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A IR 1928 Mad. 735, 28 L W 109; 55 MLJ 175 (E B)” for “(6) 51M 417; 109 Ind. Cas. 372; 22 LW 422: 


5i MLJ 675.” 


Page 43, col, 1, Catchwords, lines 9 &\10 Read “Contract Act (IX of 18724, s. 21" for “Oon- 
vract Act (IX of 1872), s. 18." h 


Page 300, col. 1, Catchwords, line 7 Read “Bengal Tenancy Act (VIII of 1885), s. 179” for 
“Bengal Tenancy Act (VIII of 1885), s. 79." f 


Page 398, col 2, Catchwords, line 4 Read “ sub-s. 3, cls. (a) to (f) of s. 173" for “s. 3, cls (a) 
to Cf) of s. 173." 


Page 398, col. 2, Catchwords, line 5 Read “s. 173 (4)? for “s, 143 (4).” 
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Calico Printers Association, Ltd. 
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Krishnadas Tulsidas v. Dwarka- 
das Kaliandai 
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Nadirshaw Jamshedji Vachha 
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Pratapshi & Co. 
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chand Prithiraj 
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Indian Cotton Co., Ltd. v. Huri 
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Dantuluri Venkatanarsimha 
Raju 
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Abdul Mughni Khan v, Farkhunda Bibi ~~ 
e 
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Alluri Venkatapathi Raju v. Dantuluri Venkata- 
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Amar Singh v. Sundar nie 


Amir Khan v. Ghulam 
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A IR 1935 Mad. 404; (1935) M W N 267; 41 L` 
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AIR 1936 Rang. 399; 9 R Rang. 137 

40 O W N 513; 63 C 713; 9 RC 285 | 

1936 O W N60]; 1936 OLR 428: 9R O 38; : 
37 Cr. u J 892; AIR 1936 Oudh 379; (1936) À 
Cr. Oas. 988 al 

2B R773; 9 RP 139; A I R 1937 Pat. 56 


9 R M 197; (1936) M W N 1109; AIR 1936 | 
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Punjab National Bank, Ltd., 
Ambala ss 
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Balu v. Emperor 
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Banarsi Das v. Sumat Prasad 


Bank of Chettinad, Ltd. v. Ko Tin 
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Basanti Debi v. Official Receiver, Estate of Ghu- 
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Basanti Devi v Official Receiver 
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Bawar Shah y. Emperor 
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A 15 1936 Rang. 354; 14 R 160; 9 R Rang. 
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AIR 1936 Bom. 301; 38 Bom. L R 593; 9R 
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AIR 1936 Lah. 610; 9 R L 182 

A IR 1936 Lah. 508:9 R L 130 (2) 

AIR 1936 Bom. 289; 38 Bom. L R 502; 9 R B 
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A IR 1936 Cal. 497; 40 O W N 942; 
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A IR 1936 Sind 87; 30 S L R 42; 9 R837 .. 
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L J 1204;41C WN 33; 64 ML J 194; 60 
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Or. Cas. 1083 

ATR 1936 All. 531; (19386) A L J 796; 9R 
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937; (1936) Cr. Cas. 765; 15 Lab, 779; 39 P 
L R 56 

A I R 1936 Rang. 369; (1936) Cr Cas. 771; 9, R 
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Faqir Muhammad v. Municipal Committee, Phillaur| 9 oe u 191; 388 P L R 970; A I R 1937 Lah. 
0 
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mad Khan 


Feroz Shah v. Kalu Ram 
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PRIVY COUNCIL 
Appeal from The Madras High Court. 
July 17, 1936 < 
“Lorp Rocar, SIR SAADI LAL AND SIR GEORGE 
>. RANKIN. ` 
ALLURI VENKATAPATHI RAJU AND 
ANOTIER—ÀPPELLANTS 
VETSUS 
DANTULURI VENKATANARASIMHA 


RAJU AND OTHERS—RESPONDENTS. 

Hindu Law—Partition—Division made by” father 
—Effect—Renunsiation by one member of share iñ 
joint estate—E ffect—Other members, if continue as 
co-parceners—Severance in status—Physical division 
of property, if necessary — Document clearly showing 
division of  right—Effect, if can be altered by 
evidence of subsequent conduct of parties—Joint 
family—Criterion in determining if members of 
joint family hold estate as tenants in common. 

The father -of a joint Hindu family hasth: power 
to divide the family’at any time.during his} life with- 
out the consent of his sons, and, if he makes a 

> ‘division, it-has the effect of separating, not only tha 
ie J~ the sons, but also the sons inter se. [p. 

, col. 2. 

When tha members of a family hold the family 
estate ın defined shares; thy cannot beheld to be 
joint in estate. But no definement of shares need 
take place, whən the separating member does not 
receive any share inthe estate but renounces his 
interest therein. His renunciation merely extin- 
guishes his interest in the estate, but does not 


affect the status of the remaining members quo-ad 


the family property, and they continue to be co-par- 
ceners as before. The only effect of renunciation 
is to reduce the number of the persons, to whom 
shares would be allotted, if, and when, a division of 
the estate takes place, i ; 
In regard to members of a joint family if thre 
. has been a division of their right to, or severanes 
of their interest in the estate, they must be held t> 
be separate in status, though there has been no 
physical division of the property, and though th:re 
may be no ssparation in food or dwelling. If, onthe 
other hand, there has been no ‘such division of 
right or ssverance of interest, they continue to be 
joint in estate, and “mere cesser of commensality 
would not make them separate in estate, as a mem- 
ber may bzcome szparate in food or residcnze for 
his convenience, A division of right or a s2verancs 
of the joint status may result, not only from an 
agreement between the parties, but from any act 
or transaction which has the effect of defining their 
shares in the estate, though it may not partition the 
estate. If e document clearly shows a division of 
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right, its legal construction and effect cannot be 
controlled or altered by evidence of the subseqoent 
conluct of the parties. Amritrao v, Mukundrao (3) 
and Batkishan Das v. Ram Narain Sahu (4), referred 
to. 

It sometimes happsns that parsons make statements 
which serve their purpose or proceed upon ignor- 
ance of the true position; and it is not their state- 
ments, but their relations with the estate, which 
should be taken into consideration in determining 
the issu2 as to whether theestate was hall as ton- ‘ 
ants-in-common or otherwise. 

Messrs. A. af, Dunne, K. C. and P..V. 
Subba Ruw, for the Appellants. 

Messrs. L DeGruyther, K. C. and H.R, 
Abdul Majid, for the Respondents. 

Sir Shadi Lal.—These are two consolidat= 
ed appealsfrom a decree of the High 
Court of Judicature at Madras, by which 
that Court set aside a decree of the Sub- 
ordinate Judge of Masulipatam dismiss- 
ing the plaintifis’ suit, and granted a de- 
claration that the plaintiffs would be en- 
titled to succeed, on the death of their 
mother, to a portion of the estate claimed 
by them. The principal question, on which 
elaborate arguments have been advanced 
by the learned. Counsel for the parties, is 
whether the plaintiffs) maternal grand- 
father was, or was Dot, joint in estate with 
the ancestors of the contesting defendants. 

The relationship of the persons concerned 
is indicated in the foliowing pedigree: 

i ALLURI VENKATARAJU 


al 


l | |. 
Pattaphi- Krishnam- Akkiraju Ramäraju 
remaraju raju 





Buchi = Venkatraghvaraju = Venkata 


Venkayya Narasayya 
Chandrayya 
| ; 
Venkata Satyanarayanaraju 
Narasimmaraju = (vlaintift No. 2) 
(plaintiff No. 1) : ` 
Fhe common ancestor of .the parties; 
Alluri Venkataraju, and his four sons 
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constituted a joint Hindu family govern- 
ed by tte Mitakshara School of tte Hindu 
Law. They originally- resided in Gudimel- 
lanka inthe Godaveri . District of the 
Madras Presidency, but in orabout 1839 
the eldest son, Pattabhiramaraju severed 
his connecticn with tke family and went 
away to another village to earn his liveli- 
hood. After his departure Venkataraju 
and his remaining three eens continued 
to live together, and it seems that they 
were still living at Gudimellanka, when 
the father died in 1842. Thereafter, the 
three sons leit their ancestral village and 
moved first to Jangemgavaram, and finally 
tock up their ebcde at Chintalapalli where 
‘they made iheir home. While they were 
living at that place they started business 
on a large scale, and acquired valuable 
properties with the profits of the busi- 
ness. 

On July 14, 1882, Krishnamraju and his 
son Venkairaghavaraju were drowned in the 
Godaveri River; and the Courts below 
have ccncurred in holding that it was the 
father who died first, and that his scn 
succumbed shortly afterwards on that very 
day. Venkatraghvaraju left him surviving 
a widow Narasayya and a daughter 
Chandrayya by his pre-deceased wife 
Buchi Venkayya. 

After the deaths of Krishnamraju and 
his scn, Akkiraju and Remaraju ccntinu- 
ed to carry cn the business, and while 
they did not reccgnise the right of Venkat- 
raghavaraju’s widow io inherit her hus- 
‘band’s share in the estate belonging to 
the family, they provided ample main- 
tenance, not only tor Ler end her step- 
daughter Chandrayya, but also for the 
widow and daughters of Krishnamraju. 

In 1694 Akkiraju dicd, and was suc- 
ceeded by Ramarajues the manager of 
the family estate. After the death of 
Ramaraju, which tcck place in 1903, 
there were dissensions between the des- 
cendanis cf{tLe two brotkers which culmi- 
nated, in 1908, ina suit for a partiticn of 
the joint estate. Tothat suit, which was 
brought by Subbaraju, a grandson of 
Akkilaju, nct only were the other male 
descendants of Akkivaju end Ramaraju 
impleaded ¿s defendants, but also Ven- 
katraghavaraju’s daughter Chandrayya and 
Ler {wo minor scns, who are the plaintiffs in 
the present case. No written statement was 
filed on behalf of the minors by their 
mother, who was appointed their guardian 
ad litem but inthe pleas raised by her 
«a hey own hehalf she claimed the estate 
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on the ground of inheritance from her 
father who, she said was separate from 
his collaterals. This plea gave rise to an 
issue about the jointness or otherwise of 
Venkatraghavaraju with Akkiraju and 
Ramaraju, but no evidence was adduced 
by the parties on that issue, and the 
judgment of the trial Court, which decreed | 
partition of the estate states that the issue 
“was given up by the parties.” The decree 
for partition granted by the Court of first 
instance was affirmed on appeal by the 
High Court. I 

The joint property was duly partitioned 
in accordance with the decree, and it was 
not until April 3, 1918, that the suit, which 
has led tothese appeals, was commenced 
by Chandrayya’s sons against the mem- 
bers of the Alluri family, who were, In 
Possession of the estate. They «alleged 
that in or about 1839, there was a separa- 
tion among the four sons of Venkataraju, 
and that the properly, which is the sub- 
ject-matier of the suit, was acquired by 
Krishnamaraju and his son Venktaragha- 
varaju, and devolved, at the death of the 
latter, upon his daughter as his heir un- 
der the Hindu Law. They urged that the 
judgment pronounced in the suit of 1908 
was not binding upon them, and asked 
for a declaration of their right to succeed 
afler ithe death of their mother, to the 
property specified in the schedules at- 
tached tothe plaint, which, they said 
had belonged to their maternal grand- 
father. Their claim was resisted by the 
descendants of Akkiraju and Ramaraju on 
various grounds, including the plea that 
Krishnamaraju with his son was joint 
with his brothers, and that cn the deaths 
of the father and the son in 1882 the estate 
passed to Akkiraju and Ramaraju by 
survivorship. This plea was upheld by 
the trial Judge but his judgment has been 
reversed by the High Court. 

Now, the first question which their Lorde 
ships have to consider, is whether there 
was a separation of the joint family in the 
lifetime of Venkataraju. There can be 
no doubt that the father of a joint family 
has the power to divide the family at any 
time during his life without the consent 
of his sons, and, ifhe mekes a devision, 
it has the effect of separating not only 
the father from tke scns, but also the 
sons inter se. No evidence has, however, 
been prcduced to prove such a division by 
Venkataraju, andthe only circumstance, 
to which reference has been made in the 
arguments, isthe migratioy in 1839 of the 
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eldest son Pattabhiramaraju from his an- 
cestral village to another village called 
Pothumatla, where he settled permanently. 
The family was, at thattime, in straitened 
circumstances, and had no property except 
a small dwelling house. Not only did 
Pattabhiramaraju reliquish his interest in 
that house, but, as found by the Courts 
in India, he severed his connection with 
the joint family ; and after his departure 
he and his descendants had nothing to do 
with the other sons of Venkataraju. 

What is the effect of this renunciation 
upon the status of the other members of 
the family? It is argued that, when one 
member ofa joint family separates from 
the other members, his separation 
operates as a separation of allthe mem- 
bers of the family from one another. 
In many cases it may be necessary, in 
order to ascertain the share of the out- 
going member, to fix the shares which the 
other co-parceners are or would be entitled 
to, andin this sense, subject to the ques- 
tion whether these others have agreed to 
remain united or to reunite, the separation 
of one is said to be a Virtual separation of 
all, Balabux Ladhuram v. Rukmabai (1). 
It is a settled rule that when the members 
of a family hold thefamily estate im de- 
fined shares, they cannot be held to be joint 
in estate. But no definement of shares need 
take place, when the separating member 
does not receive any share in the estate 
but renounces his’ interest therein. His 
renunciation merely extinguishes his in- 
terest in the estate but does not affect 
the status of the remaining members quo- 
ad the family property, and they continue 
tobe co-parceners as before. The only 
effect of renunciation is to reduce the num- 
ber of the persons, to whom shares would 
be allotted, if, and when, a division of the 
estate takes place. 

The Courts below have, therefore, rightly 
held that the departure of the eldest son 
did not effect a change in the status of 
Venkataraju and his other sons ; and that 
they continued to be members of the joint 
family. 

It appears thatit was after the death 
of the father that his three sons began 
fo acquire property out of the profits of 
the business carried on by them. The 
eldest of them, Krishnamaraju, obtained 
from Government the monopoly of selling 
liquor in a taluk of the Godaveri District, 
and his youngest brother got a similar 
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contract for selling another liqour. The third 
brother, Akkiraju was engaged in the work 
of a farmer of Crown lands. They.were 
successful in their ventures, and it is stated 
that the various properties acquired by 
them amounted in value to about Rs. 1,50,009 
in 1882, when Krishnamaraju and his son 
were drowned inthe river. 

The learned Judges of the High Court 
have agreed with the trial Judge that 
Venkatraghavaraju died after his father, 
and the question arises whether at the 
time of his death, he was a member of a 
Hindu co-parcenary with Akkiraju and 
Ramaraju, or whether he was separate 
from them in estate. On this point the High 
Court, dissenting from the Subordinate 
Judge, holds that, though the estate was not 
partitioned by metes and bounds, there was 
a severance of the joint status, with the 
result that they held the estate, not as joint 
tenants, but as tenants-in-common. The 
learned Counsel for the parties have invited 
their Lordships’ attention to various cases 
which define the nature of a Hindu co-par- 
cenary and the relations of its members 
inter se, and enunciate the principles which 
should be followed in determining the ques- 
tion of the severance of the joint status. 
The leading case on the subject is that of 
Appovier v. Rama Subba Aiyan (2), where 
Lord Westbury expounds the law in these 
terms:— 

“ according to the true notion of an undivided. 
family in Hindu Law, no individual member of that’ 
family, whilst it remains undivided, can predicate 
of the joint and undivided property, that he, that. 
particular member, has a certain definite share. 
No individual member of an undivided family coul 
go to the place of the receipt ofrent, and claim to, 
take from the collector or receiver of the rents, a 
certain definite share. The proceeds of undivided 
property must be brought, according to the theory of, 


an undivided family, to thecommon chest or purse, 
and then dealt with according to the modes of enjoy- 
ment by the members of an undivided family.” 


After stating that the property ceases to 
be joint property, if it is held in defined’ 
shares, and that an actual partition of tha, 
property is not necessary for making the, 
family a divided family, he makes the fol- 
lowing observations:—— 

“Tt is necessary to bear in mind the two-fold 
application of the word ‘division.’ There may be” 
a division of right, and there may be a division “of 
property.” z4 

Now, it is not suggested that in the pre-. 
sent case the brothers ever effected a parti- 
tion of their estate by metes and bounds. ' 
The question is whether there was a divis” 
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Sion of rights in the estate. Their Lord- 
‘ships are, hcwever, unable to find any docu- 
‘Inent which cause a severance of the joint 
‘Statusin this case. The trial Judge has 
“examined various letters’ written by the 
‘members of the family and their employees 
engaged in the abkam and other business 
-carried on by the brothers, and they show 
that all the three brothers were jointly inter- 
‘ested in various concerns, and it appears 
‘that it was out of the profits thus made by 
‘them that they acquired immovable pro- 
perties. 

It cannot be disputed ihat afler the death 
‘of Venkatraghavaraju in 1882, Akkiraju 
und Ramaraju ireaied all the properties as 
‘the estate of the joint family and claimed 
to be proprietors thereof by survivorship. 
This would undoubtedly be an interference 
with the widow's right, if her husband had 
‘died as a divided member of the family. 
Tt is clear that, though she had influential 
paternal relatives tosupport her cause, they, 
not only did not put forward her right to 
succeed to her husband’s estate, but re- 
cognised that she -was entitled only to 
maintenance, and accepted the arrangement 
by which she was granted the income of a 
Plot of land in lieu of her maintenance. 
It is significant that neither the daughter 
Chandrayya, even after attaining majority, 
not her sons, took any active steps to repel 
the attack on their rights of inheritance 
until 1918, when the scns brought the pre- 
-Bent action. 
` The learned Judges of the High Court 
think that the brothers held tte estate 
as tenants-in-common and could not, there- 
fore, be joint in status. They observe that 
"if there is nothing like Exs. CC series in 
the case, the proper inference to draw is 
that the family is a Hindu joint family, 
and the question is what is the proper legal 
‘inference to be made, keeping tue Exs. CG 
serles in consideration, from the other facts 
appearing in the case," 

Jn view of the importance attached to the 
documents included in lxs. CC series, it 
ls necessary to examine them with some 
care, 

_It appears that Krishnamraju had obtain- 
ed a licence for selling arrack liquor in 
1876 in the taluk of Narsapur, and that 
his brother Ramaraju held a similar licence 
for selling toddy in the same taluk. Now, 
r-5 of the rules governing the “exclusive 
privilege of vending toddy” prescribes that 
“the holder of the licence shall not hold or 
have any interest in the exclusive privilege 


of manufacturing and selling arrack in the 
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part of the district to which his licence 
relates”; vids Ex. CO. A similar prohibi- 
tion applied tothe holder of a licence for 
selling arrack. The brothers, however, 
were licensees for selling toddy and arrack 
in the same area, and their joint interests 
in both the licences offended against the 
rule. This violation of the rule did not 
escape notice. A complaint was made 
against them to the Collector of the District 
who directed the Tahsildar of Naraspur to 
make an enquiry whether the brothers were 
interested in both the contracts. It was dur- 
ing the course of this enquiry that Krishna- 
maraju Staled that he and Ramaraju were 
divided, and that he himself had only the 
arrack business and had nothing to do with 
the toddy contract for which Ramaraju 
alone wes responsible, Ex. CC (2). “An 
exactly similar statement was made by 
Ramaraju, Ex. CC (3). 


Now, this statement of Krishnamraju, 
which runs counter to a subsequent states 
ment made by him in 1882 that the bro- 
thers were co-sharers in the estate, has been 
held by the trial Judge io be false; but the 
learned Judges of the High Court did not 
think that the two statements were irre- 
concilable. They explain that what the 
brothers inteuded to say in 1876 was that 
“they had been divided in status” before 
1876, and were, therefore, tenants-in-com- 
mon in that year; ‘and that the statement 
of Krishnamraju in 1882, also meant that 
the brothers were interested in all the pro- 
perties as tenants-in-common, and not as 
joint tenants. This explanation might 
remove the objection of inconsistency bet- 
ween the two statements, but it would not 
Satisfy the rule that the holder of a licence 
for selling one liquor “shall not have any 
interest’ in licence for selling another 
liquor in the same locality. The brothers, 
even if they were tenants-in-common in 
respect of the liquor contracts, would still 
be interested in tke profits and losses 
resulting from each of those contracts. 
And this was exactly what was prohibited 
by the rule. 


TLeir Lordships regret that they are 
unable to accept the interpretation placed 
by the High Court upon the statemnts, and 
they agree with the trial Judge that the 
statements made by the two brothers in 
1876 were false. It sometimes happens that 
persons make statements which seive their 
purpose or proceed upon ignorance of the 
true position; and it is not their statements, 
but their relations with the estate, which 
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should be taken into consideration in deter- 
mining the issue. 

The vital factor in a case of this kind is 
the nature of the interest which the mem- 
bers of the family have in. the estate. As 
stated, if there has been a division of their 
right to, or severance of their interest in, the 
state they must be held to beseparatein sta- 
tus, though there has been no physical division 
of the property, and though there may be 
no separation jn food or dwelling: Amritrao 
v. Mukundrao (3). Tf, on the other hand, 
there has been no such division of right or 
severance of interest, they continue to be 
joint in estate, and mere cesser of com- 
mensality would not make them separate in 
estate, as a member may become sepirate 
in food or residence for his convenience. 
A division of right or a severance of the 
Joint st&itus may result, not only from an 
| agreement between the parties but from 
any acl.or transaction which has the effect 
of defining their shares in the estate, 
though it may not partition the estate. If 
a document clearly shows a division of 
right, its legal construction and effect can- 
not be controlled. or altered by evidence of 
the subsequent conduct of the parties, 
Balkishen Das v. Ram Narain Sahu (4). 

Having regard to these principles, which 
are established by the cases cited in 
the course of the argument at the 
Bar, their Lordships concur in the con- 
clusion reached by the trial Judge that 
Venkatraghavaraju was joint in estate with 
Akkiraju and Ramaraju when he died in 
1882, and that his interestin the estate 
passed by survivorship to the other 
co-parceners, and could not descend to his 
heirs under the Hindu Law. The evidence 
is strongly in favour of this conclusion, and 
apart from Exhibits CC, which have been 
already discussed, the Hight Court is in 
oe with the trial Judge as to its 
elfect. 


In view of the plaintiffs’ failure 
on the merits, their Lordships 
find it unnecessary to determine the 


plea that the rule of res judicata operates 
as a bar to the present claim. This plea 
raises a difficult question, upon which their 
Lordships do not desire to express any 
opinion. 

The result is that the decree of the trial 
Judge dismissing the suit should be 
restored. Their Lordships will, therefore, 


(3) 15N L R165; 53 Ind. Cas. 866; 13 L W 112; A 
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humbly advise His Majesty that the defen- 
dants’ appeal should be allowed, and that 
preferred by the plaintiffs should be dismis- 
sed. The plaintiffs must pay the costs 
incurred by the defendants here as well 
as in the High Court. 

N. Defendants’ appzal allowed; 

Plaintiffs’ appeal dismissed: 

Solicitors for the Appellants: Messrs. 
Douglas Grant & Dold. 

Solicitor for the Respondents:—Mr. G. K; 
Kannepalli. 
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PRIVY COUNCIL 
Appeal from the Madras High Court 

July 17, 1936 

Lorp BLANESBURGH, Lorn THANXERTON AND 
Sir SHADI LAL. 

Ser Raza KANDUKURI SURYAPRAKASA, 
BHUSHANA RAO—APPELLANT 
VETSUS 
DANTULURI VENKATANARASIMHA 


RAJU AND OTAERS-—RESPONDENTS. 
For points decided, please see Head-note of 164 Ind, 


Cas. 1.—[Ed. 
. p Y. Subba Row, for the Appel- 
lants. 

Messrs. L. DeGruyther, K.C. and Abdul 
Majid, for the Respondents. . 

Lord Blanesburgh.—These appeals 
raise exactly the same point as the ap- 
peals of Alluri Venkatapathi Raju and 
another v. Dantuluri Venkatanarasimha Rajw 
and others and cross-appeal (Privy Council 
Appeals Nos. 55 and 56 of 1933) judgment 
in which has been delivered to-day*. 

The result is that the decree of the 


‘trial Judge dismissing the suit ‘should be 


restored. Their Lordships will, therefore, 
humbly advise His Majesty that the dé- 
fendant’s appeal should be allowed, and 
that preferred by the plaintiffs should be 
dismissed. The plaintiffs must pay the 
costs incurred by the defendant here as 
well as in the High Court. 

D. Defendant's appeal allowed, 

Plaintiffs’ appeal dismissed. 
Solicitor for the Appellant: —Mr. Hy. S. L. 
ak. 

Paes for the Respondents:—Mr. G. K. 
Kannepalli. 

¥See 164 Ind. Cas. 1.—[Hd.] 
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E PRIVY COUNCIL | On April 5, 1913, Sri Kishen Das mort- 
Appeal frem the Lahore High Court. gaged to respondents No. 3; the Bank of 
See July 13, 1936 Upper India, Limited, a large part of the 


<. Lorp THANKERTON, LORD ALNESS AND SIR 
Paws Grorce RANKIN. É 
SAT NARAIN AND ANOTHER—APPELLANTS 
ME ` versus 
Rai Bahadur SRI KISHEN DAS, Since 
DECEASED, AND OTHERS— RESPONDENTS 

Presidency Towns Insolvency Act (III of 1909), 
ss. 52 (2) (b), 49 (5)— Capacity of Official Assignee 
to sell joint family properties for insolvent father’s 
antecedent debts — Extent of power—S. 49 (5), if ap- 
plies—Hindu Law — Debts — Insolvency of father— 
Official Assignee’s power of sale for his debts, if 
existsonly so long as joint family property is un- 
divided—Partition—Provision for discharge of 
liability—Necessity of making. 

Under s. 52 (2) (b), Presidency Towns Insolvency 
Act, the capacity to exercise the power of an in- 
solvent father of a joint Hindu family, to sell the 
joint family properties for his antecedent debts 
which ,have not been incurred for immoral or 
illegal purposes, vests in the Official Assignee, 
But such power should be exercised subject to its 
limitations and the provisions of s. 49 (5) donot 
apply. - Official Assignee of Madras v. Ramchandra 
(2) In re Sellamuthu Servai (3), Bawan Das v. 
Chiene (4), Sita Ram v. Bent Prasad (5) and Inre 

alusami Ayyar (6), referred to. 

The father’s power of sale for his debts exists only 
solong ssthe joint family property is undivided 
and the capacity of the Official Assignee is similar- 
ly limited. In re Balusami Ayyar (6), approved. 
Sita Ram v. Beni Prasad (5), overruled. [p. 7, 


col, 2] 

- When the family estate is divi it i 

to.take account of both the Aa Sad’ hs debta Tor 
which the undivided estate is liable, It is a liability 
of the joint estate and it is right to make provision 
for discharge of this liability on partition of the 
joint estate Bawan Dasv. Chiene (4)and Venku 
Reddi-v. Venku Reddi (9), approved. Brij Narain v. 
Mangla Prasad (7) and Sahu Ram Chandra v. Bhup 
Singh (8), referred to. 

Messrs. W. H. Upjohn, K.C. and J. M. 

Parikh, for the Appellants. 
: Messrs. A. M. Dunne, K.C., A. A. Uth- 
watt, W. Wallach, S. Hyam, A. T. Mac- 
millan, J. Chinna Durai and Lady Chat- 
terjee, for the Respondents. 

Lord Thankerton.—These are con- 
slidated appeals from two decrees of the 
High Court of Judicature at Lahore, dated 
January 20, 1926, which, subject to some 
modifitation, affirmed two decrees of the 
District Judge of Delhi, dated April 13, 
1916, dismissing two suits instituted by 
the. present appellants, who are the two 
sons of Lala Sir Kishen Das, originally 
respondent No. 1 ‘to these appeals. — 

Sri Kishen Das, along with the appel- 
lants, formed a joint Hindu family, of 
which he was the managing member. The 
joint family owned considerable immov- 
able property, and a business, the head- 
quarters of which were at Delhi. 


immovable property owned by the joint 
family, in security of his indebtedness to 
the Bank.1On September 26, 1913, Sir Kishen 
Das was adjudicated insolvent by the High . 
Court of Bombay under the Presidency 
Towns Insolvency Act, 1909. 

On April 14, 1914, the Bank instituted 
a suit in the Court of the District Judge 
at Delhi for recovery of their mortgage 
debt,. amounting to Rs. 4,64,021-15 8, 
by sale of the mortgaged properties, against 
Sri Kishen Das, the present appellants, who 
were then minors, and the Official As- 
signee, Bombay. The present appellants 
contested the suit. The Official Assignee 
also contested the suit, but later he admit- 
ted the Bank's claim. 6 

On October 2, 1914, the present ap- 
pellants, then minors, through a next friend 
instituted the first suit now under appeal 
at Delhi against their father, Sri Kishen 
Das, the Bank, and the Official Assignee, 
asking for a declaration that one-half of 
the mortgaged properties was owned by 
them and ihat, to the extent of their 
share, the mortgage was not binding on 
them, and also for an injunctionto res- 
train the defendants from _ selling 
or alienating their one-half share in the 
said properties. 

On January 11, 1915, the present ap- 
pellants instituted at Delhi the second suit 
now under appeal against Sri Kishen Das, 
the Official Assignee, the Bank, and sundry 
purchasers of immovable properties sold 
by the Odicial Assignee, claiming partition 
and a half share of the immovable pro- 
perties belonging to the joint family, two 
lists of which were filed by the plaintiffs, 
the first list setting out the mortgaged 
properties in dispute, and the second 
detailing the properties free from the 
morl gage. 

The three suits were tried together by 
the District Judge, and on April 13, 1916, 
he delivered judgment in the partition 
suit and dismissed the suit; for the rea- 
sons set forth in that judgment he also 
dismissed the declaratory suit. On April 27, 
1916, he gave decree in the Bank's svit 
for Rs. 4,64,021-15 8 with interest, but 
made no order for sale, in respect that 
the larger portion of the mortgaged’ prv- 
perlies had already been sold by the 
Official Assignee; this decree has now 
become final, as an appeal therefrom was 
dismissed in default. x 
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The present appellants appealed from 
the decrees of the Disirict Judge in the 
declaratory suit and the partition suit 10 
the Chief Court of the Punjab {now the 
High Court of Judicature at Lahore) and 
on January 20, 1926, the High Court de- 
livered a judgment disposing of hoth ap- 
peals. In the declaratory suit a decree 
was made affirming the dismissal of the 
suit by the District Judge. In the parti- 
tion suit it was ordered by decree of the 
same date that the decree of the District 
Judge, Delhi, dated April 13, 1916, dis- 
missing the plaintiffs’ suit be varied “to 
the extent of giving the plaintiff-appellants 
a preliminary decree declaring their share 
in the unsold properties, as detailed be- 
low,” (here follow particulars of nine pro- 
pefties), “to be one-half, and directing that 
divisicn shall only be made after provision 
for the satisfaction of ihe remainder of 
the debt due to the Bank and of such 
other antecedent debis of Rai Bahadur 
Sri Kishen Das as the plaintiffs fail to show 
are immoral or illegal.” There was also 
a variation as to costs, which is not now 
material. 

The present appeals are from these two 
decrees of the High Court, but the de- 
cision of the declaratory suit will follow 
the decision of the two questions raised 
in the appeal in the partition suit. 

In opening the appeals on behalf of 
the appellants Mr. Upjohn made clear 
tht no question was raised by them as 
to the joint family properties so far as 
they were included in the mortgage to 
the Bank, whether these properties had 
already been sold or remained to be sold 
and that the appeals related only to the 
joint family properties which were not 
included in the mortgage. As to these pro- 
perties, exception was taken to the decree 
of the High Court in the partition suit in 
two respects, viz., (a) because it confined 
the declaration. in the appellants’ favour 
to these properties.so far as unsold, and 
did not include those which had already 
been sold, and (b) in regard to the direc- 
tion as to provision for the remainder of 
the antecedent debts. 

Certain of the respondents to these ap- 
peals were only interested in the matter 
as purchasers of some of the properties 
subject to the Bank’s mortgage, and on 
the second day of the hearing before 
their Lordships, Mr. Upjohn, on behalf 
of the appellants, agreed that they should 
be dismissed from the appeals, as he was 
no longer challefiging these sales. These res- 
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pondents were respondents Nos. 4, 5, 7 
and 8 in appeab No. 23 of 1932 in the 
partition suit. Their Lordships held that 
respondents Nos. 4 and 8, who had ap- 
peared on the appeal, were each entitled 
to their costs from the appellants. 

Another preliminary matter relates to 
original defendant No. 12 in the partition 
suit, Ghulam Mohi-ud-Din, who was a pur- 
chaser of one of the properties, and who 
had died more than six months before 
an application was made on October 4, 
1920, by the plaintifs for substitution of 
his legal representatives. In fact he had 
died on March 20, 1918, and, in their 
judgment of January 20, 1926, the High 
Court declined to extend the time, and 
held that the appeal had abated, and re- 
jected the application. Tae legal repre- 
sentatives of Ghulam Mohi-ud-Dia, respon- 
dent No. 12 in appeal No. 23 of 1932, 
are called along with Sheo Baran Singh, 
who has judicially established his right 
of pre-emption of ihe property purchased 
by Mohi-ud-din, and wuo appeared in this 
appeal. Mr. Upjohn did not seek to press 
the appeal as regards this pruperty, and 
the appeal falls to be dismissed as against 
respondent No. 12, with costs to the res- 
pondent Sheo Baran Singh. 

Turning to the first contention of the 
appellants, it is clear that Sri Kishen Das, 
as father of the two appellants, had the 
power, so long as it remained undivided, 
to sell or mortgage the joint family property, 
including the interest of the appellants, for 
payment of his own debts, provided such 
debts were antecedent and were not in- 
eurred for immoral or illegal purposes. It 
is also clear that his interest in the joint 
family property vested in the Official As- 
signee, who would be entitled to obtain 
partition. But the question in these appeals 
relates to the power of the Official Assignee 
to deal with the interest of the appellants. 

Under a previous decision of this Board, 
in a pre-emption suit instituted by the pre- 
sent appellants, it has been held that the 
adjudication order did not vest in the 
Official Assignee the appellants’ interest in 
the family property ; Sat Narain v. Behari 
Lal (1). But the Official Assignee claims 
the right to exercise the insolvent’s power, 
as father, to sell the joint family property 
for payment of the insolvent’'s antecedent 


debts, so far as not incurred for immoral 

(1) 52 TA 92; 84 Ind. Cas 883; 47 M L J 857; 100 
& A LR 1332 ATR 1925 PC 18; (1995) MUNI; 
23 A LJ85; LR6BAPOL; % PLR Bl; 27 Bom. 
L R135; 91 L W 375; 1 L Ò 500; 10 WN916;6 Lah. 
1; 29 0 W N797 Œ Q). 
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or illegal purposes, by virtue of the provi- 
sions of s. 52 (2) (b) of the Presidency 
Towns Insolvency Act. Section 52 provides 


-as follows :— 

“59 —(1) The propeity of the insolvent divisible 
amongst his creditors, and inthis Act referred to 
as the property of the insolvent, shall not comprise 
the following particulars, namely :— 

“(a) property held by the insolvent on trust for 
any other person ; 

“(b) the tools (if any) of his trade and the neces- 
sary wearing apparel, bedding, cooking vessels, and 
furniture of himself, his wife and children, to a 
value inclusive of tools and apparel and other 
necessaries as aforesaid, not exceeding three hundred 
rupees in the whole.” 

(2) Subject as aforesaid, the property of the 
insolvent shall comprise the following particulars, 
namely :— 

“(a) all such property as may belong to or be 
vested in the insolvent at the commencement of the 
insolvency or may be acquired by or devolve on 
him before his discharge ; 

“(b) the capacity to exercise and to take proceedings 
for’ exercising all such powers in or over or in respect 
of property as might have been exercised by the 
insolvent for his own benefit at the commencement 
of his insolvency or before his discharge ; and 

“(c) all goods being at the commencement of the 
insolvency in the possession, order or disposition 
of the insolvent, in his trade or business by the 
consent and permission of the true owner under 
such circumstances that he is the reputed owner 
thereof: ; 


“Provided that things in action other than debts 
due or growing due to the insolvent in the course 
of his trade or business shall not be deemed goods 
within the meaning of clause (e): 

“Provided also that the trus owner of any goods 
which have become divisible among the creditors 
of the insolvent under the provisioas of clause (c) 


` may prove the value of such goods,” 


Their Lordships agree with the decision 
of the High Court that the claim of the 
Official Assignee is well founded, and that, 
under s. 52 (2) (b) the capacity to exercise 
the insolvent’s power to sell the joint 
family properties for his antecedent debts, 
these not having been incurred for im- 
moral or illegal purposes, vested in the 
Official Assignee. The decision of the High 
Court was based on two decisions of the 
Madras High Court, and two decisions of the 
High Court of Allahabad, to which it is 


unnecessary to refer further. (Official 
Assignee of Madras v. Ramchandra (2) 
In ve Sellimuthu Servai (3), Bawan 


Das v. Chiene (4), Sita Ram v. Beni 
Prasad (5), cf. also In re Balusami Ayyar 


(2) 46 M 54; 68 Ind Cas. 898; 16 L W 559; (1922) M 
WN 653; 43 M L J 569; A IR 1923 Mad. 55. 

(3) 47 M;87; 80 Ind. Cas. 108; 19 LW 86; 
46M LJ 66;(1924) M W N 94; A IR 1994 Mad. 
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(4) 44 A 31C; 64 Ind. Cas, 976; 20 AL J 155; AIR 
192% All ue ae i 

_ (5) 47 A263; 84 Ind. Cas. 790; 22A L J 1097; LR 
ô à 109 Civ; A I R+1925 All. 223. ay Yee 
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(6). It was contended for the appellants 
that the limited class of creditors, who would 
benefit by such a sale, was not among those 
classes whose debts are expressly given a 
priority by s. 49 of the Act, and that to 
distribute the proceeds of sale among such 
a limited class would bein contravention of 
sub-s. 5 of s. 49, which provides that, “sub- 
ject to the provisions of this Act, all debts 
proved in insolvency shall be paid rate- 
ably according to the amounts of such debts 
respectively and without. any preference. 

But if, as their Lordships hold, s. 52 
(2) (b) entitles the Official Assignee to 
exercise the power in question, it is clear 
that such power must be exercised subject 
to ils limitations, and the provisions of 
s. 49 (5) do not apply. Equally, the pro- 
visions of s. 17 are in no way incensistent 
with the exercise of the power of sale 
subject to its limitations. The sales by 
the Official Assignee in the: present case 
were completed before the partitica suit 
was instituted. : < KN 

Accordingly their Lordships are of opinion 
that the appeal fails in regard to the joint 
family properties which are not included in 
the Bank's mortgage and which heave been 
sold by the Official Assignee. ony 

As regards the unsold properties, not inclu- 
ded in the Bank's mortgage, it is not disputed 
that the appellants are entitled to the 
preliminary decree declaring their share, 
on parti i n,to be one-half but the apPellapts 
maintain that the High Court erred-“in 
directing that division should only be made, 
after provision for satisfaction of the re- 
mainder of the insolvent's antecedent debts 
in so far as the appellants fail to show 
that they are immoral or illegal. 

In their Lordship's opinion the High 
Court have rightly made the direction. 
The father’s power of sale for his debts 
exists only so long as ths joint family 
property is undivided, and the capacity 
of the Official Assignee must be similarly 
limited In their Lordships’ opinion, this 
was rightly held in In Re Balusami Ayyar 
(6), supra cit, and the decision in Sita Ram 
v. Beni Prasad (5), to the contrary etect 
was incorrect. When the family estate is 
divided, it is: necessary to take account 
of both the assets and the debts for which 
the undivided estate is liable. The ap- 
pellants maintained that the pious obliga- 
tion of the sons was an obligation not to 
‘object to ihe alienation of the joint estate 
by the father for his antecedent debts, 
9 51 M417; 109 Ind, Cas. 372;g2L W 422; 54ML 
J 675. - le 8 
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unless they were immoral or illegal, but 
that these debts were not a liability of 
the joint estate, for which provision Te- 


quired to be made before partition. This , 


argument was sought to be supported by 
the judgment of this Board delivered by 
Lord Dunedin in Brij Narain v. Mangla 
Prasad (7), which was a case dealing 
with the righis of the father’s mortgagee 
or creditor against the joint estate in the 


hands of the sons: That decision was im- 


portant in that-it corrected certain obiter 
dicta in the earlierdecision of this Board in 
Sahu Ram Chandra v. Bhup Singh (8) -and 


made clear inter alia, that the docirine was : 


not based on any necessityfor the protection 
of third parties but was based on the pious 


Gb galon of the sons to see their father's - 


ebtg paid, and also that it was imma- 
terial to the liability of the family estate 
whether the father was alive or dead. 
There can be no doubt that it is a liabi- 
lity of the joint estate, and, in the opi- 
nion of their Lordships, it follows that it 
is right to make provision’ for discharge 


of this liabilily on partition.of the joint ' 


estate. It was so decided in Bawan Das 
v. Chiene (4), reference may also be made 
to Venku Reddi v. Venku Reddi (9). Ac- 
cordingly, the appellants’ second argument 
must be rejected. 

There seems to be a reasonable doubt as 
to the correctness of the list of properties 
in the decree of the High Court, and par- 
ties were agreed that the matter would 
be safe-cuarded by varying the decree in 
so far as it gives the appellants a pre- 
liminary decree so asto read, “a pre- 


liminary decree declaring their share in the | j 
' whoss duty it is to execate a decree within r. 2, 


properties not subject to the Bank’s mort- 
gage and remaining unsold to be one-half 
and directing that division shall only be 
made after provision for the satisfaction 
of the remainder of the debt due to the 
Bank -end of such other antecedent debts 
of Rai Bahadur Sri Kishen Das as the 
plaintiffs fail to show are immoral or 
illegal.” 

Their Lordships will accordingly humbly 
advise His Majesty that the appeals should 


500; 110 L J 107; 1 O W N48(P O) 
(8) 39 Ind. Cas. 280; 44 I A 126; 210 WN 698; 
PL W 557: 15 A L J 437;19 Bom. L R 498; 26 C 
Jl; 33M LJ 14; (1917). MW N 439; 2 MLT 
W 213; 39 A 437 0). 
535 at p 539; 100 Ind. Cas. 1018; 52 M L J 
7; (1927) M W N 267: 35 L W 784; AI R 1927 Mad. 
471; 38M L T 342. ; 5 
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be dismissed, and that the decrees of the 
High Court, subject to the variation above 
stated, shculd bê affirmed. The respondents, 
the Bank of Upper India, will be paid 
their costs in these appeals by the appel- 
lants. The position of the respondents 
Nos. 4, 5, 7, 8 and 12 has been re- 
ferred to. As regards their costs: Nos. 5 
and 7 did not appear, so no question of 
their costs arises; the appellants must pay 
the cosis of Nos. 4, 8 and of Sheo Baran 
Singh as representing No. 12, with separate 
sets of costs to each. 

N. Appeal dismissed. 

Solicitors for the Appellants:—Messrs. 
T.L. Wilson & Co. ` 

Solicitors for the Respondents:—Messrs. 
Sanderson Lee & Co., H. Y. S. L. Polak 
& Co., Douglas Grant & Dold. 
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Civil Procedure Code (Act V of 1908), ss. 68, 71, 
0. XXI, r. 2—Decree sent to Collector for execy- 
tion—Application for adjustment, if to be made to 
him—Actual payment, whether necessary for valid 
adjustment. 

A Collector to whom a decree is sant for execution 
under s. 68, Civil Procedure Code, is not a Court 


O. XXI The power to record adjustments under 
0. XXI, r. 2, is not conferred by rules on the Collector, 
Powers which are not conferred on the Collector are 
exercisable by the Civil Court and, therefore, the judg- 
ment-debtors’ application to th: Civil Court is com- 
petent. Bhagwan Das: Marwari v. Suraj Prasad 
Singh (1) and Balkrishnadoss v. Malakajappa (2) 
followei, Muhammad Said Khan v. Prayag Sahu (4) 
and Khushal Chand v. Nandram Sahebram (8), dis- 
sented from, Pita v. Chunilal (8), Reait-un-nissa y. 
Haji Mohamed Ismail Khan (5), Arjuna Raghu v. 
Krishnoji (6), Bhurchand Hansraj v. Vira Champa 
(7) and Abdul Shakur v. Mohamed Matin (9), refer- 
red to. 

It is not necessary thit there should be an actual 


payment in order to constitute a valid adjustment 
‘within the meaning of O. XXI, r. 2. Kaliyanji 
Dhana v. Dharamsi Dhana & Co. (10) and Rama- 


narasu vV. Matta Venkata Redat (11), referred to. 


F.C. A. from the decision of the First 
Class Sub-Judge, Jalgaon, in Daikhast 
No. 1606 of 1927. 

Mr. P. V. Nijsure, for the Appellants. 


A 4 e 
10 SHANKAR ATMARAM WANTI V. KESHAY GOVIND TAMBUTKAR (BOM) 


Messrs. G. S. Gupte and W. B. Pradhan, 
for the Respondents. 

Broomfield, J.—These are companion 
appeals in execution proceedings from the 
orders of the First Class Subordinate Judge 
at Jalgaon disposing of two darkhasts in 
accordance with an adjustment set up by 
the respondents-judgment-debtors. The 
facts of the case are somewhat complicated 
and must be set out at some little length. 
The plaintiff-appellant got a decree in Suit 
No. 102 of 1924 for Rs. 10,000 to be paid 
by annual instalments of Rs. 1,000. He 
filed a darkhast on December 17,1927, to 
recover Rs. 3,217-9-0, the amount then 
due, by sale of the mortgaged property. 
This darkhast was No. 1605 of 1927 and 
it was transferred to the Collector for 
execution. The plaintiff had another de- 
cree in Suit No. 254 of 1923 against the 
defendants. This was for the amount of 
Rs. 14,500 payable by annual instalments 
of Rs. 2,000. The darkhast for the execu- 
tion of this decree was filed on August 17, 
1928, to recover Rs. 9,570 by sale of 
the mortgaged property. The first of these 
darkhasts is the subject of First Appeal 
No. 92 and the second is the subject of 
the companion appeal. While the proceed- 
ings in the first darkhast were going on 
before the Collector's subordinate, it is 
alleged that there was an_ adjustment of 
these two degrees and also of a 
third decree obtained by the plaintiff 
against the defendants in the Chalisgaon 
Court, the execution of which had not 
been commenced atthe time of the alleged 
adjustment. Originally January 4, 1929, 
was fixed for the sale of the property, but 
the plaintiff had made various applications 
for fresh panchnamas in connection with 
the valuation of the property. Finally he 
requested the mahalkari, who was acting 
for the Collector, personally to inspect 
the property ta be sold. Accordingly, on 
January 24, 1929, the mahalkari went to 
the defendants’ house and saw the pro- 
perty to be sold. The Sub-Registrar was 
also present at the invitation of the de- 
fendants and, as I say, it is alleged that 
on that day the parties came to terms ad- 
justing the three decrees. The alleged 
terms were that the defendants were to 
convey two fields (Survey Nos. 135 and 136) 
to the plaintiff for the sum of Rs. 14,500. 
Out of this Rs. 1,500 were to be taken in 
part payment of the amount due in dar- 
hast No. 1€06 of 1927, and Rs. 13,000 
were tobe teken in part payment of the 
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amount due under the second darkhast. 
The balance remaining in respect of these 
two decrees and also the amount due under 
the decree of the Chalisgaon Court were 
to the paid by yearly instalments of Rs. 1,000 
each, commencing from January, 1930. It 
was also agreed that the defendants were 
to pay off morlgages on the two fields 
transferred to the plaintiff and were to 
obtain possession from the tenants who were 
in occupation. 

It is agreed by both parties that there 
was a discussion about a compromise on 
these lines on January 24, 1929. The 
plaintiff says that he never consented to 
the terms, but the defendants allege that 
he did consent and the contract was for- 
mally completed. Prior to this the plaintiff 
had applied to the Collector for permié- 
sion to bid at the auction-sale. Aftef some 
inquiry this permission was granted and 
the sale of the property was fixed for 
March 22, 1929. On March 20, 1929, two 
days before the date fixed for the sale, 
defendant No. 1 sold another field of his 
to one Dodhu by a sale-deed (Ex. 57), 
His case is that this was done in order 
to pay off the mortgages on the two fields 
which were agreed to be transferred to 
the plaintiff. The sale-deed—Ex. 57—con- 
tains a recital of the alleged adjustment 
of the plaintiff's decrees against the de- 
fendants. The defendants’ case is that up 
till this time the plaintiff had accepted the 
arrangement which had been agreed to on 
January 24, 1929; but late on the even- 
ing of this day (viz. March 20,) he suddenly 
changed his mind and repudiated the 
agreement. The defendants then made 
an application to the Subordinate Judge 
on March 21, 1929, alleging the adjustment 
of the decrees. The Court proceeded to 
hold an inquiry end held, after taking 
evidence, that the adjustment alleged by 
the defendants did actually take place. He 
thereupon passed ordeis in accordance with 
the adjustment, which have given rise to 
the present appeals. 

The learned Advocate who appears for 
the appellent-plaintiff has taken the fol- 
lowing points: first, that as the execution 
proceedings had been transferred to the 
Collector, the Court had no jurisdiction to 
entertain the defendants’ application or to 
record tke adjustment of the decrees or 
to stay the sale; secondly, that the alleged 
agreement does not amount to an adjust- 
ment within the meaning of O. XXI r. 2, 
Civil Procedure Code, and thirdly, that 
the alleged agreement has not*been proved, 
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The ‘first point, which is the only one 
which had eaused us any serious difficulty, 
was not taken in the lower Court nor does 
it find a place in the memorandum of 
appeal. Under O. XXI, r. 2, any pay- 
ment of money payable under a decree 
out of Court, and any adjustment of the 
decree in whole or in part, has to be 
certified to the Court whose duty itis to 
execute the decree. Section 71 of the Code 
provides that in executing a decree trans- 
ferred for execution under s. 68, the Col- 
lector and his subordinates shall be deemed 
to be acting judicially. But the Collector 
is not a Court; if he were a Court, it would 
not be necessary to make any such previ- 
sion the object of which is that the Collector 
and his subordinates may be entitled to 
the benefit of the provisions of the Judi- 
cial Officers Protection Act, XVIIL of 1850. 
That the Collector is not a Court whose 
duty it is to execute a decree has been 
held in Bhagwan Das Marwari v. Suraj 
Prasad Singh (1) and Balkrishanadas v. 
Malakajappa (2). In s. 70, cl. (2) of the 
_Code, it is provided that the power con- 
ferred by rules on the Collector shall not 
be exercisable by the Court, but it is 
conceded that the power to record adjust- 
ments under O. XXI, r. 2, is not conferred 
by rules on the Collector. Powers which 
are not conferred on the Collector are exer- 
cisable by the Court, as held by Sir 
‘Lawrence Jenkins in Pita v. Chunilal (3). 
Prima facie, therefore, the judgment- 
debtors’ application to the Court was 
competent and the Court had jurisdic- 
tion to make the orders appealed against. 

Mr. Nijsure relies on Muhammad Said 
Khan v. Prayag Sahu (4). There it was held 
by Burkitt, J., sitting alone, that a joint 
application by a decree-holder and a judg- 
ment-debtor, stating that a decree had 
been adjusted, was properly made to the 
Collector as being within the meaning 
of s. 258, Civil Procedure Code (O. KAI, 
r. 2), “the Court whose duly it is to execute 
the decree." This decision was in 1894 
.and l may point out that in 1891 another 
Judge of the Allahabad High Court 
(Mahmocd, J.) had expressed a directly 
opposite opinion: Reatt-un-nissa v. Haji 
Muhammad Ismail Khan (5). Muhummad 
Said Khan v. Payag Sahu (4) was dis- 

(1) 47 A 217; 84 Ind. Cas. 1031; AI R 1925 All. 
146; 22 A LJ 1060; L R 6 A 89 Cir. 

(2) 35 Bom. L R 761; 148 Ind. Cas. 507; A IR 1933 
Bom. 369; 6 R B 306.. 
(3) 31 B 207; 9 Bom. L R15. 
z 16 A 228; A W N 1894, 55. 
(5) A W N1891, 189. 
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cussed in -Bhagwan Das Marwari v. Suraj 
Prasad Singh (1) and Mukerji, J., observed 
at p. 224* that: e. 

“All that was held by Burkitt, J., was that it 
was the duty of the Collector to execute the decree 
and he was therefore properly seized of the applica- 
tion for adjustment.” 


The view that the Collector is a Court 
for the purpose of s. 258 was dissented 
from by both the learned Judges who de- 
cided this later case. Balkrishnadas v. 
Malakajappa (2) is also a decision of a 
Bench of this Court against the view; 
Muhammad Said Khan v. Payag Sahu (4) 
has also been referred to in Arjuna 
Raghu v. Krishnayt (6), where Beaman, J. 
said that the principle underlying Burkitt, 
J.s decision appears to have been that 
there cannot be two Couris executing 
the same decree at the same time. An- 
other Bombay decision which has been 
referred to is Bhurchand Hansraj v, Vira 
Champa (7), where it was held that the 
Collector is the sole authority so far as 
the machinery necessary for the 
satisfaction of the decree is concerned. In 
that respect the discretion is his and no 
Civil Cart can interfere with it. But that 
discretion does not extend to any jurisdic- 
tion in the Collector to determine whether 
the decree ilself has been satisfied or not, 
That jurisdiction is the Civil Court’s. It 
is that Court alone which is competent 
to determine the question judicially. 
These observations are hardly consistent 
with the view that the Collector can re- 
cognise an adjustment under O. XXI, r. 2 
of the Code. On the other hand, Muhammad 
Said Khan v. Payag Sahu (4) was approved 
of in Khushalchand v. Nandram Sahebram 
(8) where it was held on the authority of 
this case that the intimation of an adjust- 
ment to the Collector, who was in charge 
of the execution, amounted to a due cer- 
tifying of the adjustment of the decree, 
which satisfied the conditions of s. 258, Ii 
is by no means easy to reconcile this case 
with Balkrishnadas v. Malakajappa (2) 
where it has been held that the Collector 
is not a Court executing a decree. 

But even if we assume that the view 
taken in Muhammad Said Khanv. Payag 
Sahu (4) and Khushalchand v. Nandram 
Sahebram (8) is correct, it is one thing to hold 
that the Collector can take notice of an 
admitted adjustment but quite another to 


(6) 38 B 673; 26 Ind. Cas. 266; A I R 1914 Bom, 
252; 16 Ban. L R 637. 

7) 87 B 32; 17 Ind. Cas. 142; 14 Bom. L R 787. 
2 35 B 516; 12 Ind. Cas. 572; 13 Bom. L R 977, 
“Page of 47 A,—[&d.] 
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hold that he has power or that the Court 
has no power to inquire into the question 
as to whether there has been adjustment 
if the fact is disputed. The Collector's 
powers are confined to the execution of a 
decree transferred to him. If the decree 
is adjusted he is functus officio. That 
was one of the grounds for holding in 
Khushalchani v. Nandram Sahebram (8) 
that the fact of an adjustment may be 
reported to the Collector. Chandavarkar, 
J., says at p. 522* that : 

‘When a decree-holder intimates to the Collector 
“that his decree has been satisfied, and that the neces- 
sity for its execution by the Collector has ceased 
to exist, the Collector's powers under ss. 322 to 
325 also cease, because the very foundation of them 
consisting in the fact of a decree which is alive 
and capable of execution, has disappeared”. 

But Muhammad Said Khan v. Payag Saiu 
(4), whatever authorily it may have in 
view of the criticisms of it in later cases, 
is no authority, nor is Khushalchand v. 
Nandram Sahebram (8) any authority for 
the view that the Collector can inquire 
into and determine whether a decree has 
been adjusted or not. In that connection 
I may refer to one other decision of the 
Allahabad High Court: Abdul Shakur 
v. Muhammad Matin (9). It was held 
there that when a decree of a Civil Court 
is transferred to a Collector for execution, 
the Collector has to find out the best way 
of raising money in order to satisfy the 
decree. He has absolute jurisdiction to 
choose the best method allowed to him by 
the law. 
his province to decide how much money 
is due to the decree-holder and how much 
of the decree has been satisfied. The 
-case in Bhurchand Hansraj v. Vira 
Champa (7) was cited with approval. It 
appears, therefore, that there are no grounds 
‘for holding that the learned Subordinate 
Judge acted without jurisdiction in enter- 
taining this application. On the first point 
the appeal fails. Points Nos. (2) and (3) may 
be discussed together because the argu- 
ment that the agreement between the 
parties did not amount to an adjustment 
is practically based on the merits of the 
case. - 

Mr. Nijsure contends that the evidence 
does not establish that the plaintiff agreed 
to the terms of the compromise. If there 
was a completed agreement between the 
parties as held by the learned trial Judge, 
and if the terms of the agreement were 
as set out by me inthe beginning of this 

(9) 46 A 414; 98 Ind. Cas. 429; A IR 1924 All. 
307; 22 A L J 202; LR5A93 Ow., 


*Page of 35 B—[Hd.] 
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judgment, then in our opinion there can. 
be no doubt whatever that there was an 
adjustment of the decree within the mean- 
ing of O. XXL r. 2. (His Lordship then 
considered the evidence on the guesti m and 
proceeded.) It was argued that this should 
not be regarded as an adjustment because 
there was no actual payment. In our 
opinion it is not necessary’ that there 
should be an actual payment in order to 
constitute a valid adjustment within’ the 
meaning of O. XXI, r. 2. I recently had 
occasion to review the authorities on 
this question in Kaliyanji Dhana v. 
Dharamsi Dhana & Co. (10) and 
held that an agreement to accept 
a portion of the decretal amount, to be 
paid in instalments in full satisfaction of 
the decree, is an adjustment within the 
meaning of O. XXI, r. 2. One at least of 
the many cases to which I have referred 
there—Ramanarasu v. Venkata Reddi (11) 
-is clearly contrary to Mr. Nijsure’s con- 
tention. But in any case we have here 
what would have amounted to an actual 
payment tothe decree-holder. One of the 
terms of the agreement wus that two fields 
were to be transferred to him at once, 
that is to say, he was to receive his money’s 
worth to the extent of Rs. 14,500. There 
is, in our opinion, no force inthe argu- 
ment of the learned Advocate for the appel- 
lant that, ifthe evidence as to this agree- 
ment is accepted, the agreement would 
not amount to an adjustment as a matter 
of law and, for the reasons I have given, 
we are satisfied that the evidence has 
been rightly relied upon. These findings 
are sufficient to dispose of both the-appeals, 
which are accordingly dismissed with costs. ` 
N. J. Wadia, J.—I agree. 
D. Appeal dismissed. 
(10) 37 Bom. L R 230; 157 Ind. Cas. 646; AIR 
1935 Bom 303; 8 R.B 74. i 
(11) 56 M 198; 141 Ind. Cas. 429; A I R 1933 Mad. 
28; 63 ML J 598; (1932) M W N 840; 186 L W 558; 
Ind. Rul. (1933) Mad. 132. 
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CALCUTTA HIGH COURT 
Government Appeal No. 7 of 1934 
January 31, 1935 
.  LoRT-WILLIAMS AND JAOK, JJ; 
Tap SUPERINTENDENT anno RUMEM- 
BRANCER or LEGAL AFFAIRS, 
BENGAL—APPELLANT 
versus | 
BAZLAR RAHMAN-—RESPONDENT 
Penal Code (Act XLV of 1860), s. 263, Part IT 
—Offence under—Essentials to be proved—Court 


Fees Act (VII of 1870), s. 30~Stamps when said 


A) 


1946 . 


to be used—Endorsement by stamp vendor—Erasement 
of—Whether offence under s. 263, part two. 

The first part of s. 263, Penal Code, makes it 
an offence to erase or remove frcm a stemp issued 
by Government for the purpose of revenue, any, 
mark put upon it for the purpose of denoting that 
it has been used, if that erasing or removing is done 
fraudulently or with intent to cause loss to Gov- 
ernment. Therefore, for 
part of the section it is necessary to prove fraud or 
an intent to cause loss to Government. Under the 
second part of the section ké is an offence to have 
jn possession any stamp from which the mark put 
upon it for the purpese of denoting that it as 
been used has been erased or removed, if these facts 
are known to the person having such a stamp in his 
possession. That is to say, it is sufficient to prove 
that the person in whose possession the stamp was 
found knew that such a mark had been erased or 
removed from it and it is not necessary under this part 
of the section to grove that his possession was 
fraudulent or with intent to cause loss to Govern- 
ment. There is no necessity under this pert of the 
section, for the prosecution to prove that the erasure 
of the maiks or impressions had been done by the 
ka person or that he had any connection with 
them. 

Section 30 of the Court Fees Act, requires, that the 
Officer of the Court or the head of the office on 
receiving any document requiring to be stamped 
under the Act, shall forthwith eftect a cancellation of 
the stamp by punching out the figurehead so as to 
leave the amount designated on the stamp untouched 
and the part removed ky punching shall be burnt 
or otherwise destroyed. The endorsements put upon 
a stump by the stemp vendor, are the name of the 
vendor, the name of the vendee and the date of sale. 
These endorsements are not put upon the stamp for 
the purpose of showing that it has been used, and, 
therefore, erasemeit of it and its pessession do not 
come Within the purview of the second part of s. 263 of 


the Penal Code. 

Per Jack, J.—The fact that the stamps 
were not punched does not, of  ccurse, 
necessarily show that an offence could not 


bə committed in respect ofthcm, as there have 
been a number of cases in which stamps which have 
been used have been left unpunched and, subse- 
. quently, remcved probably for nefarisus purposes. Of 
course, ifthe procedure laid down in the Stamp Act, 
is properly carried out, every stemp ` ought to be 
punched, but experience has shown that punching is 
often omitted. 


Mr. D. N. Bhattacharjee, for the Crown. 

Mr. Bhupendra Nath Roy Chowdhury, 
for Mr. Shamsuddin Ahmed, for the Kes- 
pondent. 

Lort-Williams, J.—This is an appeal by 
the Remembrancer of Legal Affairs, Bengal, 
on behalf of the Government of Bengal, 
against a decision of the Deputy Magis- 
trale of Noakhali by which he acquitted 
the respondent of a charge under s. 263 of 
the Indian Penal Code. 

The facts were as follows :—On Febru- 
ary 20, 1933, ihe respondent Baztar Rahman 
who was a Collectorete pecn, was iound 
near the Stamp Vendors’ Stalls attached 
tò the Noakhali Court. Information had 
been given to the Police of frauds upon 


an offence under the first. 
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the revenue perpetrated in connection 
with court-fee stamps. Certain Police 
Officers were watching near the Stamp 
Vendors’ Stalls. The respondent was watch- 
ed, and was seen to have something in 
his hand. The officer in charge of the 
Kotwali Police Stalin seized him by the 
wrist, whereupon the respondent firmly 
closed his fist, crushing whatever it was 
that he hadin his palm. The officer forci- 
bly opened the respondents fist in the 
presence of two local Pleaders and Sub- 
Inspector Samusuddin Ahmad Chowdhury 
and others and foundin it a crumpled 
ball of paper, and when the ball was open- 
ed it was found to consist cf two court- 
fee stamps marked Exs.I and 11 in this 
case. These appeared to the officers to be 
old used stamps, endI gather that what 
was meant by that expression was, that 
the slamps appeared to the Police O/ficerg 
to be stamps which had already been used 
upon documents which required to be 
stamped in accordance with law, that 
is to say, the stamps were revenue stamps 
which had been used for documents which, 
by law, are required to be stamped and 
therefore, from the point of view of the 
Revenue Department, had been used, 

Thereupon, the officer-in-charge took the 
respondent to the Police Station with the 
stamps and recorded a formal first inforrna- 
tion report. The respondent made a state- 
ment before the Sub-Divisional Magistrate 
in which he said that Mahammadulla, a 
licensed Stamp-Vendor, owed him Rs. 30 
and that afternoon he met him under the 
banian tree and put something into his 
hand and said “Take your money,” that 
the respondent thought that they were 
currency notes, and just at that moment the 
officer-in-charge arrested him, that is to 
say, the respondent's story was, that the 
stamps had been pressed into his hand and 
before he had had an opportunity to exa- 
mine them he was arrested. 

According to the prosecution, oneof the 
stamps, Ex.2, when examined with the 
aid of a magnifying glass, showed that it 
bore part of the impression of a (Court 
Seal, that the two outerlines of the Seal 
were still visible, that same portion of the 
figures denoting the date of user, and 
some other letters were faintly visible in 
spite of the fact that they had been erased 
that the gum on the back of the stamp, 
had entirely disappeared, and that the ori- 
ginal endorsements of the Stamp-Vendor 
upon it had faded, on ‘account of érasure 
and treatment with some liquid used for 
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the purpose of erasing 
the stamp, and on account of 
the fact that fresh endorsements had 
been written upon the stamp and the year 
“30" had been converted in “34.” The 
prosecution also suggested that Ex. I con- 
tained similar marks of alterations. 

Now, by Court seal, the prosecution ap- 
parently meant a Court stamp, that is to 
say, a mark made with a rubber stamp. It 
was suggested that the method employed 
in the Mofussil Courts of showing that a 
court-fee stamp has been used in tke reve- 
nue sense, thatis to say, that it has been 
used upon some document required by 
law to be stamped, is to place a rubber 
stamp mark upon it with the name of the 
Court and the date and their particulars. 

In passing itis to be noted that this 
suggestion is not in accordance with the 
Court Fees Act, which requires, by s. 30 
thereof, that the officer of the Court or the 
head of the Office on receiving any such 
document, that is tosay,a document re- 
quiring to be stamped under the Act, shall 
forthwith effect a cancellation of the stamp 
by punching outthe figurehead so as to 
leave the amount designated on the stamp 
untouched and the part removed by punch- 
ing shall be burnt or otherwise destroyed. 
It is not suggested that there isany mark 
either upon Ex. Ior Ex. II of such punch- 
ing. The endorsements referred to by the 
prosecution are the endorsements put upon 
a stamp by ihe Stamp-vendor, which are, 
as I undeistand, the name of the vendor, 
the name of the vendee and the date of 
the sale. The endorsements are not put 
upon the stamp for the purpose of showing 
that it has been used, and therefore do not 
come within the pur view of s. 263 of the 
Indian Penal Code. . 

The respondent was put upon Lis trial 
for an offence falling within the second 
part of s. 268, that he knowingly had in 
his possession a stamp from which a mark 
had been erased or removed, which had 
been put on the stamp for the purpose of 
denoting that it had been used. Sub-Ins- 
pector Samsuddin Ahmad Chowdhury gave 
evidence of the arrest of the respondent, 
and stated that when his fist had been 
forcibly opened, two court-fee stamps were 
found in his palm; these stamps were en- 
dorsed and were used up court-fee stamps. 
A.Pleader was called who gave similar 
evidence saying that the respondent's palm 
contained two used up court-fee stamps. 
Mahemmadulla, the man referred to by the 
respondent, was called and he stated that the 


the marks upon 
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respondent had approached him and asked 
him to purchase two court-fee stamps, and 
he denied the respondent’s statement with 
regard to himself. Another Pleader gave 
similar evidence but slightly varied the 
descripticn of the stamps by saying that 


. they were two old court-fee stamps. That 


is the whole of the evidence upon the point 
whether these stamps had been marked for 
the purpose of denoting that they had been 
used, and whether the mark had been erased 
or removed by anybody. 

On examination of the two exhibits there 
is, in my opinion, practically nothing to 
show that any mark had been put on the 
stamps for the purpose of denoting that they 
had been used within the meaning of s. 263. 
The very slight marks of a rubber stamp 
upon them are, in my opinion, congistent 
with being the mark of any private or 
office rubber stamp such as is in common 
use in commercial offices and such other 
places. There is no‘hing whatever in the 
marks upon the stamps to indicate that 
they are marks put upon the stamps in any 
Ccurt of law. 

The learned Magistrate misdirected him- 
self about the meaning of s. 263. The first 
part of the section makes it an offence to 
erase or remove from a stamp issued by 
Government for the purpose of revenue, 
any mark put upon it for the purpose of 
denoting that it has been used, if that 
erasing or removing is done fraudulently or 
with intent to cause loss to Government. 
Therefore, for an offence under the first 
part of the section it is necessary to prove 
fraud or an intent to cause loss to Govern- 
ment. Under the second part of the sec- - 
tion it is an offence to have in possession 
any stamp from which the mark put upon 
it for the purpose of denoting that it has 
been used has been erased or removed, if 
those facts are known tothe person having 
such a stamp in his possession. That is to 
say, it is sufficient to prove that the person 
in whose possession the stamp was found 
knew that such a mark had been erased or 
removed from il; it is not necessary under 
this part of the section to prove that his 
possession was fraudulent or with intent to 
cause loss to Government. If, therefore, we 
were of opinion that the decision of the 
Magistrate in acquitting the respondent 
was brought about owing to this misdirec- 
tion of himself with regard to the meaning 
of the section, it would have been necéssary 
to send the case back to him to be re-heard. 

But apart from this wrong construction 
put upon the meaning of the section, the 
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learned Magistrate was not satisfied with 
the evidence, that is to say, he was not 
satisfied that there wes any or sufficient 
evidence to show that any mark put 
upon these stamps for the purpose of 
denoting that the stamps had been used 
had been erased or removed either by the 
accused or by any one else. On this point 
he said: 

“There is no evidence on record that the stamps 
bore marks or impressions denoting that the stamps 
were used for the purpose of revenue. Exhibit I 
bears no erasure or mark of removal of any notation. 
Exbibit II bears a mark of erasure. But there is no 
means of knowing what was erased or what notation 
was removed. The possession of a stamp bearing a 
mark of erasure may throw some suspicion on the 
accused person. But it is obligatory on the prosecu- 
tion to show what mark or notation was done away 
with. There isno documentary or oral evidence on 
the point. There is no evidence either that the 
accused, person removed or erased such marks or 
notation. Even if there were such thing, the failure 
to prove the connection of the accused person with 
those marks or impressions goes to the root of the 
case. It isto be shown that the stamps were in a 
cancelled condition, There is no evidence on this 
point,” 

Now, it is true that here again the Magis- 
trate misdirected himself. There was no 
necessity under this part of the section for 
the prosecution to piove that the erasure of 
the marks or impressions had been done by 
the accused person or that he had any con- 
nection with them. It was, as l have already 
said, sufficient to show that he had in his 
possession such stamps knowing that such 
marks had been so erased. But upon the 
question of evidence] find myself in agree- 
ment with the learned Magistrate. There 
was nothing in the evidence to show what 
had been erased, or what notations had 
been removed. 


According to Mr. Bhattacharjee all this 
was assumed by the prosecution and its 
witnesses and even, as he alleges, by the 
Pleader appearing for the respondent. But 
- obviously that is not sufficient. The case 
must be proved, and evidence upon this 
point must be given. At his request we 
have examined the stamps, the two exhibits 
in the case, and for myself I say without 
any hesitation that I can find nothing upon 
either of them to indicate that they have 
been stamped with a Government or Court 
stamp to show that they have been used 
within the meaning of s. 263. In con- 
sequence of this lack of evidence, the Magis- 
trate gave the prisoner, as he said, the 
benefit of the doubt, although he was satis- 
fied that considerable suspicion attached to 
him for his possession of these stamps. 

The learned Advocate Mr, Bhattacharjee, 
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has suggested that if Magistrates and 
Judges are to take this view of evidence 
of this kind it wfit be impossible to convict 
offenders under this section. But there is 
no more difficulty in proving an offence 
under this section than under many other 
sections of the Penal Code, where it is 
sometimes difficult to bring home the 
offence to accused persons. Doubtless in a 
considerable number of cases there will he 
sufficient indication left upon the fee-stamp 
to show that a rubber stamp put npon it by 
a Court, for the purpose of showiog that the 
fee-stamp has been used, has been placed 
upon it by such Court. In cases such as 
these it is essential that careful evidence 
should be given toshow what is the kind 
of stamp that one would expect to find upon 
a used court-fee stamp. There are indi- 
cations on all such stamps to show where 
they were purchased, when they were pur- 
chased, who sold them, and to whom they 
were sold. Evidence can be given about 
the kind of stamp which is used in the 
Courts in that District, or if a similar stamp 
is used in all Districts, evidence should be 
given on that point also. 

When that evidence has been given, the 
Stamp can be examined, and a comparison 
made between ihe indications left upon the 
stamp and those which ene would expect to 
find having regard to the fact that it has 
been stamped within a particular District, 
lf these matters are attended to, the only 
occasions upon which it may be impossible 
to bring home the offence to any particalar 
person will be those when that person 
successfully removed every trace of the 
Court rubber stamp from the Government 
fee stampin question. In such circum- 
stances, the only way to prove the case 
against him would be to show that the 
stamp had been affixed to some document 
and had been so used for revenue purposes, 
in which case it would be possible to prove 
a case against a person who knowingly 
possessed such a stamp. 

For the reasons which I have given, this 
appeal must be dismissed. The respondent 
is discharged from his bail bond. 

Jack,J.—I agree. I would like to add 
that the learned Magistrate was wrong in 
saying that there was no evidence that the 
stamps were used for ihe purpose of 
reyenue. There are two witnesses who said 
that the stamps were “used up.” It is, 
therefore, clear there is evidence that the 
stamps were used for the purpose of 
revenue, the only purpose for which they 
are used. J’here is also the admission of 
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the accused when he was first arrested that 
these were used stamps. The natural con- 
clusion is that they wore used for the 
ordinary purpose for which these stamps 
are used, that is for the purpsse of revenue. 


If these stamps, had in fact been used for 


the purpose of revenue, the fact that they 
bore no marks would go to show that the 
marks had been erased. However, on 
examining the stamps we are ‘of opinion 
that the slight marks on the stamps do not 
at all necessarily indicate that they have, in 
fact, been used for the purpose of revenue. 
The learned Magistrate, therefore, was right 
in concluding that the evidence was insuffi- 
cient io establish the case against the 
accused, although the circumstances of his 
arrest are very suspicious. 
the stamps were not punched does not, of 
course, necessarily show that an offence 
could not be commitied in respect of them, 
as there have been a number of cases in 
which stamps which have been used have 
been left unpunched and, subsequenily, 
removed probably for nefarious purposes. 
Of course, if the procedure laid down in the 
Stamp Act is properly carried out, every 


„stamp ought to be punched, but experience 


has shown that punching is ‘often omitted. 
“De Appeal rejected. 
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si Civil Miscellaneous Petition No. 28 of 1936 


and 
in Civil Reg. First Appeal No. 12 
of 1936 


February 3, 1936 
AGHA HAIDAR, J. 
JASWANT SINGH--PETITIONER 
VETEUS 
SHIROMANI GURDWARA ` 
PRABANDHAK COMMITTEE 
- —OpposITs PARTY 
Injunction—Petttioner, must come with 
hands—Civil Procedure Code (Act V of 
. 151. 
i Relief by way_of an injunction can only be grant- 
ed to persons who ccme to Court with clean hands. 
Held, after considering the relevant matters, that 
the injunction, to stay the operation of the order of 
the Judicial Commission, pending the appeal, could 
not be granted, 2s the petitioner did not come with 
clean hands. h f 
Messrs. Barkat Ali and Bhagat Singh, for 
the Petitioner. f | 
Messrs. Mehr Chand Mahajan and Har- 
nam Singh, for the Opposite Party. | 
Order.—This is a miscellaneous appli- 
cation made tome for the purpose of pre- 
venting the order of the Court below from 


taking its proper effect, during the pen- 


clean 
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JASWANT SINGH SHIROMANI GURDWARA PRA. GOMMITTEB (LAH) 
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dency of the appeal, preferred against 
that order to this Court. An application 
was made under s. 142, Sikh Gurdwaras Act, 
in which various charges were made 
against Sardar Jaswant Singh, President 
of the Gurdwara Durbar Sahib and other 
institutions situated within the Municipal 
limits of Amritsar, and it was prayed that 
Sardar Jaswant Singh be removed from 
the office. The matter was tried by the 
Judicial Commission consisting of three 
members and they arrived ata unanimous 
decision in allowing the application. In 
recording their finding on Issue No. 17 they 
came to the conclusion that: ` 

“The defendant has been guilty of abuse of power, 
neglect of duty, misfeasance and malfeasance and 
breach cf trust in the management of the Gur- 
dwaras under his control and of the public funds, 
and that he has been recklessly not curing for the 
tulen and in many matters behaved like an auto- 
crat, 


On this finding they ordered the removal 
of Sardar Jaswant Singh ‘forthwith’ from 
the membership. It is admitted that this 
would result in his removal from Presi- 
dentship automatically. lt -was further 
ordered that Sardar Jaswant Singh skould 
pay towards the funds of the local commit- 
tee a small sum of money which he had 
advanced to one Lieutenant Jagjit Singh 
and that he should also pay a sum of 
Rs.75 as costs. Sardar Jaswant Singh 
has appealed to this Court under the pro- 
visions of s. 142, sub-s. (3), Sikh Gurdwaras 
Act. That appealis pending. . ` 


The volume of evidence, oral and docu- 
mentary in the case is considerable, but the 
office has assured me that if the usual 
charges for printing and translation are 
deposited with due promptitude, the ap- 
peal would be ready for hearing and dis- 
posal well within three months’ time from 
to-day. At present, however, I kave to 
deal with the application for stay only: 
Now the application “bore the heading 
‘Under O. XLI, r. 5, Civil Procedure Code.’ 
Admittedly no application for execution 
had been made to the Judicial Commission 
or anyother Tribunal empowered to carry 
on the work of execution in such cases-: 
therefore, the application cannot be treated 
as one under O. XLI, r. 5, Civil Procedure 
Code. I was asked by the learned Coun- 
sel for the applicant to treat the applica- 
tion as one under O. XXXIX, r. 2, Civil 
Procedure Code, and in any event he urged 
that the Court, under its inherent powers, 
should interfere end grant temporary in- 
junction prohibiting the cpposite party 
from taking any action whick would in any 
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way disturb. the performance of the func- 
tions, which Sardar Jaswant Singh has 
been carrying on in his capacity as Pre- 
sident, solar. Order XXXIX, r. 2, Civil 
Procedure Code, has no application as the 
opposite party are not committing any 
breach of contract or other injury of any 
kind. The only alternative isif s. 151, Civil 
Procedure Code, can be invoked in aid. 
It has been brought to my notice that the 
term of Sardar Jaswant Singh’s President- 
ship, would, in the normal course of events, 
expire some time in July 1936. It is argued 
that if the present application for stay is 
not granted, then even if he succeeds in 
his appeal, the result would be that the 
waole period of his Presidentship would 
not be available to him and he would be 
deprived of his office as President which 
entitles him tO act uptill the final termina- 
tion of his period of Presidentship, i. e., 
until July-1956. There are difficulties in 
the way of the applicant. In the first place, 
the findings recorded by the Court below 
Cust very damaging aspersionus upon the 
petitioner's conduct of thé affairs of the 
Gurdwara as President. : There is a distinct 
tinding about the President's being guilty 
of breach of trust in respect of funds com- 
mitted to his care. 


The granting of an injunction in a case 
of this kind is purely in the nature of an 
equitable relief. nis relief can only be 
granted to persons who come to Oourt with 
clean hands. On the finding whica is before 
me, and which I cannot at tais stage review, 
I cannot say. that the applicant has come 
to this Cours with clean nands. This find- 
ing is too strong tor me toignore. It may 
be set aside in appeal but that is a different 
matter as to which I do not wish to express 
any opinion. The facts, however, remain 
that’ Sardar Jaswant Singh has been re- 
moved by the unanimous decisions of the 
‘Tribunal who have recorded the findings 
whicn [ have quoted above and to stay the 
operation of the order of the Judicial Gom- 
“mission would amount to its virtual reversal. 
This [ find myself unable to do. There is 
another way of looking at the matter. When 
on December 23, 1955, the Judicial Com- 
mission made an order dismissing Sardar 
Jaswant Singh from the membership of 
the Committee, the. Vice-President under 
s. 99, Sikn Gurdwaras Act, convened a meet- 
ing and on December 31, 1935, Sardar 
‘Larlochan Singh was duly elected as Pre- 
sident. Tais matter was not brought to 
„my notice wen the application was plac- 
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ed before me on January 9, 1936, and I 
passed an ex parte order. l 
in applying for ‘an ex parie order which 
would materially affect the opposite party, 
the petitioner should observe the rule of 
uberima fides, that is to say, he should 
observe the most complete goud faith and 
should not conceal any relevant matter 
whatsoever from the Court, which would 
influence its judgment in making an order 
of this nature. it is a matter of regret 
that the petitioner did not bring to my 
notice on January 9, 1936, when I passed 
the ad interim order, that Sardar Tarlochan 
Singh had already been elected as Presi- 
dent according to the rules of the proce- 


‘dure prescribed by s. 99, Sikh Gurdwaras 


Act. Thisis also a circumstance which I 
cannot possibly ignore while deciding this 
application. Under all the circumstances 
of the case I discharge the Rule which was 
issued ex parte and dismiss the application 
with costs. 

Do Application dismissed. 
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Lorp THANKERTON, SIR SAADI LAL 
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Raja JAGADISH CHANDRA DEO 
DHABAL DEB—APPELLANTS 
versus 

GOUR HARI MAHATO AND OTAERY 
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Res judicata—Question not raised in pleadings 
and issues—Whether can be.allowed to be raised— 
Procedure—Held, that question with regard to use 
of exhibit as secondary evidence was one of proce- 
dure and not of fact. f 

Where a person seeks to make use of the judgment 
in a prior suit as res judicata, it is necessary for 
him to identify the subjects in dispute in th sub- 
sequent suit with the subjects which in the prior 
case were held to balong to him. When hs has not 
rais2d the question in the pleadings or in the issues, 
he cannot be allowed to go into the question. 

Held, that the question with regard to the us2 of 
an exhibit as szcondary evidence, was not a question 
of fact but rather a question of procedure and the 
orders made by the High Court to remit the suits to 
the Court below for re-hearing after giving the 
plainti#is an opportunity of calling for the origi- 
nal of exhibit und considering it or, if not produc- 
ed, then considering secondary evidence, ifany, of 
tne exhibit, wero right. | 

Messrs. A. M. Dunne and J. M. Pringle, 
for the Appellant. l 

Lord Tnankerton.—These appeals are 
taken against two decrees of the High 
Court dated August 8, 1933. Two questions 
are involved the first being the question of 


l Watkins & Hunter. 
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res judicata. The High Court declined to 
allow the appellant to gosinto the question 
-of res judicata on the groundthat it had 
not been properly raised by the pleadings 
or in the issues, particulerly in the issues. 
It seems to their Lordships that the High 
Court were right in this view, because it 
“was. necessary for the appellant, if ke 
- were going to make use of the judgment 
in the suit of 1900 as res judicata, to identi- 
fy the subjects in dispute in the present 
case withthe subjecis which in that case 
were held to belong tothe Rajah and not 
to the tenants. 
- Phe other print is a mere matter of pro- 
cedure, the question with regard to the use 
:of Ex. 17 as secondary evidence. That 
. does not appear to their Lordships to be 
a question of fact, but rather a question 
„of procedure and the orders made by the 
High Court were to remit the suits to the 
„Court below for re-hearing after giving the 
plaintiffs in title Suit No. 68 of 1929 an 
opportunity of calling fir the original of 
Ex. 17 and considering it or, if not pro- 
duced, then considering secondary evidence, 
ifany of the teriz (exbibit); that is what 
Ex. 17 purports to be. Their Lordships are 


. not satisfied that any good reason has been 


shown by the appellant for interfering 
‘with those orders, and accordingly the ap- 
peals will -fall to - be’ dismissed and their 
Lordships will humbly advise His Majesty 
accordingly: ; 
Appeal dismissed. 


N. 
Solicitors for the Appellants:—Messrs. 
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: Court finding Income tax Authorities not entitied to 
, assess—Order for fresh assessment— Legality of—S. 
, 45 (8), meaning oj—Principle—Order for refund 
` when fresh assess ment stands—Direction, if proper, 
ip The Inecmestax Authoritics claimed to be entitled 
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to assess a company registered outside British India 
to income-tax in respect of the years 1928-29, in 
the name of a company in India as “its agent under 
the provisions of s. 42 (1) and s. 43 of the Inccme 
Tax Act, upon the footing that in the year 1927, 
profits and gains accrued or arose to the Hong Kong ' 
Company through its business connection with the 
Bombay Company : 

Held, that it was necessary for such assessment 
that there should be some evidence to show that in 
1927, the loan from the foreign company continued 
and that interest ‘accrued or arosa to that company 
thereon. If the entries in the books show no pay- 
ment to the foreign company ani nothing due to it, 
the Income-tax Authorities cannot without evidence 
insist upon a right to treat entries showing à tael 
loan of six anda half crores made by another 
Ccmpany, and interest calculated in taels paid there- 
on, as evidence that a somewhat similar amount was 
dye frcm and was being paid by the company in 
India to the foreign company : [p. 21, col. 2 ] 

Held, further, that such evidence was lacking and 
there was nothing to entitle the Income-tax Autifori- 
ties to hold that in 1927, the foreign compa@hy was in 
receipt of profits and gains from the company in 
Tndia. Cp. 22, col. L.] 

It is very necessary that orders made under the 
Specific Relief Act, should specify with exactitude 
and clarity the specific act which the person holding 
a public office 1s being commanded to do. Commis- 
sioner for Special Purposes of the Income-taz Y. 
Pemsel (2), referred to. [p. 24, col. 1.] 

Where after the High Court had passed judgment 
that there was no evidence on which the Inccm2-tax 
Authorities could in law find that a foreign company ` 
was receiving from a company in India any sums 
as interest on money lent, the Income-tax Commis- 
sioner directed the Assistant Commissioner to take 
back the appeal on his file, to set aside the assess- 
ment and to direct the Income-tax Officer to make a 
fresh assessment alter making such further enquiry 
as he might think fit and directed refund of the 


tak : J 
Held, that it could not be said that by the High 
Court's judgment, the Commissioner was obliged to 
discontinue proceedings against the Indjan company 
as agent ofthe foreiga company in respect of the 
year of assessment 1948-29. If was within the juris- 
diction of the Commissioner to ‘direct further enquiry . 
if he thought such enquiry to be reasonable and to 
be profitable in the public interest. Under s. 33 (2) 
he Las a general power to make enquily or to cause 
an enquiry to be made, although as the whole ques- 
tion at issue was whether or not the foreign com- 
pany, cr the Indian ccmpany ag jts agent, were 
liable to be assessed at all, to direct the Income-tax 
Officer to make a fresh assessment after making such 
further enguny as he thought fit was an imappro- 
priate foum of order. But in substance the Gommis- 
sioner was within his rights in directing further 
enquiry, and, however, disappointing this course may 
have been to the assessces, it is a matter which a 
Ccurt of law must leave in the discretion of the Gcm- 
missioner. |p. 24, cols. 1 & 2. i È 
Clause (g) in s. 45 of the Specific Relief Act, does 
not mcan that orders can be made to enforce the 
satisfaction of a claim upon the Clown provided that 
the Court acts with some additional motive _ or has 
some further intention. The principle is that the 
Court cannot claim even in appearance to command 
the Grown, and where an obligation is cast upon the 
principal the Court cannot enforce it against the 
servant merely as such. Before mandamus can issus 
to a public servant it must, therefore, be shown that 
a duty, tuwards the applicant has been imposed upon 
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the public servant by statute so that he can b2 
charged thereon, and independently of any duty 


which as servant he may owe to the Crown his prin- 
cipal. [p. 25, col. 1.) 

Quaere.— Whether the Commissioner of Incoms- 
tax, either generally or under s. 66, sub-s. 5 of the 
Income Tax Act, is inthis position as regards the 
refund of tax paid under an invalid assessment is 
the question raised by cl. (g) of 8. 45 of the Speci- 
fic Relief Act. Regina v. Lords Commissioner of 
Treasury (5), referred to. [p. 25, cols. 1 & 2.] i 

It is notopen to the High Court to direct a re- 
fund to be made, or the nscessary steps to be taken 
in that regard, so long asa fresh asscasment stands. 
[p. 25, col. 2.] 

Mr. A. M. Dunne, K.C. and Sir Thomas 
Strangman, for the Appellants. 

Messrs. Raymond W. Needham and Regi- 
nald P. Hills, for the Respondents. 

Sir George Rankin.—In this case two 

-gPpeals from the High Court at Bombay 
aveybeen consolidated. Both appeals are 
brought by Income-tax Authorities and 
. both arise out of proceedings to assess a 
company registered outside British India 
called the Hong Kong Trust Corporation, 
. Limited (herein referred to as the Hong 
Kong Company) to income tax in respect 
of the year of assessment 1928-29. Tne 
Income-tax Authorities have claimed to be 
entitled to assess the Hong Kong Com- 
pany in the name of the Bombay Trust Cor- 
poration, Limited (herein called the Bom- 
bay Company) as its agent under the pro- 
visions of s. 42 (1) and s. 43 of the Indian 
Income Tax Act, 1922, that is, upon the 
footing that in the year 1927 proits and 
gains accrued or arose to the Hong Kong 
Company through its business connection 
. with the Bombay Company. The Income- 
tax Officer having on March 29, 1930, 
made an assessment upon this footing the 
. matter came on appeal from him before 
the Assistant Commissioner. The Assistant 
Commissioner, on July 12, 1930, confirm- 
ed the assessment. The Bombay Com- 
pany having requested the Commissioner 
. to make a reference to the High Court 
under s. 66 ofthe Act, the Commissioner, 
on March 2, 1931, exercised his powers of 
review under s. 33, and remanded the 
appeal for afresh decision by the Assist- 
ant Commissioner after taking certain 
further evidence. In the end the Assistant 
Commissioner on October 9, 1931, assessed 
the Bombay Company as agent of the 
Hong Kong Company upon a sum of 
Rs. 20,50,0U0 which involved a liability to 
tax, including super-tax of Rs. 3,17,187-8-0. 
On December 8, 1931, the Bombay Com- 
pany again applied to the Commissioner for 
a reference of certain questions of law to 
_the High Cotirt. This the Commissioner 
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‘to the case stated by the 
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refused to do, but upon application made 
to the High Court for an order under 
s. 66 sub-s.3 the High Court by - order 
dated October 6, 1932, required the 
Commissioner to refer the following ques- 
tion of law :. oa 

“Whether there was any evidence to justify the 
finding ofthe Assistant Commissioner that for 
the year of assessment, profits and gains accrued 
or arose to the Hong Kong Trust Corporation 
through its business connection with the Bombay 
Trust Corporation.” , 

The Bombay Company had in the mean- 
time, on April 6, 1932, paid under protest 
Rs. 3,17,187-8-0 the emounteof the tax 


„assessed. The Commissioner having stated 
_a case forthe opinion of the High Court 


upon the question propounded, and having 
further stated his opinion that the ques- 
tion should be answered in the affirmative, 


the High Court on August 29, 1933, gave 


judgment answering the question in- the 
negative, and directing the costs of the 
reference to be paid to the Bombay Com- 


pany. Itis from this decision that appeal 


No. 1. of 1936 has been brought, and 
their Lordships will first deal with this 
appeal. , 
The main evidence upon the question 
whether in the year 1927 sums of money 
were paid by the Bombay Company to the 
Hong Kong Company by way of interest 
upon money lent consists of entries in the 
books of the Bombay Company. Exhibited 
Commissioner 
are extracts from the ledger of the Bombay 
Company taken: from the accounts -of 
the Hong Kong ‘Trust Corporation, Limit- 
ed, “Fixed Deposit Account” and ‘Call 
Loan Account” and of E. D. Sassoon and 
Company, Limited, “Shanghai Loan Ac- 
count’ and “Shanghai Current Account. 
These books show clearly enough that 
until November of the year 1926 the 
Bombay Company was borrowing money 
in large sums from the Hong Kong Com- 
pany at 54 per cent. interest. upon fixed 
deposit, that is, in every case or almost 
every cass, upon deposit for one year 
certain. In 1924,1925 and for almost the 
whole of 1926 different sums are shown ag 
being lent for one year upon different 
dates, and interest thereon is shown as re- 
mitted to the Hong Kong Company by debits 
to the account of the Bombay Company in 


the books of E. D. Sassoon and Company, 


Limited, at Shanghai, who were bankers to 
both parties. 

Tt is not open to dispute that in October, 
1926, the Income-tax Authorities served a 
notice upon the Bombay Company to. show 
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agent of the Hong Kong Pompany under 
s. 43. From documents which are in 
evidence it is further clear that on October 
27, 1926, the Bompay Company telegraphed 
to the Kong Kong Company to enquire 


“whether they were agreeable to all their 


deposits with the Bombay Company being 
on call as from the dates of the deposits. 
-On October 28, a reply was received from 
the Hong Kong Company agreeing to this 
‘proposal. On November 13, the Hong Kong 
Company telegraphed requiring repay- 
sment of *their deposits amounting- to 
Rs. 11,01,85,918 through Messrs. E. D. 
Sassoon and Company, Limited, of Shanghai. 
On November 16 and 17, the Income-tax 
Officer came to a finding that the Bombay 
Company should be held to be agent of the 
Hong Kong Company, and called for a return 
upon that footing. On November 19, the 
‘Bombay Company wrote to Messrs. E. D. 
Sassoon and Company, Limited, of Bombay 
asking them to remit to Messrs. Ji D. 
Sassoon and Company, Limited, Shanghai 
(whom their Lordships will refer to as 
the Shanghai branch), the sum of 
Rs. 11,42,29,931-10-9. They also wrote to 
the Shanghai branch advising that they had 
remitted this amount through Messrs. E. D. 
Sassoon and Company, Limited, bombay, 
the amount being made up as follows:— 


Rs. a p. 
11,04,85,918 0 10 


Amount of Call T oans repaid by 
you on our behalf 
Interest on above ending Novem- 














“ber 16, 1926, 37,44,013 9 11 
Bes 11,42,29,931 10 9 
“On the same day also the Bombay 


Company wrote to the Hong Kong Company 
saying that they had advised Messrs. E. D. 
Bassoon & Company, Limited, Shanghai, to 
eredit their account with these sums. 

In complete accordance withihis corres- 
pondence entries are made by the Bombay 
Company in theirledger. Thus an account 
‘called the “Hong Kong Trust Corporation, 
Limited, Call Loan Account” is opened with 
a‘ credit entry cf November 13, 1926, show- 
ing sums amounting for interest and 
Principal tothe figure already mentioned on 
the fooling that the principal loans were 
taken originally as fixed deposits far one 


“year and are now converied into call loans. 


On the debit side of this account there is an 
entry dated November 17, “lo E. D. Sassoon 
and Company, Limited, for amount being 
repayment of loans with interest ending 


November 16, 1926." The “E. D. Sassoon 
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and Company, Limited, Shanghai, Loan 
Account” shows at the same time a credit to 
the Shanghai branch “for ainounts borrowed 
by E. D. 8. & Co., Shanghai, on our account 
being equivalent of ‘aels 6,50,00,000 at 
Exchange 170 bearing interest at 5} per 
cent. per annum” together with a credit of 
interest to the end of the year upon this 
loan. Within a short time, namely, on 
December 6, 1925, an entry~ states that three 
outof the six and a half crores of taels 
borrowed were repaid to the Shanghai 
branch. Throughout 1927 entries are made 
upon the footing that there are no longer 
any sums received on loan from the Hong 
Kong Company in respect of fixed deposits, 
call loans or otherwise, but that the Bombay 
Company has received from the Shanghpi 
branch a loan in taels on which inteyest at 
51 per cent. is being paid. When the 
present matter was first betore the Assistant 


Commissioner he requested the Bombay 


Company to obtain a declaration from the 
Hong Kong Company and from Messrs. B. 
D. Sassoon & Company, Limited, 
Shanghai, on certain specitic questions 
which he formulated. These declarations 
were duly made, the Chief Accountant of 
the Shanghai branch declaring that his 
company made a payment on Noyemher 17, 
1926, to the Hong Kong Company of the 
eleven crores of rupees and that the 
Shanghai branch made a tael loan of six 
and ahalfcrores tothe Bombay Company 
but did not borrow any portion of that loan 
from the Hong Kong Company, and that the 
Shanghai branch had not since the Novem- 
ber 17, 1926, borrowed any taels from the 
Hong Kong Company or paid to that 
Company any interest which they them- 
selves had received from India. ‘Innere was 
a further declarution from a Mr. Priestley, 
Director of the Hong Kong Company stating 
that the Bombay Company on November 17, 
1926, paid off the loans and that the Hong 
Kong Company had made nonew loan ot 
six and a half crores of taels to the Bombay 
Company or to Messrs. E. D. Sassoon & 
Company, Limited, and that there were no 
transactions between the Bombay Company 
and the Hong Kong Company in 1927, 
This declaration was accompanied by the 
certificate of a firm of chartered accountants, 
auditors to the Hong Kong Company. Ata 
later stage, namely, in June, 1931, a letter 
from Sir Victor Sassoon was put in to the 
effect that in 1926 when he was in China he 
set to work to make arrangements on behalf 
of the Bombay Company so, that after his 
return to India that company was in a 
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Pa to send the telegram of October 27, 
1926. 
>. When the Commissioner, in compliance 
with the High Court’s order came to state in 
his letter of reference the evidence which 
existed in support of the conclusion that in 
1927, the Hong Kong Company had been in 
receipt of interest frem the Bombay 
Compeny, he set forth the correspondence 
already referred to as taking place in 
October and November, 1926, and the facts 
as to the notifications made by the Income- 
tax Officer in October and November show- 
ing that he proposed to charge the Bombay 
Company with tax as agents for the Hong 
Kong Company. He set forth also that the 
amount of the original loan was very large, 
over eleven crores of rupees, and that the 
Hohg Kong Company, the Bombay Company 
and the Sassoon Company at Bombay and 
Shanghai were all closely «associated con- 
cerns, their share capitals being held almost 
exclusively by members of the same family. 
Also that the Hong Kong Company was 
“practically formed to finance the Bombay 
Company”, the former having a paid up 
capital of 8 crores and the latter of 1 crore; 
while both had large resources in addition 
thereto from their banking or financing 
businesses. 

Their Lordships are well satisfied that all 
these companies were closely associated, 
that in the words of ss. 42 and 43 there was 
a business connection between them and 
that they were working in this matter in 
concert as though under one control. 
Indeed itis now clear that so long as the 
Hong Kong Company was lending money at 
interest to the Bombay Company, the former 
company was in receipt of profits or gains 
taxable under ss. 42 (1) and 48. This 
matter was thrashed out by litigation in 
respect of the transactions which took place 
in 1924-25 and the liability under these 
sections was confirmed by a judgment of 
this Board in Commissioner of Income-tax, 
Bombay Presidency v. Bombay Trust 
Corporation, Limited (1). Tax was paid 
without contest in respect of the transactions 
of 1926. The question is whether there was 
any evidence upon which the Income-tax 
Authorities could in law find that in 1927 the 
Hong Kong Company was receiving from 
the Bombay Company any sums as interest 
on money lent. 

In their Lordships’ opinion the High Court 

(1) 57 I A 49; 121° Ind. Cas. 532; A I R 1930 PC 
54; (19380) A LJ 73; 34 0 WN 230; 58M L J 197; 


32 Bom. L R 361; 31 L W 582; (1930) M W N 564; 
ri 6) 216; 930 LJ 479; Ind. Rul, (2930) P O 68 
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at Bombay have rightly answered. in the 
negative the question referred to them. 
However sceptical’ the attitude which the 
Income-tax Authorities may think fit to adopt 
towards the declarations offered and the 
entries made in the Bombay Company’s 
books, it is necessary, if the assessment 
made is to be supported, that there shall be 
some evidence to show that in 1927 the loan 
from the Hong Kong Company continued 
and that interest “accrued or arose” to that 
company there. Ifthe entriesin the books 
show no payment to the Hong Kong 
Company and nothing due to the Hong Kong 
Company, the Income-tax Authorities cannot 
without evidence insist upon a right to 
treat entries showing a tael loan of six and a 
half crores made by a Shanghai Company, 
and interest calculated in taele paid thereon, 
as evidence that a somewhat similar amount 
was due from and was being paid hy the 
Bombay Company to the Hong Kong 
Company. The only rule of evidence to be 
discovered in the Indian Evidence Act 
having any bearing upon this question 
would appear to be illustration (d) tos. 114 


of the Indian Evidence Act:— | 

“The Court may presume that a thing or state of 
things which has been showa to be in existence within 
a period shorter than that within whicb such things 
or states of things usually cease to exist is still in 


existence.” h 
This rule cannot in the present case 


supply the want of evidence. Their Lord- 
ships are not considering a case In which by 
reason of the entries in an assessee’s books 
of account beinginconsistent, or by reason 
of positive evidence showing that certain 
entries in his books are erroneous or 
fraudulent, the value of the books as 
evidence can be considered as overthrown. 
On the contrary, though the Income-tax 
Authorities have been somewhat slow to 
appreciate it, the circumstance that in 
October or November, 1926, it wis disclosed 
that the transactions between the Hong 
Kong and Bombay companies were to be 
charged with Indian inc »me-tax means that 
the persons interested and in control of 
these closely associated companies had the 
strongest reasms for desiring to change 
their course of business (not merely for 
pretending to changeit) so as not in the 
future to attractthe tax. The Hong Kong 
Gompeny from a taxpayer's point of view 
had two plain disqualitic2tions as A lender; 
it had a business connection in India and it 


had a large capital of its own upon which 
it did not need to pay interest. It is 
altogether credible, therefore, that the 

g nll the 


persons in ultimate control of 
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associated companies, should desire to pay 
off the Hong Kong Company and to obtain 
another financier for the Bombay Company. 
By entries regularly made in its books, and 
by other evidence the Bombay Company 
says that thisis what it did. What is the 
evidence to the contrary—evidence, that is 
to say, to show that throughout 1927 pay- 
ments were being made to the Hong Kong 
Company, that what purported to be the 
making of a tael loan was a fiction, and that 
entries of payments of interest upon a tael 
loan were in reality reference to payments 
of interest to the Hong Kong Company ? 
Their Lordships agree with the Bombay 
High Courtin thinking that such evidence 
is altogether lacking. The Income-tax 
Authorities in arriving at the contrary 
opinion have insufficiently considered that 
the question at issue has ia be decided ac- 
cording to the legal rights resulting to the 
parties from what they in factdid and 
agreed to. If the Hong Kong Company 
really accepted a credit in the bcoks of the 
Sassoon Company at Shanghai in discharge 
of their loans to the Bombay Company, 
and ifthe latter really intended to become 
liable to Sissoons at Shanghai for a debt in 
taels then the Bombay Compay succeeded 
in changing its financier. The only 
evidence inthe case is evidence to that 
effect, and a mere refusal to believe in the 


evidence to that effect is not, in the absence- 


of any positive evidence, sufficient to entitle 
the Income-tax Authorities to hold that in 
1927 the Hong Kong Company was in receipt 
of profits and gains from the Bombay 
Company. 


Comment has been made by different 
income-tax officials that the Bombay (lom- 
pany has not produced the books of the 
Hong Kong Trust Corporation which are 
at Hong Kong. Also, and less unreason- 
ably, that the Bomhay Company was at first 
unwilling to disclose the name of the firm 
from which the Sassoon Company at Shan- 
‘ghai obtained the finance which enabled 
them to make the taelloan to the Bombay 
Compeny. At a later stage of the proceed- 
ings the Bombay Company, the assesses, 
stated that Sassoons of Shanghai obtained 
this finance from accmpany called Arnold 
and Company in China. It is said also that 
Arnold and Company is closely associated 
with the Sessoon Companies. If on these 
lines it could be shown—not that Arnold 
and Company lent the money and became 
entitled as upon a real transaction with 
Sasscons of Shanghai to the rights of a 
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lender—but that the tael loan made by Sas- 
soons was in fact and in law made by. 
the Hong Kong Company, no doubt there 
would be something upon which the as- 
sessment order could be supported. But 
the case stated discloses no evidence to 
show the falsity of any of the entries in 
the books or the unreality of the correspon- 
dence of October and November, 1926, 
supported as these are by the declarations for 
which the Assistant Commissioner had ask- 
ed. The comments above noted do not 
supply the place of such evidence. The 
Bombay Company made the repayment in 
the seme manner as it had received pay- 
ment, namely, by the agency of the common 
banker. On no view is it possible to suppose 
that the transactions of 1927 were the same 
in character es the transactions cf the 
previous years. If it is to be hei that 
very different transactions are in substance 
the same in character, the basis of sucha: 
finding must be evidence. The appeal 
from the judgment of the High Court dated 
August 29, 1933, fails. 

It remains to consider the events that 
followed upon ihe decision ofthe High 
Court. By the terms of s. 66 applicable to 
the present case, upon receipt of a copy of 
the judgment it became the duty of ihe 
Commissioner to ‘dispose of the case ac- 
cordingly.” The assessee company contend- 
ed thatthe High Court's decision was final 
in the sense that it put an end to any 
right on the part of the#Income-tax 
Authorities to continue the proceedings to 
assess them as agent for the Hong Kong 
Company for that year of assessment, name- 
ly, 1928-29. On this view the duty of the' 
Commissioner would be to set aside the 
assessment order, to refund the tax which 
had been paid and to discontinue all fur- 
ther proceedings. The Commissioner took 
another view. Hedces not seem to have 
been furnished with a copy of the High 
Courv’s judgment until October 14, 1933. 
On January 16, 1934, he directed the 
Assistant Ocmmissioner to take back the 
appeal on his file, to set aside the assess- 
ment and to direct the Income-tax Officer 
to make a fresh assessment after making 
such further enquiry as he might think 
fit. He also directed that the tax paid 
should be refunded with interest provided 
that Messrs. E. D. Sassoon & Company, 
Limited, undertook to be responsible for 
paying back the amount in case an assess- 
ment was levied again or the matter was 
taken on appeal tothe Privy Council. On 
January 30,1934, the Inceme-tax Officer 
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acting under s. 22 of the Act required the 
Bombey Company as agent of the Hong 
Kong Company to produce or cause 
to be produced on February 15, 
1934, the books of account of the Hong 
Kong Company for the year ended ` Decem- 
ber 31, 1927. He also required the Bombay 
Company as such agent to produce at the 
same time any evidence on which 
it might rely in support of its original 
return. On February 5, the Solicitors for 
the assessees wrote to the Commissioner 
claiming that this procedure was unwarrant- 
ed and asking whether it Was prop sed to 
proceedupon the notices issued by the 
Income-tax Officer pending application for 
leave to appeal to the Privy Council. On 
February 15, the assessees appeared under 
protest before tle Inecme-tax Officer. 
On February 20, the {ncome-tax Officer 
purported to make an assessment under 
sub-s.4 of 8.23 of the Act because of the 
failure of the Bombay Company to produce 
the books of the Hong Kong Company upon 
that dale. He invited the assessees, how- 
ever, to make an application under s. 27 
toset aside this assessment. At the same 
time he purported to act under s. 49 (A) of 
the Act and to set off the amount due upon 
this fresh assessment against the refund 
due to the assessees under the order of 
January 16, 1934. The application under 
8. 27 having been made (together with an 
appeal preferred before the Assistant 
Commissioner notwithstanding the proviso 
to sub-s. (1) of s. 30), the assessees were 
informed on July 5, 1934, that proceedings 
in respect of the appeal were postponed 
until the hearing of the appeal by the 
Commissioner to His Majesty in Council 
against the decision of the High Court on 
the reference. The application under s. 27 
was likewise kept in abeyance until the 
decision of the appeal now before the 
Board. Thereupon on August 23, 193, the 
Bombay Company applied by motion to the 
High Court of Bombay under s.45 of the 
Specific Relief Act, 1877, for an order in 
the following terms :— 

““{a) That the Commissioner of Income-tax, 
Bombay Presidency, be ordered to refund and pay 
back to the Petitioners the sum of Rs. 3,17,187-8-0 
being the assessment levied on the Petitioners and 
being the subject-matter of Civil Reference No. 8 of 
1933 under the Indian Income Tax Act referred to in 
the: Affidavit of Mr. A. E. J. Brander and dispos2d 
of by this Honourable Court in its Appellate side by 
judgment delivered on the 29th day of August 1933, 
withinterest on the said sum” 


“(b) That the Assistant Commissioner of Income- 
tax, Bombay, may be ordered to proceed with and 


dispose ofthe appegl filed by the Petitioners on the 
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Mth day of March 1931, against the summary assess- 
ment levied by the Income-tax Officer, Osmpanies 
Oirele, Bombay, by his notices dated tha 20th day of 
February 1934, referref to in the affidavit aforesaid. 
“(c) That the Income-tax Officer, Companies Circle, . 
Bombay, be ordered to proceed with and dispose 
of the application made by the Petitioners under 
s. 27 of the Insome Tax Act on the Lith day of March 
1934 against the summary assessment - levied by the - 
Income-tax Officer by his notices of asszssment dated 
the 20th day of February 193!, and referred to in the 
affidavit aforesaid.” i . 
This application was dealt with by the 
High Court, Beaumont, C. J. and Rangae- 


.kar, J., on September 19, 1934. The High 


Court made an order whereby the Commis- 
sioner was directed to set aside the original 
assessment and to re-pay tothe petitioners 
the sum of Rs. 3,17,187-8-0 witn certain in- 
terest and ccsts. The learned Judges made 
no order under paras. (b) and (c) of the 
notice of motion saying that they thought 
they were unnecessary. It is from this 
order that appeal No. 85 of 1935 has been 
brought. 


From the judgment of the learned Chief 
Justice it appears that the Court consider- . 
ed that, as a result of the previous order - 
of the High Court, the proceedings should 
have been terminated ‘forthwith. They 
were of opinion that the Commissioner had 
no jurisdiction to direct the Assistant Com- 
missioner to take back the appeal to him. 
They also considered that there was no 
justification for directing the Income-tax - 
Officer to make further enquiry, because 
the whole assessment was covered by the 
judgment of the Court, andthe Income-tax 
Officer had already obtained production 
of all the documents for which he asked. 
The learned Chief Justice commented with 
some severity upon that part of the order 
of the Commissioner which imposed as a 
condition of refund that a guarantee should 
be given by E. D. Sassoon and Company : 
saying that the Commissioner must have 
known perfectly well that he “was not 
justiied in imposing as a condition of the 
refund that a guarantee should be given 
by some third partly for the amount of 
any fresh assessment. He further observ- 
ed with reference tothe order unders, 23 (4) 
made by the Income-tax Officer on February 
20, 1934, that it was perfectly obvious, 
and the Income-tax Officer must have 
known, thabit would not be possible for - 
the assessees to produce within fifteen days 
books of .account ofthe Oorporation in 
Hong Kong, a-corporation waleh according 
to the finding of the Court hal n3 business 
connection with the assessees. He described 
the procedure adopted by the Income-tax . 


24- 


judgment of the Court and to assess the as- 
sessees in a large sum in espect of which 
the Court had held that there is no evidence 
to justify the assessment. It being objected 
that by cl. (g) of s. 45 of the Specific 
Relief Act nothing in that section ‘shall 
be deemed to authorise any High Court to 
make ny order on any other servant of 
the Crown as such merely to enferce thé 


Satisfaction of a claim upon the Crown,” 


the learned Chief Justice answered that 
in the circumstances of this case the order 
was not being made merely for that 
purpose, but was being made for the pur- 
pose of ensuring that the orders of the Court 
were not ignored. 

- . The intention of the learned Judges was 


tO make an order requiring thatthe Com- 


missicner “do forthwith proceed. to deal 
with the‘case under sub-s. 5 of s. 66 by 


- setting aside the assessment and by repay- 


fe 


-ing to the assessees the amount specified 
in the <pplication.” 


The formal order was 
made in the terms “hat the Ist respondent 
do re-pay to tLe petitioners the sum of 
Rs. 3,17,1&7-8-0 with interest", ete. This 
part of the order is inartistically express- 
ed: though it is true that in s. 49 (A) the 
phrase occurs “in lieu of payment of the 
refund,” the duty of the Income-tax Officials 
under ike Act, andthe duty of the Com- 
missioner jn the present case under s. 66 
sub-s.5, was to record cr cause to 
be recorded, an order allowing the refund 
to.tLe assessees and toissue to them a re- 
fund order upon which they could obtain 
payment from a branch of the Treasury or 
of the Imperial Bank of India. While their 
Lordships do not say that the distinction 
between doing these acts and “repaying” 
is ês important for the present purpose as it 
would have been in an English cage (cf 
The Commissioner for Special Purposes of 
the Income Tax v. Pemsel (2), it is very 
necessary that orders made under the 
Specific Relief Act should specify with 
exactitude and clarity the specific act which 
the person holding a public office is being 
commanded to do. Mcreoyer, their Lord- 
ships cannot agree with tke view taken 
by ihe High Court that the Commissioner 
was obliged to discontinue proceedings 
against the Bombay Company as agent cf 
the Hong Kong Company in respect of the 
year of essessment 1928-29. Tt was with- 
in the jurisdiction of the Ccmmissioner to 
direct furlker enquiry if he thought such 
(2) (1891) 5A C531; 61 


; 61 LJ ; : 
55 J P 805; 7 TL R657; 3 Tax Ons Sa” LT 621; 
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| enquiry to be reasonable and to be pro- 


interest. Under 
power to make 


fitable in the public 
8. 33 (2) he hasa general 


“enquiry or to cause an enquiry to be made. 


It was certainly unfortunate that his order . 


for further enquiry took the form of quot- 
ing the power given to Assistant Commis- 
sioners by cl. (b) of sub-s. 3 of s. 31. That 
is one of several powers mentioned in the 
sub-section each of which isto be used in 
a proper cese. As the whole question at 
issue was whether or not the Hong Kong 
Company, or the,Bombay Company as its 
agent, were liable to be assessed at all, 
to direct the Income-tax Officer to make 
afresh assessment after making such fur- 
ther enquiry as he thought fit was an in- 
appropriate form of order. But in substance 
the Commissioner was within his rights in 
directing further enquiry, end Mowever 
disappointing this course may have been 
to the assessees, it is 
a Court of law must le:z.ve in the discretion 
of the Commissioner. The learned Judges 
of ihe High Court were not justified in 
thinking that this part of the order of the 
Commissioner was open tc the criticism that 
the Commissioner was flouting or ignoring 
the High Court’s decision. < 

Their Lordships cannot but agree, how- 
ever, with the comments made by the 
learned Chief Justice upon the Commis- 
sioner’s crder of January 16, 1934, imposing 
as a condition of refund that Messrs. E. D. 
Sassoon & Company, Limited, should 
undertake to be responsible for paying back 
the emount in case an assessment were 
levied again or the: matter was taken on 
appeal to the Privy Council. So, too, in 
the case of the crder of the Inccme-tax 
Officer, dated February 20, 1934, making an 
assessment in default under s. 23 (4) for 
failure to comply with the order of January. 
30, requiring the Bombay Company to pro- 
duce the Hong Kong Company’s books of 
account on February 15, the strictures of 
the High Court are plainly justified. To 
this their Lordships wil] add that the action 
of the Income-tax Officer in refusing to 
deal with the application under s. 27 until 
the disposal of the appeal to His Majesty 
in Council was equally open to criticism. 


- Whether it adds to or subtracts from the 


discredit cf such proceedings, if it be sup- 
posed that the Income-tux Authorilies. con- 
sidered themselves entitled to do what was 
necessary io retain the assessee’s money 
until the decision of this Board could be 
obtained, is a question upon which no 
opinion need here be ventured.. It should 


a matter which ~ 


\ 
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suffice now to observe that since August, _ 


1934, the Income-tax Authorities have been 
witbhoiding from the Bombay Company 
over three lacs of rupees extracted from 
them by an illegal assessment order, and 
that there isno pretence of justice or law 
in the notion that ihe money can be with- 
held in case on some future date a valid 
assessment may come into existence. 

The acticn taken by the High Court under 
the Specific Relief Act was, however, in- 
correct. In the first place the decision of 
the Court upon the particular question 
referred to it in this case was given in its 
special jurisdiction under s. 66 of the Act 
and was “advisory” Tata iron and Steel Co. 
v. Chief Revenue Authority (3), the com- 
plaint that the orders of the Court were 
being ignored does not appear to their Lord- 


ships Mo be a correct statement of the 
assessee’s grievance. But in any case 
cl. (g) in s. 45 of the Specific Relief 


Act deces not mean that orders can be made 
to. enforce the satisfaction of a claim upon 
the Crown provided that the Court acts wilh 
some additional motive or has some further 
intention. The words of the clause have 
“been taken verbatim from a well-known 
judgment on mandamus, the judgment of 
Coleridge, J.in Baron De Bode’s case (4). 
“But, against the servants of the Crown, as 
such, and merely to enforce the satisfaction 
of claims upon the Crown, it is an estab- 
lished rule that ¢ mandamus will - not lie. 
I call this an established rule. I believe 
it has never been broken in upon.” The 
doctrine is well illustrated by that decision 
and by the cases therein mentioned, but is 
even more fully expounded in Regina v. 
Lords Commissioner of Treasury (5). The 
principle is that the Court cannot claim 
even in appearance to command the Crown, 
and where an obligation is cast upen the 
principal the Court cannot enforce it against 
the rervant merely as such. Before 
mandamus can issue to a public servant it 
must, therefore, be shown that a duty to- 
wards the applicant has been imposed upon 
the public servant by statute so that he 
can be charged thereon, and independently 
of any duty which es servant he may owe 
tothe Crown his principal. Whether the 
Commissioner of Income-tax, either gener- 
(3) 50 I A 212; 74 Ind. Cas. 469; A IR 1923 PC 
148; 214 L J 675; 25 Bom. LR 908; (1923) M W 
N 603; 45 M L J 295; 18 L W 372;9O& ALR 
783; 33 M L T 301; 47 B 724; 29 C WN 307; 39 
CLJ (PO. 
2 (1838) 6 Dowl. 776. f 
5) (1872) LR7Q B 387;41 LJ QB 178;2 LT 
-64; 36 J P 661; 20 W R 336; 12 Cox C O 277. 
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ally or under s. 66, sub-s. 5 of the Income 
Tax Act, is in thig position as regards the 
refund or tax paid under an invalid assess- 
mentis the question raised by cl. (g) of 
s. 45 of the Specific Relief Act. This thejr 
Lordships do not find it necessary in the 
present case to decide; nor do they discuss 
the question whether in view of what Lord 
Phillimore said in Alcock Ashdown -and Co, 
Ltd. v. Chief Revenue Authority (6), the 
assessees were in any difficulty by reason 
of s. 108 (2) of the Government of India 
Act, or had any other specific and adequate 
legal remedy (cf. cl. (d) of s. 45 of the 
Specific Relief Act, s. 67 of the Income Tax 
Act, s. 32 of the Government of India Act). 
Before the assessees had brought their 
application on August 23, 1931, there’ was 
in existence the orderunder s. 49 (A) based 
upon the fresh assessment of February, 20. 
To get rid of that order it was necessary 
that proceedings should be taken under 
s. 27, and ib was not open to the assessees 
to apply to the Court direct for an order 
setting aside that assessment or the set 
off made thereunder. The assessee's appli- 
cation had contained cls. (b) and (e) where- 
by an order was asked directing the Assist- 
ant Commissioner to dispose of the appeal 
andthe Income-tax Officer to dispose of 
the application under s. 27. No order was 
made by the learned Judges of the High 
Court in respect of cl. (e) of the application 
and their Lordships do not consider that 
it was open to the learned Judges of the 
High Court to direct a refund to be made, 
or the necessary steps to be taken in that 
regard, so long as_ the fresh assessment 
stood. Their Lordships are, therefore, of 
opinion that the order of the High Court 
dated September 19, 1934, should be get 
aside and that the parties ‘should pay their 
own costs of that application. They will 
humbly advise His Majesty to that effect 
and that subject thereto this consolidated 
appeal should be dismissed. 

The Commissioner of Income-tax Bombay 
Presidency and Aden must pay to the 
Bombay Trust Corporation, Limited, two- 
thirds of their costs, in the consolidated 
appeal. f 

N. Appeal dismissed. 

Solicitor for the Appellants:—Solicitor 
India Office. Ý 

Solicitors for the Respondents:—Messrs 
Linklaters and Paines. | 

(6) 50 TA 227; 75 Ind. Cas. 332; AIR 1923 PG 


138; 21 ALJ 689; 25 Bom. L R 990; (1923) M W Ñ 
557; 33 M L T 267; 45 M L J592; 47 B 749-18 L 
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_ PRIVY COUNCIL 
Appeal from the Madras High Court 
July 27, 1936 
Lozp 'THANKERTON, SIR SAADI LAL AND 
l SIR Georce RANKIN 
PURNANANTHACHI— APPELLANT 
versus F 
T. S. GOPALASWAMI ODAYAR 


AND OTAERS RESPONDENTS ; 

Hindu Law—Partition—Severance of status, when 
effected—Deed—Construction—Cardinal rules of 
interpretation—Clause sal lowing p artitton—Subsequent 
clause postponing partition to future time—E ffect— 
Held, there was no separation of interest in praz- 

i. 
hen the members of an undivided family agree 
among themselves with regard to particular proper- 
ty, that it shall thenzeforth ba ths sabjəct of owner- 
ship, in certain defined shares, then ths character of 
undivided property and joint enjoyment is taken 
away from the subject-matter so agreed to be dealt 
with; and in the estate each mamber has thencsforth 
a definite and certain share which hə may claim the 
right to receive and to enjoy in soveralty, although 
he property itself has not ben actually severed ani 
divided. Appovier v. Rama Subba Aran (l), fol- 
wed. 

The first clause ofa deed gavə one-fifth of the prop- 
erty to B ani stated that the remaining four-fifths 
cf the estate will be divided in fiv2 equal shares, 
each of which will be given to each of the five 
groups of the other, members nam2d therein. It 
was also stated in another clausa, that the remaining 
members should, during the lifetime of M, the senior 
member of the family who surrendered his own share 
in the estate, live as member ofon2 family and after 
his death partition should be effzctel according to 


the shares mentioned incl. 1. Claus: 8 stated, 
“go long as thé sharers other than B of 
us remain joint without effecting a division 


according to the shares mentioned in para. 1 hereof, 
the family shall be treated as an ordinary undivided 
Hindu family subject to the law of survivorship” : 
Held, on a construction of the deed, that the opara- 
tion of cl. 1 was postponed until after the death of 
M anda covenant of this character did not effact 
an imm2diate severance of status but postponad it 
to a future date and until that tims, there would be 
no separation of interests anl the m2mbers would 
hold the estate as joint tenants. Conssquenily, thers 
was no separation of interests in praesenti; thera 
was only a contract asto what was tobe dons in 
future, and such a contract was not invalid, though 
jt might be renlered inzttsctive by change of c!reum- 
s. 
eid. also that a contract of this description, which 
is to operate in futurs, was rare and could not control 
the provision which defined shtr:s and thersby brought 
about a severance of stavus, unless it was expris32d in 
clear and unambiguous terms. f 
Ths cardinal rule of interprətation for dssds as 
well as for other instruments is to gather the inten- 
tion from tha words of ths document, and for that 
purpos3 the language of the entire deed shoull be 
taken into consideration. The interpretation to ba 
adopted should be one which gives  effact, if possi- 
. ble, to all the parts, and does nob rejact any of them. 
Mr. M. H. Rashid, for the Appellant. 
Sir Thomas Strangman, and Mr. J. M. 
Parikh, for the Respondents. 


Sir Shadi Lal. —On November 25, 
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1895, the male descendants of one Sepperu- _ 
mal executed adeed, by which Ralasubrah- 
manya, a grandson of Sepperumal, sepa- 
rated from the other members of the joint 
family on receiving one-fifth share of the 
family estate. In lieu of that share, the 
immovable properties specified in list B 
mentioned in the third clause of the deed 
were allotted to him. There was admitted- 
ly a complete partition between him on 
the one side and the remaining members 
of the family on the other side, both in title 
to, anlin physic.) possession of, the prop- 
erty. What was the status of the other _ 
members inter se? Did they constitute a 
Co-parcenary, or were they divided in estate? 
Now, c].3 of the deed provided that they 
were to get the immovable properties speci- 
fied in list A and the outstandings detail: 
ed in List ©. But these properties wepe not 
partitioned amongst them. ‘ 

The rule is, however, well established 
that “when the members of an undivided 
family agree among themselves with regard 
to particular property, that it shall thence- 
forth be the subject of ownership, in cer- 
tain defined shares, then the character of 
undivided property and joint enjoyment 
is taken away from the subject-matter so 
agreed to ba dealt with ; and in the estate 
each member has thenceforth a definite 
and certain share which he may claim the 
right to receive and to enjoy in severalty, 
althougn the proparty itself has not been 
actually severed and divided,” Appovier v. 
Rama Subba Aiyan (1). 

The question is whether the share of 
each member was deiined, though the prop- 
erty itself was not partitioned by metes 
and bounds. The determination of this ques- 
tion depends upon the interpretation to 
be placed o1the terms of the document. 
Now the first clause of the deed not only 
gives a one-iifth share to Balasubrahmanya, 
but also states that the rem ining four-fifths 
of the estate willbe divided in five equal 
shares, each of which will be given to each 
of the five groups of the other members 
named therein. There can be no doubt 
that if it was intended thyb this clause 
should take effect immediately, there would 
be a division of thair interests in the 
estate, and they cannot b3 held to be 
co-parceners subject to the rule of survi- 
yorship. Tne de.inition of their shares 
would effect a severance of the joint status, 
and convert the joint tenancy into a tenancy 
in common. i 

(1) 1L MI A75 at p.79; 2 Sar, 218; SW RPO; 
1 Suther 657 (P 0). : 
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The deed, however, shows that Muthu, 
who was the senior member of the family, 
was anxious ihat there should be no dis- 
ruption of the joint-family, and that the 
members other than Balasubrahmanya 
should remain undivided during his lifetime. 
Muthu had no male issue, and, as stated 
in cl. 6, he surrendered his own share in 
the estate. It was in compliance with his 
wishes that the clause states that the re- 
maining members “shall, during the life- 
time of said Muthu, live as members of one 
family,” and that after his death partition 
shall be effected according to the shares 
mentioned in cl. 1. 

That there should be no immediate sepa- 
ration is emphasised by cl. 8, which is in 
these terms :— 

“So long as the sharers other than Balasubrah- 
manya Qdayar ofus remain joint without effecting 
a division according to the shares mentioned in 
para. | hereof, the family shall be treated as un 
ordinary undivided Hindu family subject to the 
law of survivorship.” 

This clause would undoubtedly he re- 
pugnant to cl.1, if the latter clause was 
intended at once to create a severance of 
the joint status. It is, therefore, necessary 
to-ascertain the intention of the parties. 


The cardinalrule of interpretation for deeds. 


as well as far other instruments is to gather 
the inlention from the words of the docu- 
ment,and for that purpose the language 
of the entire deed should be taken into con- 
sideration. The interpretation to be adopt- 
ed should be one which gives effect if 
possible, to all the parts, and does nct Te- 
ject any of them. 

Now, the appellant contends that all the 
members of the family became dividedin 
status, but this construction would involve 
the rejection of the provision contained 
in cl. 8, that the parties other than the oui- 
going member shall be treated as an 
ordinary undivided Hindu family subject 
fo the rule of survivorship. It appears 
that this was the provision to which they 
altached impcrtance. 


The two clauses can ke reconciled, if 
cl. 8 takes effect at once and continues 
in operation until the division of the es- 
tate after the death of Muthu as stated 
in cl. 6. When that division takes place, 
the parties would get the shares specified 
in the first clause. In other words, the 
operaticn of-cl. 1 was postponed until after 
the death of Muthu. A covenant of this 
character does not effect an immediate 
severance of status, but postpones it to a 
futuretime. Untilthat time comes, there 
is no separatien of interests, and the mem- 
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bers hold the estate as joint tenants. Itis 
possible that during the interval some mem- 
bers may die without leaving any male 
issue, and in that case the stipulation as 
to the shares would not take effect, and 
the estate would bedivided among a smaller 
number of co-parceners, each of whom would- 
geta largeramount than the stipulated 
share. 

- The result is thatchere is no separation 
of interests in praesenti ; there is only a. 
contract as to what is to be done in future, 
and such a contract is not invalid, though’ 
it may be rendered ineffective by change 
of circumstances. 

A contract of this description, which is 
to operate in future, is 1are and cannot 
control the provision which defines shares 
and thereby brings about a severance of 
status, unless it is expressed in clear and 
unambiguous terms. This testis satisfied 
in the present case. 

Upon a consideration of all the terms of 
the document, their Lordships do not think 
that there is any adequate ground for dis- 
senting from the conclusion reached by the 
learned Judges of the High Court. They 
will, therefore, humbly advise His Majesty 
that this appeal should be dismissed with 
costs. The Oificial Receiver, West Tanjore, 
respondent No.9, is not entitled to the 
costs of the appeal, as obviously no relief 
was claimed against him by the appel- 
lant. 

N. Appeal dismissed. 

Solicitors for the Appellant :~—Messrs, 
Nehra & Co. 

Solicitors for the Respondents :— Messrs. 
T. IL. Wilson & Co. and G. K. Kannepalli. 
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Appeal from the Madras High Court 
July 27, 1936 
Lorp THANKERTON, SIR SHADI Lar and 
SIR Grorcge RANKIN 
RAJA KANDUKURI VENKATA 
HANUMANTHA BHUSHANA RAO 
GARU-—APPELLANT 
VETSUS 
GADE SUBBAYYA AND AnoTHER— 
: RESPONDENTS 
Hindu Law—Widow—Alienation—Benefit to estate 
—Mortgage to pay decretal debt of husband—Inabili- 
ty to pay—Income barely sufficient for maintenance 
—Second mortgage in lieu of first mortgage~ 
—Third mortgage after making some payments—- 
Mortgage, if binding on estate—Interest—Compound 
interesi—When can be regarded as penal. ; 
The power of a Hindu widow to alienate the es- 
tate inherited by her for purposes other than 
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teligious or charitable, is analagous to that of a 
manager ofan infant's estate. She can alienate it, 
not only for legal necessity, but? also for the bensfit 
of the estate. Hunoomanpersaud Panday v. Babooze 
Munraj Koonweree (1), followed. 3 

Where, therefore, a Hindu widow executsd a 
mortgage inorder to discharge her duty of paying 
a decretal amount representing the debt due from her 
husband, and despite efforts to meet her liability 
under the mortgage, she did nct succeed, and her 
income being barely sufficient for her maintenance, 
she could not pay out of it and she could have dis- 
charged the debt by selling her estate but -that 
would have deprived her of her maintenance : 

Held, that she had no alternative but to execute, 
in lieu of the first mortgage, another mortgage later 
on and after making some paymentsa third mort- 
gage and that both these mortgages must be regard- 
ed as the necessary consequence of the first morl- 
gage which could not ba challenged. She must be 
held to have acted in a reasonable manner, and by 
mortenging the property she prevented the creditor 
from selling it for the satisfaction of his claim and 
the mortgage held to be binding onthe estate. 

Compound interest is in itself perfectly legal, but 
‘compound interest at a rate exceeding the rate of 
interest on the principal moneys, being in excess of 
-and outside the ordinary and usual stipulation, may 
well be regarded as in the nature of a penalty. 
Sundar Koer v. Sham Krishen (2), applied, 


Messrs. A.M. Dunne, K. C., and P. V. 
Subba Row, for the Appellant. 

Mr. L. De Gruyther, K.C., and Dr. H. R, 
A. Majid, Tor the Respondents. 
Sir Shadi Lal.—These 
appeals arise out of a suit brought to re- 
cover moneyon a mortgage bya sale of 
the mortgaged property. The mortgage 
deed was executed on July 13, 1911, 
in favour of one Nagabhushanam, the pre- 
decessar-in-interest of the plaintiff, by a 
Hindu widow Seshamma, who had inherit- 
ed her husbaud’s property for a widow's 

estate. 

The trial Judge dismissed the suit, but 
on appeal the High Court at Madras has 
decreed the claim, but has disallowed 
compound intereston the ground that the 
stipulation fur the payment of compound 
interest at an enhanced rate was in the 
nature ofa penalty. 

Both the purcies have appealed to His 
“Majesty in C:uncil, and after considering 
the arguments advanced on their behalf, 
their Lordships are of opinion that there is 
no substance in either of the appeals. 

The relevant facls may be shortly stated. 
The indebtedness of the widow Seshamma 
commencedinu January, 1883, when she 
entered into acompromise with the mort- 
gagee in order tosettle his claim against 
her husband. She promised to pay 
Rs: 5,000 in five years with interest thereon 
at the rate of 10 annas percent. per men- 


sem, and hypothecated a village as security _ 
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for the principal sum and interest. In the 
event of ner failure to pay the debt within 
the preseribed pariod, the creditor was en- 
titled to take possession of the village and 
realise its produce, for” which hə was to 
credit her with a lump sam of Rs. 500 every 
year. It was agreed that after obtaining 
possession hə should retain it until the 
whole of the debt was discharged. The 
térms of this compromise were embodied in 
a decree, waich was made against the 
widow. 

On behalf .of the appellant Bhushana 
Rao, who is the’ son adopted to her husband 
by the lady, it is conceded that this decree 
cannot be impeached and must be held to 
be binding on the estate. 

In 1838, when the period of five years had 
expired, the debt remained unpaid; ard 
the widow had eitLer to deliver pos¥ession 
of the village or to enter into a fresh con- 
tract. She did not surrender the village, 
as the rents:and proits thereof were practi- 
cally the only income available for her 
maintenance. It appears that the estate, 
inherited by her from her husband consist- 
ed of that village and a part of another 
property, for which she was receiving from 
her brother-in-law about Rs. 200 per annum 
as her share of the income. 

In these circumstances she retained.pos- 
session{of the village, but satisfied the 
decree by granting the creditor, on 
March 28, 1888, a simple mortgage of the 
village for Rs. 5,090, which she promised to 
pay in five years by instalments with inter- 
est at llannas per cent. per mensem, to 
be enhanced to one rupee and four annas 
per cent. per mensem cn arrears of instal- 
ments. It isto be observed that under the 
compromise decree the creditor was, as 
found by the High Court, entitled, in the 
event of default, to take possession of the- 
village and to appropriate its income to. 
the principal debt and interest thereon 
until about 1907, but this mortgage could 
be redeemed within a shorter period and 
was without the liability to . deliver posses- 
sion of the property. f 

The mortgagor, however, was unable to 
pay more than Rs. 2,090; and on March 
13, 1903, she executed another mortgage 
deed for the payment of the -debt 
which amounted to Rs. 11,000. Tnereafter 
she paid a large sum of money by selling 
certain properties, but could not discharge 
the whole of the debt due to the mortgagee’ 
and had to grant him the mortgage on 
which the suit was founded. The amount 
secured was Rs, 20,000, which was to be paid.. 
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in 20 annual instalments with interest at 12 
annas per cent. per mensem. In the event 
of default, compound interest was to be 
paid at the rate of one rupee per cent. per 
mensem ‘with annual rests. 

This in brief is the history of the transac- 
tions entered into by the widow, and the 
question is whether the mortgage sought 10 
be enforced binds the reversioner. The 
power of a Hindu: widow w alienate the 
estate inherited by her for purposes other 
than religious or chartitable is analogous 
to that of a Manager of an infant's estate, 
as described in the case of Hunoomanper- 
saud Panday v. Babooee Munraj Koon- 
weree (|). She can alienate it, not 
only for legal necessity, but also tor the 
benefit ofthe estate. Now, it is conceded 
that it was the duty of the widow to pay the 
decretal amount which represented the 
debt due from her husband. And the 
mortgage, which she effecled in 1888 in 


’ order to satisfy that decree, was, as already 


explained, an act advantageous to the 


`- estate. 


“received from her 


It appears that she made an effort to 
meet her liability under that mortgage, and, 
if she did not succeed, she was not, in 
any way to blame. Her income was barely 
sufficient for her maintenance, and it 
cannot be seriously argued that she was 
bound to pay the debt out of that income. 
She could, no doubt, have discharged the 
debt by making a sale of the village, but 
that would have deprived her of her main- 
tenance, Thesum of Rs. 200, which she 
brother-in-law, 
wholly insufficient for maintaining a 
lady of her position. She had, therefore, 


“no alternative but to execute, in lieu of the 


‘a third mortgage in 1911. 


mortgage of 1888, another mortgage in 
1903, and, after making some payments, 
Both these 


` mortgages must, in the circumstances, be 


regarded as the necessary consequence of 
the first mortgage, which, as stated, cannot 
be challenged. It is true thatin the last 


_mortgage deed she agreed to pay a higher 


rate of interest than that stipulated in the 


_earlier deeds, but the increase in the rate 


cannot be held to be unreasonable except 
the stipulation as to compound interest. 
Having regard to the difficult position in 
which the widow was placed, their Lord- 
ships think that she acted ina reasonable 
manner, and that by mortgaging the prop- 


‘erty she prevented the creditor from selling 


i 


it for the satisfaction of his claim. 


(1) 6 M IA 398; 18 W R 8læ; Sov. 253 n; 2 
Sather 29; 1 Sar. 552 (PO). 
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The mortgage must, therefore, be held 
to be binding on the estate. Nor is the plain- 
tiff entitled to recover a larger sum than that 
allowed by the High Court. 

There are two points which have been 
urged on his behalf. As regards the sti- 
pulation for the paymant of compound 
interest, in the event of default, at arate 
higher than that of the simple interest, 
the High Court was justified in holding it 
to be a penal provision. As observed in 
Sunder Koer v. Sham Krishen (2), “com- 
pound interest isin itself perfectly legal, 


but compound interest at a rate 
exceeding the rate of interest on 
the principal moneys, being in .excess 


of and outside the ordinary and usual sti- 
pulation, may well be regarded as in the 
nature of a penalty.” 

The plaintiff has, therefore, been rightly 
allowed compound interest at the same rate 
as simple interest. 

On the second point, namely, the appro- 
priation of payments to first interest and the 
balance, if any, to principal, it is suffi- 
cient to say that their Lordships’ attention 
has not been invited to any account which 
would show that the appropriation has been 
wrongly made. [f the relevant account has 
not been printed asa part of the record, 
the plaintiff himself must be held responsi- 
ble for that omission. 

The result is that both the appeals should 
be dismissed, and their Lordships will 
humbly advise His Majesty accordingly. 
The defendant-appellant must pay two- 
thirds of the costs incurred by the plaintiff 
in the appeals. 


N 


. Appeals dismissed. 
Solicitors for the 


Appellant : — Messrs. 


Hy. S. L, Polak & Co. 


Solicitors for the Respondents :—Mr. 
G. K. Kannepalli. 


(2) 34 IA 9; 34 C 150; 4A LJ 10; 5 CLJ 
106; 9 Bom, L R304; 11 O W N 249;17M LJ 43s 
2MLT 75(P OC). 
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. LAHORE HIGH COURT 
Miscellaneous Second Civil Apeal No. 1759 
7.7% of 1935 


` February 3, 1936 
BHIDE, J. 
GURDIT SINGH—DECREE-HOLDER 
--APPELLANT 
VETSUS 
SHER KHAN—JUDGMENT-DEBTOR— 
RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 60— 
Executing Court, if can lease land of judgment- 
debtor, where the land left with judgment-debtor is 
insufficient for his maintenance—Practice—Second 
appeal—Pure question of law—No evidence required 
—I1f can be raised in second appeal. 
There is BO provision in the Civil 
Code, or in any other enactment entitling an execut- 
ing Court to refuse to lease the land on the ground 
that the land left with the judgment-debtor was not 
sufficient for his maintenance. 
Where the question 1s purely one of law, not re- 
- quiring any additional evidence for its decision, there 
is no legal objection to its being raised in second 
appeal. Naranjan Dasv Fazat Hassan (D), relied 


on. 

Misc. 8. C. A. from an order of the Dis- 
trict Judge, Mianwali, dated August 15, 
1935. ; 

- Mr. V. N. Sethi, for the Appellant. 

Mr. Nand Lal, tor the Respondent. 

Judgment.—This is an appeal arising 
out of execution proceedings. ‘he judg- 
ment-debtor Gurdit Singh is a member of 
-an agricultural tribe and the decree- 


holder applied for lease of his land for - 


twenty years in satisfaction of his decreə. 
. The judgment-debtor owned 325 kanals of 


. land, bat it appears from the report of the ` 


‘Collector that it is of a poor quality and 
. yields an income of Rs. 24-12-0 per annum. 
The judgment-debtor contended that this 
was insufficient for the maintenance of 
himself and his family. The executing 
‘Court, however, found that the judgment- 
debtor was cultivating land belonging to 
‘other persons also and was thus not solely 
dependent on the income of his own land. 
The Court therefore allowed a lease of 
900 kanals out of the judgment-debtor's 
land inlieu of Rs. 310 for a period of 
20 years. From this decision an appeal was 
preferred to the learned District Judge 
who held that the executing Court was 
not right in taking into consideration the 
fact that the judginent-debtor was also 
cultivating land belonging to other persons 
and that as the income of the land owned 
by the judgment-debtor was insufficient 
for the maintenance of himself and his 
family, the Court should not have allowed 
any lease. The appeal was accordingly 
accepted and the order of the executing 
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Court was set aside. -From this decision 
the decree-holder has appealed and the 


“main point of law raised in appeal is that 


there is no provision in the Civil Procedure 
Code orin any other enactment . entitling 
an executing Court to refuse execution on 
the ground that the land of the judgment- 
debtor was not sufficient for his mainten- 
ance. In support of his contention the 
learned Counsel relied on Naranjan Das 
y. Fazal Hassan (1). 

The learned Counsel for the respondent 
contended that the above objection was not 
raised in the Courts below and should not 
therefore be allowed to be raised in second 
appeal. But the quéstion is purely one of 
law, not requiring any additional evidence 
for iis decision and inthe circumstances, 
I can see no legal objection tojjs Being 
raised now. The point relates to the juris- 
diction of the executing Court and goes to 
the root of the ` case. There is ample 
authority for the proposition that such a... 
question can be allowed to be raised in 
second appeal (cf. authorities cited at 
p. 339, Mulla’s Civil Procedure Code, 
ldn. 10). “The point was distinctly raised 
in the grounds of appeal and the Counsel 
for the respondent cannot be said to have 
been taken by surprise. On merits the 
learned Counsel for the respondent was 
unable to cite any provision of law or any 
authorify in point in support of the view 
taken by the learned District Judge. 
Admittedly there is no distinct provision 
of law empowering the executing Court to 
refuse execution of a decree on the ground 
that the land left with the judgment- 
debtor is not sufficient for his mainten- 
ance. Section 60, Civil Procedure Code, 
exempts various properties from attachment 
and sale, but itis significant that there is 
no provision in that section exempting land 
required for the maintenance of the judg- 
ment-debtor and his family. The learned 
Counsel for the respondent merely referred 
to s. 72, Civil Procedure Code, and the 
rules framed by the Financial Commis- 
sioners in connection with the inter- 
vention of the Collector under that 
section. Section 72 is, however, strict- 
ly speaking, inapplicable as it comes 
into operation only when the land is 
ordered to be sold and the Collector wishes 
to intervene. In the present instance, the 
land cannot be sold at all as such a sale 
is forbidden bys.16, Punjab Alienation 
of Land Act. 

(1) AIR 1936 Lah, 30; 158 Ind, Cas, 842; 37 PLR 
629;8 R L 316, $ ES 
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= itis tobe observed further that even 
“when s. 72, is applicable, the Collector can 
only intervene if the satisfaction of the 
decree may be made within a reasonable 
` ‘period by thetemporary alienation of the 
land. In the present instance, the decree 
was for Rs. 730 carrying interest atannas 4 
per cent. per mensem, while the land avail- 
able for lease yields an income of about 
Rs. 25 only. According to the provisions 
of the Alienation of Land Act, the land 
can be leased for 20 years only and this 
will not be sufficient to satisfy the decree. 
“In the circumstances it seems to me that 
the Collector could not have intervened 
under s. 72, Civil Procedure Code, evenif 
that section were applicable. It seems 
prima facie hardthat a man should be 
liable % be deprived of the whole of his 
land in order to satisfy his debis. But the 
judgment-debtor may himself be perhaps 
responsible for the situation in which he 
finds himself. But apart from this, the 
‘law asit standsdoes not seem to autho- 
rise an executing Court to refuse execution 
‘on the ground that the judgment-debtor 
will not have any land left for his mainten- 
ance. Section 60, Civil Procedure Code, 
only exemptsimplements of husbandry, 
tools of artizans, ete., from attachment and 
sale and the intention of the law appears to 
be that an agriculturist cr an artizan 
should earn his living by labour with 
the help of such implements and tools. 
Whena man is reduced to such straits 
“that he cannot pay the debts in full, the 
proper course for him would appear to be 
to resort to the Insolvency Court. 

I agree with the view taken by a learn- 
ed Judge of this Courtin Naranjan Das 
v. Fazal Hassan (1), and hold that the 
executing Court had no jurisdiction to 
refuse to lease the land on the ground 
that theland left with the judgment- 
debtor was not sufficient for his main- 
tenance. I accept the appeal and setting 
aside the orders of the Courts below, re- 


mand the case to the executing Court 
for fur:her proceedings in the light of 
the above remarks, In view of 


all the circumstances, 1 make no order as 
to costs. 


D. Appeal accepted. 
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MADRAS HIGH COURT. 
Civil Revision No. 350 of 1934 
February 4, 1936 
PANDRANG Row, J. 
MANIKKA MOOPPANAR AND OTJERg—- 
PETITIONERS i 
VETSUS 
PERJA MUNIYANDI PANDITHAN— 
OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), s. 115— 
Finding of fact—If can be questioned in revision— 
Contract Act (IX of 1872), s.23—Person entrusted 
with sale of land and occupying fiduciary position— 
Contract with prospective purchaser to sell him for 
less price, than prices offered in consideration of 
some commission—Sutt for commission, whether lies. 

Where the question is regarding the factum of the 
agreement, the matter is one of fact and the findings 
of the Courts below cannot be questioned in revision. 

The plaintiff was looking after a weman's affairs. 
and her husband’s affairs before also for scm: time, 
He was thus occupying a fiduciary position and was 
actually employed or entrusted, with the task of 
selling the lands, of course to ths best possible ad- 
vantage of the woman. While engaged in that 
capacity, he entered into an agreement with a pros- 
pective purchaser, whereby he was to look to the 
interests ofthe purchaser at the cost of the sellər 
and for this breach of trust or confidence he was 
to get a commission of 5 per cent. oa the sale price, 
The object of the agreement, and in fact, the con- 
sideration, so far asthe other side was concerned, 


“was that the plaintiff was to see that the sale waus 


settled in favour of the purchaser even for a less 

price, though better prices were offered by others - 
Held, that ths contract was unenforceable and its 

consideration and object were unlawful, 


O. R. from the decree of the Sub-Judge, 
Madura, in A. 8. No. 91 of 1933. 

Mr. P.N. Appuswami Iyer, for the Peti- 
tioners. 


Mr. K. S. Champakesa Iyengar, for the 
Opposite Party. i 


Order.—This is a petition to revise the 
decree of the Subordinate Judge of 
Ramnad at Madura, dated November 20, 
1933, affirming on appeal the decree of the 
District Munsif of Srivilliputtur, dated April 
12, 1933, in O. S. No. 592 of 1931, a suit to 
recover Rs. 325 from the defendants 
as commission due to him for having 
negotiated the sale of some lands by one 
Alamelu. Ammalin favour of the defendants, 

According to the plaint, the plaintiff 
was looking after the family affairs of the 
deceased husband of Alamelu Ammal 
for a long tims and the defendants came 
to him and it was agreed between him 
and the defendants that certain lands 
which were going to be sold by Alamelu 
Ammal to satisfy her creditors should not 
be sold to- strangers but should be sold 


.to the defendants cheaply according to the 
then market price, and thet for such trouble 
as the plaintiff took in the matter, the 
defendants should pay him a commission 
of 5 per cent. on the sale price, that in ac- 
cordance with that agreement, the plaintiff 
took much trouble in completing the sale 
and that the defendants have not paid 
the commission in spite of demand. The 
defendants put forward two defences, 
namely, that there was no such agreement 
as mentioned in the plaint, and that if 
there was such an agreement, it was not 
enforceable because it was illegal and 
opposed to public policy. Both these de- 
fences have been dismissed by the Courts 
below and the plaintiff has obtained a 
decree as sued for. As regards the factum 
of the agreement the matter is one of fact 
and the tindings of the Courls below 
cannot be questioned in revision. The 
only point, therefore, that remains to be 
decided in this petition is whether the 
agreement that has been alleged in the 
plaint and spoken to by the plaintiff in 
has evidence during the trial is an un- 
-enforceable contract. In the triai Court, 
it appears to have been contended that 
the agreement.was unenforceable because of 
s. 23, Contract Act, and especially in view 
of illustration (j) to that: s 23, Con- 
tract Act, runs as follows : : 

“The consideration or object of an agreement is 
lawful, unless it is forbidden by law, or is of such 
a nature that, if permitted, it would defeat the 
provisions of any law, or is fraudulent, or involves 
or implies injury to the person or property of 
another, or the Court fregards it as immoral, or 
opposed to public policy.” . 

Illustration (7) is as follows : 

“A who is B's mukthar, promises to exercise his 
influence as such, with B in favour of C and 


promises to pay Rs. 1,000 to A. The agreement 
is void because it is immoral,” at f h 
For the purpose of deciding this point, 
it is not necessary to go beyond wnat is 
contained in the plaint and in the evi- 
dence of the plaintiff himself. ‘Ihe allega- 
tions in the plaint have already been 
given above in brief and it only remains 
to extract relevant portions from the 
plaintiff's evidence. The plaintiff in his 
evidence states as follows: 
“I settled the sale on behalf of Alamelu Ammal. 
I settled it for sale of Perumal Raja (a stranger).... 
The defendants came to know of the offer through 
` Mayandi Pandithan and Mayandi told me that ae- 
fendants called me. I went there to the defendants’ 
shop....'All the defendants agreed to pay me commis- 
sion... Why did they agree ? Because I agreed to 
settle the same for them. I told this to my master 
Alamelu Ammal. I told her this that I had settled 
the sale for Rs. 6,500. I did not tell her about 
the commission.... I have settled the sales of 


g- 
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Alamelu Ammal’s father-in-law on many occasions. . 
fo I was called by Alamelu Ammal.” Reeves: 

So far his evidence in examination-in-- 
chief. In cross-examination, the plaintiff 
stated as follows : 

“I used to attend to Raghunathachariar's (plaintiff's 
husband’s) errands while he was alive. I might 
have gone to the lands oncs or twice at the request 
of Alamelu Ammal.... Alamelu Ammal told me to 
settle the sale because there are creditors.... 
Defendants compelled me to get the lands for them. 
I told defendants that I know Alamelu Ammal well.” 

“Q Did you say that Alamelu Ammal would 
listen to your words?” 5 

“A. Ltold defendants that Alamelu Ammal would 
listen to my words. They promised to pay me 
commission if I settle the sale profitably and I 
promised to do so.” ` 

“Q. What do you mean by “sahayamai?” 

“A, I mean that, if others offered a better price. 
I should settle the sale for defendants for less 
price ignoring the better offer.” = 

the 


From these statements, made jn 

evidence of the plaintiff himself, it is 
clear to my mind that the consideration 
or object of the agreement between him 
and the defendants was fraudulent and 
was also immoral. The plaintiff was act- 
ing as an agent of Alamelu Ammal for 
the purpose of selling her lands. The plain- 
tit nimself admits that he was asked by 
Alamelu Ammal to do this and he was 
looking after her affairs and her husband’s 
affairs also for some time. He was thus 
occupying a tiduciary position and was 
actually employed or entrusted, with the 
task of selling the lands, of course to the 
best possible advantage of Alamelu Ammal. 
Waile engaged in that capacity, he entered 
into an agreement with a prospective pur- 
chaser, wnereby he was to look to the 
interests of the purchaser at the costs of 
the seller and for this breach of trust or 
confidence he was to get a commission 
of 5 per cent. on the sale price. It is clear 
from his own admissions that the object of 
the agreement, and in fact, the considera- 
tion, so far as the other side was concerned, 
was that the plaintiff was to see that the 
sale was settled in favour of the defendants 
even fur a less price, though better prices 
were offered by others. A coniract like 
this is obviously unenforceable. There can 
be no doubt on this point. The decrees 
of the Courts below cannot be sustained 
because they are in effect decrees enforcing 
an unenforceable contract, and indeed a 
contract, the consideration or object of 
which is not lawful. The petition is, there- 
fore, allowed with costs and the decrees 
of the Courts below are set aside and the 
suit dismissed. 

A/D. 


Petition allowed, 
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CALCUTTA HIGH COURT 
Appeal from Original Decree No. 279 
of 1931 

May 17, 1935 - 

M. N. MUKHERJI AND S. K. GHOSE, JJ. 
GOBINDA RAMANUJ DAS MOHANTA 
AND ANOTAER-—DuFENDANTS—A PPELLANTS 

VeTsSUs 


Mohunt RAM CHARAN RAMANUJ DAS— | 


: PLAINTIFE—RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 92— 
Plaintiff alleging that he was appointed mahant and 
shebait of certain deities and as such entitled to prop- 
erties—Possession asked! for—No prayer for removal 
of defendant—S. 92, if applies—Hindu Law— 
Religious endowment—Math—Shebait— Right to sue, 
tf vests in him—Power of transfer of mahant— 
Custom—Succession to properties endowed to math 
—Estoppel—Mahant estopped from claiming office 
Sor ehimself—Whether can sue in name of idol 
through Aémself. 

The plaintiff came into Court alleging that he was 
the mahant of the Asthal rightly appointed to that 
office and that he, as shebazt of the three deities 
named in the cause title to the plaint, was entitled 
tothe properties and asking to be put into posses- 
fion of them as such mahant and shebait. No 
prayer forthe removal of the defendants or eny of 
them was made, and on the frame of the suit no such 
prayer was necessary : 

Held, that to such a suit s. 92 of the Civil Pro- 
cedure Oode had no application. Muhammad Abdul 
Majid Khan v. Ahmad Said Khan (3), referied to, 

The right of suit with regard to Hindu ieligions 
endowments vezts not inthe deities but in the shebait. 
It makes no difference whether the idol sues as 
lepresented by the  shebait or the shebatt.sucs as 
shebatt of ths idol; the substance of the claim is the 
thing tobe regarded. Jagadindra Nath Roy v. 
Hemanta Kumari Debi (5) and Radha Benode Mon- 
dal v. Gopal Jiu Thakur (6), followed. [p. 38, col. 
1. 
Jernere a mahant is eztopped from claiming the office 
for himself, he cannot get over that estoppel and 
have it assumed that he was muhant by having a 
suit instituted by the idols through himself as 
mahant. 

It isthe rule that properties endowed to a math 
or Asthal is held by the mahani as its owner, and 
the succession to them in such pryperty follows 
with the succession to the office; the nature of the 
ownership is an ownership in trust for the math or 
institution its2lf; and although large administrative 
powers are undoubtedly verted in the reigning 
mahant, this trust does exist and it must be Ies- 
pected. Ram Prakash Dus v. Anand Das (7), refer- 
red to. 

The supreme head of a math must ‘be celebale and 
a single person though there may in seme cases be a 
chief or presiding mahant and also other mahants of 
lesser grade, 


The mahant ofa math, unlcs: there is a custom 
to the contrary, cannot ordinarily tran fer the meat 
of managemen: vested in him even though such 
transfer 18 coupled withan obligation to manage in 
conformity with the truss annexe.ithe:eto. Prayad 
Das v, &riparam (18), fllwed. 


Transference of properties hell in trust for the 
math ox institution in this way, ths effect of which 
is to deprive someeneliciary intended bythe trust 
- and to benefit some other beneficiary which the trust 
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never contemplated ig clearly outside the powers of 
the mahant. j 

A. against the decree of the Subordinate 
Judge, First Court, Midnapore, dated July 
31, 1931. 

Messrs. Atul. Chandra Gupta, Ambika 
Prosanna Sen Gupta, Bankim Chandra Roy 
and Guruprosarna Sen Gupta, for the Appel- 
lants. 

Dr. Bijan Kumar Mukherjee, Ramprosad 
Mukhopadhya end Tarakeswar Nath M iira, 
for the Respondent. 

Judgment—Many of the facis which 
transpire in this case were before the 
Judicial Committee in a case Ram Charan 
Ramanuj Das v. Gobinda Ramanuj Das (1), 
and their Lordships’ appreciation of them is 
very useful fcr the decision of this case. 

In the town of Chandrakona in the Dis- 
trict of Midnapore, Iccated in the Nayagun j 
quarter of the town, there is a famous Math 
of the Ramenuj sect of Baishn:vas. The 
earliest that is known of this religious and 
charitable foundation is that in 1840 when 
one Lachman Ramanuj Das was the Mahant 
of this institution, having succeeded one 
Mahant Gopaldas in that office, and when 
one of the deities installed there was ihe 
idol Sree Sree Gopinath Jiu, one Nitai 
Singh made a gift by a document addressed 
to him as “To the highly respected Sreejut 
Lehman Ramanujdas Mahant Maharaj 
Gcswamiji.”. The document was dated 
Magh 16, 1217, and was registered on the 
24th of that month corresponding to Febru- 
ary 4, 1810. The deed purporied to deal 
with certain landed properties in Parganas 
Brehmanbhumi and Bagri which were 
described as the self-acquired properties 
of the donor and also certain other landed 
properties cf which it was said that the 
donor had obtained them from his father- 
in-law one Abadhut Singh, then deceased; 
all the said properties being detailed in a 
schedule appended to it. [b puported to 
make a gift of an 8annas share of the said 
properties : 

“for the worship cf Sree Sree Gopinath Jiu 
of Chandrakona and of SreeSree Sitaram Jiu wha 
was to be installed in a temple which had been 
erected near his house (which upon the evidence 
appears to have been situate at Shamchandpur, 
a place about 14 miles distant from Chadrikona) 
and for the feeding of the mendicants ard tha 

oor. 
5 And it was provided thus: 


“You shall, by holding possession of the aforesaid 
properties and declaring the same to belong to 


(1) 561 A104; 114 Ind. Cas. 571; AIR192) Pp O 
65; 33 C W N 316; 29 LW 428; 49 G LJ 321; 31 
Bom, LR 715; 1929) 4 L J 414; 56M LJ 636; (1929) 
MW N 427 (PO, r 
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Sres Sree Iswar Jiu Thakur and on payment of 
ents to the landlords of the rent paying pro- 
perties out of the same go on managing down 
to your disciple, disciple's disciple and so on in 
succession, the skeba and worship of Sree Sres 
Iswar Jiu Thakur and the feeding of Sadhus, chance 
guests anil visitors thereof” 

The deed shows that at that date he kept 
for the family the other 8 annas share of the 
properties but provided that the same would 
be dedicated to the sheba and worship of 
the said two deities after the termination of 
the lives of himself, a widowed mother-in- 
law of his, his two wives and his daughter 
one Shyama Sundari. 

The provision last mentioned was given 
effect to by Shyama Sundari, who apparently 
was the last of the family to die. She 
on Chaitra 3, 1277, (=March 15, 1870) 
executed a deed of gift addressed to “Sree- 
jut Lachman Ramanuj Das Mahant Maharaj 
Goswamiji,” and describing him as “succes- 
sor of the late Mahant Gopaldas, resident of 
Nayagunj Bara Asthal, Pargana Chandra- 
kona,” dedicating the other 8 annas share 
of the properties in terms similar to those 
contained in Nitai Singh’s deed of gift. 

On Bhadra 27, 1285, B. S. (=September 
11, 1878) Lachman Ramanuj Das made a 
will appointing Bharat Das, his disciple, to 
be his successor-in-cffice. Of this document 
the Judicial Committee has said:— - 

“The document is in the form ofa letter attested 
by various witnesses and addressed to the appointee, 
and the appointment is perverba de presenti; but 
the document is described as a will and was regis- 
tered as such, and the appointment was only to 
operate upon the date of the appointor. In this docu- 
ment Lachman describes himself as the Gadinashin 
Mahant of the well-known Akhara Bara Asthal where- 
in two known idols of Ragbunath Jiu and Gopinath 
Jiu and other idols have been installed from the 
time ci his predecessors and to which certain other 
Asthals described inthe schedule, and also in his 
possession, are said to be subordinate, of all of which 


he is owner and manager. Five Asthals or houses 
are mentioned inthe schedule.” 


In making the appointment Le declared, 
‘I appoint youas the manager end Gadi- 
nashin Mahant like me.” The five subordi- 
nale Asthals and the idols installed therein 
as given in the schedule, were ihe follow- 
ing:—(1) At Khirpore with Sree Sree Raghu- 
nath Jiu; (2) Naraharipur wih Sree Sree 
Banka Bihari Jiu; (3) At Shyamchandpur 
with Sree Sree Sitarem Jiu and Shyam 
Sundar Jiu (said to have been installed by 
Shama Sundari); (4) At Samat Sree Sree 
Madan Mohan Jiu; and (80) 4t Khajari 
with Sree Sree Raghunath Jiu. i 
On tke death of Lachman Das which tcok 
Plage On: a 30, 1285, B. S. (= Septem- 
er 14, arat Das succee 
- Gadinashin Mahant, ey ee 


Wee gy 
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On Falgun 12, 1314, B.S. (=February 24, 
1908), Bharat made a will. Of this will 
the Judicial Committee has said:— 

“The document is in the same form as that by 
which he himself was appointed, and must be deemed 
to be a will. In it he describes himself as the 
Gadinashin Chela of the Mahant Lachman, and re- 
cites his own appointment and makes Gobinda 
Ramanuj, Chief Chela and Malik and Gadinashin 
Mahant like himself. To this document a schedule is 
appended inthe same form as the schedule to the 
previous document containing the names and descrip- 
tions of the five Asthals.” i 

This Gobinda Ramanuj will, for the sake 
of brevity be called Chhoto Govinda, ihe 
name by which he used to go in order to 
distinguish him from another Govinda 
called Bara Gobinda, who was also a Chela 
of Bharet Das and to whom, it appears 
Bharat Das became considerably if not more 
attached later on. On August 2, 1918, 
Bharat Das executed two other will. The 
Judicial Committee has fixed their sequence, 
and the parties to the present suit do not 
claim to go tehind that finding. The first 
of these two wills was addressed to Chhoto 
Govinda. The purport of this will has been: 
given by the Judiciel Committee in these 
words:— 

“Tt recites that Ramanuj (meaning Chhoto Gobinda) 
is the object of his affection and his Chela, but 
states that the appointor hag also another disciple 
named Gobinda Das Rasuys (meaning Bara Gobinda), 
and that in the apprehension that in future there 
may not be good feeling between the two Chelas, 
after the appointor’s death he is making a will 
according to the terms which follow. The will then 
purports to name Ramanuj (meaning Ohhoto Gobinda) 
as Shebdit Paricharak Mahant with the income of 
all the properties dedicated for the shebas of one of 
the minor Asthals, and in addition with two bighas 
of land taken from one of the other Asthals, and 
gives to him the ornaments of the idols of the be- 
queathed Asthal and its other possessions to be 
enjoyed after the appointor’s death by Ramanuj (i. e. 
Chhoto Gobinda), his Chelas and par-Chelas in 
succession. The will then purports to speak of the 
Bara (or greater) Asthal as being the original Gadi 
ofthe former Mahant, and to require the appointee 
and his successors to pay one hundred rupees per 
year to this principal Gadi. The will does not in 
terms say who is to be the Mahant of the principal 
Math, bat it obviously contemplates the appointment 
of Rasuya (i.e. Bara Govinda), because it goes to 
provide that if either ofthe two die before appoint. 
ing a successor, the surviv ing Mahant would take his 
place and become Mahant of the whole.” 

For the purposes of the present case a few 
more words are necessary to be said in 
respect of this wil. Sitaram Jiu and 
Shyam Sundar Jiu end other idols located 
in Shamchandpur Asthal were putin charge 
of Chhoto Govinda, he being appointed 
Shebait Paricharak Mahant theres 
of. Two Asthals, one at Bhamat and 
ihe other at Jatra, which did not find any 
mention in Bharat’s will of 1908 or in 


Lachman's will of 1878 ôr anywhere else 
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previously and so must be taken to bare 
been established in Bharat’s time, together 
with the idols located therein were made 
appurtenant to Shyamchandpur Asthal. 
. And all the properties which were covered 

by the gifts of Nitai Singh and his daughter 
Shyama Sundari and some other property 
of one of the other subordinate Asthals were 
allotted to Shyamchandpur Asthal and all 
these properties and tke ornaments and 
other possessions of tke idols of the said 
Asthal were formed into a distinct estate. 
And it was thus provided: 

“On my death you snail bring into your possession 
and occupation the whole of the estate including 
movable and immovable properties obtained by you 
together with gold and silver ornaments of ‘the 
Thakur Jius, their atensils, cut glass Jhars (chan- 
deliers), lanterns, shawls, doshalas and the cash in 
hand, paddy, money advanced as loans in my own 
name or jn benami, income from paddy lent on 
interest, atid cattle, etc., and baris and houses, ete., 
of Shyamchandpur as they bave been in my owner- 
ship and possession and continue to possess and 
enjoy down to your Cheias in succession.” 

The second will was in form similar to 
that of the first. It was addressed to Bara 
Gobinda Das. Heis addressed therein as 
Govinda Das ‘Rashuiya’, a description of 
him which is also to be found in the other 
will of the same day. It may be mention- 
ed here thet Lachman in his will dated 
1878 hed described Bharat as his “Rashuiya's 
disciple” and Bharat in his turn in his 
earlier. will of 1998 bad deseribed Chhoto 
Gobinda also as his ‘Raskuiya’ disciple; and 
from this it is fairly clear that the practice 
amongst the Gadinashin Mahants of the 
Bara Asthal was to treat the ‘Rashuiya’ (that 
is to say the disciple, food cocked by whom 
is taken by the Mahant) as tle object of 
preference in the matter of appointment as 
his successor. Of this second will the 
Judicial Committee has observed thus: 


“Tt recites that the appointor has the two Chela’ 
and tnat he has executed a will to the effect that 
out of the properties which he owns and possesses 28 
Shebdait he has made over the two bighas of land and 
the properties appertaining to the particular mincr 
Asthal of Ramanuj (2. e. Chhoto Gobinda), and prc- 
ceeds to bequeath all the rest of the propeities of 
which he is possessed to Rashuiya (i. e. Bara Gobinda) 
appointing him Gadinashin Mahant like nimself, 
nominating him Malik of the Asthal and providing 
that he should continue in possession down to his 
Chelas and par-Chelas in succession. The will 
further provides that Rashuiya (i. e, Bara Gobinda) 
shall for the benefit of the Shebatts of the principal 
idols receive the sum of one hundred Rupees a year 
from the other Mahant, who is described, as he is 
described in the other will, as the Paricharalk 
Mahant of the particular idols appertaining to the 
minor Asthals, Tha will concludes with a similar 
cleuse to that in the other will providing that in 
case either Mahant dies without appointing a succes- 
gor, the other Mahant ghall succeed,” 
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In the sckedule appended to this will in 
which the subordiwate Asthals-were listed, 
Shyamchandpur Asthal or the idols installed 
therein found no mention. 

Bharat died on Bhadra 10, 1325, B. S. 
(August 27, 1918), and disputes then arose 
between ihe two nominees. An arrange- 
ment was, however, effected and embodied 
in two ekrarnamas both executed on Magh 
15, 1326, (January 2¥, 1919) “whereby the 
provisions of Bharat's two wills were recog- 
nised and each of the parties enlered into 
of their respective offices 
“as conferred by the wills.” Bara Gobinda 
died on February 18,1920, having by a 
will of that date, appointed Ram Charan 
Das Rasuiya, his successor. 

On March 25, 1920, Chhoto Gobinda 
instituted a suit T. S. No. 126 of 1920 
against Ram Charan and others for dec- 
laring himself Gadinashin Mahant at the 
Nayagunj Bara Asthal. He took his stand 
upon his right to be the successor of 
Bharat as the senior Chela ofthe latter 
and also upon the willof Bharat of 1903. 
He attacked Bharat’s wills of 1918 as hav- 
ing been brought about by fraud and 
undue influence and also an the ground. 
of want on the part of Bharat of a sound 
disposing mind. He assailed the two ap- 
pointments made by the wills of 1918 as 
ultra vires and illegal, and said that “the 
Math consisting of the various Asihals 
could not be divided.” And he impugned 
the title of Ram Charan Das on the ground 
that the alleged will of Bara Gobinda 
dated February 18, 1920, was not genuine. 
As regards the ekrarnamas he pleaded that 
they could not affect his tille to the office. 

Ram Charan Das filed a written state- 
mentin the suit repudiating the will of 
Bharat of 1908, and the rigal of Chhoto 
Gobinda as Bharat's seniorChela, and tak- 
ing hisstand upon the two wills of Bharat of 
1918 and also pleading that the ekrar- 
namas created an estoppel as against 
Chhoto Gobinda. He relied for his own 
title upon Bara Gobinda’s willof Febru- 
ary 19,1920. And as regards the disposi- 
tion made by the wills of 1913 he aver- 


red ; 

“The said two Asthals are not merely two names 
of the sams Math. The Nayagunj Asthal is ths 
superior Asthal and the Syamchandpur Asthal is 
the Asthal subordinate to the Nayagunj Asthal: 
and for this reason, by the Niyug Patra of sraban 17, 
1325, B.S, the late Mahant Bharat Ram muj Das 


“nominated the late Bara Gobinda Ramanuj Lasas 


the Mahant of the Nayagunj Bara Asthal. And the 
ie Bharat Ramanuj Das Mahant who held the office 
of the Mahant for along time fully realised that it 
was difficult for one man tocarry on satisfactorily 
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the Deb Sheba of the two Asthals and as a result 
of his experience, though he nominated the late 
Bara Gobinda Das Mahant to be the Gadinashin 
Mahant of the Bara Asthal, i.e. of the Nayagunj 
Asthal, yet he, fur the convenience of Deba Sheba, 
nominated the plaintiff to be the Mahant of the 
Shyamchandpur Asthal which is subordinate to the 
Neyagunj Asthal. And as a mark of subordina- 
tion of the Shyamchandpur Asthal and of the 
Mahant of that Asthal, under the Nayagunj Asthal 
and its Mahant, it was directed that the plaintiff 
would, out of the inccme of the Debuttar proper- 
ties appertaining to the Syamchandyur Asthal, 1. e., 
the properties described in the Niyog Patra made 
in his favour on Sraban 17, 1325 B. S. pay Rs 100 an- 
nually to the Mahant of the Nayagunj Asthal. Under 
the circumstances the plaintiff being the dependent 
Mahant, has no cause or right to bring the present 
suit. There is no custom or practice in vogue 
‘that there cannot be two Mahants at cne and the 
same time. The plaintiff was not and cannot be 
appointed the Gadinashin Mahant on the basis of 
the Niyog Patra of 1314. B.S, The plaintiff is not 
the chief Chela. Admitting for argument’s sake 
that the appointment of more than one Mahant is 
invalid, the plaintiff having been appointed a 
dependent Mahant, his appintment is invalid. The 
plaintiff is bound to vacate the Shyamchandpur 
Asthal and to relinquish possession of the Debut- 
tar properties, etc. in favour cf the defendant 
No.1. The Nayagunj Asthal and the Shyamchand- 
pur Asthal do not appertain to the same Math. 
Only, the charge of looking after the properties 
and the Deb Sheba of those two Asthals was for- 
merly entrusted to one Mahant. The statement that 
the two Niyog Patras of 1325 B. S. are not bind- 
ing upon the plaintiff is untrue. It being dis- 
closed that outofthe said two Niyog Patras the 
plaintiff derived title on the basis of the one execut- 
ed in his favour, be has no right to impeach the 
said two deeds.” 

The Subordinate Judge dismissed the 
suit on November 27, 1922, but the High 
Court reversed his decision by a judgment 
dated February 27, 1928, reported in 
Gobinda Ramanuj Das v. Ram Charan Das 
(2). Ram Charan Das preferred an appeal 
to the Frivy Council. While that appeal 
was pending Chhoto Gobinda was arrested 
on acharge of rape cn August 27, 1928. 
On Aswin 23,1335 (=October 9, 1928), when 
Chhoto Gobinda was cut on bail in connec- 
tion with the said charge, he eppointed 
one Rameswar Das as Gadinaskin Mahant 
after him furthe Nayagunj Bara Asthal 
and all subordinate Asthais including tLe 
Asthal at Shyemchandpur with full powers 
of control end menegement cf all Debutier 
properties and the Shebas and Pujas, ete., 
Un December 17, 1928, tle decision of the 
Judicial Committee wes pronounced res- 
toring the decision of the Subordinate 
Judge. Ram Charan, soon after, took pos- 
session of his office as Gadinashin Mahant 
at the Nayagunj Bara Asthal. Thereafter 
Chhcto Gobinda was cecnvicted of rape 


(2) 52 C 748; 89 Ind, Cas, 804; 290 W N93]; A 
TR 1925 Cal, 1107, : 
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and sentenced by the trial Court to a 
year’s rigorous imprisonment, which cn 
en appeal preferred to this Court was en- 
hanced to rigorous imprisonment for seven 
years. On August 9, 1929, Ram Charan Das 
instituted the present suit against Chhoto 
Gobinda asthe defendant No. 1 and Ramesh- 
war as the defendant No. 2. 

The plaintiff, in his plaint, described 
himself as Mahant Ram Charan Ramanuj 
Das, Shebait and Paricharak of deities Sree 
Sree Gopinath Jiu Sree Raghunath Jiu 
and Sree Sree Sitaram Chandra Jiu. After 
setting out the known history of the Math 
and ihe Asthals right down to the decision 
of the Judicial Committee in Chkoto 
Gobinda’s suit against himself, he chal- 
lenged the appointments and divisfons 
made by Bharat in his wills of 1918 stat- 
ing in para. 12 of the plaint:— 

“the cflice of a Mahant or Shebait of the Mcth 
is not divisible and the Asthals appertaining to 
the Math are also not divisible. Bharat Ramanuj 
Das had no right to give away properties belong- 


ing to one Thakur to another or properties belong- 
ing to two Thakurs to one Thakur exclusively.” 


He relied upon the right of Bara Gobinda 
as successor to the office of Mahant of the 
Nayegunj Bara Asthal and asserted that 
all reservations of that right which Bharat 
had made by his wills of 1918 were in- 
valid and that the appointment of defendant 
No. 1 as Shebait in respect of some of the 
properties belonging tothe Math was sach 
a reservation and so was invalid. He 
challenged the disposition of properties 
made by Bharat in favour of the Shyam- 
chandpur Astha] subject to payment of 
Rs. 100 by the Shebait of that Asthal to the 
Gadinashin Mahant of Nayagunj as an alie- 
nation in the nature of a perpetual lease 
at a fixed rental and so beyond the com- 
petence of the Mahant. He alleged that 
his written statement in T. S. No. 126 of 
1920 wes filed at atime when he wasnot 
aware of all the circumstances and usages 
connected with the endowments as he had 
then come into office as Gadinashin Mahant 
quite recently. He averred that cven if 
tLe Asthals appertaining to the Math Le 
held to be separate they keve always, èc- 
cording to the customs and useges of the 
Math, been held and presided over by one 
and the same Gadinashin Mahant, and that 
more than cne Mahani can never be ap- 
pointed in respect <fihem. He challenged 


` the right of the defendant No. 1 to continue 


in cfice as Shcbai? of Shyamchendpur Asthel 
on the ground of lis cheracter. Begs- 
sciled the fact cf tleeppcintment of the 
defendant No.2 by the defendant No. 1 ap 
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his successor and also his fitness for the 
offize. On these allegations he averred in 
para. 19 of the plaint. 

oo the provision contained in the will 
0, š 

“Bharat Ramanuj Das that the Chela of defend- 
ant No. lis to sucveed him at Shyamchandpur and 
the similar provision made in the ekrarnome exe- 
cuted by Bara Gobinda are void and of no 
effect. Hence even if defendant No.2 be found to 
bea Chela of defendant No.1 he is not entitled to 
succeed him at Shyamchandpur as Shebait, thus 
perpetuating anillegal division.” 

Of the prayers in the plaint the one 
that requires mention is the prayer for a 
declaration of the plaintiff's right and title 
to the properties in the schedule and a dec- 
laration that the defendants had no right 
therein and for kas possession thereof. The 
properties in the schedule are the temples, 
as Well as the deities of the Shyamchand- 
pur Asth’al including the two Asthals at 
Jatra ond Samaj and all properties, mov- 
able and immovable, which belonged to 
those Asthals and deities. 

Two written statements were filed, one 
by the defendant No. 1 and the other by 
the defendant No. 2, both challenging the 
plaintiff's right to succeed in the suit. The 
issue which arcse upon the pleadings and 
will be dealt with presently will give 
sufficient idea as regards the defences that 
were taken. The Subordinate Judge hav- 
ing decreed the suit except asregards a 
few items of properties, the defendants 
have preferred this appeal. 

‘The arguments addressed to us may be 
conveniently dealt with, taking the issues 


one by one, and we propose to adopt that 
course. 


Issue No.1.—Is the sanction of the Advo- 
cate-General or the Collector necessary to 
bring this suit? Ifso, is the suit bad for 
want of the said sanction ? 

The suitis not of the character con- 


templated by s 92 of the Code 
of Civil Procedure. The plain‘iff has 
come into Court alleging that he is 


the Mahant ofthe Bara Asthal at Naya- 
gunj, rightly appointed to that office and 
that he, as Shebait of the three deities 
named in the cause title to the plaint, is 
entitled to the properties and asking to 
be put into possession of them as such 
Mahant and Shebait. No prayer for ihe 
removal of the défendents or any of them 
was made, and onthe frame of the suit 
no such prayer was necessary. To such 
a suit s. 92 of the Code has no applica- 
tion; and so the issue, in our opinion, 
has been rightly, answered in the negative: 
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Muhammad Abdul Majid Khanv. Ahmad 
Said Khan (8). e 

‘Issue No. 2. Not pressed. 

Issue No 3.—Estoppel. Estoppel is said to 
arise in two ways: firstly by reason of the 
plaintifs written statement in Title 
Suit No. 126 of 1920; end secondiy, by 
reason of the ekrarnama of 1919 which 
Bara Gobinda executed in favour of the 
defendant No. 1. The statements which 
are Contained inthe written statement end 
to which reference has alrcady been made 
in detail by quoting an extract from para. 
17 thereof are admissions but create no 
estoppel. The admissions, in our opinion, 
have been sufficiently explained. As 
regards the ekrarndma, the learned Judge 
was of opinionthat the position of Bharat, 
or of Bara Gobinda or of the plaintiff 
was that ofa manager on behalf ofthe 
deities and as such, the plaintiff, though 
he came in on the s!rength of his own 
appointment as Gadinashin Mahant, by Bara 
Gobinda, does not in fact claim through 
Bara Gobinda asin the cxse of inherit- 
ance and that, therefore, he cannot be 
bound by the ekrarnama by which Bara 
Gobinda would be bound. The question 
of estoppel on the ground of the ekrar- 
namas was raised as an issue in Title Suit 
NG. 126 of 1920, and the High Court has 
held that no estoppel was effected by the 
compromise expressed by the ekrarnamas. 
Their Lordships of the Judicial Commit- 
tee, on that question, observed thus :— 

“With regard to the defence, which is founded 
upon the ekrarnamas the reasoning of the learned 
Judges in the High Court is not easy to follow. 
When two parties enter into an agreement whe- 
ther it be of compromise or in some other respect 
each procuresthe advantage of the agreement from 
the other, and no further advantage need be look- 
ed to for support of the agreement. As faras the 
two parties tothe agreement are concerned, each 
obtained for himself tne benefit of an unquestioned 
title and prevented him from the other's title to 
the respective office andthe present defendant as 
privy inestate with Bara Gobinda would appear 
to be equally entitled to take advantage of tne 
agrezment. It might be, however, that owing to 
the form of this particular suit the agreement would 
not constitute a defence because in form it is 
not a suit brought by Gobinda Ramanuj, but by 
the two idols acting through him as their alleged 
Shebait, an idol being a juridical entity in Indian 
Law see Vidya Varuthi Tirtha v. Balusami Ayyar 
(>). Ifit was necessary to pursue this matter, it 
would be proper to enquire whether Ramanui could 
by claiming to use the name of the idols as plain- 
tiffs prejudge and preclude any issue which weuld 

(3) 35 4459; 20 Ind. Cas 37°11 AL J 673. 8 

(4) 48 I A 302; 65 Ind. Oas, 161; 44 M831; (1921) 
MW N 449; 41 M L J 346; 3 UP LR (PO) 62; 
15 L W 78; 30M LT 66; 3 P LT45; 250W N 
537; 24 Bom. L R629; 20 A LJ 497; AIR 1922 
P C123 0), i 
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bear upon the question of his title tobe Gadinashin 
Mahant. But in their Lordghips’ opinion the defen- 
dant can succeed upon the other grounds.” 


Upon these observations of their Lord- 
Ships itseems to us clear that on the 
question ofthe respective offices of the 
two parties, as created by Bharat's two 
wills of 1918 and as evidenced by the 
compromise expressed in the ekrarnamas 
there was an estoppel created as against 


Bara Gobinda on the one hand and 
Chhoto Gobinda onthe other. Solar as 
the office was concerned, there was a 


privity of estate between Bara Gobinda 
and the plaintiff. It was, therefore, that 
their Lordships said in the passage quoted 
above that ‘the present defendant (mean- 
ing Ram Charan) as privy in estate with 
Bara Gobinda would appear to be equally 
entitled to take advantage of the agree- 
ment’, And their Lordships further sug- 
gested that Chhoto Gobinda by having a 
suit instituted by the idols through him- 
self asthe holder of the office of Gadi- 
nashin Mahant could not prejadice and 
preclude any issue which would bear upon 
the question of his title to be Gadinashin 
Mahant. In other words, if he was estop- 
ped from claiming that office for himself, 
he could not get over that estoppel and 
have it assumed that he was Gadinashin 
Mahant by having a suit instituted by the 
idols through himself as Gadinashin 
Mahant. Estoppel is reciprocal; and so the 
plaintiff if he stoodin need ofa declara- 
tion ihat the defendant No.1 is not the 
holder of the office which Bharat purport- 
ed to confer on him by the wills cf 1918 
would have been similarly estopped. But 
here the plaintiffis relying upon his own 
title es lawfully created Gadineshin 
Mahant of the Bara Asthal at Nayagunj, 
a litle which can no longer be disputed. 
His case is that in that capacity he is the 
Shebait of three deities. He has got this 
suit instituted by himself but as such 
Mahant and Shebait as aforesaid. The 
right of suit veste nol in the deities but 
in the Shebait: Maharaja Jagadindra Nath 
koy Bahadur v. Rani Hemanta Kumari 
Dzbi (5). It makes no difference whether the 
idol sues as represented by the Shebait 
or the Siebait sues as Shebait of the idol: 
the substance of the claim is the thing to 
be regarded, [Radha Binode Mandal v. 
ee ee ( 6)]. To raise an estop- 
A ; nd. Cas. 873; ; 
R 1927 P G 128; 29 Bom. LE 061. den MWN 


448; 450 L J 605; 26 L W 85: 53 ; 
L J618; 31 O WN 105362 0) mee see 
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pel as regardsthe reliefs claimed in the 
suit, having regard to the nature of the 
reliefs asked for, such estoppel must be 
one operative against the deities them- 
selves. But we donot sea thatthere can 
be any such estoppel. 

Issue No. 5.-—Res judicata. We do not 
see how any such issue can arise 
at all. The only claim in the previous 
suit was a claim to the Gadinashin 
Mahantshipof the Bara Asthal at Nayagunj 
and the present plaintiff had only to defend 
himself against that claim. He did not, as 
indeed he was not bound to, put forward 
any claim to the propertics appurtenant to 
that Asthal or to his office as Gadinashin 
Mahant or as belonging to the deities 
Whose names are to be found in the cause- 
title tothe plaint. Le 

Issues Nos. 4 and 7 Plaintiff's right and 
title to Shebaitskip cf Sree Sree Sitaram 
Jiu—His right and title fo the disputed 
properties—His lucus standi to institute 
this suit. 

A fleod of light is thrown cn these issues 
by the evidence which the defendant No. 1 
himself gave in Title Suit No. 126 cf 1920. 
He said there : 

“The two Asthals named before (meaning the 
Bara Asthal of Nayagunj in Chandrakona and 
the Shyamchandpur Asthal) are not independent, 
they are branches of one Asthal. Shyamchandpur 
Asthal is not subordinate to Candrakona Asthal * * 
there is no usage that atthe same time there may 
be two Mahants of these two Asthals. Thereis no 
usage that a Mahant can divide. Debutiar proper- 
lies between two or more Chelas. More than one 
Mahant was not appointed et. the same time in 
Candrakona Debuttar Mahal.” 

The learned Judge has rigutly observed 
thet there is no special significance in 
used in 
some of the documenis which are to be 
found in this case, the word literally mean- 
ing a servitor, thet is tosay, of the deities 
and that every Mahantin his capacily as 
Skebait isa Pavickarak Mahant. And the 
expression Gadinasiin Mahant as used in 
the documents that are in this case has 
a special signilicance indicating a superi- 
ority due to his pcsition as the head 
of the original foundation the Bera Asthal 
at Nayagunj (Sree Lachman’s will iof 1878; 
Bharat’s will of 1908. Bherat's will of 
1918 in favour of Bara Gobinda; Bharat’s 
will cf 1918 in favour of Chhoto Gobinda 
in which the expression ‘Shebait Paricha- 
rak Mahant isused with reference to 
Chhoto Gobinda, evidently with the object 
of implying a distinction inthe way of 
some scrt of inferiority ; Bara Gobinda’s 
deed of appointment of? 1920 in favour of 
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the plaintiff wherein the latter is appointed 
2 ‘Paricharak’). The principal Asthal known 
as the Nayagunj Bara Asthal or the 
Chandrakona Math isa Maurashi Math of 
the Ramanuj sect of the Baishnavas. There 
15 no question that the Gadinashin Mahant- 
ship of this Math devolves upon the chief 
Chela nominated as successor by the out- 
going Mahant. Thesubordinate position oc- 
cupied by the Shyamchandpur and (?) Asthals 
tothe Bara Asthal at Nayagunj cannot 
be disputed having regard not merely to the 
oral evidence that is there in the case, but 
such evidence as is afforded by the express 
terms contained in Lachman’s will of 
1878, Bharat’s will of 1908 and his last 
two wills of 1918 and the provision as to 
payment of Rs. 100 annually that is con- 
tained inthe said last two wills of Bharat. 
It'is, therefore, reasonably clear that prima 
fucie the Gadinashin Mahant of the Bara 
Asthal such as the plaintiff himself is, 
would be competent to represent any of the 
Geities, which are instelled therein or in 
the Asthals subordinate to it, in any suit 
which he may choose to bring as such 
Mahant and as Shebait in respect of any 
ofthem. His right as such Mahant and 
Shebait stands supreme, unless of course 
there is a counter title in his way preclud- 
ing him from exercising such right. The 
learned Judge was, therefore, in our opinion 
right in holding that : 

“Plaintiff as Gadinashin Mahant at Nayagunj has 
automatically seisin of all the properties either attach- 
ed toShyamchandpur or Candrakona, and as such, 
he has rightas Gadinashin Mahant to claim title 
aud possession in all such properties.” 

There is no question that there was a 
cause of action by reason of the defendant 
No.2 having resisted the plaintiffs at- 


tempts to recover possession of the 
Shyamchandpur and the other Asithals 
and the properties allocated thereto 


by Bharat’s will of 1918 in favour of 
Chhoto Gobinda and of the plaintiff being 
kept out of possession in consequence of 
such resistance. In such circumstances 
the suit as framed was maintainable. 

The dispositions made by Bharat Das 
in his will of 1918, the validity of which 
has to be considered in the present case, 
are ofa threefold character: Creation of 


a separate Mahuntship for the Shyam- 
chandpur Asthal; 2nd, division of pro- 
perties; and! 3rd, severance of the two 


Maths, viz., Jatra and Samat, from the Bara 
Asthal at Nayagunj and their attachment 
to the Shyamchandpur Asthal. 
Now, in order to consider the first two 
of these matters, it is very necessary to 
e 
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examine the terms and conditions of 
Nitai Singh's grant and the grant made 
by his daughter Shyama Snndari which 
was on similar lines to thst of her father. 
By these grants the properties gifted were 
dedicated to the sheba and worship of 
Gopinath Jiu, who was one of the deities 
of the Bara Asthal and of Sitaram Jiu to 
be installed in the Shyamchendpur Asihal, 
and the duty of performing the sheba 
and worship of the said idol was entrusted 
to Lachman Des and his disciple and 
disciple’s disciple and so on in succession. 
The grantors had no authority to make 
any change in the Shebaitship of Gopinath 
Jiu of Bara Asthal. Consequently the 
intention of the grantors must have been 


‘that the successors of Lachman Das, who 


would be the Gadinashin Mahants of the 
Bara Asthal would also be Shebaits, in 
succession, in respect of the idol Sitaram 
Jiu. When the idol Shyamsundar Jiu was 
installed in the Asthal at Shyamchandpur 
by Shyama Sundari, the Shebatiship of the 
idol, too, must have been similary intended; 
for there was no direction to the contrary. 
In such circumstances, we think it may 
be reasonably held that the condition 
under which the grants were received and 
the Asthal at Shyamchandpur came into 
being was that the line of Shebaitship of 
the Agthal at Shyamchandpur would be 
the same as that of the Bara Asthal; in 
other words, that the Gadinashin Mahant 
and Shebait of the Bara Asthal would also 
be the Shebait of the idols at the 
Shyamchandpur Asthal. That indeed was 
the disposal made by Bharat in his will 
of 1908 by which he had appointed Bara 
Gobinda as the Gadinashin Mahant ‘like 
himself". By the wills of 1918 Bharat 
appointed Bara Gobinda as the Gadinashin 
Mahant ‘like himself and also appointed 
Chhoto Gobinda as Paricharak Mahant of 
the Shyamchandpur Asthsl making it 
perfectly clear, as has been already 
explained, that the Shyemchandpur Asthal 
was subordinate to the Nayagunj Asthal. 
A very important judgment describing 
the different classes of Matis or Asthals 
and the rights and office of the Mahant 
is that of the Judicial Committee in the 
case of Ram Prakas Das v. Anand Das 
(7). It has been said in that , case that 
it is the rule that properties endowed to 
a Math or Asthal is held by the Mahant 
d : d. Cas. 593; 20C W N 802; 
uk 18 Pan agtey 1 MW N 406; 31ML J l; 
18 Bom. L R 490; 3 L W 556; 24 GL J 116; 20M L 
T 267; 43 I A73 (PO). 
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as its owner, and the succession to him 
in such property follows with the succession 
to the office; that the mabure of the 
ownership is an ownership in trust for 
the Math or institution itself; and that it 
must not be forgotten that although large 
administrative powers are undoubtedly 
vested in the reigning Mahant, this trust 
does exist and that it must be respected. 
Tre Nayagunj Bara Asthal is a class of 
Maths known as Maurashi, the office of 
the.Chief Mahant being hereditary and 
devolving upon the Chief disciple of the 
existing Mahant, who, however, usually 
nominates him as his successor. The 
supreme head of the institution is tke 
Gadinaskin Mahant who, as the evidence 
indicates, must be celebate, and presum- 
ably a Baishnav of the Ramanuj sect, the 
Math itself being one of that particular 
sect. All authorities point to the supreme 
head of a Math being a Single person: [Bee 
Sammantha Pandasa v. Sellappa Cheiti 
(8), Vidyapurna Thirthaswami y. Vidy- 
anidhi Thirthaswami (9 ], though there may 
in some cases be a Chief or presiding 
Mahant and also other Mahants of lesser 
grade [See Mahant Ramanuj Das v. Debraj 
Das (10), cited in Ram Prakas Das’ case (7), 
supra]. 

It is not at all clear that Bharat's 
intention was to effect a division 
of the Mahantship of the Bara Asthal; on 
the cther hand, by appointing Chhoto 
Gobinda as Shebait Paricharak Mahant, 
it is possible that he intended to creale 
a subordinate Mahantship in his favour. 
That the Mahantship created in favour. of 
Chhoto Gobinda was a minor Mahantship 
was assumed by ths Judicial Committee 
also in the previous litigation. Subordinate 
Asthals may heve and do often have each 
a Mahant of its own at his (its ?) head. An 
original foundation with a Gadinashin 
Mahant exercising jurisdiction over a sub- 


ordinate Asthal or Muth with a Mahant of its. 


own is not unoften found with relations exisi- 
ing between them in respect of Proprietarv 
rights to their respective p-ssession depend- 
ing upon their respective constitutions [See 
Kashi Bashi Ramling Swami v. Chitambar- 
nath Coomar Swami (11), Gyana Sambandha 
Pandara Sannadhi v. Kandasami Tambiran 
(12)]. Similarly as regards the Shebaitship 
of ihe idols, it is not clear that the Tigats 


of Shebaitship were relinquished or that 
(8) 2 M 175 at p. 179. | 
(9) 27 M 435 at pp. 439, 457, 
(10) 6S D A Rep. 262 at p. 268, 
(11) 20 WR 261. 
(12) 10 M 375, 
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anything more than a delegation of the 
ministerial duties of the Shebait was 
made in favour of Chhoto Gobinda 
with a direction that he would continue to 
possess and enjoy the properties down to 
his disciples in succession, on performing 
those duties. And such an arrangement 
would be sufficiently jusiifed on the 
ground of convenience, the Asthals being 
situated 14 miles apart. Mookerjee, J. 
in the case of Prayad Das v. Kriparam 
on a consideraticn of the 
authorities bearing on the point, has laid 
down that the Mahant of a Math, unless 
there is a custom to the contrary, cannot 
ordinarily transfer the right of management 
vested in him even though such transfer is 
coupled with an obligation {o manege in 
conformiiy with the trust annexed thereto. 
It is, however, not impossible to read the 
dispositions as amounting only to a transfer 
of the management and not to a transfer 
of the right ‘of management. Moreover, 
as regards these offises that were created, 
upon the view which their Lordships of 
the Judicial Committee have expressed 
the ekrarnamas of 1919 would afford to 
a. bar to the plaintiff's challenge, the interest 
involved being one purely personal to the 
plaintiff, 

The dispositions made in respect of the 
properties amount to a matter far more 
serious. By them properties dedicated to 
the worship of Gopinath Jiu ofthe Bara 
Asthal and of Sitaram Jiu (possibly also 
of Sham Chand Jiu installed by Shyama 
Sundari) were transferred to the Shyam- 
chandpur Asthal, in deprivation of 
Gopinath Jiu end to be applied to the 
sheb, and worship of the deities Sitaram Jiu 
and Shem Chand Jiu and the other Thakurs 
at Shvyamchandpur and also other Thakurs 
in village Jaira. Transference of proper- 
ties keid in trust for the Math or 
institution in this way, the effect of which 
is to deprive some beneficiary intended 
by the truss and to benefit some other 
beneficiary which the trust never con- 
templated is clearly outside the powers 
of the Mahant. This diversicn, which 
is ind-fensible on principle, hes been 
sought to be justified on several grounds. 
It has b en urged in the first place that 
the arrangement that was made by these 
dispositions wes not a new arrangement 
but one which existed from before. This 
ground is beseless for all that tke evi- 
dence makes out is that there was a col- 
lection centre at Shysmchandpur from 

(13) 8CL J 499, : 
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which the rants of these properties, which 
were now made into a ‘separate estate, 
used to be collected. That arrangement 
in its nature was very diferent from what 
was now made. It has next been argued 
that the disposition were not injurious to 
the foundation. But we do not see how 
that can be truly said, seeing that Gopinath 
Jiu was entirely deprived of the benefit 
of the trust and the benefit that was 
meant for other idols was certainly reduced. 
Lastly it has been contended that the 
dispositions should be supported on the 


ground of convenience. We are not 
prepared to accede to this contention. Of 
necessity or convenience there was no 


suggestion in the wills, which recited the 
reasons for the disposition in very different 
terms. It was said in them that the reason 
wag that it was apprehended - that there 
may not be good feeling between the two 
Gobindes and so esa means of preventing 
dispuies between them in future the. dis- 
positions were being mzde.. The Judicial 
Committee has observed: 

“There is no direct authority as to the power 
of the Mahant who has a number of separate 
Asthals, which by usage have all been held by one 
man, to provide for their division between his suc- 
cessors, or to sadale the property of one ar more 
of the component Asthals with a reservation in 
favour of the others, All thatcan be safely said 
is that, as the essence of the law governing these 
Maths lies in the following of custom or usage 
[See Vidya Varuthi Thirtha v. Balasami Ayyar (4), 
already cited], prima facie such a separation would 
be improper, unless there were special circum- 
stances justifying it, But their Lordshipsdesire to 
be understood as expressing no determination upon 
the point as in their view it is unnecessary.” 

No custom justifying the course adopted 
has been set up, or attempted to be 
proved. The arrangement was not for a 
time but was to operate fcr all times. 
And all that Gopinath Jiu could receive 
in lieu of the properties thus taken away 
was the benefit arising out of the one 
hundred, rup es per year which was made 
payabie to the Bara Asthal at Nayagunj 
by the Asthal at Shyamchandpur. The 
essence of an arrangement of this character 
is a permanent alienation for a fixed amount 
payable yearly, and so it is very much 
like the gran'ing of a permenent Mokurart 
lease of debutiar property which is outside 
the powers of the Mahant. 

The detachment made of the Asthals at 
Jatra and Kamat from ihe control of 
the Gadinashin Mahant of the Bara Asthal 
and amalgamating them with the Shyam- 
chandpur Asthal was something more than 
an arrangement made for convenience of 
administrations, The properties and posses- 


_to the expenses of 
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sions of these Asthals were made available 
the Shyamchandpur 
Asthal as a whde, and if the benets 
which the Bara Asthal dorived from these 
to subordinate Asthals or the control which 
it exercised over them was withdrawn—as 
prima facie was the result—these disposi- 
tions also were improper. 

Issue No. 8.—Character of the defendant 
No. 1 and his dealings us Mahant. 

We agree with the learned Judge in 
holding that the specific allegations made 
against him as regards his moral character 
have not been established. The judgment 
in the criminal case, on which 
the learned Judge has relied, only 
established the fact that he was convicted 
of the charge. Whether in such circum- 
stances the defendant No. 1 is fit to hold 
the office of Mahant is not a question 
which is really pertinent fo this 
case in which his removal has not been 
asked for 

Issue No. 9.—Rigut of the defendant 
No. 2 as Chela of the defendant No. 1—His 
right to succeed to the defendant No.1. 
—His dealings with debutter property. 

The learned Judge has held, contrary to 
the plaintiff's case on the p»int, that it is 
not necessary that a Mahant ofa Math of 
the present description should be a Gouriya 
Brahmin, and that even if a man renounces 
his family ties afler his marriage and em- 
braces Brahmacharyya, he may be fitto 
be appointed to that office. With this con- 
clusion we are in agreement having regard 
to the materials that we have before us. 
But the learned Judge has also found that 
the defendant No.2 isa Gouriya Brahmin 
and isan unmarried man. And as we also 
agree in this finding we must hold that 
the plaintiff has failed to show that the 
defendant No.2 is precluded from being 
appointed Mahant. The conduct of the 
defendant No. 2 in connection with the 
chirge made ag inst him for misappropriat- 
ing the ornaments of the ido!s and usufructs 
of debuttar prceperlies is a matter which is 
not quite relevant for the purposes of this 
suit, no prayer for his removal having been 
made. We donot afirm the findings which 
the learned Judge has arrived at this ques- 
tion, as in our opinion an iovestigation 
into this matter is wholly unnecessary 
here. Tne tw) questions that really arise for 
consideration oa this part of the case are: 
lst, whether the defendant No. 2 had been 
admitted as a Chela of his by the defendant 
No. 1 ; and 2nd, whether by reason of his 
conviction inthe criminal case referred to 
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above the defendant No. 1 was incompe- 
tent to appoint the defendant No. 2 as 
his successor. On the first of thes3 
questions the case put forward on behalf 
of the defendants is that the defendant 
No.1 had a Chelt named Giridhari who died 
and after his deathhe initiated the defendant 
No. 2 withthe necessary ceremonies into 
his Chelaship. Wehave been taken through 
the oral evidence of the witnesses who have 
spoken about this initiation, but we are 
not, just as the Court below was not, satis- 
fied that this evidence is really trustworthy. 
There isa statement a very clear and deli- 
berate statement, whichis to be found in 
the deposition of the defendant No. 1 him- 
self in TitleSuit No. 126 of 1920. This 
deposition was given in July 1922, which 
was after Chaitra 1327, and there the de- 
fendant No. 1 said :— 

“I have noChela,—(adds) I have kept a man for 
making him Chela * * On the occasion of initiation 
ofa Chela, Homa is performed, Thakur is worship- 
ped, panchosunskar is done, Baojis remain there to 
play music.” 

He knew perfectly well what had to be done 
for the initiation of a Chela and if any of 
these things was actually done, the matter 
would have on that day been quite fresh 
in his mind. Itis quite true that it would 
have been better if the attention of the 
defendant No.1 had been drawn to this 
previous statement of his when he was 
deposing in the present suit, in the manner 
laid down in s. 145 of the Indian Evidence 
Act. But even though that course was not 
adopted, we think this previous statement 
entirely discredits his present story on the 
point. On theevidence, such as it is, we 
are unable to hold that it has been estab- 
lished that the defendant No. 2 had been 
duly and properly taken by the defendant 
No. 1 əs a Chela. As regards the 
second question, we have not been skown 
any authcrity that a conviction in a 
criminal case incapacitates a person from 
making an appointment of bis succes- 
sor. The right of nomination being a 
right appurtenant of the office, the right 
would, in our opinion, subsist so long 
as the office continues. 

Issue No. 6.—Limitation. 

This suit was instituted within twelve 
years of the death of Bhaart Das, which 
is the earliest point of time at which 
ihe edverse possession of the defendant 
Ne 1 could have commenced to run as 
ageinst the Shebait of the Nayagunj Asthal 
or against any of the idols represented by 
him. The suit, therefore, is not barred on the 
principle of the decision of the Judicial 


GOBINDA RAMANUJ DAS V. RAM CHARAN (CAL) 


{6410 


Committee in :the case of Damodar Das 
v. Lakian Das (14). No shorter period of 
limitation, in our opinion, will apply to 
the case. Article 124 of the Limitation 
Act relates to a suit for possession of a 
hereditary office, which is not the kind 
of office concerned in the present suit. 
Nor would Art. 120 have any applica- 
tion, because the plaintiff does not want 
any relief in any other shape than a 
recovery of possession of the properties 
in his capacity as Gadinashin Mahant 
of the Nayagunj Math and as Shebait 
of the deities named in the cause title 
to the plaint. The nature of the pre- 
sent suit and the cause of action on 
which it is founded are very different 
from those in which a person has to be 
ousted from his office before possession 
can be asked for as against him. “See 
Debendra Nath Mitra Majumdar v. Sheikh 
Shafatulla (15). In the present case the 
reliefs that are asked for are on_ the 
basis of the plaintiff's own title as Gadi- 
nashin Mahant of the Nayagunj Math 
and as Shebait’ of the deities whom he 
purpoits to represent as plaintiff. The ques- 
tion of the validity of the office which the 
defendants hold no doubt arises in the 
sult, but only as a defence to the action 
and incidentally. 

Issues No. 10—Reliefs. | 

The only question that arises on this 
issue at the present stage relates to some 
of the properties in respect of which it 
is urgent that the plaintiff has not prov- 
ed that they are debuttay properties. The 
Subordinate Judge has held that they are 
debuttar properties on following reason- 
ing:— 

“Ordinarily plaintiff who claimed the properties 
ought to have shown whether the properties are 
debuttar, but here the properties are in possession 
of the Mahant in his capacity as such along with 
other debuttar properties and it is admitted that 
in respect of one of the properties there was a mortgage 
as Shebait. Soit is for the Skebait to prove if there 
are any properties otherwise than debuttar, 4. e. 
his personal properties. The defendant says that 
he has private, Rosara but these are not produced, 
I must, therefore, say that it has not been made 
out that any of them is property of the defendant 
No. 1 Chhoto Gobinda". : 

This reasoning is open to objection, 
because there is no presumption in law 
that if a Mahant holds any property it is 
prima facie debuttar property. The 
plaintiff in such a case, just as much 

(14) 37 © 885; 7 Ind. Cas. 240;14 C W N 889; 12 
C L J 110; (1910) MW N 303; 7A LJ791,;8 M 
L T 145; 20 M L J 624; 12 Bom. L R 632; 371 A; 
147 (PO), 

(15) 44 C LJ 339; 99 Ind. Cas. 205; 31 O W N 184; 
A IR1927 Cal. 130, 
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in any other case, has the burden on 
him of establishing that the properties 
in respect of which he is asking 
for possession are properties to the pos- 
session of which he is entitled in the 
right in which he sued. It appears, how- 
ever, that a prima facie case:s regards 
the debuttar character of the properties 
as appertaining to the Nayagunj Asthal 
was made out by the plaintiff's witness 
No. 1 Surendra Nath Ghose, and that that 
case has not been rebutted on behalf of 
the defendanis by any evidence, oral or 
documentary. In such circumstances the 
decree in respect of the properties is, in 
our opinion, sufficiently justified. 

The appeal in our jugment fails and 
must be dismissed with costs. 
“D. ; Appeal dismissed. 
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It is a principle in every system of jurispru- 
dence that there ehould be finality in litigation. A 
judgment not appealed from binds the parties and 
privies for all time by what appears upon its face; 
and ifit can be shown that in the course of the 
action that resulted in the judgment a certain 
definile and material issue was raised by the 
parties and determined judically or by ccnsent, it 
Would be contrary to public policy to allow the 
game parties to re-agitate the same matter in subse- 
quent legal proceedings. Istoprel by matter of re- 
cord rests onthis principle, and although it may 
be said in one sense to exclude the truth, it is essen- 
tially just andiighteous. Wright v. John Bagnall 
& Sons’ (8), referred to. 

There is no difference within the meaning of s. 41, 
Civil Proceduie Code, between a certain definite 
and material issue which has been raised or which 
should have been 1tised. There is no difierence in 
this matter between a consent decree anda decree 
passed per invitum. Bhai Shankar Manshanker v. 
Morarji Keshavjz (9), relied cn. 

There is ® difference between res judicata and 
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estoppel. Res judicata ousts the jurisdiction of the 
C urt while estoppel does no more than shut the 
mouth of a partys Lstoppel never means anything 
more than that a person shall not be allowed to say 
one thine at one time and the opposite of it at 
another time; while res judicata means nothing 
more than that a person shall not be heard to say 
the same thing twice over. 

A plea of res judicata can prevail, even where 
the rezult of giving effect to it will be to sanction 
what is illegal in the sense of being prohibited by 
statute. If ths legality of an act is a point sub- 
stantially in dispute, it may be a fair subject of com- 
promise in Court like any other disputed matter and 
thus become res judicata. And if it is abandoned 
and not put forward by a defendant, it must, having 
regard to the provisions of s. 11, be deemed to have 
been decided against him. Great North-West Cen- 
tral Ry. v. Charlebois (10) and Chhaganlal Kishoredas 
v. Bai Harkha (l1), relied on. 

A point of law pure and simple and not depend- 
ing upon evidence may be raised by a party at any 
siage of the proceedings and even in appeal. [p. 
48, col. 1.] 

A decree by consent of a competent Court, until 
it is set aside, raises an estoppel just in the same 
way as a decree by default or after consent. In re 
South American and Mexican Co. (13), followed. fp. 
48, col. 2.) 

The right to institute a separate suit to set aside 
a decree passed by cons:nt is limited and exists 
only in a case where the decree incorporates an agree- 
ment which is void or voidable at the instance of 
one of the parties to the suit on the ground of fraud, 
mistake, undue influence or other similar grounds 
which would invalidate a private agreement not in- 
corportated in a decres. And for the purpose of 
establishing any such ground evidence is admissible. 
But there is no warrant for holding that when the 
grounds on which a piivate agreement may be 
avoided do not exist, a suit may still be filed to set 
a consent dezree aside on the ground which would 
not be available to the plaintiff had the decree not 
been passed by consent. 

Ignorance of law is no excuse in a Court of Law, 
much less in a Court of Equity, when in consequence 
of such ignorance the plaintitis have caused irrepar- 
able loss to the other side. A comprcmise made by 
a party cannot be set aside on the ground that he 
made it in ignorance of law in force in British 
India. Ram Niranjan Singh v. Prayag Singh (14), 
referred to. 


Mr. D. N. O'Sullivan, for the Appel- 
lens. 

Mr. Dipehand Chandumal, f rithe Res- 
pondents. 


Davis, J. C. -This is an appeal sgainst a 
judgment of a learned Additional Judi- 
cial Commissioner dismissing the suit of 
the twelve appellants on the ground that 
the matter in dispute was res judicata. 

These proceedings are peculiar. ‘The 
plaintiffs-appellants are lunaries or salt 
workers in the salt works at Maurypur 
outside Karachi, and in 1931 they brcught 
a suit for dissolution of partnership and 
settlement of eccounts. Before even the 
writien statementsof the defendants were 
filed, the parties came toa settlement anda 
consent decree was passedon August 12, 
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1931, Hereafter they became dissatisfied 
with what they had themselves done and 
made an application to thg Court to review 
its order cn the ground that the preceed- 
ings which they themselves bad instituted 
and the ecnsent decree to which they had 
been, itis presumed, willing pariles were 
anullily because tLe parlnership of which 
they were members, and of which tLey 
asked for a dissolution, consisted of 24 per- 
sons contrary to the provisions of sub-s. 2, 
s. 4, Companies Act. This pplication wes 
rejected by the learned Additional Judi- 
cial Commissioner on the ground that the 
plaintifs could not at one and the same 
time epprobete and reprobate ¿nd that the 
plaintifs’ proper remedy, if any, was by 
a suit. 

Plaintiffs then brought Euit No. 89 of 
“1932, and the same learned Additional 
Judicial Commissicner dismissed ike suit 
on the ground that the question cf the ille- 
gality of the partnership agreement should 
have been medea ground cf attack or 
defence in the Court of first instence, and 
that es it wes not raisedthen it could not 
be raised thereafter andthe suit was Gis- 
missed accordingly. lt is aga.rst that order 
dismissing ihe suit thet this appeal has 
been filed. The point stressed in argu- 
ment before us isthat the Court had no 
jurisdiction to take cognizarce of a suit 
brought by members ofan illegal part- 
nership end thet therefore ihe consent 
decree, ond everything that has bcen done 
in pursucnee thereof, is anullity. it ma 
be noticed here that as the result of tke 
proceedings instiluled by the p:eintift-sp- 
pellants, andthe consent decree to which 
they were willing parties, for neitler fraud 
nor misiepresentetion has been pleaded or 
proved, the plant at the selt works hes 
been sold by Receivers appointed by the 
Court ind accounts have been laken by 
the Commissicners appointed by this Court 
over a penod of yeais iD an enquiry which 
has cnly very 1ecently been brought to 
a conclusicn. As, however, the relief the 
plaintiff-<ppellanis now ask is in the nature 
of en equitable relief in the discretion of 
the Court, it would be possible io provide 
for the remuneration of the Commissicners 
for work done by granting the relief ask- 
ed for on terms. After careful considera- 
tion we are, however, of the vpinion that 
we should not set the consent decree aside 
and that: he appeal should be dismissed 
with costs. 

We donot ihink that this eppeal can be 

disposed of merely on the ground that the 
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Court had no jurisdiction. The principles 
on which a Court may set eside’a consent 
decree are well-known. A judgment given 
or order made by consent may in a fresh 


_action brought forthe purpose be set aside 


on any ground whieh would invalidate an 
agreement, not contained in a judgment 
or order, such as that the consent is the 
result of a mistake or that it was ultra wires 
on the partofone of the consenting par- 
ties : Halsbury’s Laws of England, Vol. 18, 
p. 217. A Court has jurisdiction to set 
aside aconsent decree upon any grounds 
that would invalidate the agreement. The 
contract of the parties is not the less a 
coniract and subject to the incidents of 
a contract because there is superadded 
the command of the Judge: Wentworth 
v. Bullen (1) and Yusuf v. Abdullahbhey 
Lalji (2) at p. 669.% Nor can  congent or 
waiver give jurisd.ction where no jurisdic- 
tion exists. The principle laid down in Led- 
gard v. Bull (3) has been followed by 
High Courts in India in a long series of 
cases. The relevant passage is : 

“When the Judge has no inherent jurisdiction 
over the subject-matter in suit, the partics cannot 
by their mutual conient, convert it into a proper 
judicial process although they may constitute the 
Judge their arbitrator and be bound by his deci- 
sion cn the merits when these are submitted to him. 


But there are ' numerous authorities which 
establish that when in a cause, which 
the Judge is competent to tay, the parties 


without objection join issus and go te trial upon the 
merits, the defendant ecinnot subsequently dispute 
his jurisdiction upon the ground that there were 
irregularities in the initial procedure which, if 
objected to at the time, world have led to the 
dismissal of the suit.” : 

Now in entertaining this es a suit for the 
dissoluticn of parinership and of accounts, 
the Court wes acting within its jurisdic- 
ticn. As the principal Court cf civil juris- 
diction prima facie it had jurisdiction; 
and thele is authority fur the statement 
thata party scekingtorely upon an ex- 
e. 9, Civil Prece- 
dure Code, or to any other general rule of 
law, must prove i: Popuri Ramayya v. 
Putcha Lakshminarayan (4). It may be 
said, kowever, that a Court ies no jurisdic- 
tion totry a suit brought by an legal 
esscciation as such or to grant an illegal 
essociaticn, 2s such. relief. It has no in- 
aP (1529, 9 B & C 310; 9 LJK B 33; 33 RR 
303. 

(2) 32 Bom. LR 685; 125 Ind. Cas. 690; A L R 1930 
Bem. 294; Ind. Rul. (1930) Bem. 354. 

(3) 13 I A 134; 9 A 191; 4 Sar. 741 (P. 09. 

(4) ATR 1934 P O84; 148 Tad. Cas. 327; 6L I A 177; 
57 M 443; 6 R P C 117; 39 L W 329; 11 OW N 468; 
(1934) M W N 386; (1934) A L J 402; 38 OW N 669; 
67M LJ 1; 59OCLJI 434 (P.O), 

*Page of 32 Bom, L. k.—|Ha.] <<: 
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herent jurisdiction to give ils assistance 
and authority to an association that the 
legislature declares illegal, and were it 
plain thatthe consent decree was a de- 
cree dissolving an unregistered pariner- 
ship of more than twenty persons, and 
crdering accounts to be taken, it would be 
difficult not tohold that this was an 
illegal agreement or that the consent of 
the parties and the order of the Judge 
changed its essential character. 

Applying the principle that a consent 
decree can be set aside on any ground that 
would invalidate the agreement the con- 
sent decree would be set aside: Mewaram 
v. Ram Gopal (5), Senaji Kapurchand v. 
Pannaji Devichand (6). But the effects of 
the principles of res judicata and estoppel 
must also be considered. The lack of 
jurisdiction inthe Court and the illegal- 
ity. of the agreement in the consent decree 
depend upon questions of fact which, it 
is assumed by the appellants, are either 
proved or admitted, namely that the part- 
nership numbers more than twenty and 
that itis unregistered. These are questions 
of fact and it does not appear tous that 
these are proved or admitted in the suit in 
question. If it appeared that the consent 
decree directed the dissolution of an un- 
registered partnership of more than twenty 
persons and directed accounts to be taken, 
it would have been another matter. In 
Raoji Merwanji v. Ratansi Kanji (7) at 

709*, Murphy, J., would not take notice 
of the fact that in certain suits it had 
been decreed that the syndicate of ten was 
an unlawful partnership which was the 
basis on which the appellants sought to set 
aside the consent decree. The learned 
Judge inthat case found that the con- 
clusion that the syndicate of ten was un- 
lawful was so far as the facts of the 
case before him were concerned, an un- 
certain question of law and fact. We 
find in this case that the question whe- 
ther this partnership was an unregistered 
partnership of more than twenty persons 
to be an uncertain question of fact. There 
is nothing ex facie unlawful in the 
agreement embodied in the consent decree. 
Nor do we think we can :now allow this 

(5) 48 A 735; 97 Ind. Cas; 90; ATR 1926 All. 591; 
24 ALJ 777. 

(6) 32 Bom. L R_ 1607; 126 Ind. Cas, 429; ATR 
1930 P C 300; Ind. Rul. (1930) P © 333; 59M L J 435; 
Ni W N 1107; 32 L W 646; 52 C L J 558 
: (7) A B 698; 126 Ind. Cas. 305; A I R 1939 Bom. 
481; 32 Bom, L 

*Pago of 54 BEd] 





R, 389; Ind. Rul. (1930) Bom, 401. 


ALLAHBUÝ PINDOK v. KUSSERWANJI & co. (SIND) 45 


question of fest to be re-opened and 
re-agitated. It isa principle in every 
system of jurisprudence that there should 
be finality in litigation. A judgment not 
appealed from binds the parties and 
privies for all tims by what appears upon 
its face, and if it can be showa that in 
the course of ths action that resulted in 
the judgment a certain deïnite and meteri- 
al issue was raised by the parties and 
determined ‘judically or by cənsent, it 
would be -contrary to public policy to 
allow the same parties to re-agitate the 
same mutier in subsequent legal pro- 
ceedings. Estoppel by matter of record 
resis on this principle, end although it 
may besaid in one sense tə exclude ths 
truth, itis essentially just and rigateous: 
Wright v. John Begnall & Sons (8). 

There is no difference within the mean- 
ing ofs. 11, Civil Procedure Code, be- 
{tween 2 certain definite and material issue 
which has been raised or which should 
have been raised. There isno difference 
in this matter between 2 consent decree 
and a decree passed per invitum: Bhai- 
shankzr Manshanker v. Morarji Keshavji 
(9). There is, however, a dilference between 
res judicata and estoppel. les judicata 


ousts the jurisdiction of the Court while 
estoppel does no more than shut the 
mouth of a party. Hstoppel never 


means anything more thin that a person 
shall not be allowed to say one thing at one 
time and the opposite of it at another time; 
while res judicata means nothing more than 
that a person shall not be heard to 
say the same thing twice over: Bhaishankzr 
Manshanker v. Muararji Keshavji (9) at page 
289*, Indeed there is authority for a state- 
ment that a plea of res judicata can prevail, 
even where the result of giving effect to it 
will be to sanction what is illegal in the 
sense of being prohibited by statute. Ifthe 
legality of an act is a point substantially in 
dispute, it may be a fair subject of come 
promise in Court like any other disputed 
matter and thus become res judicata: see 
Great North-West Central Ry. v. Charlebois, 
(10). And ifitis abandoned and not put 
forward by a defendant it must, having 
regard to the provisions ofs. 11, be deemed 
to bave been decided ag vinst him—par Soott, 
C. J., in Chhaganlal Kishoredas v. Bui 


(8) (1909) 2 Q B 240; 69 L J Q B 51; 82 L T 348; 48 
W R 533; 64 J P 420. 

(9) 36 B 283; 12 Ind. Cas. 535; 13 Bom. L R 950, 

(10) (1899) A C 114; 68 L J PC 25; 79 L T 35, 
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Harkha (11), at page 482*. And even were it 
held in this case that defendants, by failing 
to pub in a written statement, did not 
dispule the allegations of the plaintiffs, the 
plaintiffs do not show in the pleint that the 
partnership is illegal. It appears, therefore, 
it is not open to us to hear and decide in this 
suit questions of law and fact which should 
have been raised and heard and decided 
in the previous suit; that so far the matter is 
res judizatz and cannot be re-opened; and 
if it cannot be re-opened, it cannot in the 
particular circumstances of this case be 
shown that the partnership was an illegal 
partnership because there is nothing on the 
face of the judgment and the consent decree 
to showit. We think, therefore, this appeal 
should be dismissed with costs. 

Having regard to the view of the case we 
take, we do not refer tothe aspect of the 
case that has relation to the judgment of 
Tomlin, J., in Greenberg v. Coopersiein (12) 
at page 6667. For the reasons we have given 
we dismiss this appeal with costs. 

Rupchand, A. dg. G.-—The facts 
giving rise to this appeal are briefly as 
follows: On June 24, 1931, the plaintiffs- 
appellants instituted a suit in this Court 
being suit No. 132 of 1931 against the 
present defendants-respondents praying for 
the following reliefs: 

(a) Dissolution of the partnership between parties: 
(b) for accounts being taken; (e) for a Receiver being 
appointed; and (d) costs of the suit.” i | 

Paragraphs 5 and 6 of the plaint in that 
suit are pertinent to the present inquiry. 
These paragraphs refer to the alleged dis- 
putes between the parties, ¿nd the causes 
which Jed to the filing of that suit are as 
under: 

“Paragraph 5.—The parties agreed that defendant 
No. 12 should manage the entire business, do the 
accounts work, and should be in charge of the 
funds belonging tothe partnership, and have in his 
possession and control all machinery, buildings 
and stock-in-trade; that the account of the partner- 
ship should be made up every six months, 2. e, on 
March 3], and September 3), of each year; that the 
partnership will openin the account books, provi- 
dent fund, workmen's compensation funds, deprecia- 
tion Fund and such other funds as the ythink necessary 
for the carrying on of the business `” 

“Paragraph 6.—Defendants Nos. 1,2 and 12 have 
been guilty of gross misconduct inthe affairs of the 
partnership; (a) Since March 22, 1928, no accounts 
have been made up at all by them in spite of 
being called upon to do so; (b) defendant No. 12 
entrusted the work of management of salt works 
and keeping the accounts, etc., and of receiving 
and making payments to defendants Nos. 1 and 2 
who have not acted honestly and properly; (c) they 

(11) 33 B 479; 2 Ind. Cas. 530; 11 Bom. L R 345. 

(12) (1926) 1 Gh. 657; 95 L J Oh. 466; 135 L T 663. 

*Page of (1926) 1 Ch—[Ed.] 
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have embezzled certain amounts, amounting to 
Rs. 2,216-9-0 as per scnedule attached herewith and 
marked A; (d) defendants Nos land 2 have wrong- 
fully refused to produce allthe account books for 
1928; (e) the defendants have refused to give inspec- 
tion of account books in proper manner; (f) since 
March 22, 1928, not a pie has been paid to the 
plaintiffs towards profits. In fact no statement at all 
has been prepared of any time regarding profit 
and loss; (g) defendants Nos. Land 2, contrary to the 
condition of the agreement, have besn bringing the 
cost of salt to more than nine pies, and defendant No, 
12 has taken no steps to correct it, as under the 
agreement the plaintifs and defendants Nos. 1 to 11 
are responsible forthe costs in excess of nine pies; 
and (h) no account of funds, as referred to in para, 9 
above, has been opened.” 

Along with their plaint the plaintiffs 
applied for appointment of an interim 
Receiver. The defendants putin an ap- 
pearance in the suit and objected strongly 
toa Receiver being appointed. But before 
the defendants filed any defence in ihe 
suit the parties arrived at a comptomise; 
and on August 12, 1931, a consent preliininary 
decree was passed which provides as 
follows: (1) That the partnership between 
the parties should be deemed to have been 
dissolved from that date; (2) that the part- 
nership accounts be taken by two Commis- 
sioners, Messrs. Khanchand and Uhahaldas, 
Advocates of this Court, in accordance with 
the plaint, with this modification that the 
share of defendants 12 in thatsuit (and 
who are defendants 1 in this suit) which 
was shown in the agreement dated January 
27, 1930, as Re. 0-8-0 was to be reduced to 
Re. 0-4-0 and (3) that the Commissioners 
referred lo above do act as Receivers of the 
property with power to take possession of 
the salt works and the assets of the business 
which were the subject-matter of tae dispute, 
that they do manage the said business until 
its sale and ihat they do sell thesameas a 
going concern including- such right, title 
and interest as the parties had in the 
license granted by Government and in the 
lease of the land on which the salt works 
were siluated together with the good-will of 
the partnership, assets, plant, machinery, 
etc., the parties being at liberty to bid and 
buy provided that if defendanis 12 
purchased the property, they would nave the 
right to set off the purchase money against 
the amount due to them from the partnership 
and to pay the purchase money, if any, to 
the Receivers. 

The Receivers obtained possession of the 
works from ihe defendants. The plaintiffs 
then requested the Receivers to permit 
them to have a hand in the management 
of the business and also not to sell the 
works until the accounts were finally settled, 

e =. S 
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The! Receivers declined to accede to either 
of these requests. The plaintiffs then 


moved the Court for an order being passed 
in their favour on both these points. Having 
failed in that application they made an ap- 
plication in that suit under s. 151, Civil Pro- 
cedure Code, to have the consent decree va- 
cated on the ground that the partnership in 
suit was illegal. They failed in that attempt 
also. They then filed the present suit and 
asked for the following reliefs : 

“(a) A declaration that the order, dat2d August-12, 
1931, appointing Receivere and Commissioners in 
suit No. 132 of 1931 of the Court of the Judicial Com- 
missioner of Sind is ultra vires and not enforceable, 
and that further the preliminary decree passed in the 
suit directing accounts to be taken between the 
partiesand granting other reliefs is a nullity and 
anabuse of ths process of the Court which passed 
the decree; (b) an injunction against the defendants 
restrfining them frcm proceeding to auction the 
estate of the partnership business; and (c) taking of 
the accounts of the partnership.” 


It isto be noted that although the plain- 
iffs have prayed that the order appointing 
Receivers should be declared as ultra vires 
and have asked for an injunction that the 
property be not sold, they have remained 
discreetly silent about the disposal of the 
property which hed come into the posses- 
sion of the Receivers in consequence of the 
consent order, and have also stated nothing 
as to the party should bear the costs which 
were incurred or were being incurred by the 
Receivers since the date of their taking 
possession of the works. Nor have the 
plaintiffs joined the Receivers as parties to 
the suit. Along with their plaint the plaint- 
iffs applied for an interim injunction to 
prevent the Receivers from selling the 
property pending the disposal of the suit. 
But asthe plaintiffs were not prepared to 
give security to indemnify the defendants 
against the loss which they might sustain 
in consequence of any order which might 
be passed staying proceedings before the 
Receivers, no injunction was issued. The 
property has been sold to defendant No.1 
and the accounts have since been taken 
resulting in a large sum of money being 
found due by the plaintiffs. The learned 


Additional Judicial Commissioner has dis-' 


missed the suit in limine on the ground 
that the order dated August 12, 1931, and 
the preliminary decree which followed in 
the previous suit operates as res judicata. 
Now there isno allegation, much less 
proof, in the present case that the com- 
promise referred to above, which forms 
the foundation of the order dated August 12, 
1931, and the preliminary decree which are 
sought to be seț aside, is not a lawful com- 
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promise within the meaning of O. XXTIT, 
r. 3, Civil Procedure Code. Assuming for 
the moment that the parinership in suit was 
illegal under s. 4, Companies Act, there was 
nothing illegal for the parties to agree 
that they would not carry on the illegal 
business or to agree that the property of 
the illegal partnership be sold, or thatits 
accounts be settled in a particular manner. 
And whatever might be said with regard 
io the promise by one party to the other to 
pay such amount as may be found duc by 
him on seltlement of the accounts as being 
without consideration, such promise is in no 
sense unlawful or cpposed to public 
policy. In the circumstances of the 
present case the promise by the plaintiffs 
to pay what may be found due by them is 
supported by ampe consideration. The 
defendants were admittedly in possession 
and management of the salt works. They 
agreed to stop carrying on the works and to 
hand over possession of the works to the 
Receivers with power to sell the works and 
offered to render {rue and proper accounts 
in consideration of the parties agreeing 
that if as the result of the stoppage and sale 
of the works and the taking of accounts 
any sum was found due by one party to 
the other, such sum shall be paid. Nor is 
there any allegation much less proof in 
this case that the consent of the plaintiffs 
was obtained .by fraud, undue influence or 
coercion or by any other improper meang 
which would have enabled them to avoid 
the agreement in issue had such agreement 
not been incorporated in the decree. The 
authorities which lay down that a consent 
decree may be vacated on the same ground 
on which a private agreement not incor- 
porated in a decree may be vacated have 
therefore no application whatsoever. The 
only point of substance stressed in the 
arguments advanced before us is that 
as the partnership which formed the 
foundation of the first suit wes an illegal 
partnership, the Court hed no jurisdiction 
to entertain the suit and had, therefore, ne 
jurisdiction to pass the preliminary decree 
complained against whether such decree 
was passed with or without the consent of 
the parties. 

Reliance has been placed by the learned 
Counsel on the judgment of their Lordships 
of the Privy Council in Senaji Kapurchand 
v. Pannaji Devichand (6). In that case 
the defendants had failed to raise the 
plea of want of juTisdicticn in the trial 
Court, but it clearly arose on the plaini 
as framed, On the appeal coming up 
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for heating before the High Court that 
plea was raised by the Higa Court siro 
motu and given effect to and their Lordships 
of the Privy Council wpbeld that Uecision. But 
that case is clearly distinguishable on more 
grounds than one. In the first place the plaint 
on the very face ofit disclosed that the 
relief claimed by the plaintiffs was based 
solely upon an illegal partnership and that 
that plea was not dependent on any al- 


‘legations of fact which were required to 


be made and substantiated by evidence 
before effect could be given to it. In 
the second place, the plea of want of 
Jurisdiction wus raised and given effect to 
in the same proceedings. And lastly nə 
such plea was being raised in a separate 
suit when asimilar pleahad been raised 
and disallowed by the Court which decreed 
the first suit. It is well settled that a 
point oflaw pure and simple end not 
depending upon evidence may be raised 
by a party atany stage of the proceed- 
ings and even in appeal. That being so, 
such a point may likewise be taken and 
given effect to by the Court suo motu. — 

But the difficulty of the plaintiffs is that 
the plaint filed by them in the first suit 
does not ex faciz show that the Court had 
no jurisdiction to entertain the first suit 
but the plea of want of jurisdiction was 
taken by them in that suit in their 
application under s. 151 and was definitely 
overruled. In the order passed on that 
application the learned Additional Judicial 
Commissioner hes said: 

“Tt cannot be said that the consent decree in this 
case isa nullity on the face of it. There was no 
plea at the time that the suit partnership had 
contravened the express provisions of s. 4, 
Companies Act. There was ne averment that the 
partnership is not a registe:ed one. There is no 
provision of law declaring a partnership agreement 
to be void which had not been registered though 
required bys. 4, Companies Act, to be registered. 
To my way of thinking it is dcubtful if such an 
agreement is void under s. 28, Contract Act. The 
object of the partnership was not to break the 
law. It would be too far-fetched to think that that wag 
the object with which the partnership was formed. 
Illegality in the mode of the formation of a part- 
nership is not the same thing s an illegality 
in regard to the consideration or object of the agree- 
ment,” 


With all respect to the learned Additional 
Judicial Commissioner, some of the reasons 
given by him in support of his finding 
may not be convincing, but he has given a 
definite finding that hehad jurisdiction to 
entertain the first suit and to pags the 
decree in question. That being so, the 
remedy of the plaintiffs, if any, to have 
that finding set aside was by way of ap- 
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pealin the sama suit and not. by assparate 
sult. 

If the decree in question had not been 
passed by consent, „it is hardly arguable 
that a sait to have it set aside would be 
competent, and the fact that if was passed 
by consent does not in the circumstances 
of the present case aller the position. A 
decree by consent of a competent Oout 
until ibis set aside, raises an estoppel 
just in the same way as a decree by 
default or after consent. In In r2 South 
Amercian and Mexican Co., (13), while deal- 
ing with this point, Vaughan Williams, J., 
has said at p. 45*: 

“Under these circumstances I have only to consider 
with reference to the second question Mr. Moulton’s 
suggestion, that a judgment by consent, upon which 
the Court has not exercised its mind, does not*and 
cannot raise an estoppel inter partes. Jecan only 
say this is the first time I have evcr heard sucha 
proposition suggested. It has always been the law 
that a judgment by consent or by default raises an 
estoppel just inthe sama way asa judgment alter 
the Court has exercissd a judicial discre ion in tho 
matter. The basis of the estoppel is that when 
parties have once litigated a matter, itis the interest 
of the estate that litigation should come t an end and 
if they agres upon a result or upon a verdict, or 
upon a judgment, as the case may bə, an estoppel is 
raised as to all matters in respect of which an 


estoppel would have been raised by judgment if the 
case had been fought out to the bitter end.” 

And Lord Herschell, L. C., bas said at 
p. 50*; 

“The truth isa judgment by consent is intended to 
put a stop to litigation between the parties just as 
much as is a judgment which results from the 
decision of the Court after the matter his been 
fought out tv the end. And Ithink it would ba 
very mischievous if one were not togive a fair 
and reasonable interpretation to such judgments and 
were to allow questions that were really involved in 
the action to be fought over again in a subsequent 
action,” 


The right toinstitute a separate suit to 
set aside a decree passed by consent is 
limited and exists only in a case where the 
dectee incorporates an agreement which is 
void or veidable at the instance of one of 
the parties tothe suit on the ground of 
fraud, mistake, undue influence or other 
similar grounds which would invalidate a 
private agreement not incorporated in a 
decree. And for the purpose of establish- 
ing any such ground evidence is admissible. 
But there isno warrant for holding that- 
when the grounds on which a private agree- 
ment may be avoided do nct exist,a suit 
may still be filed to set a consent decree 
aside on the grounds which would 
not be «available to the plaintiff had the 
decree not been passed by consent. The 


(13) (1895) 1 Ch. 37. . 
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plaintiffs donot attack the compromise on 
the ground of fraud or on any of the 
other usual grounds which are urged to set 
aside a private agreement; but all that they 
say in that behalf is that the plaintiffs were 
ignorant of the provisions of the law, that 
a partnership of more than 20 persons which 
was not registered was illegal, that it was in 
consequence of this ignorance that they 
notouly filed their first suit but entered 
into the compromise. The obvious answer 
to that argument is that ignorance of Jaw 
iS no excuse in a Court of Law, much 
- less in a Court of Equity, when in conse- 
quence of such ignorance the plaintiffs 
have caused irreparable loss to the other 
side. A compromise made by a party 
cannot be set aside on the ground that he 
mage it in ignorance of law in force in 
British india: see s. 21, Contract Act, and 
Ram Niranjan Singh v. Prayag Singh (14) 
at p. 141*. The rule on this point is sum- 
med up in Kerr on Frauds, Edn. 5, p. 494 
thus: 

“The rule is that ignorance of law shall not 
excuse a man or release him fromthe consequences 
of a crime or from liability on a contract. The 
rule is not only expedient, but is absolutely neces- 
sary. If ignorance of law were admitted as a 
ground of exemption, ths Court would be involved 
in questions which would render the administra- 
tion of justice next to impracticable; ior in about 
every case ignorance of law would be alleged and 
the Court would for the purpose of determining 
the point be often compelled to enter upon questions 
of fact insoluable and interminable.” 

And at p. 502 it is said: 

“If one or more parties having or sup- 
posing they have claims upon a given subject- 
matter or claims against each other, agree to 
compromise these claims, and the knowledge 
or means of knowledge, of cach of them 
with respect to the mode in which, and the circum- 
stances under which, his claim arises, stand upon an 
equal footing, and there is an absence of fraud or 
misrepresentation, the transaction is binding, although 
the conclusion at which the parties may have arrived 
isnot that which a Court of Justice would have 
arrived at had its decision been sought. The 
real consideration which each party received under 
a cumpromise being, not the sacrifice of the right 
but the settlement ofthe dispute, and the abandon- 
ment of the claim, it isno objection to the validity 
of the transaction that the right was really in 
one ofthe parties only, and the others had no right 
whatever. If, for instance, two parties claim adverse- 
ly to each other the inheritance of a deceased 
person, and,in order to avoid litigation, agree to 
divide the inheritance, it is noground for setting 
aside the agrezment that only one was heir, and 
that the other gave up the right which he really 
possessed. The fact that the one may havehad no 
claim is immaterial, if he was honestly mistaken ag 
to his claim. It isenough if at tne time of the 
compromise he may have believed he had a claim 
and that the parties have, by the transaction, avoided 


(14) 8 C 138; 10 CL R 66. 
*Page of 8 C.— Ed.) 
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the necessity of going to law. To render valid the 


- compromise of a litigation, it is not even necessary, 


that the question in digpuie should really be doubtful, 
if the parties bona fide consider it be 50.” 


It is hardly arguable that the motive which 
led the parties to enter into a compromise 
in this case was not to avoid litigation. 
All the equities in this case are clearly 
against the plaintiffs. If the partnership 
was illegal they had no right to compel 
the defendants to hand over possession of 
the works to the Receiver and Commissioners 
appointed by the trial Court to stop the 
defendants from carrying on the business 
for their own benefit and to make them 
agree to the property being sold and to 
render accounts. The defendants have 
carried out their part of the agreement 
and there is no reason why the plaintiffs 
in their own turn should not carry out 
their part’ of the agreement and pay what 
is found due by them. 

Lastly, the plaintifis not only failed to 
satisfy the learned Judicial Commissioner 
in the proceedings under s. 151, Civil 
Procedure Code, taken by them in the 
first suit that ex facie the plaint disclosed 
facts which ousted the jurisdiction of the 
Court, but they have failed to satisfy us 
on that point. The mere fact that there 
were more than twenty persons ranged on 
either side was not sufficient for the 
Court to hold that the relief sought in 
the plaint could only be allowed on the 
strengih of an illegal partnership: There 
was a lease of the land and a license to 
manufacture salt issued by Government 
and it is not clear in waose favour the 
lease and license were issued and to what 
extent they affected the alleged partner- 
ship between the parties. Tne lease and 
the license issued by Government were not 
filed along with the plaint in the frst 
suit and, are not even part of the present 
record. Defendants 1 in the present 
suit who were defendants 12 in theold 
suit had according to the plaint in that 
suit, agreed to finance the works and were 
given a certain share. Although they were 
said to have been admitted as partners 
in the business, it was open to them to 
contend that the mere fact taat they 
were given ashare for financing the busi- 
ness did not make them liable as part- 
ners. Paragraph 6 (g) contains an admission 
by the plaintiffs that the parties to the 
suit other than the financiers had to 
bear the cost of the production of salt in 
excess of nine pies per maund. 

A good deal more than wnat is stated in 
the plaint had to be alleged and proved 


50 


before it could be held tht none of the 
relifes cluimed in the first suit could be 
granted on the ground of public policy. 
For these reasons L concur with the 
learned Judicial Commissioner that this 
appeal failsand should be dismissed with 
costs. 
D. Appeal dismissed. 


LAHORE HIGH COURT 
Second CivilAppeal No. 1935 of 1935 
January 17, 1936 
AGHA HAIDAR, J. 

RAM RAKHA MAL- PLAINTIFR— 

APPELLANT < 
versus 
HARNARAIN DAS RAM CHAND AND 
ANOTHER—-DEFENDANTS—RESPONDENTS. 

Deed—Construction—Crude document — Various 
interpretations possible—Interpretation, way of— 
Banker and customer—“‘ Joma", meaning of — Deposit 
—Implied agreement to pay on demand—Suit for 
such amount—Limitation. 

The document in question was a crude document 
and the Counsel for both the parties tried to put 
their own interpretation upon the context : 

Held, that under the circumstances that interpre- 
tation should be put on the document which would 
promote substantial justice and not deprive the 
plaintif of what is justly due to him, 

The word “jama” is very well understood by the 
people who are at all conversant with the language 
used by Indian Bankers. “Jama” means a depo- 
sit and nothing more. i 

On the finding that there was a deposit with the 
Bank, in the absence of anything to the contrary, 
an implied agreement to re-pay on demand must be 
presumed and a suit for such amount within three 
years of demand is within time. Gulab Rat-Gujar 
Mal v. Sandhi (1) and Allah Ditta v. Sadhu Shah 
(2), relied on. 

S. C. A. from the decree of the District 
Judge, Hoshiarpur, dated July 24, 1935. 

Mr. Ram Lal Anand, for the Appellant. 

Mr. Iqbal Singh, for the Respondents. 


Judgment.—This is a plaintiff's appeal 
arising out of a suit for the recovery of a 
sum of Rs. 1,855. The trial Oourt dis- 
missed the plaintiff's suit. The plaintiff 
went up in appeal and the learned District 
Judge has allowed the appeal only to this 
extent: that Ram Chand, one of the defen- 
dants, has been held to be liable and the 
suit has been accordingly decreed against 
him. As tothe rest of the defendants, 
the decree of the trial Court has been 
affirmed. The plaintiff has come up to 
this Court in second appeal. Kartara, 
defendant No.5, was born on April 5, 
1910. While he was about six years 
old, a deposit of Rs. 800 was made on 
his behalf with the firm of MHarnarain 
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Das-Ram Chand by six persons who are 
mentioned in Ex. P-l. These six persons 
appear tobe friends and well-wishers of 
Kartara when he was a child and there- 
fore have figured prominently in the entry 
Ex: P-1 which forms the subject-matter of 
the present suit. On June 20, 1932, after 
Kartara had attained majority he assigned 
his rights in the deposit to the plaintiff 
who instituted the present suit on March 
24, 1933. The plaintiff has impleaded as 
defendants (1) the firm of Harnarain Das- 
Ram Chand (2) Gurcharan Das, (3) 
Gurbakhsh Rai, son of Harnarain Das 
(who seems to have died before the suit), 
(4) Ram Chand, and (5) Kartara. Ram 
Chand, defendant No. 4, admitted the 
plaintiff's claim. Kartara admitted the 
assignment in his subsequent written 
statement, pleading at the same time that 
the previous written statement, which had 
been placed on the record and in which 
he had pleaded that the alleged assign- 
ment in favour of the plaintiff was fictitious 
and without consideration had been drawn 
up without his authority. 

The real contesting defendants are de- 
fendants Nos. 2 and 3, Gurcharan Das 
and Gurbakhsh Rai. They plead that they 
had no knowledge of any deposit and that 
the document Ex. P-1 referred to a loan and 
not to a deposit and that the suit was 
time-barred. It appears that Ram Chand 
had been paying interest on the deposit of 
Rs. “00, and the plaintiff's case was that 
this payment of interest extended the period 
of limitation for the present suit. Defen- 
dants Nos. 2 and 3 pleaded that Ram Chand 
had no authority to make these payments 
for and on behalf of the firm which had 
ceased to exist and that therefore the 
plaintiffs suit cannot be saved from the 


bar of limitation. The most important 
document in the case is Hx-P-l. It is an 
extremely clumsy document and it is 


difficult to interpret its 
On a perusal of its general context it 
appears thaton December 19, 1916, a sum 
of Rs. 800 belonging to Kartara minor, had 
been deposited by six persons named in 
the document in the shop of the firm Har- 
narain Das-Ram Chand. The interest 
agreed upon was8 annas per mensem. It 
was stipulated that interest for a month or 
more could be realized at any time and 
that the principal money shall be payable 
after three years, and that interest shall 
be payable to Shaman if he brings with 
him Lachhman or Rewa Singh. These 
three persons are out of the six, who had . 


exact meaning. 
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originally deposited the money. The docu- 
ment then goes on to provide: 
“Apart from interest, if principal money, up toa 


sum of Rs. 100, was to be taken, then the six persons - 


mentioned above may come and take it: it could not 
be given to a single person. Further, they shall 
haveto bringthe acount book.” 

The plaintiff contended before the 
lower Appellate Court that the suit was 
Within limitation inasmuch as the case was 
governed by Art. 60, Limitation Act. He 
further urged that in any case the period 
of limitation was saved by the payment of 
interest on the part of Ram Chand who 
was a member of the firm Harnarain Das- 
Ram Chand. The learned District Judge 
has held that Art. 60 wasnot applicable 
and that it was a case of an ordinary 
loam. He further held that at the time 
of the ectings of Ram Chand on which 
reliance “is placed by the plaintiff for the 
extension of the period of limitation, the 
firm had ceased to exist and therefore 
Ram Chand was not competent by any act 
of his own to extend the period of limits- 
tion against the members of the firm. 
On these tindings he dismissed the appeal 
as against defendants Nos. 2 and 
He decreed it against Ram Caand who 
had admitted the plaintiffs claim. The 
learned Disirict Judge had formulated two 
points whicn arose in the appeal before him, 
namely: 

“(1) If the claim was within time ? 

“(2) To what extent, if any, were Gurbakhsh Rai 
and Gureharan Das liable ?” 


Having dismissed the plaintiffs claim on 
point No. 1 with the exception of giving him a 
decree against Ram Chand, the learned Dis- 
trict Judge did not consider it necessary to 
record any finding on point No. 2. Exhibit 
P-1, us already stated, is a crude document 
and a good deal of time of this Court was 
wasted in reading it over and over again. 
The learned Counsel also tried to put 
their own interpretation upon the context. 
In this state of affairs I would put that 
interpretation upon the document which 
would promoie substantial justice and not 
deprive the plaintiff of what is justly 
due to him. As Iread the document it 
is clear to me that the money was put 
in the firm shop as “jama.” Now the 
word “jama” is very well understood by the 


people who are at all conversant with the . 


language used by Indian Bunkers. “Jama” 
means a deposit and nothing more. This 
money was to be retained by the firm 
for three years certain. This condition is 
very common kecause in many cases the 
- depositor is anxious to invest his money 
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for a certain period and the Banker is 
also desirous that ehe should not be called 
upon to pay the money at a time which 
might be incovenient to him. Thus a fixed 
period was mentioned in the instrument of 
deposit so that both parties may know how 
they stand. There is provision made 
about the payment of interest and then 
there is the further provision about the 
payment of money noi exceeding Rs. 100. 
to three persons already mentioned. This 
condition was apparently added in order 
to safeguard the interests both of the 
firm as well as of the minor. As stated 
above, Kartara has now attained majority: 
and therefore it was open tohimor his. 
successors-in-interest to make the demand, 
and the condition as to the presence of 
the three persons above-named would ipso 
facto cease to he operative. This demand 
seems to have been made by means of 
the notice dated February 20, 1933. 
$ The condition as regards thesum being 
payable on demand” may be implied from 
the course of dealings between the parties 
and other circumstances of the case, vide 
Gulab Rai Gujar Mal v. Sandhi (L). There 
is also a judgment of this Court by a 
Jearned Single Judge, Allah Ditta v. Sadhu 


Shah 147 Ind. Cas. 338 (2). The 
learned Judge observed that on the 
finding tnat there was a deposit 


witn the defendant, in the absence of 
anything to the contrary, an implied agree- 
ment torepay on demand must be presum- 
ed. This seems to be a correct way of 
looking at the matter when we have to 
deal with a document which is not very 
clear. In my opinion the demand having 
been made by means of the notice dated 
February 20, 1933, the suit must be taken 
to be within time. The decree against 
Ram Chand has not been challenged and 
it would stand. As regards the liability, 
if any, of Gurcharan Das and Gurbakhsh 
Rai, defendants Nos.2 and 3, that will 
have to be decided by the Court below. 
I therefore allow the appeal, set uside the 
judgment of the two Courts belowon the 
question of limitation as against defendants 
Nos. 2 and 3 and remand the case for 
disposal to the lower Appellate Court 
according to law. Costs here and here- 
inafter shall abide the result. The court- 
fee paidin this Court shall be refunded. 
D. Appeal allowed. 


(1) 15 Lah. 242; 151 Ind. Cas. 712; A I R 1934 Lah, 
42; 37 PL R 56;7 R L 200. 

(2) 147 Ind. Cas. 338; AI R 1934 Lah. 179; 35 P 
L R91; 6 R L 385. 
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RANGOON HIGH COURT 
Civil Revision Petition No. 416 of 1935 
January 23, 1936 
Maokney, J. 
MOHAMMAD RAZAK—APPLIOANT 
VETSUS 

RAM RATAN TEWARY— RESPONDENT 

Registration Act (XVI of 1908), s. 17 (1) (b)—Cattle 
of judgment-debtor attached in execution—. pplicant 
executing surety bond, mortgaging certain properties 
and undertaking to produce cattle and in case of 
failure binding himself to pay Rs. 90, value of 
cattle—Document held neither mortgage nor charge— 
Registration, not essential—Transfer of Property Act 
(IV of 1882), s. 100. 

The applicant executed a security bond in a cer- 
tain execution proceeding which provided: ‘I of my 
own free will stand surety on behalf of the said 
(judgment-debtor), mortgaging the following proper- 
ties, and covenant that the attached cattle shall be 
produced before this Court, when required by this 
Court and failing therein, I bind myself to forfeit 
asum of Rs. 90 the value of the cattle’ : 

Held, that the document in question was neither a 
mortgage, nor did it create a charge, so ae to bring 
it within the operation of e. 100, Transfer of Proper- 
ty Act. That being so, it was not necessary that it 
ghould be registered ; for it created an interest of a 
value less than Rs. 100, and, therefore, did not come 
within the operation of s. 17 (1) (b), Registration Act. 
Raj Raghubar Singh v. Jai Indra Bahadur Singh (2), 
relied on, A. S. P.S. Subramanian Chettiar Firm 
v. Lloyds Bank, Ltd. (1), distinguished. h 

O. R.P. from the decree of the Assis- 
tant District Court, Insein, dated Septem- 
ber 20, 1935. 

Mr. Datta for Mr. Bose, Messrs. De and 
Basu, for the Applicant. 

Mr. Kyaw Din, for the Respondent. 


Judgment.—The applicant, Mohammad 
Razak, executed a security bond in Civil 
Execution No. 329 of 1934 of the Town- 
ship Court of Insein, whereby, in the terms 
of the bond : 

“I, Mohammad Razak, Trader of Insein, of my 
own free-will stand surety on behalf of the said 
Hitzaji Barhai (judgment-debtor), mortgaging the 
following properties, and covenant that the uttach- 
ed cattle shall be produced before this Court, when 
required by ihis Court and failing therein, 1 bind 
myself tu forfeit a sum of Rs. 90 the value of the 
cattle.” 

The decree-holder, Rum Katan Tewary, 
‘the present respondent, has not had oc- 
casion to apply to the Court to enforce 
the bond. ‘the Court fixed Mohammad 
Rezak’s liability at Rs. 90 oniy, and dieci- 
ed that the property fuin.shed by Lim as 
security siould be sold in case tue cattle 
were not produced. 

The present applicant, the surety, ap- 
pealed to the Assistant District Court 
against this orderon the ground that as 
the security bend was not registered it 
eculd uot be enforced. The learned Assis- 
tant District Judge, however, Leld that 
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the transaction was not a mortgage and 
that no registration was necessary. He 
dismissed the appeal. The surety now 
applies to this Court to revise the order 
of the Assistant District Court on the ground 
that the security bond, being not registr- 
able, is not enforcible in law. Reliance is 
placed on A.S. P. S. Subramanian Chettiar 
vy. Lloyds Bank, Ltd. (1). In this case, how- 
ever, their Lordships had to deal with a 
security bond which related to property 
worth considerably more than Rs.,100, and 
it seems from the judgment that it was 
a bond which created an equitable mort- 
gage at least in favour ofthe Bank. In 
the present case, although the word “mort- 
gaging” is used, it seems to me that it can 
have no more significance than that of 
“holding as security.” Their Lordshipsof 
the Privy Council had pointed out.in Raj 
Raghubar Singh v. Jai Indra Bahadur Singh 
(2), that a document of this nature is not 
a mortgage. They say: 

“For a proceeding under the Transfer of Proper- 
ty Act there must be a mortgagor and mortgagee 
.... Now, no person is mentioned in the mstru- 
ment...... This instrument doesnot purport to bind 
the sureties to any individual officer or to any- 
one. It is suggested that they are bound to the 
Court. But the Court is not a juridical person. It 
cannot be sued. Jt cannot take property, and as 
it cannot take property, it cannot assign it. It re- 
mains, therefore, that here is an unquestioned 
liability, and there must be some mode of enforc- 
ing it, and that the only mode of enforcing it 
must be by the Court making an orderin the suit 
upon an application to which the sureties are 
parties, that the property charged be sold unless 
before a day named the sureties find the money.” 

It is truethat it does not appear from 
the report of their Lordships’ order whe- 
ther or not the bond in question had been 
registered, but it seems to me that that 
isimmaterial. We haveit that a document 
of the nature of that now before us is not 
a mortgage. It hasbeen urged before me 
that it must be held to create a charge. 
But here, s. 100, Transfer cf Property Act, 
states : 

“Where immovable property of one person is, 
by act of parties or operation of law, made secu- 
rity for the payment of meney to another, and 
the transaction does nut amount to a mortgage, the 
latter person is said to have a charge on the pro- 
perty; and all the provisions hereinbefore con- 
tained which apply to a simple mortgage shall, 
so far as may be, apply to such charge.” 

Here, again, there must be a person 
having a charge on the property, a person 
to whom money has to be paid, but in 

(1) 13 R 359; 156 Ind. Cas. 534; AI R1939 Rang. 
168; 8 R Rang. 10. 

(2) 461 A 228; 55 Ind. Cas. 550; A IR 1919P C 
55; 22 O C212; 42A 158;6O LJ 682; 38 ML J 
302; 18 A LJ 263; 22 Bom. L R 521; 13 LW 82 
(PO. ° 
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the present case there is no person to whom 
the money must be paid. True, if this 
document did create a charge, then, inas- 
much as the provisions applying to a 
simple mortgage must apply to such a 
charge, it could be argued that under 
the provisions of s. 59, Transfer of Property 
Act, the document ought to have been re- 
gistered, as where the principal money 
secured is less than Rs. 100, a mortgage 
may be effected either by a registered 
instrument, or (except in the case of a simple 
mortgage) by delivery of the property. I 
hold, therefore, that the document in ques- 
tion is neither a mortgage, nor does it 
create a charge, so as to bring it within 
the operation of s. 100, Transfer of Property 
Act. That being so, it appears to me that 
it “is not necessary that it should be re- 
gistered ; for it creates an interest of a 
value less than Rs. 100, and, therefore, 
does not come within the operation of s. 17 
(1) (b), Registration Act. 

For these reasons I consider that the 
order of the Assistant District Court was 
correct, and this application is dismissed 
with costs, Advocate’s fee two gold mohurs. 

D. Application dismissed. 


LAHORE HIGH COURT 
Civil Appeal No. 1817 of 1935 
January 24, 1936 
ADDISON AND ABDUL RASHID, JJ. 
SURAJ BHAN AND OTHERS— APPELLANTS 
VETSUS 
ALLAHABAD BANK, DELHI AND 0OTHERS— 


RESPONDENTS 

Civil Procedure Code (Act V 1908), O. XXXIV, 
r. 5, 3.47—Mortgage decree—Sale of property in 
execution thereof—Right of redemption, how long 
subsist—Position of mortgagor with regard to redemp- 
tion before and after amendment—Decision of execut- 
ing Court on application under O. XXXIV, r. 5— 
Appeal, if lies—Auction-purchaser, if necessary 
party—Interpretation of statutes—Law of procedure 
—Amendment—Amended law, whether governs pend- 
ing actions. 

The law of procedure governs all pending cares 
from the time it comes into force, unless there is 
anything in the amending Act to the contrary. 

Before the amendment of the Civil Procedure Code 
the right of redemption was not destroyed by the 
passing of the final decree. The right of redemption 
wae available to the judgment-debtor till the date 
of the sale. When the new Act came into force the 
the right to redeem which wag available to 
judgment-debtor till the date of the sale was made 
available to him by means of the amended rule till 
the date of the confirmation of the sale. So under 
O. XXXIV, r. 5, the law, as it stands since the 
amendment, the right of redemption remains intact 
till the date of the confirmation of sale and if before 
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that date the judgment-debtor pays into Court the 
entire decretal amount together with 5 per cent. of 
the purchase-money, éhe Court cannot proceed any 
further with the execution proceedings. i 

The decision of an executing Court on an applica- 
tion under O. XXXIV, r. 5, falls within the par- 
view of s. 47, Civil Procedure Code, and is appeal- 
able. Malawa Mal v. Sunder Singh (2), referred to. 

In proceedings under O. XXXIV, r. 5, Civil Pro- 
cedure Code, the auction-purchaser is not a necessary 
party. When an appeal is preferred from a decision 
of a Court dismissing an application under O. XXXIV, 
r. 5, Civil Procedure Code, it is unnecessary to make 
the auction-purchaser a respondent av he was not a 
party to the original proceedings under O. XXXIV, 
r.5. 


CG. A. from the decision of the Sub- 
Judge, First Class, Delhi, dated Septem- 
ber 3, 1935. 


Messrs. Mehr Chand Mahajan, Shamair 


Chand and Qabul Chand for the Appel- 
lants. 
Messrs. J. N. Aggarwal and Partab 


Singh, for the Bank. 
Mr. Bhagwat Dayal, for the 
Purchaser. 


Abdul Rashid, J.-—The facts of the case 
bearing on the question of law involvedin 
this appeal may be shortly stated. Kidar 
Nath and Sheo Parshad purchased the 
property in dispute, known as Tawela Mul 
Chand Ganga Bishan, in 1917 for Rs. 76,000. 
On January 3, 1925, they mortgaged this 
property in favour of the Allahabad Bank 
for Rs. 12,000. On January 2, 1926, Kidar 
Nath and SheoParshad sold the equity of 
redemption of this property to Suraj 
Bhan for Rs. 1,20,000 On June 2 an ap- 
plication was made by the creditors of 
Kidar Nath and Sheo Parshad for their 
adjudication as insolvents. On December 
23, 1927, the Allahabad Bank brought a 
suit against the mortgagors and Suraj 
Bhan for sale of the mortgaged property 
on the basis of the mortgage. On Janu- 
ary 19, 1928, Kidar Nath and Sheo Parshad 
were adjudicated as insolvents and their 
Property was placed in the hands of the 
Official Receiver. A: preliminary decree 
was obtained by the Allahabad Bank on 
August 4, 1928, against the  insolvents 
and Suraj Bhan. As the Official Receiver 
had not been impleaded as a defendant 
by the Allahabad Bank he is contesting 
the validity ofthe decree and is also 
contesting the sale of the equity of redemp- 
tion in favour of Sura] Bhan in separate 
proceedings. The final decree in the suit 
instituted by the Allahabad Bank was 
passed on July 2, 1929. 

On July 6, 1929, the Bank started exe- 
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cution proceedings with respect to the 
final decree obtained by it. At that time 
the amount due to the Bank was about 
Rs. 15,000. On April 16, 1930, the property 
in dispute was sold by means of a court- 
auction and was purchased by Kanshi Ram 
and Hannu Mal for Rs. 30,500. On May 
13, 1930, Suraj Bhan filed an application 
‘under O. XXI. r. 90, Civil Procedure Code, 
praying that the sale may be set aside on 
the ground that there had been material 
irregularity in publishing and conducting 
the sale. On June 4, 1932, Suraj Bhan 
‘presented an application under O. XXXIV, 
r. 5, Civil Procedure Code as amended 
by Act XXI of 1929 and deposited a sum 
of Rs. 22,000 in Court. The preliminary 
‘decree was amended in some minor par- 
ticulars on October 1, 1932, and Suraj 
Bhan presented a third application on 
November 21 to the effect that as the pre- 
liminary decree had been amended, the 
final decree based on the preliminary 
‘decree was a nullity. There was also an 
application under O. XXI, r. 84, Civil Pro- 
cedure Code to the effect that Kanshi Ram 
and Hannu Mal had not been properly 
‘declared to be the auction-purchasers. By 
means of its order dated September 3, 1935, 
the execnting Court dismissed all the 
applications presented by Suraj Bhan and 
confirmed the sale of the property in 
dispute in favour of Kanshi Ram and 
Hennu Mal in lieu of Rs.30,500. Against 
this decision Suraj Bhan has preferred 
an appeal to this Court. 

The executing Court dismissed the ap- 
plication under O. XXIV, r. 4, Civil 
Procedure Code, onthe ground that the 
sale had taken place in pursuance of’ the 
execution proceedings initiated by the 
Allahabad Bank on July 6, 1929, and that 
as Act XXIof 1929 did not come into 
force till April 1, 1930, the present case 
was governed by O. XXXIV, r.5, as it 
stood before the amendment made in 
1929. It held that under the oid rule it 
was possible for the defendant to redeem 
the mortgaged property till the date of 
the sale by paying into Court the amount 
-declared due on the basis of the mortgage 
but that once the sale had taken place 
the defendant was debarred from redeem- 
ing the mortgaged property. It was con- 
tended by the learned Counsel for the 
appellant that the lower Court had erred in 
holding that the new rule introduced by 
Act XXI of 1929 which came into force on 
April 1, 1930, was inapplicable to the 
present case. Clause (e) s, 15 (1), Act 
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XXI of 1929 lays down that nothing in 
the Act shall be deemed to affect anything 
done in the course of any proceeding 
pending in any Court before the first day 
of April, 1930. In the present case the sale 
took place on April 16,1930. All the acts 
which had already been done in the course 
of execution proceedings before Aprill, 
1930, would undoubtedly be governed by 
the provisions of the old law, but as the sale 
took place or: April 16, 1930, the sale itself 
cannot be said to be an act which had 
been donein the course of any proceed- 
ing pending on April 1, 1930. Even under 
the old rule the right of redemption was 
not destroyed by the passing of the final 
decree. The right of redemption was avail- 
able tothe judgment-debtor till the date 
of the sale. On April 16, 1930, the right 
of redemption was still available tò the 
judgment-debtors. Before April “16, 1930, 
the new Act came into force and the 
right to redeem which was available to 


“the judgment-debtor till the date of the 


sale was made available tohim by means 
of the amended rule till the date of the 
confirmation of the sale. It is well settled 
that the law of procedure governs all 
pending cases from the time it comes into 
force unless there is anything in the amend- 
ing Act to the contrary. 

Reliance was placed on behalf of the res- 
pondents on Asia Khatun v. Nurjahan 
Khatun (1). That case is, however, clearly 
distinguishable. In that case the sale had 
taken place on February 19, 1930, and 
as Act XXI of 1929 did not come into force 
till April 1, 1930, it was held that the 
provisions of O XXXIV, r. 5, Civil Proce- 
dure Code as they stood before the amend- 
ment, were applicable and that the right 
of redemption with reference to persons 
who were concluded by the decree for sale 
was extinguished by the sale „actually 
taking place. We are, therefore, of the 
opinion that the provisions of O. XXXIV, 
r. 5, Civil Procedure Code as amended 
by Act XXI of 1929 are applicable to the 
present case. Under O. XXXIV, r. 5, Civil 
Procedure Code where on or before the 
date fixed or at any time before the con- 
firmation of the sale made in pursuance of 
a final decree the defendant makes pay- 
ment into Court of all the money due 
from him together with 5 per cent. of the 
amount ofthe purchase money for pay- 
ment tothe purchaser, the Court is bound 
to pass an order ordering the plaintiff to 

(1) 590 1464; A I R 1933 Cal. 39; 142 Ind, Cae- 
125; 36 C W N 955; Ind. Rul, (1938) Cal. 236, 
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transfer the mortgaged property to him 
and to put him in possession thereof. In 
the present case this desposit was made 
by Suraj Bhan on June 4, 1932. The 
executing Court had, therefore, no juris- 
diction to proceed with the execution pro- 
ceedings and, after rejecting the objections 
taised by the judgment-debtor, to confirm 
the sale in favour of the auction-pur- 
‘chasers on September 3, 1935. Under 
O. XXXIV, r 5, the law, as it stands 
since the amendment, the right of redemp- 
tion remains intact tillthe date of the 
‘confirmation of sale and if before that 
date the judgment-debtor pays into Court 
the entire decretal amount together with 
5 percent. of the purchase money, the 
‘Court cannot proceed any further with 
the execution proceedings. We are, 
therefore, of the opinion that the Court 
acted* illegally and without jurisdiction in 
continuing the execution proceedings after 
June 4, 1932, and in confirming the sale 
on September 3, 1935. 

It may be mentioned thata preliminary 
objection. was taken tothe hearing of this 
appeal to the effect that as the auction- 
purchasers had not been made parties to 
the appeal, the appeal was incompetent. 
We are of the opinion that this contention 
has no force so faras the consideration 
of the application under O. XXXIV, r. 5, 
is concerned. In a proceeding under 
O. XXXIV, r. 5, the auction-purchaser is 
not a necessary party. When an appeal 
is preferred from a decision of a Court 
dismissing an application under O. XXXIV, 
T. 5, Civil Procedure Code, it is unnecessary 
+o make, the auction -purchaser a respondent 
‘as he was not a party to the original 
proceedings under OO. XXXIV, r. 5. The 
decision of an executing Court on an ap- 
plication under O. XXXIV, r. 5, falls within 
‘the purview of s. 47, Civil Procedure Code, 
and is appealable vide Malawa Mal v. 
Sunder Singh (2). For the reasons given 
above we accept this appeal, set aside the 
order of the Court below dismissing the 
‘application under O. XXXIV, r. 5 Civil 
Procedure Code, and hold that the appel- 
lant was entitled.to redeem the mortgaged 

decretal 
cent. of the 


MB A T R1933 Lah. 36> 2 > 
: R373; Ind, Rul °°" 1, 142 Ind. Cas. siv, 
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applications under O. XXI, rr. 84 and 90, 
Civil Procedure Oode. Parties will bear 
their own costs, in the executing Court 
and in appeal. 

D. Appeal allowed. 


CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 1204 
of 1932 
December 10, 1934 
Nasim ALI. J. 
BANAMALI DAS—DEFENDANT 
—APPELLANT 
VveTSUs 
KAMALA KANTA MAJUMDAR 

- —PLAINTIFF—RESPONDENT 

Landlord and tenant—Lease for fixed period— 
Clause that tenant will make new arrangement with 
landlord at end of period and if no such arrange- 
ment made, tenant to continue on same rent—Held, 
latter clause amounted to present demise for further 
period—Lease, construction —Deed. 

The mere fact that a fixed period is mentioned 
ina leasedoes not necessarily confine the term of 
that lease to that period only if there are other 
clauses in the leases indicating the continuance of 
the lease for a further period after the expiration 
of the first term. In each case the Court will have 
to determine the intention of the parties taking all 
the clauses in the document into consideration. 

In one portion of a lease it was provided that 
the raiyat would be in occupation for a period of 
five years on a rent of Rs. 15 and that he will 
make a new arrangement with the landlord at the 
end of the said term. But in another clause it was 
stated that if no fresh arrangement was made the 
raiyat would continue in occupation asa tenant on 
the same rent as before: 

Held, that -the latter clause was not a mere coven- 
ant for renewal. In the abserce of any new arrange- 
ment the old arrangement would continue. This 
clause indicated a present demise for a further 
period. Basanti Charan Sinha v. Rajani Mohan 
Chatterjee (1) and Nibaran Chandra Batta vx. Amar- 
chandra Das (2), distinguished. Abdul Karim v. 
Abdul Rahman (3), relied on. 


A. against the decree of the Additional 
Subordinate Judge, Third Court, Noakhali, 
dated June 15, 1931, affirming that of the 
Munsif, Sandwip, dated April 29, 1930. 

Mr. Jitendra Kumar Sen Gupta, for the 
Appellant. 

Dr. Radhabenode Pal and Mr. Rajkumar 
Chakravarty, for the Respondent. 

“ Judgment—tThis is a defendant's 
appeal in an action for ejectment under 
s. 44, cl. (c) of the Bengal Tenancy Act. 
The Courts below have decreed the syits 
The facts of the case so far eS, they are 
relevant for the purposes f the present 


appeal and which 9 Rot in dispute now . 


gre oF £ 


pen peel is the landlord of the 


The plaintiff 
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holding. The defendant came upon the 
land as a non-occupancy raiyat after execu- 
ting a kabuliyat in plaintiff's favour on 
Chaitra 18, 1325 B. S. The material 
portion of the kabuliyat is as follows :— 

“I will be your tenant in respect of 15 gds. of 
land at an annual rent of Rs. 15 for a period of 
five years. I will pay the stipulated rent to you 
every year and take dakhilas signed by you. 
Without such a dekhila 1 will not be entitled to 
claim exemption from payment of rent. After the 
expiration of the term I will take a fresh settle- 
ment. I will preserve the boundary of the land. 
If the area of the land be found to be more, 
will pay additional rent and if it be found less I 
will get proportionate abatement of rent. At the 
end ofthe term if I cannot make a fresh settle- 
ment, I will continue to be tenant under you as 
before and pay the aforesaid rent as the rent settled.” 

After the expiration of five years from 
the date of the kabuliyat the tenant did not 
enter into a fresh engagement. He was, 
however, dispossessed. He filed a suit 
under s.9 of the Specific Relief Act but 
failed. He thereafter instituted a regular 
suit for possession impleading the landlord 
as a defendant on the strength of the 
kabuliyat in the year 1927 and succeed- 
ed in recovering possession. On Septem- 
ber 5, 1929, i.e. after the expiration of 
ten years from the date of the kabuliyat 
the landlord instituted the present. suit 
for ejectment on the ground that the term 
of the lease expired at the end of 
1335 B.S. 

It is conceded by the learned Advocate 
fr the plaintiff-respondent that if the 
terms of the kabuliyat relating to the 
tenant's right after the expiration of five 
years from the date of the kabuliyat 
indicate simply a covenant for renewal for 
a further period and not a present demise 
for a further term, the provisions of s. 44, 
cl. (c), would not be attracted and plaintiff 
must fail. It is also conceded by the 
learned Advocate that if the demise be 
for an indefinite period after the first five 
years, plaintiff would also fail. The 
learned Advocate for the appellant also 


concedes that if these terms created in’ 


substance a present demise for 10 years 
only, plaintiff's suit must succeed. 

The only point that emerges for considera- 
tion, therefore, is whether by the kabuliyat 
there was a demise for ten years only. 
In one portion of the lease no doubt it 
is provided that the raiyat would be in 
occupation for a period of five years on 
a rent of Rs. 15 and that he will make 
a new arrangement with the landlord at 
| the end of the said term. But in another 
clause it is stated that if no fresh arrange- 
ment is made, the raiyat will continue in 
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occupation as a tenant on the same rent 
as before. This clause, therefore, is not 
a mere covenant for renewal. In the 
absence of any new arrangement the old 
arrangement will continue. This clause 
in my opinion indicates a present demise 
for a further period. The learned Advocate 
for the appellant, however, contends that 
even if this clause implies a present demise, 
the words “as before” simply imply that 
the tenant would continue to hold as a 
tenant and that the words do not imply 
that the term would be as before, 1. e. for 
five years. In other words the contention 
of the learned Advocate is that the words 
“as before” do not define the period of 
occupation after the first five years, and 
consequently the lease is to be treated as 
a lease for five years and after that for 
an indefinite period. The two essential 
terms ina lease for cultivation are the 
rent and the period. The clause in ques- 
tion specified the rent and the words 
“As before” must, therefore, have referen- 
ce to the duration of the lease. It was 
not disputed that if the tenant wanted to 
avail himself of the covenant for renewal, 
the lease would have been renewed only 
for a further period of five years. The 
intention of the parties must, therefore, 
have been that ifthe lease be not renewed 
on the basis of the renewal clause, the 
parties would be in the same position as 
if the lease would be a lease fora further 
period of five years, in other words the 
lease would be a lease for ten years. 

It could never have been the intention of 
the parties that if there be nonew arrange- 
ment the tenant would be in a more 
advantageous position. The learned 
Advocate for the appellant relied upon 
two decisions of this Court reported in 
Basanti Charan Sinha v. Rajani Mohan 
Chatterji (1), and Nibaran Chandra Datta 
v. Amarchandra Das (2). The first case 
simply lays down that the mere fact that 
there is an option for renewal in a lease 
for a further period after the expiration 
of the first period would not make it a 
continuous lease for the first period and 
the further period. In the present case 
in addition to the covenant for renewal 
there wasa demise for a further period 
after the expiration of the first period of 
five years if the lease were not renewed 
on the basis of the covenant for renewal. 


(1) 49 0928; 86 Ind. Cas. 227; 26 O WN7L1;AIR 
1922 Cal. 514; 39 OL J 85. 

(2) 60 O 1056; 143 Ind. Cas. 254; A I R 1933 Cal. 
419; Ind. Ral, (1933) Cal. 387; 37 Q W N 618 (F. B.). 
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In the.second case it was simply pointed 
out that amere fact that it was optional 
with the lessee to ask for a fresh lease 
if he desired to hold on and if he did 
so apply, the lessor would be bound to 
grant, it would not effect a present demise: 
In this case on a consideration of the 
terms of the lease it was held that there 
was only a covenant for renewal and there 
was no present demise of afurther period 
after the expiration of the first period. 


In the present case, however, in addition: 


to the clause for renewal, there is a 
further clause which, as I have already 
observed, indicates a present demise for 
a further period after the original term 
has expired. 

The learned Advocate for the respond- 
emt cited the case of Abdul Karim v. 
Abdul Rahman (3), in support of his con- 
tention that if there is a demise for a 
fixed period by a lease and if there be 
a further stipulation in the lease that 
the conditions of the lease would continue 
in force tilla fresh settlement is made, 
the lease would not be terminated at the 
end of the first period but would continue 
after that period had expired. The learned 
Advocate for the appellant, however, con- 
tended that in that case there was an 
express clause in one portion of the lease 
that the tenant would never be ejected. 
But this clause was taken to effect a 
present permanent demise after the first 
period. This case, therefore, supports the 
view that the mere fact that a fixed 
period is mentioned in lease does not 
necessarily confine the term of that lease 
to that period only if there are other 
Clauses in the lease indicating the con- 
tinuance of the lease for a further period 
after the expiration of the first term. In 
each case the Court will have to determine 
the intention of the parties taking all the 
clauses in the document into considera- 
tion. As I have already pointed out, the 
intention of the parties as evidenced 
by the lease in question was that if no 
fresh settlement was made, the lease would 
continue for five years more after the 
expiration of the first five years. 

The Courts below were, therefore, right 
in decreeing the plaintiffs suit. The 
appeal, therefore, fails and is dismissed 
with costs, 

Leave to appeal under s. 
Letters Patent has been asked for and is 
refused. 

D. Appeal dismissed. 
(3) 15 O LJ 672; 13 Ind. Cas. 364. 


15 of the 


SHANI RAM-RAM GOPAL V. COMR. OF INCOME-TAX (LAFL) 57 


LAHORE HIGH COURT 
Civil Reference No. 8 of 1936 
April 22, 1936 
ADDISON AND ABDUL RASHID, JJ. 
Messrs. DHANI RAM-RAM GOPAL— 
ASSESSEES— PETITIONERS 
versus 
Tue COMMISSIONER or INCOME-TAX, 
PUNJAB, NORTH-WEST FR ‘NTIER 
AND DELHI PROVINCES 

Income Tax Act (XI of 1922), ss. 33, 25 (2), 66 (2)— 
Setting aside finding of discontinuance and directing 
enquiry into succession in cases pending agatnst 
propounded successors—Order, held not prejudicial to- 
predecessor assessee. 

Held, that an order under s. 33 setting aside a 
finding of discontinuance (contained in an order 
under s. 25 (2) without levy of tax and in abgence 
of refund claim under s. 25 (2) and directing enquiry 
into succession in cases pending against the pro- 
pounded successors, is not an order prejudicial to 
the predecessor assessee within the meaning of 
s. 66 (2). 

Case referred under s. 66 (2) of the 
Income Tax Act, by the Commissioner of 
Income Tax, Punjab, North-West Frontier 
and Delhi Provinces, with his No. S 1 R. T.. 
35, on February 15, 1936, for orders of 
the High Court. 

Messrs. Mehr Chand Mahajan and Kirpa 
Ram Bajaj, for the Assessees-Petitioners. 

Mr. Asa Ram Aggarwal, for Mr. Jagan 
Nath Aggarwal, for the Income Tax Com- 
missioner, for the Respondent. 


Order.—This is a reference under 
s. 66 :2) of the Income Tax Act regarding 
an order made by the Commissioner of 
Income Tax under s.33 of the Act in the 
matter of the 1933-34 assessment of Messrs. 
Dhani Ram-Ram Gopal. The assessee was 
assessed for several years as a Hindu 
undivided family and eventually as a. 
registered firm on partition up to 1932-33. 
By order dated October 31, 1933, the 
Income Tax Officer held that the firm had 
divided up and that there had been dis- 
continuance under s. 25 (2) and that under- 
s. 25 (3) no tax was payable. 

On March 25, 1935, this finding came- 
before the Commissioner who issued notice: 
of review before the expiry of 1934-35. 
An Advocate appeared before him and 
was heard. Thereafter he set aside the 
order of the Income Tax Officer, holding. 
that discontinuance had not been establish- 
ed and he found accordingly for the 
purposes of this case, but he was careful 
to explain at various places in his order 
that in each of the new assessment cases, 
which would follow from this, the facts 
must be found by the Income Tax Officer 
independently, and that all that he was. 
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‘then doing was to clear out ofthe way 
-of the Income Tax Officer the prior order 
in the original assesses’ case as a Matter 
of executive propriety, so that it might 
not stand to embarrass his ‘findings in the 
-cases of the other assessees. 

The original assessee then moved the 
‘Commissioner for a reference to this 
Court and two questions have been 
referred:--- . 

_ “(1) Is an order under s. 33 setting aside a find- 
ing of discontinuance (contained in an order under 
s. 25 (2) without levy of tax and in absence of 
refund claim under s. 25 (2) and directing enquiry 
into succession in cases pending against the pro- 
pounded successors, an order prejudicial to the 


“predecessor assesses within the meanin of 
s. 66 (2) 2” ed 

(2) If the answer to question No. 1 is in the 
affirmative, wae there any material on which the 
order in issue could be passed ?” 


The Commissioner has again been careful 
to point out in his order of reference that 
the actually assessed successors are the 
only persons aggrieved and that the find- 
ings as regards them will have to stand 
or fall on the evidence in their own 
‘cases and not on the evidence in this 
case. This seems tous to be undoubtedly 
correct, and as there was no enhance- 
ment of assessment, it also seems to us 
that the order passed on review by the 
Commissioner was not otherwise prejudicial 
to the original assessee, for the succes- 
‘sors, if and when assessed, will have 
‘every Tight to be heard independently 
before the Income Tax authorities and to 
have a reference to this Court or any 
question of law that may arise in their 
assessment. There has thus been no 
‘Prejudice, and all that the learned Counsel 
appearing for the original assessees was 
able to claim as prejudicial was ‘the 
circumstance that the Income Tax Officer 
might feel himself compelled to follow the 
reasoning adopted by the Commissioner 
‘in his order in review. This, however, 
is not so, for the Commissioner has been 
careful to point out that there must be 


“an independent assessment of the alleged 


‘successors who will be entitled to produce 
«whatever evidence they can. 

For the reasons given, we answer the 
‘first question in the negative, so that the 
second question does not require to be 
answered. This is a case in which we make 
no order as to costs. 


D: Answered in negatice,.- 
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Criminal Revision Application No. 39 of 1936 
March 25, 1936 
Davis, J.C. AND Logo, A. J. ©. 
TAHIRALT AND OTHERS—ÅPPLICANTS 
versus 
EMPHROR—Obpprosits Party 

Criminal Procedure Code (Act V of 1898), s. 489— 
Bombay Prevention of Gambling Act (IV of 1887 as 
amended in 1910), s.12—Question whether place is 
public place is one of fact—“Any place to which 
public have or are permitted to have access ”, con- 
struction—Deciding factor is whether owner has 
extended invitation to public. ` 

Whether a place is a place to which the public 
have or are permitted to have access within the pro- 
visions ofs. 12, Bombay Prevention of Gambling 
Act, is a question of fact. The High Court will not 
ordinarily in revision interfere with the findings of © 
a competent Magistrate on questions of fact. 

No distinction can be made, in construing the ex- 
pression, “ any place to which the public have or 
are permitted to have access,” ins. 18, Bombay 
Prevention of Gambling Act, between a right con- 
ferred on the public by a statutory provision or a 
recolution of a Municipality, and a right conferred 
on the public by a privite owner, and the deciding 
factor is not whether the place is or is not owned by 
a private individual or a statutory body, but the 
use to which it is put. Ifa private owner invites 
either expressly or by implication the public gene- 
rally to enter his garden, then so long as that in- 
vitation is extended tothe publie generally, solong 
the garden is a place to which the public have or 
are permitted to have access within the meaning of 
the section. The fact that the owner reserver to 
himself the right to exclude undesirables is not 
the deciding factor. Emperor v. Mangubhai Dahya- 
bhai (1), referred to. 


Mr. H. B. Tyebji, for the Applicants. 
Mr. Partabrai D. Punwani, for the 
Crown. 


Davis, J. C.—This is an application in: 
revision to us to set aside the conviction 
of five young men ‘who have been con- 
victed by the First Class Magistrate of 


Karachi for an offence unders. 12, Bom- 


bav Prevention of Gambling Act, and sen- 
tenced each to pay afineof Rs. 50. The 
principal argument in revision is that the 
place in which these young men were 
playing was nota place to which the pub- 
lic have or are permitted to have access 
within the provisions of the section, but 
is a private garden belonging to one Seth 
Abdul Hussein to which only such res- 
pectable members of the public as the 
owner permits have access. Whatis meant 
is, that the garden isnot a public garden 
put a private garden. 

Whether a place is a place to: which the 
public have or are permitted to have .ac- 
cess within the provisions of the section 
appears to usa question of fact. We will 
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:not ordinarily in revision intefere with the 
findings of a competent Magistrate on ques- 
tions of fact, and in this case it is clear 
that the learned Magistrate has carefully 
-considered the evidence and found that 
while one-half of the gardenis kept pri- 
‘vate by the owner, the other part of the 
„garden is not kept private. It has no gates, 
it has gapsin the hedges and the gene- 
ral public are encouraged in its use by 
the sale of the produce of the garden and 
by the use of part of the bungalow on 
“payment of Rs.2. But it is. argued that 
“this is all done with the permission of the 
owner, that the words “any place to which 
‘the public have or.are permitted to have 
access” must be construed ejusdem generis 
with the words which precede them and 
-which are “a public street or thorough- 
fare” and that any place must be a place 
-of a similar kind or nature. It is argued 
the words “permitted to have access” mean 
-permitted to have access as of right ; such 
as in thecase of a Municipal garden or a 
garden dedicated to the public. But we 
-cannot see.that a distinction can be made 
between aright conferred on the public 
by a statutory provision or a resolution 
-of a Municipality, and a right conferred 
-on the public by a private owner, and to 
us it appears that the deciding factor is 
not whether the place isoris not owned by 
. a private individual or.a statutory body, 
but the use to which it is put. If a private 
-owner invites either expressly or by impli- 
-cation the public generally to enter his 
garden. then so long asthat invitation is 
-extended to the public generally,so long 
does it appear to usthe garden is a place 
to which the public have or are permitted 
to have access within the meaning of the 
section. 


The fact that the owner reserves to:him- 
self the right to exclude undesirables does 
-not appear to us to be the deciding fac- 
tor. The owner of licensed premises has 
a right to exclude undesirables buta hotel 
‘has been held to be aplace to which the 
‘public have or are’ permitted to have ac~ 
‘cess within the meaning of the section. 
We are dealing with the section as amend- 
ed in 1910. It is to be presumed the words 
“any place to which the public have or 
are permitted .to have access” which were 
substituted for the word “place” by the 
amendment were substituted with a pur- 
pose, and we cannot see that decisions 
based upon this section before amendment 
can be of very much assistance. In Empe- 
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ror v. Mangubhai Dahyabhai (1), the Bom- 
bay High Court held that a hotel comes 
within the meaning of s. 12, as amended. 
bat, it would &ppear, they leave it doubt- 
ful whether the fac: that an owner has 
the right to exclude the public is or is 
not the deciding factor, for while the learn- 
ed Judges refer to an hotel to which the 
public havea rightof access, the owner 
of licensed premises has undoubtedly a 
right to exclude undesirables. He is not 
compelled to entertain drunkards and dis- 
orderlies. The deciding factor, in our opin- 
ion, in this case is whether the owner of 
the garden has or has not extended a gene- 
ral invitation to the public. If in fact he 
has done so, as he has done so, a Policeman 
has as much right to enter and do his duty 
as anyone else. It cannot be reasonably 
argued that a garden of many acres can- 
not be a ‘place’ within the meaning of the 
section. 

Whether since this case the owner has 
withdrawn his general invitation to the 
public is a matter with which we are not 
concerned, but if the garden is his own 
private property, it is of course open to 
him to doso and to place upon ertry 
thereto such restrictions as he may be 
advised. We see, therefore, no reason to 
interfere with the conviction and sentences 
and dismiss the application. 

D. Application dismisse d. 

(1) 32 Bom. LR 790; A I R1930 Bom. 369; (1930) Or 
Cas. 848; 127 Ind. Cas. 81; 31 Cr. L J 1119; 54 B 491; 
Ind. Rul. (1930) Bom. 465. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 2230 of 1935 
February 18, 1936 
Jat Lat, J. 
GODAR SHAH AND ANOTSER—PLAINTIFFS 
` —APPELLANTS 
versus 
FAZAL ILAHI —DeFENDANT— RESPONDENT 


Instalment bond—Stipulation that in case of de- 
fault of three consecutive instalments, creditor enti- 
tled to sue for recovery of defaulted instalment or 
for whole amount—Defaults made—No action taken 
—Whether amounts to waiver—Suit for instalments 
within three years of suit and for balance due— 
Maintainability—Proof of waiver, necessity of. 

In an instalment bond it was stipulated that if default 
was made in the payment of three consecutive in- 
stalments, the creditor would be entitled, at his 
option, either to sue for the recovery of the instal- 
ments in respect of which default was made or for 
the whole of the remaining balanze due under the 
bond. Default was made by the debtor in the pay- 
ment of several instalments and it was made more 
than three yeare prior to the institution of the suit. 
The creditor took no action on that default and al- 
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lowed a suit for as many as 27 instalments to be- 
come barred by time. Taking advantage of default 
im respect of the last three dinsecutive instalments, 
however, which defaalt took place within three 
years of the institution of the suit, he filed a suit 
for the recovery of those three instalments and also 
of the whole of the amount that remained due ander 
the bond : 3 

Held, that having regard to the conditions of the 
bond discretion was given to the creditor either to 
recover the instalments in respect of which default 
had been made orto recover the whole of the 
balance due under the bond. In such a zase, it was 
not necessary for the plaintiff to prove by afirma- 
tive evidence that he waived the first default; on 
the other hand such waiver must be assumed from 
the fact that he abstained from euing for the re- 
covery of the whole of the amount due under the 
bond. The bond was not so worded that the whole 
amount due under the bond shall become due unless 
the creditor waived the default. On the other hand 
the whole of the amount due under the bond be- 
came payable only if the plaintiff chose to exer- 
cise his right to call in the whole amount. There- 
fore, therehad been a waiver and it was open to 
the plaintiff to sue for the recovery of.those instal- 
mente in respect of which default had taken place 
within three years of the suit and taking advantage 
of the default in payment thereof to recover the 
whole of the balance due under the bond even if he 
had allowed a suit for recovery of instalments in 
respect of which default had been made previously 
to become barred by time. 


S.C. A. from the decree of the District 
Judge, Jhelum, dated August 28, 1935. 

Mr. Shujauddin, for the Appellants. 

Mr. Mukand Lal Puri, for the Respond- 
ent. 


Judgment.—The appellant instituted a 
suit for recovery of balance due on a bond 
executed in his favour by the respondent. 
The bond was for Rs. 800 which was pay- 
able by monthly instalments of Rs. 10 
each. It was stipulated that if default 
was made in the payment of three conse- 
cutive instalments, the creditor would be 
entitled, at his option, either to sue for the 
recovery of the instalments in respect cf 
which default was made or forthe whole 
of the remaining balance due under the 
bond. It appears that default was made 
by the debtor in the payment of several 
instalments and, that it was made more 
than three years prior to the institution of 
the suit. The creditor took no action on 
that default and allowed a suit for as many 
as 27 instalments to become barred by time. 
Taking advantage of default in respect 
of the last three consecutive instalments, 
however, which default .took place within 
three years of the institution of the suit, 
he has filed a suit for the recovery of 
those three instalments and also of the 
whole of the amount that remains due 
under the bond. 

The only question raised in this appeal 
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is whether the suit undcr the circumstances 
is barred by time. The trial Judge and 
the learned District Judge have both held 
that the time should run against tke plaint- 
iff-appellant from the date of the first de- 
fault in the payment of three consecutive 
instalments, and, therefore, the suit is bar- 
red by time. It is, however, contended by 
the learned Counsel for the appellant that 
it is always open to the creditor to waive 
a default and that conditions, as in the 
present case, must be deemed to be for 
the benefit of the creditor and that by not 
suing for the recovery of the whole balance 
under the bond on the happening of the 
default inthe payment of the first three 
instalments, the plaintiff cannot be deemed 
to have waived his right to recover the 
whole of the amount due uncer the Bond 
if a fresh default occurs, and, therefore, it 
is open to him to recover those  instal-’ 
ments in respect of which default was made 
within three years from the suit, and also 
taking advantage of that default to recover 
the whole of the amount then due under 
the bond. 

A number of cases were cited at the 
Bar, but it is not necessary to refer to 
them in detail because the question turns 
on a decision whether plaintiff has in this 
case the right to waive the first or any 
subsequent default and whether under 
the circumstances he must be deemed to 
have waived such a default Now, having 
regard tothe conditions of the bond, dis- 
cretion was given to the creditor either 
to recover the instalments in respect of 
which default had been made or to recover 
the whole of the balance due under the 
bond. In such a case, it is not necessary 
for the plaintiff to prove by affirmative 
evidence that he waived the first default ; 
on the other hand, such waiver must be 
assumed from the fact that he abstained 
from suing for the recovery of the whole 
of the amount due under the bond. The 
bond is not sv worded that the whole 
amount due under the bond shall become 
due unless the creditor waived the default. 
On the other hand the whole ofthe amount 
due under the bond becomes payable only 
if the plaintiff chooses to exercise his right 
to call in the whole amount. 

Therefore, in this case, in my opinion, 
there has been a waiver and it was open 
to the plaintiff to sue for the recovery of 
those instalments in respect of which de- 
fault had taken place within three years 
of the suit and taking advantage of the 
default in payment thereef torecover the 
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whole of the balance due under the bond 
even if he has allowed a suit for recovery 
of instalments in respect of which default 
had been made previously to become bar- 
red by time. There is no other point in- 
volved inthis case. I accept this appeal 
and set aside the decrees of the Courts 
below and grant the plaintiff a decree for 
Rs. 465 with proportionate costs through- 
oat. 
D. Appeal allowed. 


CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 1961 
of 1932 
February 14, 1935 
Nasim Aut, J. 
,UPENDRA NATH ROY 
—DEFENDANT—APPELLANT 
VETSUS 


JITENDRA NATH KUNDU CHOUDHURY 


AND OTHERS -- RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 144—Time 
under, when begins to run—Nature of defendant's 
possession - Requirements -Secret assertion, whether 
suficient—Overt act—Registration of kobala in 
defendant's favour by tenant—Whether constructive 
notice to landlord. 

The starting point of limitation under Art. 144, 
Limitation Act, is the date when tbe possession of 
the defendant becomes adverse. To apply this 
article it must be determined first what was the 
nature and effect of defendant’s possession. This 
would depend upon the nature and extent of the 
righte asserted by the overt act or express decla- 
ration ofthe person relyingon it. Ishan Chandra 
Mitter v. Raja Ramranjan Chakrabarty (2), refer- 
red to. 

The possession required must be adequate in- 
continuity, in publicity and in extent to show that 
it is possession adverse to the competitor. The 
classical requirement is that the poszession should 
be nec vinecclam nec precario. It is sufficient 
that the possession be oveit and without any 
attempt at concealment so that the person against 
whom time is running ought, if he exercises due 
vigilance, to be aware of what is happening. It is 
not necessary to prove that the adverse posse:- 
sion was brought to his knowledge. Secretary of 
ae for India v. Debendra Lal Khan (3), follow- 
ed.. 


It ig true that it is not necessary for the de- 
fendant to prove actual knowledge of the plaintifis 
about his possession. But he is bound to show 
that his possession was overt and without any 
attempt at concealment so that the plaintiffs against 
whom the time was running, if they had been 
vigilant, could have been aware of wnat was hap- 
pening. The onus of proving adverse possession is 
upon the defendant. 

The mere registration of a kobala in the defendant's 
favour by the tenant do2s not ccnsti.ute construc- 
tive notice tothe landlord. 

Where the facts and circumstances of the case 
do not disclose that the plaiatiffg either knew or 
could have known by due vigilance the assertion 
of niskar right by defendant ana it does not appear 

es 
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that by any overt act he asserted his rent-free title, 
the suit is not barred by limitation even though 
it is not. instituted within statutory period. 

e 


A. against the decree of the Additional 
Subordinate Judge, Howrah, dated May 7, 
1932, reversing that of the Additional 
Munsif, Howrah, dated December 18, 
1928. 

Dr. Bijan Kumar Mukherjee and Mr. 
aie Kumar Chatterjee, for the Appel- 
ant. 

Mr. Khitindra Kumur Mitter, for the Res- 
pondents. 


Judgment.—The respondents Nos. 1 
and 2instituted asuit in the Court of 
the Munsif at Howrah for declaration of 
their title to certain lands and for re- 
covery of arrears of rent from the appellant. 
ae plaintiffs’ case shortly stated is as fol- 
ows: 

The disputed land was originally niskar 
land of Khetra Mohan, Manik Chandra and 
Nafar Uhandra. One Puran Chandra held 
these lands as a tenant under them. 
Bijoy Keshab, the predecessor-in-interest 
of the plaintiffs, purchased the eight annas 
share of these lands from Khetra and 
Manik and used to realise rent of 
Re. 1-4-0 in his share from Paran. Bijoy 
Keshab subsequently acquired 16 annas 
interest inthe disputed land.on Ashar 17, 
1300, and raised rent of Paran to Rs. 6. 
Paran died leaving his son Gour. Bijoy 
Keshab instituted a rent suit against 
Gour in the year 1904, obtained a decree 
on contest and in execution ofthat decree 
purchased the lands on November 28, 1911, 
and got possession of the same turougn 
Court. Priya Nath, the father of defendants 
Nos. 2-4 thereafter took settlement of the 
lands from Bijoy Kesnab at a rental of 
Rs. 7-8. On the death of Priya Nath, the 
defendants Nos. 2-4 are jn possession of the 
disputed land. Bijoy Keshab died leaving 
the plaintiffs as his heirs. The plaintiffs 
brought rent suit No. 339 of 1923 against 
the defendant Nos. 2-4 whicu was decreed 
in the first Court aud was dismissed on 
appetlon September 2, 1926. In the 
course of that rent suit, the plaintifis came 
to know forthe first time that although 
Gour had no niskar rightin the disputed 
land, he transferred the same to the de- 
fendant No. 1 alleging that the lands were 
niskar. Tne plaintiffs’ case is that defend- 
ant No. 1 has simply purchased the tenancy 
tigaut of Gour. Or these allegations the 
plaintiffs prayed for declaration of their 
title to the lands and for recovery of 
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arrears of rent from the defendant No. 1. 

The defence of the defencant No.1 was 
that the disputed land was niskar land of 
Paran and that the plaintiffs’ suit was bar- 
red by limitation. The trial Court held 
that the plaintiff had succeeded in proving 
their niskar right to the disputed land 
but dismissed the suiton the ground that 
it was barred by limitation. 

On appeal by the plaintiffs to the lower 
Appellate Court the learned Judge found 

(1) that defendant No 1 was never in 
actual possession of the land; | 

(2) that Priyanath wasin possession of 
the land by actual cultivation under Gour 
before he sold his right to defendant 


No 1; l 
(3) that’ defendant No. 1 never gave 
notice of his purchase or possession by 
realisation of rent from Priyanath or his 
heirs to the plaintiffs; 

(4) that defendant No. 1 never publicly 
and notoriously asserted Priyanath'’s pos- 
session tobe his possession and that his 
possession through Priyanath «nd his heir 
was secret; 

(5) that plaintiffs came to know of the 
claim of defendant Nu. 1 forthe first time 
in 1923, i. e., within 12 years from the date 
of the suit when, the heirs of Priyamath 
set up defendant No. 1 as their land- 


ord ; . 

(6) that defendant No. | never asserted 
his possession as possession in rent-free title 
to the knowledge of the plaintiffs. f 

He accordingly decreed the plaintiffs’ 


suit. 
Hence this second appeal by defendant 


No. 1. 
The only point urged by the learned 


Advocate for theappellant is that plaint- ` 


"3g suitis barred by limitation. a 
In order to decide this question it is 
necessary to determine which article of the 
Limitation Act applies tothe case. In the 
first place it is urged by the learned Advo- 
cate that Art. 120, i. e. the residuary article 
applies. Now the question is when the 
plaintiffs’ right to .sue defendant No. 1 
for rent accrued. The finding of the 
Judge is that plaintiffs came to know of the 
possession and niskar claim of defendant 
No. 1 for the first time in 1923. In the case 
of Bolo v. Koklan (1) their Lordships of 
the Judicial Committee of Privy Council 
Satta 395; 127 Ind. Cas. 737; (1990) A LJ 
1188: 32 L W 338; 34 O W N 1169; A IR 1930 P 
6 270: 59M LJ 621; Ind. Rul. (1930) P C 353; 32 
Bom. LR 1596; 520 LJ 450; 11 Lah. 657; 31PL R 
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“There can beno right to sue until there is- 
an accrual of the right asserted inthe suit and 
its infringement orat least a clear and unequi- 
vocal threat to infringe that right by the defendant- 
against whom the suit is instituted.” 

If the plaintiffs were not aware of de- 
fendant No. T's claim ai all before 1923 it 
is difficult to see how their right to sue: 
accrued before that year. The present 
suit was instituted in 1927. Consequently 
the plaintiffs’ suit is not barred under- 
Art. 120. The suit is also not barred - 
under Art. 131 of tie Limitation Act, as 
plaintifs could not possibly demand any 
rent from defendant No. 1 before 1923 
2s they were not aware of defendant No. 
l's possession through defendants Nos. 2-4 
and consequently there could not have been 
any refusal of his rightto get rent from. 
defendant No. 1. Article 139 of the Limita- 
tion Act cannot also apply as this is not a suit. 
to recover possession from a tenant. Article 
142 of the Limitation Act cannot also be 
invoked as itis not a suit for a recovery 
of possession of the property from defend- 
ant No. 1. Plaintiffs do not want to éject 
the defendant No.lon the ground that 
defendant No. 1 purchased the non-trans- 
ferable occupancy holding of Gour without 
their knowledge and consent. Plaintiffs in. 
the present suit also do not want to recover 
pussession through the defendants Nos. 2-4 
who are cultivating the land. The learn- 
ed Advocate, however, placed much re- 
liance upon Art. 144. The starting point 
of limitation under tuat article is the date 
when the possession of the defendant be- 
comes adverse. Now to apply this article 
it must be determined first what was the 
nature and effect of defendant's posses- 
sion. This would “depend upon the nature 
and extent of the rights asserted by the 
overt act or express declaration of the per- 
son relying on it”: Ishan Chandra Mitter v. 
Raja Ramranjan Chakrabarty (2). Again 
their Lordships of the Judicial Committee 
in Secretary of State for India v. 
Debendra Lal Khan (3) have observed: 
“As to what constitutes adverse possession, 
a subject which formed the topic of some 
discussion in the case, their Lordships 
adopt the language of Lord Robertsen in 
delivering the judgment of the Board in: 
Radhamuni Debi v. Collector of Khulna (4) 

(2)2 CL J 125 at p. 136. - 

(3)61 I A78 at p. 82; 147 Ind. Cas. 545;6 RPC 
49; 110W N 96; AI R 1934 PO 23; 66M L J 
134; (1934) MW N 165; 39 LW 257; 36 Bom. LR 
249; 388 C W N 285; (19384) å L J 153; 590. L J 56; 
61 O 262 (P C). 

(4) 27 C 943; 271A 136;4C WN 597; 2 Bom. LR 
592; 7 Sar. 714 Œ C3) ; 
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at p: 140“ where his Lordship said that 

“the posséssion required must be adequate in- 
continuity, in publicity and in extentto show 
that it is possession adverse to the competitor”. 

The classical. requirement is that the 
possession should be nec vi nec clam nec 
precario. Mr. Dunne for the Crown appear- 
ed to desiderate that the adverse possession 
should be shown to have been brought to 
the knowledge of the Crown, but in their 
Lordships’ opinion there is no authority 
for this requirement. It is sufficient that 
the possession be overt and without any 
attempt at concealment so that the person 
against whom time is running ought, if he 
exercises due vigilance, to be aware of 
what is happening.” 

In view of the facts which have been 
found by,the learned Judge and which I 
have already stated it is clear that the de- 
fendant No. 1 has failed to establish the 
elements which are necessary to consti- 
tute adverse possession. He has failed to 
prove that he was asserting a niskar 
right by any overt act or express decla- 
ration. He has also failed to show that 
his assertion of such right, if any, was 
either open or notorious. The assertion 
of his right, if any, was secret. The 
statement of niskar right in his kobala 
could not be an open assertion as the 
plaintiffs knew nothing of his kobala and 
in fact the finding is that plaintiffs were 
not aware of defendant's purchase of pos- 
session before 1923. In the events that 
have happened in this case the learned 
Judge rightly observed that mere registra- 
tion of the kabala Ex. Ain favour of the 
defendant No. } by the tenant Gour did not 
constitute constructive notice. As the pos- 
session of the defendant No. 1 in the case 
was not overt but secret, it was impossible 
for the plaintiffs to know what was happen- 
ing. It is true that it was not necessary 
for the defendant No. 1 to prove actual 
knowledge of the plaintiffs about his pos- 
session. But he was bound to show that his 
possession was overt and without any 
attempt at cencealment so that the plaint- 
iffs against whom the time was running, 
if they have been vigilant, could have, been 
aware of what was happening. The onus 
of proving adverse possession was upon the 
defendant No. i and he has failed to dis- 
charge that onus. If the defendant No.1 
had been actually cultivating the land, 
the position might have been different. 
The learned Judge has, however, found 
that the land was: all along in the posses- 
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sion of Priyanath or his heir from before 
the purchase by defendant No. 1. As the. 
possession of the defendant No. 1 in this: 
case was secret, the assertion of his niskar- 
right, if any, was secret. He did not assert. 
that tight by any overt act and there had’ 
been no express declaration by him of such. 
right. The facts and circumstances of this. 
ease do not disclose that the plaintiffs. 
either knewor could have known, by 
due vigilance the assertain of niskar right 
by defendant No. 1. In fact from the 
judgment of the learned Munsif who held 
that plaintiffs’ sult was barred by limita- 
tion, it does not appear that defendant No.. 
1 byany overt act asserted his rent-free. 
title. The learned Munsif simply held that 
Plaintiffs’ knowledge’ of defendant's pur- 
chase and possession could be traced at 
least to 1912 andthe plaintiffs had con~ 
structive notice of the facts. The learned 
Munsif could not find from the evidence 
in the case that defendant No. lopenly as- 
serted his rent-free title. In fact excepting- 
the statement in the kobala Ex. A that. 
the land is niskar no facts have been. 
found from which it can be said that de- 
fendant No. 1 asserted the niskar right in 
such away that plaintiffs knew or could 
have known the assertion of such right. | 
have already pointed out that the learned - 
Judge fromthe evidence in the case has 
come to the conclusion that defendant No. 
V’s possession was secret and plaintiffs 
knew nothing of his purchase or possession 
before 1923. Under these circumstances 
Iam not prepared to say that the de- 
cision of the learned Judge is wrong. 
The appeal is accordingly dismissed with 
costs. . 

` D. Appeal dismissed. 


LAHORE HIGH COURT 
First Civil Appeal No. 14 of 1935 
May 4, 1936 4 
ADDISON AND ABDUL RASHID, JJ. 
Tan PUNJAB ann SINDH BANK, LIMITED: 
—PLAINTIFF—APPELLANT 
versus 
JASWANT SINGH AND 0OTIERS— 
DEFENDANTS—RESPONDENTS 
Registration Act (XVI of 1908), ss. 17, 49—Letter 
of request to Bank to advance money to bearer on 
security sent along with—Bank advancing much 
less than requested—Held, letter did not require re- 
gistration as it did not create any charge—Equit- 
able morigage—Writing, if essential—Document fall- 
ing within s. 17 and not registered—Admissibility 
in evidence—Memorandum signed by mortgagor in 
relation to equitable morigage—When requires regis- 
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tration—Held, document in question did not con- 
stitute bargain but was evidence of past transactions 
and did not require registratiðn—Practice—Appeal 
—New point—When cannot be taken. 

C wrote the following letter to the Manager of the 
Bank, “Dear Manager, Compliments—I am sending 
to you dear J with the title-deeds relating to (pro- 
perty A), three sale-deeds, two malkiyat fards of the 
patwart containing khasra numbers and one plan of 
site attached to the property. Please put them 
before the Board, get them accepted, pay money to 
J and secure his signature on the promissory note. 
I hope that dear K might have ulso reached you 
swith the title-deeds relating to the property B. 
Please keep the title-deeds of any of these two pro- 
perties, which are complete, and return those of the 
other. Please do lend the money in any case. 
Please lend one lac or any amount you think pro- 
per. Secure the signature of J. Any service.” Thie 
letter was presented by J. to the Manager of the 
Bank but only a sum of Rs. 10,000 was advanced 
+hereon: 

Held, that this letter required no registration. 
Tt did not create any charge on property. It merely 
amounted to a request by C to the Bank to lend 
‘money on the security of property A or on the 
security of another property. 

A memorandum signed by the mortgagor in rela- 
tion to a mortgage by deporit of decuments of title 
may be a document which the Registration Act re- 
‘quires to be registered, even though ıt does not 
embody all the particulars of the trangaction, but 
registration 18 not so required unless the memoran- 
dum on its face embodies such terms, and is signed 
‘and delivered at such time and place and in such 
circumstances, as to lead legitimately to the conclu- 
gion that so far as the deposit is concerned, it con- 
‘stitutes the agreement between the parties. Sundara- 
chariar v. Narayana Ayyar (2), followed. [p. 68, 


col. 1.] 
[Case-law referred to.] 


ee Singh 


Sojan Siagh 








Ujjal Singh, Sobha Singh, 
(defendant (defendant 
No. 10.) No. 9.) 


S. Kishan Singh 
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Held, on facts that the document did not constitute 
the bargain between the parties but was evidence 
of past transactions and did not require registration. 
Lanjab and Sind Bank, Ltd. v. Rustomji (1), follow- 
e 


For the purpose of cresting an equitable mortgage, 
all that is necessary is a loan coupled with a de- 
posit of title-deeds relating to the property to be 
mortgaged with the intention of creating a charge 
on the property. No writing is needed for the creat- 
tion of such a mortgage; but if the parties choose 
to put their“agreement with respect to the transac- 
tion in writing, that document will exclude all other 
evidence of the transaction. Further, if the docu- 
ment falls within the purview of s.17, Registration 
Act, and is not registered, it will not be admissible 
in evidence by virtue of s. 49 of the same Act 
d ngat and Sind Bank, Ltd. v. Rustomji (1), follow- 
e 


The appellant is not entitled to raise a point 
for the first time in appeal, where the decision of 
thie point would necessitate the production of tur- 
ther evidence by the defendants. 


F.C. A. from the decree of thé Senior 
Subordinate Judge, Shahpur at Sargodha, 
dated October 6, 1934. 

Messrs. Mekr Chand Mahajan, D. R. 
Sawhney and Ratan Lal Chawla, for the 
Appellant. 

Messrs. Iqbal Singh, S. L. Puri, J. G. 
Sethi, Ghulam Mohy-ud-Din and Mohammad 
Amin, for the Respondent. 

Abdul Rashid, J.—The following pedi- 
gree table will be helpful in understanding 
the facts of this case:— 


SOHAIL SINGH 





| 
One Sister married Jodh Singh 
Ram Singh . 


S. B. Dr. Harbans 
! i Singh, 
| (defendant 





No. 15.) 





| 
S. Madan Snigh, 
(defendant No. 17.) 














| 
S. S. Mehtab Singh, 
(defendant No. 16.) | 





ee ssw 











: | | : 
Bhag Singh. Hazur Singh. Ram ingh, ae il Singh. Harbans Singh. 
| | ES are 
Sher Singh, Mohindar Sampuran Khazan Singh, JaswantSingh, Kartar Singh 
(defendant Singh, Singh, defandant (defendant (dead). i 
No. 5.) (defendant (defendant No. 2.) No. 1.) 
No. 4.) No. 3.) | 
| 
Udai Singh, Amrik Singh, Dewan Singh, 
(defendant (defendant (defendant 
No. 7.) No. 8.) No. 6.) 


\ 
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The suit which has given rise to the pre- 
sent appeal was instituted by the Punjab 
and Sindh Bank, Limited, on December 2, 
1930, for recovery of Rs. 1,92,893-9-9 by 
sale of four properties equitably mortgaged 
with the Bank by deposit of title deeds. 
The four properties have been referred to 
in the plaint and the judgment of the trial 
Court as properties A, B, C and D. It is 
necessary, therefore, to give a brief descrip- 
tion of these properties. Property A is a 
cotton factory situate at Bhalwal. It is 
commonly known as the old or large factory. 
Property B, is also a cotton ginning factory 
situate at Bhalwal, but it is known as the 
new or small factory. Property © consists 
of about five squares of land siluate at 
Chak No. 33 N. B., Tahsil Sargodha. Prop- 
erty D çonsisis of 2,916 kanals of agricullural 
land situate at village Kotla Mir Baz. The 
case of the plaintiff was thet Chanchal 
Singh and hissons constituted a joint Hindu 
family and carried on business in the name 
of Messrs. Chanchal Singh-Kartar Singh. 
They started their dealings with the Bank at 
Amritsar in the name of Chenchal Singh- 
Kartar Singb, cn January 21, 1915, and 
borrowed large sums from the Bank on_ the 
basis of promissory notes executed on differ- 
ent dates ranging from January 1915 to 
Noveniber 1918. In January 1917, the firm 
Chanchal Singh-Kartar Singh made over 
documents of title relating to the colton 
ginning and pressing factory situate at 
Sargodha as collateral security for payment 
of debts due io the Bank and effected an 
equitable mortgage of this properly. In the 
beginning of January 1918, documents of 
title relating to the big factory at Bhalwal 
(Property A), and land situate at Kotla Mir 
‘Baz (Property D) were made over to the 
plaintiff and an equitable mortgage of 
these properties was effected in order to 
provide further collateral security for the 
sum due to the plaintiff from the firm 
Chancheal Singh-Kartar Singh. On July 1, 
1923, after rendition of previous accounts, the 
firm Chanchal Singh-Kartar Singh, executed 
a promissory note for Rs. 1,38,735-14-1 in 
favour of the Bank and the charge of the 
aforesaid debts continued on the three 
properties mentioned above. In May 1926, 
a partition took place between Kartar Sin gh 
on one side and Chanchal Singh and his 
other sons on the other. Re. 20,000 out of the 
amount due to the Bank were set apart as 
being due from Kartar Singh, personally. 
This sum was charged only on the factory 
situate at Sargodha which had fallen to 
the share of Kartar Singh in the partition. 
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The remaining sum due to the Bank wes 
payable by Mestrs. Chanchal Singh-Jas- 
want Singh and properties A and D con- 
tinued to be equitably mortgaged for pay- 
ment of ihe amount due io the Bank after 
deducting the sum of Rs. 20,000, the liabil- 
ity for which was taken over by Kartar 
Singh. On December 14, 1927, after rendi- 
tion of agcount the frm Chanchal Singh- 
Jaswant Singh, executed a fresh promissory 
note for Rs. 1,55,298-7-6 in favour of the 
Bank. Properties A and D continued to be 
equitably mortgaged with the Bank, and 


the title deeds of Properties B and © were 


also handed over to the Bank at this time in 
order to create an equitable mortgage of 
these properties as security for the sum 
due from the firm Chanchal Singh-Jaswant 
Singh. The sum sued upon consists of prin- 
cipal and interest due on the promissory 
note dated December 14, 1927. 

As mentioned above. Kartar Singh sepa- 
rated from the joint Hindu family consiet- 
ing of Chanchal Singh and his sons in May, 
1926. Thereafter the name of the joint 
Hindu family firm was changed from 
Chanchal Singh-Kartar Singh to Chanchal 
Singh-Jaswant Singh; Jaswant Singh, being 
the eldest out of the other live sons of 
Chenchal Singh who remained joint with 
bim. The sons and grandsons of Chanchal 
Singh, are defendants Nos. 1 to 8. Sobha 
Singh, defendant No. 9 and Ujjal Singh, 
defendant No. 10, the sons of Sojan Singh, 
have been made defendants as property D 
is claimed as having fallen to their share as 
a result of a partition between Chanchal 
Singh and SojanSingh. Defendants Nos. 11 
to 14 are vendees who purchased part of the 
land situate et Kotla Mir Baz from Sobha 
Singh and Ujjal Singh. Defendants Nos. 15 
and 16 have been impleaded as they are 
vendees of a part of property A. 

Jaswant Singh, defendant No. l, and 
Khazan Singh, defendant No, 2, did not 
appear and ex parte proceedings were taken 
against them in the lower Court. Mohindar 
Singh, Sampuran Singh, Dewan Singh, Udai 
Singh and Amrik Singh were shown as minors 
in the plaint, and the Ahlmad of the Court 
was appointed as their guardian ad litem. 
Hefileda written statement professing ignor- 
ence of all the transactions between the 
plaintiff and Chanchal Singh, Kartar Singh 
and Jaswant Singh. Out of the descen- 
dants of Chanchal Singh, Sampuran Singh 
and Sher Singh in their writlen statements 
admitted that they formed a joint Hindu 
family with their father Chanchal Singh, 
but professed ignorance of the transactions 
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with the plaintiff. It was also stated by 
these defendants that Ch@nchal Singh was 
73 years of age, and that the mortgages, if 

- any, were effected under undue influence as 
he had no necessity to incur such heavy 
liabilities. 

Sobha Singh and Ujjal Singh defendants 
pleaded that the land at Kotla Mir Baz and 
the land at Chak No. 33 and the big factory 
at Bhalwal (properties D, © and A) belonged 
jointly to Chanchal Singh and their father 
Sojan Singh. Tais property was partitioned 
by means of an award made by Sardar 
Bahadur Mehtab Singh cn October 4, 1919. 
The award was duly registered, and_prop- 
erty D together with other properties which 
do not form the subject-matter of the pre- 
sent litigation fell to the exclusive share of 

-Sojan Singh, while properties A and C were 

declared to be the exclusive properties of 
Chanchal Singh. It was further pleaded 
-that the plaintiffs had knowledge of this 
award and as a crealicn of the charge on 
property D did not take place until August 
4, 1920, it was cf no effect against them as 
that property had already come under their 
exclusive ownership before the creation of 
the charge. It was also pleaded that if the 
award be not held binding on the plaintiff, 
then the share of Sardar Ckanchal Singh, 
amounting to 25-32 in property A, 4-16 in 
property C and 4-16 in property D was 
alone liable for the sum due to the plaintiff. 
It was also stated in the written statement 
that the plaintiff could not claim the whole 
. properties awarded to Chanchal Singh on 
partition unless and until he relinquished 
his charge on that property which was 
-taken away from Chanchal Singh in conse- 
. quence of the partition, and that the plaint- 
iff could follow Chanchal Singh’s share in 
-property D only after exhausting all the 
other properties that had fallen to the share 
of Chanchal Singh at the time of the parti- 
tion. 

The trial Court held that the various pro- 
missory notes signed by Chanchal Singh, 
Kartar Singh and Jaswant Singh were duly 
execuied by the executants and that the 
money was raised for the purposes of 
the joint family business. It was, however, 
held that the creation of a charge 
on properties A and D was evidenced 
by documents which were inadmissible in 
‘evidence, and that, therefore, ihe creation 
of charge by way of an equitable mortgage 
on properties A and D remained unproved. 
It wasturther held that property D had been 
released by the Bank on August 23, 1926, 
“and that on that date properties B and O 
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had been accepted as security in place of 
property D. On these findings the plaintiff 
was awarded preliminary decree for 
Rs. 1,92,893-9 9 with cosis against defen- 
dants Nos. 1 to8and 15 to 17 by sale of 
the properties B and ©. Defendants Nes. 1 
to 8 were also made liable personally as 
mortgagors. The suit so far as it related 
to properties A and D was dismissed. 
Against this decision the plaintiff has pre- 
ferred an eppeal to this Court. No appeal 
has, however, been preferred by the defen- 
dants in respect of properties B and C. 

Only two points were agitated in appeal 
by the learned Counsel for the appellant: 
firstly that the trial Court had erred in hold- 
ing that the documents evidencing the crea- 
tion of an equitable charge on propertigs A 
and D were inadmissible in evidence for 
want of registration, and secondly that the 
lower Court was wrong in holding that 
property D had been released by the 
Bank by the acceptance of properties 
Band © as security on August 23, 1926, for 
payment of the money due from the defen- 
dants Nos. 1 to 8. Jn order to claim a 
charge on property D, reliance was placed 
on the principle underlying s. 41 of the 
‘Transfer of Property Act. 

It appears that Chanchal Singh used to 
live at Bhalwal. He used to execute pro- 
inissory notes in favour of the Bank and after 
signing them used to send them to Amritsar 
through Kartar Singh or Jaswant Singh. 
I'he bearer of the promissory note used to 
carry a letter from Chanchal Singh address- 
ed to the Manager of the Bank asking him 
to pay Kartar Singh or Jaswant Singh, as 
the case may be, the consideration of the 
promissory note bearing his signature. On 
the back of this letter Kartar Singh or 
Jaswant Singh, as ihe case may be, used 
to execute a receipt for the money received 
by him and sign it after affixing @ -one- 
anna stamp. On December 28, 1917, Chan- 
chal Singh - wrote the following letter 
(Ex. P. 48-A) to the Manager of the Punjab 
and Sindh Bank, Limited, Amritsar:-— 

“Dear Manager, 

Compliments—I am sending to you dear Jaswant 
Singh with the title-deeds relating to the Khalsa 
factory of Bhalwal (property A), three sale-deeds, two 
malkiyat fards of the patwart containing khasra 
numbers and one plan of site attached to the factory. 
Please put them before the Board, get them accepted, 
pay money to Jaswant Singh and secure his signature 
onthe promissory note. I hope that dear Kartar 
Singh might have also reached you with the title-deeds 
relating to the factory ot Dhuri in the Patiala State. 
Please keep the title-deeds of any of these two factor- 
i which ere complete, and return those of 
. Please do lend the mmney in any case. 
Please lend one lac or any amount you think proper, 
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Secure the signature 
service ?” 
This letter was presented by Jaswant 
Singh to the Manager of the Bank but only 
a sum of Rs. 10,000 was advanced thereon. 


of Jaswant Singh. Any 


A promissory note was also executed for this - 


amount. In our opinion the lower Court 
was wrong in holding that this letter requir- 
ed registration. This letter does not create 
any charge on property. It merely amounts 
to a request by Chanchal Singh to the Bank 
to lend money on the security of property 
Aor on the security of another property 
which does not form the subject-matter of 
the present litigation. It was open to the 
Bank on receipt of this letter not to advance 
any money at all. The money asked for 
was one lac of rupees or any other sum that 
may be sanctioned by the Board of the 
Bank. Even the learned Counsel for the 
respondents was compelled to concede that 
this letter did not constitute any bargain 
between tke parties and that he could not 
support the finding of: the trial Court that 
it required registration. 

It appears that in the beginning of 
January 1918, a document marked 2s Form 
84-A (Iix. P-18) was sent to Cnanchal Singh. 
‘This form was signed by Chanchal Singh, 
on’or before January 4, and was sent to 
the Bank through his son Jaswant Singh. 
It is this form, which, according to the 
respondents, constituted the bargain be- 
tween the parties, and whichtresulted in 
the creation of a charge with respect to 
properties A-and D. This form may be 
produced in extenso : ` 
“To 

The Punjab and Sind Bank, Limited, 
Amritsar Office, 
Dear Sir, 

We have already taken from you an advance of 
Rs. 1,05,135 at...... per cent. per annum, with... ..... 
monthly rests for which.. we gave you a separate 
promissory note, As a further and collateral securi- 
ty for the principal, interest ‘and’ other charges 
due thereon, we have already deposited title-deeds 
of property (as detailed in Schedule “A” given 
-below) and with authority to be held till our debt 


is fully paid or satisfied. Please note that we shall 
have no objection to execute and get registered a 


deed of legal mortgage, if and when so re- 
quired by the Bank.” 
: Schedule “A” 
No. Description Estimated value. Remarks 
Rs. a. p. 
(1) Factory ut Sargodha 
with land and build- 
ings ix 1,35,000 0 0 
(2) Factory at Bhal- 
wal, with land and 
buildings (A) - 1,993,000 0 0 


(3) Piece of land situ- 
‘ “ated at Kotlee Mir i 
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Baz Khan, Tahsil Rs. a p 
and District Shah; 
: 50,000 0 0 


par (D) 
Total Rs, 3,75,000 0 0 
The above schedule is correct. 
Yours faithfully 
Signature of Chanchal Singh, 
(in Gurmukhi) 
(Sd) Kartar Singh 
(in English) 
Dated January 5, 1918. 


This form was accompanied bya cover- 
ing letter addressed to the Manager of the 
Bank by Chanchal Singh stating that he 
was sending his son Jaswant Singh together 
with the form which he had duly signed. 
In this letter Chanchal Singh asked the 
Manager that the sum of Rs. 20,000 which 
the Bank had offered to advance was very 
small and that at least Rs. 50,000 might be 
advanced ifthe Board agreed. If the Board 
did not agree as much as the Manager 
thought proper could be paid over to Jas- 
want Singh after securing his signature. 
It was contended by the learned Counsel 
for the respondents that the use of the 
past tense in this form was a mere sub- 
terfuge and that in fact this form consti- 
tutes the bargain between the parties. It 
was urged that it was only after Chanchal 
Singh had signed this form that tho sum 
of Rs. 1,095,135 was made up and that pre- 
vious to the signature on this form only 
Rs. 82,000 had been advanced by the Bank. 
It was maintained by the Counsel for the 
respondents that the title-deeds ofthe pro- 
perties A and B were lying with the Bank 
from December 26, to January 4, only for 
the purpose of inspection and that the 
title-deeds of the property D were sent 
with the form, and that in these circum- 


stances the properties in dispute became 


security for the debt only by virtue of the 
signing of the form by Chanchal Singh. 
In our opinion this contention is without 
any force. A perusal of the form does 
not show, on the face of it, that it consti- 
tutes the bargain between the parties. It 
appears on the other hand that title-deeds 
of all the properties mentioned in the form 
had been already deposited with the Bank 


“before the form was sent to the Manager. 


In Punjab and Sind Bank, Lid. v. 
Rustomji (1), it was held that a form ex- 
actly similar to the one under discussion 
did not constitute the bargain between the 
parties but was evidence of past transac- 
tions end did not require registra‘ion. It 
was further held that : 
ae AIR1935 Lah, 821; 160 Ind, Oas, 173,8 RÌ 
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“For the purpose of creating an equitable mort- 
gage all that is necessary isa loan coupled with 
a deposit of title-deeds relating to the property to 
be mortgaged with the intention of Gréating a 
éharge on the property. No writing is needed for the 
creation of such a mortgage} but if the paities 
choose to put their agreement with respect to the 
transaction in wriling,that document will exclude 
all other evidence of the transaction. Further, if 
the document falls within the purview of s. 17 
Registration Act, and is not registered, 
not be admissible in evidence by virtue of 
the same Act.” 


Exhibit P-21 in the reported case was a 
form exactly similar to the form in the pre- 
sent case. It was urged by one party with res- 
pect to that form that it merely contained an 
acknowledgment of transactions which had 
already taken place, and did not purport 
or operate to create any charge on im- 
movable property as required by s. 17. 
It was urged by the other party in that 
case that at anyrate the form declared 
a charge on such property, but even this 
contention was not given effect to by the 
learned Judges. This ruling is, therefore, 
fully applicable to the facts of the present 
case. 

It has been held by their Lordships of the 
Privy Council in Sundarachariar v. Nara- 
yana Ayyar (2), that a memorandum sign- 
ed byihe mortgagor in relation to a 
mortgage by deposit of documents of title 
may be adccument which the Indian Re- 
gistration Act requires to be registered, 
even {hough it does not embody all the 
particulars of the transaction, but regis- 
tration is not so required unless the memo- 
randum and its face cmbodies such terms 
and is signed and delivered at such time 
and place and in such circumstances as 
to lead legitimately to the conclusion that 
so far as the deposit is concerned, it con- 
stitutes the agreement between the parties. 
The facts in that case were that the plain- 
tif verbally agreed at Madras to make a 
further advance to the defendants, mak- 
ing Rs. 60,C00 in all, upon the deposit of 
certain documents of title. The defen- 
dants’ agent signed and handed to the 
plaintiff a memorandum stating “As agreed 
upon in person I have delivered to you 
the undermentioned document as security" 
a list of the documents following, also, 
a promissory note for Rs. 60,000. After 
examination of the dccuments the agreed 
amount was handed over. It was held by 
their Lordships that the memorandum was 
not a document which required registration 

(2) 54 M 237;131 Ind. Cas. 328; AIR 1931P C 36 
(1931) A L J 245; (1931) M W N 319; 8 OW N 666? 
Ind, Rul, (1931) P © 104; 60 M L J 506; 33 L W 501: 
35 O W N 494; 53 CL J396; 33 Bcm, L R 878 (P, 0.) 


it will 
s. 49 of 
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even if the agreed advance was condition 
al upon it being given; and that, there 
being no written agreement, the memo- 
randum aswell as oral evidence was ad- 
missible to prove the intent to create 
a security by deposit of the documents 
named. 

The learned Counsel for the respondents 
places his reliance on Subramanian v. Lutch- 
man (3). This ruling was, however, consider- 
ed by their Lordships of the Privy Council 
in Sundarachariar v. Narayana Ayyar (2), 
referred to above. It merely lays down 
that where upon a mortgage by deposit of 
title-deeds a document is drawn up con- 
stituting the bargain between the parties, 
the document is not admissible in evidence 
to prove the mortgage unlessit is regis- 
tered under the Indian Registratjon Act. 
The whole question is whether form 84-A in 
the present case constitutes the bargain 
between the parties or whether it is evidence 
of a past transaction. 

Shailendranath Palit v. Hade Kaza 
Mane (4) and Krishnayya v. Ponnuswami 
Ayar (5), and a number of other rulings were 
quoted by the learned Counsel forthe res- 
pondents. It is unnecessary to refer to them 
in detail as they do not lay down any 
different proposition oflaw than the one 
enunciated by their Lordships of the Privy 
Council in Sundarachariar v. Narayana 
Ayyar (2). 

We are, therefore, of the opinion that the 
finding of the trial Court that the creation 
of charge on properties A and D is evidenc- 
ed by documents which are inadmissible 
in evidence cannot be sustained. This was 
the only reason for dismissing the plaintifi’s 
suit in respect of the charge on property A. 


We, therefore, hold that property A 
isliable forthe claim of the plaintiff 
in the same manner as properties B 
and C. 


Properties D,C and A belonged jointly 
to Chanchal Singh and Sojan Singh, the 
father of defendant Nos. 9 and 10. On 
partition, property D fell to the share of 
Sojan Singh exclusively, while Chanchal 
Singh was declared to be the sole owner of 
properties Aand ©. It was-conceded by 
the learned Counsel for the appellant that 
in view of the circumstances mentioned 


(3) 50 C 338; 71 Ind. Cas. 650; A I R1923 P 0 50; 
44 M L J 602; 32 M L T 184; 25 Bom. L R 582; 1 R 66; 
2 Bur. L J 25: 38C LJ 41; 18 LW 446; (1923) MW 
N 762; 28 © W N 1; 50 I A 77 (P. O). 

(4) 59 O 586; 137 Ind. Cas. 500; A I R 1932 Cal. 356; 
54 O L J 328; 36 O W N 193; Ind. Rul. (1932) Cal, 326. 

(5) 47 M 398; 84 Ind, Cas, 629; 44 M L J 295; 19 L 
W 284: A I R 1924 Mad, 547; 31l M LT 298, 
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above, he would have noright to enforce 
his charge against property D unless the 
principles underlying s. 41 of the Transfer 
of Property Act were held to be applicable 
to the facts of the present case. It was 
coutended by the learned Counsel that 
property D was purchased in 1889 in the 
name of Chanchal Singh only, thatit con- 
linued to be shown as the property of 
Chanchal Singh in the Revenue Records till 
June 4, 1918, and that as an equitable 
mortgage was created in respect of this 
property in January 1918, and as the Bank 
hadno knowledge that this property was 
jointly owned by Sojan Singh and Chan- 
chal Singh, the mortgage in favour of the 
Bank could not be avoided on the ground 
that¢he mortgagor was not authorised to 
make it. “ The present suit was instituted 
by the Bank on December 2, 1930. The 
Bank admittedly came to knowin 1926, 
that property D had fallen to the share of 
Sojan Singh by means of a partition. It 
was, therefore, incumbent on the plaintiff 
to state in the plaint that the mortgage 
made by Chanchal Singh in respect of 
property D was valid as Chanchal Singh 
was, the ostensible owner of the property. 
Tf this point had been raised by the appellant 
in the trial Court it would have been open 
to Sobha Singh and Ujjal Singh to prove 
that Chanchal Singh owned a large amount 
of other property in 1926, when the Bank 
admittedly got to know of the partition, 
and that the Bank was, therefore, not en- 
titled toclaim’a charge on the property 
which had fallen to the share of Sojan 
Singh by means of the partition. Moreover, 
it would have been open to defendants 
Nos. 9 and 10 to prove that in January 1918, 
the Bank knew that Chanchal Singh was 
not the exclusive owner of property D but 
that it was owned in equal shares by 
Chanchal Singh’and Sojan Singh. We 
are, therefore, of the opinion that the appel- 
lant is not entiled to raise this point for the 
first time in appeal, as the decision of this 
Point would necessitate the production 
of further evidence by the defendants. The 
suit of the appellant with respect to proper- 
ty D must, therefore, stand dismissed. 

The trial Court has held that property D 
wasreleased by the Bank of August 23, 
1926, by the acceptance of properties B and 
C as security for the entire amount due 
from Chanchal Singh. The learned Coun- 
sel for the appellant argued this point 
at great length and referred us to the en- 
tire correspondente between the Bank on 
one side and Chanchal Singh and Ujjal 
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Singh on the other. After a consideration 
of the entire evidence we are of the opinion 
that the finding of the lower Court that 
property D was released by the Bank is 
erroneous. The correspondence alluded to 
above makes it perfectly clear that the 
only security that was released by the 
Bank was the factory at Sargodha which 
fell to the share of Kartar Singh, and that 
properties Band C were accepted as see 
curity in lieu of the Sargodha factory. 
The land at Kotla Mir Baz was never re- 
leased by the Bank atthe time of the ac- 
ceptance of properties B and © as security 
for the loan. It is, however, unnecessary 
to deal with this point in greater detail 
as we are of the opinion that the suit of the 
Bank with respect to property D is liable 
to dismissal on the ground already 
mentioned. 

For the reasons given above, we accept 
this appeal in part and in modification of 
the decree of the trial Court, award the 
plaintiff a preliminary decree for 
Rs. 1,92,893-9-9 by sale of properties A, B 
and ©. All the parties will bear their own 
costs in this Court. 

D. Appeal partly accepted. 
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First Civil Appeal No. 41 of 1934 
February 26, 1936 
RUPCHAND AND MEHTA, A.J. Cs. 
BHAGWANDAS JIVANDAS AND anotaEr— 
APPELLANTS 


VETSUS 
RADHAKISHIN LILOMAL AND ofagrs— 
RESPONDENTS. 

Hindu Law—Joint family—Preswmption —Decree 
against members—When binding on other members— 
Alienation—Manager—Alienation to pay family debts 
—~Decree and sale, whether binding on co-parceners 
—Civil Prozedure Code (Act V of 1908), O. XXXIV, 
r.1—Failure to join every p2rson interested in 
equity of redemptton—Whether discharges them from 
their liability to pry mortgage debt—Mortgage decree 
against manager—E ffect. 

The members of a Hindu family are presumed to 
be living in a state of union, and = althoush 
the strength of the prasumpsion mast necessarily 
vary in every cass, the presumption of union ig 
etronger in the case of brothers than in ths case 
of cousins, and the further one goes from the founder 
of the family, the presumption becomss weaksr and 
weaker, Moro Visvanzth v. Ganesh (1) aid Pritkoer 
v. Mahadeo Pershad (2), relied on. 

Under c2rtain circumstances a deres pared against 
one or more members of a joint Hindu family might 
bs held to bind the other msmbers of ths family 
wh? have not been made parties to it, and if any 


70 
property ie sold in executions of such a decree, the 
interests of such member? might equally be held to 
have been ccnveyed to tie purchaser, Pursid Narain 
Singh v. Honooman Sahay (3), Nanomt Babusain v. 
‘Modhun Mohun (4), Davlat Ram v. Mehr Chand (5) 
“and Sheo Shanker Ram v. Jaddo Kunwar (6), follow- 
ed. Jadu Kunwar v. Sheo Shanker Ram (T), referred 
to. 

A joint family property mey be alienated by the 
‘manager of the joint family to pay off joint family 
debts, and such alienation is binding upon the co- 
-parceners irrespective of ih? fact that the manager 
has described himself in the transaction as manager 
or not. Similarly an auction sale held in execution 
of a decree passed against him might have the same 
result. Nanomt Babusain v. Modhun Mohun (4), re- 
ferred to. 

There is nothing in O, XXXIV, r.1, Civil Pro- 

cedure Code, to sapport the contention that where a 
mortgagee fails to join every person interested in 
the equity of redemption as a party to the suit on 
his mortgage, he loses his right against interest in 
the mortgaged property. All that that rule provides 
js that persons interested in the equity of redemp- 
tion shall be made parties to a mortgage suit. But 
the rule does not go further and lay down that if 
any of them is not made a party to the suit he is 
discharged from his liability to pay the mortgage 
debt, nor does it lay down thatthe subsequent sale 
held in execution of a decree passed in such a suit 
does not affect the interest of a person who is not 
a party to it. 
- In the absence of any express frovicion in 
O. XXXIV, r. 1, Civil Procedure Code, there is no 
reason why 'a mortgage decree passed against the 
manager of a joint Hindu family or the auction 
sale held in execution of a decree passed against 
him should not have the same effect, whether he is 
sued as manager of the joint family cr not. Where 
a member of a joint Hindu family is not made a 
party toa suit, on the mortgage, it is always open 
to the defendants who are parties to the suit or to 
a member of the family interested in the equity of 
redemption to compel the plaintiff to join such mem- 
ber as a co-defendant so as to enable him to protect 
his interests. If they fail to do so, it is again open 
to a member who is not a party to the suit to dis- 
pute in proper proceedings that the debt which forms 
the foundaticn of the decree, whether it be a simple 
or 4 mortgage debt, and the subsequent Court auction 
held in execution of that decree is not binding upon 
him; and then itis for the Court to decide whether 
the debt is binding upon him or not. But to go 
further than that and to hold that the mere failure 
of a creditor to implead every person interested in 
the equity of redemption ipso facto emounts to a 
release ot the share in the propeity of the person 
who is not so joined is not only not warranted by 
law but can only lead to disastrous results. In this 
connection it must be remembered that r, 1, O. XXXIV, 
is a rale of procedure, and does not purport to deal 
with eubstantive rights of parties or to the extin- 
guishment of such rights. 

Mr. Dipchand Chandulal, for the Appel- 
lants. 

Mr. Kundanmal Dayaram, for the Res- 


pondents. 


Rupchand, A. J. .C.—Two poinis 
have been raised in this appeal: 
(1) that the appellants did not forn 
members of a joint Hindu family with 
their uncles when the mortgage amount in 
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wits 
borrowed from the respon- 
dents, and (2) that as the appellents were 
not made parties to the mortgage suit, 
the mortgage decree and the subsequent 
purchase of the property by the respon- 
denis did not affect the share ofthe ap- 
pellants inthe property in suit. 


question was 


We are afraid there is no substance in 
either of these points. Most of the facts 
are either admitted or established by 


unimpeachable evidence. The appellants 
are the grandsons of one Lilomal who died 
in 1909. Lilomal left four sons, namely, 
Jivandas, father of the appellants, since 
deceased, and Jhamandas, Dhanrajmal and 
Radhakishindas, who are the mortgagors. 

Lilomal carried ona family business in 
which his sons took part. After his death 
that business was carried on by his sons 
until Jivandas’ death which took place in 
the year 1915 or thereabouts. The two 
appellants were about three years and one 
year old at the time of their father’s 
death. The remaining three brothers con- 
tinned to carry on the family business 
until about the year 1929 when they took 
the protection of the insolvency Court. 
They seem to have suffered heavy losses 
in the year 1925 and mortgaged the pro- 
perly in suit’ with the appellants. This 
property was purchased by Lilomal in 
1907 in the name of Radhakishin who was 
at that time a minor. As the property stood 
in ihe name of Radhakishin, all that the 
mortgagors did was to execute ihe mort- 
gage deed on their own behalf and recit- 
ed therein that they were joint. They 
did not disclose the exislence of the minors 
or purport to mortgage the property on 
behalf of the minors. 

In 1926 they executed further mortgages 
in respect of properties which did not 
stand in the name of any particular bro- 
iher. In those deeds they stated that, 
they and their minor nephews formed a 
joint Hindu family and carried on a joint 
family business, and that the money was 
being borrowed to pay off joint family 
debts incurred in the course of their busi- 
ness. < 
In 1928, the respondents filed a suit for 
recovery of the amount due to them. The 
only parties to that suit were the mort- 
gagors. No objection was raised by them 
or by any other person, that the appellants 
were entitled to a share in the property 
and that they should therefore be joined 
in the suit. After the mortgage decree was 
passed, the mortgagors swere adjudicated 
as insolyents on their own individual peti- 
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tions. In the insclvéncy proceedings they 
stated thatthe appellants had a quarter 
share in the immovable property possess- 
ed by them, but did not state that there 
was a severance ofthe joint family tie 
between them and their brother Jivandas 
during his lifetime. In execution of the 
mortgage decree the respondents purchased 
the property in suit and were successfully 
resisted by the appellants, with the result 
that they filed the present suit for posses- 
sion of the whole property, or, in the al- 
ternative, for partition of three-fourths 
share therein admittedly belonging to the 
mortgagors. 

` Now itis forthe first time that- during 
the course of the present trial the case 
of ą severance of the joint family tie 
between, Jivandas and his brothers has 
been sep up, and an attempt has been 
made to prove it by the evidence of the 
insolvents. Their evidence is interested 
evidence, and is belied by their own decla- 
tations contained in the documents exe- 
cuted by them in favour of the other 
alienees. The inaolvents maintained regular 
books of account and no attempt has 
been made to prove from those books that 
Jivandas and the appellants were separate 
from the insolvents, or that the share of 
Jivandas in the income of this and other pro- 
perties in which by the alleged severance 
of the joint family tie, he became a tenant-in- 
common, was kept apart. On the other 
hand, there is evidence, although not very 
strong, of the alienees to prove that the 
minors worked in the shop of their uncles 
in recent years. 

Tt is well settled that the members of a 
Hindu family are presumed to be living 
ina state of union, and that although the 
strength of the presumption must necess- 
arily vary in every case,the presumption 
of union is stronger inthe case of cousins, 
and that the further one goes from the 
founder of the family, the presumption be- 
comes weaker and weaker: see Moro Vis- 
vanath v. Ganesh (1) ab p. 468* and 
Pritkoer v. Mahadeo Pershad (2), Strange’s 
Hindu Law bp. 347 and Mayne on Hindu 
Law, para. 268. 

The appellants are the minor nephews of 
the mortgagees and we think that in the 
absence of satisfactory evidance to prove 
the disruption of the family, the evidence 
adduced by the respondents, coupled with 
the presumption of Hindu Law of joint- 

(1) 10 BH OR 444. 

(2) 21 I A 134; 220 85; 6 Sar 485 (P. C). 

Page of 10 B. H. 0. R.A Ha] 
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ness, was sufficient for the learned Judge 
to hold that the *appellants were joint 
with their uncles when the money was 
borrowed. We also think that on the 
evidence before him the learned Judge 
wasright in holding that the business 
which had descended from Lilomal to 
his sons and which wascarried on up to 
1929, when it was closed, was a joint 
Hindu family business and that the debts 
incurred in the course of that business were 
binding upon the appellants. 

Thesecond point argued by the learned 
Advocate is again concluded by the rulings 
of their Lordships of the Privy Council 
in Pursid Narain Singh v. Honooman 
Sahay (3), Nanomi Babusain v. Modhun 
Mohun (4), Daulat Ram v. Mehr Chand 
(5), and Sheo Shanker Ram v. Jaddo Kun- 
war (6). These rulings makeit abundant- 
ly clear that under certain circumstances 
a decree passed against one or more 
members of a joint Hindu family might 
be held to bind the other members of 
the family who have not been made par- 
ties to it, and that if any property is sold 
in execution of such a decree, the interests 
of such members might equally be 
held to have been conveyed to tha pur- 
chaser. 

It has been argued that these rulings 
only refer to a decree passed against a 
manager of the joint Hindu family qua 
manager and not to a decree passed 
against the manager when he has not been 
described as such in the suit in which the 
decree is passed. But thereis nothing in 
any of these rulings to enable the ap- 
pellants to draw such a distinction. And 
if there was any doubt upon that point, 
it is amply removed by the decision of 
their Lordships in Sheo Shanker Ram v. 
Jaddo Kunwar (6). The facts giving 
rise to that case are fully reported in 
Jadu Kunwar v. Sheo Shanker Ram (7). 
The members of the family who were 
parties to that suit were Hiralal and 
Dhondhiram. They were not made par- 
ties in their representative capacity as 
managers ofthe joint family, and yet on 
appeal to their Lordships of the Privy 
Council the decision in the suit to which 
they were parties was binding upon the 

(3) 5 0 85; 50 L R576. 

(4) 13 C 21; 131 A 1; 4 Sar 682 (P.C. 

(5) 15 C 70; 14 I A 187; 1P R 1898; 5 Sar 84 (P. C). 

(6) 36 A 383; 24 Ind. Cas. 504; A I R 1914 PO 136; 
ALT A216: 18 OW N 988; 18 M L T175; (1914) MW 


N 593:1 L W 645; 20 O L J 282; 12 A L J 1173; 16 
Bom. L R 810 (P. C 


0). 
(7) 33 A 7L; 7 Ind, Oas, 902; 7 A L JF 945, 
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members of the family who 
joined as parties to the Suit. 

Tt was further crzued that these rulings 
donot now apply toa mortgage decree 
in view of the provisions of O. XXXIV, 
r. 1, Civil Procedure Code, which makes 
it incumbent upon a mortgagee 10 join 
every person interested in the equity of 
redemption 2s a party to a suit on the 
mortgage. It is contended that if a mort- 
gagee fails to join all such persons, he 
loses hisright against their interests in 
the mortgaged property. Our attention has 
been invited tothe notes in Mulla’s Civil 
Procedure Code at pp. 985-986 which show 
that there is a divergence of judicial 
opinion between the Calcutta High Court 
on the one hand and several other High 
Courts on the other with regard to the 
effect of a mortgage decree passed against 
only some members of a joint Hindu 
family. But we are afraid there is nothing 
in O. XXXIV, r. 1, Civil Procedure Code, 
to support the contention of the appel- 
lanis or the view taken by the Calcutta 
High Court. All that that rule provides 
is that persons interested in the equity 
of redemption shall be made parties to a 
mortgage suit. But the rule doesnot go 
further and lay down that if any of 
them is not made a party to the suit he 
is discharged from his liability to pay the 
mortgage debt, nor does it lay down that 
the subsequent saleheld in execution of 
a decree passed in such a suit does not 
affect the interest of a person who is nol 
a party to it. The decision of these 
questions must therefore depend upon other 
considerations. 

Now, there is no getting over the fact 
that a joint family property may be 
alienated by the manager of the joint family 
to pay off joint family debts, and that 
such alienation is binding upon the co- 
parcener irrespective of the fact that 
the manager has described himself in the 
transaction as manager or not. It is equal- 
ly beyond doubt that an auction sale held 
in execution ofa decree passed against 
him might have the same result. In this 
connection it is sufficient to refer to 
Nanomi Babusain v. Modhun Mohun (4), 
at p.36*, where it is said: 

“Their Lordships do not think thatthe autho- 
rity of Dindayal Lal v.Jagdip Narain Singh (8), 
bound the Court to hold that nothing but Gir- 
dhari’s co-parcenary interest passed by the sale. 
l£ his debt was of a nature to supporta sale of 
the entirety, he might legally have sold it with- 
(8) 4 I A 247; 3 O 198; 3 Sar. 730; 3 Suther. 468 (P.C). 
*Page of 10 B. H. CO. R—[Ed] 
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out suit, or the creditor might legally procure a 
sale of it by suit. All ths son3 can claim is / hats 
not being parties tothe sale or execution p pceed- 
ings, they ought not to be ‘barred from /trying 


the fact or the nature of ths debt in 2 suit of 


their own. Assuming they have such 5 right, it 
will avail them nothing .unless they can prove 
that the debt was not such as to justify the 
sale.” 


In the absence of any express provi- 
sion inO. XXXIV, r. 1, Civil Procedure 
Code, there is no reason why a mortgage 
decree passed against the manager of a 
joint Hindu family or the auction sale 
held in executicn of a decree passed 
against him should not have the same 
effect, whether he is sued as manager of 
the joint family or not. Where a member 
ofa joint Hindu family is not made, a 
party toa suit, on the mortgage, ,it is al- 
ways open to the defendants who are 
parties to the suit or to a member of 
of the family interested in the equity of 
redemption to compel the plaintiff to join 
such member as a co-defendant so as to 
enable him to protect his interesis. If 
they fail to do so, it is again open toa 
member whois not a party to the suit to 
dispute in proper proceedings that the debt 
which forms the foundation of the decree, 
whether it be a simple or a mortgage debt, 
and the subsequent Court auction held 
in execution of that decree is not binding 
upon him; and then it is for the Court 
to decide whether the debt is binding upon 
him ornot. Butto go further than that 
and to hold that the mere failure of a 
ereditor to implead every person interest- 
ed inthe equity of redemption ipso facto 
amounts toa release of the share in the 
property of the person who is not so joined’ 
isnot only not warranted by law but can 
only lead to disastrous results. One of. 
these results would be that if a mo:tgagee . 
fails forno fault of his to implead a 
member of the joint Hindu family who is 
an infant and whose existence is not known 
to him, or whose existence has been kept 
back from him or asa matter of that, who 
is born a day before or aday after the 
suit was filed, loseshis right against the 
share of such infant member of the 
family. Such a result could never have 
been in the contemplation of the Legisla- 
ture in enacting O. XXXIV, r.1, Civil Pro- 
cedure Code, nor can it be spelled out of 
it. In this connection it must be remem- 
bered that this rule is a rule of procedure, 
and does not purportto deal with subst- 
antive rights of parties, or _ to the extin- 
guishment of such rights. “We think the 
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learned. Judge has also rightly decided 
upon the recond point against the appel- 
lants. We accordingly dismiss this appeal 
with costs. 

D. Appeal dismissed. 





CALCUTTA HIGH COURT 
Civil Rule No. 1062 of 1934 

January 18, 1935 

R. C. Mirrer, J. 
CHANDULAL SERAOGI— 

PLAINTIFF—PETITIONER 
versus 

PURNA CHANDRA PAL— 
DEFENDANT— OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), ss. 95, 115 
(a) ©)—Claim under s. 95—Attachment before judg- 
ment—Defendant humiliated—Whether ground for 
awarding compensation~Wrong interpretation of 
Statute by lower Court and hence assuming jurisdic- 
tion— Order liable to be set aside under s. 115 (o). . 

Iù order that a claim under s. 95, Civil Procedure 
Code, be admissible, it is necessary that the Cout 
should find that the attachment or arres orinjunc- 
tion was applied for on insufficient grounds, and it 
can only award compensation for the expense or 
injury caused tothe defendant. Any claim Fiato 
ever that the defendant may choose to put fo1wal 
in such an application is not admissible. The claim 
must be in 1espect ofsome damage caused to him as 
the proximate result of the attachment, arrest or 
injunction which had been applied for on insufficient 
grounds. ae i ; 

A Court is not, therefore, justified in awarding 
compensation anders. 95, tothe defendant on the 
ground that his prestige had suffered or that he felt 
humiliated by reason of the attachment before judg- 
ment. Joharmull Chimanlal & Co. v. Iswardass (1), 
followed. i 

If a Court bya misinterpretation of the provisions 
of a statute assumes a jurisdiction in respect of a 
matter over which it would not have had jurisdic- 
tion if the statute had been rightly interpreted the 
order made is one which is liable to be revised it 
not under cl. (a) to s. 115, Civil Procedure Code, at 
least under cl. (e) of the said section. Hindley v. 
Joynarain Marwari (2), referred to. 

Rule against the decision of Court of the 
Additional Sub-Judge, Assam Valley Dis- 
tricis at Gauhati, in Suit No. 35 of 1933 
reversing that of the Court of the Sadar 
Munsif at Gauhati. ; 

Messrs.Atul Chandra Gupta and Holiram 
Deka, for the Petitioner. 

Sir Syed Saadullah and Mr. Shambhu 
Nath Banerji, for the Opposite Party. 

Order.—This Rule has been obtained 
by the plaintiff against whom damages 
have been awarded under the provisions of 
s. 95 of the Code of Civil Procedure. It ap- 
pears that the plaintiff instituted a suit to 
yecover a sum of money from the defendant 
on the basis of a promissory note. After 
filing the suit he madean application for 
attachment before judgment of some im- 
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movable properties belonging to the op- 
posite party. On January 7, 1933, the con- 
ditional order for attachment before judg- 
ment was made and that order was made 
final on January 10, 1933. Seven days later, 
the opposite party came to Court, deposited 
the amount of the claim and the attach- 
ment was withdrawn. Later on, he did 
not contest the suit which was decreed 
without contest. Thereafter, the opposite 
party made an application for compensa- 
tion under the provisions of s. 95 ofthe 
Code. The allegations made in the said 
application are recited in para.5 of the 
application for revision filed in this Court 
but they need not be set outin detail for 
the purposes of the Rule. 

The Court of first instance held that the 
claim of the opposite party was not admis- 
sible underthe provisions of s. 95 and, 
therefore, he dismissed the application. An 
appeal was taken, and the lower Appellate 
Court has held that the opposite party is 
entitled to get compensation which has 
been assessed at Rs. 100. In delivering the 
judgment, the learned Subordinate Judge 
negatives most of the allegations on which 
the application under s. $5 was based. 
He held that the opposite party was entitl- 
ed to claim compensation inasmuch as Le 
felt humiliated and his prestige suffered by 
reason of the attachment before judgment 
effected at the instance of the pelitiore 
er. 


The question before me is whe 
ther on the above findings the claim 
preferred is admissible under s. 95 


Ihave not to consider here whether 
damages could be claimed for malicious at- 
rest or malicious attachment in a suit pro 
perly framed. But I am dealing here with 


an application under s. 95 where tke 
matteris to be summarily investigated. 
The whole question centres round this 


controversy, namely as to the precise mean- 
ing of the words 
“Award against the plaintiff........ a reasonable 
compensation to the defendant for the expense 
or injury caused to him.” 
s. 95 be 


In order that a claim under 

admissible, it is necessary that the Court 
should find that the attachment or arrest or 
injunction was applied for on insufficient 
grounds,and secondly, itcan only award 
compensation forthe expense or injury 
caused tothe defendant. It would follow 
from a plain construction of the section 
that any claim whatsoever that the 
defendant may choose to put forward in 
such an application is not admissible. The 
claim must be in respect ofsome damage 


74 EMPEROR V. CHATURBHUS NARAIN (PAT) 


caused to him as the proximate result of 
the attachment, arrest ox injunction which 
had been applied for on insufficient 
grounds. This is the view which has been 
taken hy a Division Benchof this Court 
in the case of Jaharmull-Chimanlal & Co. 
y. Iswardass (1) a decision which I am 
bound to follow. No doubt, the Madras 
High Court has given a very elastic inter- 
pretation to the word “injury” as used in 
the section, but there being a decision of 
this Court expressly dealing with this 
point, I have to follow that decision. 

Sir Syed Saadullah on behalf of the op- 
posite partly has raised a question that an 
application in revision is not maintainable. 
He says thatthe decision given by the 
lower Appellate Court involves at most an 
erroneous decision on a point of law. Tam 
unable to give effect to this contention. 
It has been held in this Court that if a 
Court by a misinterpretation of the provi- 
sions of a statute assume a jurisdiction in 
respect of amatter over which it would 
not have had jurisdiction if the statute had 
been rightly interpreted,the order made is 
one which is liable to be revised if not 
under cl. (a) to s. 115 at least under cl. (e) 
of the said section. The case of Hindley v. 
Joynarain Marwari (2) is an illustration of 
the proposition I em stating. I hold, 
therefore, that the lower Appellate Court 
was not justified in awarding any compensa- 
tion to the opposite pariy on the basis that 
his prestige had suffered or that ke felt 
humiliated. 

“There is one further point to be noticed. 
In the ordering portion of the judgment, 
the learned Subordinate Judge remarks 
that he gives Rs. 100as damages to the 
opposite party for injury and expenses. 
If there had been any evidence on the 
record to show the amount of expenses to 
which ‘the opposite party had been put to 
by reason of the attachment before judg- 
ment, I would have made an orderin his 
favour limiting if tothe amount of the ex- 
penses he had incurred in this respect but 
inasmuch as thereisno evidence on this 
point, I am bound to discharge the order of 
the learned Subordinate Judge. 

The result is that this Rule is made abso- 
lute, the order of the learned Subordinate 
Judge is set aside and thatof the learned 
Munsif restored. In the circumstances of 
the case, I do not make any order for costs. 

D. Eule made absolute. 

(1)36C W N 323; 139 Ind. Cas. 515; A I R 1932 Cal. 


695; £9 C 10£2; Ind. Rul. (1932) Cal. 636. 
(2) 46 O 962; 54 Ind. Cas. 439; 24 C W N 288, 
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PATNA HIGH COURT 
Government Appeal No. 1 of 1935 
Seplember 30, 1935 
“ VARMA AND ROWLAND, JJ. 
EMPEROR—APPELLANT 
versus 
CHATURBHUJ NARAIN CHOUDHURY— 


RESPONDENT 

Penal Code (Act XLV of 1860), ss. 405, 409— 
Offénce under s. 405—Ingredients—‘Wrongful gain’, 
‘wrongful. loss, meanings of —Dishonesty, how estab- 
lished—Intention wrongfully to deprive owner of use 
of property, sufficiency of—S. 409, ingredients of 
offence under—Precise manner of misappropriation, 
if to be proved—Charge under—Whether can be 
framed with reference to date of overt act by which 
intention is manifested—Evidence Act (I of 1872), 
s. 14—Evidence as to history of dealings between 
accused and officers in charge under s. 409, Penal 
Code—Relevancy—Criminal trial—Appeal from 
acquittal—Principles—Interpretation of statutgs— 
Penal statutes—Guilty mind, proof of—Intention of 
accused. y 

The definition of criminal breach of trust in s. 405, 
Penal Code, penalises a dishonest misappropriation 
or conversion or dishonest use or disposal of pro- 
perty in an improper manner, that is to gay, dis- 
honesty isan essential ingredient in the offence and 
must be proved. [p. 76, col. 1.] 

Wrongful gain includes wrongful retention, and 
wrongful loss includes being wrongfully kept out 
of property as well as being wrongfully deprived of 
property. Queen-Empress v. Sri Churn (3) and Jagan- 
nath Misra v. Emperor (4), relied on [p. 76, cols, 1 & 2.] 

To establish dishonesty it ig not necessary that 
the prosecution should establish an intention to 
retain permanently the property misappropriated, 
An intention wrongfully to deprive the owner of 
the use of the property fer a time and to secure 
the use of the property for his own benefit for a 
time, may be sufficient. Emperor v. Chhagan Lal 
(5), relied on. [p. 76, col. 2.] 

It is mot necessary or pcssible in every case of 
criminal breach of truet to prove in what precise 
manner the money was spent or appropriated by 
the accused, because under the law even temporary 
retention ig an offence provided that it is dishonest; 
but the essential thing to bə proved in case of 
criminal breach of trust is whether the accused 
was actuated by dishonest intentione or not. As 
the question of intention is not a matter of direct 
proof, the Courts have from time to time laid down 
ceitain broad tesis which would generally afford 
useful guidance in deciding whether in a particular 
case the accused had mens rea for the crime. So 
in cases of criminal breach of trust the failure to 
account for the money proved to have been received 
by the accused or giving a false account as to its 
use is generally consideied to be a strong circum- 
stance against the accused. The mental act or intent 
to deprive the master of his property is the gist of 
the otence. Harakrishna Mehtab v. Hmperor (6) and 
Emperor v. Dina (7), followed. [p. 76, col. 2; p. 77, col. 1.] 

Section 409, Penal Ocde, does not requize that he 
should be still an agent at the time of committing 
the breach cf trust. The gist of the offence being 
the mental act of the accused, it is beyond the 
power of any other person to give direct proof of 
the act or cf 1ts date; the prosecutor in asking 
the Court to frame a charge is entitled to refer to 
the date of the overt act by which that intention 
is manifested and put into effect, and on which he 
relies ag proof of the’ misappropriat@n. [p. 80, col. 1] 
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In’ a prosecution under s. 409, Penal Code, the 
evidence as to the history and the dealings between 
accused and his cfficers is relevant under s. l4, 
Evidence Act, for the purpose of showing the ac- 
cused’s state of mind and it is from this evidence 
that the Court has to deduce whether the intention 
of the accused was dishonest within the meaning 
of the statute, always remembering that if there 
15 room for reasonable doubt the accused is to get the 
benefit of it. [p. 77, col. 2.] 

The accused in an appeal from an. acquittal 
retains his right of being presumed to be innocent 
until the charge is fully brought home to him. He 
has the right which he bad in the trial Court of 
being given the benefit of a reasonable doubt as to 
his guilt. He must also have the benefit of the 
opinion of the trial Court upon the credibility of 
the witness whom that Court had the advantage of 
seeing face to face and judging of their demeanour 
and he has the right to ask that the acquittal should 
not ‘be set aside unless the trial Court has taken a 
perverse view of the evidence and has arrived at 
an‘unnatural and distorted conclusion. Emperor v. 
Deboo Singh (8) and Sheo Swarup v. Emperor (9), 
followed. [p.77, col. 1.] 

Unless the statute creates an offence independent- 
ly of dishonest intention, there ought not to be a 
esa unless the guilty mind is proved. .[p. 76, 
col. 1. 

Govt. A. from the decision of the Deputy 
Magistrate, Darbhanga, dated January 
29, 1935. ; 

The Government Advocate and Assis- 
tant Government Advocate, for the Appel- 
lant. 

Messrs. Manohar Lal and Rai Kant 
Choudhury, for the Respondent. 

Rowland, J.—This is an appeal by 
Government against the judgment and order 
of the Deputy Magistrate, Darbhanga, ac- 
quitting the accused Babu Chaturbhuj 
Narain Choudhury Pleader, on a charge 
of an offence punishable under s. 409, 
Indian Penal Code, which was to the effect 
that he between March 21 and March 
27, 1934, being an agent for the Maharaja- 
dhiraj of Darbhanga, had committed cri- 
minal breach of trust by misapproprialing 
Rs. 5,689-7-6, money helonging to his em- 
ployer consisting of _ decretal amounts 
withdrawn from the Munsif’s Court in 
Darbhanga and decretal money and un- 
sued for rents realized from tenant de- 
fendants or judgment-debtors and the 
balance of unspent law advances. The 
judgment of the Magistrate opens with a 
clear statement of the facts. He has cor- 
rectly recited the duties of the accused as 
Raj Pleader from which recital itis per- 
fectly clearthat the moneys received by 
him in the course of his employment were 
so received inthe capacity of an agent. 
He was discharged from the service of 
the Raj: on March 20, 1934. He submitted 
his accounts, within the next few days, 
and according to those accounts there was 
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a balance of Rs. 5,689-7-6 dueto the Raj. 
He has not paid eny part of this amount 
inspite of repealed demands. “The al- 
legation, therefore, is that asan agent he 
was guilty of an offence under s. 409, 
Indian Penal Code. 

The accused admits withholding the 
mcney. He says in his written statement 
‘the money on account is lying with me 
to the credit of the Raj.” He says ihat 
he was ready to pay up the balance in 
hand but was advised not to pay because 
the Raj would not finally accept his ac- 
count as correct and would not dispose 
of his claims (for election expenses and 
some other items), therefore, he says he 
withheld the money : 

“to compel the Raj to goto the Civil Court so 
that the accused’s due may be judicially recognis- 
ed and adjusted and at the same time the ac- 
counts of the accused may be judicially pronounc- 


ed to be correct so that the accused may be freed 
from all future troubles” 

The Magistrate thought that the accused 
had claims which justified him in with- 
holding the money and has acquit- 
tedhim. In appeal itis said that the 
Magistrate has proceeded on a wrong 
view of law end that the claims which 
accused might have against the Raj could 
not. in any case, amount to more than 
a few hundred rupees which could not 
justify him in withholding payment of | 
over five thousand rupees. It is contended 
that this withholding of the money is 
itself sufficient to establish the offence 
charged. The correspondence will not 
support the inference which the Magis- 
trate has based on it. Before examining 
the facts it will be well to make it quite 
clear what the prosecution has to prove 
in a case of this nature. The English Law 
is thus stated in MHalsbury’s Laws of 
England: Vol. 9, Part 13, para. 892 : 

““Phe crime of embezzlement is complete when 
the servant fraudulently misappropriates the pro- 
perty and he is not necessarily entitled to be 
acquitted because he has made true and correct 
entries in his master’s accounts, But if the money 
received forthe employer is accounted for and 
not denied the fact of not paying it over without 
some evidence of fraudulent intent is not sufficient 
proof of the felony. 

If the prisoner does not deny the receipt or ap- 
propriation of property which he is accused of 
embezzling but acknowledges that he received it 
and alleges a right or an excuse for detaining 
the property unless it is clear that such allega- 
tion is merely a pretence he ought not to be con- 
victed of embezzlement.” 


This is of course the briefest summary 
of tke decisions, and the last proposi- 
tion is based on a decision R. B. Norman 


1), which has not always been foll 
0) (1842) Car, & M 501, YS: Bee allowed 
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in subsequent cases. The principles to be 
borne in mindin a prosecution for em- 
bezzlement were examined in L. E. Lanier 
v. Reg. (2), where the essence of the 
offence is said to be that : 

“The conduct which is libelled has been a wilful 
appropriation by the accused of the property of 
another, or after possession of the same has been 
acguired a wilful squandering or destruction of it 
to his prejudice. The mixture of the funds of 
another with one’s own funds may be in many 
cases natural and proper, in other cases convenient 
but irregular, and in the third, both irreguler and 
criminal. The distinctions between these cases 
require to be treated with the greatest judicial 
care, soas while observing the amplest civil res- 
ponsibility to prevent the third or criminal cate- 
gory from being extended to mistaken though con- 
venient acts. This is only to say that apart from 
constructive criminal responsibility which of course 
may be imposed by statute, a Court of justice 
cannot reach the conclusion that crime has been 
committed unless it be a just result of the evidenca 
that the accused in what was done or omitted by 
him was moved by the guilty mind.” 

That case was a decision on facts 
different from those before us and 
involving the construction of statutory pro- 
visions different from those of the Indian 
Penal Code but itis laid down as a 
principle of general application that un- 
Jess the statute creates an offence inde- 
pendently of dishonest intention, there 
ought not to be a conviction unless the 
guilty mind is proved. The definition of 
. Criminal breach of trust in s. 405 pena- 
lises a dishonest misappropriation or 
conversion or dishonest use or disposal 
of properly in an improper manner, that 
is to say, dishonesty is an essetial in- 


gredient in the offence and must be 
proved. “Dishonestly” is an expression 
defined in the Penal Code and it is to 
that definition and notto ithe popular 
meaning of ihe word that we must look. 
It is important to notice that fraud or 
deceit is not an ingredient in the defini- 


tion. A thing is said to be done dis- 
honestly according to the definition in 
s. 24, Indian Penal Code when itis done 
with the intention of causing wrongful 
gain to one person or wrongful loss to 
another and these expressions are defined 
in s. 23, and have been explained in the 
Full Bench decision of the Calcutta High 
Court in Queen-Empress v. Sri Churn 
Chungo (3), which was followed inthis 
Court in Jagannath Misra v. Emperor (4). 
Wrongful gain includes wrongful reten- 
_ tion and wrongful loss includes being 
(2) (1914) A O 221; 88 L J PC 116; 110 L T 326; 24 
Cox O C 53; 30 T L R53. 
- (3) 22 © 1017. 

(4) 10 P L T 483; 115 Ind. Cas. 895; A I R 1929 Pat. 
429; 30 Or. L J 546, : é 
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wrongfully kept out of property as well 
as being wrongfully deprived of property 
Explanation (1) to s. 403, Indian Penal 
Code makes it clear that a dishonest mis- 
appropriation for a time only is a misap- 
propriation within the meaning of this 
section. 

The decision of the, Full Bench was 
that where a creditor seized property of 
his debtor with the intention not of per- 
manently retaining that property but of 
compelling the deblor or satisfy the debt 
the taking was dishonest within the 
meaning ofthe definition. To establish 
dishonesty, therefore, it is not necessary 
that the prosecution should establish an 
intention to relain permanently the pro- 
perty misappropriated. An intention 
wrongfully to deprive the owner pf the 
use of the property for a time and to 
secure the use oftLe property for his own 
benefit fora time may be sufficient. It 
was so held in Emperor v. Chhagan Lal 
(5). At the hearing we were shown a 
large number of decisions on cases in 
which the prosecution had established 
irregularities of one kind or another, 
retention of trust property, omission to 
account false accounting and in which such 
irregularities had been held to amount or 
not to amount to crimnal breach of trust. 
It will serve no useful purpose to examine 
the facts of all those decisions in the at- 
tempt to arrive at a rule enabling one to say 
that this or that overt act or this or that ir- 
regularity in conduct will or will not amount 
to criminal misappropriation or breach of 
trust. Iam quite unable to deduce any 
such hard and fastrule from the decision 
and Ido not think that there is any such 
rule. The principle to be followed is itI 
may say so with respect, correctly laid 
down in two decisions: one of this Court 
Harakrishna Mahatab v. Emperor (6), a 
case ending in acquittal; and the other 
in Crown v. Dina (7),;which ended in con- 
viction. Inthe former of these cases Fazl 
Ali, J., said : 

“It ig not necessary or possible in every case of 
criminal breach of trust to prove in what precise 
manner the money was spent or appropriated by 
the accused because under the law even temporary 
retention isan offence provided that it is dis- 
honest,” 
but 


“the essential thing to be proved in case of crimi- 
nalbreach of trust is whether the accused was 


(5) 8 Bom. L R 951; 5 Cr. LJ 5. 

(6) 11P LT 319; 191 Ind. Cas. 321; Ind. Rul. (1930) 
Pat. 97; A I R 1930 Pat. 209; 31 Cr. L J 249. 

(7) 6 Lah. 257; 88 Ind. Cas. 461;A P R 1925 Lah. 
411; 96 Or. L J 1149; 2 L 012, : 


\ 
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actuated by dishonest intentions or not. As the 
question of intention is not a matter of direct 


proof the Courts have from time to time laid down 
certain broad tests which would generally afford 
useful guidance in deciding whether in a particular 
case the accused had mens rea for thecrime. So 
in cases of criminal breach of trust the failure to 
account for the money proved to have been received 
by the accused or givinga false account as to its 
use is generally considered to be a strong circum- 
stance against the accused. We should, however, 
not lose sight of the principle and make a univer- 
sal formula of what is after all only an indication 
of or a piece of evidence pointing to dishonest 
intention.” 

The other case proceeded directly on 
the view that ‘the mental act or intent 
to deprive ihe master of his property is 
the gist of the offence.” Extracts are cited 
from two English decisions in each of which 
the, jury were told that some circumstance 
proved was evidence from which you may 
infer that she (or he) intended toappropri- 
ate the money;” and that if they drew that 
inference they should convict. These deci- 
sions, it seems tome, are entirely in ac- 
cordance with the principal laid down by 
their Lordships’ of the Privy Council in 
Lanier’s case (2) above cited, The 
Magistraie’s statement of the law appli- 
cable is that 

“if the accused's submissions are reasonable, and 
if itappers that he had a bona fide even though 
mistaken idea of his claims, he would be not 
guilty; on the other hand if his claims appear 
to be clearly empty ones, without any substance, 
then of course heis guilty.” 

These remarksdo not show a grasp of 
the fundamental idea thatthe essence of 
the case was what intention is tobe at- 
tributed tothe accused. In dealing with 
this matter, which is oneof inference and 
opinion rather than one capable of direct 
proof, we have further to remember that 
this is an appeal from an acquittal, and as 
. pointed out in Emperor v. Deboo 
Singh (8): 

“The accused in an appeal from an acquittal 
retains hisright of being presumed to be innocent 
until the charge is fully brought home to him. 
Hehas theright which he had in the trial Court 
of being given the benefit of a reasonable doubt 
asto his guilt. He must also have the benefit 
of the opinion of the trial Court upon the cre- 
dibility of the witness whom that Court had the 
advantage of seeing face toface and judging of 
their demeanour and he has the right to ask that 
the acquittal should not be set aside unless the 
trial Court has taken a perverse view of the 
evidence and has arrived at an unnatural and dis- 
torted conclusion.” 

The principles which skould govern the 
High Court in dealing with an appeal from 
acquittal were considered in Sheo Swarup 


(8) 8 Pat. 496; 120 Ind. Cas. 634; A I R 1929 Pat. 
491; (1929) Cr. Cas, 243; 10 P L T 838; Ind. Rul. (1930) 
Pat. 58; 31 Or, L J148, 
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v. Emperor (9), by their Lordthips of the 
Privy Council whése conclusion agrees with 
what is slated in the Paina decision. In 
the present case the following matters 
detract from the weight to be attached 
to the decision of the first Court. Ifirst, 
in stating thelaw he appears to have 
missed the substantial point of the matter 
that he had to try and instead propsund- 
ed asthe main question a point whichis 
really aside issue; secondly, the material 
evidence inthe case was almost entirely 
documentary. Practically nothing turned 
on the appreciation of oral evidence, and 
so far as the documents are concerned, 
the Appellate Court isin as good a posi- 
tion to form itsown conclusion as the 
Court of first instance ; thirdly, the Magis- 
trates examination of the pipers is based 
on an incomplete survey of the docu- 
mentary material. His attention was drawn 
prominently to tne letters which referred 
to the dispule between the accused and 
Babu Bulaki Lall Matha, Circle Manager 
of Ahins Cirele; but to form a correct 
conclusion on the point which I have 
stated for our consideration, it is neces- 
sary to deal with the whole of the corres- 
pondence relied on by both sides, which 
I shall therefore now proceed lo ex»mine 
(After examining the whole of the corres- 
pondence his Lordship continued). The 
charge refers to the period between 
March 21 and March 27, 1934. That is the 
period during which the accused wrote 
letters bearing date March 21-23, 
1934, to the several Circle Managers ad- 
vising them that he was sending their dues 
as noted in the chalans which he sent 
with his letter, but, did not send any 
money. The evidence as to the history and 
the dealings between accused and the 
officers of the Raj is relevant under s. 14, 
Evidence Act, for the purpose of showing 
the accused’s state of mind and it is 
from this evidence that we have to deduce 
whether the intention of the accused was 
dishonest within the meaning of the statute, 
always remembering thatif there is room 
for reasonable doubt the accused is to get 
the benefit of it. 

LT propose to examine the claims referred 
to in para. 4 of the accused’s written 
statement. The first claim mentioned is 
that for election expenses. Exhibit A 
shows that he was promised Raj support 

(9) 15 P L T 607; 151 Ind. Cas. 322; ATR1934 PG 
227; (1934) Cr. Cas. 1134; 56 A 615; 61 IA 398: 7RP 
C 63; 110 W N 1119; (1934) A L J 905; 40 L W 436; 
(1934) M W N 1017; 67 M L J 664; 60 CL J 276; 39 C 
W N 15; 36 Bom, L R 1185 (P. 0.) 
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and Ex. B shows thatthe Circle Managers 
concerned were instruct® to give him as- 
sistance. It nowhere appears that the 
Chief Manager ever undertook to bear 
the entire expenses which might be in- 
curred bythe accused in contesting the 
election. When the accused found himself 
incurring heavy expenses on account of 
the election, it was a loan of Rs. 300 
and not a grant which he asked for in his 
letter Ex. 19. Exhibit E-3 of May 16, 1933 
may be described as a begging letter 
rather than a letter making any claim. 
Ex. G of August 25, 1933, if genuine, is 
the letter with which the accused sent to 
the Chief Manager his election accounts 
for Rs. 1,472-5-0 saying that he had only 
been granted Rs. 500 and had taken 
Rs. 300 as an advance against his retainer 
fee. Assuming it to be genuine, it is certainly 
a request and not «demand or claim. Ex- 
hibit G-L of December 11, 1933, is again a 
request and nota claim. The letter con- 
cludes by leaving everything to the kind- 
ness of the Chief Manager. In Ex. 53 
dated April 2, 1934, it is no claim that accus- 
ed puts forward, but a prayer for | “kind 
indulgence over my election account.” The 
matter is again referred to in Ex. 19-8 
from the accused to the Chief Manager 
dated June 26, 1934, where he says : 


“Besides I should be permitted to claim some 


more money from the Raj as requested in my 
demi-official letter No. 1 of April 10, 1934, of 
course this is entirely dependent upon your 
kindness.” 


Therefore the election account was not 
a business in respect of which anything was 
justly due from the Raj to the accused and 
in respect of which the accused could 
lawfully claim to withhold payment until 
it was adjusted. Mr. Danby, P. W. No. 23, 
says that Rs. 300 was the amount that was 
ordinarily allowed to those candidates 
whom the Raj helped. The accused in fact 
got Rs. 500 and Babu Bulaki Lal Matha, 
another candidate supported by the Raj, 
got Rs. 350 towards his expenses. Mr. 
Tarleton, P.W. No. 3, also stood as a candi- 
date and his expenses were paid by the 
Raj, but it does not appear how much. 
The written statement refers to “other 
claims,” but the only one that I can trace 
is a claim for Rs. 192. The earliest refer- 
ence to this in the correspondence appears 
to be in Ex. 19-4, letter of accused to the 
Chief Manager, dated April 10, 1934, and 
demi-official letter of the same date Ex. 53-1 
from the accused to the Chief Manager. 


Jn the official letter the accused says: _ 
“I have furthermore to request you to direat 
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early payment of the balance of my bill of 
Rs. 192 cn Ahins Circle account out of which, 
I amtold, you have ordered for deduction of a 
sum of Rs. 50, the only sum standing against me 
in my advance account,” 

Tnis sum of Rs. 50 appears to be the 
balance of the loan of Rs. 300 taken by the 
accused as a personal advance in May 
1933. In the demi-official letter accused 
says: 

“My bill for Rs. 192 have been passed with res- 


pect to Ahins Circle, and JI am told, you have 
ordered for a deduction of Rs, 50 which is the 


only sum standing against me in my advance 
account. May I get that balance amount of 
Rs. 152 soon.” : 


It may be noted that the balance after 
deducting Rs. 50 from Rs. 192 would he 
Rs. 142 and not Rs. 152. The matter is 
again referred in letter Ex. 19-8, dated 
June 26, 1934, from the accused to *the 
Chief Manager. The accused says: ° 

“Raj should payme a sum of Rs, 192 only as 
my dues of fees on account of Ahins Circle for 
which my bill has been passed and payment has 
been withheld soon” 

Here the accused ignores the deduction of 
Rs. 50 on account of outstanding advance 
to him. The correspondence regarding this 
claim doesnot at all disclose that it was 
either the reason or the pretext for with- 
holding payment of the Raj dues. The 
two items of claim, if we call them both 
claims together, only amount to Rs. 972-5-0 
and Rs. 142, total Rs. 1,114-5-0, and this 
could never justify the accused in with- 
holding the Raj dues exceeding this claim 
by over Rs. 4,000. I turn now to the matter 
which has attained such prominence in the 
judgment of the Magistrate, that is to say, 
the relations between accused -and the Circle 
Manager, Ahins, It is not necessary to 
make a separate analysis of this part of 
the correspondence. It is clear that from 
the start Babu BulakiLal Matha was 
disposed to regard the accused’s account 
ing with suspicion andin every case of 
irregularity toinfer ifnot to impute dis- 
honesty. Perhaps a more generous spirit 
would not have been so ready at the earli- 
est moment tothink the worst of accused, 
but the fact is clear that there were materi- 
al irregularities since several months 
before the dates which have been the sub- 
ject of the charge, and by February the 
accused was definitely behind hand with 
remittances which were due on fixed dates. 
The suggestion, however, that accused was 
withholding the moneys due because of an 
imputation made against his conduct by 
the Ahins Manager, does not appear until 
a later stage. The earlier defaults 
were explained by the adcused at the 
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time as being due to an accounting 
irregularity, namely, that being kept 


short of advances on law cash account by 
the Manager, Ahins, he found it necessary 
to use same of the decretal moneys in his 
hand for urgent lew expenses and there- 
fore was notin a position to make remit- 
tances punctually. “I have spent end am 
spending the Raj money in Raj cases” 


Ex. E. In his lettter Ex. G-3, dated 
March 16, to Maharajadhiraj, the accused 
says: 


“J had several disputes with Manager, Ahins 
Circle, fornot sending advances to meet expenses 
of cases pending in my file.” 


There is no suggestion that it was 
withheld because of an imputation that his 
acegunts were incorrect. There was on 
offer in February to pay up Rs. 2,000 then 
in arrears, conditionally on receiving an 
assurance that accused would not be dis- 
charged. The plea that money was with- 
held because an imputation was made that 
accused had not correcily accounted 
appears for the first time after tke Cheif 
Manager had written to the accused letter 
Ex. 54-2, dated March 28, 1934. The sum- 
mary which Ihave given makes it clear 
how the expression “not credited in your 
accounts” was apparently based on a 
misunderstanding of Surendra Prasad’s 
note Ex. 48-1. The accused has made this 
imputation the central point of his defence 
and contends that so long as that imput- 
ation is not withdrawn he was justified in 
withholding the money. I have pointed cut 
that in office notes on the correspondence 
it was stated “there is no question of sup- 
pression of any account at present,” but 
this does not appear to have been com- 
municated to the accused. That is unfor- 
tunate and its result certainly was to leave 
the accused in suspense as to whether he 
was likely to be charged only with wrong- 
ful retention of Raj money or also with 
falsification of his accounts. It was not 
until oral evidence was entered into that 
accused could know that no charge of 
falsification was laid against him and no 
such imputation made. The complainant 
Babu Dani Lal Matha in cross-examina- 
tion states: 

“The accounts were correctly drawn up, I know 


of no item in which the accused may have realis- 
ed money and not noted it ;" 


and similar admissions were taken from 
other witnesses. But the fact remains, that 
the accused had failed in his duty before 
Mr. Danby ever wiote his unfortunate 
jetter, Ex. 54-2, dated March 28, There 
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fore, though this letter may have given 
a pretext for the * withholding of money 
during the subsequent period, it cannot be 
the reason why ihe money was not paid 
as it should have been before the letter 
was issued. The point that we have to 
see is whether the accused was guilty of 
criminal breach of trust in not paying the 
money before that date. At the time of 
his dismissal he took a week's time for 
making over charge completly which of 
course must include making payment. He 
advised the respective circles that money 
was actually being sent and he sent none. 
The point we haveto seeis, was this 
dishonest ? There is dishonesty if he had 
spent it for his own purposes and had not 
the means to sendit. The Government 
Advocate has argued that the inference to 
be drawn from what happend in February 
and March was that the acensed had 
spent the money for his own purposes, 
and be has referred us to the existence 
of decrees obtained by creditors against 
the accused for the money. These are 
Ex. 51, dated December 4, 1931, a 
compromise decree for Rs. 310, pèyable 
in three instalments; Rs. 100 in February 
1932, Rs. 105 in April 1932, and 105 in June 
1932, a compromise decree lix. 51-2, 
July 5, 1933, forasum of Rs. 700, and 
a consent decree, ix. 51-1, dated Septem- 
ber 14, 1932, for Rs. 395. (The last 
named decree, however; appears to be beyond 
the period which we are considering and 
to be hardly relevant). The abortive ne- 
gotiations for payment in February and 
for part payment in July are, however, 
undoubtedly relevant. From the whole 
tentor of the correspondence it seems to be 
clear thatthe accused was in March, 1934, 
unable or unwilling to produce the money, 
and from then onwards was playing 
for time. 

The sending of letters to the Circle Mana- 
gers was merely in the words of the 
Manager, Ahins, “a dodge played” by the 
accused who did not intendto send the 
money. His failure to do so was wilful 
and dishonest within the meaning of the 
statute. 1 would, therefore, allow the 
appeal and convict the accused of crimi- 
nal breach of trust. It has been argued 
that as the breach of trust charged Tes 
lates toa period during which the ac- 
cused was no longer in Raj service having 
been dismissed on 20th March 1934, and, 
therefore, the offence is not criminal breach 
of trust by an agent punishable under 
s. 409 but at most a. breach of trust punish 
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able under s. 406, Indian Penal Code. 
The marginal note to st 409, describes the 
offence as criminal breach of trust by 
public servant...or an agent, and may lend 
some colour to the argument advanced, 
but the description of the offence in the 
section itself must prevail over that in the 
margin. It is clear from the definition 
that the person charged must have been 
entrusted with the property inthe capacity 
of an agent, but the section does not re- 
quire that he should bestillan agent at 
the time of committing the breach of trust. 
_I have shown above that the money was 
entrusted to the accused in the capacity 
of an agent, and, therefore, the. offence 
falls under s.409. The date assigned in 
the charge to the commission of the offence 
is between March 21 and 27, 1934 : where- 
as the evidence indicates at least the pos- 
sibility that eccused had committed the 
misappropriation earlier. Is the charge 
then defective? Ithink not. The gist of 
the offence being the mental act of the 
accused, it is beyond the power of any other 
person to give direct prcof of the act or 
of its date ; the prosecutor in asking the 
Court to frame a charge is entitled to refer 
to the date of the overt act by which that 
intention is manifested and put into 
effect, and on which he relies as proof of 
. the misappropriation. It is the practice, 
and in my view, the correct practice, to 
frame the charge with reference to any 
such act. 


_ It remains to consider the question of 
. sentence. In deciding what sentence to 
. impose, I think that, we ought to bear in 
mind the fact that,so far as it appears, 
the accused correctly entered in his ac- 
count all items of receipt and has not 
made any false entries in his books. We 
should also bear in mind that the accus- 
.ed was putin fear of a possible charge 
of fraudulent accounting in addition to 
that of retention of the trust money and 
suffered in consequence additional anxiety 
and mental distress. Therefore, in my 
opinion, itis not necessary to impose a 
long term of imprisonment though the sec- 
tion requires us to pass a sentenceof im- 
prisonment. I would impose the sentence 
of rigorous imprisonment for three months 
and a fine of Rs. 7,500, in default to be 
rigorously imprisoned for a further period 
ef one year and three months. Of the fine, 
if realised, Rs. 6,000 should he paid to 
the complainant on behalf of the Maha- 
-Tajadhiraj of Darbhanga as compensation 
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and expenses under s. 545, Criminal Pro- 
cedure Code. 

Varma,J.—I agree. 

N. Appeal allowed. 


——_ 


CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 1118 
of 1932 
January 10, 1935 
R. C. MITTER, J. 

SADHU CHARAN BISWAS 
—PLAINTIFF—APPELLANT 
versus 
PABAN MANDAL BEING DEAD 
His HEIRS AND LEGAL. REPRESENTATIVES 
RADHA CHARAN MANDAL AND OTHẸRS 
— RESPONDENTS . 

Appeal—Finding regarding relaying map—Findings 
of lower Appellate Court based on surmise and not 
legal evidence—Judgment and decree to be set aside 
and case remanded. 

In acase of adispute regarding land a Civil Court 
C:mmissioner was appointed for the purpose cf 
relaying the settlement map and other maps. The 
Court cf first instance accepted this relsying to be 
correct. But the lower Appellate Court did not 
accept it, But the reasons given by tne lower Ap- 
pellate Court in not accepting the Commissioner's 
relaying of the settlement map were based on pure 
surmises and not on legal evidence and substituted 
his own ‘evidence’ judicially in place of the evidence 
in record : 

Held, that the lower Appellate Court's findings on 
the correctness of the settlement map were not good 
and its judgment and decree were liable to be set 
aside and cage remanded. 

Held, also, that the evidence of possession had 
been made to depend upon the correctness of the 
relaying of the settlement map by the Oivil Court 
Commissioner. Inasmuch ag his findingson the cor- 
rectness of the plotting of the settlement map were 
not good findings, the finding on the question of 
limitation arrived at by him lost much of its 
force. 

A. against the decree of the Subordinate 
Judge, Additional Court, Khulna, dated 
January 27, 1932, reversing the decree of 
the Munsif, Third Court, Bagerhat, dated 
May 5, 1930. 

Mr. Hemendra Chandra Sen, for the Ap- 
pellant. 

Mr. Sris Chandra Dutt, for the Respond- 
ents. 

‘Mx. Ramendra Mohan Majumdar, for the 
Deputy Registrar. 

Judgment.—The subject-matter of ihis 
appealis a narrow and long strip of land 
about 44 bighas in area. The plaintiff who 
is the appellant in this appeal claims pcs- 
session of 2 bighas in khas and 14 bighas 
through tenants, the pro forma defendants. 
The plaintiff and the principal defendant 
hold two. bloeks of land under the Roys of 
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Narail*either directly or through interme- 
diate tenants The plaintiff claims the land 
In Sulb as appertaining to his Dar Ganti 
which is comprised in Dags Nos. 382, $83, 
370 to 374. The defendants say thet the 
said land appertained in Dags Nos. 365 
and 367 which are included 
tenure under the Roys. The defendants’ 
lands are admi'tedly towards the west of the 
plaintiffs land and the disputed land is in 
between. A survey was made under 
Chap. X ofthe Bengel Tenancy Act. A 
map was prepared and the Record of Rights 
was made final on June 11, 1936. The 
Record of Rights recorded Dags Nos. 382, 
383, 870 to 374in the pcssession of the 
plaintiff and Dags Nos. 365 and 367 in the 


possession of the defendants as appertain- ` 


ing to their respective tenures. It is the 
defendants’ case that the settlement map is 
correct. The plaintiff wanted to make the 
-Case that the settlement map does not show 
correctly the lends of the respective 
tenures of him and of the defendants and 
-that he hes lands further to tLe west but 
this part of the plaintiff's case failed in the 
-Court of first instance. 

The Court of first instance and the lower 
Appellate Court have proceeded on the 
footing that the setulement map is a correct 
representation of the locality and of the res- 
pective rights of the plaintiff and the prin- 
cipal defendants. In my judgment, this is 
the position which must be taken to be 
finally settled, that is to say, the parties can 
only have according to the correct relay- 
ing of the settlement map, A Civil Court 
Commissioner wes appointed for the paur- 
pose of relaying the settlement map and 
other maps. On the relaying of the settle- 
ment map the Civil Court Commissioner 
came to the conclusion that a strip of land, 
2 bighas in area out of the disputed land 
fell within the plaintiff's tenure. The Court 
of first instance accepted this relaying to 
be correct and awarded the plaintiff pos- 
Session. An appeal was taken to the 
Subordinate Judge by the defendants. It 
is quite clear that so far as the title to the 
land is concerned, it would depend upon the 
question as to whether the report of the 
Civil Court Commissioner is correct or not. 
The Covrt of first instance accepted the 
report. The lower Appellate Court did not 
accepi it. Bubthe reasons given by the 
lower Appella'e Court in not accepting the 
Commissioner's relaying of the settlement 
map are based on pure surmises and not 
on legal evidence. Inthe first place, the 
learned Subowlinate Judge assumes, for 
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there is no evidence on the record, that 
the Settlement Authorities must have 


taken ths Pagar as the boundary line 
b:tween the plaintiff's tenure and the de- 
fendants’. On that essumption the learned 
Subordinate Judge says that inasmuch as 
the Commissioner's relaying would include 
lands tothe westof the Pagar within 
the plaintiff's Dags the relaying of ihe 
Jivil Court Commissioner ofthe settlement 
map must be incorrect. Thenthe learned 
Subordinate Judge takes in his hands 
pair of dividers and he measures the differ- 
ent points of the settlement map with the 
Civil Court Commissioner's map. They 
being not on the same scale, he makes 
adjustments in the pair of dividers and on 
such 2 comparison which ofnecessity must 
bea very imperfect one comes to the con- 
clusion that the Commissioner's plotting is 
incorreci to an appreciable degree. In my 
judgment, inso proceeding, the learned 
Subordinate Judge has discarded the evi- 
dence on the point and has proceeded either 
on pure surmise or his substituted his 


. ‘evidence’ practically in place of the evi- 


dence on the record. I cannot support the 
finding of the learned Subordinate Judge 
when he says that the Commissioner's plot- 
ting is inaccurate. Whetherit is inaccu- 
rate or not is to be considered on the evi- 
dence on the record. The learned 
Subordinate Judge in discussing the 
question of limitation has assumed that 
the settlement map and the entry in the 
Record of Rights are correct and inasmuch 
gs he held that the lands in suit or a por- 
tion thereofis not within the plaintiff's 
Dag as mentioned in the settlement map, he 
discarded the evidence of possession ad- 
duced on behalf of the plaintiff as being 
inconsistent with the Rezord of Rights. 
His estimate, therefore, of the evidence 
of possession has been made to depend 
upon the correctness ofthe relaying of the 
settlement map by the Civil Court Com- 
missioner. Inasmuch as I have held that 
his findings on the correctness of the 
plotting of the settlement map are not 
good findings, the finding on the question 
cf limitation arrived al by the learned 
Subordinate Judge lcsesmuch of its force. 
In the above view ofthe matter, I set 
aside the judgment and . decree of the 
learned Subordinate Judge and remand 
the case to the lower Appellate Court in 
crder that the appeal before it may be 
disposed of according to law. Cosis will 
abide the result. 
D. ; Case remanded, 
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second Civil Appeal No. 1071 of 1981 
October 24, 1935 
VENKATARAMANA Rao, J. 
VEDAV YASA ALASINGA BHATTAR 
AND OTHSERS—-PLAINTIFFS—APPELLANTS 
VETSUS i 
VEDAVYASA VENKATASUDARSANA 
-BHATTAR AND OTHERS—DEFENDANTS— 
l RESPONDENTS 
Hindu Law—Religious endowments—Trusteeship 
—Agreement to enjoy trusteeship in turns—Validity 
—Devolution—Turn of worship, whether devolves on 
successors according to rules of Hindu Law—Arrange- 
ment as to trusteeshtp, whether binds successors. 
. Though the office ofa trustee of a Hindu temple 
: or a religious office therein is prima facie inalienable 
“ and also indivisible it is neither sound nor proper 
to think of such offices from the point of view of a, 
baie trustee under the English Law, Custom has 
sanctioned such partition of such offices ag can be 
had by means of a performance of the duties of the 
office and the enjoyment of the emoluments by dif- 
ferent co-parceners in rotation, This rule applies 
even to bare trusteeship without any emoluments 
attached thereto. Usage also pei mits heritability of such 
offices in the various bianches according to the laws of 
inheritance applicable to private property. The 
devolution ot the tun of oftice which həs become 
vested cn division between the various members of a 
family is also governed by the rules of inheritance 
goveming ordinary propeity. [p. 84, col. 2; p. 85, col. 


A family arrangement or partition relating to 
trusteeship entered into by the several branches of a 
family must be given effect to so long as the inter- 
ests of the trust are not affected and where the 
membeis of the family have acted upon the arrange- 
ment for several yeaisthe arrangement should be 
held binding on the representatives of the various 
branches. |p. 86, col. 1.] 


S.C. A. against the decree of the Court 
of the Subordinate Judge of Trichinopoly 
Jin A. S.No. 27 cf 1920 (A. S. No. 2 of 1930 
. District Court) preferred against the decree 
of the Court of the District Munsit of 
Srirangam in O. 8. No. 54 of 1928. 
Messrs. K. Raja Iyerand K. Ramanathan 
Cheity, for the Appellants. 
Messrs. S. V. Venugupalachart and R. 
Rangachart, for the Respondents. 
Judgment.—One Vedavyasa Bhettar 
was Dharmakartha of the Srir.ngam temple 
and the right of his family toa place in 
the Dharmakharthaship is still reserved 
in the scheme iremed by tke High Court 
in Sitharama Chetty v. Subramanya Ayyar 
(1). He had also certain mirasi offices in 
the temple with emoluments and perqui- 
sites attached to them. In 1670 the ottice of 
ihe Dhaamakartha and certain mirasi off- 
ces weie held by thiee descendants of the 
said Vedavyasa Bhattar, viz., (1) Sri Ven- 
. kata Bhattar, (2) Venkatasudarsana Bhattar 
(1) 39M 700 at p. 721; 32 Ind. Cas. 211; AIR 
4917. Mad, 551; 30M LJ 29;19M LT 25; 3 LW 43, 
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and (3) Thatha Bhattar who then consti- 
tuted en undivided Hindu family. Owing to 
dissensions in the familyin 1870 they 
became divided in status and later effected 
a partition of their properties including 
the mirast oces in a certain manner. 
Exhibit UI dated January 1, 1876, which. - 
evidences the division, provides, so faras ` 
the Dharmakarthaship is concerned, enjoy 
ment by turns by the three members in 
rotation each fur one year. The actual 
arrangement in the document was only 
for three years. But it is in evidence and 
not disputed that it was acted upon up to 
the date of the suit by the representa- 
tives of the various branches. In 1924 by 
a document, Ex. V dated February 7, 1924, 
and styled deed of partition, four mem- 
bers of the family, representatives of *the 
three branches who were parties to the deed 
of 1876, purported to effect a complete 
partition of all that they had kept and en- 
joyedin common up to that date. They 
affirmed the arrangement of 1876 and 
stated that the properties were being en- 
joyed in accordance therewith up to that 
date. Thirumalai Bhattar one of the par- 
ties to Ex. V died leaving no issue and the 
Ist defendant became his heir under the 
Hindu Law in preference to the plaintiffs. 
It may be mentioned that the plaintiffs 
Nos.1 aud2 and the lst defendant were 
parties to Ex. V. The plaintiffs have now 
filed the suit out of which this Second Ap- 
peal arises praying for two reliefs, viz. 

“(1) for declaring that the plaint schedule offices, 
rights and perquisites lapsed by the survivorship to 
the plaintifis and the defendants Nos. 1 and 2 on the 
death of the said Vedavyasa Tirumalai Bhattar, 
on November 12,1927; and asa consequential re- 
lief, (2) for directing (a) the first and sscond defend- 
anis to enjoy the plaint schedule offices, rights and 
perquisites with the plaintiffs in equal moities by 
turns or in any other manner the Court may deem 
fit to order, giving necessary directions therefor 
to the lst, gnd and 3rd defendants,” 

Both the Courts have dismissed the suit 
holding that the arrangement entered into 
jn 1876 and 1924 were binding on the par- 
ties in virtue of whichthe lst defendant 
is entitled toenjoy the share of Tiruma- 
lai Bhattar in preference 10 the plaint- 
uf. 

Mr. Raja Iyer on their behelf has rais- 
ed three ccntentions ; one on a question of 
fact and two on questions of law, namely, 
(1) the office of Dhaimekarthaship wasin 
tact kept undivided and the plaintiffs have 
succeeded to the share of Thirumalai Bhat- 
tar by right of survivorship along with 
defendants Nos. 1 and 2. (2) The office 
of Dharmakarthaship and the mirasi offi- 
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ces are inalienable, end impartible (3) 
whatever may be said of religious offices, 
the office of Dharmarkarthaship being in 
the nature of a bare trusteeship could not 
be the subject of a partition and every 
descendant succeeds to the trusteeship in 

- his own right, not as a . representative of 
another and any arrangement come to bet- 
ween the parties at one time could only 
bind them and not their successors. The 
question of faci can be easily disposed of, 

. The documents clearly indicate that the 
members of the family became divided in 
Status and effecled a complete division of 
all the properties including the office. In 
the document of 1876 no doubt provision 
was made only for three years in regard 
to the Dharmakarthaship but it was illus- 
trattve of the future order in which the 
property was to be enjoyed by the seve- 
rai branches and for a period of nearl 
half a century it was sə enjoyed. It must, 
therefore, be found that the office was di- 
vided and enjoyed by turns by the three 
branches in rotation in accordance with 
the arrangement of 1875. 

The office of a trustee of a temple or a 
religious office therein is prima facie 
inalienable. Lt is also indivisible. In one 
Sense it is true that where the office is 
held by many, it is a collective office. I 
‘nay state at the outset that itis neither 
sound nor proper to think of such olfices 
from the point of view ofa bare trustee 
under the English Law. The conception 
of the ofice of a trustee in Englisa Law 
is notthe same as the Hindu conception. 
In Vidyavaruthi v. Baluswami Ayyar (2), 
speaking of a trustee of a temple, their 
Lordships of the Privy Oouncil observe: 

“It has also to be remembered that a trust in 
the sense in which the expression is used in Bag- 
lish Law is unknowa to the Hindu system pure 
and simple, in no cassis the property conveyed to 


or vested in him nor is hsa trustec in the Eag- 
lish sense of the term,” 


The office of a trustee has always been 
‘prized as a valuable possession or prop- 
erty much more than tangible property. 
The sucsession toa religious office or the 
office of a trustee of atem ple is regulated 
according tothe course prescribed by the 
founder expressed or implied or according 
to the usage which is again supposed to 
be the index of the intention of tne found- 
er. Usage has often been resorted to for 
making tha office heritable: Nul Kishen 

(2) 44 M 831 at pp. 839, 810; 63 Ind. Cas. 161; AT 
R 1922 PO 123; 48 I A 302; (1921) M W N 449; 
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vy. Hurrischandra (3), to make ib also par- 
tible under certaiy conditions: Mittakunch 
v. Neeranjun (4), Mancharam v. Pranshan- 
kzr (5), or to make it alienable in the line 
of heirs, Mancharan v. Pranshanker (5), 
Rajaram v. Ganesh (6), Prayag Dass Jee 
Varu Vicharana Kartha of Tirumalai 
Tirupati v. Guvindacharlu (7). The intention 
of various pious donors and benefactors 
in creating such offices and endowing prop- 
erties to religious or charitable purposes 
has always been and must be deemed to 
have been in accordance with the notions 
and known usages of the community. 
Even where the office of trusteeship is 
hereditary, and it may be held by a single 
family or a number of families, [mus 
Raja Varma Vulia v. kavi Varma 
(3)| as observed by Wallis, J. in Gauranga 
Sahu V. Sudevi Mata (9) tne institution of 
hereditary trusteeship is held to rest on 
the intention of the donor either expressed 
in the Instrument of trust orto be pre- 
sumed from the usage. In Kaja Varma 
Vulia v. Ravi Varma (8), their Lordsnips 
of the Privy Council observed : 

“The unknown sunder may be supposed to have 
established this species of Corporation with the 
distinct object or securing th: due performanca 
of the worship and the aus administration of the 
property by the instrumentality and at the disere- 
tion of four persons capable ot deliberating and 
bound to deliberate tugetner; he may also have 
Considered it essaatial tout taese four persons 
shouid be the heads of particular families resi- 
dent in a particular district, open to the public 
opinion of tnat district, and having that sort of family 
iaterest in the maintenanc2 of this religions woi- 
ship which would insure its due pe: formance,” 

The Courts in dealing with toes here- 
ditary and charitable offices have always 
kept two considetations in view, (1) tae 
intention of the founder must be vivea 
eifect toand should not be frustrated. (2) 
the interests of tne trust are paramount 
and anything injurious to the interesis of 
the trust cannot be countenanced. So, 
whether it is a case of a partition or an 
alienation, the Courts have subordinated 
questions relating thereto to those two con- 
siderations. Tne prohibition against alie- 
nation for example is founded on the prin- 
ciple that to make the otce the subject of a 
bargain wasto def-at the intention cf the 


(3) (1818) 2 Morley's Digest LiG. 

CH 14 B L R löö; z2 Wax 437, 

(5) 6 B 295. 

(6) 23 B 131. 7 

@) (1935) M W N 59; 157 Ind, Cas, 517; A 1k 1935 
Mad, 220; to M L J 293; 41 L W 63. 

(8) 1 M235; 4 IA 70; 3 Sar. 687; 1 Iad, Jur. 134; 
3 Sather, 332 (PU), 

(9) 40 M 612 at p. 628; 41 Iad. Cas, 589; AIR 
1918 Maž41278; 32 M LJ 597; Q97) M W N 499, 
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founder, Narayana v. Ranga (10), and it 


was by the applicatiom of this principle . 


that even an alienation for ccnsideration 
to an hejr wes forbidden. The question of 
partibility hes egein been viewed from 
the same stendpoint. Melville, J. observed 
iu Mancharam v. Pranshankar (5): 


“Hereditary Offices, whether religious cr secular, 
are no dcubt treated by the Hindu text writers 
as naturally indivisible; but modern custcm, whe- 
ther or not it be strictly in accordance with ancient 
law, has sanctioned such partition as can be had 
of such property by means of a yerformarce of 
the duties of the office and the enjoyment of the 
emoluments by difierent co-parceners in rotation.” 

No doubt these observaticns were made 

with reference 10 a religious office butit 
has aiso been extended to the case of a 
bare Dhaimakarthzship without any emolu- 
ments attached thereto. As observed by 
Bhashyem Ayyangar, J. in Ramanathan 
Chetty v. Murugappa Chetty (11): 
‘the jurisic basis for the usage or the custcm 
above referred to is not strictly the legal iight of 
ordinary joint family property, but the equitable 
right to settle a suitable scheme for the efficient 
and satisfactory management of trusts—the duration 
of the turns cf the several members in rotation 
being, however, fixed with reference to the law of 
partition.” ~ 

Their Lordships of the Privy Council 
in Ramanathan Chetty v. Murugappa Chetty 
(12), on appeal from Ramanathan Chetty 
v. Murugappa Cheity (11), observed: 

“the arrangement seems to have been a perfectly 
proper arrangement conducive to the due and 
orderly execution of the office.” 

_ “In sucha case, (where the office vests by descent 
in a number of persons) in order to avoid confusicn 
or an unseemly scramble, it is not unusual, and 
it is certainly not improper, fer the parties interest- 
ed to arrange among themselves for the due 
execution of the functicrs belonging to the cffice in 
turn or in some setiled order and sequence. There 
is no breach of trust in such an arrangement 
nor any improyer delegaticn cf the duties of a 
trustee”. A 

Thus it will be seen that the principle 
of partition is permitted cn the ground 
thet the usage which sunclions it is 
wholescme for the efficient and smocth 
discharge of the duties of tLe office where 
the office being hereditery in the femily 
devclves cn a number cf cc-trustees. So 
far as the trust is concerned, whoever 
manages the office by iurns must be deemed 
fo be meneging cn beLelf of all ənd 
management Ly cne of tkem in rotation 
is nct considered to he adverse cr exclusive 
to other co-trustecs. 


(10) 15M 183; 2M L J 19. 

GY 27 M 192. 

(12) 29 M 283; 33 IA 139; 16M L J 265;100 W 
a 3ALI 707; 8Bom. LR 498 401, J 189 
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The question now arises, if partition is 
permitted how it is to be enjoyed by the 
seyeral members thereafter. Bhashyam 
Ayyangar, J. in the very same case 
observes: 

“The usage and custom gencrally is that along 
with other properties the office is divided in the 
sense that the office is agreed to be held and the 
duties thercof discharged in rotation by, each 
member or branch of the family, the duration of 
their turns being in proportion to their shares 
in the family property. Such a scheme of manage- 
ment may proceed either on the footing that 
the co-trustees are to continue as undivided 
members quoad the trust property or on the footing 
of being divided members, as in the case of the 
rest of the family property. In either case as 
between themselves their position will be that of 
co-trustees though on the death of any ‘of them 
the devolution in his interest in the cflice will 
vary according as the scheme of management has 
been settled on the one footing of the other® 


This view seems to be borne “out both 
on principle and authority. In the case 
of religicus office with emoluments attach- 
ed thereto usage has always been to permit 
partition ənd heritability in the various 
branches, according to the laws of in- 
heritance applicable to privale property, 
but should such a principle also be extend- 
ed to the case ofa trusteeship wLere there 
are no emoluments attached inereto? In 
Gnanasambonda v. Velu Pandaram (13), 
the Privy Council applies the Hindu Law 
of Inheritance to the trusteeship of a temple. 
Sir Richard Couch said: 

“In their Lordships’ opinion the ruling in 
Jotendromohan Tagore v. Ganendromohan Tagore 
(14), is applicable to an hereditary office and 


endowment as well as to other immovable prop- 
erty” 


(treating the office ss immovable propérly). 
lt may be noticed Sir Richard Couch was 
a party to the decision in Mittakunth v. 
Neeranjun (4), which recognised partition 
of an office. Lord MacnaugLten assumes 
that the office cf a temple descends 
according to the ordinary law of inherit- 
ance applicable. He says in Ramanathan 


-Chetty v. Mun gappa Chetty (12): 


“On Mayandi’s death, the cflice devolved by 
inheritance on male descendants of his two wives”, 

Later on he says 

“the office may become vested by descent in more 
than one person”. 

In Meenatchi Acli v. Sumasundaram 
Pillai (15) where a widow of a divided 
member of a family- was allowed to succeed 
to the management sf a charity property, 

(13) 23 M271; 27IAC9; 7 Sar. 67l; 4CW N 
329; JOM L J 29; 2 Bem. L R597 (P C). 

Q) I A Sup. Vcl. 47; ISW R 359; 9BLR377; 2 
Suther. 692; 3 Sar, 82 (P ©), 

(15) 44 M 205; 59 Ind. Cas. 464; A I R1921 Mad. 
388; 12 L W 232; (1920) M W N 507; 39 MLJ 
403, e 
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in that case,a kaitalai ina temple, his 
Lordship Chief Justice Wallis made the 
following observation: 

“Tt was next argued by Mr. Ramachandra Iyer 
that, as the plaintiff is now the only male member 
in the junior branch, hs is entitled tothe right to 
the exclusion of the female. He relied upon Purappa 
Vanilingam Chetty v. Nullasivan Chetty (16) and 
Chenna Kesavaraya v. Vaidilings (17), for the 
position that the office of a trustee in a public 
lustitution is indivisible and that succession to it 
must be regulated as in the case of impartible 
estates. However much one may wish that such 
a rule of law should obtain in regard to the 
management of trusts, we are of opinion that the 
course of decisions in this Presidency, which has 
the sanction of the Judicial Committee, is opposed 
to this principle. In Ramanathan Chetty v. 
Murugappa Chetty (11), Sir V. Bashaym Ayyangar, J. 
pointed out that the right of trusteeship in a 
public institution possassed by the members of a 
family, when it is hereditary, descends in the 
sam3 manner asto the right to the enjoyment of 
ordinary family property”. 

In Annayya Tantri v. Ammakka Hengsu 
(18), it was held that a Hindu female 
was entitled to succeed to the office of 
archaka in a temple. Where succession 
according to the ordinary Hindu Law is 
permitted in the case ofa religious office 
there does not seem to be any objection 
to permit such a course of descent in the 
case ofa secular office like a bare trus- 
teeship. In Thiruvengadam v. Buichayya 
(19), Sreenivasa Ayyangar, J. after refer- 
ring to Kunjamani Dasi v. Nikunja Bekari 
Das (20), observes: 

“When the office is held by a number of persons 
jointly, the right to the office on the death ofthe 
joint holders passes to the personal heirs, that is, 
to those who would be heirs in respect of their 
separate propetry”. 

In Gouranga Sahu Y. Sudevi Mata (9), 
Sreenivasa Ayyangar, J. in dealing with 
the doctrine of reverter of an office ofa 
trustee to the natural heirs of a founder 
observes: 

“Where a founder ofa charity does not appoint 
another person to manage the properties so given, 
or settle a scheme for such management, as he 
is entitled to do at the time of the endowment as 
a part of the same transaction, the natural pre- 
sumption or the legal inference is that he intends 
to manage the property himself on behalf of tha 
charity or reserves the management fo himself, 
Such management may pass to his heirs by in- 
heritance, just as a legal estate of inheritance may 
pass in England”, 
and he points out, citing the Privy Council 


(16) LMAO RAS. 

ODIM 343. 

(18) 41 M 886; 47 Ind, Ces. 341; A IR 1919 Mad. 
598; 35 ML J196; 8 LW 301; 24 M LT 163; (1918) 
M WN 569(F B) 

(19) 52 M 373; 113 Ind. Cas. 347; A IR 1929 Mad. 
11; 55M L J 757; (1928) M W N 53; 28 L W 727. 


fe (20) 22 C LJ 404; 32 Ind. Cas. 823; A I R 1916 ` 


Cal, 312; 20 C W N 3lde 
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decision in Mohanlalji v. Gordhan Lalji 


- (21), that the veslihg of the management 


in accordance with rules of inheritance 
applicable to private property must form the 
very nature of the right, be 

“subject to the condition that the devolution in 
the ordinary line of descent is not inconsistent 
with or opposed to the purpose the founder had 
in view ‘in establishing the worship,” 

Once it is recognised that the office of 
trustee is property to which the rules of 
inheritance governing ordinary property 
are applicable, and it has been applied 
where the office has vested in a single 
person, on principle the same rule governs 
the devolution of the turn of office which 
has become vested on division between the 
various members of the family. 

Mr. Rajah Iyer relied on a number of 
decisions: in support of his contention that 
this principle should not apply to tke 
case of a bare trusteeship. The decision 
which he strongly relied on is that of the 
Judicial Committee in Sethu Ramaswamier 
v. Meruswamier (22), where their Lordships 
make the observation that Ramanathan 
Chetty v. Murugappa Chetty GD, and 
Ramanathan Chetty v. Murugappa Chetty 
(12) dealt with a case of private trusts. 
As has been poinled out by Wallis, C. J. 
in Meenatchi v. Somasundaram Pillai (15), 
the observations of the Privy Council in 
that case which were purely obiter appear 
to have proceeded on some misconception 
ag to the facts of that case and pointed 
out that the decision of the Judicial Com- 
mittee in Ramanathan Chetty v. Murugappa 
Chetty (12) proceeded on the view 
that the trust they were dealing with was 
a public trust. No doubt the approval 
of the decisions in Jaffar v. Aji Mohiuddin 
Sabib (23) and Trimbak v. Laxman (24) 
would seem to suggest that their Lordships 
would favour the rule of impariibility, but 
as pointed out by Wallis: C.J. the course 
of decisions has been oppos3d to this rule. 
Further their Lordships did not „deside 
the question and the actual decision was 
rested on the facts peculiar to the found- 
ation in question. Sir Walter Philimore 
observed: 


“Ts ig unnecessary, however, to decide whether 
there is a general rule for the devolution of the 


35 A 283; 19 Ind. Cas. 337; 40 I A 97; 17 OW 
wth WAL S548; 17 .C L 3612; 15 Bom. LR 
606; (1913) M W N 538; 11M L T 27(P U). 

(39) 41 M298; 43 Ind. Cas. 808; A I R1917 P C 
190. 451 Al; 7L W22; 4 PLW 91; SI ML J130; 
ig A L J13; 27 GC Ld 231; 220W K457, 20 
Bom. L R 514 (P 0). 

(23)2 M H OR 19 

(24) 20 B 495, 


86 


management of charities of this class because in 
their Lordships’ view, there is sufficient indication 


in the documents and surrounding circumstances of- 


this case that a devolution of management to the 
heirs of the original donor is inconsistent with 
the purposes of the founder when he created the 
endowments”. 

Alagappa v. Sivaramasundara (25) was 
another case relied on. But that case 
itself explains the principle upon which 
a partition will be permissible. The 
decision while it lays down that a re- 
nunciation or a waiver of a trust should 
not be permitted, enunciates the following 
principle : 

“If it was a mere arrangement for the more con- 
venient management of the choultry, reserving to 
the plaintifi’s brothers their right of control, and, 
if necessary, of resumption of actual management, 
then it might be said that there would be no in- 
terference with the supposed will of the founder 
and that the arrangement would be lawful. To 
that exent it seems clear that any co-parcener 
jointly entitled to management may waive his 
rights.” 

In every case of partition where several 


branches enjoy the office by turns there 
is no surrender or renunciation. It is 
always subject to the implied condition 
that the resumption of actual management 
can: be availed of either by consent of 
parties or through Court and there is no 
question of divesting themselves of all 
control over tke offices. As has heen 
pointed out by their Lordships of the 
Privy Council in Ramanathan Chetiy v. 
Murugappa Chetty (12) : 

“If he (a member) has any ground for attacking 
the management of the temple or the administra- 
tion of the property attached to it, the Courts are 
open”. 

The case in Ayiswaranandji V. Siraji 
(26) is distinguishable because it was 
found therein that impartibilily and 
management by a single individual who 
wes the eldest member of the family 
had been the rule from the foundaticn. 

The decision in Ramanathan Chetty v. 
Murugappa Chery (12) is ilself an 
authority for the proposition that a family 
arrangement or a partition entered into 
by tLe several branches of the family 
must be given effect to so long as tke 
interests cf the trust are not imperilled. 
In this case the members of the family 
have acted upon the arrangement for 
nearly half a century and there is no 
yeascn why the arrangement should not 
be held binding cn to the representatives 
of the verious branches. In a recent case 
Varadachariar and Stodart, JJ , in Nilamani 

(25) 19 M 211. 

(26) 49 M 116; 92 Ind. Cas. 928; A IR 1926 Mad. 
84; 49M L J 068. 
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Perich v. Appanna Paricha 160 Ind. Cas. 
511 (27), following Ramanathan Chetty v. 
Murugappa Chetty (11) end Ramanathan 
ies v. Murugappa Chetty (12), observed 

a 
“the arrangement will be binding upon the parties 
thereto and their representatives till modified 
either by common cgnsent or in some manner 
known to law.” 

In this csse the plaintiffs themselves 
were parties to Ex. V and it was not open 
to disturb an arrangement which they 
affirmed and which they acted cn. 

The lst defendant is, therefore, entitled 
to enjoy the turn of office of Dharmakartha, 
as also the various religious offices which 
fell to the share of Tirumalai Bhattar in 
preference tothe plaintiffs. In the result 
the second appeal fails and should be 


dismissed with costs. . 
Leave refused. 
A. Appeal dismissed. 


(27) 160 Ind. Cas. 511; A I R1934 Mad. 14; 8RM 
oe 43 LW 222; 70M L J 262; (19386) MWN 
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Criminal Procedure Code (Act V of 1898), ss. 195, 
476, 537--S. 195, scope of—Complaint under s. 195 
—Cognizance, if should be token of whole case— 
Objection to rnitiation of proceedings for want of 
jurisdiction—Objection after commitment—Legality 
of—Penal Code (Act XLV of 1860), ss. 107, 120-B— 
Criminal conspiracy—Commission of offence which 
is object of conspiracy— Conspiracy amounting to 
abetment—S. 120-B, charge under, if to be framed. 

Whats. 195, Criminal Prccedure Code, prohibits 
is jakine cognizance of an offence of a certain class 
except on a complaint of a Court; but where a 
Cout has complained of an offence specified in this 
section, then cognizance can be and i3 to be taken 
of the whole cass, that is to say, prosecution will go 
forward aszagainst all the perssns fcund to be con- 
cerned in the offence and also under any sections 
found applicable to the facts which are the subject- 
matter cf the complaint. But cognizance having 
been taken ofan offence, the inquiry will prcceed 
against all the persons whom the evidence shows to 
have been concerned in it provided that the Court 
making the c.mplaint and naming some persons 
therein has not cxpressly ccnsiderad and decided in 
the negative, the question whether other persons 
should also be proszcuted on the same facts. Alt 
Ahmad v. Emperor (2) and Mathura Singh v. Em- 
peror (3), referred to. [p. 88, col. 1.) 

In a case triable by the Sessions Court and 
initiated by a complaint by the Magistrate under 
sa. 476, Criminal Procedure Code? once a commitment 
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is made, it ig too late for the accused to take objec- 
tion against the initiation of proceedings for want 
of jurisdiction in the Magistrate. The intention of 
the Legislature is to prevent innocent persons be- 
ing put ontrial at the instance cf persons likely to 
be moved by motives of revenge and not protect 
guilty persons from the penalty of their crimes. 
Jabbar Ali v. Emperor (Dand Ali Ahmady. Iim- 
peror (2), referred to. [p. 87, col. 2.] 

Where a criminal conspiracy amounts to an abet- 
ment under s. 107, it is unnecessary to invoke the 
provisions of s, 120-A and 120-B hecause the Code 
has made specific provision for the punishment of 
such aconspiracy. Where the offences which are 
alleged to have been the object cf the conspiracy 
were infact committed, the cenepiracy amounts to 

. abetment and hence additional charges under s. 120-B, 
Penal Code, should not be made. p. 89, col, 1.] 


Cr. A. from the decision of the Sessions 
Judge, Gaya, dated December 12, 1934. 


Mr. Harihar Prasad Sinha, for the Appel- 
lants. | 

The Assistant Government Advocate, for 
the Crown. 


Rowland, J.—The appellants have been 

ecnvicled bythe Ecssicns Judge of Gaya 
of offences committed in connection with 
an unregistered usufructuary mortgage 
deed which was used by the defence ina 
criminal casein which Jageshwar Singh 
.and Jagdeo Singh were accused under 
s. 447, Indian Penal Code. Possession of 
a plot of land was in issue and the docu- 
ment purported to create a hypothecation 
of this plot in favour of Jageshwar and 
Jagdeo. Jugal Lal’s signature appeared 
on it as an attesting witness and it purport- 
ed to be scribed by Parmeshwar Lal of 
Misirbigha. The document was found to 
be a forgery. The Honorary Magistrate 
Khan Sahib Syed Mohammad Islam, who 
disposed of the case, called on Jageshwar, 
Jagdeo and Jugal to show cause against 
their prosecution. It was alleged that the 
document was not written by Parmeshwar 
Lol but by Raghubar Dayal. He was also 
called on to show cause against prosecu- 
tion. Sowas Bikhari Lal, another person 
whose name appeared on the margin as an 
attesting witness. The Honorary Magistrate 
purporting to act under s. 476, Indian 
Penal Code, complained against Jageshwar, 
Jagdeo and Jugal Lal, the first two under 
ss. 471 and 467 read with s. 120 and the 
third under ss. 193 and 467 read with 
s. 120, Indian Penal Code. His view 
was that the forged document came into 
being as a result of conspiracy and the 
complaint appears to have been intended to 
refer to s.120-B, Indian Penal Code. He 
declined to prefer a complaint against 
Raghubar Dayal and Bikhari Lal. 
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Against this order Shamdeo, the complain- 
ant of s. 447 case, referred an appeal to the 
District Magistrate, who after reviewing the 
facts, found thatthere was a prima facie 
case against Raghubar Dayal and Bikhari 
also, and under s. 476-B, Criminal Proce- 
dure Code, he complained against these two 
persons under s. 467 and s.467 read with 
s. 120-B, Indien Penal Code. He 
directed these two accused to be proceed- 
ed against in the same case as the other 
three persons already being prosecuted. 
The Sessions Judge found that the docu- 
ment was forged, being his judgment on 
possession of the Jand by the opposite 
party, ShamdeoSingh ; on the production 
of rent receipts by Shamdeo; on the fact 
tbat the original raiyati khatian was in 
possession of Shamdeo; on the fact that 
proceedings have been taken by Shamdeo 
under s. 40, Bengal Tenancy Act; on the 
absence of mention of this document in 
the written statement of Jageshwar and 
Jagdeo in the s. 447, case; on the fact that 
the stamp paper was of insufficient value 
being on 4 annas stamp instead of 8 annas; 
on the fact that the purchase of the stamp 
paper as endorsed thereon was later than 
the date of the alleged document; 
and onthe evidence of the hand-writing 
expert and other persons as to hand- 
writing. The explanations offered for the 
appellants entirely failed to displace the 
reasoning of the Sessions Judge which is 
fully supported by the evidence, and the 
argument in the appeal has been directed 
mainly to an attack on the regularity of the 
initiation of the proceedings. The order 
of Khan Sahib Syed Muhammad Islam for 
the prosecution of the first three accused 
was dated February 7, 1934, and his com- 
plaint was presented on February 16. At 
that time he was not exercising the powers 
ofa Magistrate. He had been vested with 
such powers by Notification No. 2581, dated 
September 27, 1930, for a period of three 
years expiring on September 26, 1933. He 
was again vesied with magisterial powers 
on July 18, 1934, and it is argued that in the 
interval he was not a Court capable of 
initiating proceedings unders. 476. The 
Sessions Judge thought that once a commit- 
ment had been made it was too late for the 
accused totake an objection against ihe 
initiation of the proceedings which they 
ought to have taken at an earlier stage. 
They had fnot appealed to the District 
Magistrate aginst the order purporting to 
be made under s. 476, directing their pro- 
secution, nor to the Sessions Judge against 
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the order of the District Magistrate under 
s. 476-B. ‘ 

The Sessions Judge’s view is supporied 
by the decision of the Calcutta High Court 
in Jabbar Ali v. Emperor (1). The deci- 
sion is followed by the same Court in Ali 
Ahmad v. Emperor (2). The intention of 
the legislature appears te be to prevent 
innocent persons being put on trial al. the 
instance of persons likely to he moved by 
motives of revenge and not protect guilty 
persons from the penalty of their crimes. 
There is another answer available io the 
prosecution and thatis that the Sub-Divi- 
sional Magistrate, before whom the case 


against all these appellants was inquired _ 


into, had before himthe complaint of the 
District Magistrate under s. 476-B against 
two of the persons who were put on trial. 
What s. 195, prohibits is taking cogni- 
zance of an offence of a certain class ex- 
cept on @ complaint of a Court ; but where 
a Court has complained of an offence spe- 
cified in this section, then cognizance can 
be and is to be taken of the whole case, 
that is to say prosecution will go forward 
as against all the persons found to be con- 
cerned in the offence end also under any 
sections found applicable to the facts which 
are the subject-matter of the complaint. 
It was soheldin this Court in the case 
of Mathura Singh v. Emperor(8) and in 
Jamuna Singh v. Laldhari Singh (4). The 
complaints considered in those cases were 
ecmplaints by private parties and not of 
offences requiring a complaint by a Court 
for the institution of proceedings. 

But I have no doubt that the principle 
applies, cognizance having been taken 
of an offence, the inquiry will proceed 

“against all the persons whcm the evidence 
shows io have been concerned in it provid- 
ed thatthe Court making the complaint 
and naming scme persons therein has not 
expressly considered and decided in the 
negative, the question whether otker per- 
sons shculd also be prosecuted on the same 
fects. l am satisfied, therefore, that s. 195, 
Criminal Procedure Code, wes no bar io 
the conviction of ike appellent Re ghubar 
Dayal under ss. 467 and 193, of Jugal Lel 

(1) AIR 1929 Cal. 203; 116 Ind. Cas. €32; 30 Cr. L 
J 656; 49C LJ 193. 

(2) A I R 1932 Cal. 545; (1932) Cr. Cas, 545; 140 
Ind. Cas, 544; 34 Cr. L J 39; 550 LI 336; Ind. 
Rul. (1933) Cal. 11. ` 


(3) 15 P L T 488; 155 Ind. Cas. 58; A I R 1934 . 


Fat, 467; (1934) Cr. Caz. 1082; 36 Cr. L J €41;7 R P 
36. 


(H 15 PL T 694; 152 Ind. Cas. 228; A I R 1934 
Pat, 536; (1934) Cr. Cas, 1191; 36 Or. L J 26-7R P 
156. 
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under s. 471/109, of Jageshwar Singh under 
s. 467 and s. 467 re&fd with s. 471, and of 
Jagdeo Singh under s. 467 read with 
s. 471. I need not discuss the proceedings 
against Bikhari who has been acquitted. 
There was a further charge against all the 
appellants under s. 120-B, Indien Penal 
Code, which was not framed by the Commit- 
ting Magistrate but by the Sessions Judge. 
The appellanis have been convicted under 
this section also. No separate sentence 
was imposed, so the discussion of the pro- 
priety of the Sessions Judge framing a, 
new charge under this section is somewhat 
academic. The law restricting the institu- 
tion of a prosecution under s. 120-B, Indian 
Penal Code, is contained in s. 195-A, Crimi- 
nal Procedure Code, and it is noticeable that 
the restrictions apply not to every clas’ of 
criminal conspiracy. Referring to s. 120-B, 
Indian Penal Code, we find that sub-s. (1) 
imposes a penalty egnal to the punishment 
for abetment; on participation in a criminal 
conspiracy tocommit an offence punish- 
able with death, transporalion or rigorous 
imprisonment fora term of two years or 
upwards, in case no express provision 19 
made inthe Code for the punishment of 
such a conspiracy. 

The section «ppearsto have been intro- 
duced to filla gap ins. 107, Indian Penal 
Code, defining abetmen*. Under s. 107, 
secondly, a perscn abets the doing of a 
thing who engages with others in a conspi- 
racy for the doing of that thing if an act 
or illegal omission takes place in pursu- 
ance of that conspiracy. Abgimentof an 
offence is punishable under ss. 109 or 114, 
es the case may be if the offence is com- 
mitted or under ss. 115 ond 116 as the 
cese may be if the offence be not commit- 
ted; but it is clear that a conspiracy will 
not amount to an abetment unless an act 
or illegal omission takes pl.ce in pursu- 
enes of the conspiracy. 'Tuerefore, the first 
class of cases which s. 120-B is designed 
to ecver, is that in which the ccnspiracy 
is formed for the commission cf a serious 
cffence but no act or ilegal cmissicn has 
teken place in pursuance of it. Sec- 
tion 120-A, which defines criminal conspira- 
cy, enacts that an agreement to commit an 
offence may itself mount to a criminal 
conspiracy even if no overt act follows on 
the agreement. 

The second class of cases is that in 
which ike conspiracy is formed in order 
to do an illegal act or an act not illegal 
by illegal means; this sort of conspiracy 
in no case amounts to abetment and does 
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not amount toa criminal conspiracy unless 
some act besides the agreement is done in 
pursuance therecf. Thus, whereas s. 120-A 
provides an extended definition of cimi- 
nal conspiracy covering acis which do not 
amount to abeiment by conspiracy within 
the meaning of s. 107, s. 120-B provides a 
punishment for criminal conspiracy ‘ where 
no express provision is made in this Code 
for the punishment of such 2 conspiracy.” 
Where a criminal conspiracy amounts to 
an abetment under s. 107, it is unnecessary 
| to invoke the provisions of s. 120-A and 
120-B because the Code has made specific 
provision for the punishment of such a 
conspiracy. In the case before us, the 
offences which are alleged to have been 
the object of the conspiracy were in fact 
committed ; so the ccnspiracy amounted to 
abetment. The Court should not, therefore, 
have framed additicnel charges under 
s. 120-B. Appellants having been convicted 
on the substantive charges framed were 
not Liable to be convicted also of conspi- 
racy. Argument was entered into on the 
question whether there was a proper sanc- 
tion to the framing of charges under 
s.120-B. It isnot necessary to go into 
this matter when on other grounds those 
charges have failed. . J would set aside the 


convictions under s. 120-B, Indian Penal. 


‘Code, while confirming the convictions 
under the other sections. The Sessions 
Judge has imposed sentences of 5 yeara 
on Raghubar Deyal, of 3 years on 
Jugal and Jageshwar and of 2 years on 
Jagdeo. As the sentences do not appear to 
be excessive, I would dismiss the appeal. 

Dhavie, J.-—I agree. As regards the 
merits {here cannot be any doubt on the 
evidence thatthe forgery and connectcd 
offences have been brought home to the 
appellants as charged. As regards the 
initiation of these preceedings the facis are 
very peculiar. Stress has been laid by the 
appellants on the facts that though the 
first complaint under s. 195, Criminal Pro- 
cedure Ccde. was made by Khan Sahib 
Syed Muhammad Islam signing «s Hono- 
rary Magistrate, he was at that time witk- 
out any powers as a Magistrate. Section 195 
(c), requires a complaint of the Court in 
which the ferged document was produced 
or of some other Court to which such Court 
is subordinate. The forged mortgage 
bond had been produced before Mr. 
Islam during his trial of the case, brought 
under s.447, Indian Penal Code, by Sham- 
deo against Jageshwar Singh and Jagdeo 
Singh, in exercise of the powers of a 
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Magistrate conferred upon “him for three 
years by the noli@cation of September 27, 
1930 When these powers expired by 
lapse of linie, he was not succeeded by any 
other Magistrate. 

But the proceedings he took under s. 476, 
Criminal Procedure Code, were based on 
an application made by Shamdeo during 
the trial of the case under s. 447, Indian 
Penal Code. It was on this application 
that immediately on the disposal of that 
case the Honorary Magistrate ordered 
notices to issue against the five persons 
tried bythe Court of Session to show 
cause why a complaint should not be made 
against them in respect of offences arising 
out of ihe forgery and its user. Before 
the expiry of his powers as a Magistrate 
Mr. Islam adjourned these preliminary pro- 
ceedings on the request of the five persons 
as they represented that the same matter 
was directly and substantially in issue in 
the appeal that Jageshwar snd Jagdeo 
had preferred against their conviction. 
The appeal was disposed of and the re- 


cord returned after the expiry of the 
magisterial powers of Mr. Islam, who, 


however, proceeded to complete ithe pre- 
liminary proceedings under s. 476, Crimi- 
nal Procedure Code, without any objections 
raised by the five accused as regards his 
authority. He complained against three 
persons only out of the five,and on an 
appeal by Shamdeo under s. 476 B, Cri- 
minal Procedure Code, the District Magis- 
trate complained against the other two. 
The terms of this latter complaint dis- 
tinctly indicate that the District Magistrate 


endorsed the complaint of Mr. Islam 
against the other three accused. The 
District Magistrate concluded : 

“The witnesses against them (Raghubar and 


Bikhari) will be the same as in the case against the 
other three persons already prosecuted over the same 
transaction. The present accused should also be 
proceeded with in the same case.” 

It was upon these two complaints that 
the Committing Magistrate proceeded 
against the five persons. The power, if it 
may beso-called, to make a complaint 
under s.476,-is not among the powers 
specified in Schs. II and VI, Criminal 
Procedure Code, and is nota magisterial 
power, forit can be exercised as well by 
Civil or Revenue Courts as by Criminal 
Courts. The object of s. 195 clearly is to 
avoid harassment at the instance of private 
parties who may be acting for reasons of 
their own rather than in the interests of 
the administration of justice, and the 
complaint required by .the section merely 
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bars the taking cognizance of offences in 
the ordinary way undeys.190 (1). It ean- 
not be said that this object wus in any 
way defeated by the fact that at the time 
he made his complaint, Mr. Islam was 
not empowered to act as a Magistrate. He 
was not en officious intruder, but was 
merely completing the preliminary pro- 
seedings that he had begun before the 
expiry of his powers asa Magistrate and 
that he had adjourned at the request of 
the accused; and he was doing this ata 
time when itis not suggested on behalf 
of the appellants that there wasin exist- 
“ence any Court which could 
out asthe proper Court for 
the proceedings. 

Had any objection been raised at that 
time on behalf of the accused the matter 
would doubtless have been disposed of by 
the District Magistrate under s. 559 (2), 
But in any event Mr. Islam’s complaint 
against Jageshwar, Jagdeo and Jugal was 
definitely endorsed by the District Magis- 
trate while exercising his powers under 
5.476 B in respect of the other lwo ac- 
cused. Itseems to me that itis now too 
late under s. 537 of the Code for the ap- 
pellants to ask for a reversal of their 
convictions on the ground “of eny error, 
omission or irregularity in the complaint” 
required under 8.195 for the initiation of 
the proceedings against them, since the 
objection could and should have been 
raised at more than one earlier stage in 
the proceedings. As regards the charge 
under s.120-B, Indian Penal Code, I ob- 
serve thet this section was mentioned in 
Sharmdeo’s initial application tothe Tiono- 
rary Magistrate against all the five accused 
merely on ihe footing that they had con- 
spired io forge the mortgage-deed to sup- 
port the false claim of Jageshwar and 
Jagdeo in ihe case under s. 447. 

There never was any case of criminal 
conspiracy against these persons apart 
from tle fe:gery and its user, end it is 
not suggested by the learned Advocate 
for the appellants that ony evidence was 
given onthe charge of criminal conspi- 
racy apart from what was given in respect 
of the other offences.. The conspiracy was 
only inferable from the forgery and user, 
if proved, but would in that case come 
within the provisions of the Penal Code 
as regards abetment and would, there- 
fore, not be punishable under s. 120-B 
at all. The charge under this section 
against the accused was thus also entirely 
necessary. The formal addition of such 


comp'eting 


be pointed - 
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a charge has plainly not affected the de- 
cision of the case on the merits and ib 
will, therefore, be suffiicent to set aside 
the convictions of the appellants under 
this charge. 

N. Appeal dismissed. 


CALCUTTA HIGH COURT 
Appeal from Original Decree No. 21 
of 1934 

June 26, 1934 
COSTELLO AND LorT-WILLIAMS, JJ. 
ARUN CHANDRA SINHA— 
DEFENDANT —ÅPPELLANT 
versus 
Tar HON'BLE Lr. SATYENDRA 
CHANDRA GHOSE MOULICK—, 
PLAINTIFF—RESPONDENT e 

Civil Procedure Code (Act V of 1908), O. XLI, r. 
271—Practice—Appeal— Reception of additional evi- 
dence—Principles. 

It is an invariable rule in all the Courts, and 
one foundel upon the clearest principles of reason 
and justice, that if evidence which either was in the 
porsession of parties at the time of a trial, or by 
proper diligence might have been obtained, is either 
not produced, or has not been procured, and the 
cass is decided adversely to the side to which the 
evidence was available, no opportunity for producing 
that evidence ought to be given by the granting a 
new trial. [p. 93, col. 1.] 

- [Case-law referred to.] 

Costello, J—The suit out of which 
this appeal arises, was brought by the 
plaintiff Satyendra Chandra Ghose Moulick 
against his uncle Arun Chandra Singha for 
the recovery of a sum of Rs. 50,800 said 
to be due from the defendant Arun Chandra 
on a promissory nove executed by the de- 
fendant end dated August 9, 1929. There 
was also a claim for further interest at the 
rate of 9 per cent. per annum from the date 
of the institution of the said suit till judg- 
ment. 

Tne defendant in his written statement 
admitted the ex3eution of the promissory 
note, but pleaded that there was no con- 
sideration forit. The defendant further 
set up astory thatthe real date on which 
the promissory note was executed by him 
was March 13, 1930, and not August 9, 
1929, as the plaintiff everred, and that the 
promissory note had been ante-dated-in 
pursuance of an agreement between the 
parties. It is to be observed, therefore, that 
the only defence reised on the pleadings, 
was that there had been no consideration 
for the promissory note sued upon. That 
being the position, it is obvious on the 
face of it that there was an onus thrown 
upon the defendant to show why the 
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plaintiff should 
claim. 

When the case came to trial, the defend- 
ant gave evidenee and hesetup a story 
which, put shortly, amounted to this, that 
no meney had ever passed between him and 
his nephew, andthat the promissory nole 
was given ostensibly in payment for ihe 
sale of the defendant's furniture which was 
lying inahouse belonging to the defend- 
antin Harrington Street, Calcutta. The 
defendant suggested that the apparent sale 
was nothing more or less than a device for 
securing the furniture against the claim on 
the defendant of many and various credi- 
tors. 

' It appears that the defendant was, 
originally at env rate, aman of consider- 
able wealth, but sometime in the year 
1927 a Receiver was appointedin respect 
of a mortgage which had been executed 
by the defendant and that Receiver was the 
present plaintiff Mr. Ghose Moulick. He 
continued to be a Receiver of the defend- 
ant’s property until January 1931, when the 
Court of Wards took over charge of the 
whole of the defendant's affairs. At the 
defendant's request, it was declared that 
he was not fit tomanage his own prop- 
erties. The defendant summarized the 
position with regard tothe giving of the 
promissory note thus: There were several 
creditors who had decrees against him and 
who wanted to attach his furniture. In 
order to protect those properties from sale, 
it was proposed that adebt shou'd be 
shown in favourofhis nephew and in 
liquidation ofthat debt, the properties 
should be at a valuation sold to him. Then 
he said that the promissory note was 
actually made out on March 13, 1930, and 
an eniry was made in the defendant's cash 
book on that date for the purpose of show- 
ing that there hed been an antecedent 
debt which, however, according to the de- 
fendant, was purely fictitious. 

The only testimony placed before the 
Court on behalf of the defendant was the 
evidence given by himself. Subsequenlly, 
the plaintiff was called, ond he totally 
denied that there was any such arrange- 
ment asthe defendant had put forward. 
On the contrary, he said quite definitely 
that he had, from time to time, advanced 
various sums of money chiefly in cash to 
the defendant on various dates between 
ihe month of July 1929 and the date of 
the promissory nole, that is to say, August 
9, 1929. Tt would seem, therefore, that 
the whole of the sum of Rs. 40,000 which is 


not succeed in his 
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said to be the original principal sum lent’ 

ves edvanced by4he defendant in course 
ofa month or thereabout. Itis quite true 
that there is some small contradiction in 
the plaintiff's evidence in regard to the 
manner in which the payments were effect- 
ed, because in one part of his evidence he 
says that somelimes payments were made 
in cash from the sums which he hap- 
pened to havein his house, and some- 
times made by monies which he had pro- 
cured for ihe purpose by cashing cheques 
made out to himself. Later on, he gives 
his reascns thatthat method of payment 
was owing tothe defendant's involved cir- 
cumstances; and at the defendant's wish 
as the latter's account at the Bank was 
considerably overdrawn. The plaintiff, 
however, later on in his evidence does seem 
to say that on some occasions he endorsed, 
or, as he puts it, passed on tothe defend- 
ant cheques which he himself had receiv- 
ed. 

Mr. Justice Buckland, who tried the suit, 
said in his judgment: 

“This is a simple suit on a promissory note..... 
The defendant denies that there was any conside- 
ration for the note and it is fur him to establish 
it.” 

No doubt, that is the correct enuncia- 
tion of the legal position, having regard to 
the form of the pleadings. The learned 
Judge, as Ihave said, had practically no 
evidence before him except the oral testi- 
mony of the defendant on the one hand 
and of tke plaintiff.cn the other. There 
were, however, eniries in certain books of 
accounts which onthe face of them indi- 
cated that the money claimed was due and 
owing by the defendant to the plaintiff. The 
learned Judge having heard the witnesses 
and having considered those entries came 
to the conclusion thatthe defendant had 
‘built upon these entries a fictitious story of 
en ante-dated promissory note. Theleamed 
Judge gays: 

“The defendent knew that the furniture was 
hypothecated and has denied that he was a party 
to any such benami transaction. Jf there was any- 
thing in tne story put forward by the defendant, 
he could have called the officers of the estate, who 


were available, who madethe entries. But that 


has not been done; nor has attempt been 


made to call them.” 

Then the learned Judge says: “It is sug- 
gested thatthe entries were made ficti- 
tiously in the interest of the plaintiff and 
under the direction of the plaintiff him- 
self. The plaintiff denies this and says that 
the money was actually advanced in 
various amountson various dates”. The 
learned Judge summed up the whole thing 


any 
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in these words: 

“The defendant, in my judgment, 
measurable distance of establishing the absencs of 
consideration for thenote, and there will be judg- 
ment for the amount claimed with costs and interest 
on judgment at six per cen‘.”, 

The learned Advoeate-General who his 
appeared before uson behalf of the de- 
fendant-appellant, has endeavoured to 
draw our attention to the fact that the 
account book produced at the trial was des- 
cribed as pucca rukar. He says that there 
was a kachcha rokar in which there was a 
‘signature of the plaintif authenticating 
fictitiousness of the en'ry with regard to the 
alleged loan, and the learned Advocate- 
General has sought to make much of the 
fact, that the kachcharokar book was before 
the Court at the trial and that, in such cir- 
cumstances, the learned Judge was entitled 
to take notice of it. Accordingly, we have 
been invited tozllow the defendant to 
put before us, by way of additional evi- 
dence, the entries in the kachcha rokar to 
which I have referred, also other documents 
in addition to the oral testimony. 

The application forthe reception of ad- 
ditional evidence at the hearing of this ap- 
peal wis made before us on June l4 last, 
and on that occasion we thought it de- 
sirable that the application should stend 
adjourned to be dealt with at the time af 
the hearing of the appeal after we had 
-been placed in the position knowing some- 
thing about the cese and the circumstan- 
ces in which it was suggested that the 
additional evidence should be entertained. 
We have listened very carefully to all 
that the learned Advocate-General has said 
upon this point; bat it is abundantly 
clear that there is no reason why we 
should allow further evidence to be 
given at this stage of the proceedings. 
Even a cursory glance at the petition 
which was made for the production of fur- 
ther evidence, shows at once thatthe de- 
fendant has not put forward iny suffi- 
cient ground which would justify as in 
doing what would be tantamount toal- 
lowing the defendant to repair the de- 
fects in the case put forward at the trial 
and which were entirely of his cwn mak- 
ing. Itis-obvicus that this kachcha rokar, 
as it is described, and the otker docu- 
ments end indeed all the documents which 
the defendant now seeks to lay before us, 


were available or/and some of ihem were. 


actually in the hands of the defendant and 
his legal advisers at the hearing cf the 
case in the Court below. Some suggestions 
were thrown out on behalf of the defend- 


is not within 


‘be accepted. 
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ant that the learned Counsel who was then 
appearing for him, made efforts, although 
abortive or half-hearted efforts, to place the 
kachcha rokar before the Court. It is said 
that the learned Judge declined to look at 
the decent on the ground that it was 
not translated but wes put before him in 
some vernecular language. I am not at. 
all satisfied that there was any such opera- 
ticn on tLe part of the learned Counsel 
appearing for the defendant. There was 
no mention cf any such episode in the 
minutes, and, moreover, it is clear from the 
transcript of the short-hand notes of the 
cross-examination of the plaintif by Couns 
scl for the defence that no altempt was 
made to put to the plaintiff what is said 
to have been verifying signature appear- 
ing on the pages of this kachcha rokar 
book. . 

What we are asked to do inthis case 
is, toall intents and purposes, to allow 
the defendant to do what he ought to have 
done at tke trial orto do something in re- 
gerd to wich there is no reason whatever 
that-why he should not have done at the 
trial. To put the matter ihe other way 
round, we are asked to allow the defend- 
ant to have the benefit of are-hearing of 
his case, so that he may put before the 
Court evidence in corroboration of the 
story which he was setting up to account 
for the existence of the promissory nole. I 
have already said, and I say again with 
considerable emphasis that we see no rea- 
son why the evidence both oral and docu- 
mentary which the plaintiff now sceks to 
put before us and which he could have 
put before the Court at the trial should 
Tt is a lamentable fact that 
it never seems to huve occurred to those 
who were in charge of the case on behalf 
of the defendant that it would be necessary 
to get the case up with proper care and 
diligence. This is enotLer example of 
the kind of thing which constantly occurs, 
namely, thatthe parties and their legal 
advisers do not take all proper sieps to 
ensure that the case which they seem to 
make, shall he adequately presented before 
the Court. Scemething might have been 
done in this particular case if the defend- 
ant’s story was true,in the way of getting 
further particulars, for example, of the 
plaintiff's allegation concerning the pay- 
ments which the plaintiff said he had made 
to the defendant. Further discovery might 
heve brcught to light the condition of the 
plaintiff's pass-book end the state of his 
banking account. If, as is now suggested, 


“1936 
some of the documenis on which the de- 
fendant seeks to rely, were in ihe bands 
cf the officers of the Court, or in the hands 
of the Chartered Accountant making inves- 
ligation into the defendant's financial posi- 
tion. nothing would have been easier than 
for a proper notice to have been given 
-ia order to ensure that all dceuments re- 
levant lo the defendan’s case were cvail- 
able in Court so that they could have been 
put to the plaintiff in the course of cross- 
examination on behalf of the defendant. 

Jf the defendant has lost his case be- 
cause these things were not done, the only 
comment one can make is that he fully 
deserved to lose his case for no one, either 
himself or any one acting for him, made 
the, slightest attempt adequately to sub- 
Stantiate the case which the defendant was 
putting forward. It seems probable, in 
the peculiar circumstances of this case, that 
nobody bothered much on behalf of the 
defendant because it was realized from 
the beginning that the defendant had no 
real defence to the plaintiff's claim. 
Whichever is the real explanation, it is 
beyond doubt that nothing whatever has 
been put forward either in the written 
statement or in the argument of the learn- 
ed Advocate-Gsneral, which would justify 
us in granting the application of the, de- 
fendant to be allowed to put forward further 
evidence. 

The principles to be applied in deter- 
mining an application for leave to call 
further evidence were stated by Lord 
Chelmsford in the case of Shedden v. Pat- 
rick (1), which was quoted with approval 
by Lord Justice Scrutton in the case of 
Nash v. Ruchford Rural District Council (2). 
Lord Chelmsford said : 

“It is an invariable rule in all the Courts, and 
one founded upon the clearest principles of reason 
and justice, that if evidence which either was in 
the possession of parties at the time of a trial, 
or by proper diligence might have been obtained, 
is either not produced, or has not been procured, 
and the case is decided adversely to theside to 
which the evidence was available, no opportunity 
for producing that evidence ought to be given by 
the granting a new trial.” 


Lord Justice Serutton adds this comment: 

“That is the principle which was acted upon by 
this Court in the first application in the case of 
H. M. 5. Hawke (3). I take the reason of it to be 
that in the interests of the estate, litigation should 
come to an end at some time or other ; and if you 
are to allow parties who have been beaten in a 
case to come to the Court and say ‘Now let us 
have another try; we have found some more evi- 
- (1) (1869) 1 H L470 at p. 545. l 
S 1917) Î K B 384 at p. 393; 86L JKB 370; 116 
L T 129; €1 J.P 57; 15 L G R 103. 

(3) Q912) 28 T LR. 319. 
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dence, you will never finish litigation, and you 
will give great scoe to the concoction of èvi- 
dence.” 

Now inthe present proceedings the de- 
fendant-eppellant is not saying ‘that he 
has found’ “some more evidence”; he is 
metely asking to be allowed to use evi- 
dence which was either actually in his pəs- 
session at the time of tLe trial, or by pro- 
per diligence could have been obtained 
by him atthe trial. In the circumstances, 
there is not a scintilla of reason why we 
chould allow the application which has 
been made. 

The learned Advocate-General, however, 
has said that even if that application is 
yefused, nevertheless, upon the case as it 
slands we oughttotuke the view that the 
defendant had given evidence sufficient 
to require the learned Judge to come to the 
conclusion that the plaintiff cught not to 
succeed in his claim. With regard to that, 
the position as it was before the learned 
Judge who tried the case, was that 
the determination of the case depended 
wholly upon a simple question of fact. 
Tne learned Judge came to the conclusion 
that the defendant had not established his 
case, and we see no reason whatever for 
thinking that that conclusion was other than 
correct, having regard to the evidence 
which the learned Judge had before him 
at the trial. Consequently, this appeal 
must be dismissed with cosis, including 
the cost of the application made on June 14, 
1934. 

Lort-Williams, J—I agree. 

D. Appeal dismissed. 





PATNA HIGH GOURT 
Second Civil Appeal No. 295 of 1934 
January 14, 1935 
FAZL ALI AND ROWLAND, JJ. 
NARAIN PASI—APPELLANT 
- Versus 

NANU MISTRI AND OTAERS —RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 0. XLI, r. 10 
— Security for costs—Discretion of Court —Ordinary 
poverty of appellant, if ground for demanding securi- 
ty—Appellant owning property—Costs awarded 
against him not p2id—Appeal—Security for costs of 
appeal—Whether to be furnished by appellants. 

Order XLI, r. 10, Civil Procedure Code, givys 
an absolute discretion to the Appellate Court 
to decide in what clase of cascs scouity is to 
be demanded. But where the Court has been 
given absolute discrchion to make an order for 
security for costs, no Bench of Judges can ja 
down rules which purport to fetter the discretion of 
other Judges in any similar application which’ may 
ba made thereafter., Even though it is quite 
true that ag a general rule a Court is loath to Preveng 
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an appellant from pursuing the remedy allowed to 
him by law merely on the pyound of poverty, yet 
each case must stand on its own facts and there 
might be cases in which a party, because he is poor, 
should be directed to give security at any rate for 
the costs of the appeal, before he is allowed to pro- 
ceed further. Gulabrao Manyaba v. Vinayak Bapu- 
saheb (2), relied on Birendra Nath Mittra v. Begam 
Jan (3), referred to. 

Where the appellant in his counter-affidavit states 
in clear terme that he has some property, but in 
spite of this fact, he did not choose to pay the 
casts for which a decree was awarded to the respon- 
dent by the lower Appellate Court although he was 
committed to the civil prison in execution of the 
decree: 

Held, that in the circumstances the appellant 
should be directed tə furnish security for the costs 
which may be incuried by the respondents in appeal, 
Birendra Nath Mittra v. Begam Jan (3) and Harlock 
v. Ashberry (4), relied on. 

Messrs. S.A Khan and Bajrang Sahay, 
for the Appellant. 

Messrs. B P. Sinha and S. B. Prasad, for 
the Respondents. 

Order.—This is an application by the 
respondents in which they ask this Court to 
direct the appellant under O. XLI, r. 10 to 
furnish security for the costs of appeal and 
of the Courts below. The allegations 
made in the petition are that the appellant 
has no properly from which the decree for 
costs passed by the lower Appellate Court 
or which may be passed by this Court may 
be realised; that he is a mere tool in the 
hands of one Ramiakhan Mahto, and that 
the respondents executed the decree for 
costs amounting to Rs. 675 obtained by 
them in the lower Court and the defendant 
was sent to civil prison, but he did not pay 
any part of the decretal amount. ‘The 
matter came up before the Registrar who 
relying upon the decision of tnis Court in 
Raghunath Das v. Sheo Kumar Misser (1), 
rejected the application of the respondents. 

The Registrar interpreted that decision 
to mean that security is not to be demanded 
from an appellant, unless it is proved 
that heis merely a puppet in the hands of 
others and that heis merely a nominal 
party acting on behalf of others who are 
keeping themselves behind the scene. 
Now at the first sight it might seem that 
this is what was laid down by this Court 
in the case quoted by the Registrar, but 
upon a careful reading of the judgment 
delivered there it would appear that it was 
based on the special facts of the case which 
rested on the definite allegation that the 
appellant was a puppet in the hands of an- 
other person and that allegation was 

. distinctly found to be false. There was, it 


(1) LP LT 114; 55 Ind, Cas, 835; A T R1921 Pat. 
233; (1921) Pas, 359, 
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is true, an observation made in that case 
that mere poverty of the appellant is no 
ground for demanding security, but I 
think that this observation was made 
chiefly to guard against the danger of 
laying down a uniform rule of practice 
which might deter a poor litigant from 
bringing up his grievance before the 
superior Court. It is to be remembered 
that O. XLI, r. 10, gives an absolute discre- 
tion to the Appellate Court to decide in 
what class of cases security is to be 
demanded and as was pointed out by 
Macleod, U. J.,in Gulabrao Manyaba v. 
Vinayak Bapusahab (2): 

“Where the Court has “been given absolute 
discretion to make an order for security for costs, no 
Bench of Judges can lay down rules which purport 
to Fetter the discret?unof other Judges in any similar 
application which may be made thereafter.” 

We also respectfully agree with the 
view expressed by Macleod, ©. J. in the 
seme case that even though it is quitetrue 
that asa general rule a Court is loath to 
prevent an appellant from pursuing the 
remedy allowed to him by law merely on the 
ground of poverty, yet each case must 
stand onits own facts and there might be 
cases in which a party, because heis poor, 
should be directed to give security ab any 
rate for the costs of the appeal, before he is 
allowed to proceed further. We might 
usefully refer here tothe judgment deli- 
vered by Rankin, C. J., in Birendra Nath 
Mittra v. Begam Jan(3) where while 
pointing out that there is a. great dis- 
linction between an application for security 
for cosis to be given by the plaintiff at 
the original trial in the first instance and 
such an application in connection with an 
appeal and that the Code of Civil Procedure 
treats the two things aseutirely different, 
he has referred to a number of English 
decisions in which it is stated that the ordi- 
nary practice in that country is to require 
security for costs from the appellant who is 
unable through poverly to pay the costs 
of the appeal. This practice is referred to 
by Sir George Jessel, M. R. in Harlock 
v. Askberry (4), in the following words: 

“For sometimes past, ithas been the settled 
practice, if the respondent asks for it, to require 
security for costs to be given by an appellant who 
would be unable through poverty to pay the res- 
Beene costs of the appeal if it should be unsuccess- 
ul, 

Now, even though it may be that there 


PA R 1923 Bom. 264; 72 Ind. Cas, 285; 25 Bom: 
5. 
(3) 58 C 117; 127 Ind. Cas. 669; A IR 1931 Cal. 40; 


84 CW N 495. 
@) (1882) 19 Oh. D 84; 51 LJ Ch. 96; 45 L T 602; 
30 W R 112, ° 
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is nosuch uniform practice in this country, 
‘yet itmay be pointed out that just cs 
mere poveriy may not in a particular 
case be a ground for demanding security, 
similerly inthe special circumstances of 
this case, security may well be demanded 
from an appellant who through poverty is 
unable to pay the ccsts of the appeal. In 
this particular case what we cannot ignore 
is that the respondent made an attempt 
to realise the costs decreed by the lower 
Court from the appellant, but failed to do 
so, even though in the execution of the 
decree for cosis the appellant was com- 
mitted to civil prison. The appellant in 
his counter-aflidavit states in clear terms 
that he has some property, but inspite of 
this fact, he did not choose to pay the 
cosig for which a decree was awarded to 
the respéndent by the lower Appellate 
Court. In the circumstances of the case 
we think that the appellant should be 
directed to furnish security for the 
costs which may be incurred by the res- 
pondents in this Court. We do not, 
however, consider it necessary to demand 
security for the costs of the Courts below 
for which a decree has already been 
granted by the lower Appellate Court. It may 
be mentioned that the respondents are 
willing to accept security in landed property. 
There will be no order as to costs of this 
application. 
N. Order accordingly. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Criminal Appeal No. 33 of 1936 
April 7, 1936 
Davis, J. C. AND Logo, A. J. C. 
PANDHI FARID—APPELLANT 
Ai versus 
I3MPEROR—Opposits Party 

Criminal Tribes Act (VI of 1924), ss. 3, 23(1) (b)— 
Three convictions required, whether should be convic- 
tions after becoming member of Criminal Tribe. 

It matters not whether the three convictions requir- 
ed before s. 23 (1) O), Criminal Tribes Act, came into 
operation, were recorded before or after the date of 
notification of the criminal tribe. For if the accused 
being a member of a criminal tribe has been convicted 
of scheduled offences before he has become a member 
of a criminal tribe, nevertheless these previous con- 
victions must be counted against him. Moyandi 
Thevan v. Emperor (1) and Emperor v. Tuka Nana 
kamoshi (2), referred to. 

Mr. Khubchand Atmaram, for the Appel- 
lant. 

Mr. Pariabrai D. Punwani, Public Pro- 
secutor, for the Crown. 

, Davis, J. C.—@his isan appeal from the 
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conviction by the learned Sessions Judge of 
Sukkur of the epp#lant Pandhi, a member 
of a criminal tribe, for offences under 
ss. 457 and 380, Indian Penal Code and a 
sentence of transportation for life. We 
admitted this appeal because the learned 
Advccate fur the appellant in perfect good 
faith said to us that there was a judgment 
of the Madras High Court in Mayandi 
Theran v. Emperor (1), which was authority 
for the statement that the three convictions 
required before the provisions of s. 23 (1) 
(b), Criminal Tribes Act, VI of 1924, came 
into operation musi be convictions of a 
person after he has become a member of a 
criminal tribe, end any offence commilted 
by an accused person before he has become 
amember of a criminal tribe under the 
provisions of s.3 of the Act must be ignored 
for the purpose of enhanced punishment 
under s. 23 (1) (b). In the case before us 
we called for the Notification and we find 
the criminal tribe to which the accused 
belongs—the Tribe of Banglanis—was 
notified a criminal tribe in the Sind Official 
Gazette, dated-February 25, 1932,in Notifica- 
tion No. 7900-A, Judicial Department, dated 
February 15,1932, and the two previous 
convictions which the learned Sessions 
Judge has taken into account, and which 
in his opinion attract the application of 
s. 23, were both convictions of scheduled 
offences in the year 1930 before the tribe of 
which the accused is a member was notified 
asacriminal tribe. Now, the head-note of 
the Madras case to which the learned Advo- 
cate drew our attenlion is misleading. The 
head-note clearly supports the case that he 
put forward for it reads as follows: 

“What s. 23 (1) (b) means is that both the second 
and third convictions should be after the tribe to 
which the accuse] belongs had been declared a 
criminal tribe or after the accused is registered a 
member of the criminal tribe”. 

But when that judgment is read through, 
it would appear that though this was the 
Opinion at one time of at least one of the 
Judges who composed that Bench, as a result 
of difference of opinion the matter had been 
referred to the Chief Justice, as a third 
Judge, and his opinion was that it matters 
not whether the frst end second convictions 
were recorded before or after the date of 
notification of the criminal tribe, For if 
the accused being a member of a-criminal 
tribe has becn convicted of scheduled 
offences before he has become a member of 
a criminal tribe, nevertheless these previous 

(1) A I R 1926 Mad. 1165; 98 Ind. Cas. 477; 27 Or, ` 
aha SIM L J 495; 2t L W 543; (1928) M W 
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conviclious must be counted against him. 
There is also a judgm¥nt of the Bombay 
High Court in Emperor v. Tuka Nana 
Ramoshi (2) to the same effect. In that 
case one of the Judges points’ out that 
were the matter res integra, he might have 
taken a different view, but, that he accepts 
the decision of the Madras High Court which 
is to the effect thatthe previous convictions 
contemplated bys. 23 are convictions ofa 
member of a criminal tribe whether he was 
or was not at the time when he was 
previously eonvicted a member of such 
tribe. 

It is true that the provisions of s. 23 are 
capable of more than one interpretation and 
that the interpretation that has been given 
them is an interpretation that may in certain 
circumstances appear to result in hardship 
and severity. But when the first sub- 
section is read in relation to the first 
proviso, itis clear thatit wes the intention 
of the legislature thet when ihe record of a 
member ofa criminal tribe was regarded 
for the purpose of the application of 
this section, his whole criminal - record 
should be looked at. For instance, it is 
provided that not more than any 
one of such convictions which may occur 
before March 1, 1911, shall be taken into 
account for the purpose of the sub-section. 
But if it had been the intention of the legis- 
lature that a conviction of a member of a 
criminal tribe should not be taken into 
account before he had become a member of 
a criminal tribe, this proviso could not 
have found any place because the convic- 
tions referred toin the proviso are convic- 
tions prior to the passing of the Act. Theie 
appears, therefore, no doubt that it was the 
intention of the legislature that the whole 
criminal record of the man should be looked 
at, mot only his record since he had become 
a member of è criminal tribe. This being 
So, it appears tous that the learned Judge 
is quite correct in his law. 

lt is, however, argued before us that we 
have scme discretion in the application of 
the several provisions ofs. 23, because in 
the first sub-section of that section it is 
provided that the enhanced punishment 
should be imposed except in the absence 
of special reasons to ihe contrary, which 
should “be stated in the judgment of 
the Court, and it is suggested to us 
that in this case such special reasons 
do exist, because the previous convic- 
tions were in the year 1930. Had the 
* (2) 45 B 1082; A I R1921 Bom. 68; €0 Ind. Cas, 
2009; 22 Cr, L.J 317; 23 Bom. L R 347, 
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accused in this case withstood temptation 
for a longer period then tive years, for 
instance, if it had been shown tous that 
he had fora pericd of even ten years 
committed none of the scheduled offences 
then it might have been urged with some 
force that there exist special reasons. But 
in this case, only a pericd of five years had 
elapsel and his present offences are seri- 
ous offences. This is a case of harse steal- 
ing and it doesnot appear io us that it 
is a case where we canin our judgment 
give any special reasons for the non- 
application of the special provisions of 
s. 23, Criminal Tribes Ach. 

Although we admitted this appeal’ on 
the point of law, we have heard the learned 
Advocate who has very earnestly argued 
en the merits, and his csse is thet the 
probabilities are all against thé guilt of 
the accused that though it is the case for 
the. prosecution that Pandhi the appellant 
got away with the mare and that he was 
pursued and finally caught by Muham- 
mad Hassan, this Muhammad Hassan kept 
the mare and the filly with him until 
ihe owner ofthe mare, Kabil, und his 
companicns came up, end althongh they 
were near the Police Station of Thul, they 
did not at once go and report. Moreover, 
it is argued thet if the accused hed in 
fact committed this offence, it is improb- 
able that he would have reported himself 
at the Police Station on 24th, the day on 
which the offence had been committed. 
But there appears to us nothing improb- 
able in the fact that while the owner of 
the mare and certain companions followed 
the fcot-pvints, the brother of the cwner 
took hisown mare and went in’ pursuit, 
nor does there appear tous anyihing im- 
probable in that he cvertook the accused 
upon the mare asthe mare the accused 
was tiding was accompanied ‘by a filly, 
and mast, therefore, to a certain extent 
have been handicapped. Nor do we think 
that much turns upon the fect that rather 
than go and report at the Police Station 
at once they returned to their own vil- 
lage. N 

‘here isin this case not only the evi- 
dence of Kabil the owner of the horse, 
ihe evidence of his brother Muhammad 
Hassan end others in the village, who 
testify tothe fact that thsy followed the 
tracks and found Muhammed Hassan 
with the mare and that he told them.who 
had taken it andhow he had recovered it 
but there isthe evidence also of the paggis 
Wazir and Shahali. Now, itis said thes 
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. the test of foot-prints of these‘two perries 
or trackers was of no value inthat the 
accused must have been known to Wazir 
and that Shahali merely picked out the 
foot-prints that Wazir had already marked. 
But there is no reason to suppose that 
merely because Wazir was a paggi and 
at times went to the Police Station he 
‘should have known the foot-prints of the 
appellant. There does indeed appear one 
discrepancy between the mashirnamz and 
the judgment of the learned Judge in that 
the mashirnama is to the effect that Wazir 
lined the foot-prints before Shahali lined 
them, while ths learned Judge in his 
judgment says that Wazir did not line the 
foot-prints. Nothing much, however, turns 
upon this discrepancy. In all probability 
the mashirnama merely omits to say that 
after Wazir lined the foot-prints, the line 


was obliterated and it was then that 
Shahali lined the foot-prints also. 
It appears also that both Wazir and 


Shahali went tothe place where Muham- 
mad Hassan said that he found the mare 
and the accused and there identified the 
foot-prints of the accused. Wazir also 
identified the foot-prints at the foot of 
the wall which the accused had broken 
into to take the mare. We do not think 
that the charge of enmity which has been 
brought against Kabil, the owner of the 
mare, is in any way sufficient to make it 
probable that he would be a party toa 
false case against this accused. It relates 
merely to the exchange of a buffalo some 
two years before which, according to 
Muhammad Hassan, was an exchange 
with which Kabil was not entirely satis- 
fied. That, in our opinion, is not sufficient 
to sustain the charge of enmity andof a 
false case based. thereon. We think, 
therefore, that on both questions of fact 
and law the learned Judge was right and 
the appeal must be dismissed. We con- 
firm the conviction and sentence of the 
appellant and dismiss this appeal. 
D. Appeal dismissed. 


OUDH CHIEF COURT 
Criminal Revision Application No. 74 
of 1935 - 
July 11, 1936 
.  Nawnayurty, J. 
BALESHWAR- Accusrp—ApPELLANT 
Versus 
EMPEROR—CompLAINant—-REgPONDENT 
Penal Code (Act XLV of. 1860), s. 411—Charge 
“under—Articles in possession of accused for several 
‘months—Hvidence Act (I of 1872), 6. 114—Held, 
presumption under, was rebutted, 


164 -13 & 14 





BALESHWaR v. EMPEROR (OC DH) we 97 


Where in a charge for an offence under s. 411, 
Penal Code, the identfiy of the accused with the 
purchaser of the stolen bullocks was fairly satiglac- 
torily established, but there wera serious doubts 
that the accused may have been a bona fide pur- 
chaser ofthe bullocks when he purchased them and 
the evidence of the witnesses went to show that for 
several months these bullocks were seen in the posses- 
sion of the accuséd : 

Held, that the presumption allowed to be raised 
under s. 114 of the Evidence Act, had been eufi- 
ciently rebutted by the evidence which the accused 
had adduced in his defence and the conviction snould 
be set aside. 


Cr. Rev. App. of the order of the Addi- 
tional Sessions Judge, Bahraich, dated May, 
25, 1936. 

Mr. B.N. Roy, for the Applicant. 

Mr. S. C. Das, Assistant Government 
Advocate, for the Crown. 

Judgment.—This is an application for 
revision of an appellate judgment of the 
learned Additional Sessions Judge of 
Bahraich convicting the applicant Baleshwar 
Brahman of an offence unders. 411 of the 
Indian Penal Code and sentencing him to 
undergo six months’ rigorous imprisonment. 

Ihave heard the learned Counsel for the 
applicant as also the learned Assistant Gov- 
ernment Advocate and perused the judg- 
ment of the lower Court. 

The facts out of which this application 
for revision arises as briefly as follows:— 

One Gaya Prasad of the District of 
Bahraich had two-bullocks stolen from the 
compound of the building in which he kept 
his grain (kothar) on the night between 
June 3 and 4, 1935. On December 7, this 
very same pair of bullocks was found in the 
possession of Jagannath in the District of 
Gonda. Jagannath satisfied the prosecution 
from one Badlu of the District of Gonda, 
and Badlu in his turn satisfied the prosecu- 
tion that he had purchased this pair of 
bullocks from one Ramkaran of the District 
of Gonda. Ramkaran in his turn proved 
that he had bought these bullocks from the 
applicant Baleshwar on September 17, 1935. 
Baleshwar accused was prosecuted and has 
been convicted, and sentenced under s. 411 
of the Indian Penal Code to undergo six 
months’ rigorous imprisonment. 

Baleshwa’s defence in the trial Court was 
that he had purchased these bullocks at the 
Deva fair and he filed Ex. A-1 and examined 
Mirza Berkatullah Beg. The receipt Ex. A-1 
shows that one Salaluddin sold a pair of 
bullocks to Baleshwar of Sarbampur on 
October 25, 1934, at the cattle fair held in 
Deva Sharif. The lower Appellate Court has 
rejected the defence of the applicant Balesh- 
war on the ground that Baleshwar referred 
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to in this receipt is not the accused Balesh- 
war. In my opinion the identity of the 
accused with the purchaser of tLe pair of 
bullocks has been fairly satisfactorily estab- 
lished. Baleshwar who purchased the bul- 
locks from Salaluddin was also a resident of 
Sarbampur as ie the applicant; and although 
the parentage of Baleshwar is written in the 
receipt as Ram Paltan, that may be a mis- 
take for the true name of the father of 
Baleshwar which is Tunnun. In any case 
serious doubts have been created in my 
mind that the applicant may have been a 
bona fide purchaser of the bullocks when he 
purchased them from Salaluddin. 

The evidence of the witness Jagannath 
and others also goes to show that for several 
months they had seen these bullocks in the 
possession of Baleshwar, and in my opinion 
the presumption allowed to be raised under 
s. 114 of the Indian Evidence Act has been 
sufficiently rebutted by the evidence which 

“the accused has adduced in his defence. 
. For the reasons given above I allow this 
application for revision, set aside the con- 
viction and sentence passed upon the appli- 
cant Baleshwar Brahman, acquit him of 
the cfience charged and order his immediate 
release. 


N. Application allowed. 





PATNA HIGH COURT 
Civil Appeal No. 866 of 1933 
March 11, 1936 
DHANLE, J. 
KAMESHWAR SINGH BAHADUR— 
PLAINTIFF—APIELLANT i 
z VETSUS 
BACHA KOIRI AND ANOTHEK— DEFENDANTS— 
: REEPONDENTS. 

Bengal Tenancy Act (VIII 
106-H, 103-B (3), 115—Suit s. 104-H— Pre- 
sumption under ss. 50 (2) and 103-3 (3), if can be 
avatled of to prore correctness of Record of Rights— 
‘Thereafter’ in s,115—Significance of. 

In a suit biought undur s. 104-H, Bengal Tenancy 
Act, for a declaiaticn in favour of the plaintif lana- 
lord that the tenants who have been entered inthe 
recent Record cf Rights as sharah muayyan tenants 
have no mole than occupancy lights, the tenants can 
support the correctness of the kecoid of Rights by 
proof including the presumption laid dcwn in sub-s, 
2, s. 50. Tt is obviously impossible to leave the 
tenants without both the Piesumption under s. 50 
and the presumption under s. 103-B (8) of the 

ctin such a suit. Dwarka Nath Band 
Rash Behari Guha (1), followed. dau 

The woid “thereaiter ” in s, 115, Bengal Tenancy 
Act, clearly signifies after the particulars have been 
finally 1ecorded after recourse to all the provisions 
‘contained in Chap, X forthe attainment of Snality 


in this respect, Prasanna Kuma 
(2) followed, tv, Durga Charan 


of 1885), 


ss. 50 (2), 
under 
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C. A. from the appellate decree of the 
Additional District Judge, Bhagalpur, dated 
April 12, 1933. 

Messrs, R. Misra and S. P. Srivastav, for 
the Appellant. 

Mr. B. P. Sinha, for the Respondents. 

Judgment.—This appeal arises out of 
a suit apparently brought under s. 104-H, 
Bengal Tenancy Act, for a declaration in 
favour of the plaintiff landlord that’ the 
tenants who have been entered in the 
recent Record of Rights as sharah muayyan 
tenants have no more than occupancy 
tights. Both the lower Courts have con- 
currently found that the entry in the 
Record of Rights in favour of the tenants 
has not been rebutted. 

The learned Advocate forthe appellant 
has referred to s. 115, Bengal Tenaney 
Act, and contended that atter the final 
publication of the Record of Rights, it 
was not open to the lower Courts to act 
as they have done on the presumption 
50, Bengal Tenancy Act that the 
defendants, because they and their pre- 
decessors-in-interest have held at a rent 
or rate of rent which has not been changed 
during the twenty years immediately before 
the instituton of the suit, have held at that 
rent or rate from the time of the Per- 
manent Setilement. Section 115 does in 
terms provide that the presumption under 
s. 50 shall not apply to a tenancy after 
the particlulars mentioned in s. 102 (b) 
Telating to it have been recorded under 
Chap. X. But it is obvious that in such 
a case it would not be necessary for the 
tenant to go back to s. 50 of the Act so 
long as the rent entry in the Record of Rights 
stands and carries the statutory piresump- 
tion of correctness. It was pointed out in 
Dwarka Nath Bandupadhya v. Rash Behari 
Guha (1), a case referred to by the learned 
Advocate tor the respondents, that when 
the entry in the Record of Rights in 
favour of the tenant is challenged, it ought 
to be open tothem-—ifs. llo is properly 
undeistocd— to. support its correciness . by 
proof including the presumption leid down 
in sub-s. 2, s. 50. It is obviously impos- 
sible to leave the tenants wiihout both 
the presumplicn under s. 50 (2) and the 
presumption under s. 103-B (8) of the Act 
in a suit like the present. As was, more- 
over, observed in Prasanna Kumar v. Durga 
Charan (2), the werd “thereafter” in s. 115, 

(1) 27 C WN 936; A I R 1923 Cal, 365; 76 Ind 
Cas, 401. ` 


(2) 49 C 919; A I R 1922 Cal. 146; 
537; 26 C W N 947; 36 Q L J 291! 
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Bengal Tenancy Act, @learly signifies: 

“atter the particulars have been finally recorded 
after recourse to all the provisions contained in 
Chap. x for the attainment of finality in this 
respext. 

Mr. Rameshwar Misra has drawn atten- 
tion to several decisions of this Court and 
of the Calcutta High Court, but itis nob 
necessary to refer to them in detail because 
they relate to cases where the tenant- 
defendant endeavoured to support his case 
by the presumption unders. 50, sub-s. 2 
of the Act contrary to the Record of Rights 
which was notin his favour. The position 
in the present case is materially different, 
and no authority of this or any other High 
Court has been brought to my notice in 
support of the appellant's contention that 
the entry in the Record of Rights which 
is in the tenani’s favour but is assailed 
by the landlord, cannot, by reason of s. 115 
be supported by the tenant by proving 
facts on which the presumption laid down 
in s.50 (2) will arise. It is, moreover, to 
be noted that the question has arisen in 
a Very special suit under Chap. X of the 
Act. Mr. Rameshar Misra has also urged 
that on the facts before the lower Courts 
the holding in suit should not have been 
found to be a holding of a sharah 
muayyan character. Three papers were 
produced on behalf of the appellant to 
show Variations in the area and rent of 
the holding: a hastbood jamabandi of 
1285 F.S., another jamabanai of 1326 F.S., 
and a wasilbaki of 1285 F.S. These papers 
do show variations in the area and rent, 
but have not been-believed by the tinal 
Court of fact. They must, therefore, be 
lett out of account for the purpose of this 
second appeal, though this must not be 
taken to imply any disagreement with the 
observations of the learned Additional 
District Judge below regarding the failure 
of the appellant to support such “unilateral” 
papers by the production of his counterfoil 
1eceipt books and siehas. 

The counterfoil receipt books in parti- 
cular might have displaced the case of 
the tenants who only had the rent receipts 
to rely upon. The inference from these 
rent receipts regarding tna identity of the 
holding is not erroneous aS a matter of 
law. Horalong time very much in excess 
of 20 years, tne area appaars from the 
receipts to have been Ls otgaas 6 cotias 
and the rent Rs. 13-1-12 without cess. 
An area of over three bignas was diluviat- 
ed by the river, and the holding was 
thus- reduced to ja bighas 13 dhurs as 
found at the survey and settlement; and 
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it was in accordancg with this reduced 
area that a fresh settlement was made. 
Mr. Rameshwar Misra has suggested that 
in. view of the statement in para. 6 of the 
written statement of the defendants that 
the area that was diluviated at one time 
is recorded in the recent survey papers as 
gairmazrua, it ought to have been held 
that the identity of the old holding is 
lost. I am unable to accept this conten- 
tion. The diluvion did not affect the 
rights of the tenants-defendants in respect 
of such portion of the old holding as still 
remained available. The identity of the ` 
holding, its old ared and present area, and 


‘the rent are, moreover, all questions of 


fact; and it does not seem to me that in 
pronouncing upon them the lower Appel- 
late Court has committed any error of law 
so as to warrant any interference by this 
Court. The appeal fails and is dismissed 


with costs. Kf 
N. Appeal dismissed. 


—_—— 


OUDH CHIEF COURT 
Criminal Revision Application No. 75 of 1936 
July 11, 1936 
Nansvvrry, J. 
BAIJ NATH AND OTAERS—ÅPPLICANTS 
versus 
EMPEROR -OpposiTe PARTY 

Penal Code (Act XLV of 1860), ss.. 323, 351— 
Process-server and decree-holder going to house to 
effect delivery of tt to decree-holder—Woman occu- 
pant refusing to yacate—Forcible removal —Struggle 
L Dhoti of woman getting loose—Held, peon and 
decree-holder acted in good faith and in exercise of 
their legal rights and offences under ss. 323 and 
354 were not committed—Civil Procedure Code (Act V 
of 1908), 0. XXI, r. 35. ae 

Where under an order of a Civil Court a pson 
was deputed to hand over poss2ssion of a house to 
the decree-holder and on his going there to deliver 
possession, he was told by the daughter-in-law of 
the judgment-debtor that the latter was not there 
and she and her husband refused to vacate the house 
and they were forcibly removed from the house by the 
applicants : 5 i 

Held, that she was wrong in refusing to vacate 
the house and being bound by the decree, under ~ 
O. XXI, r. 35, Civil Procedure Uode, she could, if ne- 
cessaiy, be forcibly removed from the house if she 
refused to vacate and that the applicants wore not 
to blame in removing herand her husband forcibly 
from the house on their refusal to vacate ; 

Held, also that aa for the dhoti of the woman 
getting loose in her struggle, that was no delibsrats 
uct on the part of the applicants but that Was a 
direct result of her own Vivlence during the straggl3 
and there was no attempt to Violate her modesty, 
She was also nota pirdanashin lady in the stres 
sense of the tem, otherwise she would have of her 


‘own accord disappeared from. the spotas svon as the 


rocess-gerver and the decree-holder came to take 
ayer the possession of the house. eae aa S the 
applicants were wrongly convicted of a olfences 


joo oo 
of causing simple hurt and of assaulting a woman 
with the intention of outra&ing her mcdesty. The 


violence that was used was only suficient to remove . 


her fromthe house to which ehe was not legally 
entitled, andthe applicants acted in gocd faith inthe 
exercise of their legal rights. 

Cr. R. App. for revision of the order of 
the Sessions Judge, Lucknow, dated April 
25, 1936. 

Dr. J. N. Misra, for the Applicant. 

Mr. Prithipal Singh, for the -Opposite 
Party. . 


‘Order.—This is an application for re- 
vision of an appellant judgment of the 
Jearned Sessions Judge of Lucknow up- 
holding the judgment of the Special 
Magistrate of Lucknow, convicting the 
applicants of offences under ss. 323 and 
454 of the Indian Penal Code and sentenc- 
ing Baijnath to pay a fineof Rs. 50 or 
in default to undergo one month’s rigo- 
rous imprisonment and ithe applicants 
Shiam Lal and Ganwarey to pay a fine of 
Rs. 20 or in default to undergo fifteen 
days’ rigorous imprisonment. 

The facts out of which this application 
for revision arises are briefly as follows:— 

A Civil Court peon received an order 
from a Civil Court to handover possession 
of ahouse of Musammat Kailasha. The 
person against whom the possession was 
to be given was one Budha. The house 
was sold originally by Ram Ratar to 
Sheo Darshan under a sale deed, dated 
July 23,1929. It passed into the hands of 
one Lallu Lal who sold it on November 
23, 1931, to Musammat Kailasha. Budha 
is the son of Ram Ratan and the father- 
in-law of the complainant Musammat 
Chhimma. He took the house on lease on 
October 13, 1933, and on the basis of this 
lease Kailasha got a decree against 
Budha for rent and for possession of the 
house. It was in execution of this decree 
that the Civil Court peon wentto deliver 
possession to Musammat Kailasha but when 
the peon went to deliver the possession of 
the house to Musammat Kailasha, he was 
told by Musammat Chhimma that Budha 
was not there and Musammat Chhimma and 
her husband refused to vacate the house. 

It was held by the lower Appellate 
Court and rightly held that as the decree 
was passed against Budha in favour cf 
Musammat Kailasha, the decree was un- 
doubtedly binding upon Musammat Chhim- 
ma andthat there could be no doubt that 
Musammat Chhimma was in the wrong in 
refusing to vacate the house. 

Order XXI,1.35 of the Code of Civil 
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Procedure lays down that where a decree 
is forthe delivery of any immovable pro- 
perty, possession thereof shall be delivered 
tothe party to whomit has been adjudged 
or to such person as he may appoint to 
receive delivery on his behalf, and, if 
necessary, by removing any person bound 
by the decree who refuses to vacate the 
property. 

In the present case it is clear that as 
Musammat Chhimma was bound by the 
decree in favour of Musammat Kailasha, 
as has been held by the lower Appellate 
Court, she could, if necessary, be forcibly 
removed from the house if she refused to 
vacate it. i 

The learned Counsel who has appeared 
on behalf of Musammat Chhimma | has 
argued that under O. XXI, rr. 97 and 98 
of the Code of Civil Procedure if resistance 
is made by the judgment-debtor, then the 
decree-holder can make an application 
to the Court complaining of such resis- 
tance or of obstruction. These provisions, 
however, relate to persons who offer resis- 
tance who are not bound by the decree 
in favour of the decree-holder, but as in 
the present case Musammat Chhimma was 
bound by the decree in favour of Musam- 
mat Kailasha she could be forcibly eject- 
ed from the house if she refused to vacate 
it of her own accord. 

I am, therefore, clearly of opinion upon ' 
the findings of facts arrived at by the 
lower Appellate Court that the applicants 
were not to blamein removing Musammat 
Chhimma and her husband forcibly from 
the house when they refused to vacate it. 

The lower Appellate Ocurt, however, held 
that the applicants were wrong in having 
Musammat Chhimma removed by men end 
not by any woman process server. As a 
matter of fact no women pYrocess-servers 
are engaged, end the only person who 
could remove Musammat Chhimma from 
the house was the male Court peon de- 
puted forthat purpose. As forthe dhott 
of MusammaiChhimma getting loose in 
her struggle, that was no deliberate act 
on the part of the applicants but that was 
a direct result of her own violence during 
the struggle. It is clear from the cir- 
cumstances of the case that there was no 
attempt made to violate the modesty of 
Musammat Chhimma. She was . also not 
a pardanashin lady in the strict sense of 
the term, otherwise, she would have, of 
her own accord, disappeared from the 
spot as soon as the process-server and 
the decree-holder came ib take over the 
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possession of the house. In my opinion, 
upon the facts found by the lower Ap- 
pellate Court the applicants have been 
wrongly convicted of ths offences of caus- 
ing simple hurt and of assaulting a 
woman ‘with the intention of outraging 
her modesty. The violence that was used 
was only sufficient to remove her from 
the house to which she was not legally 
entitled, and the applicants acted in 
good faith in the exercise of their legal 
rights. 

J, therefore, allow this application for 
revision, set aside the convictions and 
sentences passed upon the applicants, in 
respect of the offences under ss. 323 and 
354 of the Indian Penal Code, acquit 
them of the offences charged and direct 
that the fines, if paid, be refunded to them. 

N. 7 Application allowed. 


BOMBAY HIGH COURT 
Original Civil Jurisdiction Miscellaneous 
` No. 60 of 1935 
November 26, 1935 
__ Kanta, J. 
PACHAN LADHA—PETITIONER 
versus 
MUNICIPAL COMMISSIONER, BOMBAY 


—OPPOSITE Party. 

Bombay City Municipal Act (ITI of 1888), s. 394 
(4) (b)—Discretion of Municipal Commissioner to 
issue license—Scope of—Restrictions to applicant, 
whether ultra vires—Breach of condition of license 
—Renewal of license, if can be refused. 

Having regard to the general words of discretion 
contained ins, 394, sub-s, (4), Bombay City Munici- 
pal Act, the burden of proving that the Municipal 
Commissioner, Bombay, is wrong in his action, is on 
the petitioner. Under the section he is given very 
wide discretion in the issue of licenses, and although 
a resident in Bombay is allowed to use his premises 
for keeping any quantity of ghee or butter without 
any license, and if he keeps any ghee or butter for 

` sale, he is allowed to do so up toa maximum limit 
of four hundredweights without any license, it does 
not mean therefore that when he applies for a license 
which it is obligatory on him to obtain, the Com- 
missioner is not entitled to impose asa condition 
restrictions over the liberty of the applicant which 
he otherwise had. Where it is considered by the 
Commissioner that the carrying on of the trade of 
melting vegetable 011 requires exclusion of ghee or 
butter or other substances mentioned in condition 
4-A of s. 394 from the premises, and in so faras the 
condition imposes restrictions only with regard to 
the premises in respect of which the license is issued, 
the imposition of that condition is not contrary to 
the Act or ultra vires the Commissioner. But if the 
Municipal Commissioner by a general notification 
jntimates that anyone within the Municipal limits 
to which the-Act was applicable should not keep 
ghee for sale at all, or not exceeding two or three 
hundredweights, hisgaction would be contrary to the 
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Act, because the Act fixes another limit. Rea v. 
Dodds (2), distinguished. ø 

If the Municipal Commissioner in his diseretion, 
considers that he would not issue a license to a party 
who deliberately committed a breach of the condition 
of the license, it will not be a wrongful use of the 
discretion given to him by the Act. If the condition 
was unauthorized, the duty ofthe party holding the 
license isto go to Court and ask for a decision, but 
not to take the law in his own hand, commit a breach 
ofthe condition and then complain that the Com- 
missioner had no authority to impose that condition. 
Gellv, Taja Noora (3), distinguished. Sharpe v. 
Wakefield(1), referred to. 

Mr. M. A. Jinnah, for the Petitioner. 


Mr. B. J. Desai, for the Opposite Party. 


Judgment.—This is a petition filed 
against the Municipal Commissioner for 
the City of Bombay, praying that he be 
ordered forthwith to grant a license on 
the terms and conditions usual and pro- 
per, authorizing the petitioner to carry on, 
or be allowed to carry on, upon his premises 
in Bombay, the trade or operation of melt- 
ing vegetable oil. 

The petitioner had been carrying on 
business in Bombay prior to March 1933, 
and held a license from the respondent, 
which contained inter alia condition 4-A, 
which ran as follows: 

“Ghee or butter or other animal fat, whether 
unmixed or mixed with vegetable oil or which other 
substance chall not be kept on the premises.” 

The license so granted expired on 
March 31, 1933. The respondent thereafter 
refused to renew licenses in Bombay for 
melting vegetable oil and it is alleged that 
among others he refused to renew the license 


‘of the petitioner also.On July 19, 1933, a 


complaint wes fled under the directions of 
the respondent charging one Kheraj 
Ubhiaya with contravening the provisions 
of ss. 394 and 479, City of Bombay 
Municipal Act, and contending that thereby 
an offence was committed under s. 471 of 
the Act. The complaint was that he 
had infringed condition 4-A of the license 
by keeping some ghee or butter on the 
premises in respect of which the license 
was granted to him. On November 7, 
1933, the complaint was heard by the 
Presidency Magistrate, Third Court, and 
the accused's statement was recorded. The 
accused contended that as ghee was al- 
lowed to be kept up to four hundred weights 
without a license, he had kept the same 
on the premises. The Jearned Magistrate 
acquitted the accused on December 19, 
1933. From the record annexed to the 
petitioner's affidavit in rejoinder, I do not 
find the reasons, if any, recorded by the 
learned Magistrate for that order. 

After that order was made, it is alleged 
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that prosecutions were launched against 


“various persons (members of the associa- 


that care 


e 


. intimated to the petitioner 


_ applications for 


_epplication in 


tion of which the petitioner is the leader) 
under the Prevention of Adulteration Act, 
1925. One of the cases, which appears to 
have been treated as a test Case, wes 
brought in Revision Application No. 115 
of 1934 to the High Court, and as in 
it was found that vegetable 
“iawda” was asked for and supplied, there 
was no question of conviction under that 
Act, and the conviction was quashed. 
After that decision was given on Febru- 
ary 19, 1935, the respondent issued 2 
general circular intimating that he had 
decided to prohibit the melting of vege- 
table oil in the City of Bombay. and there 
was a general refusal to issue licenses to 
melt vegetable oil. On June 15, 1935, the 
present petition was filed. It appears that 
the respondent then took legal advice and 
that he did 
not propose generally to:refuse licenses, 
but was prepared to consider individual 
license on their own 
merits. Prosecution launched under the 


| respondent's directions on the ground that 


certain traders were carrying on business 


- of melting vegelable oil without a license 


were dropped, presumably because those 
parties were carrying on the business after 


the genera] refusal to issue licenses was 
“intimated to them. On August 29, 1935, 
“the respondent, through his attorneys, in- - 
formed the petitioner that the prosecutions ` 


launched as aforesaid would be withdrawn 
and te would consider each application 
for a Jicense to melt vegetable oil on its 
merits. After considering the petitioner's 
that way he refused to 
jssue a license to the petitioner. The 


| petition, therefore, is pressed to a hearing. 


The relevant portions of s. 394, City of 


‘Bombay Municipal Act (JIE of 1888) run as 


follows : 


‘3°4 (1) Except under and in conformity with 
the terms and conditions of a license granted by 


- the Commissioner no person shall— 


(a) keep, in or upon any premises, for any purpose 


| whatever, 


(i) any article specified in Part I, Sch. M, or 
(ii) any article specified in Part II, Sch. M, in 


_ excess of the quantity therein prescribed as the 


maximum quantitv of such article which may at 
any one time be kept in or upon the same premises 
without a license ; 

(d) carry on, or allow to be carried on in or upon 
any premises 


(i) any of the trades or operations connected with 


. trade specified in part 4, Sch. M. 


(4) It shall be in the discretion ci the Commis- 
sioner: 


(a) to grant any license referred to in. sub-s. (1) 
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subject to such restrictions or conditions (if any) 
as he shall think fit to prescribe, or 

(b) to withhold any such license.” 

Part 2 Sch. M contains, inter alia, ghee 
kept for sale, and the maximum quantity 
which may be kept at any one time with- 
out a license.... (4 cwts.); Gun powder 
(5 \bs.); Matches for lighting (1 - gross 
boxes). Part 4, Sch. M mentions melting 
of vegetable oil. Having regard to the 
foregoing provisions, it is clear that the 
respondent has a discretion to issue 
licenses referred to in sub-s. (1) subject 
to such restrictions and conditions as he 
shall think fit to prescribe. On behalf of 
the petitioner it is contended that the im- 
position of condition 4-A in ihe license 
is not in accordance with the Municipal 
Act and is, therefore, ultra vircs the Com- 
missioner. It is alleged that if tħe res- 
pondent insists on including that condition 
in the license, under the circumstances, 
there is a wrongful refusal to issue a 
license according to law. In respect of the 
exercise of the discretion it is contended 
on behalf of the petitioner that it should 
be exercised according to the rules of 
reason and justice end not acecrding to 
private cpinion, according to law and not 
humour; it is not to be arbitrary, vague 
and fanciful, but legal end regular; it 
must be exercised within tke limits to 
which an honest man competent in the 
discharge of his office must confine him- 
self. In support of this contention reli- 
ance is placed on the decision in Sharpe 
v. Wakefield (1). It is lastly contended 
ihat the present attempt of the respon- 
dent to refuse alicense to tke petitioner, 
apart from anything else, is to serve èn 
ulterior motive, viz., to prevent adultera- 
iion of vegetable oi] with ghee within 
the town and island of Bombay. It is 
urged that Lowever desirable that object 
be, it is not. within the province of the 
respondent to take that object into con- 
sideration and exercise his discretion with 
a view to serve that end because that is 
not provided bythe Act, and if there is 
any defect in the legislation, it is for the 
legislature to amend the law. 

Having regard to the general words of 
diseretion emtained in s. 394, sub-s. (4), 


the burden of proving that the respondent 


is wrong in his action is on the petitioner. 
ln my opinion, the first contention that the 
imposition of condition 4A is ultra vires 
unsound. The res- 
pendent is given very wide discretion in 
(1) (1891) A. C 173; GO LI MC 73; 64 L T 180; 39 W 
R 55]; 55 J- P 197, f 
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the issue of licenses, and -although a re- 
sident in Bombay is allowed to use his 
premises for keeping any quantity of ghee 
or butter without any license, and if he 
keeps any ghee or buiter for sale he is 
allowed todo so up to a maximum. limit 
of four hundredweights without any license, 
it does not mean therefore that when he 
applies for a license which it is obligatory 
on him to obtain, the respondent is not 
entitled to impose as a condition restric- 
tions over the liberty of the applicant 
which he otherwise had. Inso faras it is 
considered by the respondent that the car- 
rying on of the trade of melting vegetable 
oil requires exclusion of ghee or butter or 
other substances mentioned in condition 4-A 
from the premises, and in so far as the 
condition imposes restrictions only with 
regard o the premises in respect of which 
the license is issued, I do not see how 
the imposition of that condition is contrary 
to the Act or ultra vires the Commissioner. 
If the respondent by a general notification 
had intimated that any cne within the 
Municipal limits to which the Act was ap- 
plicable should not keep ghee for sale at 
all, or, not exceeding iwo or three hundred- 
weights, his action would be contrary to 
the Act, because the Act fixes another 
limit. 

The respondent has not purported to do 
anything of the kind. He only granted a 
license on condition that so far as those 
premises were concerned, there should be 
no ghee or butter thereon. That condi- 
tion does not restrict the liberty of the 
petitioner to keep ghee forsale up to a 
maximum of four hundredweights in other 
premises or unlimited quantity of ghee 
in other premises if the same is not for 
sale. 
mean that although s. 394, sub-s. (4), gave 
a very wide discretion to the respondent, 
in fact there was no discretion, because 
every attempt on his part to lay down a 
condition in respect of the use of the 
premises would be restricting the liberty 
of the citizen to that extent and which 
restriction was not expressly permitted 
“by the Act. When issuing a license for 
keeping gun-powder for an unlimited 
quantity, it would, in my opinion, be 
quite unsound to contend that the res- 
pondent was not entitled to impose a con- 
dition that the licensee should not keep 
any match boxes on the premises. If the 
applicant's argument was accepted, that 
would be wrong, because in part 2, Sch. M, 
ithis}-provided that a resident in Bombay 
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can keep five pounds of gun-powder with- 
out a license or ome gross of match boxes 
also without a license. The decision in 
Rex v. Dodds (2) doss not help the peti- 
tioner because in that case, as expressly 
stated by Collins, M. R., in his judgment 
at p. 45*, the power to refuse the renewal of 
an existing license which was conned 
to five grounds stated in the Licensing 
Act, s.1, was ignored, and the Justices of 
the licensing district demanded an under- 
taking from the licensee as to the conduct 
and management of the business which 
was not covered by the five grounds. For 
that reason it was considered that the 
imposition of that condition amounted to a 
refusal to renew a license on a ground 
beyond the five grounds mentioned in 
s. 1. Under the circumstances the petitioner's 
contention in this respect fails. 

The learned Counsel for the petitioner 


- strongly relied on the decision in Gell v. 


Taja Noora (3). In that case the Com- 
missioner of Police was given a dis- 
cretion to refuse a license for any cone 
veyance which he may consider to be 
unfit for the conveyance of the public. 
The Commissioner approved of a certain 
pattern of victoria as a public conveyance in 
Bombay and refused to grant licenses for 
victorias which did not conform to the 
pattern so approved. It was held that the 
refusal on that ground was illegal. The 
decision was clearly based on the principle 
that the discretion given was not absolute, 
but one which was to be exercised after 
the Commissioner had made himself ac- 
quainted with the conveyance to be licensed 
and had considered whether it, as an in- 
dividual carriage, was fit for the conveyance 
of the public. Having regard to the 
limited discretion given to the Com- 
missioner, that decision, in my opinion, does 
not help the petitioner. 

The principles laid down in Sharpe v. 
Wakefield (1), for the exercise of the dis- 
cretion, even when the sime is absolute in 
terms, are not disputed. The question is 
whether in the present case ths respondent 
had exercised his discretion against those 
principles. The affidavits filed in these 
proceedings show that the respondent 
refused to issue a license to the petitioner 
in his discretion because in his opinion 
the petitioner hid committed a breach of 


(2) (1903)2K B40; 74 LIK B 59; 93L T 319; 
53 W R 559; 69 J P 210; 21 T LR 391. 
(3) 27 B 307; 5 Bom LR 133. 


*Pago of (1903) 2 K. B.Ed] 
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condition 4-4 of the license previously 
granted to him. In para. 11 of his affidavit 


the respondent further stated as follows: 
“The petitioner, inspite of the refusal to renew the 
aid license, has wrongfully and illegally continued 
o carry on his business.” 


On behalf of the respondent it is urged 
that the refusal wason these two grounds, 
and even if the Court does not agres 
with the respondent, it was not a matter 
for the Court to inquire as tothe suffici- 
ency of the reasons. The only inquiry 
permissible to the Court was whether these 
reasons show ihat the discretion was not 
properly exercised in law and that the 

_ refusal was arbitrary, fanciful and mala 
fide and therefore illegal. Itis pointed out 
by the petitioner that the Magistrate had 
acquitted another person who was prose- 
cuted under the direction of the respon- 
dent for committing a breach of condition 
4-A ofthe license similarly granted. It is, 
therefore, urged that the non-observance of 
that condition cannot be a proper ground 
for the exercise of the discretion to refuse 
a license. Iam unable to accept this con- 
tention of the petitioner. Keeping ghee 
under four hundredweights does not 
require ‘any license at all, and if a resident 
within the Municipal limits of Bombay 
kept ghee in that quantity on any premises, 
he did not commit an offence under the 
Municipal Act. The penal sections of the 
Act do not make that act of the resident in 
Bombay punishable. The only complaint 
which could be made under the circum- 
stances would he that condition 4-A of 
the license had been violated, but there 
again every breach of a condition ofa 
license granted under the Act wag not 
made a ‘penal offence under the Municipal 
Act and the prosecution under the cir- 
cumstances was bound to fail. Therefore 
because an individual put up before the 
Magistrate for committing a breach of 
condition 4-A was acquitted, it did not 
follow thatthe imposition of that condition 
was ultra vires the Commissioner or was 
held to be so by a proper tribunal. In 
my opinion if the respondent, in his dis- 
cretion, considers that he would not issue 
a license to a party who deliberately 
committed a breach of the condition of the 
license, it will not be awrengful use of 
the discretion given to him by the Act. If 
the condition was unauthorized, the duty 
of the party holding the license was to go 
to Court and ask fora decision, but not 
to take the lawin his own hand, commit 
a breach of the condition and then com- 
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plain that the respondent hadno authority 
to impose that condition. i i 

On behalf of the petitioner it is pointed 
out that the second ground now relied upon 
by the respondent was not put forward in- 
the -correspondence before the proceedings 
and the prosecutions launched against 
various parties, because they carried on the 
business of melting vegetable oil without 
obtaining license as provided by the Act, 
were dropped. It is urged that this ground 
was not, therefore, relied upon by the 
respondent. Although this petition was 
filed when there was a general refusal to 
issue licenses for melting vegetable oil, 
the subsequent correspondence shows that 
the respondent offered to consider individual 
applications on their merits and the 
petitioner thereupon applied to have a 
license and his application was imdividually 
considered by the respondent. in my 
opinion, the refusal to grant a license in 
pursuance of that application may be 
justified by the respondent on every 
ground which is open to him to urge at 
the time the petition corees on for hearing. 
By not specifically mentioning this ground 
in the correspondence he hed not given 
up that ground, if it was open to him to 
rely on the same. Although the prosecu- 
tions launched against various parties, 
because they carried on business of melting 
vegetable oil without a license, were 
dropped even since August, 1938, the peti- 
tioner had been carrying on that business 
and the respondent may take that factor 
into consideration. I donot think that the 
suggestion of the respondent that he took 
that factor into considerations indicates that 
he had failed to exercise the discretion 
vested in him according to law. 

The last contention of the petitioner was 
that the exercise of the discretion was not 
bona fide as the object of the respondent 
was to stifle the business of manufacturing 
and selling a mixed product of vegetable 
oil and gheein the market. In law the 
motives guiding the actions of parties are 
hardly relevant except in cases of ihis 
kind where a direct motive is 
a‘tributed and cn which fooling the 
exercise of the discretion is challenged. 
Although he was not bound to do so the 
respondent had given in his affidavit the 
reasons why he refused to issue the 
license to tke petitioner in response to his 
application. I have no reason to disbelieve 
that the respondent relied on these grounds 
and exercised his discretion against the 
petitioner. Even if the motives suggested 
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by the petitioner existed (for which in any 


event there is no adequate proof), and if 
the Commissioner considered that as an 
additional factor, Iam unable to hold. ihat 
in doing so he had acted mala fide or by 
reason ‘of his taking into consideration 
that factor the exercise of that discretion 
had become illegal or arbitrary. The 
result, therefore, is that the petitioner has 
failed in establishing bis contentions and 
the petition must, therefore, be dismissed. 

Tle present petition wes filed on the 
ground that the general refusal of the 
respondent toissue licenses for melting 
vegetable oil was improper. After the cor- 
respondence ending with the letter of 
August 29, 1935, the parties agreed that 
the case should be considered on the footing 
that the petitioner had made an individual 
application and the same was refused. 
The subsequent proceedings in this petition 
had gone on that footing. The petitioner 
would in law be entitled to his costs up to 
August 29, 1935. He is saved the costs 
of a fresh petition to. be filed with the 
necessary averments about, his making an 
application for the issue of a license and 
the refusal of the respondent to grant the 
same. If sucha petition had been filed, the 
respondent would be entitled to get the 
costs of his legal advisers pursuing such 
petition and the costs relating thereto. 
Considering all the circumstances, there- 
fore, 1 make no order as to costs up to 
August 29, 1935. Petitioner to pay the 
respcndent’s costs of these proceedings 
thereafter, less Rs. 100. 


D. *, Petition dismissed. 


= OUDH CHIEF COURT 
Criminal Revision Application No. 50 of 
< 1936 
July 9, 1936 
: NANAVUTTY, J. 
DIN MOHAMMAD alias CHUNNOO— 
ÅCCUSED—ÅPPLICANT 
VETSUS 
EMPEROR—COMPLAINANT—OPPOSITE 
a Party 

Criminal Procedure Code (Act V of 1896), s. 109 
—Man of position and substance foolishly choosing 
not to give his correct name and trying io ran away 
From Bone W kether ground for taking action under 
_ s. 109, 

In the case of a man of position and substance 
the mere fact that he foolishly chose not to give his 
coriect name and very foolishly tried to run away 
from thegPolice at the time he was arrested, and 
declined to explain how he happened to be there, 
are really no reasons for holding that he could not 
give a satisfactory explanation of himself or for 
saying that heis aman of no ostensible means of 
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subsistence. Such a person should not be dealt with 
under s. 109, Criming! Procedure Code. Emperor v, 
Puchai (1), Sheikh Peru v. Emperor (2) and Emperor 
v. Bishi Sahara (3), 1eljed on, Abdul Raskid v 
Emperor (4), not followed. 

Cr. R. App. for revision of the order of the 
Sessions Judge of Bara Banki, dated 
January 10, 1936. 

Mr. B. K. Dhaon, for the Applicant. 

Mr. S. C. Das, for the Government Advo- 
eate for the Crown. 


Judgment.—This is a revision against 
an order of the learned Sessions Judge of 
Bara Banki dismissing the appeal of the 
applicant Din Muhammad against an order 
of the Sub-Divisional Magistrate of Bara 
Banki, S. Najmul Hasan, binding him over 
under s. 109 of the Code of Criminal Pro- 
cedure to be of good behaviour for a period 
of one year. 

The applicant along with two others wag 
called upon by the Sul-Divisional Magis- 
trate of Bara Banki to show cause why he 
should not ba bound over to be of good 
behaviour for a period of one year under 
s. 109 of the Cade of Criminal Procedure, 
The order under s. 112 of the Code of 
Criminal Procedure averred that the appli- 
cant Din Muhammad was a person, who 
had no ostensible means of subsistence or 
who could not give a satisfactory account 
of himself and that his case fell within cl, 
(b) of s. 109 of the Code of Criminal Pro- 
cedure. 

The facts found by tke lower Appellate 
Court, after a very careful and exhaustive 
inquiry into the story of the prosecution, 
are that the applicant Din Muhammad 
alias Chunnu is the owner of an ekka ag 
well as of an ekka pony and that he is, 
therefore, not a person who can be said to 
have no ostensible means of subsistence. 
He has, however, been bound over under 
s. 109 of the Cade of Criminal Procedure to 
furnish security for his good behaviour for 
a period of one year because, at the time 
when he was arrested, he gave a false name 
and tried to escape and refused to ex- 
plain how and why he came to be on the 
spot where he was arrested. 

The learned Counsel for the applicant has 
argued that the mere fact that a man 
gives a false name or that he tries to 
escape or that he refuses to explain hig 
conduct when discovered in a certain situa- 
tion, can furnish no ground for calling 
upon such person to show cause why he 
should nct be bound over under s. 109 
of the Code of Criminal Procedure to be 
of good behaviour. In support of his con- 
tention he has relied upon a Full Bench 
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ruling of the Allahabad High Court re- 
ported in Emperor v. Rhuchai, I. L. R. 50 
All. page 909 (1). This was a decision of 
five learned Judges of the Allahabad High 
Court. He also cited a ruling of tke 
_ Calcutta High Court reported in Sheikh 
Peru v. Emperor, A. I. R. 1925 Cal. p. 616 
(2). In this case, it was held that the 
. whole object of the latter part of .cl. (b) 
of s. 109 of the Code, of Criminal Pro- 
cedure was to enable the Magistrate to 
take action against suspicious strangers 
lurking within his jurisdiction. The ex- 
pression “give a satisfactory account him- 
self” did not mean that the person should 
satisfy the Megistrate as to how hs spent 
. his time, but it meant that he had to 
. account satisfactorily for his presence within 
the limits of the Magistrate’s jurisdiction. 
_ It meant that if a person was present within 

-the limits of the Magistrate’s jurisdiction 
or was present at a place within such 


- .. limits to which place he did not belong, 


and there were Circumstances justifying 
suspicion that he was there not for any 
. innocent purpose, then. the accused had 
got to explain his presence. In the pre- 
sent case; the applicant Din Muhammad 
is the owner of an ekka and of ils pony. 
He has stated in his examination that he 
was driving his ekka from Barsa at 6 P.M. 
and that Rajab his servant was with him 
. and that there was no other passenger 
when he was caught by the Police. The 
. fact that he gave a false name or that he 
tried to escape would not juslify the 
Police in prosecuting him unders. 109 of 
' ihe Code of Criminal Procedure. In Em- 
peror V. Bishi Sahara, A. I. R. 1935 Pat., 
p. 69 (3), it was held that the expression 
“satisfactory account of himself” did not 
necessarily mean that the accused should give 
his correct name and. address or even the 


object of his presence at night but that he ` 


“should satisfy the authorities by explain- 
ing the suspicious circumstances appearing 
against hin. In the present case there 
were really no suspicious circumstances 
against the applicant Din Muhammad. The 
learned Counsel, who appeared on behalf of 
the Crown, has cited a ruling of Mr, 
Justice Sulaiman reported in Abdul Rashid 
v. Emperor, 22 Criminal Law Journal Re- 


(4) 50 A 909; 113 Ind. Cas. 417; 10 A I Cr. R 531; 
A I R 1929 All. 33; 30 Cr. L J 145; 26 A L J 1257. 

(2) A I R1925 Cal. 616; 86 Ind. Cas. 666; 410 L 
J 142; 26 Cr. L J 842. 

(3) AIR 1935 Jat. 69; 155 Ind. Cas. 729; 15 P L 
. T 836; (1935) Cr. Cas, 139; 1 B R 482; 7 R P 611; 36 
Cr, L J 846, 
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port, p. 749 (4), in which it was held by that 
learned Judge that if a person, when ar- 
resied under suspicious circumstances, . 
gave a wrong name and address and failed 
to give satisfactory account of himself, pro- 
ceedings against him under s. 109 of the 
Code of Criminal Procedure were perfectly 
justified. The learned Counsel for the ap- 
plicant points out that this ruling of the 
present learned Chief Justice of Allahabad 
is of the year 1921, whereas the Full 
Bench ruling on which he relies, is of the 
year 1928. 

Upon a careful consideration of the en- 
tire evidence onthe record and the facts 
of the case, it ‘seems clear to me that the 
applicant is not such a person who could 
be legitimately called upon by the Police 
of the District to show cause why he should 
rot be bound over to be of good behavi- 
our fora period of one year. He is a man 
of position and a man of substance and 
the mere fact that he fcolishly chose not 
to give his correct name and very foolishly 
tried to run away from the Police at the 
time he was arrested, and declined to ex-, 
plain how he happened to be there, are 
really no reasons for holding that he could 
not give a satisfactory explanation of him- 
self or for saying thathe is aman of no 
ostensibie means of subsistence. 

For the reasons given above, I allow this 
application for revision, set aside the orders 
of the lower Courts, and discharge the ap- 
plicant Din Mchammad under s. 119 of the 
Code-of Criminel Procedure. The bond and 
surety for good behaviour furnished by the 
applicant Din Mohemmad are hereby can- 
celled. 

N. Application allowed. 


(4) 22 Cr. LJ 749; 64 Ind. Cas. 141. 


RANGOON HIGH COURT. 
First Civil Appeal No. 4 of 1936 
March 11, 1936 
BAGULEYAND MOSELY, JJ. 
S. T. R. M. CHETTYAR FirM— APPELLANT 
versus 
ANDATHAL— RESPONDENT 
Civil Procedure Code (Act V of 1908), 0. XXI, r. 2— 
Execution—Decree-holder agreeing that tf judgment-deb- 
tor transfers some land and pays certain sum he would 
regard decree as fully satisfied—Neither land trans- 
ferred nor 
within r. 2. 
Held, that the adjustment alleged by the judg- 
ment-debtor in the present application, appeared 
d3finitely to be one in which the decree-folder agreed, 
it the judgment-debtor transferred 44 acres of land 
and paid Rs. 600, the decree would be 1egardedj ag 
e 


payment made—Held, no adjustment 
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lly adjusted; but the judement-debtor admitted 
that he has not yet transferred the land nor has he 
yet paid anything, so the adjustment which it was 
sought to prove was not an adjustment at all within 
the meaning cf r.2 of O. XXI, Civil Procedure Code. 
Tt was nothing more than a promise to cancel the 
decree if the judgment-debtor shall have done some- 
thing in the future. Ramanarasu v.Maita Venkata 
Reddi (3), applied. 

F. C. A. against an order of the Assistant 
District Court, Hanthawaddy, dated Decem- 
ber 20, 1935. 

Mr. D. R. Mitter, for the Appellant. 

Mr R. A. R. Aiyar, for the Respondent. 

Baguley. J.—In Civil Regular Suit 
No. 30 of 1932 of the Assistant District 
Court of Hanthawaddy, the present res- 
pondent got a decree against the appellants 
for Rs. 7,701-14-9 and cosis. In execution 
of that decree in Civil Executicn Case 
No. 19 of 1934, of the seme Court he at- 
tached certain lands. On December 17, 
one of the respondents filed an application 
asking that the decree might be discharged 
in terms ofa settlement errived at, that 
the execution petition be dismissed and 
full satisfaction entered up, and that the 
s:le of the properties attached be stayed. 
This application was supported by an 
affidavit, the relevant paragraph of which 
runs as follows : . 

“I say that about the middle of November 1935, 
jt was agreed between me and Subbiah Pillay, 
the decree-holder abovenamed in the presence of 
arbitrators, that outofthe paddy lands which have 
been advertised for sale, I should transfer the 44 
acres of land as described in the schedule herein 
below to the decree-holder by an indenture ol sale 
and also pay Rs. 600 in cash tothe decree-holder 
in full satisfaction and settlement of the decretal 
amount, the costs of the suit and the costs in 
the execution prcczedings ond that the decree- 
holder shall thereafter certify such settlement 
and adjustment tothe Court for being recorded, 
and have the attachment raised.” 

The decree-holder’s agent filed a coun- 
ter-afidavit denying the agreement al- 
leged, and the Assistant District Judge 
wrote avery short judgment saying that 
the point for determination was conclud- 
ed against the judgment-debtor by the 
ruling in N. P.. L. Firm y. B. K. Bhanja (1), 
which appears in an wnofñcial report. 
This ruling is merely a short 
and refers to Lachhman Das v. Baba Ram- 
mnath Kulikamliwala (2). This case has 
been dealt with at some length in Rama- 
narasu v. Venkata Reddi (3). In this case 
Reilly, J., ina judgment which deals with 

(1) A I R1934 Rang. 190; 149 Ind. Cas. 95 (D); 
6 R Rang. 277 

(2) 44 A 258; 64 Ind. Cas. 990; A I R 1922 All. 13; 
WALI 65. i 

(3) 56 M 198; 141 Ind. Oas. 429; A I R1933 Mad. 
2R; 63 M LJ 598; (1932) M W N810:36 LW 558; 
Ind. Rul. (1933), Mad. 132. 
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the matter very ably and clearly points 
out the distinciflon between an executory 
contract and a finished contract tc satisfy 
a decree. It is a judgment which is 
worthy of careful study. As Reilly, ò. 
points out if a decree-holder merely agrees 
that if the judgment-debtor will do some- 
thing he will regard the decree as settled 
this ig not an adjustment which can be 
recorded under O. XXI, r. 2, but on the 
other hand ifthe decree-holder agrees to 
accept the judgment-debtor’s promise to 
do something as satisfaction of the decree 
then the adjustment is one which can be 
taken notice of by the Court. The simple 
exemple which he gives is a case of a decree- 
holder who hasa decree for Rs. 100, and who 
accepts the judgment-debtor's promise to 
pay Rs. 1,000 at a future date in full satisfac- 
tion of his existing decree. This may be 
regarded as anexecutory contract, but a 
promise to do something may be good 
consideration for entering intoa contract 
and although this is an executory contract 
in that the judgment-debtor promises to do 
something at a future date, nevertheless 
such an executory contract can be plead- 
ed as an adjustment under O. XXI, r. 2. 

The adjustment alleged by the judgment- 
debtor in the present application, however, 
ss is shown by the paragraph quoted, 
appears definitely to be one in which the 
decree-holtier agreed, if the judgment- 
debtor transferred 44 acres of land and 
paid Rs. 600, the decree would be regard- 
ed as fully adjusted but the judgment- 
debtor admits that he has not yet trans- 
ferred the land norhas he yet paid any- 
thing, so the adjustment which it is sought 
to prove isnot an adjustment at all within 
the meaning ofr. 2. It is nothing more 
than a promise to cancel the decree if the 
judgment-debtor shall have done something 
in the future. For these reasons the ap- 
peal must be dismissed with costs, Ad- 
vocate’s fee three gold mohurs. 

Mosely, J.—I agree. 


D. Appeal dismissed. 


OUDH CHIEF COURT 
Criminal Appeal No. 124 of 1936 
May 13, 1936 
NANAYUTTY, d. 
PRAGI AND ANOTHER— APPELLANTS ` 
veTSUsS 
EMPEROR—OpposITe PARTY 
Penal Code (Act XLV of 1860), s. 193—Criminal 


- Procedure Code (Act V of 1898), s.195 (L), (b), (e)— 


“in the Committing Magistrate's Court. 
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Complaint for perjury, when to be made—Compelling 
prosecution witnesses merely to repeat in Sessions 
Court evidence given before Contmitting Magistrate's 
Court on pain of being prosecuted for perjury— 
Practice condemned—Held, it was not in the interests 
of justice to prosecute accused for perjury. ` 

It is only when a Civil, Revenue or Criminal 
Court is of opinion that it ig expedient inthe in- 
terests of justice that an enquiry should be made 
_ into any offence referred to in e. 195, sub-s. (1), cl. (b) 
or cl. Ce) of the Code of Criminal Prceedure which 
appears to have been committed in or in relation 
toa proceeding in that Court that such Court may, 
after such preliminaly enquiry, if any, as it thinks 
necessary, record a finding to that efect and make 
a complaint thereof and shall forward the same to 
a Magistrate of the first class having jurisdiction 
to try the complaint. 

It is in the interests of the Crown as well as in 
the inteiests of justice that prosecution witnesses 
should be free to tell the truth to the Court of 
Session irrespective of whatever evidence they may 
have given in the Court of the Committing Magis- 
trate. It is for the trial Judge to believe or not 
to believe the evidence given before him which was 
at variance with that piven by the same witnesses 
To compel 
. prosecution witnesses merely to repeat in the Court 
of Session the evidence they gave before the Com- 
mitting Magistrate on pain of being prosecuted for 
an offence of perjury would be to deprive the Couit 
of Session of an opportunity of getting at the true 
facts cf the case and would not be conducive to 
the interests of justice. 

Held, that it wag not expedient in the interests 
of justice that the accused should be prosecuted for 
an alleged offences of perjury. 


Cr. A. against the order of the Sessions 
Judge, Sitapur, dated February 27, 1936. 

Dr. Jaikaran Nath Misra, for the Appel- 
lants. 

Mr. S. C. Dass, for The Government Advo- 
cate, for the Orown. 


Order.-—This is anappeal filed under 
s. 476-B of the Code of Criminal Procedure 
by Paragi Brahman and Putti Passi against 
an order of the learned Sessions Judge of 
Sitapur, directing the prosecution of the 
appellants for alleged offences of perjury 
punishable under s. 193, Indian Penal 
Code. 


The facts out of which this appeal arises 


are briefly ne follows:— 

In Gessions Trial No. 42 of 1935 tried by 
the learned Sessions Judge of Sitapur 
Raghuraj Singh and 9 others were prosecut- 
ed for offences under e. 147, Indian Penal 
Code, and s. 302, Indian Penal Code, read 
with s. 149, Indian Penal Code, and s. 1:0-B 
of the Indian Penal Code. This trial result- 
edin the acquittal of all ten accused by 
the judgment of the learned Sessions Judge, 
dated November 30, 1935. In the course of 
this trial the appellants Paragi and Putti 
gave evidence in the Court of Session on 
behalf of the prosecution Paragi was P. W, 
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No. land Putti was P. W. No.4 in the 
Court of Session. On December 23, 1935, 
the Government Pleader of Sitapur filed a 
petition in the Court of the Sessions Judge 
of Sitapur praying that proceedings under 
B. 476 of the Code of Criminal Procedure 
be initiated by the Court of Session 
against Paragi and Putti forthe alleged. 
commission of offencesof perjury punish- 
able under s. 193, Indian Penal Code, and 
praying that a complaint in respect of those 
offences of perjury be made by the Ses- 
sions Judge of Sitapur. Upon this the Ses- 
sions Judge called upon Paragi and Putti 
to show cause why they should not be 
prosecuted for offences punishable under 
s. 193, Indian Penal Code, and by his order 
dated February 27, 1936, directed that a 
complaint be filed in the Court of the Dist- 
rict Magistrate of Sitapur against.Paragi 
and Putti and they be tried cither for an 
offence punishable under s. 193, Indian 
Penal Code or at least for an attempt to 
commit an offence of perjury punishable 
under s. 193, Indian Penal Code, read with 
s. 511, Indian Penal Code. It is against this 
Sie that the. present appeal has been 
ed. 

I have heard the learned Counsel for the 
appellants as also Mr. Das holding the 
brief of the Government Advocate and 
examined the record of the original trial 
as well asthe proceedings under s. 476 
of the Gode of Criminal Procedure. 

I find from an examination of Sessions 
Trial No. 42 of 1935 that the learned trial 
Judge believing the truth of the statements 
made by the appellants Paragi and Putti 
has acquitted the accused Raghuraj Singh 
and others of the charge of murder and 
riot and of criminal conspiracy punishable 
under s. 120-B of the Indian Penal Code. . 
It would seem, therefore, that on the date 
when the learned trial Judge pronounced 
his judgment of acquittal on November 30, 
1935, he hadno reason to believe that the 
appellants Paragi and Putti before him had 
committed any offence of perjury in his Court. 
It was only” a month later when the Govern- 
ment Pleader of Sitapur, thought fit to move 
him to take proceedings under s. 476 of the 
Code of Criminal Procedure that the 
learned Sessions Judge came to believe that 
these appellants had committed an offence 
of perjury either in his Court or in the 
Court of the Committing Magistrate. 

The learned Sessions Judge has not con- 
sidered the question of the ‘expediency of 
prosecuting the appellants Paragi and Putti 
in respect of the alleged offences of per- 
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jury said to have been committed by them. 
It is only when a Civil, Revenue or Crimi- 
nal Court isof opinion thatit is expedient 
in the interests of justice that an enquiry 
should be made into any offence referred to 
in s. 195, snb-s. (1) cl. (b) or el. (ce) of the 
Code of Criminal Procedure which appears 
to have been committed in orin relation 
to a proceeding in that Court that such 
Court may after such preliminary enquiry, 
if any, as it thinks necessary record a 
finding to that effect and make a complaint 
thereof and shall forward the same to a 
Magistrate of the first class having jurisdic- 
tion to try the complaint. 

Ihave examined the record of the mur- 
der trial and it seems to me that 
it is not expedient in the interests 
of justige that Paragi and Putti should be 
prosecuted for an alleged offence of perjury. 
It seems to me that the Government Pleader 
of Sitapur has been 
petilion against Paragi and Pulti merely 
because the accused in Sessions Trial No. 
42 were all acquitted. Thisis no reason 
for ordering the prosecution of these pro- 
secution witnesses for alleged offences of 
perjury. It is in the interests of the Crown 
as well asin the interesis of justice that 
prosecution witnestes should be free to tell 
the truth tothe Court of Sesion irrespec- 
tive of whatever evidence they may have 
given in the Court. of the Committing 
Magistrate. It was forthe trial Judge to 
believe or not to believe the evidence 
given before him which was at variance 
with that given by the same witnesses in 
the Committing Magistrate’s Court. No 
attempt was made by the Government 
Pleader tomake the statements made by 
these witnesses Paragi and Putti before the 
Magistrate brought on the record of the 
Sessions trial under s. 288 of the Code of 
Criminal Procedure. To compel prosecution 
witnesses merely to repeat in the Court of 
Sessions the evidence they gave before the 
Committing Magistrate on pain of being pro- 
secuted for an offence of perjury would be to 
deprive the Court of Session of an oppor- 
tunity of getting at the true facts of the 
case and would not be conducive to the 
interest of justice. The learned Sessions 
Judge does not appear to have appreciated 
this aspect of the matter in his order of 
February 27, 1936, directing the prosecu- 
tion of the appellants. For aught | know 
to the contrary these unfortunate appellants 
may have spoken the absolute truth in the 
Court of Session when they deposed that 
it was under pressure that they made their 
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statements in the’ Court of the Committing 
Magistrate, and if that be the case, their 
prosecution for alleged offences of perjury 
under s. 193, Indian Penal Code, would be 
wholly against justice, equity and good 
conscience. 

On this ground alone, 1 think it proper 
to set aside the order of the learned Ses- 
sions Judge, dated February 27, 1936, 
directing the prosecution of the appellants 
Paragi and Putti for an offence under 
s. 193, Indian Penal Code and direct that 
the complaint fled in the Magistrate's Court 
against these persons be withdrawn and 
consigned tothe record room without any 
further action being taken thereon. 

N. Order set aside. 


CALCUTTA HIGH COURT 
Civil Suit No. 3166 of 1922 
November 22, 1934 
PANCKRIDGE, J. 
Shahebzada MUHAMMAD HABEEB 
ALUM—APPELLANT 
VETSUS 
Shahebzadi ANJUMAN ARA BEGAM— 
RESPONDENT 

Limitation Act (IX of 1908), s. 10—Money paid 
monthly to person for benefit of another during her 
minority—Sum becomes vested in trust for minor. 

Where a sum of money is paid morthly to a person 
for the benefit of anotker during her minority, the 
sum becomes vested in trust fora specific purpose 
within the meaning of s. 10, Limitation Act. f 

Judgment.—This isan application b 
Shahebzadi Badshah Begam that the denon 
of the Assistant Mester and Referee be set 
aside and discharged and that it be directed 
that the petitioner do receive and recover 
out of the estate of Shahebzada Muhammad 
Sultan Alum the sum of Rs. 10,401-4-6 with 
costs of the reference. 

The petitioner is the daughter of Abdus 
Salim deceased. By an agreement come to 
as long ago as 1881 Abdus Salim received 
amonthly sumof Rs.25 which was to 
inure to the benefit of the petitioner dur- 
ing her minority after the death of Abdus 
Salim. Abdus Salim died when the 
petitioner was a child of four months old, 
and the petitioner thereupon became entitl- 
ed to receive the monthly sum up to the 
date on which she attained majority, namely, 
up to June 29,1918. The source of this 
monthly sum was the wakf estate of the 
Nawab of Dacca, . 

The petitioner’s mother was the daughter 
of one Shahebzada Muhammad Sultan 
Alum, an attorney of this Court, It appearg, 
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that after the death of “he petitioner's 
father those in charge of the wakf estate 
paid the sum of Rs. 25to Mr. Alum. There 
is some evidence that boththe books of the 
estate and the receipts granted by Mr. 
Alum show that the intention in making the 
payment was that Mr. Alum should apply it 
towards maintenance of the petitioner. 
There is nothing. to show that it was so 
applied and apparently Mr. Alum kept no 
separate account,but mixed the moneys 
so paid by the wakf estate with his own 
money. Mr. Alum died in 1922 and the 
present. suit was instituted for the administ- 
ration of Mr. Alum’s estate. 


On March 4, 1925, a preliminary administ- 
ration decree was passed and the usual 
accounts were ordered to be taken and the 
customary enquiries made. On June 15, 
1932, the petitioner filed her claim for 
Rs. 10,400, being the amount of the 
monthly allowances paid to Mr. Alum 
together with interest thereon at 6 per 
cent.. : $ 

The learned Assistant Referee to whom 
the accounts and enquiries were delegated 
has found the facts to be as I have stated, 
but he has come to the conclusion that the 
petitioner's claim must fail on the ground 
that it was barred by limitation. Having 
regard to the dates whichI have men- 
tioned, it seems to me that it is so 
barred unless it can be saved by the ope- 
ration of s. 10 of the Indian Limitation Act. 
Tne Assistant Referee has considered this 
aspect of the matler with great care and 
he has come tothe conclusion that s. 10 
has ‘no application, chiefly upon the ground 
that the property cannot be said to have 
ever become vested within the meaning 
of the section. I have given the matter 
considerable thought andl donot find that 
any of the cases citedto me are of much 
assistance: but considering the language of 
the section apart from authority, I have 
come to the conclusion that the Assistant 
Referee was in error and thatthe section 
has application to the present case. In 
other words,in my opinion, the property, 
that is to say the monthly sums paid to 
Mr. Alum became vested in trust tor a 
specitic purpose. 

Now with regard tothe words “specific 
purpose,” it is not, I think, very helpful to 
spend much time in discussing the question 
whether atrust for a specitic purpose is in 
all respects equivalent to what is called in 


English Law an “express trust’. I have - 


peen referred at some length tp the case of 
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Svar v. Ashwell (1). There the difference 
belween “express trusis” and “constructive 
trusts’ from the point of view of limi- 
tation is considered and explained. In 
my opinion whatever meaning is to be as- 
signed to the words “specific purpose” the 
trust in the present case must be a trust 
fora specific purpose. A trust for a 
specific purpose quite clearly includes a case 
where the purpose of the trust is specified 
by the instrument creating a trust: but I 
think the term is not contined to such cases 
and that when as here it is possible from 
the evidence before the Court to say with 
reasonable certainty that the money was 
paid to Mr. Alum with the intention and on 
the understanding that itshould be ap- 
plied to the maintenance of the petitioner 
that was a trust for a specitic purpose. 

It remains to be considered whether the 
property can be said to have become vest- 
ed. Now, it has been pointed out that from 
one point of view a trustee cannot be said 
to be the owner of the trust property. Lf 
that view is correct, vesting means some- 
thing different from ownership. It has 
been also said in other cases that vesting 
means something more than management 
or control. The salient circumstances of - 
this case appear to me to be that when 
the payments were made to Mr. Alum 
the wakf estate abandoned all the inter- 
est in the money and completely divested 
itself of its property therein. The money 
remained with Mr. Alum subject only to the 
right of the beneficiary to enforce the 
trust. The wakf estate which may be 
described as the settlor has no further 
legal interest in the matter. Mr. Alum did 
not hold it asthe agent of the petitioner 
because being a minor the petitioner was 
not legally able to employ an agent, 
neither did Mr. Alum hold the money as 
the petitioners guardian, for he was 
neitner her natural guardian nor had he 
been appointed guardian of her properly 
by any Uourt. it appears to me, tnere- 
fore, be must have heldit asa trustee 
and had complete cuntrol over it, subject, as 
I have said, to the right of the beneliciary 
to enforce the trust. Inmy opinion the 
money when it was paid became vested in 
Mr. Alum within the meaning of s. 10 ofthe 
Limitation Act. 

In my opinion the report of the Assistant 
Referee (should ?) be set aside on the ground 
that the claim is not barred by limitation. 
The Assistant Referee will, therefore, pro- 


a) (1893) 2 Q B 390; 4 R 602; 69 glial 585; 42 WR 
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ceed with the accounts and enquiries on 
that basis. 

The costs of this application will come 
out of the estate. Ccsts of Counsel for 
appearing before the Assistant Referee is 
allowed. 

D, Appeal allow’d. 


-e 


NAGPUR JUDICIAL COMMIS- 
_ _ SIONER’S COURT 
Criminal Revision No. 144 of 1935 
June 4, 1935 
Niyoe!, A. J. C. 
EMPEROR—Prosgcuror 
veTsus 
PALTOORAM—Non-AppLicant 
<3 —AccUsED 

Evidence “Act (I of 1872), s. 114d—Penal Cole (Act 
XLV of 1860), s. 4ll—Aceused found in possession 
of stolen article—Presumption, nature of—Accused 
in possession, as bailee—Duty of prosecution—Crimi- 
nat trial. h ; 

A presumption arises against a person who is 
found , in possession of recently stolen property. But 
the presumption undere, 114, Evidence Act, is only 
a presumption of facts and is rebuttable. Where the 
accused is proved to have been in lawful custody of 
the article asa bailee, unless the prosecution proves 
that he had knowledge as to its being a stolen 
article, the ‘guilt cannct be brought home to him. 


Cr. R. against an order of the Magistrate, 
Second Class, Jubbulpore. 

Mr. V. &. Saughi, for the Accused. 

Order.— The trial Magistrate’s inference 
as to the accused’s guilt in respect of the 
offence punishable under s. 411, Indian 
Penal Code, appears to have been drawn 
from ihe aceused’s omission to report to 
the Police against Brindahan. I do not 
think the accused had any reason for re- 


porting unless he suspected that the cycle 
was a stolen article. 
That he was awareof tlie fact of its 


having been stolen was the main point 
which the prosectlion ought to have prov- 
ed. It is true that a presumption arises 
against a person who is found in posses- 
sion of recently stolen property. But the 
presumption under s, 114, Indien Evidence 
Act, is only a presumption of facts and is 
rebuttable. The circumstance which goes 
in favour of the accused is the admission 
by the complainant that heis acycle re- 
pairer and that he had told him about 
the cycle having been handed over to him 
by Brindaban. ‘fhe accused is thus prov- 
ed to have been in lawful custody as a 
bailee. Consequently, unless the prosecu- 
tion proved that he had knowledge as to its 
being a stolen article, the guilt cannot be 
brought home to him, 
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In any case, as bas been pointed out by 
the learned Sessions Judge in his reference, 
there is aroom for a reasonable doubt 
which must be resolved in person of the 
accused. 

I accept the reference and acquit the 
accused Pattooram. His fine, if recovered, 
will be refunded to him. 


D. Reference accepted. 


CALCUTTA HIGH COURT 
Civil Suit No. 1703 of 1933 
Appeal from Original Decree No. 48 of 
1934 
December 19, 1934 
LORT-WILLIAMS AND Jack, JJ. 
GHISULAL GONESHILAL—Degrenpants 
—APPELLANTS 
VeETSUS 
GUMBHIRMULL PANDYA AND ANOTHER— 
PLAINTIFFS—RESPONDENTS 

Limitation Act (IX of 1908), ss. 14, 2 (7)—S. 14, 
applicability of—Assignment—Assignment of debt, 
when valid—Partnershtp—Obligation of one to account 
to another—Obligation, if can be assigned— Partner, 
if has right of action against another for balance 
owing to him until final settlement of accounts— 
Suit by partner for money lent to firm without 
prayer for general account, if maintainable—One 
partner, if can sign warrant of attorney on behalf of 
jirm—Contract Act (IX of 1872), ss. 11, 247—Princi- 
pal and Agent—Commission agency—Agent, when can 
claim indemnity—His duty to account, 

Section 14, Limitation Act, is not intended to apply 
where the euit has failed owing to the negligence 
and Jaches of the plaintiff and where that suit was 
not prosecuted in good faith within the meaning of 
5. 2 of the Act. 

An assignment of a debt to be valid must be of 
the whole debt. Doraiswami Mudaliar v. Dorai- 
swami Aiyangar (9), relied on. : : 

An obligation of a partner to account to his co- 
partner regarding his dealings with partnership 
affairs, cannot be assigned. Public Trustee v. Elder 
(43), referred to. ` 

A suit by a partner against his cc-partners for 
money lent by him to the firm without prayer for 
general partnership account is not muintainabls. 
Kashinath Kedari v. Ganesh Hari Narkar (15), re- 
ferred to. 

‘A partner may have a right of action against 
another for a debt which is independent of the part- 
nership account, but has no right of action for the 
balance owing to him until after the final settlement. 

In a commission agency, it is the duty of the 
agent, before claiming an indemnity, to account to 
his principal, This obligation of accounting cannot 
be assigned. As long as accounts have not been 
stated between them, the agent cannot assign his 
claim against the principal. 

Where one of the partners of the defendant frm 
files a warrant of attorney, signed by him in his 
own name, it is an appearance on behalf of the firm 
and if he subsequently dies, the warrant of attorney 
is not discharged, Lysaght Limited v. Clark & Co, 
(26), referred to.. i 
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Mr S.N. Banerjee (Sr.§ with Mr. K. P. 
_ Khaitan, for the Appellant. 

Mr. W. W. K. Page with Mr. R. N. Sirkar, 
for the Respondends. 

Lort-Wiliiams, J.—This is an appeal 
against a judgment of Mr. Justice Buckland 
in a suit torecover a sum of Rs. 22,023 odd 
_ alleged to be due upon an adjustment of 

accounts and in respect of subsequent deal- 
ings and transactions. 

There were two firms named respectively 
Rekhabchand Ghisulal and Ganeshilal 
Lachminarain. The firm of Rekhabchand 
Ghisulal carried on business in Calcutta as 
Commission Agents and consisted of four 
partners, viz. Ghisulal Chabra, Keshirmull 
Chabra, Chogalal Keshriwal end Sunderlal 
Chabra who was a minor. The firm of 
Ganeshilal Lachminarain carried on busi- 
ness at Dhullian and consisted of Lachmi- 
narain, Badulal and Begraj. The fact that 
Badulal and Begraj were partners was, 
during the proceedings, denied by them 
and has been to some extent in issue in 
this appeal. But I am satisfied at any rate, 
that Badulal wasa partner. On March 2, 
1924, these two firms agreed to carry on 
business together as a firm in the name of 
Ghisulal Ganeshilal, that is to say, the 
new firm wasto consist of the six or seven 
persons whom I have mentioned, as being 
. members of the other two firms. 

-The agreement was in writing and was in 
_ the following terms :— 

; “Sri Parameswar. 

‘The deep blessings of Ganesh Lal Lachmi Narayan 
to Bhai (brother) Rekhabchandji Ghisu Lall Ohabra 
of Baldéochar, which please accept. Further we have 
opened a shop in Duliyana wherein the shares (will 
be) as follows :—We shall give annas 7 (share) to 
you, Rekhabchand Ghisulal. Annas 9 (share) will 
belong to ourselves, Ganeshlal Lachminarayan, In 
words, annes seven will be yours, annas nine ours. 
Further, goods brought (for the shop) will be ordered 
from your gaddi in Calcutta. - 

The Calcutta expenses (will be) as follows :— 
Commission annas 8, brokerage annas 4 Bale 
(baling ?) expenses will be charged according to 
rule. And the ‘Muddats’(period) for cloth will te 
deducted on back of the consignment rate @ 1-8-0 in 
words, one rupee, and eight annas per cent, 
Further deduction will be made @ Rs. 2-13-0 in words 
two rupees and thirteen annas, in respect of Ganzies 
(undervests) and warm (woollen) cloth and all kinds 
of warm (woollen) goods ordered and interest on 
money will be charged @ annas 10, in words, ten 
annas. And commission on silver and gold will be 
charged @ annas two, in words, two annas per cent. 
And if there be any hundi transactions, ‘hundawan’ 
(commission on kundi transaction) will be charged 
@ 0-2-0 per cent. on hundis drawn by us from 
here. 

Asabove. Further, the fooding charges of the 
person stayingin the shop,as well as those of (his) 
women and children (family) will be entered in the 
pecount of the shop. Andit the proprietor (any 
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ofthe proprietors) stays in the shop, Rs. 401, in 
words, four hundred andone per year (will be enter- 
ed) on his account.. If Badu Lal or any other per- 
son stays (in the hip), then his expenses per year, 
as well as those of whe women, will be entered in the 
(account of the) shop. All expenses in connection 
with the shop, sundry expenses, shop expenses, the 
expenses forthe journey to and from Calcutta, if it 
be necessary to go there for a marriage and the 
expenses of going there for the .purpose of (perform- 
ing) the ‘Nukta’ (sradh and other funeral ceremonies), 
shall be entered in the (account of the) shop. Further, 
items entered in the Dhkarmada account shall be en- 
tered inthe (account of the) shop. ‘Dharmada’ will 
not be sent elsewhere out of the Duliyana shop. And 
(expenses in connection with) marriages, etc, end 
‘Nukta’ ceremonies shall be debited’ to the party con- 
cerned. And (the cost of) clotles, ete, ornaments 
and jewelleries that are made sball be debited to the 
party concerned. Itshall be debited to the party 
that makes them. Further, oulstandings and sums 
due to the,shop shall remain (shall be divided) accord- 
ing to the respective shares, Further, the 
entire business shall remain in charge of the person 
who stays in the shop transactions with_ parties and 
all work shall.remain in his charge. Further cut- 


- standings shall remain outstanding according to the 


existing respective shares. The parties shall take 
(realise) the outstandings according to their respective 
shares. Theshopsball bear the name of Ghisulai 
Goneshilal and balance sheets will be struck year 
after year (every year). The “murat” (auspicious day 
ceremony) will be performed in the shop on Mitt Chait 
Sudi 9, Sambat 1981. : 
Mitt Fagoon Badi 12, Sunday, of Sambat year 1960. 
Signature of Ganesh Lal Lachmi Narayan Kala of 
Duliyana by the pen of Lachmi Narayan. 
Signature of Badu Lal.” 


The new firm, as is stated in the agres- 
ment, was Lo carry cn business at Dhullian 
ina shop which the firm of Ganeshilal 
Lachminarain had already opened there 
gcods for this: shop were to be crdered 
from the gaddi cf Rekhabchand Ghisulal in 
Calcutta upon the terms stated in the 
agreement. Dealings upon the basis of this 
agreement continued until February 19, 
1930, when, according to the plaint accounts 
were compared and a sum of Rs. 16,523 
odd was said to be found due from the 
firm of Ghisulal Ganeshilal tothe tirm of 
Rekhabchand Ghisulal. This adjustment 
was denied by the defendants and in open- 
ing the case, Counsel for the plaintifis 
conceded that there had been no adjustment, 
and thatif the plaintifis were entitled to 
relief, is would h.ve to be upon the basis of 
un account tobe taken. ` 

In April, 1930, Ghisulel Keshrimull and 
Chogalal Keshriwal were adjudicated in- 
solvents. On December 22, 1931, the Official 
Assignee assigned the right, title and in- 
terest of theinsolvent firm of Rekhabchand 
Ghisulel in Calcutta in the outstandings 
due by the firm of. Ghisulal Ganeshilal of- 
Dhullian to the plaintiffs for Rs. 3,500, On 
September 1, 1932, a suit “was filed by the 
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plaintiffs on that assignment, that being a 
suit founded on the same cause of action 
as that on whicn the present suit was found- 
ed. But that suit was dismissed on May 
‘16, 1933, because leave had not been 
obtained under cl. 12 of the Letters Patent 
and consequently, this Court had no juris- 
diction to entertain the suit. 

On August 2, 1933, lhe present suit was 
filed. Various defences were raised: (1) 
that the suit was barred by limitation; 
(2) that the only right which Rekhabchand 
Ghisulal had was to sue for an indemnity 
and for accounts: that it was a 
right coupled with the liability of the agent 
and that a commission agent could not be 
regarded as the creditort of his principal. 
‘For ethese reasons, ghis right, whatever it 
was, coutd not be assigned ; (8) that assum- 
ing that there wasadebt, assignment must 
be of the whole debt, and as Sunderlal had 
an interest in the firm and his interest 
could not be assigned because he was a 
minor and had not been adjudged insolvent, 
therefore the assignment was not of the 
whole debt; (4) that even assuming that 
apart of the debt can be assigned in law, 
that part was left indelinite because Sunder- 
lal's interest, whatever it might be, hed 
never been ascertained ; (5) that if ac- 
counts were necessary to be taken, the in- 
fant Suoderlal and the insolvents were 
necessary parties and they must render 
accounts before they could be entitled to 
indemnity ; (6) that the suit was not com- 
petent, because it was a suit by some 
partners against other partners in the same 
firm and that the only way of adjusting the 
differences between them was by taking 
partnership accounts; and (7) that the 
suit was against the defendants in their 


firm uame, and that they had ceased to 
carry on business prior to the issue of 
writ. 


On the first point, viz., that of limitation, 
s. 14 of the Limitation Act provides 
that : l 


“in computing the period of limitation prescribed 
for any suit the time uuring which the plaintiff had 
been prosscuting w:th aus diligencs another civil 
proceeding, whether in a Uourt of first instance or in 
a Court ot appeal, against tne defendant, shall be 
excluded, waere the proceeding is founded upon the 
same cause of action and is prosecuted in good 
faith in a Court which from detect cf jurisdiction 
or other eauss of a lika nature is unable ty enter- 
tain it.” ; . 

in s. 2, sub-s. (7) “gocdfaith” is defined 
as follows : 

“Nothing shall be deemed 
faith whicn js 
attention,” 


to be done in good 
bt done with due care and 


“W415 16 + 
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In India Publishérs, Limited v. Aldridge 
(1), it was decided that s. 14 of the Limita- 
tion Act was not intended to apply to a case 
in which a first suit failed entirely through 
the negligence and laches of the plaintiif 
himself. In Cox v. Leech (2), an Attorney 
had received instructions to sue certain 
under-writers for losson pclicies on goods 
which had been shipped to Calcutta and 
there sold. Being under the impression 
that the only defence tobe set up wasa 
supposed se‘-off against the broker in whose 
name the policies were effected, he sued 
out writs in the Lord Mayor's Court though 
he knew that that Court had no power to 
issue a commission for the examination of 
witnesses abroad. The actions being defend- 
ed and a commission being found necessary, 
the proceedings in the Lord Mayor's 
Gourt were abandoned. Ib was held that 
the attorney was guilty of crassa negligentia 
and disentitled to sue his clients for the 
costs of such abortive proceedings. In 
Williams v. Gibbs (3), an action had been 
brought in an inferior Court which was with- 
out jurisdictioa to try the particular claim in- 
volved. Ib was held that this wasclearly a case 
of negligence. A number of cases showing 
how a Solicitor may be negligent in conten- 
tious matters are set out in Vol. 26, Hals- 
bury'’s Laws of England, para. 1253, p. 755, 
e. g, where he brings an action in the wrong 
Court and where he fails to prepare the 
case properly for trial. It is stated also 
that he isliable for the consequences of 
his ignorance or non-observance of the 
rules of practice, for his want of care in 
the preparation of the action for trial or 
his failure to attend thereon with his 
witnesses and for the mis-management of 
so muchofthe conduct of an action as is 
usually allotted to his department of the 
profession. Thus, he is liable for negh gence 
if he fails to make proper investigation into 
the cause of action, or, knowing that the 
client has done some act which will preclude 
him from recovering, neglects to point this 
out and many other instances. 

In this case, it is clear that both the 
plaintiff and his attorney knew that the 
cause of action was only partly within the jur- 
isdiction of this Court and, therefore ths 
leave of the Court would be necessary in 
order that the Court might have jurisdiction 
to entertain the case. The attorney stated 

(1) 35 © 728. 

(2) (1857) 1 GB (N. 8.) 617; 140 E R 254; 26L J O 
P 195; 3 Jur. N. s.) 442; 28 LT (0.5) 370; 5 WR 
199; 107 R R 827. 

(3) (1836) 5 Ad & EL 208; 111 H R 114; 6 N&M 
788; 2H & W 241; H RR 404, 
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in evidence that he had” applied for lesve, 
that is to say, he had applied to the Master, 
and ihat according to the practice, his ap- 
. Plication ought to have been endorsed 
by tke Master upon ihe plaintand present- 
“ed by him to aJudge for signature. But 
he was forced toadmit that he had failed 
altogether to ascertain or to attempt 
to ascertain whether leave - had, 
in fact, been granted. At p. 19 of the 
paper book he says that he presented two 
plaints in respect of the same plaintiffs and 
asked for leave under cl. (12) in respect of 
both the plaints and was under the impres- 
„sion that leave had been granted in respect 
of both of them, but when the suit was 
heard, he came to learn that in respect of 
this suit, no leave was granted. I have 
examined the original plaint-and I cannot 
accept the statement of the attorney that 
he made clear to the Master that he desired 
to ask for leave with regard to this case. 
Where such a request is made, the endorse- 
ment made upon the plaint is different 
from the endorsement where no such leave 
is required. In the latter case the endorse- 
ment begins with astatement that the plaint 
is admitted, giving the date with other parti- 
culars such as whether it is to be disposed 
of as a commercial cause or otherwise. On 
the other hand, when leave under cl. (12) is 
Tequired, the endorsement begins with a 
statement that leaveis granted under cl. 
(12) and the plaintis admitted, giving the 
date. I am satisfied that the attorney's recol- 
lection on this point is defective and that no 
such application was made to the Master. 

But assuming thatit was, the attorney's 
duty did not cease there. He must not 
‘take it for granted that leave is always 
given and that the granting of leave is 

a mere formality; it was his duty to ascertain 
whether such leave has been granted or not, 
But negligence did not cease there, because 
in the written statement of the defendant 
firm in the very forefront andin the first 

paragraph thereof, the plea was taken that 

this Court had no jurisdiction to try the 
suit. The plaintiffs and their attorney, there- 
fore, were given notice in the clearest pos- 
-sible way that the defendants in- 
tended to show tbat the Court 
had no jurisdiction to try the suit. 

In spite of this, neither the plaintitts 

nor their attorney took the slightest trouble 
_ to ascertain what was the meaning of thig 
` plea. The rules of procedure provide ample 

means for ascertaining by a demand for 
Particulars in what way the defendant sug- 
gested that the Court was without juris- 
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diction, and this negligence was not 
only tke negligence of the attorney 
but that of the „plaintiffs them- 


selves because the attorney stated in his 
evidence that he had informed the plaintiffs 
that this plea had been taken. The follow- 
ing answers given in the attorney's cross- 
examination are instructive upon this point; 
they appear at pp. 19-20 of the paper 
book :— 

Q.—Did you take the trouble to find out 
what that plea meant ? 

A—No. 

Q.—Did you take the trouble to find out 
what was wrong about the jurisdiction ? 

A.— No. 

Q.—Did you inform your client that there 


was this plea of want of jurisdfction 
take ? s 
A.—Yes. 


Q.—Did you take the trouble to fnd out 
whether any leave was noted in the 
plaint ? 
- A.—No. I did not do anything until the 
hearing came before his Lordship. 

Jn my opinion, therefore, it is clear 
beyond doubt thatthe plaintiffs and their 
attorney were guilty of negligence, and that 
this Court was without jurisdiction to hear 
the case owing to that. negligence and, 
therefore, il cannot be said that the plaint- 
iffs were prosecuting that case in good 
faith within the definition given in s. 2 
of the Limitation Act, and s. 14 is not 
intended to apply where the suit has 
failed to the negligence and laches of 
the plaintiffs. It appears that a contrary 
opinion was held in the case of Venkiti 
Nayak v. Murugappa Chetti (4), in which 
it was held that though -the plaintiff had 
failed to-obtain leave under s. 44 cf the Civil 
Procedure Cede, he was entitled under 
the Limitation Act, to have the time 
occupied in the previcus proceedings 
deducted. That case wes decided solely - 
upon the authority of a previous decision. 
On page 951, the learned Judges say as 
follows :— 

“Such a defect cs absence of leave was held in 
a recent case decided in this Court to bring the 


case within the provisions of s. ld ond we think 
that case was rightly decided” 


and they refer to the case of Subbaran 
Nayadu v. Yagana Pantulu (5). On 
examination of tke issue raised in that 
case, 1 find that it was conceded that 
there was no actual negligence or want 
of bona fides on the part of the plaintiff 
(4) 20 M 48. 
(5) 19 M 90. 


“*Page of 20 y- o TP aR 
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and it was upon that basis that the Court 
decided that he was entitled to deduct 
the period during which the former suit 
was being prosecuted. It is obvious, 
therefore, that neither of those cases are 
relevant where it is proved that there 
has been negligence on the -part of the 
Plaintiff. It follows, therefore, that the 
conclusion to which I have come on this 
point is sufficient by itself to dispose of 
this appeal. 

But in view of the fact that lengthy 
arguments have been addressed upon the 
other points raised, I think it is my duty to 
deal with them, 

_ On the second point, viz, that of 
indemnity, it is clear that the position of 
an agent is, that he is entitled to claim 
an indemnity from his principal after 
rendering an account. A mere right to 
sue obviously cannot be assigned. [Section 6 
(e) of the Transfer of Property Act]. It 
is a personal right. In commission agency, 
before an agent can claim an indemnity, 
he has a duty to account. If as was 
pleaded an account had been stated 
between the parties the position would 
have been different. Such an account 
stated would have been an actionable 
Claim within the meaning of s. 3 of the 
Transfer of Property Act, that is to say, 
a debt or beneticial interest in immov- 
able property. This obligation on 
the agents part to account to his 
principal cannot be assigned. The cases 


of Churamani Mondal vy. Rajendra 
Kumar Singha, 42 Ind. Ces. 390 
(6), Khetra Mohan Das v. Biswa Nath 


Bera (7), Rajeswar Saha v. Yadali 
(3), are not in point. In all those cases, 
the plaintiff was the principal and he was 
claiming monies of his own which he said 
were in the hands of his agent. They 
were suits, therefore, in the nature of 
claims for money had and received. There 
was no obligation upon the plaintiff, the 
principal, to render any account to the 
defendant. Therefore, no question arose 
about assigning an obligation to account. 
These were all actionable claims for the 
sum to be found due on taking an account. 
Ii, therefore, it is to be assumed that 
Rekhabchand Ghisula! were in the position 
of agents of Ghisulal Ganeshilal, I am 
satistied that their claim was one which 
could not be assigned. 

(6) 42 Ind, Cas. 390, 

(7) 51 C 972; 82 Ind. Cas. 411; I OWN 894; 40 
CLJ 79; A IR 1924 Cal, 1047 


(8) 57 CLT 46; [45 Ind, Gas, 123; A I R 1933 Cal, 
461;6RO TL 
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The third point was that the assignment 
must bé of the whole debt. That is clear 
from the decision in the case of Doraisivami 


.Mudaliar v. Doraiswami cliyangar (9) in 


which it was held that an assignment of a 
debt,to be valid must be of the whole debt, It 
is clear also that Sunderlal’s interest, what- 
ever it was, has not been and could not 
be assigned. It is true that Sunderlal was 
nota partner in the real sense, because 
being a minor, he could not contract 
(s. 11 of the Contract Act). But he had 
a right to benefit in the partnership under 
s. 247. In the case of Sanyasi Charan 
Mandal v. Krishnadhan Banarji (10), it 
was decided by the Privy Council that the 
minor’s share in the property of the 
firm mentioned in s. 247 was merely his 
right to participate in the property of the 
firm after ils obligations had been dis- 
charged. But in the circumstances which 
existed between the parties in this case, 
it was not possible to say whether there 
would be any such balance to which 
Sunderlal might have some right. Until 
the close of the insolvency proceedings 
it could not be stated definitely that 
Sunderial had no share in the business, 
because it is conceivable that some 
surplus might remain after satisfying the 
creditors. His share, whatever it mignt be, 
did not vest in the assignee, yet the 
assignee purported to assign the whole of 
the right, title and interest of the insolvent 
firm of Rekhabchand Ghisulal which, as 
stated, would include whatever right 
Sunderlal had. For these reasons, the 
assignment was invalid. Upon the next 
point, assuming that it is possible to assign 
a part of a debt, the assignment herein 
was of an indefinite part. No attempt was 
made to ascertain what part had been 
assigned, or what part was intended to 
be assigned, and it is cleariy inpossible 
upon the reference ordered in this case 
to enter into the question of what was 
the amount orcharacter of the interest of the 
infant in the assets of the partnership. 

But itseems to me that still greater 
difficulties lie in the way of the plaintiffs 
in prosecuting this suit, and these ditlicul- 
ties ariseupon the 5th and Gih points 
which Counsel fo. the appellant his taken 
before us. The learned Judge seems to 


(9) 48M LJ 432; 87 Ind. Cas. 382; (1995) M WN 
180; A LR 1925 Mad. 753. 

(10) 49 I A 108; 49 C 500; 67 Ind. Cas, 124; 30M L 
T 225; 20 AL J 409; 24 Bom, LR 700; 350 L J 438; 
43 M LJ 41; (1922) M W N 364; 260 WN 954 16 
W 536; AIR 1992 P 0 237 (P, O) 
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commercial men habitually fmm about 
partnership. They always regard the firm 
as some sort of legal entity apart from 
the partners. 


This attitude has been recognised to 
some extent in the recent Partner- 
ship "Act. But that Act does not apply to 
the circumstances of this case which 
must be decided eccording to the 
principles of English Law as con- 
tained and codified to some extent in 
the Indian Contract Act. According to 
those principles the firm es such has no 
existence in law, and the law regards 
only the individual partners. It only 
confuses the issues which we have to 
decide tosay thatthe firm of Rekhabchand 
Ghisulal has contracted with the firm. of 
Ghisulal Ganeshilal, and that the first 
firm are independent commission agents 
acting for their principals, the firm Ghisulal 
Ganeshilal. What in fact and in law took 
place was that the four individuals who 
were pariners in the firm of Rekhabchand 
Ghisulal joined with the three individuals 
who were members of the firm of Ganeshilal 
Lachminarain and carried on business 
together. as partners in tke firm of 
Gnhisulal Ganeshilal, and the partnership 
agreement between them provided that 
the four individuals, who were also mem- 
bers cf the Rekhabchand firm would 
purchase goods on behalf of the seven 
individuals forming the Ghisulal Ganeshi- 
lal firm upon the terms set out in the 
agreement; that is to say, in purchasing 
these goods they were to be allowed 
certain expenses in the accounts to be 
taken between the parties to this partner- 
chip agreement. 

The position with regard to partners 
jis clearly and concisely stated in 
Halsbury’s Laws of England, Vol. 22 at p. 75 
as follows :— 

“Partners are not, as regards partnership dealings, 
considered as debtor and creaitor inter se until 
the concern is wound up or uatil there is a bind- 
ing settlement cf the accounts. It follows that cne 
partner has no right of action against another for 
the balance owing to him until after final settle- 
ment ofthe accounts; but a partner may have a 
right of action against another for a debt which is 
independent cfthe partnership accounts”. 


It is clear that the claim of Rekhabchand 
Ghisulal in this case was cne which was 
independent of the partnership account; 
on the contrary, it arose out of the very 
terms cf the partnership agreement between 
the parties. In Lindleyjcn ‘Partnership’, 9th 
Edition, p. 4, itis stated that one feature 
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peculiar to the English Law of partner- 
ship and distinguishing it from the laws cf 
other European counties and of Scotland, 


“was the persistency with which the frm as 


distinguished from the partners composing 
it) was ignored both at law end in equity. 
As no one can owe money to himself, it 
was keld that no debt could exist between 
any member ofa firm andthe firm itself, 
and although Courts of Equity, in winding 
up the concerns of a firm, treated the firm 
as the debtor or creditor of its members, 
as the case might be yet this was only for 
purposes of book-keeping, and in order 
to arrive at the net balance to be paid 
to or by each of the partners on the 
ultimate settlement of their accounts. 
This non-recognition of the firm wasa defect 
in the law of partnership; and it is to 
be regretted that the Partnership Act did 
not go further than it didin the direction 
of assimilating the English Law to the 
Scotch. That defect, asI have said, has 
been recognised in this country in the 
recent Partnership Act. But it has no - 
application tothe tacts of this case. 

It is obvious, therefore, that the only suit 
possible between these parties is one fcr | 
partnership accounts. Thus in the case 
of Lakshmana Chetty v. Nagappa Chetty 
(11), which was a suit for recovery of 
money advanced by one partner against 
himself and another constituting a frm, 
it was heid that that the suit was not 
maintainable, because the plaintiff was 
suing himself and his partner and he 
had not asked for accounts, 1. e. partner- 
ship accounts. Meyer and Co. v. Faber 
(12), was an action between partners and 
it was held that according to the settled 
principles of the law cf partnership, an 
action could not be brought in the frm 
name against a pariner in the firm in- 
asmuch ss that name being merely a 
collective description of all the partners, 
the partner against whom it wes brought 
would be both plaintiff and defendant. 
In Public Trustee vy. Elder (13), War- 
ringioa, L. J. said: “The relation of 
partneis to each other is a complicated 
one, it is not one in which a partner is 
merely entitled to certain rights as against 
his co-pariner, Le is also under certain 
correlative obligations, one cf which is to 
account to tLem in respect of his dealings 
ae 34 M LJ 408; 45 Ind. Cas, 86; A I R 1918 Mad, 


(12) (1923) 2 Ch. 421; 129 L T 490; 67 S J 576; 39 
T L R 550. o 

ga) (1926) 1 Ch. 776 ct p, 787°96 L J Ch, 519; 135 
L T 089, 
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with the partnership affairs. This obliga- 
tion is not one which can be affected by 
an assignment of his share in the p -riner- 
ship. The obligation does not pass to the 
assignee’. In Rustomji' Aspandyarji 
Sethna v. Purshotomdas Chaturdas (14), it 
was held that where an individual is a 
common partner in two houses of trade, 
no action can be brought by one house 
against the other house upon any transac- 
tion between them while such individual 
is a common partner. This doctrine is 
founded on the rule that the same in- 
dividual, even in two capacities, cannot 
he both a plaintiff and defendant in one 
and the same action. One partner can- 
not sue for money lent by him to a firm 
of which heisa member. The advance is 
but am item in the purinership account. 
And in Kashinath Kedari v. Ganesh Hari 
Narkar (15), it was held that the suit as 
framed was not maintainable. The money 
claimed was only one item in the partner- 
ship account between the plaintiffs and 
the defendants. Without taking a general 
partnership account it was impossible to 
say whether there was anything due by 
the defendants to the plaintiffs. 

The result is that this suit is not 
maintainable, and that the only remedy 
of the persons who constituted the firm 
of Rekhabchand Ghisulal against the two 
or three persons in the Ganeshilal 
Lachminarain firm for the expenses to 
which they alleged they were entitled 
under this agreement, was in a partner- 
ship suit against the firm of Ghisulal 
Ganeshilal for accounts. Until such accounts 
have been taken, it is impossible to 
ascertain whether anything is due to 
the Rekhabchand Ghisulal firm. For all 
we know, the Rekhabchand partners may 
owe the firm of Ghisulal Ganeshilal con- 
siderable sums on one account or another, 
or they may have overdrawn their account. 
In such a suit the infant Sunderlal and 
the insolvents Ghisulal Keshrilal Choglal 
and the Official Assignee would be neces- 
sary Parties. This or any other obliga- 
tion fo account cannot be assigned. This 
ground also is enough to dispose of the 
suit. The seventh point taken was that 
the defendant firm had ceased to carry 
on business at the time of the acerual of 
the cause of action, namely, the date of 
the assignment, and, therefore, O. XXXI, 
x. l, was not applicable because that rule 
refers to a firm carrying oa business, 

(14) 25 B 606. 

(15) 26 B 739, - e 
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There is not sufficqjent evidence on this 
point to enable me to deal with it. There 
does not seen to have been any dissolt- 
tion of the firm until the death of Ganeshilal 
in August 1934, and there is no clear 
evidence to show whether business was 
being carried on or not at the time when 
the assignment was made. 


The last point taken arose during tle 
hearing of the appeal. It appears that 
Ganeshilal died in Avgust, 1934. Mr. 
Page on behalf of the plaintiffs argued that 
the only warrant of attorney given to Messrs. 
Khaitan and Co. to defend the suit was given 
by Ganeshilal on his own behalf only and, 
therefore, when he died, the only warrant 
of attorney ceased to be effective. When 
a firm is sued, the partners appear in- 
dividually in their own names according 
to the provisions or O. XXX, r. 6 of the 
Code. The warrant of attorney given in 
this case by Ganeshilal was to enter 
appearance for Ganeshilal, a member of 
the firm of Ghisulal Ganeshilal ‘in my 
name’. Mr. Page has argued that only one 
partner appeared in the suit and when he 
died, the warrant of attorney was at an 
end. 

Under the provisions of O. XXX, r. 6, 
after appearance all steps in the suit 
must be in the name of the firm. 
Moreover, it is clear that though the appear- 
ance in such circumstances is individual 
by each partner, that appearance is an ap- 
pearance onbehalf of the firm. That 1 
think, follows from the provisions of 
O. XXX, r.1 (2) of the Code of Civil Pro- 
cedure. But if there were any doubt upon 
this point, I think it has been concluded by 
the decision in the case of Lysaght, Limited 
v. Clark & Co. (16). Cave, J., therein 
stated at page 556* that the appearance 
under the O. XIV proceedings of the rules 
ofthe Supreme Court in Englend (which 
are practically the same asthe rules with 
which we have to dealin this case) of one 
partner is the appearance of the firm. 
Moreover, in the present case, all the part- 
ners wereserved. Leave for this purpose 
was obtained under O. AKA, TI. 3, by the 
plaintiff. The effect of the provisions of 
O. XXI, r. 50, is that these partners after 
service and failure to appear are preclud- 
ed from denying thatthey are partners. 
On the point raised that Badulsl who was 
not a partner Iam satisfied that he was. 
In fact, the agreement was signed by him 


(16) (1891) 1 QB 552; 64 L T 776, 
*Page of (1891) 1Q. B.— [Bd] 
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as a partner. It is trug that he and Begraj 
had at one stage specifically denied that 
they were partners: but this I am satistied, 
was for the purpose of trying to escape from 
liability. 

In view of the fact that the appearance 
entered for Ganeshilal by Messrs. Khaitan 
& Co. was, in law, the appearance of the 
firm, I am satisfied that Ganeshilal intend- 
ed the warrant of attorney to be, and that 
ib was, a warrant of attorney to act for the 
firm. Itis trie thatit was not strictly in 
proper form. But I am satisfied that 
Ganeshilal meant Messrs. Khaitan & Co. to 
act throughout for the firm, and that at all 
material times the defendants recognised 
Messrs. Khaitan & Co. as having authority 
to actfor the firm. It must de remember- 
ed in this connection that, as I have already 
stated, Indian commercial men hold a very 
different View about a partnership firm 
frem that which is held by English lawyers, 
and lam sure that it never entered the 
head of Ganeshilal or his partners to think 
that when instructing Messrs. Khaitan & 
Co., they were being instructed solely on 
behalf of Ganeshilal and not on behalf of 
the firm which was being sued. 

The reeult is that for the several reasons 
which Ihave given, this appeal is allowed, 
the order of teference is set aside, and the 
sult dismissed with costs both here and 
below. 

Jack, J.—TI agree. 

D, Appeal allowed. 
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land—Effect—Constructive revival of possession— 
Res judicata—Prior . suit instituted in Court of 
Munsif— Munsif not having pecuniary jurisdiction 
to iry subsequent suit—Res judicata, if operates. 
Article 47, Limitation Act, read with s. 145, Ori- 
minal Procedure Code, shows that the 
article applies only to those cases in which the 
Magistrate has declared one of the parties to be 
entitled to possession antil evicted therefrom in due 
course of law or hag restored posession to a party 
forni to Fave been forcibly and wrongfully dis- 
possessed within two months of hig initial order. 
The policy of the article in curtailing the period 
of limitation for a suit for possession from the usual 
period of twelve years to the shorter period of three 
years clearly seems to be that when! a judicial order 
under the Code of Criminal Procedure has been 
passed by a Magistrate respecting the possession of 
immovable property, then a percon bound by the 
order musi bring his suit to recover the property 
comprised in such order within the shorter period. 
Therefore, the essential requircment for. the applica- 
tion of the article is the order of the Magisjrate in 
respect of possession of the property. When this is 
wanting, Art. 47 will not govern the case, Yar 
Mohamed Saha v. Hayat Mohamad Saha (1) and Ram 
Schai v. Binode Behari Ghosh (D, distinguish- 
ed. [p. 124, col. 1.] z 
A suit fer a declaration of 1ight cannot be held 
to be time-barred so long re the plaintiff has a 
subsisting title to the property. In sveh a case 
each invasion of 1ight gives a fresh cause of action. 
The mere fact of forbearance on a previous occasion 
on the part ôf a person in possession cannot debar 
hin from instituting a suit later on when a fresh 
invasion is made against hia title which gives him 
an independent cause of action. The mere making 
of an adverse entry in the village reccrds cannot 
be said to have actually disturbed the plaintiffs 
title if he still continued to be in possession. 
Chukkhan Lal Roy v, Lalit Mohan Roy (3), Sheonath 
v. Gaya Prasad (4) Allah Jilai v. Omrao Hussain 
(5), Mahabir Rai v. Sarju Prasad Rai (6), Fateh Alt 
Shah v. Muhammad Bakhsh (T) and Aftab Ali Khan 
v. Akbar Ali Khan (8), relied on.. Raja of Venkata- 
giri v. Isakapaili Subbiah (9), Deo Narain Chowdhury 
v. G. R. H. Webb (10) and Mahabir Pattak v. Jag- 
eshar Pattak (11), distinguished. [p. 125, col. 1.| 
Where the suit is clearly one for declaration of 
the plaintiff's title and is neither in substance nor 
in form a suit for pcssession cf immovable property 
and there is no suggestion of the plaintiffs dis- 
possession or discontinuance cf pcssession by the 
defendant, it is governed by Art. 120 and Art, 142 
does not apply. Raja of Venkatagiri v. Isakapalli 
Subbiah (9), relied on. [p. 126, col. 1.) 
In order to constitute adverse possession the pos 
session must be adequate in cmtinaity, in publicity 


- and in extent cf area to show that it was adverse 


to ths real owner. It must be actual, exclusive and 
uninterrupted. The kind of possession must no doubt 
depend largely upon the character of the land but 
no presumption cf possession can be made in favour 
of a trespasser. His possession must be confined to 
the land actvally cecupied by him, Though as a 
general rule possession of part is in law possegsion 
cf the whole, if the whole is otherwise vacant, but 
constructive possessicn of this kind can only be 
presumed when there is a claim based upon title. 
Maheshwar Bakhsh Singh v. Raja Pratap Bahadur 
Singh (12) and Preenath Malia v. A. J. Netk (13), 
referred to. [p. 126, col. 2; p. 127, col. 1.] 
Consequently, in the case of parti land the estab- 
lishment cf adverse possession regarding one portion 
of the plot cannot lead to afy presumption in res- 
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pect of the other portion. Indir Gir v. Special 
Manager, Court of Wards, Balrampur Estate (14), 
referred to. [p. 127, col. 1.) _ . 

It is contiary to principle and authority to imply 
the constructive possession of a trespasser whilst the 
lands were submerged sə as to enable the wrong- 
doer to obtain a title by adverss possession. Secre- 
tary of State for India v. Krishnamoni Gupta (15) 
and Kumar Basanta Ray v. Secretary of State for 
India in Council (16), referred to. J. B. Hearsay v. 
Sardar Karam Singh (17), distinguished. [p. 128, 
cols. 1 & 2.] 

While the land remains submerged during the 
rainy season, no possession could be deemed to con- 
tinue with the party who was not the rightful 
owner so as to be made available towards the ac- 
quisition cf title by adverse possession. During 
this period the possession of the true owner must 
be deemsd to have revived! constructively. ip, 128, 
col. 2. 

Wore the earlier suit was instituted in the Court 
of a Munsif and came before the Chief Court in 
.second appeal and the Munsif lacked pecuniary 
jurisdiction to try the subsequent suit, the decision 
in the former suit cannot operate as res judicata in 
the subsequent suit. |p. 131, col. 2] 

“F.C. A. against the decree of the Ad- 
ditional Subordinate Judge, Kheri, dated 
December 22, 1933. 

Messrs. H. S. Gupta 
Prasad, for the Appellant. 

Messrs. Ghulam Hasan, Iftikhar Husain 
and Bankey Behari Lal Saksena, for the 


Respondent. 


and Saraswati 


Judgment.—tThis is a first appeal by 
the plaintiff against the judgment and 
decree of the Additional Subordinate 
Judge of Kheri. It arises out of a 
boundary dispute between the owners of 
two contiguous estates. The Isanagar 
estate represented by the Deputy Commis- 

_ sioner of Kheri as Manager of the Court 
of Wards owns villages Debipurwa and 
Harsinghpur. Immediately adjoining these 
villages and to the north of them are 
villages Parsa and Biniaha belonging to 
the Kapurthala estate. The dispute relates 
to a tract of 290°6 acres land lying on the 
border of the aforesaid villages. River 
Kauriala which is also named Sarju used 
to run to the north of the Kapurthala 
villages and formed the boundary between 
the Kheri District on the south and the 
Bahraich District on the north. Another 
village belonging to the Isanagar estate 
named Manjhara lies in the Bahraich Dis- 
trict opposite village Parsa on the north 
side of river Kauriala, the deep stream 
of the river forming the boundary between, 
Manjhara and Parsa. The Deputy Com- 
missioner of Kheri as Manager of the 
Court of Wards in charge of the Isanagar 
estate sued the Maharaja of Kapurthala 
for a declaration that he was the rightful 
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owner of the plots in suit detailed in two 
lists attached to the plaint. Lisi A con- 
sists of 53 plots aggregating 42°97 acres 
which are claimed to form part of the 
plaintiff's village Debipurwa and have 
wrongly been included at the second 
settlement in ihe defendant's village 
Parsa. Thesé plots have been shown in 
red in the plan marked C filed with the 
plaint. List Bconsists of 193 plots measur- 
ing 247°63 acres which are claimed by the 
plaintiff as part of his village Harsingh- 
pur but wrongly included at the aforesaid 
second settlement in the plaintiff's villages 
Parsa and Binjaha. These plots have been 
shown inred in map D attached to the 
plaint. 

The plaintiff's case is that in 1865 at- 
the time of the first settlement the bound- 
ary line between villages Debipurwa and 
Harsinghpur on the one hand and Parsa 
on the other had been settled by agree- 
ment between the then Taluqdar of 
Isanagar and Col. Boileau the then pro- 
prietor of village Parsa and that hadbast 
maps were prepared at the settlement in 
accordance with the agreed line. He 
claims that all the plots in suit accord- 
ing to the decision made at the first 
settlement and hudbast and kishtwar plans 
prepared at that time formed part of the 
defendant's villages Debipurwa and 
Harsinghpur. His grievance was that the 
plans prepared at the second settlement 
made in 1897-98 were incorrect and that 
the plots in suit were wrongly included 
in village Parsa and Binjeha. He further 
pointed out thatin acivil suit inter partes 
which was finally decided by the Chief 
Court of Oudh on November 23, 1929, 
it was held that the plans had been 
wrongly prepared at the second settlement 
and that the parties were in possession 
and occupation according to the decision 
of 1865 which was made with the consent 
of the parties. 

In 1931 there was a dispute between 
the parties which led to proceedings under 
s. 145, Criminal Procedure Code, and in the 
course of those proceedings the plots 
entered in lists A and B were attached 
and put under the management of the 
Tahsildar as Reciever. The plaintiff accord- 
ingly brought the present suit for the 
declaration mentioned above. 

The defence raised on behalf of the 
defendant was ihat after 1865 and before 
1897-98 river Kauriala which formerly flowed 
towards the north of his villages receded 
towards the south and then again suddenly 
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changed its course leaving a streamlet 
(between villages Parsa and Debipurwat). 
He contended that at the time of the second 
settlement the plans were prepared after 
proper inquiry on the basis of possession. 
He filed four lists wlth his written state- 
ment in which he admitted the plaintiff's 
possession over nine of the plots in 
dispute claimed as part of Debipurwa and 
two of the plots in dispnte claimed as 
part of Harsinghpur in their entirety and 
alleged that as regards a number 
of other plots in suit, he was in possession 
only of portions thereof and denied his 
concern with the rest of those plots. He 
claimed that ever.since the time of the 
second settlement he had continued in 
. possession of the plots in suit other than 
those possession over which being with 
the plaintiff was admitted by him and 
that he had acquired title to the said land 
by adverse possession. He further pleaded 
that the plaintiff's suit was barred by time 
inasmuch as he had not been in pos- 
session of the land in suit within limita- 
tion. 

As a result of the above pleadings the 
Additional Subordinate Jndge framed the 
following issues :— 

1. Do the plots mentioned in lists A 
and B attached with the plaint (excepting 
the eleven plots and other areas which 
are not disputed) form pərt of village 
Debipurwa and Harsinghpur as alleged ? 

2. Are maps of the last settlement 
incorrect as alleged and is the point 
-res judicata ? 

3. Is the defendant's contest against 
‘plaintiff's title and possession barred by 
res judicata, as alleged by the piaintiff, 
or is the suit barred by the admission 
and the litigations mentioned in paras. 
Nos. 20 to 23 of the written state- 
ment? j 

4. Have plaintiff and his predecessors 
been in possession within limitation or 
have the defendants and his predecessors 
completed their adverse pzssession as 
alleged ? 

5. To what relief, if any, is plaintiff 
entitled ? ` 

The Additional Subordinate Judge has 
not recorded his findings categorically on 
each issue. We feel constrained to say 
that his judgment not only betrays much 
confusion of thought but his language 
also is so defective that at places it is 
dificult to understand the meaning which 
the writer wanted to convey. .He has at 
places expressed contrary views on the 
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same point. The result is that we have 
derived no help from his judgment and 


we find it difficult even to state with 
accuracy his findings on each 
of the issues. However, so fer as 


we have been able to gather his findings 
are as follows :— h 

1. That the boundary line laid down 
at the first settlement is correct and bind- 
ing on the parties and as a result of it 
the plots mentioned in lists A and B, 
attached to the plaint, formed part of 
villages Debipurwa and Harsinghpur and 
belonged originally to Isanagar. 

2. The parties being bound by the 
agreed lines of 1865 which operate as res 
judicata between the parties, the maps 
of the second settlement which differ from 


‘them must be incorrect. However, they 


can also be regarded es correct in the 
sens2 that they were prepared on the 
basis of possession in accordance with 
the law in force at the time. 

3. As faras the border line of Parsa 
against Debipurwa is concerned, the agree- 
ment of 1865 were res judicata on the point 
of title in Isanagar’s favour but because 
M. Habib-Ullah held in 1899 that Isanagar 
was dispossessed by Kapurthala and in 
accordance with the law in force at the 


time excluded’ the land in suit from 
Iganagar’s villages end included it in 
Parsa, and as M. Fazal Ali in 1903 


maintained the lines of M. Habib-Ullah 
and Kapurthala’s possession was also admit- 
ted by Isanagar, therefore, the period of 
limitation began to run against Isanagar 
for a pcssessory suit based cn title. 

4. The plaintiff and his predecessors 
having not been in possession within 
limitation the defendant and his predeces- 
sors haye ecquired good title by adverse 
possession. 

5. The plaintiff is entitled to the declara- 
tion claimed in regard to the eleven entire 
numbers and portions of other numbers 
the claim in respect of which was not 
contested by the defendant. The rest of 
the plaintifi’s claim must be dismissed, 

He decided the suit accordingly. 

It seems to us that the two main ques- 
tions which require determination in the case 
are (1) plaintiffs title in respect of 
the plots in suit, and (2) limitation and 
defendant's adverse possession, 

On the question of title the lower Court 
hes definitely found in the plaintiff's 
favour. 

The learned Counsel for ihe defendant- 
respondent has said very little against the 
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said finding. It is agreed on all hands 
that in 1865 there was a dispute between 
Col. Boileau, tke then proprietor of village 
Parsa and Raja Ranjit Singh, the then 
‘Taluqdar of Isanagar, as regards the 
boundary line betweén Parsa on the one 
hand and Debipurwa and Harsinghpur on 
the other. Exhibits 7 and 15 are petitions 
of compromise filed by the parties stating 
that they had settled their disputes 
amicably and asking that an Amin be 
eppointed for measuring the line agreed 
upon. Exhibits 8 and 14 are the orders 
passed by the Extra Assistant Commis- 
sioner of Settlement on these petitions 


directing that an Amin be sent to measure: 


the line agreed upon and a process-server 
be deputed to create the boundary pillars. 
Exhibits 11 and 12 are the maps prepared 
by Ra Narain Amin showing the agreed 
line. They ere countersigned by the 
agents of the parties. This was followed 
by the preparation, of the hadbast maps 
Ex. 44 of Debipurwa and Ex. 45 of 
Harsinghpur. Exhibits 46 and 47 are the 
kishtwar maps respectively of the afore- 
said two villages. Discussing the settle- 
-ment maps of the four villages Debipurwa 
and Harsingbpur and Farsa and 
Binjaha the lower Court has remarked as 
follows:— 

“But by comparing the first settlement maps of 
the four villages in question with their respective 
second settlement maps and maps © and D the 
plaintiff's learned Advocate has, however, convinced 
me that the decrease as of the second settlement 
maps in plaintiff's villages, as ecmpared with the 
first settlement maps and the respective increase 
of the said settlement maps in defendant's villages 
is just to the extent of maps C and D.” 


Put in a simpler form this means that 
the disputed land shown in red in tke 
maps Cand D is part of tke plaintiff's 
villages as delineated in the maps pre- 
pared ut the first settlement. We are 
conscious that the method of super-imposi- 
tion of one mep cn another is attended 
with obvious drawbacks. However we 
may note that we have super-imposed the 
maps prepared by the Amin Ram Narain 
on the hadbast maps of Debipurwa and 
Harsinghpur and feel satisfied that the con- 
figuration of the two villages in accordance 
with both these maps is almost identical. 
Comparing them with the kishtwar maps 
we find at least two land marks namely 
Sarjaunagar grove and the abadi of 
Narainpur mazra Parsa which have not 
changed their position. Relying on these 
landmarks and also on the tri-junction 
pillars of villages Lakhipur Parsa and 

e 
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Debipurwa atone end and Parsa, Debipurwa 
and Harsingbhpur ,on the other, we feel 
convinced that the plots in suit marked 
in red in the plans Cand D form part 
of the plaintiff's villages Debipurwa and 
Harsinghpur in accordance with the 
agreed lines of 1865 and the hadbast and 
kishtwar maps prepared at the first 
settlement, 

It is also worthy of nole that in the 
litigation between the partics which was 
finally decided by the decision of the 
Chief Court to which reference has been 
made above, B. Sita Rem Counsel fcr tke 
Kapurthala estate admitted that the 
boundaries between villages Parsa and 
Debipurwa had been settled between the 
parties by the agreement of the year 
1865 and that the hadbast and kishiwar 
maps had been prepared on the basis of 
this agreement (Ex. 190’. The power-of- 
attorney in favour of B. Sita Ram which 
gave him full authorily to conduct the 
suit and make statements and admis- 
sions on behalf of the Kapurthala estate 
is Ex. 227. 

It was pointed out on behalf of the 
defendant that wherers the distance be- 
iween the two afcresaid tri-junction pillars 
is 1409 gatthas «ccording to the map 
prepared by Ram Narain Amin, yet it is 
1417 gatthas sccording to the hadbast 
map Ex. 44 and 1451 gatihas according to 
the kishtwar mop Ex. 46. It is in our 
experience that when field measurements 
are made at different times and when 
they have to cover long distance, such 
small differences generally occur. In the 
circumstances we think that they are of 
little consequence and should be ignored. 
It may be roted that there was no dispute 
at the first settlement as regards the boun- 
dary line between the defendant's village 
Binjaha and the plaintiff's village Har- 
singhpur. No mistakes have been pointed 
out tousin the hadbastand the kishiwar 
maps of these villages prepared at the first 
settlement «nd the boundary line between 
these villages laid down at thar settlement 
was never questioned. Weare therefore in 
agreement with the lower Court that the first 
settlement maps skould be accepted as cor- 
rect as regards the boundary line between 
Binjaha and Harsinghpur also. 

It is not disputed that the Courts of the 
first settlement were invested with power 
to determine questions of title and exercis- 
ed the functions of a Civil Court. We 
have therefore no kesitation in agreeing 
with ihe lower Court that the plaintiff's 
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title in respect ofthe plots in suit mention- 
ed in lists A and B has deen satisfactorily 
established and that according to the 
records of the first settlement 
they formed part of the plaintiffs villages 
Debipurwa and Harsinghpur and not of the 
defendant's villages Parsa and Binjaha. 
The next question is that of limitation. 
Before dealing with the several aspects 
in which the question has been put before 
us, it is necessary that we should give a 
short history of the events which took place 
subsequent to the first settlement which 
have given rise to the plea of limitation. 
The second settlement in the Kheri District 
took place during the years 1896 to 1899. 
The Survey Department appears to have 
made areport about the boundary dispute 
between Parsa owned by the Kapurthala 
estate and Debipurwa and MHarsinghpur 
owned by Raja of Isanagar. The dispute 


were dealt with by M. Habib Ullah, the . 


Assistant Collector in Kheri District. He 
deputed one Harsukh Rai Amin to make 
an enquiry on the spot and to draw a 


map showing the boundaries of the disput-- 


ed villages on the basis of possession. 
Exhibits A-2 and A-5 are the reports of the 
Amin and Ex. A-50 is the map which was 
prepared by him. When _ these 
reports were considered by M. Habib Ullah 
he did not accept the line C which had 
been laid down as the boundary by the 
Amin. M. Habib Ullah laid down on the 
map Ex. A-50a new dotted line as the 
bcundary between Parsa on the one side 
and Debipurwa and Harsinghpur on the 
other. He purported to lay down this 
line on the basis of possession. It was 
admitted by him in Ex. A-4 that the 
possession of Kapurthala is proved only in 
respect of land under cultivation. The 
map Ex. A-50 shows that amongst the dis- 
puted plots there were only 3 patches of 
cultivated land which have been clearly 
identified with the land forming the subject 
of the leas s Exs. A-36, A-37 and A-38, 
dated June 6, 1898. The rest of the land 
was all uncultivated. If the possession of 
the Kapurthala estate was limited to the 
cultivated land and if the decision proceed- 
ed onthe basis of possession then it seems 
difficult to justify the line laid down by 
M. bib Ullah. The further remark of 
M. Habib Ullah contained in Ex. A-4 that 
the boundary line laid down by him was 
consistent with the former boundary of the 
two Villages is altogether incorrect. How- 
ever the fact remains that afresh boundary 
line was laid down at the second settlement 


14106 


between Parsa on the north and Debipurwa 
and Harsinghpur on .the south and the: re- 
cords of this settlement were prepared on 
the basis of the new boundary line. It is 
agreed before us that the land in suit form- 
ed part of the plaintiff's villages accord- 
ing to the agreed line of 1865 and the maps 
prepared at the first settlement but has 
been included within the boundary of the 
defendant's villages according to the boun- 
dary line laid down by M. Habib Ullah 
and the records prepared at the second 
settlement. 

A few years later in 1903 the Maharaja 
of Kapurthala made an application for de- 
marcation of the boundary line between 
his village Parsa and the Isanagar villages 
Debipurwa and Harsinghpur and another 
village Ram Lek with which we are, not 
concerned in the present litigatign. Simul- ` 
taneously with this proceedings also appear 
tohave been taken under s. 145, Criminal 
Procedure Code, against both the parties. 
Both these caseswere dealt with by M. 
Fazal Ali. He held that no fresh inquiries 
regarding possession could be made and 
accordingly ordered demarcation of the 
boundary to be made in accordance with 
the orders passed previously by M. Habib 
Ullah (Ex. A-10). A compromise was made 
between the parties in the prcceedings 
under s.145, Criminal Procedure Code, and 
they were consigned to records (Exs. A-11, 
A-12 and A-13). It was stated in the 
compromise that the land regarding which 
possession was sought under's. 145 of the 
Code of Criminal Procedure was in possession 
of the Kapurthala estate and it was agreed 
that demarcation may be made according 
to possession. Exhibits 236 and 237 show 
that the boundary pillars between Harsingh- 
pur, Binjaha and Parsa and between Debi- 
purwa, Harsinghpur and Parsa could not 
be erected until June 16, 1903, because the 
place was flooded and the demarcation 
line lay in the middle of the river. The plain- 
tiff’s case is that these pillars were actually 
fixed in 1910-12 but this fact is denied by 
the defendant. The plaintiff relies on 
Exs. A-366, A-365 and A-367 which show that 
Rs. 10-12-0 were realised from the Kapur- 
thala estate in 1910 on account of the price 
of two stone boundary pillars which had 


‘been fixed but there is n> definite evidence 


to show that the pillars for which the price 
was realised were the pillars in ` question. 
It is unfortunate that the defendant has 
not produced the list of villages referred 
to in Ex. A-367. In the circumstances we 
are not satisfied that the documents men- 
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tioned above have a reference to the two 
pillars relating to` the villages in 
dispute. 

From about. the year 1898 it appears that 
river Kaurisla began to change its course 
towards {he south and in course of time 
to have submerged nearly the whole of 
the village Parsa and a portion of Binjeha, 
Debipurwa and MHarsinghpur. It again 
changed its course about. 1912 leaving a 
streamlet between villages Parsa and Debi- 
purwa but the tract continued to be sub- 
ject to the seasonal floods which used to 
submerge large portions of Parse and 
Binjaha during the rains. It appears that 
asurvey of the alluvial lands known as 
Parsa Barar was made by Dalpat Rai 
Amin in 1913-14 when fresh khasra 
numbers were given to the lands recover- 
ed from*the river. Exhibit A-51 is the map 
prepared by M. Dalpat Rai. 

On March 16, 1916, the Maharaja of Kapur- 
thala brought a suit against one Bhagwan 
Din for arrears of rent for 1321 Fasli to 
Kharif 1323 Fasli in respect of Nos. 22-5, 
24-2 and 25-3 of the second settlement of 
village Parsa which correspond toNo. 1408 
of the first settlement of village Debipurwa. 
Exhibit 19 is the plaint of this suit. The 
suit was dismissed on Angust 28, 19:6, 
(Ex. 20). It was remarked in the judgment 
that even though the lend was recorded 
in village Parsa yet it did not interfere 
with the fact of actual possession. This 
order was upheld on appeal by the Deputy 
Commissioner of Sitapur (Ex. 36) who held 
that Bhagwan Din had always paid rent 
to the Court of Wards as representing the 
proprietor of Debipurwa to which the holding 
originally belonged. 


In 1917 the Maharaja of Kapurthala 
made an application (Ex. 230) praying for 
demarcation of the boundaries of village 
Parsa as against Debipurwa end Harsingh- 
pur on the allegation that the boundary 
pillars had again been demolished and 
there was an apprehension of a dispule 
between the parties. On July 28, 1919, an 
Assistant Collector passed an order (Ex. 
A 364) declining to enter into the question 
of possession and ordering that the boun- 
dary was to be demarcated on the basis of 
the existing survey maps. The Court of 
Wards in charge of the Isanagar estate ap- 
pealed against this decision and the Deputy 
Commissioner allowed the appeal on Decem- 
ber 4, 1919, holding thet the real existing 
survey map was the hadbast map of 1865. 
He also remarked that the aforesaid had- 
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bast map a'so fitted in with the facts of actual 
possession. ' 

Exhibit 3l is the plaint dated October 
14, 1904, of a suit brought by the Maharaja 
of Kapurthala against the Deputy Gommis- 
sioner of Kheri as Manager of the Court of 
Wards incharge of ihe Isanagar estate for 
possession of plots Nos. 22, 24 and 25 in 
respect of which Kapurthala’s suit against 
Bhagwan Din had been dismissed in 1916 
on the ground that the said land appertain- 
ed to village Parsa and that the plaintiff 
had been in continuous possession thereof. 
The suit was dismissed by the Munsif. 
When it came in second appeal before 
this Court, the case was remanded for a 
fresh decision by an order dated November 
7, 1927, (Ex. 41). It might be observed that 
the remark made in this judgment about the 
river Sarju forming the boundary between 
villages Parsa and Debipurwa is not correct 
and appears to have been made under some 
misapprehension. The suit was dismissed 
again by the Additional Subordinate Judge 
of Sitapur on October 27, 1928 (Ex. 34). It 
may be noted thatthe decision proceeded 
on the basis of the agreement of 1865 
which was accep!ed by both the parties as 
the foundation of iheir title. This decision 
was upheld by a Bench of this Court (Ex. 42) 
of which one of us was a member. 

In 1931 proceedings were started under 
s. 145. Criminal Procedure Code, and on 
October 24,1931, the Sub-Divisional Officer 
of Nighasan being of opinion that the 
case was one of emergency ordered the 
lends in dispute to be attached pending 
his decision in the case and the Tahsildar 
of Nighasan was appointed Receiver 
(Ex. 45). The Tahsildar entered into pos- 
session on February 23, 1932 (Ex. A-314). 
Thereafter by the agreement of parties the 
proceedings under s. 145 of the Code of 
Criminal Procedure were dropped 
(Ex. 51). 

On behalf of defendant-respondent it has 
been contended in the firat place that the 
suit was barred by Art. 47 of the Indian 
Limitation Act. This article provides a 
limitation of three years from the date of 
the final order in the case for a snit: 

“by any person bound by an order respecting 
the possession of immovable property made under 
the Code of Criminal Procedure, 1898....... or by 
any one claiming under such person to recover the 
property comprissd in such order” 

It is argued that no suit having | een 
brought by ihe plaintiff within three years 
of the order (Hx. A-13) passed by M. 
Fazal Ali the present suit was barred by 
this article. Reading this article with s. 149, 


124 


- Criminal Procedure Code it seems to us 
quite clear that the artigle applies only to 
those cases in which the Magistrate has 
declared one of the parties to be entitled to 
possession. until evicted therefrom in due 
course of lawor has restored possession to 
a paty found to have been forcibly and 
wrongfully dispossessed within two months 
of his initial order. It is obvious that no 
such order was passed in the present 
case. As M. Fazal Ali had ordered demar- 
cation of the boundary in accordance with 
the demarcation line laid down by M. 
Habib Ullah the parties accepted that 
position and had the proceedings under 
s. 145, Criminal Procedure Code, consigned 
to records. No doubt the Raja of Isenegar 
admitted the possession of Kapurthala in 
the application of compromise, and we will 
consider the effect of that admission at 
its proper place. But it cannot by any 
means be regarded as an order of the 
Magistrate respecting possession made under 
the Code of Criminal Procedure within the 
meaning of the article. The policy of the 
article in curtailing the period of limita- 
tion for a suit for possession from the 
usual period of twelve years to the shorter 
period of three years clearly seems to be 
that when a judicial order under the Code 
of Criminal Procedure has been passed by 
a Magistrate respecting the possession of 
immovable property then a person bound 
by the order must bring his suit to recover 
the property comprised in such order 
within the shorter period. Therefore the 
essential requirement for the application of 
the article seems to be the order of the 
Magistrate in respect of possession of the 
properly znd this is clearly wanting in 
tke present case. Reliance hes been placed 
on two c.ses Yar Mohammad Saha v. 
Hayat Mohammad Saha, 22, CG. W. N. 
342 (1) and Ram Sahai v. Binude Bihari 
Ghosh, I. L. R. 45 All. 506, (2). In the first 
of these cases ihe order of the Magistrate 
passed on August 24, 1906, stated that 
tke second party is declared to be in 
possession of the lands in suit and the 
first party is directed not to enter upon the 
lands and not to disturb the second party's 
possession thereof till the latter be evicted 
therefrom through the due process of law. 
In the second case also the proceedings 
under s. 145, Criminal Procedure Code 


“ended in an order by the Magistrate maintaining 
the possession of Binode Bihari Ghosh in one room 


(1) 22 GC W N 342; 42 Ind. Cas. 768; 18 Cr. L J 
102: 


Í. 
(2) 45 A 306; 71 Ind, Cas, 402; 21 A LJ 102; AIR 
1923 All. 151, 
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in the compound and maintaining the possession of 
Ajudhiya Prasad in the rest of the compound.” 


No such order having been made by 
M. Fazal Ali in the present case, the 
rulings relied upon are quite distinguish- 
able. We accordingly overrule the con- 
tention. 


The second ground urged on the question 
of limitation was fhat the suit was barred 
by Art. 120 of the Indian Limitation Act. 
It was argued that there was a distinct 
invasion of right by the defendant in 1889 
during the demarcation of boundary 
proceedings before M. Habib Ullah and 
that the plaintiff had clearly a cause of action 
for asnit for declaration of his title when 
M. Habib Ullah laid dawn the boundary 
line which had the effect of transferring 
the Jand in suit from the plaintiff's villages 
to the villages of the defendant. It has 
been further pointed out that there was a 
similar infringement of the plaintiff's right in 
1903 when M. Fazal Ali ordered demarca- 
tion being made in accordance with the 
a line laid down by M. Habib 

ah. 


Thus the defendant's argument is that 
the plaintitf having failed io bring a suit 
within six years either of the order of 
M. Habib Uilah or of the order of M. 
Fazal Ali, his present suit is barred by 
time. The reply made by the plaintiff is 
that the mere decision on paper of M. 
Habib Ullah or the paper entries following it 
did not constitute the plaintiff's dispossession. 
It was maintained on his behalf that in 
spite of M. Habib Ullah’s order and the 
entries following it the plaintiff continued 
in possession of the Jands which formed 
part of his villages according to the records 
of the first settlement. It was also stated 
ihat on two occasions when there was 
contest belween the parties in regard to 
ihe lands in the cultivation of Bhagwan 
Din, the title and possession of the 
plaintiff wes upkeld. It was further 
pointed out that as a matter of fact no 
demarcation was actually made in pursu- 
ance of M. Fazal Alis order as pillars 
could not be fixed on account 
of the land being flooded. We are of 
opinion that although the orders passed 
by Mr. Habib Ullah end M. Fazal Ali 
did cast a cloud on the plaintiff's title and 
gave him acause of action to institute a 
suit yet if his possession remained undis- 
turbed, he could well afford to ignore the 
said orders. Similarly the mere making 
of an adverse entry in the village records 
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cannot be said to have aciually disturbed 
the plaintiff’s title if he still continued to 
be in possession. The weight of authority 
seems to be in favour of the view that 
a suit fora declaration of right cannot 
be held to be time-barred so long as the 
plaintiff has a subsisting title to the pro- 
perty. In such a case each invasion of 
right gives a fresh cause of action. The 
mere fact of forbearance on a previous 
occasion on the part ofa person in posses- 
sion cannot debar him frum instituting a 
suit later on when a fresh invasion is made 
against his title which gives him an 
_independent cause ofaction vide Chukkhan 
Lal Roy v. Lalit Mohan Roy, I. L. R. 20 
Cal. 906 '3), Sheonath v. Gaya Prasad, 8 
O. C#303), (45, Allah Jilat v. Umrao 
Hussain,’ I. L. R. 36 All. 493, (5), Mahabir 
Rai v. Sarju Prasad Rai, 43 Ind. Cas. 175 
(6), Fateh Ali Shah v. Mohammad Bakhsh, 
I. L. R.9 Lah. 428 (7),and Aftab Ali Khan 
v. Akbar Alt Khan, A. I. R. 1929 Allah. 
529 (8). ` 
_ Itdoes not seem necessary for us to dis- 
cuss all the vases referred to on behalf of 
the defendant-respondent. His learned 
Counsel has laid much emphasis on the 
decision of a Bench of the Madras 
High Court in Raja of Venkata- 
giri v. Isakapalli Subbiah, I. L. R. 26 Mad. 
410 (9). This case does not appear to us 
to bein point. In this case there had not 
only been a denialof title of the plaintiff 
by the defendant but the denial had 
resulted inthe attackment of the property 
and its being taken out of the hands 
of the claimants. Deo Narain Chowdhary v. 
G. R.H. Wabb, I. L. R.28 Cal. 86(10), is 
also distinguishable inasmuch as tke 
plaintiff had been dispossessed from ihe 
lands more than six years before the 
suit when the first invasion took place. In 
Mahabir Pattak v. Jageshar Pattak, 3 O. 
W. N. 896 (11), where a wrong entry had 
been made in the Revenue Registers at the 
instance of the plaintiff himself, it was held 
‘that the cause of action was the wrong 
entry and that no fresh cause of action 
accrued when tke plaintiff's application for 

(3) 200 906. $ 

(4) 8 O © 303. 


(5) 36 A 492; 24 Ind. Cas. 535; 12 A L J 810. 
D ae ree 175, 
7) ah. 428; 119 Ind. Cas. 258; AIR 192 5 
out Cea a Lah. 850, j Hea 
) A 1929 All. 529; 121 Ind. Cas. 209; (1929) A 
L J 794; 13 R D 635; Ind. Rul. (1930) All. 97. i 
(9) 26 M 410, í 
RO ae 
V N 896; 98 Ind, Cas. 750; 2 9 
puak 2l. Oas ;A IR 1927 
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correction of the eniry was rejécted.. This 
case is also distinguishable because as 
pointed out in that case, if such an applica- 
tion were treated as giving rise to a fresh 
cause of action then a person who knows 
that his share has wrongly been entered 
in the revenue papers need not take any 
action to clear his title within limitation 
but can at eny time make an application 
for correction, and if the application is 
rejected, can claim that the rejection con- 
stituted a fresh cause of action. 

We will deal with the question whether 
the plaintiff continued in possession and 
had a subsisting title when discussing the 
defendants plea of adverse pessession. 
For the present ib would be enough to 
say that in our opinion the attachment made 
in 1932in pursuance of the order passed 
in the proceedings under s. 145 of the 
Code of Criminal Procedure clearly gave 
rise to an independent cause of action for 
the plaintiff instituting the present suit 
for a declaration and the said suit having 
been brought- within six years of the at- 
tachment is not barred by Art. 120 of 
the Indian Limitation Act if it is found 
that he had a subsisting title on the date 
of attuchment. 

Next it was contended that the suit was 
governed by Art. 142 of the First Schedule 
of Indian Limitation Act and that the 
plaintiff's suit had rightly been dismissed be- 
cause he had failed to prove his possession 
within limitation. The Subordinate Judge 
also has jaid great emphasis onit and his 
based on 
In our opinion this position 


this ground. 
untenable. It is common 


is altogether 


ground belween the parties that in 
s. 145, Criminal Proceedure Code, 
proceedings the Magistrate passed 


an order for attachment of the property. 
The Tahsildar who was appointed Receiver 
took possession of the property on 
February 23,1932. The property was ad- 
mittedly in possession of the Tahsildar as 
Receiver at the time when the present 
suit was instituled. The possession of the 
Receiver was in the eye of lawthe possession 
of the true owner. In the circumstances the 
plaintiff could undoubtedly Maintain 
a suit for amere declaration of his title 
and it was not necessary for him to 
institute a suit for possession. ‘The suit is 
neither in substance nor in form a suit 
for possession of immovable. property. 
Article 142 has, therefore, no application 
Raja of Venkatagiri v. Iskapalli Subbiah 
L L. R. 26 Mad. 410 (9) We find it 


126 
impossible to appreciate’ on this point the 
reasoning of the Subordinate Judge. The 
suit is clearly one for a declaration based 
on. the plaintiffs title. There is no sug- 
gestion of the plaintiff's dispossession or dis- 
continuance of possession by the defendant. 
As asuit for a declaration of title toim- 
movable property, it is clearly governed by 
Art.120 of the Limitation Act. The 
learned Counsel for the defendant contend- 
ed that the Magistrate ordered attachment 
of the property at the request of 
the plaintiti and that the latter adopted 
this device in order to avoid a suit for 
possession. Exhibit 49 shows that the order 
for attachment was made because the 
Magistrate was of opinion that the case 
was one of emergency. Subsequently both 
parties seem to have agreed that they 
should get the question of title settled 
by the Civil Court and that the property 
be kept under attachment. If the plain- 
tiff did so in order to avoid a suit for 
possession there was no reason why the 
defendant should have played into the 
plaintiff's hands and should not have 
insisted onthe case under s. 145, Griminal 
Procedure Code being fought out 
toa finish. We feel satisied that the pro- 
perty at the date of the suit being in 
possession cf the Receiver no objection 
van be taken tothe frame of the suit 
as one for a mere declaration and that 
‘Art. 142 of the Limitation Act hes no ap- 
plication to it. In tbe circumstances we 
think the plaintiff was justified in refus- 
ing to lead eyidence to prove his pos- 
session within limitation. The plaintiff 
having succeeded in making (out his title 
to the land in suit, the defendant )? could 
defeat the claim of the plaintiff only by 
establishing that he (the defendant) had 
acquired good title by adverse possession 
of the property for over twelve years. The 
plea based on Art.142 of the Limitation 
Act must therefore fail. 

Lastly as regards adverse possession. 
We cannot help expressing our regret 
that the importance of this question which 
seems to us tobe really the main ques- 
tion in the case was not sufficiently realis- 
ed by the Subordinate Judge and he has 
made no attempt to analyse or discuss the 
mass of evidence bearingon this point. 
At the outest it is necessary to point out 
that the land in suit lies on the border of 
the contiguous villages owned respectively 
by the plaintiff on the south and by the 
defendant onthe north. ‘he plaintiff in 
his plaint has given (the numbers of the 
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plots in suit as given) at the first regular 
settlement when they were included in 
the plaintiffs villages. It has been stat- 
ed before that the land in suit was treat- 
ed as part of tue defendant's village at 
the second settlement in consequence of 
the boundary line laid down by M. Habib 
Ullah. At the second settlement the land 
in suit was given different khasra num- 
bers which formed part ofthe de- 
ferdant’s village. hese khasra numbers 
were again altered by the survey in 1914 
though they continued to be treated as 
part ofthe defendant’s villages. Another 
fact which needs to be noted is that some 
of the khasra numbers whether of the first 
settlement or Of the second settle- 
ment or of the survey of 1913-14 arg big 
plots witha large area, though only por- 
tions of the said plois are in suit. ‘The 
parties are agreed before us that it isim- 
possible to give the corresponding khasra 
numbers either of the second settlement 
or of the survey of 1913-14 of each khasra 
numberor portion of a khasra number of 
the first settlement which forms the sub- 
ject of dispule in this suit. The parties 
are, however, agreed as regards the khasra 
numbers of the entire tract in suit as given 
at the second settlement and at the survey 
of 1913-14 (vide proceedings of the lower 
Court dated November 9 and 20, 1933) 
Exs. A-5C0 and A-501 are the lists giving 
these numbers filed by the defendant 
which were substantially agreed to by 
the plaintiff. The result, therefore, is that 
the khasra numbers according to the first 
settlement cf villages Debipurwa and 
Harsinghpur which are in suit are as 
given lists A and B of the plaint. The cor- 
responding khasra numbers of the tract 
in suit as giyen at the second settlement 
andthe survey of 1913-14 so far as they 
form part of village Parsa are to be 
found in Ex. A-500 and so far as they 
appertain to village Binjaha are to be 
found in Ex. A-501. A glance at these 
exhibits will show that there are very few 
entire plots but the bulk ofthem consist 
only of portions of larger plots and there 
is nothing to help us in distinguishing 
the` portions of plots in suit frony the por- 
tions which are not in suit. 

It would also be worthwhile to lay down 
at once a few of tle guiding principles 
which we propose to apply in determining 
the question of adverse possession. In order 
to constitute adverse possession the posses- 
sion must be adequate in continuity, in 
publicity andin extent of area to show 
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that it was adverse to the real owner. 
It must be actual, exclusive and unin- 
terrupled. The kind of possession must 
no doubt depend largely upon the 
character of the land but no presump- 
tion of possession can be made in favour 
‘ofa trespasser. His possession must be 
confined to the land actually occupied by 
him. Though as a general rule possession 
of partis in law possession of the whole if 
the whole is otherwise vacant, but construc- 
tive possession of this kind can only be 
presumed when there is a claim based 
upon title Maheshwar Bakhsh Singh v. 
Raja Pratap Bahadur Singh, 12 O. GC. 58 
(12) and Premnath Malia v. A.J. Neik, 
À. I.R. 1920 Patna 542 (13). It follows 
fron? the abcve thatin the case of parti 
land the*’establishment of adverse posses- 
sion regarding one portion of the plot 
cannot lead tv any presumption in respect 
of the other portion. (Inder Gir v. Special 
Manager, Court of Wards, Balrampur Estate, 
8 O. W. N. 1275 (14). The case of the 
defendant is that he came intn possession 
ofthe land in dispute since the time of 
the second settlement when the land was 
treated as part of his villages according 
to the boundary laid down by M. Habib 
Ullah and in the hadbast maps prepared 
at that settlement. He maintains that he 
remained.in possession of the entire land 
ever since: then till the time the Thahsil- 
dar Receiver took possession in 1932. The 
‘ learned Counsel for the defendant has 
tried to substantiate his case of adverse 
possession by referring us to the evidence 
relating to the first period of twelve 
years commencing from the second set- 
tlement and to the evidence of possession 
forthe last twelve years immeditately 
preceding the attachment made under 
s. 145, Criminal Procedure Code. We 
also propose to deal with each of these 
periods separately. 

first Period 1899—1912 

As regards the first period, it is pointed 
out by tne defendant that the village 
records showing the khasra numbers of the 
land were not available as they are gener- 
ally weeded out after twelve years, but he 
maintains that the land in suit was with- 
in defined boundaries as laid down at 
the second settlement and delineated on 
the spot by the constructions of boundary 
(12) 12 0058; 2 Ind. Oas. 63 


(13) ATR 1920 Pat, 542; 56 Ind. Cas. 184; 5 P L J 
273; 1 P L T 360. : 

(14) 8 O W N 1275; 135 Ind. Cas, 689; 15 R D 745; L 
R 12 AXO) 409; 2 I R 1932 Oudh’ 135; Ind. Rul, 
(1982) Oudh 49, 
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pillars. His case ‘s that he remained in 
possession of the defined area during this 
period by realising the rent of such of 
the land as were in cultivation and by 
recovering the dues from persons who were 
permitted to graze their cattle on the pas- 
ture lands (bachela) and from fishery rights, 
etc. It has been frankly admilted by the de- 
endant’s learned Counsel that it is not pos- 
sible for him to prove the identity of the 
landsin his possession during this period by 
a reference to khasra numbers. But it is 
maintained thatthe land in suit being a 
compact area, the defendant has retained 
jt in his possession ever since the decision 
ofthe boundary dispute by M. Habib 
Ullah in his favour. We are of opinion 
that the defendant's case about adverse 
possession for this period must fail bè- 
cause practically the whole of the landin 
suit was submerged under water by the 
flooding of river Kauriala forthe best part 
of this period, as is clear from the de- 
fendant'’s own papers. Exhibit A-105 shows 
that in 1307 F'asli corresponding to 1900 
A. D. out of a total area of 4340°88 
acres of Parsa only 5°55 acres was culti- 
vated. Exhibit A-106 shows that the total 
income in this village in 1901 was Rs. 10-3-0 
from mal Rs. 43-7-0 from sewai Rs. 37-14-0 
from reserve grass, Rs. 2 from water pro- 
duce and Rs. 4 price of khas. It ap- 
pears from Ex. A-109that the total income 
in 1311 Fasli-190£ was Rs. 5 from sewan, 
In 1312 Fasli-1905 only 2-42 acres out of 
4340°80 acres were cultivated (Ex. A-110). 
Exhibit A-111 shows that in 1313 Fasli 
there ` was no culturable area 
and all that was realised was Rs. 130-12-0 
from reserve grass and Jhau. In this year 
not an inch of ground was cultivated 
though the total area was over 7,000 bighas. 
In 1314 only 6 annas plus15 annas— 
Re. 1-5-0 were realised for grazing dues 
and chari (Ex. A-112 and A-113) Ex. 236 
which is the report of the Naib-Registrar 
Qanungo shows that in 1908 the demarea- 
tion line between the plaintiffs and the de- 
fendant’s villages ley in the middle of the 
river. Exhibits 199 and 200 which are 
reporis of the servants of the Court of 
Wardsin charge of Isanagar estate show 
that in 1912 out of 20 acres of land of 
Debipurwa which had been included in 
village Parsa 1 acre was cultivated, 9 
acres were covered with jungle of Jhau 
and the remaining land was covered with 
water and that out of 200 acres of Harsingh- 
pur included in Parsa only about 20 acres 
were cultivated and 29 acres were covered 
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with jungle of Jhau ‘nd the rest was 
swallowed up in the river. This state of 
affairs in further borne out by the assessment 
statements of Parsa and Binjaha Exs. A-19 
and A-21, respectively. Exhibit A-19 shows 
that the total cultivated area of Parsa was 
reduced from 1383 acres of the first settle- 
ment to 163 actesin 1896. Mr. Harcourt 
Butler (afterwards Sir Harcourt Butler) 
Settlement Officer remarked in the statement 
as follows:— 

“Nearly the whole of this village is inthe kelly 

. of the river. A strip of highland remains with 
3 little sites but that is in danger.. 
whole land will probably gə and turn up as allu- 
vial rubbish." 

Exhibit 291 shows that the cultivated 
area of Binjaha was 753 acres at the first 
settlement and wasreduced to 44 acres in 
1304 Fasli-1897. With reference to this 
village the same Settlement Officer remark- 
ed as follows : 

“The river has cut in and c:mpletely spoiled the 
village since the year of survey.” The assets are 
now inconsiderable.” 

Many of the defendant's witnesses have ad- 
mitted that the flooding comes almost every 
year and that the width of the river in the 
river js over three miles. These witnesses 
are Ahmad Raza D. W. No. 3 Jagan, D. W. 
No. 38 Darbari Lal, D. W. No. 42 Shanker 
Lal, D. W. No. 45 Kirpa Ram, D. W. No. 52 
Bisheshar Das, D. W. No. 61, Chakkar Din 
D. W. No. 64 Ganga Din, D. W. No. 65 

-Mohammad Ali, D. W. No. 69, Ram Nath 
D. W. No. 71 and Gokul Chand D. W. 
No. 80. The defendant has absolutely fail- 
ed to prove that the small area of land in 
villages Parsa and Binjaha which escaped 
submergence included any part of the 
land in suit. Though there is evidence of 
the defendant realising some income from 
“bachela,” fishery and small bits of culti- 
vated land yet there is an iota of evidence 
to show that tke land from which this 
income was realised was part of the land 
in dispute. Thus there is an absolute want 
of evidence during this . period to establish 
the identity of the lands which escaped 
submergence and which are alleged to have 
been, in actual possession of the defendant 
with the land in suit. As regards the legal 
effect of the flooding and submergence, it 
was held by their Lordships of the Judicial 
Committee in Secretary of State for India 
vy. Krishnamoni Gupta, I. L. R. 29 Cal. 518 
(15), that it would be contrary to principle 
and authority to imply the constructive 
possession of a trespasser whilst the lends 
were submerged so as to enable the wrong 

(15) 29 © 518; 4 Bom. L R 537; 60 W N 617; 29 J 
À 108; 8 Sar, 269 (P. C) : 
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doer to obtain a title by adverse posses- 
sion. The same principle was again enunci- 
ated in Kumar Basan ya Roy V. Secretary of 
State for India in Council, J. L. R. 441. A. 
104 (16). i 

The following 
Lordships in this 
quoted — 

“It seems to follow that there can be ro conti- 
nuance of adverse possession, when the land is not 
capable ofuseand enjoyment, so long as such 
adverse possession must rest onde facto uss and 
occupation. ...... No rational distinction can he 
drawn between that case (referring to Secretary of 
State’ for India v. Krishnamoni Gupta 29 I. A., 104 
15), and the present one, where the reflaoding was 
seasonal and occurred for several months in each year,” 

Reference has been made ‘on behalf of 
the defendant to the decision of the late 
Judicial Commissioner's Court in J. B. 
Hearsey v. Sardar Karamsingh, 190. 0. 374 
(17), which has been relied on by the lower 
Court also. But the case is distinguishable 
inasmuch asin that case the Court had 
found that there had been no actual sub- 
mersion in the proper sense of the word and 
no abandonment. 

We are not concerned with the question 
whether this tinding was or was notin fact 
correct. Thus we haveno doubt that in the 
present case the bulk if not the whole of the 
land in suit was submerged for most of the 
time during this period. The burden lay 
heavily on the defendant to prove the identi- 
ty of the land which escaped submergence 
with the land in suit. This burden has 
not been discharged. While the land 
remained submerged whether it was for the 
whole year or only for some months during 
the rainy season no possession could be 
deemed to continue with the defendant wha 
was not the rightful owner so as to be 
made available towards the acquisition of 
title by adverse possession. During this 
period the possession of thetrue owner 
namely the plaintiff must be deemed to have 
revived constructively. In this view of the 
case we do not think it necessary to discuss 
the evidence in greater detail and must 
hold that the defendant has failed to make 
out his title by adverse possession during this 
period. 

Second Peitod 1910 to 1932 

The case of the defendant for this period 
stands on a somewhat better toting 
than for the earlier period in so far as he 
has produced khasras and khetaunis for 
many of these years whizh gives the nuni- 

(16) 44 I A 10i; 40 Ind, Cas, 337; 1 P L W 593; 32 
M L J 505; 210 W N 642; 15A LJ 398; 25C LJ 
487; 19 Bom. L R 480; (1917) M WY N 4323; 6 LW 117; 
22 M.L T 310; 44 C 838 (P. C).- 

(17) 19 O Q 374; 37 Ind. Cas, 715; 3 O L J 595, 


observations of their 
case may be usefully 
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bers of the plots. We will firstof all dis- 
cuss the case with regard to numbers 
appertaining to defendant's village Parsa 
and detailed in Ex. A-501. We would also 
note that the numbers. referred to by us 
are the numbers according to the survey 
of 1913-14. It would be noticed that the 
only entire plotsin suit are Nos. 32, 34, 
_ 35, 36, 37, 39, 72, 78, 81 and 82. All the 
remaining plots in suit are portions of 
larger plots about which there is nothing 
on the record to distinguish the portion in 
suit from the portion which is not in suit. 
The map Ex. A-502 shows that the river 
Sarju was flowing on plot No. 25 and 
Nos. 32, 34, 35, 36,37 and 39 are situate 
quite close to the river. All these plois 
are “entered as parti in the khasre all along 
(see for Instance Exs. A-59, A-60, A-61, 
A-62, A-G3 and A-64 khasras for 1324 to 
1329 Fasli). Similarly it appears from the 
map Ex. A-£02 that the “sota” or streamlet 
of the river was flowingon Nos. 71 and 
79. The remaining entire plots in suit 
namely Nos. 72, 78, 81 and 82 are on the 
border of the stream No. 72 is entered in 
the village papers for this period as waste 
land, No. 78 as sandy tract and Nos. 81 


and 82 as parii or fallow. This being the. 


character of the land of these plots the 
presumption - of possession must be in 
favour of the owner. There can be no 
presumption about possession of such land 
in favour of the trespasser. No doubt in 
some of the years the names of certain 
tenants are entered against some of these 
plots but thereis no evidence to prove 
either that they were cultivated for the 
whole period or that there was no uninter- 
rupted possession for twelve continuous 
years. 
No, 72 isshown in the cultivation of Bhag- 
wan Din in 1326 and 1330 Fasli (vide 
Exs, A-61 and A-65). This Bhagwan Din 
was atenantof the plaintif and the de- 
fendant’s suit against him had been dis- 
missed (Exs. 20 and 36). 


We have already said that it is impossi- 
ble to make out the identity of the other 
plots in suit which are only portion of 
larger plots but we might as well point 
out the character of the land of these 
plots as it is described in the village papers 
some of which are noted by us for re- 
ference :-~ 


No, 3 area 152 acres Sandy tract and river— 
A 1324 to 1329 Fushi, xs. A-59 to 
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No. 25 179 es River Sarju 
2 acri — 
o. 49, aTa AY Erom 1324 to 1326 Fasli, Exs, A-59 to 
A-61, 
River and Parti— 
From 1327 to 1330 Fasli, EX3. A-62 to 
A-65, 


S 45°70 acres Reta (sandy tract)— 
ROPAR ESE From 1324 to 1330 Fasli, Exs. A-59 to 


A-655. 
; -92 acres Parti or sandy tract— 
Rent ESO: “Tarom 1324 to 1330 Fasii, Exs. A-59 to 
: A-685. 
. 3 3-15 a res Parti or sandy tract— 
avant Sarem 1324 to 1330 Fasli, Ex3. A-59 


to A-65. 


. 31 420 acres Parti or sandy tract— : 
a a From 1324to 1330 Fasli, Exs. A-59 


to 4-65. 


No. 33 area °75 acres Partt— 
. i wee From 1324 to 1330 Fasli, Bxs. 


to A-65. 


No. 3 “80 acres Parti— 
o. 38 area sa 1324 to 1330 Fasli, Exs. 4-09 


to A-65. 


No. 40 “45 acres Parti— 
pie rie From 1324 to 1330 Fasli, Exs. 


to A-65. 


No. 41 1°30 acres Parti— 
re From 1324 to 1330 Fastt, 


to 4-65. 


i “66 acres Parti— 
POE From 1324 to 1330 Fasli, 


to 4-65. 


. 43 -82 acres Parti — 
Ne aree From 1324 to 1330 F'asli, 


to 4-65. 
No. 44 area 1'80acres Parti— 


A-59 


4.59 
| ABO 
| -59 
xs. 4-59 


Prom 1324 to 1350 Fasli, , A-39 
to A 

Jo. 61 area 5'25 acres Parti— 

ee rom 1325 to 1330 Fusli, Exi 
to ey : 

No. 62 ‘B4 acres Parti— 

SNEER From 1324 to 133) Fasli, Exs. 4-59 
to 4-65. 


Na. 63 area 4°30 acres Parit— | 
ce From 1324 to 1330 Fasli, Exs. 
ty AGB, g 
No. 71 area 17°90 acres iver Soti— 
a From 1394 to 1325 Fasli, Exu A-39 
and 4-60. 


Trom 1326 Fasli, Ex. A-651, 
“ Soti ” Strsamlet)— | 
a From 1327 to 1330 Fasihi, Bx; A-62 
aid A-63. | 
Soti and tenancy of Bhagwan Din 


above) — : 
From 1328 Fast, 
i A-6565. 
ea 1'70 acres— 
Bea This isalso one of thè plots for 
which defendant's suit against 
Bhagwan Din was dismissed and of 
which plaintiff zot a decree from tis 
onet reer i 
5 area 345 acres Parit — 
A eRe aN From 1325 and 1329 Fas:i, lara, A-30 
and A-64. 
Cultivated by Bhagwan Din (plaintiff's tenant, 
“ “Tp 1333 Fasli, ix, A-5B. 


A-60 


4-59 


Parti— 


(referrel to 


Exs, A-64 and 


. No. Tê area ‘85 acres Parti— 


From 1325 t0 1331 Fasli, Exs. A-60 
to A-63 and A-655. h 
No, 77 area 2°75 acres~-Cultivated by Shiv Dutt Pi 


- 130 


P. W. 


PARTAB BAHADUR SINGH v JAGATIIT sinea (OUDH) 16410 
W. No. 9, Jangli P. W. No. 10 and Drigpal 


No. 11— 


From 1327 to 1330 Fasli, Exs. A-62 


to A-65 


Note :—They have been examined by the plaintiff 
and are hie tenants. 
No. 79 area 3°45 acres Soti River— 
In 1324, 1325, 1327, 1322 and 1331 
Fasli, Exs. A-59, A-60, A-62, A-64 and 


Sandy tract— 


A-66, 


In 1326, 1328 and 1330 Fasli, 
A-61, ‘A-63 and A-65. 


No. 80 area 2°15 acres Jungle Jhau-- 


River Soti— 


Banjar— 


Waste land— 


Parti— 


Waste land— 


In 1324 Fasli, Ex, 4-59. 
In 1325 Fasli, Ex. A-60. 
In 1327 Fasli, Ex. A-62. 
In 1328 Fasli, Ex. A-63, 
In 1329 Fosti, Ex. A-64 
In 1330 Fasli, Ex. A-65. 


No. 83 area 1'10 acres Soti River— 


In 1324 and 1325 Fasli, Exs. 
and A-60. 


Waste land, or Jungle Jhau— 
In "1326, 1327 and 1329 to 1331 Fasli, 
Exs. A-61,; A-62 and A-64 to A-66. 


No entry— 


In 1328 Fasli, Ex. A-683. 


No. 84 area 2'40 acres Banjar Jangal Jhau— 


Soti River— 


In 1325 Fasli, Ex. A-680. 


From 1326-1331 Fasli, Exs.. 
A-66. 


No. 86 area 2°70 notes Parti— 
In 1328, 1329—1331 and 1333 Faslt, 


1 


Exs. 4-63, A-66 and A-68, 


No. 87 area 2°60 acres Porti— 


In 1325, 1328, 1330, 1331 and 


Exs: 


A-59 


4-61, 


1333 


Fasli, Exs. A-60, 4-63, A-65, A-66 and 


A-68, 


No. 88 area 2°60 acres Parti— 
In 1325, 1329, 1333 and 1336 Fasli, 


-Exs. A-60, A-64, A-68 and A-328. 


No. 89 area 1°90 acres Parti— 


4 


In 1324, 1326, 1327, 1329-1331 and 


1333 Fasli, Exs. A-59, A-61, 
‘A-64 to A-66 and A-68, 


No. 90 area 2'30 acres Parti— 


In 1333 Fasli, Ex. A-68. 


Area ‘40 acres Cultivated— 


In 1329 Fasli, Ex. A-64-A-66, 


Area 1°90 acres Parti 


In 1329 Fasti, Ex. A-64. 


“No, 91 area 7°20 acres Parti— 


In 1325 1329, 1331, Fasli, Exs 
and A-64-A-66. 


No. 148 area 7°40 acres Soti River— 


In 1824, 1326—1331 Fasli, 
A-59, A-61 and A-66. 


A-62, 


. 4-60, 


Exs. 


No. 149 area “17 aor e Banjar and waste land— 
In 1324 Fasli, and 1326-1331 Fasli, 


Soti River— 


Ex3. A-59, A-§1-A-66. 


In 1325 Fasli, Ex. 4-60, 


No. 150 area 21°63 acres Parti— 
Tn 1324, 1326-1331 and 1333 Faszi 


Banjer— 


+ 


Exs. A-539, A-61-A-66 and A-68, 
In 1325 Falsi, Ex, A-60, 


Thus it will be seen that even if por- 
tions of these few plots were cultivated, the 
cultivation was not continuous and for a 
good many years practically all the piots 
are entered either es forming the bedof. 
the river cr as parii or banjar. 

Turning next tothe lands appertaining 
to village Binjahe, the second settlement 
and the "1913-14 survey numbers of which 
are mentioned in Ex. A-501 it will be ` 
seen that there is nota single entire plot 
in suit. The map Ex. A-52 shows that the 
river was flowing on plots Nos. 140 and 
142, parts of which are also in suit 
from 1908 to 1923. -All the other plots in 
suit are on ibe border of the river and 
were evidently subject to fluvial action. 
The remarks as regards the defendant's 
failure fo establish identity of the portion 
in dispute made in connection with the 
khasra numbers of village Parsa apply to 
these khasra numbers also. The character 
of the land covered by the khasra numbers 
appertaining to this village portions of 
which are in dapure may be summarised as, 
follows:— ' 
No. 140 area 112° 12 acres Waste land and river, — 

In 1327-1331 Fasli Exs. A-295, A-206 
to A-299. 
Waste land and jungle Barren land— 
In 1332 Fasli Ex. A-300 1337 Fasli 
Ex. A-330. 
No. 142 area 176'10 acres Parti and river— 
From 1327-1331 Fusli Exs. A-295- 
A-299, 
Nos. 185-186 ar ? 52 acres Parti— 
1328, Ex. A-296 in 1332 Fasli 
ik A-300 in 1333 Fasli Ex. A-301 
in 1334 Fasli Ex. A-302 in 1337 
Fasli Ex. A-330. 
No. 187 area ENa acres Parti— 
From 1327- 1332 Fasli Exs. A-295- 
A-300. 
No. 189 area 1°69 acres Parti— 
From 1327-1329 Fasli Exs. A-295-. 
A-297. 
Xo. 199 cultivated by Ishur Din P. W. No. 13— 
In 1319 Fasli Ex. 4-329. 
No. 191 area 3'24 acres Parti— 
In 1327-1328 Fastt Exs. A-295 and 
A-296. 
Cultivated by Ishur Din P. W. No. 13— 
In 1329 Fasli Ex. A-297. 


In 1330 Fasli and 1331 Fasli Exs. 
A-298 and A-299, 
Note.—Ishur Din is the plaintiff's tenant No. 196 area 
2'38 acres Parti— 
From 1327-1329 Fasli and in 1337 
Fasli Exs. A-295, 4-297 and A-330. 
After what we have said above, it seems 
to us unnecessary Lo discussin detail the 
evidence adduced by the defendant show- 
ing that in cerlain years he realised some 
income by sale of grass or by way of 
fishery dues. This eviden¢e cannot help the 


Parti— 
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defendant because it does not fix the 
identity of the land and does-not establish 
continuous ‘and uninterrupted possession 
for 12 years. He has also produced a few 
qabuliyats for some of the years in ques- 
tion showing thata large area of land in- 
cluding some of the disputed plots was 
let out tocertain tenants. These gabuliyats 
also do not cover a continuous period of 


twelve years and do not establish the 
identity of landin respect of plots only 
portions of which are in suit. We are 


also not prepared to believe that the parti 
land or the river lands included in ihese 
qabuliyats could have remained in continu- 
ous possession of the said tenants. The 
defendant has also examined a large num- 
ber af witnesses consisting of his servants, 
persons who. -made appointments 
tenants and a few Government gervants 


such as the Qanungo, the patwari and the.. 


Sub-Inspector of Police. Relevant portions 
of the evidence of these witnesses were 
read to us at length by the Counsel of the 
parties. Most of the witnesses are parti- 
sans of the defendant. Even if their State- 
ments were accepted at their face value 


they fall altogether-short of establishing the 
identity 


alleged by them. We also think that no 
reliance can be placed on the oral evidence 
in face of the documentary evidence show- 
ing that during many years of the crucial 
period the land was incapable of 
physical possession. Almost all the wit- 
nesses have sought to establish the identity. 
of the land by making a reference in a 
general manner to the land 
Tahsildar. This attempt also must fail 
because ib appears fromthe statement of 
the Tahsildar D. W. No. 50 that the area 


attached by the 


attached by him is 486-18 acres whereas 
the area in suit is only 2966 acres. We 
are, therefore, clearly of opinion that the 
oral evidence also has failed to advance 
the case of the defendant on the plea of 
adverse possession. ‘ 

| Stress has also been laid on the admission 
made in the petition of com promise 
(Hix. A-11) dated December 17, 1903, by the 
agent of Isanagar about the Maharaja of 
Kapurthala being in possession of the 
lands in dispute, in the proceedings under 
s. 145, Criminal Procedure Code, before 
M, Fazal Ali. The admission is not con- 
clusive and has been sufficiently disproved 
-by the evidence discussed above. In any 
case the  plainjifi's possession must be 
‘deemed io have revived asa result of the 
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of the disputed land with the land. 
over which possession of the defendant is 


actual. 


submergence during’the several yéars: fol- 
lowing the above admission. 
therefore, is that the defendant has failed 
to establish his title to the land in suit by 


adverse possession for a period extending. 


over twelve years either during the first 
or the second period referred to above. 

The only other question urged in argu- 
ments on behalf of the plaintiff-appellant 
was that the decision of 
(Ex. 42) operated as res judicata as regards 
certain matters in issue in the present 
suit in favour of the plaintiff, It would be 
enough to say that the earlier suit was in- 
stituted in the Court of the Munsif and 
came before this Court in second appeal. 
The Munsif lacked pecuniary jurisdiction 
to try the present suit. The decision in 
that suitcannot, therefore, operate as res 
judicata in this suit. ; 


The learned Counsel for the plaintiff also ` 
of the lower | 


challenged the correctness 
Court’s orders refusing him permission to 


prove his possession orto prove the docu: . 
ments establishing his possession by Way | 


of rebuttal of the defendant's evidence in 
support of adverse possession. These 
orders was passed on November 21, 1933, 


and are printed at pages 250 and 260 of, 


the printed record. We are of opinion 
that the orders are not correct.: The plaint- 


iff no doubt refused to lead evidence to. 
prove his possession within limitation but: 


this could not be made a ground for re- 
fusing him an opportunity to prove his 
possession by way of rebuttal of the defend- 
ant's case about adverse possession. If 
the plaintiff could prove that he had been 
in actual possession during the period, of 
the defendants adverse possession this 
would have completely rebutted the de- 
fendant’s case regarding adverse possession. 


However, in view of the conclusion to which. 


we have reached onthe question of adverse 
possession as set forth above, there is no 
need for usto remand the case for giving 
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Our finding; ` 


the Chief Court . 


the plaintiff the opportunity which was de~. 


nied to him by the lower Court. 

The result is that we allow the appeal and 
decree the plaintiff's suit in its entirety 
with costs in both the Gourts. 

N. Appeal allowe L 
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f CALCUTTA HIGH COURT 
Appeal from Original Decree No. 27 of 1931 
April 11, 1935 
D. N. MITTER AND Narstne Rau, Jd. 
KUMUD NATH DAS SAHA AND OTAERS 
PLAINTIFFS—APPELLANTS 
j versus 
KUNJABALA DASSYA AND ANoTHER— 
— DEFENDANTS— RESPONDENTS 
Bengal Tenancy Act (VIII of 1885), s. 7—Bengal 
Putni Taluks Regulation (VIII of 1819)—Preamble 
—Rent—Dar putni, meaning of—Abadharita jama— 
Rent in perpetuity. 
The werde abadharita jama mean fixed rent and 


the word dar putni means permanent tenure with 
fixity of rent. 


A. against the decree of the Subordinate 
Judge, Pabna and Bogra (at Bogra), dated 
Nobember 24, 1930. 

Mr. Sarat Chandra Rey Choudhury (with 
him Mr. Bireswar Bagchi) for Dr. Radha 
Binode Pal, Messis. Prem Ranjan Row 
Choudhury, J yotindra Nath Das and Ramesh 
Chandra Pal, for the Appellant. 

Mr. Narendra Chandra Basu (with him 
reves atindra Nath Sanyal), for the Respon- 

ents. í 


D. N. Mitter, J.—The question raised by 
this appeal turns on the construction of the 
kabuliyat dated February 6, 1868. It 
appears that the plaintiff purchased a putni 
tenure on April 26, 1928, from Moharaj 
Bahadur Singh and his sons. The defendants 
held a darpatni under the original putni- 
durs and that darpuini is evidenced by a 
kabuliyat in favour cf the original puinidar 
dated February 6, 1868. The rent payable 
by the darputnidars is mentioned as a sum 
ot Rs. 4,761. The present suit wes instituted 
by the purchasers of the putni for deteimi- 
nation ot fair and equitable rent in respect 
of the darpuini tenure under the provisicns 
of s. 7 of the Bengal Tenancy Act. The 
defence of the defendants to the suit is that 
the tenure which he holds under the putni- 
dar is a mckrari tenure end its rent is not 
liable to erhancenent. The question, 2s 
has alieedy been stated, iurns on tke con- 
struction of the darputni poittah or kabuli- 
yat. The Subordinate Judge has accepted 
the contention of the deience and hclds 
that on a true reading of the kabuliyat it 
appears that the tenure is a mokrari tenure 
end its rent is not liable to enhancement. 
It appears also that in the Reccrd of Rights 
which was finally published scme time in 
1925, darpuint tenure is described as a 
mokrari tenure. The question before us on 
appeal is whether the decision of the Sub- 
ordinate Judge is right. 

The material portions of the durputni 
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kabuliyat are to be found printed at pp. 9-11 
of the second part of the paper book. We 
just refer to some of the recitals in this 
document. The document begins thus: 

“This patta of darputni taluk is granted to the 
following effect: “The other material portion of the 
document is as follows: “Therefore bringing in 
possession all the lands cultivated, patit, garden, 
falkar, malkar, bankar, etc. situated within the fuur 
boundaries of the said lot with all rights and 
appurtenances, you down to your heirs, ete, in 
succession will continue to enj.y and possess the 
same in darputniright taking dakhilas on paying 
to me or to my authorised c flicer the stipulated rent of 
Rs, 4,761, (Rupees Four thcusand seven hundred and 
sixty one) year by year in instalments specified below 
without raising any plea whatsoever for reduction 
drought, 
covering by sand, cyclone and washing away by 
river and pool and, without by yourself, or through 
another, killing fish or apy other animal or realising 
any rent in respect of that.” 7 


The Bengali words for the words trans- 
lated as “stipulated rent” are abadharita 
jama ( * y H The word abad- 
harita ( * * ) has a significance of the 
fixity of rental. The words abadharita jama 
(a JM mean fixed rent; and 
having regard to the fact that the document 
starts with describing tke patie as a 
darpuini taluk and having regard to the 
further clause in the lease that the. 
lessee was to enjoy in succession aud 
enjoy the same in darputni rights we 
have no doubt that fixity of rental 
was intended by the terms of this lease. 
This was a document which was executed in 
1868. The words putni and darputni have 
acquired a certain technical meaning having 
regard to the fact that the Putni Regulation 
was enacted so far beck from that date as 
in the year 1819, und it is necessary to refer 
to the preemble to the Regulation which 
describes the character of the putni and 
darputni tenures which were existing prior 
tothe Regulation. After staing that by 
the tenures also of tLe engagements inter- 
changed (so far ¿s puini end darpuini are 
concerned) it is amongst oiLer stipulations 
provided that in cse cf en arrear occur- 
ring the tenure may be brought to sale by 
iLe zemindar end if the sale does not 
yield a sufficient emcvnt to make gocd the 
balance cf rent at the time due, the remain- 
ing pioperty cf the defaulter shell be fur- 
ther answerable for the demand, the pre- 
amble proceeds as follows: 

“These tenuics have usually been dencminated 
putni taluks, and it has been a common practice of the 
holdeiscf them to under-let on precisely similar terms 
to other tersuns, who on taking such leases, went by 
the name of darputni talukdars.” 

The incidents of the darputni 
from the recitals describedeabove. 

The zemindar is to bring about the sale 


appear 


, 
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in case of arrears of rents which are rents 
fixed in perpetuity and the tenure is enjoy- 
ed from generation to generatisn. The 
word darputni, therefore, appears to us to 
have acquired the meaning of permanent 
tenure with fixity of rent; and in addition we 
have in the document in question the words 

is ž * ,(abadharita jama) which 
have no other meaning than fixed rent. The 
interpretation put upon the document by 
the Court below is right. Mr. Roy Choud- 
hury appeating for the appellants has relied 
in support of his contention, that on a true 
reading of the document no mokrari tenure 
was intended to be created by the said 
document, on a decision of their Lordships 
of the Judicial Committee in ihe case of 
Kriskhnendra Nath Sarkar v. Kusum Kamini 
Dzvi*(1). An examination of that case, how- 
ever, will’ show that ihe terms of the docu- 
ment which their Lordships were construing 
in that case ere very different from the 
terms of the document now before us. The 
„proposition of law with reference to the con- 
struction of the document which created the 
relationship of landlord and tenant in 
that case, was thus formulated by their 
Lordships in that case. At p.51* of the 
report their Lordships say this: 

“It appears tobe common ground that prima facte 
that rent is liable to enhancement on the application 
of the landlord or to reduction on the application of 
the tenant, unless either of them has precluded him- 


self by contract from claiming such enhancement or 
reduction respectively.” 


Having regard to the terms of the docu- 
ment which their Lordships had before 
them they held that there is nothing in the 
document which precluded the landlord 
from claiming his right to enhancement. 
Jt is necessary, therefore, to reproduce the 
terms of the document on which the decision 
of their Lordships in that case was based. 
The material terms were: 

“All profits and losses shall be yours, and you shall, 
on no account, be competent to pray for a reduction 


of rent. You shall abide by the survey and settlement 
of rent to be made by me when necessary.” 


And their Lordships said that these cir- 
cumstances indicate that while the lessees 
were claiming a reduction, the landlords 
specifically interded a right to claim en- 
hancement. In the lease before us while 
there is a clause that the tenant shall on 
no account be allowed to pray for a reduc- 
tion of rent but there are no words in it as 
occurred in the document in the case before 
the Judicial Committee to the effect that the 


(D 54 I A 48; 100 Ind. Cas, 93; (1927) M W N 

441; A I R 1927 PC 20; 52 M L J 412; 54 C 166; 

31 O W N 514; 25 L W 631; 45C L J 305 (P O), 
*Page of 541 A.#[Fid] Te 
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tenants shall abide by tke survey and 
settlement of land to be made by the land- 
lords when necessary; and these were really 
the crucial words which determine the con- 
struction of the lease in the case before their 
Lordships. In the present case, having 
regard to the use of the word darputni in 
the document and having regard to the fur- 
ther fact that fixity of rent was conveyed by 
the term abadhartia jama ( * Me 
we have no doubt that it is obviously 
distinguishable from the case on which 
reliance has been placed by the appellant. 

The result is that the decision of the 
Court below is affirmed and the appeal is 
dismissed with costs. 

Rau, J.—I agree. oe 

D. Appeal dismissed, 


RANGOON HIGH COURT : 
Special Second Civil Appeal No. 177 of 
1935 
January 2, 1936 
Mackney, J. 
SURYA NATH SINGH—ApPELLANT 
veTSUS 
SHIO KARAN SINGH AND ANOTHER— 
Ben ON DENTS rae 
Specific Relief Act (I of 1877), s. 42 Proviso— 
“Relief”, means something more than right —Dee- 
laration suit that certain property is joint family 
property—Further relief, by way of partition, not 
claimed—Suit, if barred by proviso to s. 42. i = 
The word “Relief” in proviso to s. 42, Specific 
Relief Act, connotes something which is needed by 
the person seeking relief: it meang more than “right”. 
, 134, col. 2. ay. 
PS a out that the plaintiff and the defen- 
dante were brothers, and atall times material to the 
suit were members of a joint Hindu family, of 
whom the plaintiff was the eldest, that the property 
in question was acquired by the joint family, that 
defendant No.1 was seeking to disputs of the pro- 
perty privately or otherwise to defraud the plaintiff 
and defendant No. 2, and thut the plaintiff did not 
desiie to separate from his brothers but felt that 
it is desirable that a declaration of his rights in the 
suit property should be made: f 
Held, that the suit was not barred by proviso to 
s, 42, Specific Relief Act. Although no further relief 
of partition was claimed, the relief by way of parti- 
tion, in the circumstances of the case, was not a 
further relief but merely an entirely different right 
which it might not be necessary for the plaintiif 
under the circumstances of the case to exercise for 
the time being. Joy Narain Sen Ukil v. Srikantha 
Roy (2) and Naranbhai v. Ramchod-Premchand (5), 
relied on. Suryenarayanamurti v. Tammanna (1), 


not followed. Atma Ram v. Godhu Ram (1), distingu- 


ivhed. 

S. S. G. A. from the decree of the Dis- 
trict Court, Insein, dated May 4, 1935. 

Mr. P. N. Bhattacharya, for the Appel- 
lant, 
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-: Mr- K. N. Dangali, fogthe Respondents. - 
-, dSudgment.—The parties to this litiga- 
tion are brothers. Respondent No. 1 Shio 
Caren Singh, sued the appellant, Surya 
Nath Singh, and respendent No. 2, Baij 
Nath Singh, in the Sub-Divisional Court 
of Insein for a decision that a certain 
properiy consisting ofland and three build- 
ings -therefore, was the property of a 
joint family consisting of the plaintiff and 
the: defendants, and that the plaintiff has 
a ‘one-third share in the same. The 
second. part of the prayer has since been 
abandoned in the course of the litigation. 
The plaint sets out that the plaintiff and 
the defendan's are brothers, and at all 
times material to the suit were members 
of a joint Hindu family, of whom the 
plaintiff is the eldest, that the property 
in question was .acquired by the joint 
family, that defendant No. 1 was seeking 
to dispose of the property privately or 
otherwise to defraud the plaintif and 
defendant No. 2, and that the plaintiff does 
not desire to separate from his brothers 
but feels that it is desirable that a de- 
claration. of his rights in the suit property 
should be made. The learned Sub-Divi- 

- sional, Judge held that in the circum- 
stances of the case. a suit for a mere de- 

-claration was not open to plaintiff in con- 

-sequence of the proviso to s. 42, Specific 

‘Relief Act. - Section 42, Specific Relief Act, 
reads: ” 

“Any person entitled to any legal character, or 
to ‘any right as to any property, may institute 
‘a suit against any person denying, or interested 
to deny, his title to such character or right, and 
.the, Court may in its discretion make therein’ a 
declaration that he is so entitled, and the plaintiff 
need not in such suit szek for any further relief: 
_Provided that no Court shall make any such declara- 


tion where the plaintiff, being able to seek further 
relief than a mere declaration of title cmits to do so.” 


‘. The learned Sub-Divisional Judge held 
- ‘that the plaintiff ought to sue further for 
partition. He accordingly dismissed the 
suit. On appeal to th: District Court the 
learned District Judge was of the opinion 
that in view of the authcrities ciled by 
“biri, the suit for a declaration that the 
' property: is joint family properly was not 
“barred by the proviso to s. 42, Specific 
Relief Act. He therefore set aside tke 
‘judgment and decree of the trial Court 
“and directed that the suit be détermined 
-on . ilg merits and according to law. 
Against this decision, defendant No. 1, Sur- 
. ya, Nath Singh, has appealed on the ground 
that as the plaintiff is able tosue for fur- 


-lher relief by way of partition, a suit for. 


_a mere declaration cannot lie. There was 


SURYA NATH SINGH v. SATO KARAN sina (RANG.) ° 


t 


16410 


also an objection to the awarding of costs 
by the District Court to the plaintiff 
(respondent Ne. 1), on the ground that the 
pointarzued by him had noteven been rais- 
ed in the ground of appeal, nor had it been 
raised before the trial Court. It dces not 
appear to me that this objection is ten- 
able. The plaintiff, having been successful 
in the District Court, was entitled to his 
cos's if hs ultimately succeeds in the 
trial Court but perhaps it would be a 
fairer order to direst that the costs of 
the appeal in the District Court should 
abide the final result of the suit, and such 
an order will he made. 

The decision of this case turnson the in- 
terpretation to be given to the phrase, in the 
proviso to s. 42, Specific Relief Act, “being 
able to seek further relief than a ‘mere 
declaration of title.” What is the mean- 
ing of the word “relief”? It clearly con- 
notes something which is needed by the 
person seeking relief: it means more than 
“right”; so that in the present case it 
must be considered whether the plaintiff 
needs that the joint family estate should 
be divided. If this partition is neces- 
sary to the relief that he needs, and 
seeks in Court, then clearly he is not en- 
titled to have ‘a mere declaration such 
as he now prays for. In matters of this 
kind each case has to be considered in it- 
self and in its peculiar circumstances. 
References to other cases turning on the 
‘interpretation of this proviso cannot be 
of much help unless ths circumstances in 
those cases are identical with those in 
the present case. 

. The most apposite decision which has 
been cited before me is that of Suryana- 
rayanamurtt v. Tammanna (J). Jn this 
suit, which was for a declaration that a 
will was illegal and invalid, plaintiff and 
defendant No. 1 were brothers, being sons 
of one Venkataratnam Garu, decéased; 
defendant No. 3 was their sister: and de- 
fendant No. 2 wes the son of defendant - 
No. 1. Plaintiff charged defendants with 
-having fabricated a will by which the late 
Venkataratnem Garu purported to bequeath 
“to defendant No. 2 the property which had 
fallen to Venkataratnem in a division with 
his brothers. He contended thet the prop- 
erly was ancestral; that he was entitled 
to it by right of survivorship end that the 
testater had no power to bequeath it. 
Defendanis contended that the suit was 
parred by s. 42, Specific Relief Act, inas- 


-much es it was fora declaration without 


(1) 25 M 504. .. 


~ 1936 


a further claim for possession of the prop- 
erty. The Subordinate Judge held that 
the suit was maintainable as the property 
was in the possession of tenants who had 
executed leases in favour of plaintiff and 
defendant No. 1. The learned Judges 
held that even if the leases were sub- 
sisting leases granted after ithe father’s 
death it would make no difference in the 
decision of the matter. 

“Here it was open to the plaintiff to have sued 
for partition of his share in the joint family prop- 
erty if ib wag joint family property as a'leged 
by plaintiff. That was a further relief of 2 very 
substantial character, and even if the land were 
In possession of tenants entitled to continue in 
occupation it would be no bar to a partition of 
the property among the members of the family, 
the tenant's right of occupation, if any, not being 
affected by such partition”. , . 

They therefore dismissed the plaintiff's 
suit. No authorities were cited, nor does 
it appear that the learned Judges consider- 
ed the point as to whether the partition of 
the joint family property was a further 
relief necessarily connected with the relief 
which the plaintiff desired. This decision 
was criticized in Joy Narain Sen Ukil v. 
Srikantha Roy (D. At p. 211* their Lord- 
ships remarked: 

‘ . . it appears to us to be fairly clear that 
assuming that the plaintiff was in possession in 
Suryanarayanamurti v. Tammanna (1), that decision 
does not give due weight to the fundamental fact 
that the expression used by the legislature is, not 
‘other, relief,’ but ‘further relief.’ The further re- 
lief must consequently be relief in relation to the 
legal character or right as to property which the 
plaintiff is entitled to and whose title to such 
character or right the defendant denies or is in- 
terested in denying: it must also be relief appro- 
priate to and necessarily consequent on the right 
or title asserted. This view is supported by the 
decision in Aisa Siddik v. Bidhu Sikhar (3), which 
was recently followed in Sivaramalinga v. Sabha- 
rathna (4). Thess cases emphasise the standpoint 
that a suit for a declaratory decree ought nct to 
be dismissed on the ground that it is barred by the 
proviso to s. 42, Specific Relief Act, unless it is 
quite clear that the plaintiff ougbt to seek further 
relief which he has failed to claim, although such 


relief flows directly and necessarily from the decla-° 


ration sought for. Thus, when a person is out of 
possession of the land in respect of which he seeks 
to have his title declared, possession of the land 
in dispute is further consequential relief appropriate 
‘to the declaration prayed for and should, asa 
general rule, be sought.” 

It is true that in the case of Joy Naraian 
Sen Ukil v. Srikantha Roy (2) the plaintiff 
was in joint possession of of joint property 

(2) 26 C W N 206; 65 Ind. Cag. 8; A I R 1922 Cal. 8: 
330 L J 599, Wahh; 

(3) 17C LJ 30; 18 Ind. Cas, 633, 

(4) 36 M L J 624; 51 Ind. Gas, 822; A I 
Maa 233; 9 L W 357; (1919) M W N 216; 25 

*Page of 26 O WeN.—[Ba.] 
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to the extent of ethe share claimed by 
him but was driven to ask for a declara- 
tory relief, for the extent of his share was 
disputed by the co-owner; nevertheless 
the principle laid down appears to me to 
be a correc; principle, and applicable in 
the present case. Of course, if the defend- 
ants are able to show thatthe plaintiff is 
not in p»ssession of the property as he 
elaims, then the Court will not make the 
declaration prayed for, because it is obvious 
that such a declaration would not satisfy 
all the reliefs which plaintiff really needs. 
Here, however, we must take the plaint- 
ifs case as he states it. He says that 
he is in possession, but that defendant 
No. 1 is making matters difficult by hold- 
ing it out that the land is not joint family 
property. It appears to me that in these 
circumstances it may well be that all the 
relief that the plaintiff needs is the relief 
for which he claims, and that having got 
that relief his needs will be satisfied, and 
he does not need any further relief. It may 
well be that he is not prepared to ask for 
partition of the property. He is content 
that the three brothers should continue to 
enjoy the property jointly without disturb- 
ance. It appears to me that in the circum- 
stances of the case the relief of partition 
would not be a further relief, but is merely 
an entirely different right which itis not 
necessary in the present circumstances 
for the plaintiff to exercise. 


If we apply the criteria which I have 
attempted to set out above, it will be pos- 
sible to differentiate the present case from 
the various decisions which have been cited 
before me, and I therefore do not propose 
to discuss them further. As I have already 
remarked, the only case which the ap- 
pellant can adduge, which is really parallel 
to the present case, is the decision in Surya- 
narayanamurti v. Tammanna (1) and that 
decision I do not feel myself justified in 
following. I feel that the decision as re- 


“ported may not set out all the special 


circumstances in the case, and it might 
well be that the plaintiff in that suit may 
have felt that he needed that relief of 
partition but did not ask for ib as he 
thought that in the circumstances he was 
precluded from doing so, the land being 
in the possession of tenants entitled to 
continue in occupation. It appears that 
at the stage ihat the suit had reached, the 
plaintiff may have been anxious to amend 
his plaint; but their Lordships remarked: 

“We do not think that the euit is one in which 
he should allow the plaint to he amended at this 
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stage and the suit converted into ‘a partition 
sult as the objection was taken from the very be- 
ginning and plaintiff notwithstanding persisted in 
continuing the suitas framed.” ; 

As I say, it may well be that the plaint- 
iff so persisted because he thought that 
it was not open to him to ask for this 
further relief. It was pointed out in 
Naranbhai v. Ranchod Premchand (5), at 
page 145*, 

“Apart from authority, there is no reason, 
founded on sound principle, why a Hindu co- 
parcener, who is excluded from the enjoyment of 


his joint rights, shculd be ecmrelled at the in- 


stance of the other co-parceners or strangers claiming 
under them and against his will to break up the 
joint family and forced to a suit for partition. To 
force him to such a suit is practically to hold that 
co-parceners or strangers who exclude him have 
a right to exclusive posses:ion till the property is 
divided, whereas as pointel out. by West, J., in the 
case of Hariharappa v. Shidlingappa (6), according 
to Hindu Law, amongst the members of a united 
family, none of them ‘ie entitled as against the 
other members to an exclusive occupation of any por- 
tion of the common property,’ and ‘each -is entitled 
to joint possession.’ ° 


These observations perhaps go further ` 


than is necessary in our present case, 
where it is not alleged that plaintiff is 
excluded from the enjoyment of his joint 
rights, but they would apply with all the 
‘more force thereto. Before concluding 
` this judgment I ought perhaps to refer to 
the case of Atma Ram v. Godhu Ram (7); 
` for in that case the decision in Suryana- 
- rayanamurtt v. Tammaniia (1) has been 
relied on. But in the case in which this 
decision was made it appears that the 
-plaintifis were not in possession and the 
defendants were keeping them out of pos- 


‘session, and it was on that point thatthe’ 


decision turned, so that the principle laid 


down in the case of Suryanarayanamurti Vv. 
Tammanna (1) was merely quoted without - 


. discussion, and merely with the remark 
that it appeared to be directly in point. 


In my opinicn the decision of the learned- 


District Judge was correct. This appeal 
must be dismissed, but the costs in the 
appeal will abide the final decision of tke 
ease, Advocate’s fee five gold mohurs, and 
the order of the District Court in regard 
to the costs of the appeal there shall be 
modified so that costs in that Court shall 
also follow the final result of the suit. 


D.. Appeal dismissed. 


(5) 26 B 141; 3 Bom. L R 598. 

(6) (1873) P J 79. 

(7) 14 Lah. 306; 141 Ind. Cas. 409; A I R 1933 Lah. 
712; 34 P L R 5; Ind. Rul. (1933) Lah. 124. 
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LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 294 
of 1935 
January 17, 1936 
ADDISON AND ABDUL RASHID, JJ. 
PEOPLES BANK or NORTHERN INDIA, 
Lro., LAHORE—PEr!TIONER 
VETSUS 
FATEH CHAND & Co. AND ANOTHER 
-— RESPONDENTS | 

Companies Act (VII of 1919), s.171—Suit by com- 
pany in liquidation without leave—Leave obtained 
before expiry of limitation for sutt—Sutt, if can be 
dismissed—S. 171, scope of—‘Or commenced’, meaning 
and significance of. h 

If a suit has been instituted ‘without leave of 
Court under s. 171, Companies Act, but such leave 
has been obtained within the period. of limitation, it 
would obviously be useless to dismiss the suit and 
to compel the plaintiff to bring another suit after 
obtaining the leave. The words “ or commenced 
in s. 171 are not otiose, They were put in to show 
that no suit could be instituted or other legal pro- 
ceedings commenced without the leave _ in question 
after the company had gone into liquidation. The 


words immediately preceding them, namely “ shall 


be proceeded with "were put in merely in order . 
to meet the case of those suits or legal proceedings 
which were pending at the time the liquidation 
started. The werd “commenced ° has been used 
because a proceeding is usually said to be commenc- 
ed just aga suit is usually said to be instituted, but 
the meaning of the two words is the same; the sec- 
tion means that after liquidation hag started, a suit 
cannot be instituted and other legal proceedings 
cannot be commenced until the leave of the Court 
is given. The section doss not mean that a peti-- 
tion can be put in after liquidation has started and 
that ‘the Court must leave it untouched until such 
time ashe cares to apply for leave, however, long 


‘that period may be. 


C. M. P. from an order of Mr. Justice 
‘Addison and Mr. Justice Din Muhammad, 
dated January 2, 1935. ` 

Mr. D. C. Ralli, for the Petitioner. 

Messrs. Mehr Chand Sud and Norman 
Edmund, for the Respondents. 

Addison, J—There wes befcre the -Dis- 
trict Judge of Lahore, acting ¿s Liquida- 
tion Judge, a three-cornered contest bet- 
ween the Punjab Puip end Peper Mills, 
Limited (in liquidaticn), Messrs. Fateh 
Chand & Co., Limited (in liquidaticn) and 
the Peoples Bank of Northern India, 
Limited. He gave his decision cn August 
20, 1934, and an appeal to this Ccurt was 
dismissed in limine by a Divisicn Bench 
on January 2, 1935. On April 2, 1935, 
the Peopics Bank of Northern India put 
in a petition for leave to appeal to His 
Majesty in Council against the order of 
this Ccurt, citing Messrs. Fateh Chand & 
Co., in: liquidation end the Punjab Pulp 
and Peper Mills in liquidation zs respond- 
enis. This wasthe last day of limitation 
for such an application. It may be men- 


“1936 . 


tioned thaton May 22, 1935, an order 
was passed by this Court for the compul- 
sory liquidation of the Peoples Bank of 
Northern India, Limited, itself. The peti- 
tion came before a Division Bench on 
May 17, 1935, when objection was taken 
that the application was incompetent with- 
out leave from the High Court in the 
case of the Punjab Pulp and Paper Mills, 
Limited, in liquidation and from the Dist- 
rict Courtin the case of Messrs. Fateh 
Chand & Co., Limited, in liquida- 
tion, as these two Courts were respective- 
ly in charge of the liquidation of these two 
concerns. The petitioner’s Counsel asked 
for time to prepare himself to meet the 
point taken and we granted an adjourn- 
ment conditional on his paying costs to 
thee two liquidators. 'Theł case came 
on for hearing again to-day and we have 
ascertained that this Court has given 
leave with respect to the Punjab Pulp and 
Paper Mills, Limited, in liquidation, on 
July 10, 1935, and the District Judge gave 
leave with respect to Messrs. Fateh Chand 
& Co., Limited, in liquidation, some time 
in October 1935. A preliminary objection 
was, however, taken thatthe petition should 
be dismissed s time-barred as it was in- 
competent until such leave had not been 
obtained and as the leave had been 
obtained till long after the period of 
limitation had expired, the petition was 
barred by time. This depends on the 
meaning of s.171,;Companies Act, which 
runs as follows: 

“When a winding up order has been made no suit 
or other legal proceeding shall be proceeded with 
or commenced against the Company except by 


leave of the Court, and subject to such terms as the 
Court may impose.” 


Mr. Ralli on behalf of the petitioner con- 
tended that he could legally institute or 
commence the proceedings without the 
leave of the Court but that after he had 
dene so, his petition could not be pro- 
ceeded with untilhe had obtained such 
permission. He also relied upon Peoples 
Industrial Bank, Ltd. v. Ram Chander (1), 
2nd Bhimaji Bhibhutmal v. Chunilal 
Javerchand (2) page 692*. Neither of these 
rulings, however, is in point as no 
question of limitation was involved in 
them. If a suit has been instituted 
without such “leave but such leave 
has been obtained within the period of 


(1) 52 A 430; 124 Ind Cas. 28; A I R 1930 All. 
593; (1930) A L J 373; Ind. Rul. (1930) All. 460. 

(2) 34 Bom. L R 683; 138 Ind. Cas. 824; A I R 1932 
Bom. 344; Ind. Rul. (1932) Bom. 454. 

*Page of 34 Bom L. R.—[Ed ] 
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limitation, it would obviously be useless 
to dismiss the stit and to compel the 
plaintiff to bring another suit after obtain-" 
ing ths leave. DPFurther, Mr. Ralli’s argu- 
ment comes to this: that the words “or 
commenced” in s. 171 have no mean- 
ing. If his argument is correct, it would 
have been sufficient for the section to 
run as follows: When a winding-vup order 
has been made, no suit or o'her legal pro- 
ceeding shall be proceeded with against 
the company except by leave of the Court, 
and subject to such terms as the Court may 
impose. 

It ig impossible for us to hold that these 


words “or commenced” are otiose. They 
were put intoshow that no suit could 
be instituted or other legal proceed- 


ings commenced without the leave in 
question after the Company had gone 
into liquidation. The words inimediately 
preceding them, namely “shall be pro- 
ceeded with” were put.in merely in order 
to meet the case of those suits or legal 
proceedings which were pending at the 
time the liquidation started. As regards 
them the section enacis that they cannot 
be proceeded with until leave of the Court 
is granted and they remain pending for 
some time tillsuch leave is granted or 
refused. With respect to new suits or 
other new legal proceedings, it wes enac- 
ted that they shall not be commenced 
until the leave of the Court is granted, 
if liquidation has started before they are 
brought into Court. The word “commenc- 
ed” has been used because a proceeding 
is usually said to be summoned just as 
a suit is usually said to be instituted, 
but the meaningof the two words is the 
same. We consider that the section means 
that after liquidation has started, a suit 
cannot be instituted and other legal pro- 
ceedings cannot be commenced until the 
leave of the Court is given. This means 
that the petition was not properly before 
the Court until the second Court gave 
permission -in October 1935, so that the 
petition is long barred by time. We are 
unable to come to any other conclusion 
as. if wedidso, the words “or commenc- 
ed” in the section would be useless. Mr. 
Rallis argument amounts to this: that 
he can put in a petition after liquidation 
has started and that the Court must leave 
it untouched until such time as he cares 
to apply for leave, however long that 
period may be. We are satisfied that this 
is not ihe meaning of the section and we 
dismiss ihe petition, but make no order 
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as toccsts,as we have already granted 
. costs of the adjournment to both Counsels 
for the different concerns. 

It was not contended before us that this 
was à fit casein which we should, if we 
could, extend the time. 

N Petition dismissed. 


—— 


CALCUTTA HIGH COURT 

Civil Suit No. 1369 of 1933 
December 5, 1934 

CUNLIFFE, J. - a. 
ANGLO-INDIAN DRUG & CHEMICAL Co. 
versus 
SUGANDHA PERFORMING (PER- 

f FUMERY ?) Co. 

Attorney—Lien on documents of client for costs— 
Position in India, if same as that of sovicitors in 
England—Attorney repudiating contract—liffect on 
his lien—Calcutta High Court Rules (Original Side), 
Chap. II, r. 66. 

In the matter of protection of attorneys as regards 
their lien over documents in India, it is the same 
as those of solicitors in England. The position is 
as-follows, that when an attorney or solicitor is on 
centract for service to a litigant, the status of the 
attorney or solicitor with regard to his lien on 
documents, depends upon how the contract, between 
him and his client is terminated. If it is termi- 
nated unjustifiably by the client, then the attorney 
has the absolute right to maintain his lien and say 
“I stand by my 1ights in law; I will not give up 


your papers until my legitimate costs already in- ` 


curred are paid’. If on the other hand, the attor- 
ney or solicitor puts an end to the contract himself, 
he is not so entitled. He retains his lien, but the 
lien ig postponed. It comes into effective operation 
only after the case is ended and after the other 
‘attorney has completed his work. Thereis no len 
in favour of an attorney who is discharged by his 
client for misconduct. 

No order for change of attorney is made unless 
provisicn is made for the payment of the costs of 
the attorney, subject of course to this, that no such 
provision will be made, where the attorney has by 
his own conduct or misconduct, discharged himself. 
But where theze is no question of misconduct on 

“the part of the attorney; bat by his conduct he 
puts an end to the contract between himself and hie 
clients, though for gcod reasons, but the repudia- 
tion comes from him he only retains the medified 
lien, the posivion being that his pricrity of lien is 


sacrificed to the second attorney, and to that extent . 


impaired. Pankaj Kumar Ghose v Sudhir Kumar 
Sikdar (1), relied on. | 

- The attorney need never allow his services to be 
retained without obtaining a lamp sum down or 
security for his ccsts. But he is not entitled to 


embarase and impede the litizants by ietaining the - 


papers entrusted to. Lim when he himself has declined 
to act further. i 


Judgment.—This is an application under 
r. 66 of the 2nd Chapter of the Original 
Side Rules for sanction of a change of 
attorney. The petitioners are the defen- 
` danis in an action which is due for hearing 


shortly. They ask that their original attor- 
ney shall be directed to hand over all the 
papers entrusted to him by them, whilst 
reserving through the second attorney, the 
lien on those documents for any outstanding 
costs, which have already been incurred in 
the first attorney’s favour. 

It is said in the notes to the Original Side 
Rules that the attitude of the Courts in 
India towards the protection of attorneys in 
circumstances such as these is more favour- 
ableto them than the attitude adopted by 
Judges towards solicitors in England. lam 
unable to appreciate this contention. It 
seems to me that the Courts in both countries 
have acted and must act on exactly the same 
principles. I think the decisions show this. 

As I understand it, the position is as 
follows, that when an attorney or solicitor is 
on contract for service to a litigant, the 
status of the attorney or solicitor with regard 
to his lien on documents, depends upon how 


- the contract between him and his client is 


terminated. Ifitis terminated unjustifiably 
by the client, then the attorney has the 
absolute right to maintain his lien and say 
“I stand by my rights in law; I will not 
give up your papers until my legitimate 
costs already incurred are paid.” If on the 
other hand, the attorney or solicitor puls an 
end to the contract himself, he is not so 
entitled. True,:he retains his lien, but 
according io the decisions, the lien is post- 
poned. It comes into -effective operation 
only after the case is ended and after the 
other attorney hes completed his work. 
There is, I apprehend, no lien in favour of 
an attorney who is discharged by his client 
for misconduct; but that is not the case 
here. 

In this case the sole point seems to me to 
be what were the circumstances in which 
this contract of service came to an end? 
Did the defendant petitioning company 
notify the attorney Mr. Bose that he was dis- 
charged from appearing on their behalf, or 
did Mr. Bose himself take the initiative and 
say that he was not going to proceed further 
unless his costs were paid? I do not pro- 
pose to enter into a minute examination 
of the facts here which are set out in 
the affidavits and correspondence. 1 have 
come to the definite conclusion thet it was 
Mr. Bose who put an end to the contract 
because he was not placed in funds by his 
clients for the purpose of taking the neces- 
sery legal steps and making the necessary 
legal payments. Although I sympathise 
with the attorney he need never have allow- 
ed his services to be setained without 
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obtaining alump sum down or security for 
his costs! But he is not entitled to embarass 
and impede the litigants by retaining the 
Papers entrusted to him when he himself has 
declined to act further. 

` The only decision to which I shall refer is 
the case of Pankaj Kumar Ghose v. Sudhir 
Kumar Sikdar (1), on which Counsel for the 
respondent relied. That was a decision of 
an Appellate Court in which the judgment 
was delivered by the late Acting Chief 
Justice Sir Charu Chunder Ghose. This 
Case so far -being in the respondent's 
favour, is, in my opinion, against him. The 
learned Acting Chief Justice relying on the 
experience and views of another J udge of 
this Court, Mr. Justice Sale, summed up 
ihe governing principle in this regard as 
follows:— 


“The practice has always been so far as T have 
understood it, that no order for change of attorney 
is made unless provision is made for the payment 
of the costs of the attorney, subject of course to 
this, that no such provision will be made, where 
the attorney has by his own conduct or misconduct, 
‘discharged himself.” - j 


Again, I say that here there is no question 
of misconduct on the part of the attorney; 
but I think by bis conduct he put an end 
to the contract.between himself and-petition- 
ing Company. He did so for a very good 
Teason; but the repudiation came from him, 
and in these circumstances he only retains 
the modified lien, the position being that 
his priority of lien is sacrificed, and to that 
extent, impaired. I shall, therefore, allow 
this application in the terms put forward 
in the prayer. 

D Application allowed. 


(1) 370W N 998; 147 Ind, Cas. 1084; A I R 1931 
Oal. 58; 60 © 1273; 6 RC 324, : 


RANGOON HIGH COURT 
Criminal Appeal No. 352 of 1936 
April 8, 1936 

| Mya Bu AND BAGULEY, JJ. 

NGA PO SI AND ANOTAER—APPELLANTS 

. Tersus 
EMPEROR—Oppostre Party 

Evidence Act (I of 1872), s. 32— Dying deposttion— 
Accused when can be convicted on tt—Uriminal trial 
—Evidence. 

There are many cases in which it is quite. safe, to 
convict on a dying deposition, but these are cases in 
which there is absolutely no doubt that the deceased 
had a good opportunity of knowing: who the assail- 
ant was and could not have been mistaken, and at 
the same time there is no possible reason why he 
should be falsely accusing tke alleged assailant. 


„ Or. A. from an order of the ‘Sessions 
Judge, Pyinmana, dated March 18, 1936. 


“NGA PO SI V. murmor (RANG) 
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“Mr. Guha, for the Appellants. 
Mr. Lambert, for the Crown. 
Baguley, J—The two appellants Fo Si 


-and Po Nyi appeal against the convictions 


under s. 802/34, Indian Penal Code, end sen- 
tences of death passed upon them for the 
murder of one Po Nyun. As regards the 
surrounding circumstances of the case, 
there is little or no dispute. On the night 
in question Po Nyun was sleeping on ‘a 
bamboo platform about three feet high 
under a tree. As the weather was cold he 
had a fire burning underneath the plat- 
form, but naturally this fite could not have 
been very big or his position would have 
been impossible. Near the platform there 
was also another. fire burning. The size 
of this fire is variously estimated by diffe- 
rent witnesses, but the general opinion 
seems to be that when Po Nyun was found 
cut the flames were about four inches 
high. . < 

It was the New Moon day ; so there could 
have heen no moonlight. The first that 
wes heard of anything having happened 
was by Aung Mya who was about a eall's 
distance away from Po Nyun's platfcrm. 
He says that at about midnight he heard 
Po Nyun calling out to him to come. He 
did not dare to go alone, so he called a 
neighbour Po Yin; and the two of them 
went together to Po Nyun’s platform. They 
found hima little distance away from the 
platform. Aung Mya ute that Po Nyun 
made no statement cn their arrival. Ag 
soon aS he and Pc Yin got there they 
asked him what had happened, but all he 
said was “Come, come, I am dying,” and 
he asked them to bandage him. They pro- 
ceeded to doso, and then another neigh- 
bourPan Nyocame on the scene, and Po 


-Nyun not being satisfied with what Po 


Yin and Aung Mya had done asked Pan 


"Nyo to bandage him again ; so he bandaged 


him again. He was then lifted up on to the 
platform at his own request: It was after 
he was put upon the platform that he said 
Po Si and PoNyi cut him. His brother Tun 
Lin, his nephew Aung Sein and his wife 
Ma Zhet were alone present then. From 
this point Po Nyun on every available 
occasion, to the headman, the guard-writer 
end the Magistrate who recorded his dying 
depesiticn, continued to assert that Po Si 
end Po Nyicut him, In his dying depo- 
silion as recorded he says that these two 
men cemeio him and made a remark 
which is ihe Burmese equivalent of “that 
will teach you to steal our cattle," and 
cut him. Jt would appear that one or other 
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of them had lost a bullgck and from this 
statement of Po Nyun he must have heen 
suspected. of having been the thief. It is 
clear that from a little while after the 
deceased was put upon the platform up to 
the tims thathe died he asserted and re- 
asserted that Po Si and Po Nyi were ths 
men who cut him. 

There is absolutely no other evidence of 
ahy kind whatsoever against the appellants 
except the series of denunciations by Po 
Nyun. The question that arises is as to 
whether this series of assertions is suficient 
‘to warrant @ conviction. There are many 
cases in which itis quite safe, I think, to 
convict on a dying deposition, but 
these are cases in which there is 
absolutely no doubt that ths deceased 
had a good opportunity of knowing who 
the assailant was and could not have been 
mistaken, and at the same time there is 
no possible reason why he should be falsely 
accusing the alleged assailant. In the pre- 
sent case it is quite possible that Po Nyun 
believed that these {wo men were the men 
who cut him, butit must be remembered 
that he was suddenly waked up from his 
sleep by the attack. It wasa dark night 
and although the general purport of the evi- 
dence of those who came on the scene is that 


recognition of aman who was known was: 


possible, even that could only take place 
if the person recognized was not more 
than two or three yards away. 

The deceased was lying asleep with a 
blanket,-and it must be presumed that 
he was wearing the blanket in the usual 
way, namely, completely wrapped up in 
-:& with the blanket cver his head. He was 
in this position when he was attacked. He 
says the initial attack was on his back 
and on hishead; and one of the head 
wounds that he received was a two-inch 
flap wound over the top of the left ere 
which must have put that eye completely 
out of action “or seeing purposes at the 
time that he received it. He apparently 
sprang from the platform and ran away 
pursued and cut by his two assailants ; but 
unless he recognized the assailants imme- 
diately he had no other opportunity of 
recognizing them though, of course, recog- 
nition would have been easier if he had heard 
any of them speak at the time when they 
attacked him. It may, therefore, be taken 
“that recognition though possible was difficult 
under the circumstances. In addition to 
this, however, it is clear that the denuncia- 
tion of the appellants by the deceased 
-was not immediate. 


MATAB MAL V. DARYA RAM (LAH.) 
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It was in fact afler a very definite delay. 
An ordinary Burman ofthis class usually 
shouts the names of the assailanis at the 
time he calls for help, and certainly as 
soon as he is sure of protection, he would . 
mention the name of the assailant unless 
the assailant .is still standing over him. 
In this case the initial cry for help was 
simply ‘‘Come, come” coupled with the 
name of the man wko was called to, and 
when the rescuers came on the scene and 
asked kim what had happened he told them 
to get busy with bandaging and not to 
ask questions. It was only efter a period 
during which he was bandaged twice over 
and placed on the platform that he first 
mentioned the names of the assailants. 
Under these circumstances I do not think 
it is safe to base a conviction on thé en- 
tirely unsupported denunciation of the ap- 
pellants by the deceased. For these rea- 
sons I would set aside the convictions and 
sentences and acquit the appellants. They 
will be set at liberty so far as this case is 
concerned. 

Mya Bu, J—I agree. . 

D. Convictions set aside, 





LAHORE HIGH COURT 
Miscellaneous Second Appeal No. 1798 
of 1935 
February 25, 1936 
Barns, J. 

MATAB MAL-JINDA SHAH-—DRORER- 
HOLDER—A PpELLANT 

versus : 


DARYA RAM GURANDITTA SURAM 
RAM KARAM CHAND—JUDGMENT DEBTOR 
— RESPONDENT 

Civil Prozedure Code (Act V of 1908), O. XXI, rr. 
38, 57, s.47—Decree directing property to be con- 
sidered under mortgage and judgment-debtor prevented 
from alienating it—Atlachment before sale, if neces- 
sary~—Order setting aside sale for want of attachment 
—Second appeal, if lies, 

Where a decree directs that certain property 
snculd be desmed to be under mortgage and that 
the judement-debtor would not be entitled to 
alienate it, it isunnaza33ary that the property should 
be attached before being brought to sale in execu- 
tion of the decres, Ratan Lal v. Bala Parshad (1), 
followed. 

An order setting aside the sale on the ground that 
the executing Court had no jurisdiction to sell the 
property without aitaching it in the first instance 
falls onder s. 47, Civil Procedure Code, anda 


peas appeal is competent against such con- 
uct. 

Misz. S.A. from an order of the Dis- 
trict Judge, Montgomery, dated May 
2, 1935. : 


. Mr. A. R. Khosla, for the Appellant. 
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Mr. Muhammad Amin 
Respondent. 

Judgment.—This is an appeal arising 
out of execution proceedings relating to 
a decree. Certain land belonging to the 
judgment-debtor having been attached and 
sold, objections were raised to the sale 
on the ground of certain material irre- 
gularities and loss resulting therefrom. It 
was also urged that ihe sale was void as 
there. had been no attachment prior to the 
sale. The Jearned District Judge found 
that the judgment-debtor had failed to 
prove that any substantial loss had result- 
ed from the alleged material irregularities 
but he was of Opinion that{he sale was 
void inasmuch as there had been no pre- 
vious altachment. It appears that asa 
matter of fact the land had been previ- 
ously attached, but the learned Subordi- 
‘nate Judge had thereafter dismissed the 
execution application. While dismissing 
the application he noted that the attach- 
ment had been effected with considerable 
difficulty and willstand in spite of the dis- 
missal of the application. Tke learned Dis- 
trict Judge held that the learned Subordinate 
Judge had no jurisdiction to order the 
attachment to continue in spite of the 
dismissal of the application for execution 
in view of the provisions of 0. XXI, r. 57, 
Civil Procedure Code. He, therefore, held 
that there being no valid attachment, the 
sale must be set aside. : 

On behalf ofthe decree-holder who has 
preferred this appeal, his learned Counsel 
contended thatthere was no need for any 
attachment in the present case as the dec- 
ree itself directed that the property will 
be -considered to be under mortgage and 
the judgment-debtcr would not be entitled 
to alienate it. In support of the conten- 
tion the learned Counsel relied on Ratan 
Lal v. Bala Prasad (1). The learned 
Counsel for the respondents was unable to 
cite any authority to the contrary, but 
merely urged that the sale was viliated 
by the fact that it did nottake place cn 
the date mentioned in the proclamation 
but two days later. This point, however, 
does not appear io have been pressed in 
the Courts below and in the circumstances 
cannot be gone into in this appeal. The 
next contention cf the learned Counsel 
for the respondent was that a second sp- 
peal isnot competent. But the learned 
Counsel for the decree-holder has argued 
the appeal only on the ground that the 


(1) 58 P R 1918, A IR 1918 Lah. 368; 44 Ind, Cas, 
985; 23 P W R 1918; 113 P L R 1918, 


Khan, for the 
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learned District Jidge was not right ‘in 
holding thatthe executing Court had no 
jurisdiction to sell the property without 
attaching it in the first instance. This 
ground would fall under s. 47, Civil 
Procedure Code, and thus a second appeal 
would be ccmpetent. For the reasons given 
abeve, it seems io me that the order of 
the learned District Judge cannot be 
supported on the ground on which it prc- 
ceeds. I accept the appeal with costs and 
restore the order of the learned Subordinate 
Judge ccnfirming ike sale. 

D. Appeal allowed. 


RANGOON HIGH COURT 
Civil Revision Petition No. 42 of 1936 
April 27, 1936 
DUNKLEY, J. 
JAHOO GANI—Appricant 
Tersus 
U PO THET—Responprnr 
Burma Rural Self-Government Act (IV of 1921), 
ss. 2, 28 (1) (c)—“ Public market "—Whether includes 
land not vested in District Counctl—Shops in build- 


ings built on private property, whether come within 
s. 28 (1) (6). 

Under £. 2, cl. (h), sub-cl. Gi), Burma Rural Self- 
Government Act, a “publice market" mèars “any mar- 
ket belonging toa District Council, cr constructed, 
repaired, or maintained oft ofa District Fund. If 
cannot, therefore, include any land not vested in the 
District Council, or any building net belonging to 
the District Council or not constiucted, repaired or 
maintained out of the District Fund. 

Only tempcraty stalls established cn 
street itself come within purview of s. 28 (1) (ec), 
Burma Rural Self-Government Act, and shops esta- 
blished in buildings built on private property, but 
abutting on toa road or street, donot come within 
the clause, 

C. R. P. against the decree of the Town- 
ship Court, Yenangyaung, dated Octo- 
ber 24, 1935. 

Mr. U Chan Htoon, for the Applicant. 

Mr. U Paw Tun, for the Respondent. 


Judgment.—The plaintiff-respondent U 
Po Thet was the lessee under the District 
Council of Magwe of the right to collect 
fees leviable ın connection with the Than- 
gangon Bazaar. According to the terms 
cf his lease he purchased “the righi for 
the collection of fees from daily and stall 
sellers of Thangangon Bazaarand also of 
the roadside stalls within helf a mile of 
the said Bazaar.” The plaintiff-respendent 
sued the defendant-applicant in the Town- 
ship Court cf Yenangyaung for the recc- 





a road or 


“very ofa sum of Rs. 68-12-0, which he al- 


leged to be due by the defendant-appli- 
cant as the rent of a miscellaneous goods 
stall which he maintained permanently 
within the limits of the Thangangon Bazaar, 
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The defendant-applicant admitted that he 
had such a stall in his own house, but de- 
nied his liability to pay any fee therefor 
to the District Council. It is common 
ground that the Thangangon Bazaaris a 
public market which has been establish- 
ed by the District Council of Magwe under 
the provisions of sub-s. (1) of s. 52, Burma 
Rural Self-Government Act. The limits of 
this public market have never been de- 
fined by rule, bye-law or order, and the 
burden was on the plaintiff-respondent to 
show that the defendant-applicant occupied 
a stall or building or sold goods in the 
market. The only evidence which he call- 
ed to establish this was the evidence of 
the Chairman of the Circle Boardand the 
darwan of the bazaar. They admitted that 
the applicant’s shop was inside his own 
house, but stated that this house was with- 
in the limits of the market, but they 
obviously only have the vaguest idea as 
to what are the limits of the market. It 
appears from the evidence that the back 
of the applicant's house is towards the stalls 
constructed by the District Council and 
that the front of the house abuts on to a 
public road. The Chairman of the Circle 
Board says that the limit of the market 
on this side is the ptblic road, but he 
gives noreason for this statement. 

Under s. 2, cl. (h), sub-cl. (ii), Rural 
Self-Government Acta “public market” 
means any market belonging toa District 
Council, or constructed, repaired, or main- 
tained out of a District Fund. It cannot, 
| erefore, include any land not vested in 
the District Council, or any. building not 
belonging to the District Council or not 
constructed, repaired or maintained out of 
the District fund. The evidence shows that 
the house occupied by-the applicant, with- 
in which he keeps his shop, is built on 
land belonging to the Burmah Oil Com- 
pany, and was constructed before the es- 
tablishment of this public market by one 
Ram Prasad, from whom the applicant 
purchased it. Consequently this house can- 
not bein a publie market. Under s. 28, 
sub-s. (1), cls. (a) and (c), Rural Self- 
Government Act, the District Council has 
authority to levy fees (1) for tke right to 
expose goods for sale in any public market 
or for the use of any building or structure 
therein, and (2) for the right to expose goods 
for sale on roads or streets within half a 
mile of a public market. Therefore, no 
fee can be levied from the applicant under 
cl. (a) of s. 28(1), for his shop is notin 
a public market. Learned Counsel for 


TILOK SINGH v. MOHAMMAD RASHID (LAH) 
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the respondent now admits the correct- 
ness of this conclusion, -but urges that 
the applicant's shop is included within that 
loose term “roadside stall,” and that as it 
is within half a mile of this public market 
a fee can be levied from the 
under cl. (e) of s. 28 (1). But this clause 
gives the right to levy fees for exposing 
goods for sale on roads cr streets. Only 
temporary stalls established on a road or 
street itself come within its purview, and 
shops established in buildings built on 
private property, but abutting on to a 
road or street, do not come within the 
clause. Thisis made quite clear by bye- 
law 7 of Part 4 of the bye-laws framed by 
the District Council under s. 52 (1), Rural 
Self-Government Act. ° 

It is, therefore, plain that the District 
Council has no authority under the Act to 
levy any fee from the applicant on ac- 
count of the shop in his house, and there- 
fore the respondent under his lease had 
no right to collect any such fee from him. 


applicant . 


The suit of the plaintiff-respondent was - 
bound to fail, and the judgment and decree -- 


of the Township Court of Yenangyaung 
were not in accordance with law. The 
judgment and decree of the Court are re- 
versed, and the suit of the plaintiff-res- 
pondent is dismissed with costs through- 
out ; Advocate's fee in this Uourt two gold 
mohurs. 


D, Decree set aside. 


LAHORE HIGH COURT 
Civil Revision Petition No. 545 of 1935 
January 30, 1936 
AGaA HAIDAR, J. : 
TILOK SINGH AND ofarrs-—PLAINTIFYs— 
PETITIONERS 
VETSUS 
MOHAMMAD RASHID AND OTHERS 
—DEFENDANTS AND OTAERS—PLAINTIFPS — 
RESPONDENTS 
Practice—Suit transferred as administrative 
measure—Notice of transfer and new date served on 
Pleader of plaintiff—Plaintiff endorsing his un- 
willingness to appear before new Court, and request- 
ing notice on party personally—No notice on party 
personilly—No appearance on 


—Parallel remedy open—Interference. 

A suit was brought in respect of some land in the 
Court of a Subordinate Judge. The District Judge, 
as a Measure of administration, transferred the case 
to the Court of another Subordinate 
was further ordered that notices of the transfer 
served on the paities or their Counsel, 
served upon Pleader for the plaintiff, intimating to 


be 


Judge and it’ 


4 


date fixed—Suit, if ` 
can be dismissed for default—Court'’s duty—Revision. 


Notice was, 


him the new date which had been fixed for the hear-- 


ing of the case, But the Pleader, made an endorse- 


e 

1936 
ment onthe notice that as he had been engaged to 
appear in‘the original Court of the Subordinate 
Judge only and not at the transferee Court, therefore, 
the party might be ss1ved personally. The notice, toge- 
ther with the endors2ment reached the office of the 
Subordinate Judge. No futher action was taken 
in consequence of the information conveyed to the 
Court and, therefore, no notice was personally serv- 
ed upon the party intimating to him the date fixel 
for hearing and also informing him of the altered 
venue of the Court by which the case was to be 
heard. The result wasthat onthe date fixed for 
hearing there was no appearance on behalf of the 
plaintiff either in person or through Pleader and 
the suit was dismissed for default : 

Held, that the Pleader ought to have conveyed 

information to his client that the date had been 
changed and that the case would be heard at an- 
other place where he was not prepared to appear. 
But it did not justify the action of the Court in 
refraining from serving notice upon the party and 
conveying to him the date which had been fixed for 
hearinty as well as the name of the Court before 
which he was to appear. Satya Pel v, Sant Ram 
(1), relied on. 
. It is not an inflexible rule and that in all casesin 
which a parallel remedy is open to a party, his 
application in revision should, as a matter of course, 
be dismissed. - : 


©. R. P. from an order of the Sub- 
Judge, Third Class, Ambala City, dated May 
29, 1935. 

Mr. Mohammad Aslam Khan for Mr. Tek 
Chand, for the Petitioners. 

Mr. N.C. Mehra for Mr. Jalaluddin, for 
the Respondents. 

Order.—A suit was brought in respect 
of some land in the Court of Mr. Brander, 
I. C. S., Subordinate Judge, Rupar. The 
District Judge, as a measure of adminis- 
tration, transferred the case to the Court 
of Mr. Masud Ahmed, Subordinate Judge 
of Ambala, and it was further ordered that 
notices of the transfer be served on the par- 
ties or their Counsel. Notice was served 
upon Mr. Tej Pal, Pleader for the plaintiff, 
at Rupar, intimating to him that April 6, 
1935, had been fixed for the hearing of the 
case. On April 1, 1935, Mr. Tej Pal made 
an endorsement on the notice that as he 
had been engaged to appear in the Court 
of the Subordinate Judge at Rupar only 
and not at Ambala, therefore the party 
might be served personally. The notice, 
together with the endorsement reached the 
office of the Subdrdinate Judge, Ambala, on 
April 2, 1935, and was brought to the notice 
of the Subordinate Judge on April 3, 1935, 
on which date the Subordinate Judge ini- 
tialled it. No further action was taken in 
consequence of the information conveyed to 
the Court on April 3, 1935, and therefore no 
notice was personally served upon the 
party intimating tohim the date fixed for 
hearing and alsognforming him of the al- 
fered venue of the Court by which the case 
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was to be heard. ‘he result was that on 
April 6, 1935, there was no appearance on 
behalf of the plaintiff either in person or 
through Mr. Tej Pal, Pleader. In my opi- 
nion under the circumstances of the present 
case it was the duty of the Court to inform 
the party personally of the date of hearing 
and the Court before which he was to 
appear. 

It was argued that the Pleader ought tohave 
conveyed information to his client that the 
date had been changed and that the case 
would be heard at Ambala, where he was 
not prepared to appear. This may be so, 
but it did not justify the action of 
the Court in refraining from serv- 
ing notize upon the party and conveying 
to him the date which had been fixed for 
hearing as well as the name of the Court be- 
fore which he was to appear. The observa- 
tions of thelearned Single Judge of this 
Court in Satya Pal v. Sant Ram (1), are 
applicable to the facts of the present case. 
On behalf of the opposite party it was 
further argued that, as the plaintiff hada 
remedy open to him to institute a fresh 
suit, this Court should not interfere in re- 
vision. This is a sound rule in most cases 
but I donot think thatitis an inflexible 
rule and that in all cases in which a 
parallel remedy is open toa party, his ap- 
plication in revision should, as a matter of 
course, be dismissed. 

It was alsoargued that the provisions 
of O. III, rr. 4 and 5, Civil Procedure Code, 
apply and that the Pleader could not put 
an end to his duties merely by making the 
endorsement on the notice. The Pleader's 
point of view, however, cannot be ignored. If 
a local Pleader is engaged to appear in.a 
case before a local Court and that case is 
subsequently transferred tosome other and 
distant Court, it cannot be expected that 
the Pleader should undertake a journey to 
the latter Court to inform it that his duties 
as a Pleader have come to an end on ace 
count of the transfer ofthe case. Be that 
asitmay, the fact remains that in the 
circumstences of the present case the Court, 
in common fairness, oughtto have inform- 
ed the party. Thishasnot been done. In 
my opinion, the Court acted in the exer- 
cise of its jurisdiction with material irregu- 
larity. I therefore allow this application 
in revision, set aside the order of the Court 
below and remand the case to the Court 
of the Subordinate Judge, Ambala, for dis- 
posal according tolaw. Under the circum- 
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stances of the present case I make no order 
as to costs. 

D. Application allowed. 


OUDH CHIEF COURT 


Criminal Revision Application No. 61 of 1936; 


July 6, 1936 
NANAVUTTY, J. 
RAM BHAROSE SINGH—Accusrp — 
APPLICANT 
VveTSUS 
EMPEROR—CoMPLAINANT-—OPPOSITE 
PARTY. 

Penal Code (Act XLV of 1860), s. 420—Decree- 
holder receiving money from complainants under 
promise that no further liability under decree 
would attach to them—Subsequent application for 
execution claiming relief against them—Absence of 
evidence of dishonest intention to cheat— Held, 
offence under s. 420 not committed., 

A decree-holder ieceived a sum of mcney from the 
complainants, the grandsons of his judgment-debtor, 
under a promise ot the deciee-holder that no further 
liability under the deciee passed against the judg- 
ment-debtor would attach to his grandscns, but sub- 
sequently the decree-holder filed an application that 
the names of the ccmplainants should ke brought on 
the record of the execution file, but no relief wag 
claimed against them and he desired execution 
against the other judgment-debtois, The Court dis- 
allowed the objections. Later cn, he filed ancther 
application for execution and 1elief was claimed 
against the complainants also. In a complaint by 
the grandsons of the judgment-debtor it was 
alleged that this application amounted to an 
offence of cheating. 
show that at the time when the decree-holder re- 
‘ceived the money, he nad any ‘dishonest intention to 
‘cheat the complainants : 

Held, that it could not be said that the decree- 
holder cheated and thereby induced the 
deceived, the ccmplainants, to deliver the money to 
him and there was no Geception practised. At most 
he might’ be said to have ccmmitted a bieach of 
faith: when he proceeded contialy to his picmise to 


execute the decree against the complainants but that: 


breach of contract or breach of faith did not amount 
to the criminal offence ¢f£ cheating punishable under 
s. 420 of the Penal Code, and that the facts coly 
gave rise toa purely civil action and did not amount 
to the ccmmission of an offence of cheating punish- 
able under s. 420 of the Pen 1 Code. Ram Saran 
v. Emperor (1) and Sheosagar Pandey v, -Emperor 
(2), referied to. A 


Cr. Rev. App. for revision of the order 
of the Sessions Judge, Fyzabad, dated 
May 20, 1986. . 

Dr. J. N. Misra, for the Applicant. 

Mr. H. G. Walford, for the Opposite 
Party. 

Mr. S. C. Dass, Assistant Government 
Adocate, for the Crown. 

Order.—This is a revision against an 
appellate judgment of the learned Sessions 
Judge of Fyzabad upholding the judgment 
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of Mr. Maqbool Ahmad Khan, Magistrate 
of the first class in the district of Fy zabad 
convicting the applicant Ram Bharosey 
Singh cf an offence under s. 420 of the 
Indian Penal Code, and sentencing him to 
undergo three months’ rigorous imprison- 
ment and to pay a fine of Rs. 300 or in 
default to undergo a further lerm of six 
months’ rigorous imprisonment. 

I have heard the learned Counsel for 
the applicant as also Mr. Waliord, the 
learned ‘Counsel for the opposite party 
Abdul Hamid and Abdul Majid. 

The facts out of which this application 


for revision arises are briefly as fol- 
lows: 
On August 16, 1923, the applicant 


Rem Bharosey Singh obtained a d%cree 
for Rs. 2,079 against Jahangir and others. 
The decree was joint and several against 
all the judgment-debtors. Jahangir and 
his son are dead and the ccmplainants 


Abdul Hamid and Abdul Majid cre the 
grandscns and legal representatives of 
Jahangir: judgment-debtor. On June 9, 


1932, a sum of Rs. 150 was paid by 
Abdul Majid and Abdul Hamid to the 
decree-holder Rim Bharcsey Singh witha 
promise that no further liability under the 
decree obtained by Rem ‘Bharosey Singh 
against Jahangir would attach to them. 
On March 17, 1933, an application was 
filed by the decree-hoider Ram Bharosey 
Singh that the names of Abdul Majid 
and Abdul Hamid be brought on tLe 
record of the execution file, but no relief 
was Claimed against them by the decree- 
holder Ram Bharosey Singh and he desired 
execution cf his decree against the other 
judgment-debtors. Abdul Majid and Abdul 
Hamid objected to their names being 
brought on the record but the Court exe- 
cuting the decreé disallowed their objec- 
tions and their names were brought on the 
record. No appeal was filed by Abdul 
Hamid and Abdul Majid against the order 
of the executing Court bringing their 
names on the record and that order became 
final. R 

On December 14, 1933, Ram Bharosey 
Singh applied for execution of his decree 
but there was no prayer for execution of 
his decree against Abdul Hamid and Abdul 
Majid. On August 15, 1935, an. applica- 
tion tor execution was made and relief 
was claimed againsb Abdul Majid and 
Abdul Hamid also. It is this application 
of Auguat 15, 1935, which is said by 
the prosecution to amounteto the commis- 
sion of an offence of cheating by Ramy 
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Bharosey Singh punishable under s. 420 
of the Indian Penal Code. The learned 
Counsel for the applicant Ram Bharosey 
Singh has argued tuat the essential in- 
gredients of the offence of cheating are 
not made out by the prosecution even if 
the case of the prosecution be accepted 
wn toto. In support of his contention, he 
has relied upon a ruling of the Lahore 
High Court reportedin Ram Saran v. 
Emperor, 82 Ind. Cas. p. 479 (1). In this 
case the accused received from the com- 
Plainant, his debtor, cash and cattle in 
payment of the debt due by the latter. 
Subsequently he gave the complainant 
notice calling upon him to pay the debt 
and denied the receipt of the cash and 
cattle. ls was held that in the absence of 
proof that the accused received payment 
of the debt with the pre- conceived inten- 
lion of denying it later on, he could not 
be heid to have committed an offence 
under s. 420 of the Indian Penal Code. 
A recent ruling of the Patna High Court 
reported in Sheosagar Pandey v. Emperor, 
16 Patna Law Times, p. 553 (2) has also 
been cited by the learned Counsel for the 
applicant in support of his contention. In 
this case, it was held that where there 
is no clear conclusive evidence of the 
criminal intention of the accused at the 
time the offence is said to have been 
committed, and where the party said to be 
aggrieved has an alternative remedy in the 
Civil Court, the matter should not be al- 
lowed to be fought out in the Criminal 
Courts. Ib was further held that a mere 
breach of contract cannot give rise to a 
criminal prosecution. The distinction be- 
tween a case of mere breach of contract 
and one of cheating depended upon the 
intention of the accused at the lime of 
the alleged inducement which must be 
judged by his subsequent act but of which 
the subsequent act is not: the sole ceri- 
terion. 

In the present case all that has been 
proved by the prosecution is that on June 9, 
1932, a sum of Rs. 150 was paid by 
Abdul Majid and Abdul Hamid to Ram 
Bharosey Singh undera promise of the 
decree-holder Ram Bharosey Singh that 
no further liability under the decree pass- 
ed against Jahangir would attach tc his 
grandsons Abdul Hamid and Abdul M sjid. 
There is no evidence on the record to show 


(1) 82 Ind. Cas. 479; A I R1923 Lah. 621; 25 Or, L 
J 1311 : 
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that at the time when Ram Bharosey Singh 
received the sum of Rs. 150, he had any 
dishonest intention to cheat Ahdul Majid 
and Abdul Hamid. It cannot, therefore, 
be said in the words of s. 420 of the 
Indian Penal Code that Ram Bharosey Singh 
cheated and thereby dishonestly induced 
the persons deceived, namely Abdul Majid 
and Abdul Hamid to deliver the sum of 
Rs. 150 tohim. In my opinion there was 
no deception practised whatsoever. At 
most the applicant Ram Bharosey Singh 
may be said to have committed a breach 
of faith when he proceeded contrary to his 
Promise to execute the decree against 
Abdul Hamid and Abdul Majid but that 
breach of contract or breach of faith does 
not amount to the criminal offence of 
cheating punishable under s. 420 of the 
Indian Penal Code. In my opinion this 
case has been entirely misconceived by the 
two lower Courts. The facts set forth by 
the prosecution only give rise toa purely 
civil action and do not amount to the com- 
mission of an offence of cheating punish- 
able under s. 420 of the Indian Penal Code. 

For the reasons given above, I allow 
this application for revision, set aside the 
conviction and sentence passed upon the 
applicant Ram Bharosey Singh and acquit 
him of the offence charged. The appli- 
cant is on bail, his bail-bond is cancell- 
ip The fine, if paid, will be refunded to 
im. 

N. Application allowed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Appeal No. 152 of 1936 
April 18, 1936 

Hamitton, J. CO. AND MIR AHMAD, A.J. O. 

AWAL KHAN AND ofuERs—APPELLANTS 

versus 
EMPEROR—Opposits Party 

Criminal trial—Subsequent trial of another ac- 
cused on sume evidence, whether barred—Circumstan- 
tial evidence—Cartridges—Two different bolts making 
marks—Points of similarity to be constdered—Accus- 
ed held guilty of murder. 

Because an accus3d has been either acquitiel or 
convicted, there is nothing inlaw to prevent another 
accused being subs:quently tried and acquitted or 
convicted even if the decision in the second trial 
differs from that of the original trial on exactly the 
same evidence. It is probable that on exactly the 
same evidencetwo equally competent Judges will 
arrive at the same conclusion, but it is the duty ofa 
Court to decide a case on the evidence before it 
without being influenced by the fact that another 
Court kason the sams evidence on a previous oc- 
casion come to a certain conclusion. 


146 


Held, provided that enough points of similarity 
and dissimilarity in two fired cartridges are taken 
the chances of two different bolts making identi- 
cally the same maiks are so remote as to be to all in- 
tents and purposes non-existent. 

Held, further on facts that the accused was guilty 
of murder. 

Mr. S. Aurangzeb Khan, for the Appel- 
lants. 

Mr. Hamidulla Khan, for the Crown. 

Hamilton, J. C. -Awal Khan, Zamin 
Khan, Suhel Khan and Amir Jan, who have 
been sentenced to death for the murder of 
Muhammad, committed on the night of 
June 27 to 28, 1935, have appealed against 
their convictions and the sentences of 
death are also before us for confirmation. 

On the evening of June 27 there took 
place the wedding ceremony of the nep- 
hew of prosecution witnesses Sardar Khan 
and Salam Gul of Murib Khel and 
among the guests were the murdered man, 
prosecution witnesses Konen, Malang, 
Asal Jan, Gole and Musammat Shah Bibi. 
Also among the guests were the present 
appellants, who were armed, and the two 
other men Gulin and Mir Alam Khan. 
These two men were tried for this murder 
and acquitted andthe present appellants 
were then absconding. In connection with 
that acquittal as ithas been urged that 
it is a reason why the present appellants 
should be acquitted, we wish in the first 
place to say that the evidence is not the 
same. 

Secondly we wish to make it quite clear 
that because an accused has been either 
acquitted or convicted there is nothing in 
law to prevent another accused being 
subsequently tried and acquitted or con- 
victed even ifthe decision in the second 
trial differs from that of the original trial 
on exactly the same evidence. It is pro- 
bable that on exactly the same evidence 
two equally competent Judges will arrive 
at the same conclusion, but it is the duty 
of a Court to decide a cese on the evidence 
before it without being influenced by the 
fact that another Court has on the same 
evidence on a previous occasion come to 
a certain conclusion. 

The appellants left the wedding ceremony 
in the night before the prosecution wit- 
nesses mentioned above. These prosecu- 
tion witnesses left together in the night 
shorily after the moon had risen. They 
say that they had reached near the village 
they were returning to, when suddenly 
the appellants with those other two men 
faced them and Gulin cried out “Who 
are you” and the murdered man answered. 
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Malang shouted to his companions to drop 
down, but Muhammad was too slow. He 
received a bullet wound on the left fore- 
arm 1-2" by 1-2", another in the left groin 
1" by 1-2", one in the middle of the chest 
11" by 14" and one onthe left side of the 
abdomen 1" by 1-2" besides a contused 
wound on the left elbow which was doubt- 
less caused by his falling when.struck by 
the bullets. A second volley was fired but 
no one was hit. Muhammad died with- 
oul. being able to speak. 

At 6-304. m. the first information report 
was made at the thana six miles off and the 
six assailants were named in it, and the 
motive given, namely a blood feud in the 
course of which four c’ses of firing occur- 
red und two men were killed. This enmity 
is admitted and we need not,  thexefore, 
go into details. The appellants absconded 
and were arrested when they returned on 
the other two men being acquitted. 

Onthe scene of the crime ten fired 
cartridge cases were found and they 
form avery important piece of evidence. 
The six alleged assailants were all named 
in the first information report and the 
prosecution witnesses who were with Muham- 
mad say that they recognized them at 
the time of the murder by the light of 
the moon and because, when Gulin chal- 
lenged, P. W. Malang gashed an electric 
torch at them. It was, however, notstated 
in the F. I.R. that a torch was lit and 
Malang didnot give it to the Police to 
prove that he owned one. Whether there 
was a torch or not, it is clear that the 
party dropped down immediately to shel- 
ter from the bullets, so they had little 
time to look at the assailants. We (think 
that in the circumstances at least some of 
the assailants must have been recognized 
by some of the prosecution witnesses but 
it is doubtful whether any or all of the 
witnesses had the time to identify each 
one of the assailants. Even if only one 
of the firers had been identified, the others 
who had been with him atthe marriage 
ceremony would certainly be taken by the 
men attacked to have been his companions 
at the murder even if not recognized in- 
dividually We, therefore, consider that 
it would be unsafe to convict on the mere 
evidence of recognition at the scene of 
the murder. One piece of additional evi- 
dence which is of some value is the fact 
that the four appellants absconded, but 
then any man in the party of the eppel- 
lants at the wedding ceremony would 
guess that he would be named, and even 
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if innocent he might consider more pru- 
dent to escape to Tribal Territory rather 
than to risk the result of trial, and the 
fact that the four appellants were together 
when arrested isnot enough to dispose of 
this possibility. The additional evidence 
which makes all the diterence is that it 
has been proved that some of the cartridge 
cases found on the spot were fired from 
rifles which admittedly belonged to the 
appellants Awal Khan, Zamin Khan and 
Amir Jan, and which they had when 
caught. 

We will explain how this was proved 
and why we attach great importance to 
this proof. When a cartridge is intreduced 
into the barrel of a gun or rifle, itis held 
tight against it by a bolt or breech block 
in tfe centre of which is a striker pin 
which when the gun or rifle is fired, is 
driven against the percussion cap of the 
cartridge and at the same time the force 
of the explosion drives 
backwards against theface ofthe bolt or 
breech block. The percussion cap is of 
soft copper while the striker pin and the 
face of the bolt or breech block are of 
steel and the result is that the soft copper 
takes an impression of any irregularity 
on the surface ofthe striker pin or bolt 
or breech block face so that what juts 
out, however little, in the steel will form 
a depression in the copper and a depression 
in the steel will be met by an expansion of 
the copper. The striker pins of different 
rifles or guns will not always meet the 
percussion cap exactly in the centre of it 
nor are all striker pins exactly of the 
same shape, whether because of incorrect 
manufacture or of wear, so that striker pins 
of different guns or rifles make different 
marks. Further the faces of bolts or 
breech blocks against which the percus- 
sion cap presses having been finished off 
by hand with a file are not perfectly 

` smooth, but on the contrary form a rough 
surface which is clearly visible under the 
microscope, as we have ourselves seen in 
Court to-day, and will leave marks against 
the percussion cap at the time of explosion. 
The surface of the percussion cap is suffi- 
ciently large to allow great diversity in 
the position, length, angle, ete, of file 
marks just asin the hands of individuals 
there are to be found _ lines 
lengths at different places at different 
angles to each other. [íf we take one only 
of these lines and examine a large number 
of cartridges we might find more than one 
having the same line thouga fired hy two 
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different weapons;,if we take two lines 
the chances of finding them in cartridges 
fired from different rifles are much re- 
duced and if we go on to takea sufficiently 
large number of lines, the chances are so 
reduced that one reaches the stage that 
it would take more than all the rifles and 
guns which exist in the world for this to 
occur. 

We cannot say that it is physically im- 
possible fortwo boltsto make exactly the 
same marks just as we cannot say that 
there is physical impossibility that two 
finger prints exactly the same should 
occur. But the chances are so remote that 
as far as we know, no two finger prints 
have asyet been- found which are exactly 
the same, and provided that we take 
enough points of similarity and dissimi- 
larity in two fired cartridges, we can be 
sure that the chances of two different 
bolts making identically the same marks 
are soremote astobe to all intents and 


purposes non-existent. We have not, 
therefore, put ourselves in the hands of 
Mr. Joyce, the expert in this case, and 


merely accepted his statement that certain 
cartridges have been fired by certain 
rifles’ as correct because he has said it. 
He has, we might say, collected the mate- 
rial and done the spadework which has 
brought out sufficient points of similarity 
and dissimilarity, and wehave by exa- 
mining the photographs, and even two 
cartridges under the microscope, seen that 
marks do exist where he says they are. 
We have also satisfied ourselves that these 
marks are sufficient in number and suffi- 
ciently clear and striking tomake it so 
improbable thattwo different bolts or 
breech blocks could produce them as to 
render the possibility an entirely negligi- 
ble factor. 

We accept inthis case as correct the 
conclusion arrived at by Mr. Joyce and 
we accept the principle as correct, but of 
course in each case it will have to be seen 
whether the points of similarity are sufi- 
cient. We find, therefore, that among 
the cartridges found at the spot were 


cartridges that had been fired from the 


rifles which Awal Khan, Zamin Khan and 
Amir Jan hadin their possession when 
they were arrested. We alsofind it prov- 
ed that at the wedding ceremony these 
appellants were armed. We further have 
the evidence that they absconded though 
we donot attach too much importance to 
Taking all this evidence 
with the fact that the appellants were 
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named in the first report, and that at least 
some of the prosecution witnesses had the 
opportunity of identifying some or other 
of them, we are fully 
Khan, Zamin Khan and Amir Jan have 
been rightly convicted. As regards Suhel 
Khan, howover, there is lacking the proof 
that any of the cartridges found at the 
spot were fired by the rifle which he had 
when arrested. 

This being so there is against him only 
the evidence that he was at the malriage 
with the perpetrators of the murder and 
that he absconded, and we think that this 
is not sufficient corroboration of the evi- 
dence of eye-witnesses. In this connection 
we note that the cartridges found had 
been fired from five different rifles and 
six persons are said to have been the 
murderers. Itis possible that there were 
only five after alland this appellant may 
not have been there. There is strong 
suspicion against him, but it falls short 
of proof and we, therefore, allow his ap- 
peal. His conviction and sentence are 
set aside. For this deliberate murder the 
only suitable sentence is death and all the 
appellants that fired deserve the same sen- 
tence. We, therefore, dismiss the appeals 
of Awal Khan, Zamin Khan and Amir Jan 
and confirm the sentences of death passed 
upon them. 

D. Appeals dismissed. 


BOMBAY HIGH COURT 
Second Civil Appeal No. 532 of 1932 
January 13, 1936 
MACKLIN, J. 
TALAKCHAND KASTURCHAND 
—APPRLLANT 
versus 
BHAU MARUTI GIRANJE— 
: RESPONDENT 

Dekkhan Agriculturists’ Relief Act (XVIT of 1879) 
—Morigage—Consideration—Burden of proof regard- 
ing failure of consideration. 

Where the consideration of a mortgage deed con- 
siste of a duly executed havala, the ordinary rule 
of law is that the executant of a document of this 
kind has to prove failure of consideration if he 
wishes to escape liability under the document, not 
that the person in whose favour the document is 
executed has to prove that there was consideration. 
There is a wide-spread feeling that under the Dek- 
khan Agiculturists’ Relief Act it is for the plaintift 
in such cases to prove consideration. That is not 
so. Thae is nothing in the Act which throws the 
burden of pioving consideration upon the plaintiff, 
What the Act saye is that the Court shall satisty 
itself on celtain matters, including consideration, £o 
that in all such cases the correct frame of the issue 
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would be ‘what was the consideration ?” with the 
burden thrown neither on the plaintiff nor on the 
defendant. 


S. G. A. from a decision of the Assistant 
Judge, Poona, in Appeal No. 196 of 1931. 

Messrs. G. N. Thakor and J. G. Rele, for 
the Appellanis. | 

Mr. V. B. Karnik, for the Respondent. 

Judgment.—This action was instituted 
by the plaintiff upon a mortgage executed 
in his favour by the defendant for a sum 
of Rs. 2,000. Both the trial Court and the 
lower Appellate Ccurt dismissed the suit 
on the ground that the consideration was 
not proved. The plaintiff cumes in second 
appeal. According to the plaintiff, the 
history of the transdctions was that one 
Namdeo was a debtor of Walve, who 
owed Rs. 27,000 to the plaintiff. “The 
defendant bought the sugar-cane crop of 
Namdeo; but instead of paying Namdeo 
direct he nndertook the liability of paying 

*~Namdeo’s debt to Walve, and in order to 
pay off that debt by Namdeo to Walve 
he went to the plaintiff and executed the 
mortgage in suit, as the result of which 
the plaintiff gave Walve a credit of 
Rs. 2,000 on account of what was owing 
from Walve to the plaintiff, and Walve 
at the same time gave the defendant a 
credit of Rs. 2,000 against the liability 
which the defendant had accepted to 
Walve on behalf of Namdeo. The deed 
jtself begins in these words : 

“We have to pay our duesto the shop of Maruti 
Vithoba Walve. You have taken kavala for the 
payment of those dues, which amount to Rs, 2,000, 
I shall pay interest at the rate of one per cent. per 
month on Rs, 2,000." 

And then follow the details of the pro- 
perty mortgaged. There isthe Sub-Regis- 
trar's endorsement as follows: 

“After this document, which was written inmy 
presence, was read cut to Maruti Bahiru, and 
Bhau Maruti Giranje in such audible tone as would 
enable them to hear, they have this day put their 
signatures thereupon in my presence,” 

The reasons which have led both the 
Courts to a finding against the plaintiff 
on the question of consideration 1s that 
they think that the plaintiff was bound 
to piove tLe tisusacticn between the 
defendant and Namdeo and subsequently 
between the defendant and Walve, and 
that the plaintiff hus failed to prove this. 
But tLe ordinary rule of law is thet the 
executunt of a document of this kind has 
to prove failure of consideration if he 
wishes to escape liability under ihe docu- 
meni, not that tLe person in whose favour 
the dccument is executed Has to prove that 
there was consideration. “There is a wide- 
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spread feeling that under the Dekkhan 
Agriculturisis’ Relief Act it is for the 
plaintiff in such cases to prove considera- 
tion. That is not so. There is nothing in 
the Act which throws the burden of proving 
consideration upon the plaintiff. What 
the Act saysis that the Court shall satisfy 
itself on certain matters, including con- 
sideration, so that in all such cases the 
correct frame of the issue would be “what 
was the consideration?” with the burden 
thrown neither on the plaintiff nor on 
the defendant. Now, in the present 
case, if the burden is not thrown upun the 
plaintiff, it seems to me that it would 
be very difficult for any Court to come 
to a conclusion that the consideration was 
something other than Rs. 2,000. We have 
in the first place the admitted fact that 
the dealings between the plaintiff and the 
defendant during the past eight or nine 
years have amounied to about Rs. 90,000, 


and the defendant himself says that at ` 


this moment the plaintiff owes him about 
Rs. 25,000. 

Thus on the defendant's own showing, 
the defendant, though technically an 
agriculturist, is a man of large dealing. 
He is also literate; and when he says at 
the beginning of a solemn document that 
his dues to the Walve shop are Rs. 2,000, 
and that the plaintiff has undertaken to 
pay those dues amounting to that sum, 
and when he reaffirms the admission con- 
tained in the document itself by signing 
the document before the Sub-Registrar 
after the document has been read out to 
him, thep in my opinion it requires 
strong evidence to justify a Court in 
holding that the consideration was some- 
thing different from Rs. 2,000. From the 
accounts we find that Walve'’s liability to 
the plaintiff was reduced by Rs. 2,000 and 
the defendant's liability to Wulve, assum- 
ing that it existed, was reduced by 
Rs, 2,000, and also the liability of Namdeo 
to Waive was reduced by the defendant's 
acceptance of the liability. There is no 
need to suppose that the accounts are 
incorrect, and there is evidence to show 
that at any rate Walve's accounts’ are 
regularly maintained. It is not as if 
those accounts were the only basis of the 
defendant's liability. He has signed a 
solemn document in which he makes certain 
admissions, and I do not know why he 
should be absolved from liability. 
I cannot see how it was for the plaintiff 
to be asked to prove transactions with 
which he hims®lf had no concern what- 
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ever,. namely the transactions between the 
defendant snd Namdeo. In my opinion 
both the lower Courts have erred in treating 
this question of consideration as if it were 
a matter to be proved by the plaintiff and 
in particular in requiring the plaintiff to 
go into the details of transactions with 
which hehimself had no concern. I think, 
therefore, that their finding of facts are 
vitiated hy an error of law which is serious 
enough to justify mein interfering. 

I allow the appeal and directa decree 
to issue for the amount claimed by the 
Plaintiff with costs throughout. I leave 
discretion to the trial Court to pass any 
orders under s. 15-B, Dekkhan Agricul- 
turists’ Relief Act, in connection with this 
decree that it thinks just as to future 
interest, instalments, and the method of 
recovery in the event of non-payment. 

D. Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision No. 91 of 1936 
May 21, 1936 
MIDDLETON, J. C. 
ELAHI BAKHSH—PLAINTIFF 
—PETITIONER 
VETSUS 
YAKUB AND aANOTHER—DEFENDANTS: 
OPPOSITE PARTIES 

Punjab Pre-emption Act (I of 1913), ss. 15, 21— 
Right of pre-emption—Collateral not proving posses- 
sion of disputed land by common ancestor—Whether 
can pre-empt—Onus—Revision—New issue—When can 
be framed. h 

Under the Punjab Tenancy Act, a collateral ig not 
an heir to occupancy rights unless the common 
ancestor was in possession of the land. Consequent- 
ly, where a collateral brings a suit to pre-empt a 
sale, but there is no proof that the ancestor was in 
Possegsion of the disputed land, he i» not a rever- 
sionary heir and cannot pre-empl. 

Section 21, Punjab Pre-smption Act lays down 
that it is only a person entitled to a right of pre- 
emption who may bring a suit; from this it 
follows that the plaintiff in the pre-emption euit 
must prove his right of pre-emption in order tu 
bring a suit. . j 

The parties produced the whole of their evidence 
on all the issues framed znd had ample opportuni- 
ty to do so. The issue regarding the right of pre- 
emption clearly included the issue which Counsel 
suggested in revision: | 7 

Held, that the Court was not prepared in revision 
to grant the plaintif a further opportunity of doing 
that which with common cara and attention he must 
have known he had to do from the start. 


C. R. from an order of the Second 
Additional District Judge, Peshawar, dated 
December 2, 1935. 
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Mr. M. Sultan Muhammad Khan, for the 
Petitioner 

Order.—Elahi Bakhsh, son of Samundar 
brought a suit for possession by pre-emp- 
tion of certain agricultural property sold 
by Yakuh, son of Nawab. Many issues 
were framed, but the trial Court only came 
to a decision upon one, namely, whether 
the plaintiff is entitled to pre-empt the sale 
in dispute. Having found that the rights 
sold were rights of occupancy under Gov- 
ernment as landlord, it noted that prior 
to the sale Yakub had mortgaged, his 
rights with possession to one Ghulam 
Samdani, who had then sold -his mortgagee 
rights to the present vendee. It came to 
the extraordinary conclusion that the 
vendee prior to the sale was the landlord 
under whom Yakub held his occupancy 
rights and hence held that there could be 
no right of pre-emption against that land- 
lord. This decision was upheld in appeal 
and reversed on revision in this Court, the 
appeal being remanded to the Appellate 
Judge for fresh decision. The Appellate 
Judge has now come to the finding that 
although the pre-emptor and_the vendor 
have a common grandfather, Bakhsh, and 
are therefore collaterals, yet there is no 
proof beyond the unsupported oral state- 
ment of the pre-emptor that Bakhsh was 
ever in possession of the suit land. Under 
the Tenancy Act a collateral is not an 
heir to occupancy rights unless the 
common ancestor was in possession of 
the land. The Appellate Court has, there- 
fore, found that the plaintiff pre-emptor fail- 
ed to prove that he is a reversionary heir of 
the vendor and therefore failed to estab- 
lish that he had a right of pre-emption. 
The pre-emptor now comes up in revision 
and the recordis before me. The first 
point urged isthat this Court reversed 


the decision on Issue No.2 and that its 
finding amounted to a finding that the 
plaintiff is entitled to pre-empt. This con- 


tention is manifestly wrong. 

The only issue which has ever been de- 
cided by any Court is Issue No. 2, but this 
Court specifically dealt with one single 
question, namely the position of the vendee, 
and having found that the vendee was 
not the landowner, it remanded the case 
to the Appellate Conrt for re-decision. The 
Appellate Court could only be concerned 
with Issue No. 2 which wastheonly issue 
dealt with by the trial Court. Hence the 
remand to the Appellate Court clearly 
shows that Issue No. 2 was to be freshly 
decided, and that it had not been disposed 
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of by this Court. The next point taken 
by Counsel is that as the contesting de- 
fendant vendee pleaded ignorance as to 
plaintiff's rights of pre-emption, the law 
of pleadings to the effect that an allegation 
which is not denied, must be accepted as 
proved, comes into operation. Here he oyver- 
looks s. 21, Pre-emption Act which lays 
down that itis only a person entitled toa 
right of pre-emption who may bring a 
suit from which it follows that the plain- 
tiff in the pre-emption suit must prove his 
right of pre-emption in order to bring a 
suit, and hence thatin every pre-emption 
case there isan onus upon the plaintiff to 
prove his right of pre emption; that onus 
was rightly placed upon the plaintiff in 
the present suit. To discharge that onus, 
it was nevessary for him to prove thaf not 
only was he a collateral of the vendor, 
but that their common ancestor had been 
in occupation of the land. Lastly, Counsel 
has urged that there is sufficient proof 
upon the record. 

There is a mere statement of the plain- 
tiff unsupported by revenue records, but 
Counsel calls attention to the alleged 
fact that Nawab, father of Yakub, once 
mortgaged the occupancy rights in suit 
and described them as belonging to him- 
self and his sister, from which Counsel 
asks me to gather that those occupancy 
rights must nave descended to Nawab and 
his sister from his father Bakhsh. I find, 
however, that the mortgage deed to which 
he refers, although placed upon the record, 
has never been proved. Lastly, .Counsel 
asks that aspecific issue as to the occupa- 
tion by Bakhsh should be framed to en- 
able his client to establish his allegation. 
The parties. produced the whole of their 
evidence on all the issues framed and had 
ample opportunity to do so. The issue 
regarding the right of pre-emption clearly 
included the issue which Counsel now 
suggesis. Iam not prepared in revision to 
grant the plaintiff a further opportunity 
of doing that which with common care 
and attention he must have known he had 
to do from the start. J agree with the 
Appéllate Court that the plaintiff has fail- 
ed to establish that he has a right of 
pre-emption and I dismiss this revision 
epplication without notice to the respon- 
dents. i 

D. Application dismissed. 
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OUDH CHIEF COURT 
Criminal Appeal No. 168 of 1936 
July 9, 1936 
Nanavutry, J. 
SHANKAR BAKHSH SINGH AND OTHERS 
— APPELLANTS 
versus 
EMPEROR—COMPLAINANT—OPPOSITE PAkTY 
| Criminal trial—Right of private defenze—De- 
ceased's cattle straying into accused's land—Accused 
with lathis driving them—Attempt to  rescue—F ree 
fight—Death—Held, accused exceeded right of private 
defence but sentence to be reduced. : 

Where, while the deceased and others were grazing 
their cattle on land in the ownership of the accused, 
the accused came with lathis and began to drive the 
cattle away towards the pound and on the deceased 
tend his party rescuing the cattle there was a 
lathi fight between the accused and the deceased 
‘ and his party during which the deceased received 
fatal injuries : 

Held, that although the accused had a right to 
drive the cattle that had strayed into their land to 
the cattle pound, that xisht did not extend to 
the causing of the death of the deceased. But as it 
appeared that the deceased and his men did attack 
the accused while the accused were not free from 
blame, in awarding sentences consideration may 
legitimately be given to the fact that they were real- 
ly in the right at first and were performing a legiti- 
mate duty in taking the cattle of the deceased and 
others to the pound which had strayed into their 
land, although in doing so they exceeded the right 
of private defence of person and property. Con- 
sequently, the conviction for offences under ss. 147 
and 304, Penal Code, would stand but their sentences 
might be reduced. 


Cr. A. against the order of the Sessions 
Judge, of Hardoi, dated May 8, 1936. 

Dr. J..N. Misra, for the Appellants. 

Mr. S. C. Dass, holding brief of the 
Government Advocate, for the Crown. 


Judgment.—This is an appeal against 
a judgment of the learned Sessions Judge 
of Hardoi convicting the appellants Shan- 
kar Bakhsh Singh, Guizar Singh, Baldeo 
Singn and Gulab Singh, of offences under 
ss. 147 and 304, read with s. 149 of the 
Indian Penal Code, and sentencing each 
‘of them for an offence under s. 147 of 
the Indian Penal Code to undergo two 
years’ rigorous imprisonment, and sen- 
tencing Shankar Bakhsh Singh in addition 
‘for an offence under s. 304 of the Indian 
Penal Code to ten years’ rigorous impri- 
sonment and the remaining three appel- 
lants, Gulzar Singh, Baldeo Singh and 
Gulab Singh for an offence under s. 304 
of the Indian Penal Code to seven years’ 
vigorous imprisonment ; the sentences in 
each case to run concurrently. 

I have heard the learned Counsel for 
the appellants as also the learned Advo- 
cate who is hélding the brief on behalf 
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of the Crown, and Rave carefully examined 
ihe evidence on the record. 

The facts of the case have been fully 
set forth in the judgment of the learned 
Sessions Judge. The river Ramganga 
divides Nagra Darashah to which the ap- 
pellants belong from Behta Rampura where 
the deceased Manna lived. The river has 
changed its course and for some time 
past there were pattidari disputes between 
the Thakur Zamindars of these two vil- 
lages in regard to their grazing rights in 
the land lying fallow tothe north of the 
river. As held by the learned Sessions 
Judge, this land which formerly, used to 
form part of Behta Rampura new forms 
part of village Nagra Darashah, that, that is 
to say, it is now in the ownership of the 
appellants who are zamindars of the vil- 
lage. 

At about sunset on the evening of 
October 26, 1935, the deceased Manna 
Barhai and others were grazing their cat- 
tle on the land lying to the north of 
the river when the appellants and others 
belonging to village Nagra Darashah came 
armed with lathis and began to drive the 
cattle away towards the pound. It would 
seem that Manna and the men of his party 
wanted to rescue the cattle and in rescu- 
ing the cattle there was a lathi fight bet- 
ween the appellants and: Manna and the 
men of his party. It is proved by the 
medical evidence that six men belonging 
to the appellants’ party received injuries 
on the back of their bodies, thereby show- 
ing that they were running away and 
were being pursued by their enemies ana 
hit from behind. The appellants, no doubt, 
had aright to drive the cattlethat had 
strayed into theirland to the cattle pound 
but that right did not extend to the caus- 
ing of the death of Manna. Neither party 
has given the true and unvarnished ac- 
count of the occurrence, but what I have 
said aboveseems to me to be what really 
happened on that fatal evening. It is also 
supported by the unimpeachable testimony 
of the medical evidence, and unless Manna 
and his men did attack the appellants from 
behind it is hard to explain how the men 
of the appellants’ party received injuries 
on the back of their bodies, and how it 
came about that six of the men. belonging to 
the accused's party got injured while only 
one man Manna belonging to the complain- 
ant’s party received serious injuries from 
which he ultimately died. It seems to 
me, therefore, that from this point of view 
while the appellants are not free from 


152 


blame, in awarding sentences consideration 

may legitimately be given to the fact that 
they were really in the right at first and 
were performing a legitimate duty in tak- 
ing the cattle of Manna and others to the 
pound which had strayed into their land, 
although in doing so they exceeded the 
right of private defence of person and 
property. 

For the reasons given above, while 
upholding the convictions of the appel- 
lants for offences underss. 147 and 304 
of the Indian Penal Code, I think it proper 
for the ends of justice and in view of all 
the circumstances of the case to reduce the 
sentences imposed upon them. I uphold 
the conviction of Shankar Bakhsh Singh 
for an offence under s. 304 of the Indian 
Penal Code read with s. 149 of the Indian 
Penal Code and reduce his sentence from 
ten years’ rigorous imprisonment to five 
years’ rigorous imprisonment, and I uphold 
the convictions of the other three appellants 
for an offence under s. 304-149, Indian 
Penal Code, and reduce their sentence from 

. Seven years’ rigorous imprisonment to three 
years’ rigorous imprisonment in each case. 
I maintain the conviction and sentence 
passed upon each appellant under s. 147 
of the Indian Penal Code ; the sentences 
in each case will run concurrently. To 
this extent this appeal is allowed, for the 
rest it stands dismissed. 

N. Sentence altered. 


BOMBAY HIGH COURT 
Second Civil Appeal No. 343 of 1932 
December 11, 1935 . 
MAOKLIN, J. 
NARSHINGAPPA PARASAPPA CHAVAN 
—DEFENDANT— APPELLANT 
versus 


TIPPANNA BHIMJEPPA SANTANAVAR 
AND ANOTHER—PLAINTIFFS— RESPONDENTS 
Mesne profits- Agreement to sell to plaintiff earnest 

money paid—Subsequent sale to defendant—Suit for 
specific performance against defendant and vendor— 
Decree in favour of plaintiff—Subsequent suit against 
defendant for mesne profits—Whether should be 
decreed. 

The plaintiffs had a contract for the purchase of 
certain land belonging to a certain person and in 
spite of the existence of that contract and the pay- 
ment of earnest money that person subsequently gold 
the land tothe defendant. The plaintiffs brought a 
suit for epecific performance of their contract, and 
in that suit they made both the vendor andthe de- 
fendant parties, They obtained a decree for specific 
performance and got possession of the property. 
They subsequently sued the defendant for mesne 
profits : 
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Held, that it could not be said ‘the defendant's 
occupation of the land was in any way wrongful, 
since, until the plaintiffs became the actual owners 
of it by the execution of a formal conveyance, vendor 
remained the owner and was entitled to convey the 
land tothe defendant and the defendant was thus 
entitled to regard himself as the full owner. Mesne 
profits were, therefore, inadmissible. Though the 
defendant had notice of the prior contract of sale 
in favour of the plaintiffs, this did not affect the 
question and the plaintiffs were not entitled to 
damages even. Thiruvenkatachariar v. Sheshadri 
Iyengar (1), relied on. 

8. C. A. from the decision of the District 
Judge, Dharwar, in Appeal No. 103 of 
1931. 

Mr. K.G. Datar for Mr. G. V. Mokashi, 
for the Appellant. 

Mr. B. Moropant, for the Respondent 
No. 1. 


Judgment.—tThe simple question at sue 
in this second appeal is whether the pro- 
per defendant in the case is the present 
appellant or whether he ought to have been 
the person who originally ‘contracted to sell 
the land in suit to the plaintiffs. The 
plaintiffs had a contract for the purchase of 
certain land belonging to Usufsab and in 
spite of the existence of that contract and 
the payment of earnest money, Usufsab 
subsequently sold the land to the present 
defendant. The plaintiffs were compelled 
to bring a suit on September 12, 1927, for 
specific performance of their contract, and 
in that suit they made both Usufsab and 
the present defendant parties. They ob- 
tained a decree for specific performance 
and they got possession of the property in 
July, 1929. They now sue the defendant for 
mesne profits forthe period September 12, 
1927 to July 1929. Both the Courts have 
given them a decree. The learned District 
Judge who heard the appeal held that 
though the plaintifis were not entitled to 
mesne profits as such,they not being full 
owners of the property during the period 
for which mesne profits were claimed, still 
they were entitled to damages for wrong- 
ful occupation by the defendant. Against 
this decree the defendant comesin second 
appeal. Tue only question is whether the 
defendant was the proper person to be sued. 
16 cannot be said that the defendant’s occu- 
pation of the land was in any way wrong- 
ful, since, until the plaintiffs became the 
actual owners of it by tue execution of a 
formal conveyance, Usufsab remained the 
owner and was entitled to convey the land 
to the defendant and the defendant was 
thus entitled to regard himself as the full 
owner. Mesne profits are, therefore, inad- 
missible. That being so, iœ the defendant 
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liable to pay damages? It is true that 
the defendant had notice of the prior con- 
tract of salein favour of the plaintiffs ; 
but I do not think that this affects the 
question. The only authority cited which 
appears to me in any way to the .point is 
Thiruvenkatachariar v. Sheshadii Iyengar 
(1). That wasa case of a plaintiff who 
bought certain property with notice of a 
prior agreement of sale and sued to evict 
the persons in whose favour the prior agree- 
ment of sale had been effected ; and it was 
held that he could not do so. In the course 
of the judgmentit was said (p. 561)*: 

“a... the contract by itself does not create aright 
in rem, but only creates a right in personam against 
the vendor and that obligation is made enforceable 
against the subsequent purchaser, asan obligation 
in personam to a limited extent, namely to the ex- 
tent of compelling him to give effect to the previous 
contract by way of specific performance, though he is 
not liable in damages as the original vendor would 
be .. It is clear, tnerefore, that the subsequent 
transferee isnot asimple trustee for the person 
holding the contract, buthe is only a person who 
holds the property for the benefit of the contractee 
to theextent necessary to giveeffect to the contract. 
If the contract by itself does not create a right in 
rem in the property contracted to be sold.........it 


cannot have any greater effect as against the 
transferee with notice.” 


I have italicized the words which seem 
tome to be of importance. On the autho- 
rity of this decisionI hold that the defen- 
dant jn the present case was liable for the 
specific performance of the contract of sale 
in favour of the plaintiffs but not for any- 
thingelse. The question of Usufsab’s lia- 
bility Gf any) isnot now in dispute, and 
on that point I am expressing no opinion. 
The appeal must be allowed and the suit of 


plaintiffs dismissed with costs through- 
out. 
D Suit dismisse d. 


(I) 30 M L J 559; ATR 1917 Mad. 190; '34 Ind. 
Cas. 486; 3 L W 457; 19 M L T 369. 


*Page of 30 M. L. J.—[Ed.] 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 167-36 of 1935 
April 7, 1936 
HAMILTON, J. O. AND Mrz AHMAD, 
A.J. C. 
Syed PIR KAMAL—PLaInTIFF 
—APPELLANT 
g versus 
Bhai GURCHARAN SINGH anp 
ANOTHER— DEFENDANTS—RESPONDENTS 
Transfer of Property Act (IV of 1882), s. 583—Civil 
Procedure Code (Act V of 1908), O. XXI, r. 683—N.-W. 
F.P. Law and Justice Regulation (VII of 1901), 
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s. 28—Applicability of, s. 53, Transfer of Property 
Act in N-W. F. P.—Suit for decree-holder under 
0. XXI, r. 63, for declaration of his right—Suit not 
instituted on behalf of all creattors—Suit, if bad. 

Although in NW. F. Provinte the prinziples 
underlying the Transfer of Property Act should be 
taken as a guide because it is in accordance with 
general principles of justice, equity and good con- 
science it is not incumbent to apply the whole of 
the Transfer of Pioperty Act to this Province, viz., 
even those parte containing mere rules of procedure, 
and thereby stultify the object of the legislature. 

Consequently s. 53, Transfer of Property Act, does 
not apply to this Province. 

Since O. XXI, r. 63, Civil Procedure Code, is 
a part of the statute relating to procedure and is 
in force in N.-W. F. Province, a plaintiff can bring 
a suit for declaration of hie rights if his objections 
are dismissed without making it necessary for him 
to implead other editors as required by s. 53 
Transfer of Property Act, Champo v. Shankardas (1) 
and Saifulla Khan v. Chaman Lal (2), referred to, 


C. A. from the decree of the District Judge, 
Kohat, dated June 1, 19365. 

Mr, Abdul Qaiyum, for the Appellant, 

Mr. Raja Singh, for the Respondents. 


Hamilton, J. C—This is a further 
appeal against the appellate decision of the 
District Judge, D. I. Khan, setting aside the 
decision of the original Court and dismis- 
sing the suit. The plaintiff was a decree- 
holder who sued for a declaration that his 
judgment-debtor Janak Singh had a one- 
fourth share in a house and succeeded. 
His objection under O. XXI, r. 58, Civil 
Frocedure Code, had failed. Gurcharan 
Singh, brother of the judgment-debtor and 
co-defendant appealed and in the appeal 
the learned District Judge allowed the 
plaint so to be amended as to make it clear 
that the suit was one under O. XXIL, r. 63, 
Civil Procedure Code, but on the other hand, 
he allowed the appeal and dismissed the 
suit because the plaintiff had not sued for 
the benetit of other creditors which the 
learned Judge held he should have done 
following the principles underlying the 
Transter of Property Act based on justice, 
equity and good conscience. 

The section of the Transfer of Property 
Act which lays down that such a suit snould 
be brought for the benent of all creditors 
is s. 53. ‘I'nere is no doubt that in Provinces 
where the Transfer of Property Act applies, 
sucn a suit must be brought for the benetit 
of all the creditors, but that Actis notin 
force in this Province. In Champo v. 
Shankardas (1) it was held that the provi- 
sions of s. 93, Transfer of Property Act, 
being in accordance with general principles 
of jusuce, equity and good conscience, should 


(1) 165 P L R 1912; 14 Ind, Cae, 232; 74 P k 1912; 
148 P W R 1912. 
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be taken as a guide by*the Courts of this 
Province (i. e. the Punjab). We note, 
however, that the Court did not go so far as 
to dismiss that suit, but while not declaring 
that the property in suit was liable to be 
sold in execution of the decree of the plaint- 
iff, it did declare thatthe transfer by the 
judgment-debtor which gave rise to the suit, 
could not affect the rights of the creditors 
of the judgment-debtor to proceed against 
that property in satisfaction of their res- 
pective decrees. In that case the suit had 
been instituted after insolvency proceed- 
ings had commenced and the Court 
remarked: 

“Tt is not open to one of the body of creditors to sue 
for a declaration, such ae that here sought, that the 
property is liable to be sold in execution of his 
particular decree, and a fortiori this ie the case when 
the suit is instituted after insolvency proceedings” 
under Act III of 1907 have commenced ‘This objec- 
tion, however, was not taken in the Courts below or in 
the grounds of appeal to this Court and it was only 
hinted at by Mr. Shadi Lal in the course of his argu- 
ment at the hearing... ...In these circumstances we 
cannot, upon this objection, direct the dismissal of 
this suit, but we obviously cannot so entirely ignore 
the insolvency proceedings as to grant plaintiff the 
declaration in the terms asked for.” 


We have been through the grounds of 
appeal to the lower Appellate Court and find 
nothing in them to the effect that the suit 
should have been brought for the benefit 
of all creditors; so this point was only 
raised in arguments. Though this point 
was, therefore, not taken up at so late a 
stage as in the Lahore case, it was never- 
theless taken up at a sufficiently late stage 
for us to hold that the lower Appellate 
Court should on this ground alone have 
held that the step of dismissing the suit 
was not required, and perhaps that it was 
a case for amendment. The question 
whether s. 53, Transfer of Property Act, 
should be applied in cases of this nature 
is one of importance. As stated above, 
the Lahore High Court has remarked that 
it should be taken as a guide because it is 
in accordance with general principles of 
justice, equity and good conscience. If 
this is to be taken to mean that a suit like 
that which has given rise to this appeal 
must fail because it has not been brought 
for the benefit of all the creditors, although 
s. 53, Transfer of Property Act, is notin 
force, we regret that we do not see our 
way to agree. To go so far would go 
dangerously near to applying the whole of 
the Transfer of Property Act to this 
Province, viz., even those parts containing 
mere rules of procedure, and thereby 
stultifying the object of the legislature. 
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Tt has been held by a Bench of this Court 
in Satfulla Khan v. Chaman Lal (2) that 
the Courts in N.-W. F. P. have to adopt the 
principles underlying the Transfer of 
Property Act as rules of equity, but the words 
of the statute are not to be adhered to. 
No doubt it was there held that the equit- 
able principles governing mortgages and 
other transactions which have been codified 
in the Transfer of Property Act should be 
applied where considered just and equit- 
able, but this does not mean that rules of 
procedure laid down by the Transfer of 
Property Act should also be applied as 
principles of justice, equity and good con- 
science. Again, we might point out that 
O. XXI, r. 63, Civil Procedure Code, isa 
part of the statute relating to proceglure 
and isin force in N.-W. F. Province. It 
authorizes a plaintiff to bring a suit for 
declaration of his rights if his objections 
are dismissed without making it necessary 
for him to implead other creditors. We, 
therefore, seeno need toimport arule of 
procedure from an Act notin force in this 
Province, for under s. 28 of the N.-W. F.P. 
Law and Justice Regulations if is only in 
cases not otherwise specially provided for 
that one has to have recourse to principles 
of justice, equity and good conscience to 
arrive at a decision. 

For the reasons given above, we hold that 
the rule of procedure laid down by s. 53, 
Transfer of Property Act, does not apply to 
this Province and the suit was correctly 
framed in the present case. We accept 
the appeal, set aside the order of the 
Appellate Judge and remand the case to 
him for decision on the merits under O. XLII 
read with O. XLI, r. 23, Civil Procedure 
Code. The stamp on the memorandum of 
appeal to be refunded; costs of this appeal 
and of the proceedings in the lower 
Appellate Court shall be given to the party 
who eventually succeeds. We fix Rs. 40 as 
the Pleader’s fee. 

Appeal allowed. 


D. 
(2) AI R 1936 Pesh. 43; 160 Ind. Cas. 986; 8 R 
Pesh. 140. 





OUDH CHIEF COURT 

Criminal Appeal No. 160 of 1936 

July 20, 1936 

‘NANAVUTTY AND SMITH, Jd. 
KALKA—ApPELLANT 
versus 

EMP EROR—COMPLAINANT—RESPONDENT 
Criminal trial—Alibi—Evidence strong against 
accused—Accused found to have, motive—Recovery 
of blood-stained garments and knife—Held, alibi- 
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evidence was not to be treated seriously—Penal 
Code (Act XLV of 1860), s. 302. 

The Court was satisfied that the accused had some 
motive for attacking the deceased and there was no 
evidence to show that any one else ‘had any motive 
for attacking her. The prosecution evidence was 
very strong against the accused. The recovery of a 
blood-stained shirt from the person of the accused 
and of a blood-stained knife from a rovm in his 
house strongly corroborated the rest of the prosecu- 
tion evidence : 

Held, that, in view of the strength 
against the accused, it was impossible to treat 
seriously his alibi evidence especially when that 
evidence was given by men belonging to his 
caste and the person with whom the accused alleged 
he was at the time in question was not produc- 
ed. 

Held, on evidence, that the accused was correctly 
convicted under s, 302, Penal Code. 


Gr. A. against the order of the Additional 
Sessions Judge, Sitapur, dated April 30, 
1936. 

Mr. Hargobind Dayal, for the Appel- 
lant. 

Mr. H.S. Gupta, 
for the Crown. 

Judgment.—This is an appeal by one 
Kalka, a Brahman by caste, aged 40, 
who has been cenvicted by the learned 
Additions1 Sessions Judge of Sitapur 
under s. 302, Indian Penal Code and has 
been sentenced to death subject to the 
confirmation of this Court. The reference 
in that connection is before us along with 
the appeal. 

The appellant is said to have murdered 
one Musammat Parbati, the wife of one 
Sumer gadaria, on the morning of 
January 10 last. It is said that the appel- 
lant had been carryingon an intrigue 
with the deceased. This intrigue became 
known to her husbani, who told her to 
break off her association with Kalka. This 
according to Sumer, she did, but the ap- 
pellant approached the woman again 
without success. The prosecution case is 
that enraged by his unsuccessful attempts 
to resume relations with Musammat Par- 
bati the appellant, Kalka, attacked her 
oo the morning in question and killed 
er. 

Sumer, the husband of the deceased 
woman was the first prosecution witness. 
He referred to the relations between the 
appellant and the deceased, and said that 
on the morning in question he heard his 
wife crying out, andon running towards 
her saw the appellant attacking her with a 
knife. According to him, two men, named 
Barma and Sham Lal, were standing near 
by, but on his shouting for help those two 
men and the appeliant, Kalka, took to 
their heels. The body of Musammat 
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Parbati, the witmess says, had been 
thrown into an adjoining pond by Kalka. 
The witness went to the Misrikh Police 
Station and reported the occurrence. Ac- 
cording to this report, both Kalka and 
Sham Lal took part in the attack on the 
deceased woman. We shall return to this 
print later. 

One Gajju gadaria said that he heard 
Sumer’s shouts and saw Kalka attacking 
the deceased woman with a knife, after 
which Kalka pushed her into the pond 
and ran away. This witness said that he 
did not see anything of Barmadin, as he 
called him, or Sham Lal. 

Musammat Phula, who is alsoa gadaria 
by caste, says that she heard Sumer's 
shouts and saw Kalka running away with 
something in his hand, and one Jangli, 
a pasi by caste, alsosaid that he saw the 
appellant running away from the pond. 

‘The case was investigated by a Police 
Officer named Ainul Haq, whose evidence 
shows that a shirt that seemed to be blood- 
stained was found on the person of Kalka 
when he was arrested. This officer further 
deposed that he found the house of Kalka 
locked up, but that Kalka unlocked it and 
in a room in the house was found a knife 
that was apparently blood-stuined. The 
shirt and the knife were sent for chemi- 
cal examination, and were reported to 
be stained with human blood. 

The appellant denied before the Courts 
below that be killed the deceased woman. 
He pleaded enmity with the main prose- 
cution witnesses against him. He admit- 
ted thatthe shirt produced was his, but 
he explained the blood stains on it by 
saying that he had been struck by a bul- 
lock, and his nose bled. He denied that 
the knife was recovered from his house, 
and said that the house was not searched 
in his presence. In defence he called in 
all five witnesses. The first of these, 
Ganga Ram, said that a few days before 
Musammat Parbati was killed, the appel- 
lant, Kalka, had been struck by a bullock, 
blood being drawn from his head and 
nostrils. The shirt produced was being 
worn at that time by Kalka, and it got 
stained with blood. This witness further 
said that Sumer did not at first name any 
one as having killed the deceased. The 
witness also said that when Kalka’s house 
was searched by the Police Officer, Kalka 
himself was not present. 

Another witness, named Champa, corro- 
porated Ganga Ram as to the manner in 
which Kalka’s shirt got blood-stained, and 
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as to Kalka’s not being* present when his 
house was searched. 

Bhikhari said that Kalka was not pre- 
sent when his house was searched. 

Two witnesses, named Bhagwan Din 
and Ram Narain, said that on the day 
in question they and Kalka were with the 
patwari from 8 a. Mm. till noon, assisting 
him in his field-inspection. They said further 
that when Sumer raised the alarm that 
his wife has been murdered, he did not 
accuse anyone of having committed the 
crime. 

There can be no possible doubt, of 
course, that Musammat Parbati was, in 
fact, murdered on the morning in question. 
The medical evidence shows thai she had 
anumber of contusions and abrasions as 
well as five incised wounds. The incised 
wounds could have been caused with a 
weapon like the knife produced. The 
cause of death, according to the Civil Sur- 
geon, was throttling, combined with shock, 
and bleeding from the incised wounds. 
The evidence of the main witnesses, Sumer, 
Gajju, Musammat Phula and Jangli, we 
have already referred to. Another witness, 
named Gurdin, also said that he saw Kalka 
running away when Sumer raised the alarm, 
but the learned Sessions Judge did not rely 
upon the evidence of Gurdin, and we pre- 
fer to leave his evidence out of account. We 
are satisfied that Kalka had been carry- 
ing on an intrigue with the deceased 
woman. What Sumer says on that point is 
corroborated by Gajju, who says that a 
“panchayat had been convened, and 
Sumer had been out-casted by reason of 
the intrigue. The defence witness Bhikhari, 
who, like Sumer isa gadaria by caste, 
admitted that Sumer had been out-casted, 
though he professed not to know why 
that had been done. 

The learned Counsel who argued the case 
before us on behalf of the appellant urged 
that in the first report one Panchem gadaria 
and the wife of Gurdin gadaria were named 
as being amongst the persons wha ran up 
when Sumer raised the alarm, but neither 
of those persons was Called as a witness. 
On the other hand, Gajju, who was pro- 
duced asa witness, was not mentioned 
in the first report. Tne learned Counsel 
also laid stress on the fact that the first 
report represented that one Sham Lal also 
took part in the attack on the deceased, 
and that one Barma was standing near by, 
but no witness other than Sumer mention- 
ed either of those persons, and Sumer him- 
self in his evidence in the Court of Session 
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merely said that those two men were stand- 
ing close by. 

The learned Sessions Judge was of opin- 
jon that Pancham gadaria andthe wife of 
Gurdin gadaria may have been reluctant 
to give evidenee against Kalka, since he is 
Brahman, which explanation, of course, 
is possible. As regards Sumer mention- 
ing Sham Lal and Barma, the learned 
Sessions Judge was of opinion that they 
might have run away before any one but 
Sumer arrived on the scene. This, again, 
isa possible explanation. As regards the 
fact that Gajju was not named in the 
first report as a witness, it seems to us 
that the probable explanation is that 
Sumer did not then know that Gajju had 
witnessed the occurrence. The fact remains 
that Kalka was mentioned in the first re- 
port, and we are satisfied that he had some 
motive for attacking the deceased weman, 
whereas there is no evidence whatever 
tending to show that any one else had any 
motive for attacking her. 

As we have said already, the appellant 
admits that a blood-stained shirt was recover- 
ed from him, and his explanation of how 
it came to be blood-stained does not strike 
us as being at all convincing. The defence 
witnesses, Ganga Ram and Champa, who 
support his explanation on that point, are, 
like himself, Brahmans. We are satisfied 
that a knife stained with human blood was 
found in the appellent’s house, and we do 
not believe that the house was searched in 
the absence of the appellant. The Police 
Officer, as we have said already, said in his 
evidence that Kalka himself unlocked the 
house, and he is corroborated on that point 
by one Ghulam Husain, a zilladar of the 
Narsinghpur Atwa estate. We see no reason 
why the Police Officer and Ghulam Husain 
should not be believed, and the recovery 
of a blood-stained shirt from the person of 
the appellant and of a blood-stained knife 
from a room in his house are circumstances 
which strongly corroborate the rest of the 
prosecution evidence. In view of the strength 
of the case against the appellant it is impos- 
sible totreat seriously his alibi evidence— 
that evidence also was given by two men 
whoare Brahmans by caste, and the patwari, 
who was the best person to give evidence 
on the point, if the appellant had really been 
with him on the morning in question, was 
not produced. In the circumstances the 
learned Sessions Judge was perfectly justi- 
fied in rejecting the alibi of the ap- 
pellant. 

We are satisfied that theeappellant caused 
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the fatal injuries to the deceased woman. ` 
Jt is true that the Civil Surgeon thought 
that her death was due to some extent to 
throttling, whereas Sumer and Gajju says 
that they saw the appellant attacking the 
woman witha knife, but the medical evi- 
dence makes it clear that the woman had, 
in fact, a number of incised wounds, and 
that the hemorrhage from those wounds 
contributed to her death. The pressure on 
the woman's neck, which was evidenced hy 
certain contusions, may nothave been ob- 
served by the eye-witnesses -We find that 
the appellant has been correctly convicted 
of an offence punishable under s. 302, 
Indian Penal Code, and there are no ex- 
{enuating circumstances which would justi- 
fy ugin reducing the sentence. We accord- 
ingly dismiss the appeal, uphold both the 
conviction and the sentence, and direct 
that the sentence be carried out according 
to law 


N. Appeal dismissed. 


BOMBAY HIGH COURT 
Second Civil Appeal No. 167 of 1932 
January 7, 1936 

MACKLIN, J. 

RAOJI BHAVDU AND OTHERS—PLAINTIFFS - 
ÅFPELLANTS 

VETSUS 
B. B. & C. I. Ry.—Dzrenpants— 

RESPONDENTS 

Railways Act (IX of 1890), s. 72—Ratlway receipt 

—Agreement No. 3 contained in it explained—Goods 
consigned to self—Ratlway Company delivering goods 
to third person—Railway receipt not endorsed by 
consignee—Liability of Railway—Delivery, whether 
proper. 

The plaintiff (an agent) sent certain goods by rail. 

The railway receipt was made out in the name of 
‘the plaintiffs themselves Gin other words the goods 
were consigned to self), But it so happened that 
the goods were taken delivery of by a third person 
who produced the receipt at the place of destina- 
tion though there was no endorsement by the con- 
signee. The receipt contained conditions for con- 
signors, one of which was that in case the consignee 
did not himself attend to take the delivery, he must 
endorse the receipt with a request to deliver it to 
the person whom he wishes. Wurther if the receipt 
was not produced the goods weie liable to be with- 
held at the discretion of the Company. The plaintiff 
filed a suit claiming on the basis of this rule, that 
the Company was bound to deliver goods only upon 
the production of the receipt either by consignee 
a by the person, in whose favour it was endors- 
ed; 

Held, that under s. 72, Railways Act, the respon- 
sibility of a railway as regards carriage of gvods 
is that of a bailee under ss. 152 and 161, Contract 
Act, and is not that of a common cartier; and that 
such responsibility can be limited only by special 
agreement in a pr&per form. Thus there was no 
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obligation to deliver godds to any particular person. 

Held, further that the object of the condition was 
to protect the railway, and that what it imported 
was nothing more than a warning to the consignor 
that delivery may be refused by the Railway Com- 
pany in the event of certain conditions imposed upon 
consignees not being observed. It did not import 
the converse, namely that if those conditions are not 
observed, the Railway Company will on no account 
deliver the goods. To interpret the rule in that 
way is to lay too much stress upon the word “must” 
appearing in the second part ot the rule. 

The rule meant neither more nor less than what 
wae mentioned namely that it was the duty of the 
consignee to endorse the receipt in favour of the 
person whom he wished to tuke delivery. Consequent- 
ly, the delivery was proper. 


S.C. A. from the decision of the District 
Judge, Dhulia, in Appeal No. 159 of 1930. 


Messrs. 4. G. Desai and C. K. Shah for 
Mr. D. B. Tilak, for the Appellants. 

Messrs. M. R. Jayakar and J. G. Mody, 
for the Respondents. 


Judgment.—the plaintiffs in this case 
are a nrm of commission agenisin Nandur- 
bar. In March 1928, they bought on be- 
half of the firm Raghunathmal Satyanara- 
yan & (Qo. a quantity of castor seeds and sent 
them by rail from Nandurbar to Bombay 
for the purpose of deiivery being even- 
tually taken by Raghunatnmal Satyanarayan 
& Co. The Railway Receipt was made 
out inthe name of the plaintiffs them- 
selves (in other words the goods were con- 
signed toselfj and was handed over by 
the plaintiffs to one Bansilal who was an 
agent of Raghunathmal Satyanarayan & 
Co. According to the plaintiffs the under- 
standing between themselves and Bansilal 
was that Bansilal suould forward the Rail- 
way Receipt to Raguunathmal Satyanarayan 
& Co, that Raghunathmal Satyanarayan 
& Co. should tnen remit the purchase 
price of the goods to the plaintiffs at 
Nandurbar wloug with tne Railway Receipt, 
and that the Railway Receipt should then 
be re-transmitted from Nandurbar endors- 
ed by the plaintiifs for delivery to Raghu- 
nathmal Satyanarsyan & Co. It appears, 
however, that Bansilal himself sent the 
Railway Receipt to Raghunathmal Satya- 
narayan & Co. and tney thereupon endors- 
ed it tothe Oza Agency; the Oza Agency 
endorsed it to Kalidas Narayandas, and 
Kalidas Narayandas finally endorsed it in 
favour of the carting agents, F. R. & 
Sons, who eventually took delivery of the 
goods from the railway in Bombay. The 
plaintiffs now sue the B. B.& OU. L Railway 
Company for the value of the consignment 
on the ground that the Railway Company 
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was wrong in delivermg the goods with- 
out an endorsement upon the Railway Re- 
ceipt by the consignee himself. 

The defence in the main was that 
under r. 3, printed on the back of the Rail- 
way Receipt there was no obligation upon 
the defendant company to deliver only to 
the endorsee of the consignee and that 
the plaintiffs were well aware of the mer- 
cantile usage by which goods conveyed 
by rail are delivered in practiceto a per- 
son other than the endorsee of the con- 
signee provided that the Railway Company 
is satisfied that that person is entitled to 
receive them. The trial Court rejected the 
contentions of the defendant and held that 
the Railway Company was bound to deliver 
only to the consignee or his nominee. The 
lower Appellate Court took a contrary view 
and held that by delivering the Railway 
Receipt to Bansilal the plaintiffs treated him 
as their agent and that by commercial 
usage it was open to the Railway Company 
to deliver the goods to persons other 
than the consignee or his endorsee provid- 
ed that the company was satisfied that such 
persons were the proper persons to receive 
the goods. The plaintifis now come in se- 
cond appeal. 

Put shortly, the argument on behalf of 
the plaintifis-appellants is that under 
s. 72, Railways Act, the responsibility of a 
Railway Administration əs regards the 
carriage of goods is that of a bailee, which 
responsibility can be limited only by an 
agreement in wliting in an approved form; 
that such an agreement in an approved 
form is to be found in condition No. 3 of 
the conditions printed on the back of the 
Railway Receipt; and that no considera- 
tion of agency or mercantile custom can 
be of any effect to modify the responsi- 
bility imposed upon the Railway Company 
by condition No. 3. That means that the 
plaintiffs stand or fall by condition No.3 
on the back of the Railway Receipt, which 
they contend means that the Railway Com- 
pany may deliver goods only upon the 
production of a Railway Receipt either by 
the consignee or by somebody nominated 
by the consignee himself to take delivery 
of the goods and endorsed as such upon 
the Railway Receipt. 

Section 72, Railways Act, says that sub- 
ject tothe other provisions of the Railways 
Act the responsibility ofa railway as re- 
gards carriage of goods is that of a bailee 
under ss. 152 and 161, Contract Act, and is 
not that of a common carrier: and it fur- 
ther says that such responsibility can be 
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limited only by special agreement in a 
proper form. The reference to the Con- 
tract Act means that asa carrier of goods 
the railway is bound to take as much 
care of the goods committed to its care for 
delivery as a man of ordinary prudence 
would take of his own goods of similar 
value, and that if it has done so, it is not 
responsible for the loss or destruction or 
deterioration of the goods, and lastly that, 
if the Railway Company through its own 
fault fails to deliver the goods at the 
proper time, it is responsible for any loss 
or destruction or deterioration of the goods 
that may take place from that time. Thus 
under s. 72, there is no obligation thrown 
upon a Railway Company to deliver the 
goods to any particular person ; and the 
question is whether condition No. 3 pfinted 
on the back of every Railway Receipt im- 
poses such a liability upon the Railway 
Company. The conditions onthe back of 
the Railway Receipt are headed “Notice 
to consignors, ` and they run as follows : 
“The company hereby give public notice 

* * x * * x * * * 
“(3) That the Railway Receipt given by the 
Railway Company for the articles delivered for con- 
veyance must be given up at destination by the 
consignee to the Railway Company, or the railway 
may refuse to deliver, and that the signature of 
the consignee or his agent inthe delivery book at 
destination shall be evidence of complete deli- 
very. 

i the consignee does not himself attend to take 
delivery, he must endorse on the receipt a request 
for delivery to the person to whom he wishes it 
made, and if the receipt is not produced, the deli- 
very of the goods may, at the direction of the Rail- 
way Company, be withheld until the person entitl- 
ed in its opinion to receive them has given an 
idenmity to the satisfaction of the Railway Com- 
pany.” 


* 


On behalf of the appellants it is con- 
tended that this condition prescribes both 
the rights and the liabilities of the Rail- 
way Company. On behalf of the defend- 
ant company it is contended that it deals 
only with the rights of the company and 
imposes no liability. In my opinion, the 
contentions of the defendant company must 
prevail. To meit seems that the object 
of therule is to protect the railway, and 
that what it imports is nothing ‘more than 
a warning to the consignor that delivery 
may be refused by the Railway Company 
in the event of certain conditions imposed 
upon consignees not being observed. I am 
unable to see that it intends to import the 
converse, namely, that if those conditions 
are not observed, the Railway Company 
will on no account deliver the goods. To 
interpret the rule in thate way seems to me 
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to lay too much stress upon the word “must” 
appearing in the second part ofthe rule. 
When that word is used in the first half 
of the rule, it clearly does not mean that 
failure to obey the rule will, in every case, 
without exception, result in delivery being 
refused, because the rule runs “Railway 
Receipt mustbe given upor the railway 
may refuse delivery.” Thus the word 
“must” does not convey in the first half 
of the rule any peremptory obligation, and 
I do not know why it should be interpret- 
ed in a different sense in the second half 
of the rule. I take it that the rule means 
neither more nor less than it says, namely 
that it is the duty of the consignee to en- 
dorse the receipt in favour of the person 
when he wishes to take delivery. 

Iteis clear from the latter half of the 
rule, dealing with the situation arising when 
no Railway Receipt at all is produced, that 
the Railway Company reserves to itself a 
wide discretion, and it seems to me to 
be anomalous for the Railway Company to 
reserve to itself a wide discretion when no 
Railway Receipt at all is produced but to 
reserve no discretion at all when a Rail- 
way Receipt is produced by a person who 
is able to show to the company some claim 
to be the rightful person to take delivery. 
Upon thisinterpretation of condition No. 3, 
on which alone the plaintiffs rely in their 
claim against the company, the other ques- 
tions raised in the lower Courts regarding 
mercantile usage and the position of Bansi- 
lal as an agent of the consignee no longer 
survive for consideration, since the plaint- 
iffs’ case must fail upon the ground on 
which they now base it. I, therefore, think 
it unnecessary to call upon the parties to 
argue the rest of the case, andI dismiss 
this appeal with costs. 

D. Appeal dismissed, 


OUDH CHIEF COURT 
Execution of Decree Appeal No. 73 
of 1935 
July 14, 1936 
Nanavorty AND SMITH, JJ. 
SURAJ MOHAN DAYAL—Dzoren-Hotper 
—APPELLANT 
versus 
Kr. SARUP NARAIN AND ANOTHER— 
J UDGMENT- DEBTORS —RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XD, 71 
(2)-- Judgment-debtors in present lawful possession— 
Decree-holder not having right to remove them— 
Appointment of Receiver, if proper — Dispossession 
of party from property and appointment of Receiver 
in respect of u—Distinction, if can be drawn. 
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Where the judgmentdebtors are in present pos- 
session of property by virtue of their having furnish- 
ed the security bond demanded from them by the 
High Court as a condition of execution being stayed, 
the decree-holder has no present right to remove 
them from possession and the appointment of a Re- 
ceiver would be tantamount tothe removal of the 
judgment-debtors from the property and hence O. 
XL, r. 1 (2), Civil Procedure Oode, is a bar to the 
appointment of Receiver. 

It is doubtful whether any distinction can be 
drawn between the dispossession of a party from 
property, and the appointment of a Receiver in respect 
of that property. 


Ex. D.A. against the order of the Snb- 


Judge of Sitapur, dated August 17, 
1935. = 


Mr. Makund Behari Lal, for the Appel- 
lant. 


Mr. Radha Krishna, for the Respondents. 


Judgment.—tThis is an appeal from an 
order of the learned Subordinate Judge 
of Sitapur, by which he declined to ap- 
point a Rezeiver of certain property. 


The facts of the matter are stated in 
our judgment of to-day’s date in Execution 
of Decree Appeal No. 72 of 1935. Briefly 
to recapitulate the circumstances, the dec- 
ree-holder obtained a decree in the Court 
of the Subordinate Judge of Bareilly 
against the judgment-debtors, and the 
decree was transferred tothe Court of the 
Subordinate Judge of Sitapur for execu- 
tion. The judgment-debtors afterwards 
obtained from the High Court of Allahabad 
an order for stay of executionof the decree 
subject to their furnishing satisfactory 
security in the sum of Rs. 15,000. That 
security was furnished to the satisfaction of 
the learned Subordinate Judge of Sitapur. 
The decree-holder, nevertheless, applied 
for the appointment of a Receiver over 
part of the property in question with a 
view to the realisation of the costs award- 
ed to him, which costs, we are told, amount- 
ed to Rs. 2,726-12-0. The learned Court 
below has declined to appoint a Receiver. 


The learned Counsel for the appellant 
contends thatthe order obtained from the 
Hon’ble High Court did not apply to the 
costs, and that accordingly he was entitl- 
ed to ask for the appointment of a Receiv- 
erin spite of the order granted by the 
Hon'ble High Court. The contention is that 
the appointment of a Receiver would not 
amount to dispossession of the judgment- 
debtors from the property in question, 
reliance being placed on certain observa- 
tions of their Lordships of the Privy Coun- 
cil in Nawab Bahadur of Murshidabad 


sy 
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v. Karnani Industrial “Bank, Limited re- 
ported in L. R. 581. A. 215 at p. 219 (1). 

In our opinion, the distinction sought 
to be drawn by the learned Counsel for 
the appellant is an extremely subtle one, 
and we doubt very much whether any 
‘distinction can be drawn between the dis- 


possession of a party from property, and’ 


the appointment of a Receiver in respect 
of that property. Jn our opinion, sub-r. (2) 
of r. 1 of O. XL of the Civil Procedure Code 
is a bar to the appointment of a Receiver 
in the present case. The judgment-deb- 
tors are at present in possession of the 
property by virtue of their having furnish- 
ed the security demanded from them by 
the Hon'ble High Court as a condition of 
execution being stayed, and in these cir- 
cumstances the decree-holder has not a 
present right to remove them from pos- 
session. We take the view that the ap- 
pointment of a Receiver would be tanta- 
mount to the removal of the judgment- 
debtors from the property in question, and 
in these circumstances we think though 
for different reasons, that the learned Court 
below was correct in declining to appoint 
a Receiver. . 

The result is that this appeal is dismiss- 
ed with costs. 

N. Appeal dismissed. 

1) 58 I A 215 at p. 219; 132 Ind. Cas. 727; AIR 
1931 P C 160; 53 O LJ 493; (1931) A LJ 495; 35 
O WN 791; Ind. Rul. (1931) P C215; 61 M LJ 208 
(PO). 





CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 538 
of 1933 
April 16, 1935 
R.C. MITTER. J. 
MANIRUDDIN BEPARI 
—PLAINTIFF—APPELLANT 
versus 
Tun CHAIRMAN or tae MUNICIPAL 
COMMISSIONERS, DACCA 
MUNICIPALITY—Dzrenpant 
— RESPONDENT site 
1 Municipal Act (IIT of 1884), ss. 34, 234, 30 
Bag road used by public—Road not diverted— 
Portions on it, if can be leased out and licenses in 
respect thereof given to stall-holders—Practice—Evi- 
dence—Allegations in plaint admitted by defendant in 
written statement—Plainttff, if should be asked to prove 
idence. 

gk Ng a principle of law that a natural 
erson has the capacity to do all. lawful things unless 
his capacity has been curtailed by some rule of law. 
Tt is equally a fundamental principle that in the 
case of a statutory corporation it is just the other 
way. The corporation has no power to do anything 
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unless those powers are conferred on it by the 
statute which creates it. In the Bengal Municipal 
Act of 1884, there is nothing which gives any power 
to the Municipality to allow the use a public tho- 
roughfare from day to day for any other purpores 
than a public pathway. It has no doubt the power to 
divert a road, and if it diverts it, a portion of the 
old 10ad which is no longer necessary to be used asa 
road is land for all intents and purposes and the 
Municipality can deal with that land, which is 
no longer used ag road, under the provisions of s. 34, 
Whatever doubt there may have been in this respect 
has been removed by reason of the amendment of 
g. 30 of the said Municipal Act by vesting the sub- 
soil of the road also to the Municipal Commissioners. 

Where, therefore, the public road way is still there 
and the ground is being used as a road way by the 
public, s. 34 -of the Bengal Municipal Act would not 
be sufficient to support the action of the Munizipality 
in leasing out the road side and granting licenses 
of the same tothe stall keepers nor does s. 234 
of the Bengal Municipal Act make the action of the 
Municipality intra vires. ° 

Section 234, Bengal Municipal Act contemplates a 
case where for the purpose of raising a building or 
for other requirements the temporary use of the road 
way is necessary by the owner for depositing or 
unloading building materials or where for the pur- 
pose of erecting a building foundation excavations 
have to be made near the road, ete. It does not 
contemplate the establishment by the Municipality of 
a regular market every day from 6 o'clock in the 
evening to 12 o'clock at night on a part of the road 
way used by the public. 

The plaintiff is not required to adduce any evidence 
in support of the fact alleged in the plaint and ad- 
mitted by the defendant in his written statement. 

A. against the decree of the Subordinate 
Judge, First Court, Dacca, dated November 
17, 1932, reversing the decree of the Mun- 


sif, Fifth Court, Dacca, dated July 5, 1932. 


Sir Saadullah and Sayed Farhat Alt, 
for the Appellant. 


Mr. Prokash Chandra Pakrashi, for the 
Respondent. 


Judgment.—-This appeal which is on 
behalt of the plaintiff must be allowed. 
The defendant is the Chairman of Muni- 
cipal Commissioners of the Dacca Muni- 
cipality. There is public thoroughfare in 
the town of Dacca called the Cnawkbazar 
road and the plaintiff's house abuts on it. 
Jt is still a public thoroughfare. The 
Municipality has not stepped or diverted 
any portion thereof. In fact, it is admitted 
that the whole of it isused as a thorough- 
fare from morning up to6 o'clock in tne 
evening and portions of ıt are used as a 
public thoroughfare from 6 o'clock in the 
evening till6 o'clock in the morning. 
But what the Municipality has done is this. 
It has granted either licenses or leases 
to milkmen and other shop-keepers tu use 
a portion of the public thoroughfare for 
the purpose of putting their articles there 
and vending them. This they usually do in 
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pursuance of the said licenses or leases 
from the Municipality generally from 6 
o'clock in the evening till 12 o'clock in 
the night asisthefinding of the Court 
below.. The plaintiff's suit isa very simple 
suit. He has recited the fact thatit is by 
the permission of the Municipality that the 
Said shop-keepers come there every evening, 


occupy a portion of the public thorough- 
fare and sell their articles. In para. 4 of 
the plaint hestated definitely that this 


action on the part ofthe Municipality is 
ultra vires and in prayers Kaand Kha, 
‘the plaintif wants, first of alla declara- 
ration that the Municipality has no right 
to grant licenses of this character to 

sople forselling their articles by occu- 
pying portions of the public highway 

(prayer Ka) and he wants an injunction 
“to restrain the Municipality from granting 
licenses or leases of this character (prayer 
Kha). In its written statement, the 
Municipality admitted that it has been 
granting licenses and leases of the 
character alleged in the plaint and in 
para. 8 it justified its action by pleading 
that it was acting intra vires. 

The learned Munsif made a decree in 
favour ofthe plaintiff. The terms of the 
decree are as follows: 

“that the suit be decreed with costs, Plaintiff do 
get a declaration in terms of the prayer in the plaint. 
The defendant Municipality bz permanently res- 
trained from leasing out the road-side in front of 
the plaintiff's building to th: goalas and other stall- 
keepers, as prayed for by the plaintiff”, 5 

The decree is a ljutle defective because 
if the plaintiff was entitled -to the reliefs 
claimed, the word ‘license’ also ought to have 
been included in the terms ofthe decree, 
that istosay, the decree ought to have 
been in this form, f . 
“that the plaintiff do get a declaration in term: 
of the prayer Ka of the plaint. The defendant 
Municipality be accordingly restrained from leas- 
ing out the road-side land in front of the plaintiff's 
building or granting licenses of the sama to the 


gealas and other stall-keepers as prayed for by the 
plaintiff,” 
Before the learned Munsif, the Muni- 


cipality wanted to justify its action by re- 


ferting toss. 34 and 134 of the Bengal 


Municipal Act of 1814. New, s. 
these terms : 

“The Commissioners ata meeting...... may sell, let, 
exchange or otherwiss disposa of eny land not 1e- 
quired tor such purposes,” 

If the Chawkbazar Road of that parti- 
cular place had been closed permanently 
or if inthat part the Municipal Commis- 
sioners had diverted the roadway with 
the result that the land formerly occupied 
by the rcadwasmo longer tobe used as 
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a roadway, the Municipal Commissioners 
could have proceeded under this section 
and could have sold or let out or exchang+ 
ed that piece of land. But inasmuch as 
the roadway is still there and the ground 
is being used as a roadway by the pub: 
lic, 5. 34 of the Bengal Municipal Act would 
not be sufficient to support the action 
which the Municipality has taken nor do 
I think that- s. 234 of the Bengal Munici- 
pal Act makes the action of the Munici- 
pality complained of intra vires. Section 
234 runs in these words: 

“The Commissioners may grant permission to any 
person, for such period as they may think fit, to 
deposit any movable property oa any road, or to 
make an excavation irany road, or fo enclose 
the whole or any part of any road, and may 
charge such fees as they may fix for such pers 
mission: provided that such person undertakes to 
make due provision for the passage of the public 
and to erect sufficient fences to protect the public 
from injury, danger or annoyance and to light 
such fences from the sunset to sunrise sufficiently for 
such purpose.” . 

Tnis section clearly. contemplates a case 
where for the purpose of raising a build- 
ing or forother requirements the tempo- 
rary use of the road way is necessary by 
the owner for depositing or unloading 
building materials or where for the purposa 
of erecting a building foundation ex- 
cavations have to be made near the 
road, ete. lt does not contemplate the 
establishment by the Municipality of 
a regular market every day from 
6 o'clock in the evening to 12 o'clock 
at nightona part of the roadway. The 
learned Munsif rightly repelled tne con- 
tention of the Municipality that it acted 
intra vires by holding that these two sections 
have no application to the facts of this 
case. 

The learned Subordinate Judge on appeal 
also takes the view that s. 34 ors. 234 
cannot be called in aid by tne Municipality: 
for the purpose of supporting its action 
but the learned Subordinate Judge has: 
proceeded-on the ground that no evidence. 
nas been adduced by the plaintiff toshow 
thatthe Municipality his either granted: 
leases to the gualas to occupy porticns of; 
the road way or licensesto vend their: 
articles there. I donot quite follow the- 


learned Subordinate Judge m this 
respect. In the -written statement, the 
Municipality admitled that it has 
either granted licenses to the saop-: 


keepers to vend their articles on the road 
way or has granted leases tothem. ‘There 
being an admission of this fact in the 
written statement, the plaintiffis not re- 
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quired to adduce any evidence in support 
of the fact alleged in the plaint, amely. 
thatit was by reason of the permission 
and leases granted by the Municipality 
that the goalas and other shop-keepers 
come there and vend their articles every 
day. The reasons, therefore, which the 
learned Subordinate Judge has given in 
reversing the judgment of the learned 
Munsif do not appear to me to be sound. 

It is a fundamental principle of law that 
a natural person has the capacity to do 
all lawful things unless his capacity has 
been curtailed by some rule of law. It is 
equally a fundamental principle that in the 
case of a statutory corporation it is just 
the other way. The corporation has no 
power to do anything unless those powers 
are conferred on it by the statute which 
creates it. Inthe Municipal Act of 1884, 
I donot find any power given to the 
. Municipality to allow the use a public 
thoroughfare from day to day for any other 
purposes than a public pathway. It has no 
doubt the power to divert a road and if 
it diverts it a portion of the old road 
which isno longer necessary to be used 
asa road is land for all intents and pur- 
poses and as Ihave stated, the Munici- 
pality can deal with that land, which is no 
longer used as road, under the provisions 
of s. 34. Whatever doubt there may 
have been in this respect has been remov- 
ed by reason ofthe amendment ofs. 30 
of the said Municipal Act by vesting the 
sub-soil of the road also to the Municipal 
Commissioners. 

I accordingly hold that the action of the 
Municipality complained ofis ultra vires 
and the plaintiff is entitled to the declara- 
tion prayed for inthe plaint and to an 
injunction in this form, that the defendant 
Municipality be restrained from leasing 
out the road-side in front of the plaintiff's 
building or in granting licenses of the said 
road-side lands tothe gvalas and other 
stall-keepers. 

The result is that this appeal is allowed, 
the judgment and decree of ihe learned 
Subordinate Judge set aside, the decree of 
the learned Munsifis restored with the slight 
modification which I have indicated above. 
The plaintiff is entitled to his costs against 
the Municipality throughout. 

Leave to appeal under the Letters Patent 
asked for is refused. 

D. Appeal allowed. 
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RANGOON HIGH COURT* 
Criminal Appeal No. 1717 of 1935 
February 19, 1936 
BAGULEY, J. 

NGA THEIN MAUNG—APPELLANT 
versus 

EMPEROR-—Oprosits Party 

Criminal Procedure Code (Act V of 1898), ss. 164, 
342, 364 (1)—Hvidence Act (I of 1872), s. 21—Ss. 164, 
342 and 364, Criminal Procedure Code, whether 
exhaustive—S. 21, Evidence Act, if limited—Con- 
fessions under s. 164—Recording of confession, 
whether compulsory—Non-compliance with s. 164— 
S. 533, whether prevents it from being ruled out—Cri- 
minal trial—Confession—Admissidility, question of — 
Aid of Evidence Act or Criminal Procedure Code. 

Sections 164, 342 and 364, Criminal Procedure 
Code, are not exhaustive and do not limit the 
generality of s, 21, Evidence Act, as to the relevancy 
of admissions. Barindra Kumar Ghose v. Emperor 
(7), relied on. |. ‘ 

Section 1 (2), Criminal Procedure Ccde, shows that 
the Criminal Procedure Code does not affect any 
special or local law in force; so one must look to 
the Evidence Act for the admissibility of confessions 
A to the Oriminal Procedure Code. [p. 164, 
co'. 1. 

Section 164, Criminal Procedure Code, does not in 
terms require a Magistrate, to whom a contession i8 
made, to record it at all. So long as the English 
language has its present meaning “may” cannot 
mean “must;” so s. 164 clearly leaves it optional to 
the Magistrate whether he records a confession or 
not. lf he does record it, then the section makes 
it compulsory that he shall record it in a certain 
way. As, however, s. 91, Evidence Act, only so fer 
as this matter is concerned, refers to “all cases in 
which any matter is required by law to be reduced 
to the foim of a document,” it hae no application. 
In cases where it does apply, i.e., when the con- 
fession has been reduced to writing but s. 164 has 
not been fully complied with then of course s. 533, 
Oriminal Procedure Code, becomes in terms a “special 
provision” refeired to in s. 1 2), Oriminal Procedure 
Code, and prevents the confession being ruled out 
as entirely incapable of proof. Nga Po Due v. 
Emperor (3), In re Vellamoonji Goundan (4), Pedda 
Obiyadu v. Emperor (5), Abaulla v. Emperor (6), 
Barindra Kumar Ghose v Emperor (7) and Emperor 
v. Fauzdar (8), referred to. Nga Ta Pu v. Emperor 
(1), dissented ircm. 

Or. A. from an order of the Additional 
Sessions Judge, Prome, dated November 23, 
1935. 

Facts.—There was a dacoity at the house 
of cne Maung Gyi at Paungde. When the da- , 
coits left the Louse they went away in various 
directions. ‘woof them, Tin Ohn and Za 
Gyai, jumped overa fence, and as there 
happened to be a well on the other side of 
the fence they found themselves at the 
bottom of tLe well. ‘Lhe villageis sur- 
rounded the well and questioned them while 
they were tLere. Maung Gyi pursuing tLe 
dacoits further back met a man walking on’ 
the road ccming towards the house. He 


#See Privy Council decision in Nazir Ahnad v. Em- 
peror, 163 Ind. Cas, 881 for the final statement cf 


ibe law on this point,-[Hd] ° 
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immediately accused him of being one of 
the dacoits and he was surrounded by the 
villagers and knocked down. When ques- 
tioned he mentioned Thein Maung of 
Paungde as being one of the dacoits. Thein 


Maung was also mentioned as being one of 


the dacoits by. Tin Ohn and Za Gyai 
when they were questioned atthe bottom 
of the well. ‘The present appellant 
Theia Maung living at Paungde was 
arrested the same night and next morn- 
ing Tin Ohn volunteered to a Magistrate to 
point out the Thein Maung of Paungde who 
accompanied him in the dacoity as there 
are a large number of men of that name in 
Paungde. A parade was held in the jail 
and Tin Ohn pointed out the appellant 
Thein Maung as being one of the dacoits 
whottook part in the dacoity with them. 


Messrs. Thein Maung and Ba Thaung, for’ 


the Appellant. 
Mr. E. W. Lambert, for the Crown. 


Judgment.—lIt is unnecessary to set out 
the facts again as they are all stated in the 
judgment of the trial Court. The first point 
to be considered is whether tbe statement 
“of Tin Ohn, made by him to the Magistrate, 

U San Ba, when he pointed out Thein 
Maung at an identification parade as being 
one of the dacoits who took part in the 
dacoity, is admissible or not. As a matter 
of fact, it is more than a statement that it is 
sought to prove: it is Tin Ohn’s whole 
“action. It would appear that before 
_the parade he told the Magistrate that he 
would point out the man who came with 
“them to commit the dacoity, and when he 
‘was shown a parade of 18 persons he pointed 
to Thein Maung saying: “This is the 
man.” Itisa confessional action as much 
as a confessional statement. 

The learned Judge has followed the case 
in Nga Ta Puv. Emperor (1), tothe effect 
that under s. 164, Criminal Procedure Code, 
if a confession made toa Magistrate in the 


course of an investigation isnot recorded, - 


no evidence of it can be received. In this 
case the Bench followed another case of the 
Calcutta High Court Jai Narain Rai v. 
Queen-Empress (2), in spite of the fact that, 
as pointed out in the judgment, that dictum 
had been doubted in later cases. It seems 
tome that, although there seems to be no 
subsequent published ruling in this 
province, that case has been regarded as no 
longer good law. 

In Cr. Appeals Nos. 1073 to 1079 of 1933, 


(O28 R19, 
(2) 17 O 862, e 
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Nga Po Due v.eHmperor (3), Dunkley, J.s 
admitted certain statements of a contes- 
sional nature made by an accused perscn 
when taken to a Magistrate for the purpases 
of remand, when the Magistrate himself 
had not recorded the statement as a confes- 
sion under s. 164, but was called as a wit- 
ness to prove the statement. In doing so 
he followed a Bench case of the Madras 
High Court, In re Vellamoonji Goundan 
(4). Inan earlier case of the same High 
Court, Pedda Obigadu v. Emperor (9), 
another Bench of the same Court admitted 
oral statements of a Magistrate as to what 
the accused admitted in his presence in 
spite of the fact that these statements were 
not recorded in writing atall. In Abdulla 
y. Emperor (6) a Full Bench of the 
Lahore High Court answered in the 


affirmative the question: | N , 
“Where during the investigation of a criminal case 
a Magistrate is associated with the investigating 


‘officer, and in the presence of such Magietrate the 


accused points out places alleged to be connected with 
the crime, and makes admissions which do not lead 
to the discovery of any fact, and the Magistrate does 
not record the admissions in accordance with the 
provisions of s. 164, Criminal Procedure Code but 
mekes a memorandum ofthe conduct and admissions 
of the uccused, is the oral evidence of the Magistrate 
........ admissible to prove the admissions of the 
accused ?” : p : 
As was pointed out in that case Sir 
Lawrence Jenkins in Barindra Kumar Ghose 
v. Emperor (7) has pointed out that ss. 164, 
342 and 364, Criminal Procedure Code, are 
net exhaustive and do not limit the 
generality of s. 21, Evidence Act, as tothe 
relevancy of admissions. The way in which 
the relevancy of admissions came to-be left 
out of the Criminal Procedure Code is dealt 
with at page 194 (?) of the Calcutta Report. 
In addition to these, I have been referred to 
Emperor v. Fauzdar (8),in waleh ib was 
pointed out that the Evidence Act is a 
“Special Law” as detined in s. 41, Indian 
Penal Code, and has, therefore, the same 
meaning inthe Criminal Prosedure Code, by 
(3) 148 Ind. Cas. 1002; A I R 1934 Rany. 78; 
(1934) Gr. Cas, 405; 35 Cr. L J 823; 6 R kang, 
a 55 M 711; 137 Ind, Cas. 863; A IR 1932 Mad, 
431; (1932) Or. Cas. 412; 33 Or, LJ 526; 2 ML J 
559; 35 L W 542; (1932) M W N 449; Ind. Rul. (1932) 
Mad. 459, 
(5) 45 M 230; 69 Ind. Cas. 264; A IR 1922 Mad. 
40; 23 Gr. LJ 680; 42M L J37; 14 L W aig; 
I R 1933 


Q921) M W N 779; 30 M L T107. 
(6) 14 Lah. 290; 145 Ind. Cas. 467; A 
Lah, 716; (1933) Cr. Gas. 902; 34 Or. LJ 1025; 3: P 


L R 612; 6R L109. > soe od 
(1) 37 O 467; 7 Inl. Cas. 359; 11 Cr. LJ 453; 1£ O 
WN 1114. AS 3 


(8) 55 A 463; 114 Ind. Cas, 1021; A IR 1933 All, 
440; (1933) Cr. Cas, 746; 34 Or, L J875; (1983) A L 
J 518; L RGA 159 Cr; GRA 43, 
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virtue of s. 4(2) of that Code. Section 1 
(2), Criminal Procedure Code, shows that 
the Criminal Procedure Code does not affect 
any special or local law in force; so we 
must look to the Evidence Act for the 
admissibility of confessions rather than 
to the Criminal Procedure Code. The argu- 
ment which was acceptedin Nga Ta Pu v. 
Emperor (1) was that because s. 164 required 
a confession made to a Magistrate to be 
recorded in a certain way, if it was not 
recorded in that way no evidence of it could 
be received. The basic errorin this argu- 
ment, in my opinion, is that s. 164 does 
not in terms require a Magistra‘e, to whom 
a confession is made, to record it all. The 
‘opening words of s. 164 are: 

“Any Presidency Magistrate, any Magistrate of the 
. First Class and any Magistrate ofthe Second Class 
specially empowered in this behalf by the Local 


Government may, ifheis nota Police Officer, record 
any stetement or confession made to him...... aS 


Solong asthe English language has its 
present meaning “may” cannot mean 
“must;” so s. 164 clearly leaves it optional 
to the. -Magistrate whether he records a 
confession or not. If he does record it, then 
the section makes it compulsory that he 
shall record it in a certain way. As however 
s.91, Evidence Act, only so far as this 
matter is concerned, refers to “all cases in 
. which any matter is required by law to be 
reduced tothe form of a document,” it has 
no application. In cases where it does 
apply, i.e., when the confession has been 

_reduced to writing but s.164has not been 


fully complied with, then of course s. 533,, 


Criminal Procedure Code, becomes in terms 
a “special provision” referred to ins. 1 (2), 
Criminal Procedure Code and prevents the 
confession being ruled out as entirely in- 
capable of proof. In this particular case the 
Magistrate himself was called to prove the 
. statements and actions which formed the 
confession of Tin Ohn and, therefore, this 
evidence was admissible both as against 
Tin Ohn and as against Thein Maung. 
(His Lordship then discussed the evidence 
and concluded.) Looking atthe case asa 
whole, it seems to me that it would be wrong 
for me to differ from the. decision of the 
learned Sessions Judge, the case against the 
appellant being, in my opinion, stronger 
than the case which the learned Sessions 
Judge had before him after excluding 
certain parts of the evidence. The appeal 
will, therefore, be dismissed. 
D. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Appeal from Original Decree No. 116 
of 1930 
i February 19, 1935 
M. N. Musnes AND M. C. Guoss, JJ. 
SRISH CHANDRA MUKHOPADHYAY . 
AN? ON HIS DEATA His HEIRS AND 
LEGAL REPRESENTATIVES 
NIRANJAN MUKHOPADHYAY 
AND OTHERS—APPELLANTS | 
VETSUS 
[Srimati SAROJINI DEBI—PLAINTIFF AND 
OTAERS—DEFENDANTS—RESPONDENTS 

Civil Procedure Code (Act V of, 1908), s. 66—De- 
fendants agreeing to manage plaintiff's property— 
‘Agreement to reconvey after certain pertod properties 
purchased in execulion sale—Agreement to reconvey 
them after setiling dues, at time of settlement accounts 
—Plaintiff's suit for possession, if maintainable— 
Person intermeddling with another's propertiés—Lia- 
bility to account. 

Sering that the rent of the estate could not be 
collected and the property could not be managed, the 
plaintiff entered into an agreement with the three 
defendants, who were to manage the property for 
four years. In pursuance of this these three defen- 
dants thereafter took from her the documents and 
papers that she had and the estate began to be 
managed by the aforesaid defendants. They made 
her borrow monies which they themselves took, ap- 
propriated the collections that were made and went 
on in that way. They suggested to her that in 
order to avoid trouble and difficulties arising from 
the fact of joint ownership with co-sharers and also 
in order to facilitate collection of rents the pro- 
perties should be allowed to be sold up for arrears 
of rent and purchased at auction by themselves, 
assuring her that there would be no change in the 
ownership of the properties inspite of the change in 
the name of the owner and agreeing that’ they 
would rezonvey to her the properties so purchased 
by them at the time of settlement of accounts after 
four years. Ten items of property were given in. 
the plaint as properties so parchased by them. The 
plaintiff brought a suit praying for accounts from 
the defendants and for declaraction „of her right to 
and confirmation of the possession in the ten items 
of properties, and for other reliefs: 

Held, that s. 66, Civil Procedure Code, was no 
bar to the suit. 

Held, further that the defendants were bound by 
their undertaking to reconvey the properties pur- 
chased in execution sale, after getting their dues. 
Ramathai Vadivelu Mudaliar v. Peria Manicka 
Mudaliar (1), distinguished. Amrutam Venkatappa 
v. Vavilala Jalayya (2), followed. f i 

Where a person meddles with another's properties 
and monies, he is liable to render accounts even 
though no contractual relations have been estab- 
lished between them. f 

A. against a decree of the Subordinate 


Judge, Khulna, dated February 28, 1930. 
Messrs. Nripendra Chandra Das and 
Rajendra Nath Das, for the Appellanis. 
Messrs. Hira Lal Chakravarty and 
Hemendra Chandra Sen, for the Respon- 
dents. te l 
Judgment.—Tke suit out of which this 
appeal has arisen was originally laid by the 
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plaintiff No. 1 Sarojini Debi. Her adopted 
son Chandra Kanta Gangaly, who was 
` originally a pro forma defendant, was subse- 

quently transferred to the category of 
plainiiffs, as plaintiff No. 2. The plaint set 
out a long history but for the purposes of the 
` appeal now before us only a short statement 
of the salient facts alleged therein is neces- 
sary. They are as follows: 

The plaintiff No. lis the widow of one 
Nibaran Ganguly who died childless in 1306 
B. S. leaving her as his only heir and giving 
her by a will authority to adopt ason and 
to possess his properties for her life. 
Nibaran's father Parbati left four widows 
of whom the youngest Swarnamoyi was the 
mother of Niberan. Of the other three, 
the eldest Uma Sankari came, on Nibaran’s 
death, to bein actual management of the 
properties. Uma Sankari and Swarnamoyi 
in concert with one Uma Kanta Ganguly, 
who was an agnaticreletion as well asa 
debtor of Nibaran, managed to give out 
that Uma Kanta’s son Chandra Kanta had 
been adopted by the plaintiff No. 1. In 
1913 the plaintiff No.1 instituted a suit to 
set aside the alleged adoption and having 
lost it in the trial Court preferred an appeal 
to the High Court in April 1915. While the 
appeal was pending the Chief Officer who 
was managing’ the properties died and 
Uma Kanta Ganguly went to the mofussil 
and created troubles for which she had to 
seek the help of ,the Criminal Court. She 
was thus put to great difficulty; because 
collections were stopped, the accounts and 
other papers were taken away, no realisa- 
tion could be made from the debtors and 
rents payable for the properties fell into 
arrears. Reduced to such straits she, in 
April, 1916, approached the defendant No. 1 
Srish Chandra Mukherjee and the defendant 
No.2 Beni Madhab Genguly, two Pleaders 
who had acted for Nibaran and Parbeatiin the 
past and were well conversant with the 
estate. These two gentlemen, on looking 
into such papers as she produced, assured 
her thatthey would be able to free the 
properties of debts and liabilities if they 
were allowed to manage them for four 
years. They also said that they being 
professional men were unable to devote 
sufficient time for the purpose and so they 
advised her io associate with them the 
defendant No.3 Ambica Churn Mukherjee 
who, they said, was intimately known to 
them and wasa trustworthy man. These 
three defendants thereafter took from her 
the documents apd papers that she had 
and they appointed the defendant No, 6 
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Bepin Behary Chakravarty as Tehsildar. 
Under the aforesaid arrangement the estate 
began to be managed by the aforesaid 
defendants. They then caused the appeal 
which was then pending in the High Court, 
disposed of ona compromise, by which an 
admission was obtained from her to the effect 
that the adoption was true and valid and 
that she would remain in possession of the 
estate only as executrix. They made her 
borrow monies which they themselves 
took, appropriated the collections that 
were made and went on in that way. They 
suggested to herthat in order to avoid 
trouble and difficulties arising from the 
fact of joint ownership with co-sharers and 
also in order to facilitate collection of rents 
the properties should be allowed to be sold 
up for arrears of rent aud purchased at 
auction by themselves, assuring her that 
there would be no change in the ownership 
of the properties inspite ofthe change in 
the name of the owner and agreeing that 
they would reconvey to her the properties 
so p.rchased by them at the time of settle- 
ment ofaccounts. Ten items of property 
were given in the plaint as properties so 
purchased by them; Nos. 1, 2, 3 and 4 were 
purchased by defendant No. Lin the name 
ot his clerk the defendant No.5 Abinash 
Chandra Chatterjee; No.5 was purchased 
by the defendant No. lin his own name; 
and Nos. 6, 7, 8, 9 and 10 were purchased by 
the defendant No. 3 in the name of his son 
the defendant No. 4 Shama Charan 
For the purchase of pro- 
perties Nos. 1 and 2 the defendant No.1 
took from her Rs. 310 and for the purchase 
of properties Nos.6 to 10 the defendant 
No. 3 took from her Rs. 300. All the pro- 
perties were purchased with monies 
belonging to the estate. ‘he defendant 
No. 3 took usufructuary mortgage in the 
name of his son the defendant No. 4 Shama 
Charan from her tenants for monies due to 
her from them. 

On the above allegation she prayed for 
accounts from the defendants Nos. 1 to3 
for their management from 1323 B. S. for 
declaration of her right to and confirmation 
of her possession in the ten items of property 
aforesaid and for other reliefs. 

The Subordinate Judge having 
decree in plaintiff's favour, the present 
appeal has been preferred by the defend- 
ants Nos. 1,3and4. To the pleas of these 
three defendants only, it will be sufficient to 
yefer for the purposes of this appeal. The 
defendant No. 1 denied almost everything 
that was alleged against him and alleged 


made a 
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that he hed lent some money of his own to 
the plaintiff No. 1 and had alse accommodat- 
ed her by a loan raised by him by executing 
a hand-nole jointly with the defendant No. 2, 
that the properties had been purchased in 
his cwn name and in the name of the 
defendant No. 5 either at the request of the 
plaintiff No.1 or of the defendant No. 2 
but not with the money of the plaintiff No.1, 
and on the assurance that the plaintiff No. 1 
would soon take back the properties on re- 
paying him with interest. 

The defendant No. 3 made similar denials 
and repudiated allliability and asserted that 
he had merely helped the plaintiff No. lin 
her suits at the request of the defendant 
No, 2 and subsequently of herself. His son 
the defendant No. 4 claimed the properties 
purchased by him as his own. 

In this. appeal the main arguments of the 
appellants have been directed against the 
findings of the Subordinate Judge on the 
two issues, Nos. 7 and 10, which goto the 
root cf the plaintiffs’ claim and which have 
been found in favour of the plaintiff. Those 
issues are as follows: 

“No. 7. Did the defendants Nos. 1, 2 and 
3 enter into the alleged contract for manage- 
ment of the properties for plaintiff? Did 
they manage the properties and are they 
liable for accounts, and if so, for what period 
and for what purposes ? 


“No. 10. Were the scheduled properties 
purchased with money of the plaintiff or 
with the income of her properties ? Did the 
plaintiff advance any money as alleged for 
the purchase of the properties? Has 
defendant No. 3 purchased any property in 
the name of defendant No. 4 with plaintiff's 
money? And a part of another issue, 
namely, issue No. 13, which raises the ques- 
tion whether the suit is barred by rezson of 
the provision of s.66 of the Code of Civil 
Procedure also arises for consideration in 
this appeal. ” 

On the matters which form the subject- 
matter of the issues referred to above a 
number of points have been taken and these 
points will now be considered. 


It has been urged in the first place that 
s. 66 of the Code isa bar to the suit in so 
far as it relates tothe plaintiff's claim of 
title under the purchases which the defend- 
ants Nos. 1 and 3 are alleged to have made 
of the properties at auction. Reliance in 
this behalf has been placed upon the 
‘decision of the Judicial Committee in the 
Case of Ramathai Vadivelu Mudaliar v. 
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Peria Manicka Mudaliar (1) and it has been 
argued that where the only allegation 18 
that there was an agreement prior to the 
sale that the purchaser would make the 
purchase but would reconvey the property 
purchased for the price he pays, the transac- 
tion in effect is a benami purchase and soa 
claim based on such a purchase is hit by 
s.66 of the Code. The decision of the 
Judicial Committee was cne in which there 
were as well certain agreements to reconvey 
entered into, after the sale and their Lord- 
ships upheld the claim on tke basis of those 
agreements but made certain observations 
as regards the agreement antecedent to the 
sale which undoubtedly may be read as 
favouring the appellants. So far as agree- 
ments subsequent to the sale are concérned, 
there can be no question after the aforesaid 
decision of the Judicial Committee in which 
the decision of the Madras High Court in 
the case of Amrutam Vankatappa v. Vavilala 
Jalayya (2) was approved, that when there 
is such an agreement the true cwner is 
always entitled to maintain a claim notwith- 
standing the provisions of s. 66 of the Code. 
As regards a purchase with regard to which 
there is an antecedent agreement to reconvey, 
the observations referred to above do apply. 
They are as follows:— ; pi 

“Tf the agreement entered into before the auction 
stood alone there would be considerable force in this 
contention. The object ofe.66 wasto put an end to 
purchases made by one person in the name of another; 
and a distinction between a purchase cn behalf of 
another, and a purchase coupled with an undertaking 
to convey to another at the price of purchase is 
somewhat narrow”. 

These observations were not necessary 
for the decision of the case before their 
Lordships, but even as obiter dicta they 
are undoubtedly entitled to very great 
weight. In a recent decision of this Court 
in the case of Haran Chandra Roy v. Ram 
Kumar Roy (3) it has been held on the 
strength of the aforesaid observations that 
in the .case of a purchase coupled with an 
antecedent agreement of such a character 
the claim is barred by s.66 of the Code. 
Now, the exact nature of the antecedent 
agreement in the case before the Judicial 
Committee was thatit was an agreement 
that the purchaser would be bound to 
convey at the price of the purchase; and 
this may be taken as implying that the 


1) 47 I A 108; 56 Ind. Cas. 395; 43 M 643; 24 C W 
ww G0: 18 å L J 584; 28M L T 13; 39 M LJ 11; 12 L 
W 1; (1920) MW N 389; 2U P L R (P. C.) 90 @. Cd. 

(2) 42 M 615; 51 Ind. Cas. 111; 9 L W 598; 26 ML 
T 46; (1919) MW N 355; 37 ML J 98 (F. BD. 

(3) 54 CL J 147; 136 Ind. C4. 538; A IR 1932 Cal, 
170; 35 C W N 940; Ind. Ral. (1932) Cal. 218. 
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money that was to be spent for the purchase 
was being treated as the money of the real 
owner which the purchaser was supplying for 
the purpose. Butin the present case the 
nature of the antecedent agreement 
is entirely different; here the 
defendants Nos. 1, 2 and 3 were to remain 
in charge ofthe management for four 
years atthe expiry of which they would 
relinquish the management and submit 
accounts and the agreement was that on 
the final adjusiment of accounts which 
would take place when the period was 
over they would reconvey the properties to 
the plaintiff. The price for which they 
would reconvey was possibly to be the 
same for whichthe purchases were tobe 
made, but the reconveyance would be 
effected onthe footing of the adjustment of 
the rights and liabilities of the parties at 
the date of the adjustment. Mere tender 
of the amount for which the purchases were 
made may not be sufficient to entitle the 
plaintiff to a reconveyance; andin any 
event she would be incompetent to ask 
for a reconveyance until the period of 
management was over. In such circum- 
stances itis difficult to maintain that the 
agreement, such as it was in the present 
case, was of the nature to which their 
Lotdships referred in their observations 
quoted above; we find also that there was, 
though not set out inthe plaint itself, a 
clear subsequent agreement as disclosed 
in the evidence of P. W. No. 4 Rai Ba- 
hadur Mehendra Chandra Sen. Referring to 
an occasion when defendants Nos. 1 to 3 were 
‘ all present he has said,—‘they also under- 
took at the time to reconvey the proper- 
ties of the plaintiff if they would get their 
dues”. With this undertaking they were 
allowed to continue in such management of 
the properties as they previously were, and 
so it was an undertaking to which they 
may legitimately be held down and which 
may be enforced against them. In such 
circumstances we think the bar ofs.66 of 
the Code does not operate in the present 
case. 

Secondly, the alleged oral agreement 
under which the defendants Nos. 1 to 3 
came to manage the plaintiff's properties 
and the entire story of their connection 
and dealings therewith have been chal- 
lenged. One of the main grounds on which 
the story as to ihe plaintiff No. 1 having 
sought the help of the defendants Nos. 1 and 

“9 originally was sought to be discredited was 
sought tobe made out by showing that 
she could not have showed them any 


SRISH CHANDRA Y. SAROJINI DEBI (CAL.) 


18? 


papers of the estate because there were no 
such papers in existence. We are not 
satisfied thatit has been established that 
all the papers had been removed or des- 
troyel: the previous deposition of the 
plaintiff No. 1 (Ex. Q-2) upon which reliance 
has been placed for this purpose does not 
gothat length. The evidence of the plain- 
tiff No. 1 coupled with the evidence of 
her witness P. W. No. 2 Gopal Chandra Das 
Gupta not only directly establishes her 
case, bub also establishes circumstances 
which appear tous to make it inherently 
probable that she should have approached 
the defendant No.2 andthen the defen- 
dant No. 4 and that later on the services 
of the defendant No. 3 were also availed 
of. It is quite true that in her evidence as 
also in the evidence of Gopal there are 
some inconsistencies and contradictions 
which itis difficult to reconcile, some 
palpable traces of attempts at exaggera- 
tion, and also certain details and particu- 
lars which obviously could have no founda- 
tion in truth but have been introduced to 
make the case more definite and look 
blacker. But we have no doubt whatever 
that the story she has put forward is, in 
its main features, a substantially true 
story; we are not prepared to think much 
of the evidence of D. W. No. 10 Nishi 
Kanta Chakravarty orto draw any infer- 
ence adverse to the plaintiff from the fact 
that Umesh Chandra Haldar has not been 
examined by her asa witness. We hold 
that under the agreement or understand- 
ing alleged on behalf of the plaintiff 
No. 1 the defendants Nos. 1 and2 took 
up the management of the estate and the 
defendant No. 3 began to carry on the 
management under their control and super- 
vision. 

Thirdly, it has been urged on behalf 
of the appellants that the actual manage- 
ment of the properties by the defendants 
Nos. l to3 or by any of them has not 
been sufficiently proved. By reference to 
a number of leiters written by the defen- 
dant No. 1(Ex.11 series), or the defen- 
dant No. 2 (Ex. 12 series) or the defen- 
dant No. 6 (Ex. 13 series) and to the re- 
ceipt book of documents (Ex. 9 series) 
certain letters written by the plaintiff 
No. 1 (Exs. 16 and 17) and receipts granted 
by her (Exs. K and L) and the letter of 
appointment of the defendant No. 6 (Ex. F) 
and also to the oral evidence such as 
there is on the point including the previous 
depositions of the plaintiff No. 1 herself 
[Ex. Q,Q (1) and Q (2) it has heen 
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sought to be established that the plain- 
tiff No. 1 was all slong personally doing 
seme work or other in connection with the 
estate, . visiting the prorerties, receiving 
rents and nazar, keeping documenis in 
her custody, signing papers, making set- 
tlements, appointing officers and so on. 
But ell this evidence, far from suggesting 
that the defendants Nos. 1 to 3 hed no 
hand inthe management of the proper- 
ties, clearly suggests the 
only establishes that the plaintiff No. 1 
‘was not wholly out of touch with the estate 
but was taking such part in the works 
connected withthe estate as she had ne- 
cessarily to take. In other words, the said 
evidence to our mind, does not in any 
way militate against the story of manage- 
ment by the: defendants Nos. 1 to 3 as put 
forward on behalf of the plaintiff No. 1. 
In this connection far more convincing 
than any oral evidence can possibly be, 
is the mass of documentary evidence, that 
we have on the record. In our opinion, the 
letters of the defendant No. 1 (Fx. 11 series) 
the hisabs[Ex. 8, 8(a)] the  lelters 
written by the defendant No. 2 (Hx. 12 
series), the letters written by the defend- 
ant No. 3 [Hx.14 and 14 (a)] and the 
letters written by the defendant No. 6 
[Ex. 13 and 13 (a)] prove beyond the sha- 
dow of a doubt that the plaintiff No. 1’s 
story as tothe actual management of the 
properlies by tke defendant No.3 under 
tke control and supervision of the defen- 
dants Nes. 1 and In addition to 


the above-mentioned documenary evi- 
dence we have the evidence of two 
very respectable witnesses namely 


n. W. No.1 Satyendra Chandra Sen and 
P. W. No. 4 Rai Bahadur Mohendra 
Chandra Sen who have spoken to matters 
asto the conduct of tke defendants Ncs. 1 
to 3 which, in our judgment, would be in- 
consistent with any other supposition than 
that in connection with the management of 


the plaintiff No. Is tkose defendants were: 


under some sort of obligation or liability 
to eccount. We have examined ihe evi- 
dence which the appellants themselves and 
their witnesses have given in this case with 
the evident object of lbrowing the entire 
responsibility on the defendant No.2 who 
is dead, and we are firmly of cpinion that 
that evidence cannot be trusted. The 
appellants stood in a fiduciary relation 
to the plaintiff No. 1 and there can, upon 
the evidence, be no escape from the con- 
clusion that the plaintiff No. 1 is entitled 
to accounts as against them. st 
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Fourthly, ithas been urged that as be- 
tween the plaintiff No. 1 andthe defend- 
ant No.3 there was no privity of conlract 
which would make the latter liable to ac- 
count to the plaintiff No. 1. This argu- 
ment is based upon the evidence which 
the plaintiff No. 1 gaveto the effect that 
she had nothing do with the appoint- 
ment of the defendant No. 8 and that 
the latter had been appointed by tke'de- 
fendanis Nos. land 2 entirely on their 
own responsibility. In making’ such a 
statement the plaintiff No. lin our view 
very probably deviated from the truth. 
But whether that is so or not the defend- 
ant No. 3 having meddled with the plaintiff 
No. Is properties and monies it is only 
right that there should be an accpunt 
taken even though no contractual relations 
have been established between them. 

The argument next addressed tous on 
behalf of the appellants relates tothe do- 
cuments Exs. 6, 7, 14 and 14(a),it being 
urged that there is intrinsic evidence 
which these documents contain showing 
that they cannot be true, and further that 
they have not been given sufficient op- 
portunity to call expert evidence to preve 
that they are forgeries. The first of these 
two contentions insofar as they relate to 
Exs. 6 and 7is based upon a comparison 
of dates as regards the 'dates on which the 
monies were received under them as com- 
pared with the dates on which the respective 
sales took place, and also on the manner 
in which the plaintiff No. 1 was address- 
ed inthem. Weare not prepared to at- 
tach any great weightto this contention 
because itis not unlikely that the monies 
were received after the purchases had been - 
already made, and that the plaintiff No. 1 
may have been under a mistake when she 
spoke to thecontrary. The learned Judge 
was not satisfied «sto the genuineness of 
Ex. 6. We need only say that we do not 
differ from him ifhe meant that he was 
not satisfied that it was signed by defend- 
ent No. 1, as was the case of the plaintiff 
No.1; but we must say thut we would 
not countenance any suggestion that the 
our 
judgment, it is not unlikely that it was 
written by some other person at the in- 
stance of tle defendant No. 1. The writ- 
ing in Ex. 7 exactly resembles that in 
Ex. 20 a document which admittedly bears 
the handwriting of the defendant No. 3. 
So also do the letters Exs. 14 and 14 (a), 
which are impugned on the ground that it 
is exceedingly improbabfe that the defen- 
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dant No. 3 would care to make such 
damaging admissions against himself as 
well as against the first two defendants 
as would prove the entire case of the 
plaintiff No. 1. We are not prepared to 
hold that itis inherently improbable that 
what is stated in all these documents could 
be: true. So far as opportunity to call 
expert evidence is concerned, we find that 
the appellants never took any steps for this 
purpose until January 13, 1930, and 
not until the documents had already been 
proved, and then cnly the applications 
they made wasonefor the appointment of 
an expert to examine the documents. The 
documents had been lying in Court having 
been filed on behalf of the plaintiff a 
very considerable time before. We think 
the learned Judge was right in rejecting 
the applications. 

Sixthly, it has been argued that co- 
pies of some jama kharach papers which 
the defendant No. 4 filed should haveheen 
received in evidence. The matter is cover- 
ed by Order No. 135 of the Subordinate 
Judge dated January 24, 1930. We 
find thatthe circumstances justifying the 
reception ofsuch copies as secondary evi- 
dence have not been made out on proper 
evidence, and that the loss cfthe original 
eee has not been sufficiently accounted 
or. 

An argument has next been advanced 
that the entries contained in Ex.8 and 
8 (a) have not been specifically proved 
and so such entries are not admissible 
in evidence. What has happened is that 
the hisabs in their entirety have been 
proved and marked as the aforesaid ex- 
hibits. The defendant No. 6 no doubt 
denied that these hisabs are in his hand 
writing; but thet this denial is false is 
obvious on a comparison of the writing on 
these hisabs with the letters Ex. 13 series 
{he genuineness of which he has not denied. 
In such circumstances it woald, we think, 
have been mere waste of time to prove 
also the entries, one by one. Of course 
the entries should ordinarily have been 
put to the defendants or their witnesses 
specifically and one by one, in order to 
get their explanations, if any. But.as the 
entire] hisabs were impugned on behalf 
of the defendants as forged or fabricated, 
there was no,point in adopting that pro- 
ecdure, so long as they were aware that 
all the entries were being soaght to be 
used against them, a fact which is not 
disputed. 

The above, ir? short, are all the conten- 
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tions which have been urged against the 
findings of ths Court below upon the issues 
referred to above; and as they fail, those 
findings must necessarily stand. 


We now turn to consider the form of 
the decree that has been made in this 
case. The decree is that “the defendants 
Nos.land 3 (asalsothe defendant No. 6 
with whom we are nob concerned in this 
appeal) do submit true and correct account 
of the periods of their management of 
the plaintiffs’ estate, that is from 1323 up 
to the time of rendering accounts of the 
dues of the estate realised by them and of 
the rents and profits of the properties 
managed by them (that is of the proper- 
ties Nos. 1 to10 and other properties) 
and that they do also file in Court all 
collection and accounts and other papers 
of the plaintiffs’ estate which may be in 
their custody and possession,” etc., etc. Such 
a decree is not a decree for account on 
the basis of wilful default. And so long 
as it is not on such a.basis, it is difficult to 
see what grievance the appellants can 
legitimately have; because the decree only 
meansthat the appellants are to give up 
all papers, etc., that they may have in 
connection with the management of the 
estate, papers, etc., which they can possib- 
ly have noright to retain. It is claimed 
by the defendant No. 1 that money is 
owing to him from the plaintiff No.1; and 
so, there must necessarily be en account- 
ing to ascertain what the exact position 
is. As regards the defendant No. 3, he 
seems to have had the direct management 
in his hands and it is not possible to 
see how he can resist an accounting in 
order that his liabilities may be assessed. 
The assessment of separate liabilities of 
the defendants Nos. 1, 2, 3 and 6 is a 
perfectly just order and, if anything, is 
in the interest of the defendants and not 
to their prejudice. The order as to re- 
conveyance as contained in the decree as 
against the appellants is also fully justi- 
fied onthe findings ofthe Court below, 
findings which have been challenged on 
grounds which have, in our opinion, fail- 
ed. 

There are, however, two matters which 
need be made clear in thedecree. One 
of these arises upon the observation in the 


judgment which is worded thus:— 

“The defendants did not submit the accounts 
to the plaintiff and the plaintiff had no means of 
ascertaining the particulars of the other properties, 
For all these reasons I hold that the plaintiff is 
entitled to a declaration of her title and to a re- 
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Conveyance ofthe other properties purchased by 
the defendant No. 4 which havenot been mention- 
ed in the plaint.” 

This observation can only apply to such 
other properties belonging to the plaintiff 
No. 1's estate which may have been pur- 
chased hy the defendant No, 4. The de- 
cree should be amended accordingly. 

Secondly, it also appears that property 
No. 2 of the schedule to the plaint has 
reverted to the plaintiffs’ estate, the sale 
in connection therewith having been al- 
ready set aside. The order as to recon- 
veyance in respect of this property should, 
therefore, be deleted from the decree. 

The appeal, subject to the two modifica- 
tions noted above, should be dismissed 
with costs against the appellants. 

D. Decree modified. 


SIND JUDICIAL COMMISSIONER'S 
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Civil Revision No. 24 of 1931 
February 28, 1936 
RUPCHAND AND Menta, A. J. Cs. 
KARSONDAS DHARAMSI— APPLICANT 
versus 
KARACHI MUNICIPALITY— 
Opposite Party 

Bombay District Municipal Act (III of 1901), 
ss. 65 (3), 86—Procedure of assessment not strictly 
followed—Assessee paying under protest—No appeal 
before Magistrate—Suit for recovery, whether lies— 
S. 86, if bar to such suit—S. 86, scope of—Whether 
bars right to resort to Civil Court—Fact that Munici- 
pality has not followed procedure, whether ground 
for escaping proper assessment—Interpretation of 
statutes—Provision restricting access to Civil Court 
—Strict construction. 

In every case of assessment the procedure laid 
down by the Bombay District Municipal Act must 
be strictly followed before it can be said that the 
assessment has been fixed by the Corporation or the 
Special Committee, as the case may be, in accord- 
ance with the statutory provisions of law and when 
not in conformity with statute, may be chellengedin 
Oourt of law. 

Where the assessment is confirmed without giving 
an opportinuity to the assessee to be heard, ard the 
assessee without appealing to the Magistrate pays 
under protest, as one of the essential conditions of 
s. 65 (3), Bombay District Municipal Act, has not 
been complied with, a suit for recovery of amount 
paid under protest is maintainable. And s. 86 is no 
par to such a suit. Section 86 is an enabling section 
which empowers an assessee who is aggrieved by 
an order passed with jurisdiction by the Assessing 
Committee to app2al to a Magistrate on facts. In 
the absence of this section it would not be open to 
an assessze to attack the decision of the Assess- 
ment Committee on the merits. But that does not 
mean that where the attack goes to the very root 
of the assessment fixed on the ground of non-com- 
pliance by the Assessment Committee with the pre- 
liminaries laid down by the Statute which they are 
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required to comply with before they give their deci- 
sion, the assesses may not resort to thse ordinary 
tribunal. 

[Case-law referred to.] 

It is an elementary principle of law that a provi- 
sion contained in a Statute which purports to restrict 
ths common right of a party of access to a Civil 
Court must be interpreted with the utmost strict- 
ness, 

[Case-law referred to] . 

Section 86 is not impliedly intended to bar the 
right of a party aggrieved by the excessive levy of 
a tax to resort to a Court of law. Section 86 is 
only intended to give to the aggrieved party a saum- 
mary remedy by way of appeal to a Magistrate 
against an assessment on facts which would other- 
wise be barred. 

Held, that the mere fact that the Municipality fail- 
ed to comply with the provisions of the section is 
not by itself sufficient to enable the plaintiif to 
escape payment of the proper assessment. Before he 
can recover the excess which he had paid under 
protest, he must satisfy the Court that it was not 
payable and that the annual letting value of his pro- 
perty during the year in dispute was the same as 
that shown by him in his objections. . 

Mr. Hakumatrai M. Evdnani, for the Ap- 
plicant. : 
Mr. Sunderdas Jethanand, for the Oppo- 


site Party. 


Rupchand, A. J. C.—The facts 
giving rise to the present suit are 
not in dispute. The plaintiff-applicant 


owns a building within the Municipal Dis- 
trict of Karachi, and is liable to pay Muni- 
cipal taxes which are fixed at a certain 
percentage on the annual letting value 
of the building. For the year 1928-1929 
he was assessed at Rs. 2,721-10-0 which 
amount he paid. In the following year he 
received a no.ice from the Chief -Officer 
that the annual letting value of his build- 
ing had been increased to Rs. 2,100 per year 
and that accordingly his assessment would 
he increased from Rs. 2,721-10-0 to 
Rs. 3,175-3-0. He protested against the 
proposed increase, contending that the an- 
nual rent was only Rs. 1,895-10-0, and Jodg- 
ed his objections to the assessment as re- 
quired by s. 65, Bombay District Municipal 
Act IIL of 1901. Clause (3) of that section 
empowers a Committee appointed in that 
behalf to deal with the objections lodged 
py an assessee “after allowing the applicant 
an opporiunity of being heard in person 
or by agent.” The Committee which dealt 
with the objections of the applicant afford- 
el him no opportunity of being heard and 
confirmed the assessment. The applicant 
declined to pay the assessment and declined 
to appeal to the Magistrate under s. 86 
of the Bombay District Municipal Act (III 
of 1901) although his attention was speci- 
fically drawn by the Chief Officer to that 
section. He contended that he had a right 
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to have his dispute decided by a Civil Court 
and after paying the enhanced assessment 
under protest, instituted this suit in the 
Small Cause Court of Karachi for recovery 
of the excess paid by him. His suit was dis- 
missed as incompetent being expressly or 
impliedly barred bys. £86 ofthe Act. He 
has now come to us in revision. 

It appears that the applicant's suit was 
the second ofits kind before the learned 
Judge. In another suit being Suit 
No. 3109 of 1930, which was disposed of 
by the learned Judge before the present 
suit was heard, the learned J udge gave a 
considered judgment expressing his views 
on the point, and the judgment in the 
present suit is only supplementary. We 
have; therefore, to referto the first judg- 
ment for a fuller statement of the reasons 
on which the learned Judge has arrived 
at his conclusions. In that case he has pro- 
pounded the following two issues of law 
for his decision : (1) Is the jurisdiction of 
the Court excluded by special provision 
being made in s. 86, Bombay District Muni- 
cipal Act? Can evidence be givenas to 
assessment fixed except an entry in the 
assessment list authenticated ? After dis- 
cussing the different stages prescribed by 
the Act, with regard to the imposition of 
assessment in general against owners of 
building and fixing of the assess- 
ment on any particular building, the 
learned Judge has expressed the view 
that as in the latter case s. 86 of the Act 
affords a special remedy to the owner of 
a building to appeal to the Magistrate, 
that remedy is the only remedy open to 
him, and that under no circumstances can 
he resort to a Civil Court for redress 
against the assessment levied from him. 
The learned Judge has attempted to dis- 
tinguish and ‘to differ from the ruling of 
the Bombay High Court in Kasandas 
FRaghunathdas v. Ankleshwar Municipality 
(1), thus: 

“The Bombay case noted above, viz., Kasandas 
Raghunathdas v. Ankleshwar Municipality (1), no 
doubt as contended for the defendants, referred to 


an illegal levy of the tax, yet the reasoning adopt- 
ed there would include 
compass the present case as well where the quantum 
only of assessment is being disputed. The inter- 
pretation put on s. 86 in that case was that the 
remedy given by it, was permissive and that the 
section did not expressly or impliedly exclude 
‘ordinary remedy of the party concerned. With 
due deference to the observations of the learned 
Judges in the Bombay case, to my mind, the 
interpretation put there is unsound. To me it 
appearsithat in view of the sections] have referred to 
of the District Mu®icipal Act, especially sg. 83 and 86 
. G) 26 B 294; 3 Bom, L R 882, 
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g2neral scheme underly- 
ing the Act, providing special and speedy reme- 
dies, the words “may be made” ara equivalent 
to “may lie,” “may” having the force of “shall” 
as in s. 50, Civil Procedure Oode, This being so, 
the remedy provided is not in my view permissive 
but exclusive.” 


In support of his view the learned 
Judge hasrelied on Bhai Shankar Nonabhai 
v. Corporation of Bombay (2), Nur Mahamed 
v. Monteath (3), and Abdul Rahman v. 
Abdul Rahman (4), which refer to different 
sections of different Acts, and has observ- 
ed: 

“As the right to challenge the assessment is 
created by the District Municipal Act, it should 
be determined also in tha manner prescribed by 
the Act. In such a case there is no ouster of the 


jurisdiction of the ordinary Courts for they never 
had any.” 


In support of his finding on the second 
issue, the learned Judge has referred to 
cl. (5), s. 65 of the Act. In the supple- 
mentary judgment given by the learned 
Judge in the present case he has drawn 
a distinction between “recovers of a tax 
if levied legally or if ils imposition is ultra 
vires,” and the levy of the tax “so faras 
the excess is concerned,” and has come 
to the conclusion that the omission of the 
Committee to afford an opportunity to the 
plaintiff of being heard on the objections 
was not sufficient to give jurisdiction to 
the Civil Court to entertain a suit for 
recovery of the excess of the tax, if any, 
levied from the plaintif. We are afraid 
the learned Judge below has entirely mis- 
conceived the scope of the sections and 
the authorities referred to by him in 
support of his view, and in drawing a 
distinction between the illegal or ultra 
vires imposition of a tax and the levy of 
a tax in excess of that permissible under 
the rules. The law on the subject of filing 
suits in Civil Courts against “Municipali- 
ties has been discussed at considerable 
length in the very instructive judgment 
of Mookerjee, J., (Sir Ashutosh Mookerjee) 
in Chairman, Giridih Municipality Ve 
Suresh Chandra Muzumdar (5), at p. 865* 
where the learned Judge has said : 

“A Corporation which is invested with an 
authority to assess taxes, is really vested with 
quasi-judicial power, and although its action when 
taken in conformity with provisions of the law, 
which created the authority may not be liable to 
challenge in the Civil Courts, it does not enjoy a 
similar immunity, when that action can be challeng- 


(2) 31 B 604; 9 Bom. L R 417, 

(3) 49 B 152; 86 Ind, Cas, 81; A I R 1925 Bom. 162; 
27 Bom. L R 58, 

(4) 47 A 518; 87 Ind. Cas. 51; A I R 1995 All. 380; L 
RG A 191 Civ; 23 AL J 385. : 

(5) 35 O 859; 7 O L J 631; 12 C W N 709. 
~*Page of 35 C.—[Ed]. 
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ed on the ground that it IMs been taken either 
in excess of or in contravention of the powers con- 
ferred upon it by the statute...... The true test is 
whether there bas been a substantial disregard of 
the provisions of the law which creates ‘the 
authority of the Municipality and regulates its power 
and duties ... To put the matter in a different 
way, the Civil Court is not called upon to try 
the merits of the question, but to see whether 
the authorities possessed of limited jurisdiction have 
exceeded their bounds....The test is.. whether 
the assessment is or is not in conformity with the 
statutory provisions of the Act. If it is not, it 
does not‘enjoy any security from collateral attack. 
If the assessment is open to objection on the ground 
of lack of jurisdiction, which, be it remembered, 
has to be exercised in conformity with the statute, 
it is open to collateral attack.” h 
This case has been referred to with 
approval in In the matter of Amulyadhan 
Addy. (6), at p. 1389* Shah Hamid Hussain 
v. Patna Municipality (7), at 8157 and 
Chairman, Rajpur Municipality v. Nogendra 
Nath Bagchi (8), at p. 4797. Sections 114 and 
116, Bengal Municipal Act, under which the 
above decisions were given not only lay 
down that the decision of the Commis- 
sioners shall be final, but also lay down 
that no objection shall be taken to any 
assessment or rating in any other manner 
than is provided in the Act. Notwith- 
standing that it has been held that finality 
of the decision when not in conformity 
with the statutory provisions of the Act 
may be challenged in a Court of law. 
The leading case on the point referred 
to by Sir Ashutosh Mookerjee (then 
Mookerji, J.) in the above case, is the 
case in Colonial Bank of Ausiralasia v. 
Willan (9), at p. 442§. In that case it 
is said : 
a EA It is necessary to have a clear apprehension 
of what is meant by the term want of jurisdic- 
tion. There must of course be certain conditions 
in which the right of every tribunal of limited 
jurisdiction to exercise that jurisdiction depends. 
But those conditions may be founded either on 
the character and constitution of the tribunal, or 
upon the nature of the subject-matter of the inquiry, 
or upon facts or a fact to be adjudicated upon in 
the course of the inquiry. It is obvious that con- 
ditions of the last differ from those of the three 
other classes, Objections founded on the personal 
incompetency of the Judge or on the nature of 
the subject-matter or in the absence cf some 
essential preliminary must obviously, in most cases, 
depend upon matters, which, whether apparent on 
the face of the proceedings or brought before the 
(6) 46 C 132;-50 Ind. Cas. 307; A I R 1919 Cal. 107. 
(1) 17 © W N 812; 15 Ind. Cas, 548; 17 C L J 131. 
(8) 23C W N 475; 50 Ind. Oas. 394; A I R 1919 Cal, 
244; 290 L J 379. 
(9) (1874) 5 P C 417; 23 L J P C 39; 30 L T 237; 22 
W R 516. 
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Supreme Court by affidavits, are extrinsic to the 
adjudication impeached. But an objection that the 
Judge had erroncously found a fact, though 
essential to the validity of his order, he wes com- 
petent to try, assumes that, having general juris- 
diction over the subject-matter, he properly entered 
upon the inquiry, but miscarried in the course 
of it. The superior Court cannot grant an ad- 
judication upon such an objection without assum- 
ing the functions of a Court of Appeal and the 
power to re-try a question which the Judge was 
competent to decide ” 

These observations are pertinent to the 
present case. The plaintiff has attacked 
the jurisdiction of the special tribuna: 
constituted by the Bombay District Muni- 
cipal Act, namely the Assessment Com- 
mittee, on the ground that that Committee 
did not comply with a most essential 
and rudimentary preliminary laid down 
by the Act, of fixing the assessrfent 
leviable from the plaintiff after giving 
him an opportunity of being keard. He 
is, therefore, not asking the Court to 
revise the assessment on merits. No dis- 
tinction can possibly be drawn between 
want of jurisdiction in levying a tax 
upon assessees generally and in levying 
the same on any particular individual. 
In every case the procedure laid down 
by the Act must be strictly followed 
before it can be said that the assessment 
has been fixed by the Corporation or the 
Special Committee, as the case may ‘be, 
in accordance with the statutory provisions 
of law. In Nusserwanji Pestonji v. Meer 
Mynoodeen Khan (10, at p. 155* their 
Lordships of the Privy Council have 
said : 

“Wherever jurisdiction has been given to a 
Court by an Act of Parliament or by a Regula- 
tion in India (which has the same effect as an 
Act of Parliament) and such jurisdiction is only 
given upon certain specified terms contained in 
the Regulation itself, it is a universal principle 
that those terms must be complied with in order 
to create and raise the jurisdiction for, if they are 
not complied with, the jurisdiction does not arise.” 


These chservations have been relied 
upon in several decided cases in support 
of the view that where the conditon 
precedent is leid down by the Legislature 
to the exercise of jurisdiction by a special 
tribunal, whether such tribunal is a Court 
properly so called, or an officer of Govern- 
ment clothed with quasi-judicial authority. 
These observations were applied by 
Jenkins, C. J., in Tukaram v. Hari 


` Sakharam (ll), at p. 602f to give juris- 


diction toa Civil Court 
(10) 6 M I A 134. 
(11) 28 B 601; 6 Bom. L R 612. 
*Page of 6M. I. A.—[Ed.]. 
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decision given by a Mamlatdar under the 
the Mamlatdars’ Act where the condilions 
precedent were not complied with and by 
our own Court in Tejumal Khanzhand v. 
Collector of Larkana (12), in the case of 
an order passed by the Manager, Sind 
Encumbered Estates, and in Nawazali 
‘Shah v. Rustomali Shah (13), in the case 
of an order passed by an irrigation officer 
under the Bombay Irrigation Act VII of 
1879. The same principle equally applies 
to the Assessment Committee in question. 
In the last recited case Fawcett, J. C. 
has observed at p 59*: 

“If the requirement as to serving notice and 
hearing objections are conditions precedent to the 
existencs of the jurisdiction conferred by the 
section, then I think there can be no doubt that 
the burden of showing that these conditions have 


been*duly complied with lies upon the defend- 
ants who rely upon the order." 


There is no dispute that the condition 
of affording an opportunity to the plaintiff 
of being heard was not given to him, 
and, therefore, there is no -question of 
burden of proof also. As one of the essen- 
tial conditions expressly laid down by 
s. 65, cl. (3) of the Act wes not complied 
with, the order passed by the Assessing 
Committee was without jurisdiction and 
ultra vires, and tLe Small Cause Court 
was therefore competent to entertain this 
suit. 

_ There isalsono substance in the plea 
that s. 86 ofthe Act either by itself or 
read with cl. (6), s. 65 had the effect of 
ousting the jurisdiction of tke Court. 
Section 86 is an enabling section which em- 
powers an assessee whois aggrieved by an 
order passed with jurisdiction by the Assess- 
ing Committee to appeal toa Magistrate on 
facts. Inthe absence of this section it 
would not be open to an assessze to attack 
the decision ofthe Assessment Committee 
on the merits. But that does not mean that 
where the attack goes to the very root of 
the assessment fixed on the ground of non- 
compliance by the Assessment Committee 
with the preliminaries laid down by the 
Statute which they are required to comply 
with before they give their decision, the 
assessee may not resort to the ordinary 
tribunal. Our attention has not been in- 
vited to any provision in the Act similer to 
the provisions contained in the Bombay 
Revenue Jurisdiction Act, which lays down 
that where an assessee does not avail him- 
self of the right of appeal under s. 86 of the 


(12) 11S L R 49; 42 Ind. Cas. 6; AIR 1917 Sind 13. 
3) 148 L R 53; 62 Ind. Gas, 225; AI R 1920 Sind 
L 
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ordinary 
In the absence of any such 


Act, his remedy t@ resort to the 
tribunal is lost. 


provisions, it is difficult to see hows. 86 
can be interpreted as depriving the 
jurisdiction of a Civil Court in such 


matters. 

It is an elementary principle of law that 
a provision contained in a Statute which 
purports to restrict the common right of a 
party of access to a Civil Court must be in- 
terpreted with ths utmost strictness: Ranchod 
Haribhai v. Secretary of State (14) at 588* 
Ghulam Hyder v Secretary of State (15) and 
Maun; Ba Latv. Liquidator, Kemmedine Tha- 
thanahit Co-operative Society (16) at p. 1277. 
Section 65, cl. (5), Bombay District Munici- 
pal Act, which has been made so much of 
presupposes a list of assessees being prc- 
pared and authenticated in accordance 
with the preceding clauses, that is to say, 
cls. 3,4 and 5. As already observed, cl. (3) 
makes it obligatory upon the Assessment 
Committee to allow the “applicant an oppor- 
tunity of béing heard.” Clause (4) requires 
the list of assessees to be authenticated after 
the objections have -been disposed of 
which can only mean disposed of after 
complying with the provisions contained in 
the preceding clause. Clause (6) renders 
the list “so authenticated” as conclusive 
evidence inter alia of the tax to be levied 
during that year subject to any alteration 
made in accordance with s. 60, and subject 
to the result of any appeal filed under s. 86 
of the Act. But before cl. (6) can. come 
into play, the list must have been prepar- 
ed and authenticated in accordance with 
the procedure laid down by the statute in 
that behalf. If therefore a list or any part 
of it is not prepared after due compliance 
with the statutory provisions, it may, not- 
withstanding its conclusiveness, be challeng- 
edinaCourt of law. The quantum of 
assessment claimed from particular agseg- 
sees has been thesubject-matter of suits in 
Civil Courts under several Municipal 
Acts. 

The direct authority on the effect of 
s. 86, Bombay District Municipal Act, ILL 
of 1901, is Chuni Dalv. Surat City Munici- 
pality (17). In that case, if was pointed 
out thats. 164 of the Act which permits a 
suit being filed under the Act does not 
make ita condition precedent to the filing 

(14) 22 B 583. 

(15) 2 Sel Dee of S S C 578. 

6) AIR 1933 Rang, 124; 149 Ind. Cas, 120; 11 R 
125; 6 R Rang. 287. 


(17) 27 B 403; 5 Bom. L R 267. i 
*Page of 92 B.—[Hd.] a chee tae nee 
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_of such a suit that the remedy under s. 86 
should be exhausted and therefore the 
failure to file an appeal under that section is 
no bar to the maintainbility of a civil suit, 
provided, of course, such a suit is otherwise 
competent. The learned Judge has relied 
on s. 9, Civil Procedure Code. But before 
that section comes into play, the Court must 
be satisfied thats. 86 was impliedly in- 
tended to bar the right of a party aggriev- 
ed by the excessive levy of a tax to resort 
to a Court of law. Not only there is no 
yeason for attributing to the legislature 
any suchintention, but, on the contrary, 
it would appear thats. 86 was only intend- 
‘ed to give to the aggrieved party a sum- 
mary remedy by way of appeal to a 
Magistrate against an assessment on facts 
which would otherwise be barred. That 
being so, 8.9, Civil Procedure Code, has no 
application. 

The cases in Bhai Shanker Nanabhai v. 
Corporation of Bombay (2), Nur Mohammad 
v. Monteath (3) and Abdul Rahman v Abaul 
Rahman (4), referred to by the learned 
Judge, are not cases where the plaintif 
was challenging the legality or propriety of 
an assessment levied from him. In Bhai 
Shanker Nanabhat v. Corporation of Bombay 
(2), the plaintiff was challenging the vali- 
dity of the election of Councillors by 
Justices inthe City of Bombay. The right 
to contest the election was given by the 
statute and the remedy was also provided 
by the statute. The question before the 
Court'was whether the remedy so provided 
was the only remedy open to the plaintiff. 
In dealing with the pointin issue, Jenkins, 
C. J., has said at p. 609*: 

“But where a special tribunal, out of the ordi- 
nary course, is appointed by an Act to determine 
questions as to rights which are the creation of 
that Act, then, except so far as otherwise express- 
ly provided or necessarily implied, that tribunal’s 
jurisdiction to determine those questions is 
exclusive. 

Tt is an essential condition of those rights that 
they should be determined in the manner prescribed 
by the Act to which they owe their existence. 
In such acase thereis no ouster of the jurisdic- 
tion of the ordinary Courts, for they never 
had any; there is no change of the 
cold order of things; a new order is brought into 
being.” , 

These observations have been referred 
to with approval in Abdul Rahman v. Abdul 
Rahman (4), which is likewise a case of a 
‘contested election seat. In the case in 
Nur Mohammad v. Manteath (3), the validity 
of a notice issued under s. 7, Cantonments 

as) A IR 1935 Bom. 321; 159 Iad. Cas, 209; 37 
Bom. LIR 235, 8RB 179. 
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(House Accommodation) Act, was challeng- 
ed. Section 32 ofthat Act expressly pro- 
vides that the decision of the Appellate 
Authority indicated therein shall be final 
and shall not be questioned in any Court 
except on the ground that the house in 
question was situate in a Cantonment in 
which the Act was not operative. In view 
of that section it was held that the proper 
remedy of the plaintiff was by way of ap- 
peal to the authority under the Act and 
not bya resort to a Civil Court. The 
dictum of Jenkins, ©. J., was referred to 
in reply to the argrument that because 
the expression “may appeal” was used in 
the section providing for appeal, it did not 
exclude the right to a Civil Court. 

None of these cases has a bearing on 
the present case and are clearly distin- 
guishable. In this connection it is suffi- 
cient to refer to the case in Kanhardas 
Jankidas v. Keshav Gobind (18), at p. 323,* 
where, wuile dealing with the provisions of 
the Bombay Municipal Boroughs Act (XVIII 
of 1925), and the rules and bye-laws framed 
thereunder, which are somewhat similar.to 


those of the Act of 1901, Brocmfeld, J., 
has said: 
“But this isnot a case in which rights not 


existing before are conferred by the Municipal Act. 
Quite apart from the Municipal Act the Civil Courts 
have jurisdiction to deal with a civil right such 
as liability to taxation. The principle of the de- 
cision in Bhai Shankar Nanabhaiv. Corporation of 
Bombay (2), is that when a statute which creates 
the right also prescribe a special remedy, the per- 
son aggrieved is limited to the remedy s9 pres- 
cribed. That principle, I think, has no application 
here atall. I cannot hold therefore that the juris- 
diction of the Civil Court to entertain a suit of this 
kind is impliedly barred.” 

Wor these reasons we think that the judg- 
ment of the lower Court cannot possibly 
be maintained. Itis urged on behalf of the 
plaintiff that as the assessment levied from 
the plaintiff for the year in dispute was 
fixed without complying with the provisions 
of the law, the assessment fixed and levied 
during the previous year stands good, and 
the defendants are entitled to recover that 
amount and no more. 

But we are afraid we cannot accede to 
this argument. The mere fact that the de- 
fendants failed to comply with the provisions 
cf the section is not by itself sutficient to 
enable the plaintiff to escape payment of 
the proper assessment. Before he can 
recover the excess which he has paid, he 
must satisfy the Court that it was not pay- 
able and that the annusl letting value of 
his property during the year in dispute was 


*Page of A I R 1935 Bom, [Bd] 
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the same as that shown by him in his ob- 
jections. We accordingly remand the case 
to the trial Court for disposal according to 
“Jaw. Costs to be costs in the cause. 

D. Case remanded. 


CALCUTTA HIGH COURT 
Civil Rule No. 748 of 1934 
February 28, 1935 
S. K. Guosz AND MONAR, JJ. 
SHIB KRISHNA SINHA SARMA AND OTHERS 
—PRETITIONEKS 
versus 
ATARJAN KHAN AND OTHERS— OPPOSITE 

PARTIES 

Benggl Tenancy Act (VIII of 1885), s. 88—Dis- 
tribution of rent—Court, whether bound to make dis- 
tribution at instance of tenant—Application under 
s. 88—Condition precedent—“ Rent of any portion”, 
meaning of—Binding arrangement between Landlord 
and tenant as to apportionment of rent—Division and 
distribution made by landlord—Court, whether can 
annul it. 

It is possible to have a distribation of rent either 
at the instance of the landlord or at the instance 
of the tenant. Section 88, Bengal Tenancy Act, 
provides for the distribution of rent at the instance 
of the tenant, the Court isnot bound to make a dis- 
tribution on the application of the tenants, but the 
Court may do so having regard to the equities of 
the case and in this matter definite guidance is 
given by thetwo limitations for the purpose of 
ensuring that the resultant divisions may not be 
too small to suit the convenience of the landlords. 

Condition precedent to an application under s. 88, 
Bengal Tenancy Act, by tenant is not the--with- 
holding of consent by the landlords, it is that the 
tenant must give notice of his intention to make the 
application six months before filing such applica- 
tion. 

The words “rent for any portion “ must be un- 
derstood with reference to the actual state of affairs. 
The “rent” is the whole rent payable for the “ por- 
tion” and the“ portion” must be taken to be the 
portion resulting from the distribution. 

It is.' possible for the landlords and the tenants 
to have a binding arrangement as to apportionment 
of rent payable separately to co-sharer landlords. 
This arrangement may be arrived at either with the 
consent of ihe tenants or ina proper suit for ap- 
portionment in which all the landlords and tenants 
have been made paties. Ifthere is such an ariange- 
ment aco-sharer landlord may sue for his own 
share of the rent andthe tenant would be liable to 
pay. But if there is no such arrangement a co-sharer 
landlord may not sue for his own share of rent and 
ordinarily the tenant is entitled toa joint reczipt, 
on failure of which he is entitled to deposit under 
5. 61 of the Bengal TeLaacy Act. Iswer Chandra 
Dutta v. Ram Krishna Das (1), Raj Narain Mitter v. 
Ekadasi Beg (2), Shyama Charan Das v. Jogesh Chan- 
dra Ray (3), Satyesh Chandra v. Jillar Hahman (4) 
and Kamalesh Ray v. Dwarika Nath Kotal (5), refel- 
red to. 

In making the distribution under s. 88, the Court 
may annul or modify the division or distribution 
made by the landlord: if considered unfair and 
inequitable, Therefae, in order to do. complete 
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justice between the parties the Court will hava to 
consider whether infact there is already a distri- 
bution of rent made by the landlords and whether 
that distribution should be annulled or modified 
in order to give effect to the application of the 
tenants. . 

R. against the order of the Munsif, Third 
Court at Mymensingh, dated February 23, 
1934, in Miscellaneous Case No. 187 of 1933, 

Mr. Ramendra Chandra Ray, for the 


_ Petitioners. 


Mr. Birendra Kumar De, for the Opposite 
Parties. 

Judgment.—This Rule arises out of an 
application for distribution of rent under 
8.88 of the Bengal Tenancy Act and the 
relevant facts are these. There isa tenure 
bearing a rental of about Rs. 50. The 
opposite parties Nos. 1 and 2 having pur- 
chased 2 as. 13 gandas l kr, l krant share 
of ihat tenure made the applicalion 
for distribution of rent in their share. The 
opposite parties Nos. 3 and 4 are the other 
co-sharer tenants and the remaining opposite 
parties are the landlords. The application 
was resisted by the present petitioners who 
are the opposite parties Nos. l to 7 and they 
stated that the rent of the tenure wes being 


‘collected separately by the petitioners and 


the co-sharer Jandlords, the rent in peti- 
tioners’ share being Rs. 30-4 and odd gandas, 
that in the share of opposite party No. b 
being Rs. 4-6 and odd gandas, that in the 
share of opposite parties Nos. 6 to 10 being 
Rs. 1-12 and odd gandas, and that in the 
share of opposite parties Nos. 14 to 21 being 
annas 9 and 10 gandas. They contended 
that the distribution as prayed for would 
be contrary to the provisions of s. 88 and 
adversely affected the interests of the land- 
lords. lt may be mentioned bere that the 
remaining co-sharer landlords made no 
objection. The learned Munsif overruled 
the objection of the petitioners and held 
that the petitioning tenants would pay sepa- 
rately to the maliks every year Rs. 8-6-1 p. 
as rent in respect of their share. Against 
that decision the present Rule has been 
obtained. 

While dealing with the various points 
raised in support of the Rule, it is as well 
to remember that it is possible to have a 
distribution of rent either at the instance 
of the landlords or at the instance of the 
tenants. Section 88 of the Bengal Tenancy 
Act provides for distribution of rent at the 
instance of the tenants, the basic idea being 
to give relief to the tenants while not affect- 
ing the interests of the landlords. That was 
the old section and the same idea has been 
developed in the new section. It is also to 


BUH 


be noted that the Covfri is not bound to 
make a distribution on the application of the 
tenants, but the Court may do so having 
regard to the equities of the case and in this 
matter definite guidance is given by the 
two limitations for the purpose of ensuring 
that the resultant divisions may not be too 


small to suit the convenience of the landlord. | 


In this Court it is first contended in 
support of the Rule that the tenant is not 
entitled to make the application, because it 
is not found by the Court that the landlords 
had withheld their consent to the distribu- 
tion of the rent. There is no substance in 
this objection. The condition precedent to 
the application is thatthe tenant must give 
notice of his intention to make the appli- 
cation 6 months before filing such appli- 
tion and this has been done. That the land- 
lord withholds his consent is the reason 
for the tenant to come to Court. In the 
present case the mere fact that the peti- 
toners are opposing the application is suffi- 
cient to show that they are withholding 
their consent. Supposing the landlords 
state in Court that they do not withhold 
their consent, that would not disentitle the 
tenants from having the distribution of rent 
as prayed for. 

“ The next contention is based on the limi- 
tation (ii) which runs in these words: — 

“Tf the distribution of rent results in bringing 
the rent for any portion below rupees two and 
eight annas in case of holdings and rupees four in 
case of tenures,” 


Tt is contended that the words “rent for 
any portion” refers to the share of each 
tenant and if the rent payable in the share of 
each tenant is below Rs. 4 in case of tenures, 
there can be no distribution. I consider 
that these words must be understood with 
reference to the actual state of affairs. The 
“rent” is the whole rent payable for the 
“portion” and the “portion” must be taken 
to be the portion resulting from the distri- 
bution. For instance, if there are three 
tenants snd one applies for distribution of 
rent and the other two do not, there would 
be two portions (1) the portion of the apply- 
ing tenant and (2) the portion of the remain- 
‘ing two tenants. But if two out of three or 
all three apply for distribution, then 
obviously there would be three portions. In 
the present instance it is not the actual case 
that each tenant pays his rent separately to 
the landlords. Therefore, there is no ques- 
tion of rent payable in the share of each 
tenant. 

The next argument is that the word ‘por- 
tion’ must be taken to be the landlord's 
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poriion, that is to say, the portion which 
each individual landlord is entitled to collect 
from the tenant and it is contended that, 
where the rent has already been distri- 
buted at the instance of the landlords, there 
can be no fresh distribution at the instance 
of the tenant under s. 88. It is also con- 
tended that if the rent payable to each 
landlord is less than Rs. 4 then the 2nd 
limitation applies and there can be no 
distribution of rent. This contention is 
based on the Petitioner's case that: there is 
in existence a system of separate collections 
by the landlords as regards this tenure. 
Whether in fact there is such a binding 
arrangement does not seem to have been 
gone into in the lower Court. The learned 
Munsif calculated the rent payable by the 
petitioning tenants in respect of their*®share 


` out of the entire rent and he said: 


“By such distribution the rent payabls either 
by the petitioning tenants or by the remaining co- 
sharers jointly to the landlords would be not less 
than rupees four.” 

Now it has to be remembered that it is 
possible for the landlords and the tenants 
to have a binding arrangement as to appor- 
tionment of rent payable separately to co- 
sharer landlords. This arrangement may 
be arrived at either with the consent of the 
tenants or in a proper suit for apportion- 
ment in which all the landlords and tenants 
have been made parties. If there is such 
en arrangement a co-sharer landlord may 
sue for his own share of the rent and the 
tenant would be liable to pay. But if 
there is no such arrangement a co-sharer 
landlord may not sue for his own 
share of rent and ordinarily the 
tenant is entitled to a joint receipt, on 
failure of which he is entitled to deposit 
under s. 61 of the Bengal Tenancy Act. On 
this point reference may be made to the 
cases of Iswer Chandra Dutta v. Ram 
Krishna Das (1), Full Bench, and Raj 
Narain Mitier v. Ekadasi Bag (2) which 
are followed in Shyama Charan Das v. 
Jogesh Chandra Ray (3), Satyesh Chandra 
v. Jillar Rahman (4) and Kamalesh Ray 
v. Dwarika Nath Kotal (5). In the pre- 
sent case the petitioners who are the only 
co-sharer landlords contesting the appli- 
cation stated that there were separate col- 
lections as aforesaid. But the other co- 


ae C 902; 6 CL R 421; 3ShomegL R 13 
@)4 C WN 494. ae 
(3) 16 C W N 774; 14 Ind, Cas. 292, : 
gee 27 © L J438; 45 Ind, Oas. 721; A I R 1919 Cal, 
a 38 O W N 967; 83 Ind, Qas, 931; A I R 1925 Cal, 
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also. One of the co-sharer landlords, name- 
ly opposite party No. 10 has appeared but 

e does not contest. Evidence was given 
by an officer of the-petitioners to the effect 
that their share of the rent was col- 
lected separately. They also produced 
the Record of Rights which contains 
a column headed “Bartaman Deya 
Khajna” “rent payable at present” and 
in this column there are - entries 
showing separate rent against individual 
co-sharer landlords. Whether in fact there 
18 an arrangement which binds the land- 
lords as also the tenants to pay rent sepa- 
rately to the co-sharer landlords has not 
been investigated. It is contended that 

‘although the petitioners may collect Rs, 30-4 
and odd gandas in their share, the remain- 
ing co-sharer landlords might be collecting 
jointly the balance amounting to about 
Rs. 20. If that isso, there is no question 
of the arrangement being hit by the statut- 
ory limit of four Rupees. Buton the other 
hand, if the other co-sharer landlords are 
collecting separately the small amounts as 
stated by the petitioners, then the limita- 
tion (ii) would apply. It is imporlant to 
consider this, because itis noteworthy that 
in making the distribution under s. 88 the 
Court may annul or modify the division or 
distribution made by the landlords if con- 
sidered unfair and inequitable. 
in order to do complete justice between the 
parties, the Court will have to consider whe- 
ther in fact there is already a distribution 
of rent made by the landlords and whether 
that distribution should be annulled or 
modified in order to give effect to the appli- 
cation of the tenants. It is obvious that the 
matter was not looked at in this light. I 
think, therefore, that the judgment of the 
learned Munsif should be set aside and the 
case remitted to him to determine the matter 
in the light of the observations made above, 
opportunity should be given to the parties to 
produce evidence, if necessary, for the pur- 
pose of showing that there is a distribution 
of rent made by the landlords as alleged by 
the petitioners and after deciding that point 
the learned Munsif will proceed to deal 
with the application finally. 

The Rule will be made absolute accord- 
ingly and the case will be sent back to the 
lower Court for further hearing. There 
willbe no order for costs in this Court. 
Future costs will be in the discretion of the 
lower Court. 

w e 
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Rule made absulute. 
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sharer landlords do not contest in this Court . 


Therefore, - 
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BOMBAY HIGH COURT 
Second Civil Appeal No. 433 of 1932 
January 14, 1936 
Mack tt, J. 
VINAYAK YESHWANT PRABHU 
DESAI—P LAINTIFF—APPELLANT 


VETSUS 
GHANASHYAM VITHAL TIRWADKAR 
AND ANOTHER— DEFENDANTS— 
RESPONDENTS 

Bombay Khoti Settlement Act (I of 1880), ss. 10, 9 
—Razinama for consideration of undertuking that 
land should be relieved from forfeiture for non-pay- 
ment of reni—Whether relinguishment or sale— 
Managing khot, if can give consent io sale of hold- 
ingi 

Where although the document of razinama execut- 
ed bythe occupant of khoti land expressly states that 
it is without consideration, still there is 2 real con- 
sideration for the document in an undertaking that 
the land should be relieved from forfeiture for non- 
payment of arrears of rent. It is good considera- 
tion, and it takes the transaction out of ths cate- 
gory of relinquishments within the mzaning of s. 10 
of the Bombay Khoti Settlement Act, and makes it a 
gale. . 
The managing khotis entitled to give consent to a 
transfer by way of sale of a holding, But, for him to 
give a valid consent on benalfof the hots within 
the meaning of s. 9 of Bombay Khoti Sattlement 
Act, the consent must be given by him as managing 
khot and not inhis individual capacity. Ibrahim 
v. Krishnaji (1), referred to. | 

S.C. A. from the decision of the First Class 
Sub-Judge, Ratnagiri, in Appeals Nos. 223 
and 224 of 1930. 

Mr. G. B. Chitale, for the Appellant. 

Messrs. A. G. Desai and T. N. Walaval- 
kar, for Respondents Nos. 1 and 2. _ 

dudgment.—The plaintiffs in this case 
have sued for possession of the property 
in suit and for minor reliefs on the 
strength of a so-called razinama executed 
by defendant No. 1 in favour of plaintiff 
No. lin May, 1917. Plaintif No. | at the 
time of the execution of this deed was 
the managing khot of a share of a certain 
village, and defendant No. 1 was one of 
the occupants. lt appears that defendant 
No. 1 was heavily in arrears with his rent 
and that he executed the deed in ques- 
tion to relieve himself from further liability. . 
The plaintiffs have now sued him on the 
strength of that deed, but are met by 
the contentions, (1) that the deed is invalid 
as a razinama, not being made with the 
consent of the managing khot or the body 
of khots as required by s. 10, Knoti Settle- 
ment Act, (2) that in any event the docu- 
ment cannot be binding upon the share 
cf defendant No. 2, who was separated 
from defendant No.1, and (8) thatibe suit 


is barred by O. IL r, 2, Civil Prcecedure 


Code. The trial Court gave the plaintiffg 
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a decree and held defendant No. 2 liable 
to the plaintiff? claim along with defend- 
ant No. i. On appeal this decision was 
reversed and the suit was dismissed on 
the ground that the document sued upon 
was nota razinama, being for considera- 
tion, and, therefore, could not be validated 
by s.10 of the Act; that even regarded 
asa razinama it was invalid, because in 
the circumstances of the case it was not 
-open to the managing krot to give his 
consent; that defendant No. 2 was separated 
from defendant No.1 and was not, there- 
fore, liable to the plaintiffs’ claim; and 
that the suit was barred by the provisions 
of O. Il, 7.2. Plaintiff No. 1 now comes in 
second appeal upon the same contentions 
as were raised in the lower Courts and 
with an additional contention that even 
-if the document sued upon is not a 
razinama by reason of its being for con- 
sideration, still it can be regarded as a 
sale and one which was validated under 
s. 9 of the Act by the consent of the 
managing khot. 

It is found as a fact by the lower Ap- 
pellate Court that although the document 
expressly states that it was without con- 
sideration, still there was a real con- 
sideration for the document in an under- 
taking that the land in the holding of 
defendants Nos. 1 and 2 (which, I may 
mention, considerably exceeded the actual 
land relinquished under the deed) should 
be relieved from forfeiture for non-pay- 
ment of arrears of rent. That, in my 
opinion, is good consideration, and I agree 
with the lower Appellate Court in think- 
ing that it takes the transaction out of 
the category of relinquishments within 
the meaning of s. 10 of the Act and 
makes it a sale. ‘Thus any considerations 
as to the validity of the deed regarded 
as a relinquishment can no longer bə 
considered, and the question is whether it 
is valid as a deed of sale. If it is to 
be valid as a deed of sale, it is valid 
‘only by reason of s. 9 of the Act; and 
under. that section it cannot be valid 
unless it has received the consent of the 
managing khoit. The section itself says 
“the ‘hot,’ which means the body of khots 
where there are more than one. But ib 
has been held in Ibrahim v. Krishnaji (1), 
that under s.9 of the Act the managing 
Khot is entitled to give consent to the 
transfer of a permanent tenancy; and I 
take ib that the managing khot is equally 


Q) 26 Bom, L R 421; A IR 1921 Bom. 459; 80 Ind’ 
Cas, 458, 
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entitled to give consent to a transfer by 
way of sale of a halding. But, for the 
managing khot to give a valid consent on 


behalf of the khots within the meaning 
of s. 9 as interpreted in Ibrahim v. Krishnajt 


-(1), it is clear that the consent must be 


given by him as managing khot and not 
in his individual capacity. Here we have 
a deed which is to all intents and pur- 
poses executed by a person who indeed 
happens to be the managing shot but acts 
in his personal capacity; and this . con- 
sideration applies also to any consent he 
may be presumed to have given from the 
fact of his being a party to the deed. 
I am asked to assume that because he 
was the managing khot, and as managing 
khot, must have known of the transaction, 
therefore, the transaction received his 
consent as managing khet, But 1 am unable 
to assume anything of the sort. There is 
nothing eitherin the transaction itself or 
in the. subsequent history of the parties 
ic suggest that the managing khot as such 
was in any way concerned. Thus the. 
transaction is invalid under s. 9 as a sale. 
I may mention that the same considera- 


. tion as to the necessity of the consent 


of the managing khot assuch would apply 
even toa rulinguishment under s. 10, ‘That 
being so, itis mot necessary for me to 
consider the applicabillity of O. II, r. 2, or 
the liability of defendant No. 2, since the 
suit must be dismissed asa whole in any 
event. 

Defendant No.1 putin cross-objections 
to the order of costs, but they were not 
pressed. Both the appeal and ihe cross- 
objections are dismissed with cosis in 
two sets. 


D. Appeal dismissed. 


PATNA HIGH COURT 
Civil Appeal No. 1540 of 1932. 
December 3, 1935 
Row Lana, J. 
BHAGLU MAHTO AND 0TIERS— PLAINTIRFS 


— APPELLANTS 
VETSES 
RAMAUTAR SAH—Dsrenpanr— 
RESPONDENT 
Exevutton—Sale—Steps not taken under Civil 
Procedure Code—Party, if can plead after 


- sale that proceedings are not binding on him—Court 


having jurisdiction—No irregularity—Sale,-if. can be 
set astde—Practice—New case not pleaded by party 
—Court, if can set up for party. 

The Civil Procedure Code provides remedies for a 
Person whose property is in danger of being wrong» 
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fully sold ona decree by which he is not bound. 
He can prefer aclaim under O. XXI, r, 58, Civil 
Procedure Code. If his possession is disturbed 
he can apply under O. XXI, r. 100; he can 
institute a suit to declare his title and ob- 
tain a temporary injunction under O. XXXIX, r. 1, 
if his pyropérty is in danger of being wrong- 
fully sold. Ifthe decree was obtained against him 
by ao or collusion he could bring a suit to set it 
agide. 

On his failure to do any of these, he cannot plead 
after the sale, that the proceedings, though 
he wasa party to them, are not binding on him. 
the Court hag jurisdiction over the proceedings and 
there has been no irregularity, the sale cannot be 
set aside but is binding on him. Malkarjuna v. 
Narhari (D, applied. 

The Court cannot set up for the defendant a ground 
of attack against the proceedings, which is not 
pleaded by the party. 


O. A. from appellate decree of the District 
paces Muzaffarpur, dated September 1, 
1932. 

Messrs. B. P. Sinha and Bramhadeo 
Narayan, for the Appellants. 

Messrs. Manohar Lal and K. P. Sukul, 
for the Respondent. 

Judgment.—The plaintiff-appellant was 
` the purchaser at a rent execution sale of 
a holding of 7 bighas odd bearing survey 
khata No. 215 in village Gaibipur. In 
the Record of Rights the holding was 
entered in the names of Parayag Mahto 
and Pahlu Mahto. The heir of these re- 
corded tenants was Dukhni, daughter of 
` Pablu. The village was in thika for a 
. number of years to Gobind Sah. After 
_ his lease terminated the village was given in 
lease to Ramdeo Singh who was the tenure- 
holder and, therefore, the landlord of the 
holding in 1925. He sued for the rent 
impleading Musammat Dukhni and also 
impleading Ramautar Sah, the son and 
legal representative of Gobind, who was 
then dead, and alleging that the collec- 
tion papers of the period of Gobind's 
thikadarit were with Ramautar and that 
Ramdeo was unaware of any change in the 
holding as regards area or rental. The 
plaint contained a prayer that if Ram- 
autar should disclose any such change the 
plaintiff might in due course be given per- 
mission to amend his plaint. Ramautar 
who was a minor entered appearance 
through his mother as guardian ad litem 
and her karpardaz Bhular Sah. The 
written stalement denied that tke collec- 
tion papers were with him. No disclosure 
was made in this written statement as 
to any change in the area or rental of 
the holding in suit, 

The suit was decreed and on execution 
the entire holding was sold on May 10, 
1926,to0 Bhaglu Mahto who was not a 


BHAGLU MARTO v. RAMAUTAR sat (PAT) 


179 
party to the suit. Delivery of possession 


followed. In 1929 there were criminal pro- 
ceedings; Bhaglu prosecuted Bhular Sah, 


| alleging theft of the crop from plot No. 2282. 
. The case ended on April 4, 1929, in aċ- 


quittal of the accused. On May 8, 1930, 
the present suit was instituted by Bhaglu 
claiming recovery of possession of the 
land from which he had been dispossessed 
as a result of the removal of crop and 
criminal proceedings and for mesne pro- 
fits. The defence was that Gobind had 
bought plots Nos. 2282 and 3306 having 
an area of 1 bigha 2 kathas by a sale- 
deed dated 1899 from Pahlu, one of the 
recorded tenants; that he had got mutation 
of his name, that the land was, therefore, 
not part of the holding and that no title 
passed to the plaintiff by his auction- sale. 
Regarding the rent suit decree and auction- 
sale it was said that these were fraudulent 
end collusive and the defendant 
was not bound by them. The Courts 
below agreed in holding that the rent 
suit decree and sale proceedings were 
neither fraudulent nor collusive, but have 
held that they were not binding on the 
defendants because defendant's father had 
purchased the plots in dispute and had 
been recognized by the landlord. The 
defendant Ramautar had, therefore, a good 
defence to put forward in the rent suit. But 
this defence was not put forward through 
gross negligence of his guardian. 

In second appeal it is contended that 
plaintiff by his auction-purchase got a 
perfect title which the defendant cannot 
impeach. The suit was by the sixteen 
annas landlord and the decree was a rent 
decree. In such a case s. 158-B, Bengal 
Tenancy Act, declares that the holding 
shall pass to the purchaser, and s. bo, 
Civil Procedure Code, declares that where 
immovable property is sold in execution 
of a decree, and such sale has become ab- 
solute, the property shall be deemed to 
be vested in the purchaser from the time 
when the properly was sold. It would be 
flying in the face of these provisions to 
hold thet the property did not vest in 
the purchaser Bhaglu. The Code itself 
provides remedies for a person whose prop- 
erty is in danger of being wrongfuliy 
sold on a decree by which he is not 
bound. He can prefer a claim under 
O. XXI, r. 58. Tf his possession is dis-. 
turbed he can apply under O. XXI, r. 100; 
he can institute a suit to declare his 
title and obtain a temporary injunction 


under QO. XXXIX, 7.1, if his property is 
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in danger of being wroggfully sold. Ram- 
autar did none of these things. 

If the decree was obtained against him 
by fraud or collusion he could bring a 
suit to set it aside; this also has not been 
done. TLe Courts below have proceeded 
on the view that, notwithstanding the 
failure of the defendant to take any cf 
these steps, he can still as a defendant 
plead that the proceedings, though he 
was a party to them, are not binding on 
him. This view appears to me to be in 


direct contradiction of the decision of the. 


Privy Council: Malkarjuna v. Narhari (1). 
A judicial sale, it was there held, cannot 
be treated as a nullity unless the Court 
lacked jurisdiction to make the sale. In 
. the present case there is no doubt that 
the rent Court on the allegations before 
it had complete jurisdiction, nor have the 
Courts found that there was any irregu- 
larity in the proceedings; unless, therefore, 
the sale is set aside the defendant can- 
not escape its effect. The Courts below 
have proceeded on the view that the de- 
fendant being a minor is entitled to avoid 
the proceedings on the ground of gross 
negligence of his guardian. 

It has been held that a suitlies to set 
aside a decree on the ground of gross neg- 
ligence of the guardian of a minor and 
that proposition has been accepted in 
this Court in Mathura Singh v. Rama 
Rudra Prasad (2), but as pointed 
` out there (at p. 505*): “There is an ob- 
vious difference between ayaiding a decree 
and being entitled to ignore it.” This 
difference has not been appreciated by 
the Courts below. But even if there were 
no difference there is another and fatal 
obstacle to the success of the defendant, 
that is, that negligence of any kind was 
not pleaded in the written statement of 
the present suit. The prcceedings of the 
rent suit and execution were impeached 
on the ground of fraud and collusion. 
These not having been established the 
Courts could not set up for the defendant 
another ground. of attack against the 
rent suit proceedings which was noh 
pleaded by the party. 

The result is that the appeal must be 
allowed’ and the suit decreed with costs 
throughout. The amount of mesno profits 

Q) 25 B 337; 27 I A 216; 7 Sar. 739, 50WN 
10; 2Bom. L R 927; 10 M L J 368 (P C). 


(2): 16 P L T 484-162 Ind, Cas, 235; AI R 1936 
Pat. 231; 14 Pat. 824; 2 B R423; 8 R P 522, 
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should be ascertained by the Court of first 
instance. Leave refused. 

“ON, Appeal alluwed. 


ALLAHABAD HIGH COURT 
Criminal Reference No. 143 of 1936 
April 23, 1936 
Ganca Nata, J. 
EMPEROR—Prosscutor 
versus 
BHUNESHAR PRASAD—AccUseED | 

Criminal Procedure Code (Act V of 1898), s. 145— 
Enquiry under—Scope of—Claim merely to right to 
possession—Whether outside scope of enguiry—All 
parties claiming right, if should be made parties to 
proceedings—Dispute between rival  lessees—Co- 
sharers, if necessary parties 

The enquiry under s. 145, Criminal Procealure 
Code, is confined to the fact of actual possession 
irrespective of the merits of the claims; of ths par- 
ties concerned. A claim, therefore, merely to a right 
to posseesion, as distinguished from a claim to be in 
posszssion, would be outside the scaps of ths en- 
quiry. It is, tho:efore, nob uscəssary that all parties . 
interested in or claiming a right tothe property in 
dispute or entitled tv it should be made parties to 
the proceedings, 

Consequently, where the dispute is between two 
rival lessees claiming to be in actual possession 
and there is nothing to show that there was any 
other party who also claimed to be in actual posses- 
sion and notices under s. 145 are issued to them 
alone and not to the co-sharers, thereis no defect 
in the proceeding. Krishna Kamini v. Abdul 
Jabbar (1), relied on. h 

Addi- 


Or. Ref. from an order of the 
tional Sessions Judge, Basti, dated Janu- 
ary 31, 1936. 

The Assistant Government Advocate, for 
the Orown. i 


Order—This is a reference by the 
learned Additional Sessions Judge of Basti 
recommending that the order of the 
Magistrate, dated October 23, 1935, under 
s. 145, Criminal Procedure Code, be set 
aside, and he (the Magistrate) be directed 
to make a fresh enquiry under s. 145, Ori- 
minal Procedure Code, if he were of the 
opinion that the dispute was likely to 
cause a breach of the peace. 

Four plots in khata khewat No. 5 of 
village Melan Khurd Guzru are owned 
by a number of co-sharers. hey were 
leased some years ago to Mahadeo and 
Sarsuti who were supsequently ejected. 
The lessors obtained possession over the 
plots in October 1931. Before their eject- 
ment the lessees (Mahadeo and Sarsuti) 
got the plots entered in the name of their 
grandson Bhuneshar as his statutory 
tenancy. The co-sharers then filed a case 
for the correction of revenue papers an 
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for the entry of their namesas khudkasht 
holders. They were successful. Some of 
the co-sharers leased the plot to Bhagwant- 
man. In September 1934, Bhuneshar got 
a lease from a co-sharer Durga. The result 
was that a dispute arose over possession 
of the crops. On the application of Bhag- 
wantman the learned Sub-Divisional Magis- 
trate took proceedings under s. 145, Cri- 
minal Procedure Code. 
he passed an order on October 23, 1935, 
holding thatthe crops belonged to Bhag- 
wantman and declaring him (Bhagwant- 


man) to be entitled to possession over the. 


fields until evicted therefrom in due course 
of law. Bhuneshar filed a revision against 
this order. The Jearned Sessions Judge 
has “made thereference on two grounds: 
(1) thatthe notice under s. 145, cl. (a), 
Criminal Precedure Cade, should not have 
been issued to the {wo rival lessees only 
but to all the co-sharers who would be 
affected by the learned Magistrate’s order; 
and (2) that the learned Magistrate in 
passing his order doesnot appear to have 
applied the mind to the question of who 
was in actual possession of the land. 

As regards the first point it would ap- 
pear from cl. (1), s. 145, Oriminal Proce- 
dure Code, that allthat the Magistrate is 
required to do underit is that he should 
make an order in writing stating the 
grounds of his being satisfied that 2 dis- 
pute likely to cause a breach of the peace 
exists concerning any land or water or 
the boundaries thereof within the local 
limits of his jurisdiction and requiring the 
parties concerned in such dispute to attend 
his Court in person or by Pleader within 
atime to be fixed by such Magistrate, 
and to put in written statements of their 
respective claims as respects the fact of 
actual possession of the subject of dis- 
pute. Undercl. 4,s. 145, the Magistrate 
has to decide, if possible, whether any and 
which of the parties was at the date of 
the order in possession of the said subject. 
The Magistrate has to decide this without 
reference to the merits of the claim of 
any of such parties to a right to pcssess 
the subject of dispute. The enquiry under 
s. 145, Criminal Procedure Code, is confined 
to the fact of actual possession irrespective 
of the merits of the claims of the parties 
concerned. A claim, therefore, merely to 
aright to possession, as distinguished from 
a Claim to be in possession, would be out- 
side the scope of the enquiry. It is, there- 
fore, not necessary that all parties inter- 
ested in or claiming a right to the property 
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in dispute or entitled to it should be made, 
parties to the proceeding. In Krishna 
Kamini v. Abdul Jabbar (1) it was held 
that : 

“Proceedings under g. 145, Criminal Procedure 
Code, are not without jurisdiction because the 
Magistrate on information before him has made 
parties thereto only those actually in dispute and 
likely to cause a breach of the peace, although it 
is brought to his notice that another party is inter- 
ested in the subject-matter of the dispute, nor is 
the Magistrate bound to stay such proceedings, The 
words ‘parties concerned in such dispute’ are in- 
tended to indicate all persəns claiming to be in 
Possession at the time of the initial order under 
el. (1), s. 145 of the Code. A claim merely to a right 
to possession ag distinguished from a claim to be in 
possession, would be outside the etope of the en- 
quiy.” | | 

In this case, as already stated, the dis- 
pute lay between the two rival lessees 
who were before the Court, and who 
claimed to be in actual possession. There 
is nothing to show that there was any 
other party who alsoclaimed to bein ac- 
tual possession. There was, therefore, no 
defect in the proceeding. As regards the 
second’ point, the learned Magistrate has 
found that the crops over which the dis- 
pute was, belonged to Bhagwantman. This 
indirectly shows that it was Bhagwantman 
who was in actual possession, otherwise 
he could not have sown and grown the 
crops in dispute. The fact that the learned 
Magistrate has not referred to the evidence 
of the patwari does not show that he had 
not applied his mind to it. It appeared 
that he did not rely on it and attaches 
no importance to it. There is no defect in 
the proceedings orin the order, therefore 
ordered that the reference be rejected. 

N. Reference rejected. 
(1) 30C 155; 6C WN 737 (T B). 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Appeal No. 185/59 of 1935 


May 9, 1936 
MIDDLETON, J. C. AND MIR AHMAD, 
A.J. O. 
FEROZ SHAH—PLAINTIFP 

—ÅPPELLANT 

VETSUS 
KALU RAM AND ANOTAER—DEFENDANTS— 
RESPONDENTS 


Civil Procedure Code (Act V of 1909), s. 2, O. VI, 
r. 18—Appeal—Order rejecting plaint, whether decree 
—Appeal from such order, whether should be accom- 
panied by decree-sheet—Fatlure to amend, iwvolves 
merely loss of right to amend—Decree—Construction 
—Prayer for decree against defendants in personal 
capacity—Decree passed against jirm for convenience 
—Held, decree passed as prayed. 
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The definition of decree given in s. 2, Civil Pro- 
cedure Code, wherein it is noted that “a decree shall 
be deemed to include the rejection of a -plaint” 
renders an order rejecting a plaint itself equivalent 
to a decree and hence eliminates the necessity for 
preparing a separate decree-sheet. Consequently, an 
appeal filed from such order without any decree-sheet 
is correctly presented. 

Under O. VI, Givil Procedure Code, failure to 
amend merely involves less of right to amend and, 
therefore, not to the determination of the suit as ex. 
pressed in the origina! plaint. 

Where in a suit, the plaintiffs prayed for a decree 
against the defendants in their personal capacity 
but it was granted against tha firm of which the 
defendants were proprietors: 

Held, that the decree was granted against the 
firm which was merely a convenient name for des- 
cribing a group of people. The decree wae, therefore, 
one Pa each member of the group. [p. 184, 
col. 2. 

C. A. froman order of the Senior Sub- 


Judge, Peshawar, dated April 25, 1935. 


Messrs. Mahajan and Aurangzeb, for the 
Appellant. 

Mr. Raja Singh, for ihe Respon- 
dents. 


Middleton, J. C.—This appeal arises out 
of a suit for the recovery of a large sum of 
money on the basis of hundis against 
Kaluam and Lalchand. The suit first 
resulted in a decree against the firm 
Kalu Ram and Lalchand, timber mer- 
chants, Mianwali, and upon appeal that 
decree was set aside and the case remand- 
ed tothe trial Court with the direction 
that the plaint should be returned to the 
plaintif for amendment and that there- 
afier the case should be decided upon 
its merits. The reasons for that direction are 
given in the judgment of this Court 
dated July 10, 1934. The hundis purport- 
ed to be drawn by Kaluram and Lal- 
chand, but were signed "Kaluram Lal- 
chand by Kaluram.” The orginal plaint 
was interpreted ¿s one claiming ieljef 
against Kaluram and Lalchand in their 
individual capacities, but their Counsel 
Laving assured this Court that tke suit 
‘thrcughcut had been contested as one 
egainst the fiim Kaluram Lalchand, it 
considered it advisable to allow amend- 
ment, so thatthe plaint might egree with 
whet WES then alleged to be the claim. 

The trial Comt returned ihe plaint upon 
Ocluber 27, 1934, end an amended plaint 
was pub in on Ncvember 7, 1934, the date 
Mentioned by the trial Gcurt for that pur- 
pete. It wasthen dismissed in default 
but wesrestored on November 14, 1934. 
Amongst the issues framed were : (1) Is 
the plaint properly amended ? (2) Was not 
the plaint presented in proper lime, and 
if so, what is its effect? (10) Whether 
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the suit is within time- on the amended 
plaint? The plaint was rejected by an 
order dated April 25, 1935, on the grounds 
that it had not been properly amended 
and thatit had not been presented in 
proper time, the Court holding on issue 
No. 1 thatthe amended plaint was still 
against Kaluram and Lalchand in their 
individual capacities and not against the 
firm Kaluram Lalchand, and also hold- 
ing on Issue No. 2 that the order for 
amendment was passed on July 10, 1934, 
whilst the amended plaint was not put 
in until about four months later. The 
trial Court also discussed Issue No. 10, but 
cameto no finding in regard to it, nor in- 
deed could it doso as it rejected the 
plaint upon the two preliminary points. The 
present appeal was presented without any 
copy ofa decree sheet and it was return- 
ed by a Court official for remedy of this 
supposed defect. It was found that no 
decree sheet hed been drawn up. EHven- 
tually after application to the irial Court 
a formal decree sheet was drewn up and 
this appeal was presented witha copy 
thereof cn August 24, 1935. 

A preliminary objection is taken on be- 
half of the respondents that the appeal is 
barred by limitation on the ground that 
a memo. of costs which had been prepar- 
ed before the appeal was first presented, 
did constitute a decree sheet and a copy 
of it could have been put in. We are, 
however, of opinion that the definition of 
decree given in s. 2, Civil Procedure 
Code, wherein it is noted that “a decree 
shall be deemed to include the rejection 
ofa plaint” renders an order rejecting a 
plaint itself equivalent io a decree and 
hence eliminates the necessity for prepar- 
ing a separate decree sheet. In view of 
this cpinion we find that it was unneces- 
sea1y that the appeal be returned and that 
it was correctly presented in tibe first 
instance. We, therefore, cverrule the 
preliminary objection. Dealing with issue 
No. 2, Counsel for respondents has argued 
that the plaintiff had obtained. an order 
from this Oourt for the cmendment of 
the pluiut end that no time Laving been 
fixed fortLe purpose, he was bound to 
present an amended plaint within a fort- 
night ofthis Cours order. This Court, 
however, specifically directed that the plaint 
should be returned tothe plaintiff by the 
trial Court for amendment, and we con- 
sider that the plaintiff wes in no way 
bound to amend it until it had been go 
returned. He did present it within the 
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time laid: down by the trial Court when it 
returned ihe plaint, and we must hold 
that he did so within time. 

On Issue No. 1 the Court below has 
held that the amended plaint is not in 
accordance with the orders of this Court 
in that it does not constitute a plaint 
claiming relief against a firm. In the 
heading of the amended plaint the defend- 
ants are given as “Kaluram Lalchand, pro- 
prietors of the timber firm known as 
Kaluram Lalchand, sons of Dayala Ram 
Manaktala, residents of Mianwali.” Para- 
graph lofthe plaint reads: “The defend- 
dants, full brothers, have been running 
a firm known as Kaluram Lalchand.” In 
para. 2 thereof the transactions on which 
the suitis based, are ascribed to “the de- 
fendants,” owners of the firm Kaluram 
Lalchand.” In para. 8.thereof the prayer 
is fora decree against the person and pro- 
perty. of both the defendants with the 
proviso that if Lalchand be held not 
liable, a decree be passed against Kalu- 
ram. Learned Counsel for the appellant 
maintains that the amended plaint is one 


in accordance with the directions of this- 


Court and is one citing afirm asa de- 
fendant. He cites numerous rulings for 
the well known proposition thata firm, 
as distinguished from a company, is not 
a legal entity, but merely a convenient 
name for a collection of persons. This is 
no doubt true, but to our mind the amend- 
ed plaint is clearly directed against two 
individuals throughout, and although itis 
mentioned that those two individuals are 
proprietors ofa firm, they have not been 
sued in their capacity as proprietors, nor 
in the name of the firm. 

ln tke previous appeal before this Court 
the position taken up was that the suit 
was against a firm, although the original 
plaint did not support that position. The 
amended plaint introduces different ver- 
biage, but again is directed against in- 
dividuals end not against a firm. The plaint 
having been returned for a sepecifc pur- 
pose, we are unable to read into the amend- 
ed plaint words which it does not contain, 
or to consider thatthe plaintiff has failed 
to convey his considered meaning. He 
still sues two individuals and does not 
sue them as proprietors of the firm, pre- 
sumably because his advisers may have 
anticipated a new question of limitation had 
he sued the firm for the first time by the 
amended plaint. We . consider that the 
amended plaint shows signs of careful 
preparation and are of opinion that it is 
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by design that itis again directed against 
the defendants in ‘heir individual cup- 
acities. The amended plaint not differing 
from the original in the manner for 
which amendment was specifically allowed, 
its presentdtion is in essence a refusal to 
amend. The failure toamend to plaint ac- 
cording tothe directions of this Court has 
led to its rejection by the Court below, 
but under O. VI, Civil Procedure Code, 
failure to amend merely ‘involves loss 
of right to amend and therefore not to 
the determination of the suit as expressed 
in the original plaint. 

Learned Counsel for the respondents, 
however, urgas thatin this particular case 
there was no option but to dismiss the 
plaint. He argues that when first .a decree 
was granted against the firm, that decree 
which was not in accordance with the 
prayer of the plaintiff, amounted to a 
dismissal of the plaintiff's prayer for a de- 
cree against the defendants in their per- 
sonal capacity; that there was no appeal 
by the plaintiff asking for such a decree, 
and that the matter has now become final. 
In this connection it appears to us that 
the legal position ofa firm in respect of 
suits nullifes the argument. The decree 
was granted against the firm which is 
merely a convenient name for describing 
a group of people. The decree was, 
therefore, one against each member of 
the groupand therefore included within 
itagrant of the prayer in the orignal 
plaint. Tt was, therefore, not necessary 
for the plaintifi to appeal against the de- 
cree in order to continue his suit against 
the defendants in their personal capacities. 
He still has that right, and as the origi- 
nal decree has been set aside and the 
trial Court has already been directed to 
decide the case upon ils merits, we must 
also accept the present appeal to the ex- 
tent that we record a finding that the 
amended plaint is against Kalurum and 
Lalchand in their individual capacities, and 
remand the suit to be decided on its 
mertis as against them in those capacities. 
Stamp on appeal will be refunded, but 
we note that if Counsel for the appel- 
lant had not raised a contention on 
July 10, 1934, which the plaintiff has 
subsequently abandoned in his so-called 
amended plaint, an order to the present 
effect could have been passed upon that 
date without involving the parties in the 
intermediate litigation. We, therefore, 
direct that the Pleader’sfee of Rs. 50 in 
the trial Court, and that in the present 
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appéal, which we fix at Rs. 150, be paid 
by the appellant to the respoudents irres- 
pective of the final event. This order as 
to costs, however, should not be executed 
until final orders are passed in the suit. 

D. Order accordingly. 


RRS 


E PATNA HIGH COUUT 
Criminal Revision Petition No. 574 of 1935 
November 12, 1935 
l ROWLAND, J. 

SRI KRISHNA PRASAD SINHA — 
PETITIONER 
Versus 
EMPEROR—Opposire PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 428, 
423, 342—Appeal— Appellate Court finding docu- 
ments were not proved and examination under s. 342 
was not satisfactory— Proper procedure—Setting 
aside conviction and sending case back for further 
evidence but not for complete trial—Tllegality of. 

Where in an appeal in a criminal case, the Appel- 
late Court finds that some documents which had 
been marked as exhibits had not been proved accord- 
ing to law, and that the examination of the accused 
under s. 342, Criminal Procedure Code, had not been 
satisfactory and that the accused should be examin- 
ed afresh, there are two courses open to the 
Judge. He can either proceed under s, 428, 
Criminal Procedure Code, that is to say, keep 
the appeal pending on his own file while direct- 
ing additional evidence to be taken by a Magis- 
trate and duly certified to the Appellate Court which 
would then dispose of the appeal under s, 428, cl. 
(2). In ordering additional evidence to be taken it 
would be quite proper to direct a further examina- 
tion of the accused at thesame time. Or he can under 
s. 423 ofthe Code set asidethe conviction and order 
the accused to be re-tried by a Court of competent 
jurisdiction. Such a re-trial, if crdered, would te 
-a de novo trial. But an order setting aside the convic- 
tion and sending the case back for further evidence 
and not for complete trial is illegal. Gajanand 
Thakur v. Emperor (1), referred to. 

Cr. R. P. from an order of the Sessions 
Judge, Chapra, dated August 3, 1935. 

Messrs. Hareshwar Prasad and P. Jha, 
for the Petitioner. 

Messrs. Manohar Lal and Ganesh Sharma, 
for the Crown. 

Order.—The petitioner was convicted 
of cheating by a Deputy Magistrate with 
first cless powers and was sentenced under 
s. 420, Indian’ Penai Code, to imprison- 
ment for four months and a fineof Rs. 300. 
On appeal to the Sessions Judge it was 
found that some documents which had 
been marked «ss exhibits had not in the 
opinion of the Sessions Judge been proved 
according to law although they had been 
admitted Jn evidence without objection. 
The Sessions Judge thought that two 
documents (Exs. 10 and 11) ought to be 
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proved and he also thought that the ex- 
amination of the accused under s. 342 
had not been satisfactory and that the 
accused should be examined afresh. This 
being so there were two courses open to 
the learned Sessions Judge: one was to 
proceed under s. 428, that is to say, to 
keep the appeal pending on -his own file 
while directing additional evidence to be 
taken by a Magistrate and duly certified 
to the Appellate Court which would then 
dispose of the appeal under s. 428, 
cl. (2). In ordering additional evidence 
to be taken it would be quite proper to 
direct a further examination of the ac- 
cused at the same time. The other course 
was under s. 423 to set aside the convic- 
tion and order the accused to be re-tried 
by a Court of competent jurisdiction. „Such 
a re-trial, if ordered. would be a de novo 
trial. The learned Sessions Judge has, 
however, done neither of these things but 
has passed an order setting aside the con- 
viction and sending the case back for 
further evidence but not for complete re- 
trial. The illegality of such a proceeding 
has been pointed out in Gajanand Thakur 
v. Emperor (1), a decision followed in sub- 
sequent cases of this Court. I must, there- 
for, set aside the order passed by the 
learned Sessions Judge and direct that 
the appeal be restored to the file of his 
Court and disposed of by him in accordance 
with law. If he requires further evidence 
to enable him to dispose of the original 
appeal he should proceed in one or other 


of the two methods which the Code au- 
thorizes. 
N. Order set aside. 


(1) 1 Pat. LJ 99; AIR 1916 Pat. 219; 35 Ind. Cas. 
508; 17 Cr. L J 332. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 925 of 1934 
April 9, 1936 
HARRIES, J. 
BASDEO AND OTHERS — DEFENDANTS — 
APPELLANTS 
versus 
Babu SHYAMA CHARAN—PLAINTIFE— 
RESPONDENT. 

Malicious prosecution—Suit for damages—Onus of 
proof—Nature of proof to be adduced by plaintiff. 

In cases of malicious prosecution it is always for 
the plaintiff to establish affiimatively, inter alia, that 
the prosecution was brought without reasonable and 
probable cause. If the plaintiff fails to establish 
this the case must be dismissed even if no evidence 
is called on behalf of the defendants. 

S. C.A. from the decision of the Sub- 
Judge, Budaun, dated March 19, 1934. 


1936 a, 


Mr. P:M. L. Verma, forthe Appellants. 

Mr. A. P. Pandey, for the Respondent. 

Judgment.—This a defendants’ appeal 
against a decree of the lower Appellate 
Court medifying to some extent a decree 
of the Court of first instance awarding 
the  plaintiff-respondent damages for 
malicious prosecution. The learned Mun- 
-sif who heard the case came to the con- 
clusion that the plaintiff was entitled to 
damages and decreed the suit for Rs. 830. 
The lower Appellate Court while uphold- 
ing the Munsif on the question of liabil- 
ity held that the damages were excessive 
and reduced them to Rs. 276. The de- 
fendants being still dissatisfied and alleging 
that they were not in law liable to pay to 
the plaintiff anything by way of damages 
have preferred this second appeal to this 
Court. The facts of the case are simple 
and can be stated as follows: The defen- 
danis made a report to the Police alleging 
that on September 25, 1931, the plaintiff 
togther with others had been concerned 
in a marpit in which a little girl Musam- 
mat Har Pyari had sustained injuries from 
which she died. As aresult of this report 
the plaintiff was eventually prosecuted for 
offences of culpable homicide not amount- 
ing to murder, rioting and wrongful con- 
finement and was committed to a Court 
of Posion where he ultimately stood his 
trial. 

On January 23, 1932, he ultimately was 
acquitted upon all the charges and shortly 
afterwards hrought this suit claiming a 
sum of Rs. 4,300 as damages for malicious 
prosecution. The learned Subordinate 
Judge was perfectly satisfied upon the 
evidence that on September 25, 1931, a 
marpit took place in which the little girl 
Musammat Har Pyari met her death. How- 
ever, after a consideration of the whole 
of the evidence adduced in the case the 
learned Subordinate Judge was not satisfied 
that the plaintiff was present and con- 
sequently he held that the report upon 
which the prosecution was based was made 
by the defendants maliciously and with- 
out reasonable and probable cause. He, 
therefore, held the defendants liable whilst 
substantially reducing ihe amount of 
damages. 

In my judgment the decree of the lower 
Appellate Court 
tained as the learned Subordinate Judge 
wrongly placed the burden of proof upon 
the defendants. He in terms says that he 
is not satisfied that the defendants estab- 
lished that the „Plaintif was present and 
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that being so he has held them liable. In 
cases of malicious prosecution it is always 
for the plaintiff to establish affirmatively, 
in‘er alia, that the prosecution was brought 
without reasonable end probable cause. If 
the plaintiff fails to establish this the case 
must be dismissed even if no evidence ig 
called on behalf of the defendants. Mr, 
Pandey who appears for the respondent 
and who has said everything that can be 
said in this case has to concede that the 
onus of proof of action without reasonable 
and probable cause always rests upon the 
plaintiff. At one time in India it was 
thought otherwise, but recent decisions of 
this Court and the Privy Council now es- 
tablish beyond all doubt that the plaintiff 
to succeed in a claim for damages for 
malicious prosecution must establish af- 
firmatively that the defendants acted with- 
out reasonable and probable cause. In the 
present case the plaintiff did tender evi- 
dence with a view to showing that the 
report made by the defendants was false 
and false to their own knowledge and that 
being so was a malicious report made 
without reasonable and probable cause. 
To establish that he was not present at 
the scene of the marpit the plaintiff him- 
self gave alibi evidence and called others 
to support his alibi. The learned Sub- 
ordinate Judge has considered this evi- 
dence and was far from satisfied that it 
was truthful. To use his own words: 

“T would have been strongly inclined to take the 
view that the evidence of alibi was fabricated with 
the help of the Medical Officer but since the 
burden of proof of alibi lies on the plaintiff only 
after the appellants have led evidence to convince 


the Court taat the plaintiff was present at the scene 
I do not think any finding is called for,” 

In short, the learned Subordinate Judge 
was of opinion that the plaintiff had 
fabricated evidence and had in all proba- 
bility suborned perjury, yet he has decreed 
the claim against-the defendants. In deal- 
ing with the evidence called on behalf 
of the defendants the learned Judge men- 
tions that there was delay in making the 
report. He deais with the matter in these 
words: 

“The delay is certainly not satisfactorily ac- 
counted for and the suspicion raised by the delay 
must result, in my opinion, in creating a doubt, the 
benefit of which must goto the plaintifi-respondent. 
I am, therefore, not quite satisfied from the evidence 
of the appellants that Shiama Charan himself went 
to the spot with his men and ordered them to beat 
Ram Charan and Musammat Bhago.” 


Again the learned Subordinate Judge 
throws the onus of proving that the plain- 
tiff was on the scene of marpit upon the 
defendants. It is quite evident from a 
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perusal of the whole judgment that thé 
learned Subordinate Judge was left in 
considerable doubt about the matter. It 
is true that the defendants’ evidence did 
not convince him beyond all doubt that 
the plaintiff was present at the marpit, 
but, on the other hand, he was far from 
satisfied upon the plaintiff's evidence that 
he was not atthe scene of the occurrence. 
In those circumstances I cannot understand 
how the learned Subordinate Judge could 
have found against the defendants having 
regard to where the onus of proof lay. 
As I have stated previously it was for the 
plaintiff to establish affirmatively that the 
defendants had no reasonable and prob- 
able cause for making this complaint. If 
he had shown that he was not there then 
the fact that a complaint was made in- 
volving him would inevitably lead to the 
conclusion that such a report was malicious 
and made without reasonable and probable 
cause. 
dence left the Ccurt in doubt as to whe- 
ther he was or was not there, then the 
Court could not have held affirmatively 
that the complaint was made withont rea- 
sonable and probable cause. 

Tf the Court was in doubt about the 
presence of the plaintiff upon the scene of 
the marpit then there must be the same 
doubt as to whether the report was made 
with or without reasonable and probable 
cause. Upon the findings of the learned 
Subordinate Judge in this case it is quite 
impossible to hold that the plaintiff has 
discharged the onus which the law cests 
upon him and that being so his claim must 
fail. In my judgment the claim was wrongly 
decreed by both the Courts below and 
this appeal must be allowed. 1, therefore, 
allow this appeal, set aside the decree 
of the lower Appellate Court and dismiss 
the plaintiff's claim in its entirety. The 
appellants must ‘have the costs of this 
appeal and of the proceedings in the two 
Courts below. Mr. Pandey has applied 
for leave to appeal under Letters Patent. 
In my. judgment the law has now been 
determined and the only issues in this 
case are issues of fact. That being so in 
my view it is not a proper case for a Letters 


Patent Appeal. 
N. Appeal allowed. 
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CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 112 
of 1932 
August 2, 1934 
R. ©. MITTER, J. 

KANTA MOHAN MALLIK AND OTHERS— 
PLAINTIFFS—APPELLANTS 
versus 


MAKHAN SANTRA—DEFENDANT— 


: RESPONDENT 

Evidence Act (I of 1872), s. 18--Admissions—Joint 
contractors or joint owners—Admission, should relate 
to subject-matter and further must be made in charac- 
ter of person jointly interested with party against 
whom evidence 15 tendered—One of defendants admit- 
ting judgment—Whether evidence against another— 
Landlord and tenant—No rent previously paid— 
Landlord trying to assess rent—Defence of niskar 
—Initial burden — Grant — Rent-free grant—Long 
possession without demand of rent, whether. evidence 
of rent-free grant. Í 

Ordinarily an admission is admissible against the 
party making it or his privies. To this principle 
there are important exceptions, namely of admissions 
made by joint contractors and joint owners. But 
admissions made by such persons must be limited 
within legitimate bounds, and cases have defined 
those limits. They are two in number, namely that 
the admission must relate to the subject-matter of 
the suit and that it must be made by the declarant 
in his character of a person jointly interested with 
the party against whom evidence is tendered. [p. 
188, col. 1.j 

An admission or a confession of judgment by one 
of several defendants is no evidence against another 
defendant. Amritolal Bose v. Rajaneeckant Mitter 
(8) and Brajabullav Ghosh v. Akhay Bagdi (9) 
relied on. [ibid] 

When the landlord proceeds to assess rent on land 
in respect of which no rent had previously been paid 
and is mət with the defence of niskar, the initial 
burden is on him and that burden is not discharged 
by his simply proving that the lands are within the 
geographical limits of his estate. Jagdeo Narain v. 
Baldeo Singh (10), referred to [ibid.] 

Long possession without any demand or payment 
of rent would be evidence of a rent-free grant. [p. 
188, col. 2.] 

A. against the decree of the Subordinate 
Judge, Seccnd Court, Midnapore, dated 
August 21, 1931, reversing the decree of the 
Munsif, First Court, Tumluk, dated July 
19, 1930. 

Mr. Hemendra Chandra Sen, for the Ap- 
pellants. : 

Mr. Benoy Kumar Mukherjee, the. 
Respondent. 


Judgment.—This appeal arises out of 
Suit No. 190 of 1929 which was instituted by 
seven persons as plaintiffs’ for assessment 
of rent. The plaintiffs are the zemindars 
of Mandalhat Mouza Baranan is one of the 
mouzas which fall within the geographical 
limits of the plaintiffs’ zemindary. Plaintiffs 
Nos. 1 to 5 have 9 as. 12 gundas share and 
the Official Trustee of Beugal and Swarna- 
moyee Dassi the remaining 6 as. 8 gundas. 


for 
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The subject-matter of ihe suit and appeal 
are Six plots of land, namely Dags Nos. 603, 
604, 6:0, 475, 476 and 479 of the settlement 
map of the said village. In the Record of 
Rights prepared under Chap. X of the 
Bengal Tenancy Act, these Dags have been 
recorded as not paying rent but liable to 
pay rent. Accordingly the plaintiffs have 
instituted this suit for assessment of rent. 
The defence is that all the plots are niskar, 
the first three apperiaining to a niskar 
12 bighas in area and the others to another 
niskar 25 bighasin arca. Both the lower 
Courts have found that Dags Nos. 603, 604 
and 680 are niskar and the plaintiffs Nos. 1 
to 5 who are tke appellants to this Court 
have not pressed their claim with regard to 
these plots. The decree passed by the lower 
Appellate Court in respect of these three 
plots is accordingly maintained. 

Regarding the other tlree plets the two 
Courts have differed, the trial Court hold- 
ing that the plaintiffs Nos. 1 to 5 are entitled 
to have rent assessed in their 3-5th share 
end it has accordingly sssessed reni; the 
lower Appellate Court hes, however, dis- 
missed the entire suit on the finding that the 
said lands ere also niskar. Mr. Sen on 
behalf cf the plaintiffs Nos. 1 to 5 contends 
that this finding is erroneous inasmuch as it 
is based on evidence which is not admissible 
against the persons he represents. 

It appears that shortly after the final 
publication of the Record of Rights ihe 
defendent in this suit instituted a suit for 
correction of the entry jn the Record cf 
Rights. The suit was numbered 515 of 
1923. To this suit the plaintiffs in present 
suit as well as the Official Trustee and 
Swarnamoyee Dessi were arrayed as defen- 
dants, the last nemed persons being defen- 
danis Nos. 6 and 7 in that suit. There was 
a ccmpromise between the present defen- 
dant and the Official Trustee and Swarna- 
. moyee Dassi and on the basis thereof a 
decree was passed. Exhibit M is the com- 
premise decree. The suit against plaintiffs 
Nos. 1-5 of the piesent suit was withdrawn 
with liberty to institute another suit. In 
the solenamah Ex. M, the Official Trustee 
and Swarneamoyee admitted that they had 
no “maliki interest” in the lands in suit and 
that they were niskar lands, The learned 
Munsif held that Ex. M was admissible in 
evidence egainst, and binding on the 
Official Trustee and Swarnamoyee only but 
could not be used as evidence against the 
plaintifs. He accordingly made his decree 
in the terms stated above. There were 
appeals and créss-objections. The learned 
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Subordinate Judge upheld the trial Court's 
decree with regard to plots Nos. 603, 604 and 
680. With regard to the other plots he 
discussed the question of onus and came io 
the conclusion that they were also niskar 
lands. He supported his findings on three 
grounds, on each one of which he placed 
considerable importence. He first of al] 
pointed out that the plaintiffs had withheld 
the Chitta of 1268, though called for. 
Secondly he observed that no rent had ever 
been paid or demanded and that the plaint- 
ifs’ case of rent being actually realised 
some years ago was false. Thirdly he 
remarks that ithe ccmpremise evidenced by 
Ex. M was not fraudulent or collusive and 
that the admission of niskar made therein 
was notonly binding on the Official Assignee 
and Swarnamoyee but also on the plaintiffs. 
Mr. Sen on benalf of the appellants con- 
tends that Ex. M is inadmissible in evidence 
against his clients. He also pointed it out 
to me that the learned Munsif found that 
apart from Ex. M there was no reliable 
evidence to prove niskar. He accordingly 
asks me to restore the decree of the trial 
Court. Mr. Mukherjee who appears on be- 
half of the respondents hes urged upon me 
the following points, namely : 

(1) that the onus has been misplaced; he 
says that the landlord does not discharge 
the initial burden on him by simply show- 
ing that the lands claimed as niskar is with- 
in the geogpraphical limits of his estate ; 

(2) that an admission made by a joint 
tenant is admissible in evidence against 
his co-tenant, and 

(3) that from the fact that no rent had 
been demanded or paid at any time 
within living memory, the Court can infer 
that the lands are niskar, and inasmuch as 
the learned Subordinate Judge has made 
the inference in favour of his client from 
the said fact,as also from other facts, the 
finding arrived at by him cannot be said 
to be based on no evidence and, therefore 
binding on me in Second Appeal. 

In support of his first contention Mr 
Mukherjee has placed reliance upon the fol- 
lowing decisions: 

Hurryhur Mookhopadhya v. Madhab 
Chandra Baboo (1), Sashi Bhusan Hazra v, 
Kazi Abdullah (2), Makhan Lal Parel 
v. Rup Chand Haji (3). | 

In support of his second contention he 


as referred me to the case of Kowsullah 
(i) 14 M I A 152; 20 W R459; 8 BL R 560; 2 Sar. 

3; 2 Suther 484 (P. 0). 
1 28 ké W N 148; A I R 1924 Cal, 328. 

(8) 33 C W N 1168; 126 Ind. Cas. 128; A I R 1930 
Cal, 164; 51 0 L J 43; Ind. Rul. (1930) Cal, 679, 
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Sunderi v. Mukto Sendari (4), Meajan 
Matbar v. Alimuddi (5) and Ambar Ali v. 
Iutfe Ali (6), and in support of his third 
contention he has referred me to the case 
of Bipradas Pal v. Monorama Debi (7). 

I will first take vp the question about the 
admissibility of Ex. M. Ordinarily an admis- 
sion is admissible against the party making 
it or his privies. To this principle there are 
important exceptions, namely of admissions 
made by joint contractors and joint owners. 
But admissions made by such persons mast 
be limited within legitimate bounds, and 
eases have defined those limits. They are two 
in number, namely that the admission must 
relate to the subject-matter of the suit and 
that it must be made by the declarant in 
his character of a person jointly interested 
with the party against whom evidence is 
tendered. Reading the terms of the sole- 
namah I am of opinion that the second 
element is wanting in this case and I hold 
that on this ground alone Ex. M is not 
admissible in evidence against the appel- 
lants. Over and above ihis reason the said 
document is not admissible in evidence 
because itis an established principle that 
an admission or a confession of judgment by 
one of several defendants is no evidence 
against another defendant. See observa- 
tion of Sir Barnes Peacock in Amritolal 
Bose v. Rajaneekant Mitter (8), ses also 
Brajabullov Ghose v. Akhoy Bagdi (9). This 
leads me to consider the other prints raised 
in the appeal. It is no doubt true that 
when the landlord proceeds to assess rent 
on landin respect of which no rent had 
previously been paid and is met with the 
defence of niskar, the inilial burden is on 
him and that burden is not discharged hy 
his simply proving that the lands are with- 
in the georgraphical limits of his estate. 
Some observations of the Judicial Committee 
of the Privy Council in Jagdeo Narain v. 
Baldeo Singh (10), led to some controversy 
but that has been set at rest by the deci- 
sions of this Gourt in the cases reported in 
Sashi Bhusan Hazra v. Kazi Abdullah (2) 

(4) 11C 588. 

(5) 44 O 130; 34 Ind. Cas. 571; A IR 1917 Cal. 487; 
20 Č W N 1217; 25 C L J 42. 

(6) 45 C 159; 41 Ind. Cas. 116; A I R 1918 Cal. 971; 
25 C L J 619; 21 © W N 996. 
` (T) 45 C 574; 47 Ind. Oas. 49; A I R1919 Cal. 922; 22 


OWN 396. 
(8) 21 A113 at p. 129; 23 W R 214; 3 Sar. 430 


. O). 
(9) Jo GW N 254; 93 Ind. Cas. 115; A IR 1926 Cal. 


705. 

- (10) 49 IA 399; 71 Ind. Cas. 981; A I R 1922 P C 
272; 2 Pat. 38; 3 P L T 605; 36 C L J 499; 32 M LT 1; 
1923) M W N 361;27 GC W N 925; 45M L J 460 
a C). 
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and Makhan Lal Parel v. Rup Chand Haji 
(3). When, however, the facts of this case 
are examined, I do not see any point in the 
first contention raised by Mr. Mukherjee for 
the respondents. The entry in the Records 
of Rights is in favour of the plaintiffs and 
the initial onus that was on them is accord- 
ingly shifted on tothe defendant. The de- 
fendant can discharge the onus so shifted 
on to him by proving a grant of rent-free 
title or lead such evidence as from which © 
such a grant can be inferred. Long posses- 
sion without any demand or payment of 
rent would be evidence of such a grant. 
In holding so I am not unmindful of the 
observations of the Acting Chief Justice in 
Brojendra Kishore Roy v. Mohim Chandra 
Bhattacharji (11), but the said observations 
indicate that the evidence in that case 
about the period of the defendants’ posses- 
sion was left in a nebulous state. I do not 
consider thit the observations of the learned 
Acting Chief Justice made in Brojendra 
Kishore Roy v. Mohim Chandra Bhattacherji 
JI, militate in any way with the principles 
formulated in Dhunput Singh v. Russcmoyee 
Chowdhrain (12), Umesh v. Dakhina (13), 
Khelat Chundur v. Poorno Chunder (14), 
Radhagobind v.: Prakash Chander (15), 
Bipradas Pal v. Monorama Debi (T) and 
Kiran Chandra v. Srinath (16). 


The learned Subordinate Judge, as I have 
already said, based his material hndings on 
three grounds. I have already held that 
Ex. M is inadmissible. The question is 
whether J should remand the case or uphold 
the finding on the ground that excluding 
Ex. M there is other evidence on the record 
{o support it. On the principle formulated 
in Woomesh Chandra v. Chander Churn Roy 
(17), Palakdhari v. Manners (18), Ramani 
v. Mahanth Adiya (19) and Saraj Kumar 
Acharji v. Um2d Ali (20), Iam of opinion 
that the case should be remanded to the 
lower Appellate Court. Ihe said Court - 
should after excluding from consideration 
the solenamak Ex. M determine the ques- 
tion as to whether the defendant has proved 


(11) 31 CW N 32; 99 Ind. Cas. 189; A IR 1927 
1.1 


al. 1. 

(19) 10 W R461. 

(13) (1863) W R 95 (F. BL). 

(14) 2 W R 258, 

(15) 14 W R 108. 

(16) 31 C W N 135; 100 Ind. Cas. 453; A I R 1927 
Cal. 210. 

(17) 7 © 293. 

(18) 23 C 179. 

(19) 310 380. 

(20) 35 C L J19; 63 Ind. Gas. 954; A IR 1922 Cal. 
251; 25 C W N 1022, e 
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his niskarrighi to plotis Nos. 475, 476 and 
479, as against plaintiffs Nos. 1 to 5. 

Costs to abide by the result. 

D. Case remanded. 


; BOMBAY HIGH COURT 
Original Civil Jurisdiction Appeal 
No. 55 of 1935 

ee March 13, 1936 
BEAUMONT, C. J. AND RANGNEKAR, dJ. 
SHRIRAM SURAJM AL— APPELLANT 
versus i 
SHRIRAM JHUNJHUNWALLA— 
RESPONDENT No. 1 : 

Civil Prosedure Code (Act V of 1908), O. VIII, 7.5 
—Defendant not putting any pleading—Whether 
bound by allegations in plaint. 

Order VIII, r. 5, Civil Procedure Code, provides 
that evely allegation in the plaint, if not denied 
specifically or by necessary implication, or stated to 
be not admitted in the plcaling of the defendant, 
shall be taken to be admitted, except as against a 
person under disability. If there is no pleading of 
the defendant, it can contain no denial or non-ad- 
mission and he is bound by all the allegations in 
the plaint. Ross & Co. v. Scriven (1), dissented 


om. 

Mr. M. V. Desai, for the Appellant. 

Messrs. Jamshed Kanga and M. C. 
Chagla, for Respondent No; 1. 

Beaumont, C. J.—I only desire to add 
a few words on a subsidiary point argued 
‘by Mr. Desai. It was argued that defend- 
ants Nos. 7to 9 failing to putin a -written 
statement were not to be taken as having 
admitted the allegationsin the plaint, and 
insupportof his argument Mr. Desai 
referred to the case in Russ &Co. v. Seriven 
(1) in which the learned Chief Justice in 
referring to O. VIL, r. 5, said that it was 
clear from the wording of that rule that 
itis only intended to apply to a ease 
where a pleading has been putin by the 
defendant and does not apply to a case in 
which the defendanthas putin no plead- 
ing. I desire for myself to say that I em- 
phatically dissent from that view. Order 
VII, r.5, provides that every allegation 
in the plaint, if not denied specifically or 
by necessary implication, or stated to be 
not admitted in the pleading of the de- 
fendant, shall betaken to be admitted, 
except as against a person under disability. 
The rule downto that point is in sub- 
stantially the same terms as O. XIX, r. 19, 
of the Rules of the Supreme Court, and 
it seems to me to provide in terms that 
every allegation of facts in the plaint 
must be taken as admitted unless denied 

(1) 430 1001; A I R 1917 Cal. 269; 34 Ind. Cas, 235; 
20 OW N 1192, ` 
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or statedto be not Admitted in the plead- 
ing of ihe defendant. If there is no plead- 
ing of the defendant, itis obvious that it 
can contain no denial or non-admission. [ 
have myself never heard it suggested that 
the English rule does not apply toa 
defendent who does not put in a de- 
fence. 

There is, however, a proviso to O. VIII, 
r. 9, which does not appear in the Eng- 
lish rule. That proviso enables the Court 
in its discretion to require any fact so 
admitted to be proved otherwise than by 
such admission. Inthis country, where 
false suits are not unknown, the power may 
often usefully be exercised in practice, but 
if the Court does not exercise such power, 
itseemsto me plain that a defendant 
who has not put in a defence is bound 
by all the allegations in the plaint, and 
Ithink, therefore, that in this case de- 
fendants Nos.7 to 9 were bound by all al- 
legations in the plaint. | 

D. Order accordingly. 





CALCUTTA HIGH COURT 
Original Ordinary Civil Jurisdiction 
January 21, 1935 
CUNLIFFE, J. 

In re MELANDA LOAN OFFICE, Lov. 

Companies Act (VII of 1913), s. 153—Decree-holders 
creditors, whether separate class from depositors. 

Section 153, Companies Act, deals with the power 
to compromise lying in the hande of the creditors 
and members of the Company. The Act definitely 
in te1ms mentions not only the creditors in a gene- 
ral sense but also the classes of creditors and by its 
language it shows that the intention and scheme of 
the Act was to have any re-arrangement or settlement 
approved of on a three-fourths basis by separate 
meetings of the creditors divided into these classcs 
and the creditors, having decrees against the Com- 
pany, constitute a separate class and are not in the 
same position as that of other creditors who are 
depositors. In re United Provident Assurance Co. 
q and In the matter of Dewangunj Bank (2), appli- 


ed. 

Judgment.—This matter comes before 
me on an application to sanclion the scheme 
of arrangement said to have been come to 
ata meeting of the creditors of the Melanda 
Loan Office, Limited, a concern which finds 
itself in financial difficulties. The order 
for the holding of this meeting was made 
by this Court and itis said that a certain 
scheme was approved of by the necessary 
statutory majority of the creditors present. 
There is no need to go into the scheme in 
its details. It is opposed by a gentleman 
who is a creditor of the Company. He is a 
decree-holder for a debt of Rs, 5,000. I am 
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- also told by Counsel*that there is another 
creditor who has obtained another judgment 
for a small amount who is not represented 
before me on this application. 

The objection which is put forward on 
this creditor's behalf is an objection on prin- 
ciple based upon the wording of the s. 153 
of the Indian Companies Act. That section 
deals with the power to compromise lying 
in the hands of the creditors and members of 
the Company. The Act definitely in terms 
mentions not only the creditors in a general 
sense but also the classes of creditors and by 
its language it shows that the intention and 
scheme of the Act was to have any re- 
arrangement or settlement approved of on 
a three-fourths basis by separate meetings 
of the creditors divided into these classes. 

The objector here says that he constitutes, 
logether:with several decree-holders, a sepa- 
rate class which has not been considered 

‘apart from other creditors who are for the 
most part, I think, depositors. 

The question before me is not res integra. 
Tt has been dealt with by decisions both in 
Engiand and also in this High Court itself, 
It can be said to be so because the English 
decisions whilst interpreting a different Act 
deal with the same statutory provisions 
because s. 153 is, I think I am right in say- 
ing, in the same language as s. 120 of the 
Companies Consolidated Act of 1903 which 
has now,been superseded by the present 
English Companies Act where the agree- 
ment is represenied under the number 153. 

In the case of In Tha United Provinces 
Insurance Company, Limited (1), Swinfon 
Eady, J. as he then was (was?) asked to uphold 
an objection to the manner in which meet- 
ings of the Company had been held to sanc- 
tion some compromise. In that case which is 

` reported in In re United Provident Assur- 
ance Co. (1), there were meetings of the 
. creditors under three group heads, the group 
“ heads being labelled (a), (b) and (ce) but he 
held that there was a class of share-holders 
whose shares were partly paid and partly 
unpaid and that their interests had not been 

properly put forward by the three ‘separate 
` groups that [have mentioned. The learned 
. Judge said at p. 480* of his judgment. 

“Jn my opinion the share-holders of group (c) con- 
stituted a separate class with separate rights under 
s. 120 and are not in the same position as fully paid 
share-holders,” 

, He added that they clearly constitute a 
separate class within s. 120 as they have 
had no separate meeting olher than the 


(1) (1910) 2 Ch. 477; 79 LJ Oh, 639; 103 L T 531, 
` “#Page of (912) 2 Oh—[Ea)] 
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parties’ meeting which does not count and 
has not been a proper meeting under the 
section. 

In another case in relation to the liquida- 
tion of a Life Insurance Company the same 
Principle was upheld. There it was con- 
sidered that the interests of certain 
policy-holders whose Policies had already 
matured and whose rights, therefore, against 
the Company were already ripe, had been 
forced to put forward their objection at a 
meeting which was very largely composed 
of policy-holders with unmatured rights 
against the Company and the Jearned Chief 
Justice and Lord Justice Bowen pointed cut 
that the interests of these two classes of 
policy-holders were quite divergent and 
indeed in certain circumstances opposed to 
one another. I think they thought ‘that the 
policy-holder with unmatured rights would 
naturally be particularly anxious to preserve 
the assets of the Company as against the 
policy-holders with mature rights, who 
could at any time put forward their claims in 
full and as there were not two separate 
meetings for these two classes, it was held 
that the provisions of ihe section had not 
been properly complied with. Further, I 
think that the decision of Mr. Justice 
Buckland reported in In the matter of 
Dewangunj Bank (2), shows that he was 
fully aware of the necessity for construing 
the section in sub-divided classes properly. 
The case was cited to me as an authority 
against this contention and I think it is in 
favour of the objectors on the whole. 

For these reasons I am forced to withhold 
my sanction at the present time to the 
scheme of arrangement put forward before 
me. 

D. Order accordingly. 


(2) 3£ O W N 1171;155 Ind, Cas. 811; A IR 193° 
Cal. 117; 7 RC 624. 
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ANOTHER—DEFENDANTS—ÅPPELLANTS 
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Dekkhan Agriculturists Relief Act (XVII of 
1879), ss, 15 B, 20—Mortgage decree passed ex parte 
directing sale of mortgaged property—Judgment-debtor, 
af can plead status as agriculturist and apply for 
permission to pay in instalments, . 


1936 

Where a decree has been passed ex parte in a 
mortgage suit for sale of the mortgaged property and 
payment of the proceeds to the mortgagee, the defend- 
ant is entitled in execution to set up his status as 
an agriculturist and to ¿sk for a modification of the 
decree by directing payment by instalments and con- 
sequential alterations inthe order for sals. Man- 
cherji v. Thakordas (2), followed, Rudrappa v. 
Chanbasappa (1) and Shidraj v. Renaki (3), distin- 
guished. 

F. ©. A. from the crder of the First Class 
Sub-Judge, Sholapur, in Darkhast No. 257 
of 1934. 

Mr. S.S. Kavalekar, for the Appellants. 

Mr. P. V. Kane, for the Respondent. 

Beaumont, C. J.—This isa first appeal 
in execution froma judgment of the 
First Class Subordinate Judgs of Sholapur. 
The appeal originally came before me, 
buf I directed it to be heard by a Bench 
of three Judges, because I felt doubtful 
whether the decision in Rudrappa vV. 
Chanbasappa (1), on which the learned 
Advocate for the appellanis relied, was 
rightly decided. On the present occasion 
further authcrities have been referred to. 
The point which arises isa very short one 
andisthis: Where a decree has been 
passed ex parte in a mortgage suit for sale 
of the mortgaged property and payment 
of the proceeds tothe mortgagee, is the 
defendant entitled in execution to set up 
his statusas an agriculturist and to ask 
for a modification of the decree by direct- 
ing payment by instalments and conse- 
quential alterations in the order for sale ? 

The facts of the case are quite short. 

The suit isa suit on a mortgage bond and 
the preliminary decree was made ex parte 
on September 21,1932, and on October 
4, 1933, the final decree was made ex parte 
by which it was directed that the plaintiff 
do recover a sum of Rs. 9,934-4-0 and 
-certain further sums, costs and interest, 
and that the mortgaged property men- 
tioned: in the preliminary decree be sold 
and that the proceeds of sale be paid into 
Court and dealt with by discharging the 
amount due under the preliminary decree. 
The present darkhast was filed on Febru- 
ary 13, 1934, and it is on that darkhast 
-that the defendant claimed to be held as 
an agriculturist. The learned Subordinate 
Judge dismissed the application kolding 
that he could not go behind the decree for 
sale. Asthe decrees have not been set 
aside, no significance attaches to the fact 
that they were made ex parte. 

Dealing with the matter, apart from 
authority, I should have thought that the 


(4) 26 Bom, LR 153; AI R 1924 Bom, 305; 60 Ind. 
Qas. 162, 
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order of the learned Judge was clearly 
right. Itisa very well-settled principle 
that an execution Court cannot go behind 
the decree which itis called upon to exe- 
cule, unless of course the legislature has - 
authorized it todo so; but we should have 
to find clear words of authority to justify 
us in holding that the execution Court 
can go behind the decree. The section 
relied on in this case as conferring such 
authority is s. 15-B, Dekkhan Agricul- 
turisis’ Relief Act. I may point out that 
s. 20 of that Act isan instance of legis- 
lative authority under which the execution 
Court can go behind the decree; but that 
section had been held to apply only to de- 
crees in money suits, in which in execu- 
tion the defendant may give evidence that 
he isan agriculturist. Section 15-B deals 
with decrees in suits falling within s. 3, 
cl. (y) cr cl. (z), and this suit falls, I think, 
clearly within s. 3, cl. (y), because it is 
a suit for the sale of property_in which 
the defendant is an agriculturist. I am 
of course assuming that the defendant 
proves that he is an agriculturist ; if he 
fails in that, no question arises. The sec- 
tion provides that the Court in passing a 
decree for redemption, foreclosure or sale 
in a suit covered by the Act, or in the 
course of any proceedings under a decree 
for redemption, foreclosure or sale passed 
in any such suit, may direct that any 
amount payable by the mortgagor T 
suc 
instalments on such dates and on such 
terms as to the payment of interest, and 
where the mortgagee is in possession, as 
to the appropriation of the profits and 
accounting therefor, as it thinks fits. The 
section is not very well drafted. 

In terms, it only applies, (so far as re- 
lates to cases of sale), toa decree for sale 
ora decree made in the course of proceed- 
ings made under the decree for sale. 
Strictly speaking, the only decree for sale 
is the final decree but taking the section 
asa whole, [have no doubt that.it would 
enable an order for instalments to be 
made at any time up tothe final decree. 
The question, however, is whether after 
the tinal decree for sale an order for pay- 
ment by instalments can be madein exe- 
cution. If it were merely a question of 
altering the decree from one for payment 
in a lump sum intoone for payment by 
instalments, there would be no great diffi- 
culty. But it is plain that if the execu- 
tion Court comes to the conclusion that ` 
the defendant is an agriculturjst and makes 
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an order for payment by instalments, it 
must go on to provide that the decree for 
sale isnotto be executed according to 
its terms but is only to be executed in 
default of payment by instalments. Whe- 
ther the default is to be in payment of one 
or more instalments and how much grace 
isto be allowed are matters which will 
have to be dealt with in the order. The 
absence from the section of any directions 
enabling the execution Court to modify 
the order forsale and draft a new order 
directing sale only in default of instalments 
satisfies me that the section was never 
intended to give to an execution Court any 
power to direct payment by instalments 
after the decree absolute. That is the 
construction which I should put on the 
section if the matter were free from the 
authority, but it is not so free. 

We have been referred to many cases ; 
but the only one to which Iwish to re- 
ferin any detail isthe c.se Mancherji v. 
Thakordas (2). In that case it was un- 
doubtedly held that after a decree absolute 
for sale the Judge in execution could go 
into the question under s. 15-B whether the 
decretal amount should be paid by instal- 
ments. Russell, J., did not notice the diffi- 
culty which the decision involved autho- 
rising the executing Court to set aside and 
re-draft the decree which it was supposed 
to be executing, but merely dealt with 
the question whether the decree referred 
to ins. 15-B was the decree nist, or the 
decree nist and decree absolute, and he 
held that both decrees were referred to 
in the section. With that part of the de- 
cision I agree. Beamén, J. did to some ex- 
tent notice the difficulty to which I have 
referred and he gave, if I may say so, 
what seem to me to be cogent reasons for 
deciding the casein the opposite sense to 
that in which he did decide it. 


He refers to an order for foreclosure 
and appearsto admit that inthe case of 
such an order it would be impossible to 
authorise the executing Court virtually to 
amend the order by granting a decree for 
payment by instalments. But he draws a 
distinction between the case ofa decree 
absolute for sale anda decree for fore- 
closure for which I can find no justification 
in the section. It appears to me that, un- 
der an order for sale, to allow the money 
to be paid by instalments in effect annuls 
the order for sale in default of payment 
of a lump sum. I myself should have 


-(2) 31 B 120; 8 Bom. L R 963, 
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decided that case in the opposite sense 
tothat in which it was decided but we 
cannot ignore the fact that the case was 
decided as long ago as 1906. It has stood 
for nearly 30 years and does not appear to 
have been criticised. I have no doubt 
that many orders have been made and 
sales have taken place, under the aegis of 
that authority, and I think we should not 
be justified at this distance of time in 
overruling it. The other cases which have 
been referred todonot present the same 
difficulty. The case in Rudrappa v. Chan 
basappa (1), on which reliance is placed, 
purports to be a decision under s. 15-B, 
Dekkhan Agriculturists’ Relief Act, and if 
it were a decision under s. 15-B, it would no 
doubt be in favour of the present appell&nt’s 
contention. But we sent for the record 
from which it appearsthat the suit was one 
on a promissory note and was, therefore, 
a suit which fell under s. 20 ofthe Act, 
and to which s. 15-B had no application. 
This fact seems to have been lost sight 
of by the learned Judges who decided it. 
The case in Shidraj v. Renaki (3), follows 
the casein Rudrappa v. Chanbasappa (1), 
and is also a case of a money decree. In 
my opinion none of the other cases cited 
has any real bearing on the point before 
us, and the conclusion l reach is that we 
ought to follow Mancherji v. Thakordas (2), 
whether we agree or not with the decision. 

We, therefore, allow this appeal and 
refer the matter back to the trial Court 
to deal with the question whether the 
defendant was an agriculturist at the 
material date on the merits, and to make 
an appropriate order according to its 
finding. Costs to be costs in the cause. 

N. J. Wadia, J.— I agree. The question 
Taised in this appealis another example 
of the difficulties created by the loose and 
unsatisfactory wording of the Dekkhan 
Agriculturists’ Relief Act. It is noteasy to 
say from the language of s. 15-B whether it 
was the intention of the legislature to give 
powerto the Court to direct instalments 
even aflera decree absolute for sale. The 
difficulties created by such an interpreta- 
tion are obvious snd were cogently 
pointed out by Beaman, J., in his judg- 
ment in Mancherji v. Thakordas (2). The 
section does not expressly empower the 
Court to go behind the decree as s. 20 does. 
On the other hand it is difficult tosay, with- 
out doing some violence to the language of 
the section, that the decree for sale referred 


(3) 27 Bom. L R 1490; A LR 19% Bom. 140; 92 Ind 
Qas. 554, 
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to init does not include a decree absolute 
as much as a decree nisi. The interpreta- 
tion put upon the section in Mancherji v. 
Thakordas (2), is one which has been ac- 
cepted now for 30 years, andI agree with 
my Lord the Chief Justice that it would 
be difficult for us to differ from that view 
without giving rise to considerable diffi- 
culty. I agree, therefore, that the appeal 
must he allowed. 

__Divatia, J.—This case affords one more 
illustration of the oft-repeated criticism 
that the Dekkhan Agriculturists’ Relief 
Actis a badly drafted statute. At various 
placesin the Act the legislature has used 
language which has landed the Courts in 
great difficulty in construing the sections 
and jn finding out the intention of the 
legislature. In this case the phrase that 
has to be construed is: “in the course 
of any proceedings under a decree for 
redemption, foreclosure or sale passed in 
any such suit” ins. 15-B of the Act; 
Sections 29, 21 and 22 of the Act have 
been enacted in order to give certain be- 
nefits to agriculturists about grant of in- 
stalments, exemption from arrest as well 
as attachment even for the first time in 
execution proceedings. Section 20, which 
deals with the grant of instalments, has 
been consirued as limited only to decrees 
in money suits, and it was, therefore, 
probably thought advisable to amend the 
Act by enacting s. 15-B, so as to grant the 
benefit to agriculturists of paying of a 
mortgage decree by instalments in certain 
cases. With regardtothe grant of instal- 
ments before or at the time of passing a 
final decree, there is no difficulty ; but if 
it was the intention of the legislature that 
agriculturists should get a similar benefit 
even in execution after a final decree for 
redemption, foreclosure or sale was passed, it 
18 expressed in language which is not free 
from doubt and difficulty. It is difficult to 
understand how the question about grant of 
instalments would arise after the passing 
ofa final decree for foreclosure, and even 
with regard to such a decree for sale, it 
is a question whether the legislature in- 
tended that instalments may be granted 
to a mortgagor atany stage in execution 
proceedings, even after the sale takes 
place and before the execution proceed- 
ings are finally disposed of. 

L agree with the criticism which my 
Lord the Chief Justice has just made of 
the casein Mancherji v. Thakordas (2). 
Beaman, J. tried to solve the difficulty by 
saying that the language of the section 
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was advisedly loos® and general. But the 
looseness of the language makes the task 
of the Court more difficult in applying 
the section. However, as the interpreta- 
tion put in thatcase is favourable to ag- 
riculturists for whose relief the Act was 
passed, and as that decision has been ap- 
parently accepted for a long time, I agree 
that it should not be now disturbed. At 
the same time I trust that this as well as 
other defects in the Act which have been 
Pointed out by this Court from time to 
time will receive the earnest attention of 
the legislature at no distant date. 

D. Appeal allowed. 


————= 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 49 of 1934 
April 16, 1936 
Bapat, J. 

Musammat MAINA—APPELLANT 
VETSUS 
BHAGWATI PRASAD—RESPONDENT 
Hindu Law—Alienation—Property in possession 
of daughter from her father—Sale along with 
elder son—Suit by younger son to set aside sale— 
Decree declaring part of consideration legal—E fect 
of—Subsequent suit by sons of deceased younger son 
to set aside sale—Maintainability of—Transfer of 
Property Act (IV of 1882}, s. 43—Applicability— 
Reversioner's suit to set aside alienation by female— 
Limitation—Limitation Act (IX of 1908), Sch. T, 
Art. 141—Joint family—Brothers inheriting from 
maternal grandfather—Blending with joint family 

property—Sons, if have interest by birth, 

On the death of a Hindu, his widow came into 
possession of the property and on her death her 
daughter came into possession. She along with her 
eldest son, a major, sold the property. The youn- 

ər son filed a suit praying that it may be de- 
clared and established by the Couit that the sale 
deed was nulland void and ineffectual after the 
death of his mother and that if any portion of 
the sale consideration be found to be lawful, 
proper orders may be issued accordingly. The 
Court decreed the suit declaring certain part to 
be lawful consideration. Subsequently, on the 
death ofthe younger son, his song brought a suit 
to set aside the sale: 

Held, (4) that the import of the deeree was, 
that when the reversin opened the reversioner 
would be entitled to obtain possession of the prop- 
erty on payment of the lawful consideration; 

Gi) that there never arose an occasion when the 
brothers could blend the property inherited from 
their maternal grandfather with their property in- 
herited from their father and paternal grandrather. 
The property in question passed out when it was 
in the hands oftheiz mother and hence the s:ns of 
the younger brother could not question the sale- 
deed and their suit was liable to be dismissed, 
Venkayyamma Garu v. Venkataramanayyamma 
Bahadur Garu (1), Mahadeo Prasad Singh v. Mata 
Prasad (2), Fateh Singh v. Rukmini Maharaj (3), 
Jamna Prasad v. Ram Pratap (4), Bishwanath Pra- 
sad Sahu v. Gajadhar Prasad (5) and Man Singh v, 


Maharani Nawlakhbati (6), referred to. [p, 196, col, 2} i 
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Where the parties toa-Sale know full well with 
‘whom the immediate title to the property rested 
and there is no erroneous representation or induce- 
‘ment on which the vendee believes a certain per- 
son to beowner, s. 43, Transfer of Property Act, 
cannot apply. Shyam Narain Misser v. Mangal 
Prasad (7), referred to. 

A suit by areversioner to set aside a sale bya 
Hindu female brought within twelve years of her 
death, is within time under Art. 141, Limitation 

ct. 

It is possiblefor two brothers, who inherit pro- 
perty frem their maternal grandfather, to blend it 
with the property which they inherit from their 
own father and from their own paternal grand- 
father and thus make the property inherited from 
their maternal grandfather a portion of joint family 
property, and in that event their sons would have an 
interest by birth in the property which their father 
inherited trom their own maternal giandfather. 
[p. 196, cols. 1 & 2.] ` 
_ 5. C. A. from a decision of the Third Addi- 
tional Sub-Judgè, Gorakhpur, dated Octc- 
ber 12, 1933: 


Mr. Haribans Sahai, for the Appellant. 


Ta Shira Prasad Sinha, for the. Respond- 
ent. . 


Judgment.—This is an appeal by the 
defendant. A short pedigree may be 
given at once: 


RAMSUDHMAN TIWARI=Mt. Jaicha Tiwarin 


Musammat Hansrani (daughter) 





| 
Ram Lagan Misir 
|| 
| 
. Bhagauti alias Ramji Misir Bagesari Misir 
(Plaintiff No. 1) (Plaintiff No. 2) 


` It appears that Ram Sudh Man Tiwari 
was possessed of some zemindari property. 
He died and after his death his widow 
Musammat Jaicha Tiwarin came into pos- 
session of the said property. After the 
death of the latter Musammat Hansrani, 
the daughter, came into possession of the 
property. She along with Ram Nain on 
June 10, 1892, sold the property to Kashi 
. Sahu, who is the predecessor of the per- 
‘sent defendants. It is not quite clear 
whether Musammat Hansrani figured as 
the guardian of Ram Lagan in the sale 
deed or whether Ram Nain figured as ihe 
guardian of Ram Lagan. The lower Ap- 
‘pellate Court says that the sale deed was 
„executed by Ram Nain for self and as 
guardian of Ram Lagan. Be that as it 
may, the sale deed was on behalf of Musam- 
mat Hansrani, Ram Nain and Ram Lagan, 
.the last one being a minor. It is un- 
_ fortunate that neither the sale deed nora 
= Copy of thesale deed is.on the record of the 


| 
Ram Nain alias 
Bhagelu Misir 
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present case. Some time in 1900 Ram 
Lagan brought Suit No. 128 of 1900 in 
the Court of the Subordinate Judge of 
Gorakhpur on the allegation that Musam- 
mat Hansrani was a ‘woman of weak 
intellect and Ram Nain had just attained 
majority at the time of the execution of 
the sale deed of 1892 and the sale was 
without any lawful necessity. He, there- 
fore, prayed that it may be declared and 
established by the Court that the sale deed 
was null and void and ineffectual after 
the death of Musammat Hansrani, and that 
if any portion of the sale consideration be 
found to be lawful, proper orders may be 
issued accordingly. ‘he learned Subordi- 
nate Judge who tried the suit of 1900 
was of the opinion -that there was legal 
necessity for Rs. 1,125 and there was no 
legal necessity for Rs. 726. The decree 
that’ was passed in the case was in the 
following terms: 
“It is ordered and decreed that the suit be de- 
creed thus out of the sale consideration Rs. 726 
is illegal and so far as this amount relates to the 
sale deed it is not binding on the plaintiff after the 
death of his mother.” 

The exact meaning of this decree has 
been the subject of great controversy in 
the Courts below and before me. The 
present plaintiffs are the sons of 
Ram Lagan Misir and they brought the 
present suit for possession of tlie property 
covered by the sale deed of 1892 on the 
basis of tne decree in Suit No. 128 of 
1900, and their contention was that they 
were not liable to pay anything to the 
defendant inasmuch as more than Ks. 1,125 
(the sum edjudged to be for legal neces- 
sity in the'iormer suit) had been realis- 
ed by the defendants because the defend- 
ants had heen in possession of the prop- 
erty for a considerable number of years, 
and in the alternative the plaintifs ex- 
pressed willingness to pay such sum as 
was considered proper by the Court. ‘Lheir 
case was that a declaratory decree was ob- 
tained by Ram Lagan and that Musammat 
Hansran1 having died on November 14, 
1919, the plaintiffs were entitled to obtain 
‘possession of ihe property covered by the 
sale deed by reason ot the declaratory 
decree cbtained by tkeir father, Ram 
Lagan died on June 16, 1924 and Ram 


‘Nain died on January 3, 1926, ond the 


plamtifis alleged that both the brotLeis 
kam Nain and Ram Legan used to live 
jointly with the plaintiffs and the plaint- 
iis were the only Leirs and survivors of 
the family. lege ; 

The defence was that the decree in Suit 
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No. 128 of 1900 did not give any right to 
the plaintiffs to sue, that the property 
which Ram Lagan and Ram Nain got 
from their maternal grandfather could 
not be considered to be ancestral prop- 
erty, that each of the two brothers had 
a separate right and share in the property 
sold and that as Ram Nain was one of the 
executants of the sale deed plaintifis could 
in no event get back the share of Ram 
Nain. They also alleged that the defend- 
ants were bona fide purchasers and in 


Possession of the property sold on payment. 


of a reasonable consideration and the 
plaintiff's suit was barred by s. 41, Transfer 
of Property Act. They alleged that Ram 
Nain had executed a separate registered 
agreement to the effect that in case Ram 
Lagan, the father of the plaintiffs, raised 
any objection to the said sale deed, he, 
Ram Nain, would be personally liable for 
the entire loss of the vendee. Learned 
Counsel for the defendant has not been able 
to point to any registered agreement by 
Ram Nain. In theresult they prayed for 
the dismissal of the suit in its entirety. As 
stated before, a great deal of controversy 
has centred round the question asto what 
was the exact scope of the decree passed 
in the former suit. While it is contended 
by Harbans Sahai on behalf of the defen- 
dant-appellant that all that was declared 
in the former suit was that Rs. 726 out of the 
sale consideration was not for legal neces- 
sity, itis argued by Mr. Shiva Prasad 
Sinha on behalf of the plaintitis-respon- 
dents that the plaintiffs’ suit for a 
declaration that the sale deed executed by 
Musammat Uansrani should be declared to be 
null and void and ineffectual after the death 
of Musammat Hansrani was decreed, and 
the proper interpretation to be put upon 
the decree is that it was decided by the 
Court in the former suit that the sale deed 
. by Musammat Hansrani would be ineffec- 
tual after the death of Musammat Hans- 
rani in favour of the reversioner who 
might be alive then, provided a sum of 
Rs. 1,125 was paid by him. I aminclined 
to agree with the submission of the res- 
pondents and with the view taken by the 
Court below. Ram Lagan’s suit was de- 
creed in 1900. He. prayed that the sale 
deed of 1892 be declared null and void 
if any amount of the sale consideration be 
found to be lawful, proper orders may be 
issued. The suit fora declaration was de- 
creed and it was held that Rs. 1,125 was a 
lawful consideration, The import of the 
decree therefore» was that when the re- 
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version opened thé reversioner would be 
entitled to obtain possession of the proper- 
ty on payment of Rs. 1,125. 

The next question that was argued be- 
fore me was that Ram Lagan did not 
during the lifetime bring any suit for pos- 
session and he died in 1924. Before 
possession could be obtained by any re- 
versioner, it was necessary that the sum 
of Rs. 1,125 should be paid and unless and 
until that sum was paid a suit for posses- 
sion was untenable. It issaid that Ram 
Nain and Ram Lagan would “succeed to 
the property of their maternal grandfather 
as members ofa united family under the 
ordinary law of inheritance, namely jointly 
with right of survivorship” as was held 
by their Lordships of the Privy Council in 
Venkayyamma Garu v. Venkataramanay- 
yamma Bahadur Garu (1), and if Ram 
Nain brought the present suit he would 
be met with the plea of estoppel inasmuch 
as he had joined in the sale-deed of 1892, 
His suit would be liable to be dismissed 
on the principle laid down by this Court in 
Mahadeo Piasadv. Mata Prasad (2) and 
the case in Fateh Singh v. Rukmini Rawan- 
ji Maharaj (3), and if the plaintiiis of the 
present suit claim as heirs of Ram Nain 
they would also be met with the plea of 
estoppel. On behalf of the plaintiffs it is, 
however, said that this was not the case 
set forth by the defendants in the written 
statement and all that they alleged was 
that Ram Nain's halfshare could not be 
obtained by the plaintiffs, and the piea was 
not formulated before the Courts below in 
the way in whichit is being formulated 


for the first time in this Oourt. In view of 
the fact that the defendants emphasised 
the disability under which Ram Nain 


laboured and the fact that they prayed 
for the dismissal of the entire suit. lam 
prepared toallow the plea to be taken 
before me in its present form, more par- 
ticularly when the plea contains a pure 
question of law not dependent on the de- 
cision of any question of fact. 

The position taken by the defendant-ap- 
pellant is that although the grandsons in- 
herit jointly the property of their grand- 
father with right of survivorship, a son in 
a joint Hindu family does not acquire by 
birth an interest jointly with his father 
in property which the latter inherits from 

(1) 25 M 678; 291 A 156; 4 Bom. LR 667;70 WN 
l; 12M L J 299; 8 Sar, 286 (P O.) 

2) 4L A 44; 63 Ind. Cas, 721; AI R1922 All 297; 
19 AL J 799, 

(3) 45 A 339; 72 Ind. Cas, 8; AT R 1923 AIL 387; 24 
ALJ 235, 
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his maternal grandfather : See the case in 
Jamna Prasad v. Ram Pratab (4) and 
Biskwanath Prasad Sahu v. Gajadhar 
Prasad (5),and therefore after ihe death 
of Ram Lagan in 1924 Ram Nain became 
the sole owner of the property left by his 
maternal grandfather Ram Sudh Man Tiwari 
and after Ram Nain’s death the plaintiffs 
could claim the property only as heirs of 
Ram Nain, and as Ram Nain is estopped 
his successors are also estopped: See 
Mahadeo Prasad Singh v.Mata Prasad (2). 
It is, however, contended on behalf of the 
plaintiffs-respondents that Ram Lagan and 
Ram Nain were members of a joint Hindu 
family, and this property which they got 
from their maternal grandfather became 
an accretion to their ancestral property, 
that is to say, the property which they 
inherited from their father and paternal 


grandfather, and, as such, the sons also got. 


an interest in ihe property, and reliance is 
placed on the case of Man Singh v. Maha- 
rani Nawlakhbati (6). 
arose for determination in that case and 
Das, J., in the course of an elaborate 
judgment referred to the Privy Council 
decision to which reference has been made 
by me and observed as follows : 

“Now admittedly Niladri and Appa Rao did 
not have a common interest and a common posses- 
sion in the property of their maternal grand- 
father during his lifetime. But they were undoubt- 
edly members of a united family and there was 
co-parcenership between them, and, I would add, their 
issue qua the property which was admittedly their 
ancestral property. In my opinion the Judicial Com- 
mittee acted upon the view thatthe property innerit- 
ed by Niledri and Appa Rao formed an accretion 
to their family property, for on no other hypothesis 
is it possible to explain that decision consis- 
tently with the admitted principles of the Mitak- 
shara.” 

I am not quite in agreement with ihe view 
expressed by the learned Judge, and this 
view undoubtedly is toa certain extent in 
conflict with the decision in Bishwanath 
Prasad Sahu v. Gajadhar Prasad (5) of 
the Patna High Court and Jamna Prasad v. 
kam Pratap (4) of our own Court. At 
the same time it is possible for two brothers 
who inherit property from their maternal 
grandfather, to blend it with the property 
which they inherit from their own father 
and from their own paternal grandfather 
and thus make the property inherited frem 
their maternal grandfather a portion of 
joint family property, andin that event 


(4) 29 A 667; A W N 1907, 211;4 ALJ 582, 

(5) 3 PL J 168; 43 Ind. Cas. 370; AI R 1917 Pat, 
er aa As goe 3 PLW 286, 

6) 2 Pat. 607; 73 Ind, Cas. 822; A IR 1923 Pat, 
492; 4 P L T 335, ' 
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the property which their father inherited 
from their own maternal grandfather. The 
case was not approached in the Courts be- 
low from that point of view, but itis not. 
necessary to obtain any finding on this 
point because there never arose an occasion 
when Ram Nain and Ram Lagan could blend 
the property inherited from their maternal. 
grandfather with their property inherited 
from their father and paternal grand- 
father. The property in question passed 
out when it was in the hands of their mother., 
The result therefore, according to the view 
which I take cf the case, is that the 
plaintiffs as the heirs of Ram .Nain (and 
this is the only capacity which they possess) 
cannot question the sale-deed of 1892 and 


_ their suit is liable to be dismissed. ° 


Certain other points were raised by. 
learned Counsel for the appellant and it is 
necessary to notice them in order to make 
my judgment complete. It was argued that 
the plaintiffs’ suit is barred by s. 43, Trans- 
fer of Property Act, and reliance is placed 
on the case in Shyam Narain Misir v. Man- 
gal Prasad Misir (7). First of all s. 43, 
Transfer of Property Act, was never plead- 
ed by the defendant in the written state- 
ment, and moreover the case is clearly 
distinguishable. As stated before, the sale 
deed isnoton the record, and it cannot. 
be said with certainty as to what representa-. 
tions were made when the property was 
sold to the predecessor of the defendant, 
but one may safely assume that as Musammat 
Hansrani was an executant of the sale 
deed in her own right the paries knew 
perfectly well that the immediate title in 
the property rested with Musammat Hans- 
rani, and there was no erroneous repre- 
sentation on the part of Ram Nain that 
he was the owner of ihe property. The 
vendee knew perfectly well the state of 
affairs and there was no inducement, and as 
held by the lower Appellate Court 
“in the absence of the sele-deed itself and 
dence on tne appellants’ side proving that Ram 
Nain induced the vendee to believe him (Ram 


Nain) as owner ofthe property and that the vendee 
had no knowledge himself on the point.” 


Section 43, Transfer of Property Act, can 
have no application. A plea cf limitation 
was also advanced on behalf of the appel- 
lant, bus I have not been able to appreci- 
ate the same. The plaintiffs’ suit having 
been brought within 12 years of the death 
of Musammat Hansrani is clearly within 
time. In view of what I have said above, 

(7) 4A WR1121;153 Ind. Cas. 163; Al R 1935 
All, 244; 57 A274; (985) A Ind 138; 7 R A455, © 
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“ik is clear that the plaintiffs are entitled 
to no relief. I therefore allow this appeal, 
set aside the decrees of the Courts below 
and dismiss the plaintiffs’ suit with costs 
in all Courts. Leave to file an appeal by 
wy of Letters Patent is allowed. 

N. Appealallowed. 
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CALCUTTA HIGH COURT 
Appeal from Original Decree No. 70 
of 1930 
March 6, 1935 
D. N. MITTER AND PATTERSON, JJ. 
KALIDAS CHANDRA—PLAINTIFF 
—ÅPPELLANT 


l versus 

JUGAL KISHORE DUTT—Exgovtor 

Ta TAB Estate or THB LATE NILMONI 

DUTTA ANDON TAB DBATA OF TUB SAID 

JUGAL KISHORE DUTTA H18 HEIL 

AND LEGAL REPRESENTATIVE HIS SON 
NAGENDRA NATH DUTT—Dereypant 
AND OTAERS—RESPONDENTS 

Registration Act (XVI of 1908), s. 17—Mortgage by 
deposit of title deeds—Letter re-stating terms of ver- 
bal agreement and fact of deposit—Whether requires 
registrattion—Civil Procedure Code (Act V of 1908), 
0. XXII, r. 4—Defendant sued as executor—On his 
death estate devolves on residuary legatee—He not 
brought on record within time—Suit abates. 

Where the defendant borrows, in pursuance of a 
verbal agreement to create charge on certain immov- 
able propsrty, some money on a promissory: note . 
and deposits the title deeds of such property, the 
letter in which the terms of the agreement are re- 
stated and the fact of the deposit of title deeds is 
recorded, does not constitute the bargain and does 
not require registration under s. 17, Registration 
Act. Obla Sundarachariar v. Narayana Ayyar (1), 
Power: Subramanian v. Lutchman (2), distingu- 
‘ished. 

Where the defendant is sued as executor, on his 
death, the estate of the testator devolves on the resi- 
duary legatee and if he is not brought on record 
within the period of limitation, under O. XXH, r. 4 
(3), the suit abates. Keshab Rai v. Jyoti Prosad (4), 

5 distinguished. 

A. against the decree of the Subordinate 
Judge, Second Court, 24-Parganas, dated 
January 18, 1930. _ 

Mr. S. N.. Banerjee with him Messrs. 
Chandra Sekhar Sen and K. Bosz, for the 
Appellant. 

Mr. Gopendra Nath Das (with him Messrs. 
Amar Nath Rai and Dhirendra Nath 
Sircar, for the Respondents. 

Mr. Btreswar Bagchi, for the Respon- 
dents proposed to be added. 


D.N. Mitter, J—The suit in which this 
appeal arises was brought by the plaintiff 
. to enforce a mortgage: of certain property 
by deposit of title-deeds. His suit has been 
dismissed by the Souci Judge. Hence 
the present appeal. 
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In order to understand the contentions 
raised by this appeal it is necessary to 
state a few salient facts. On April 10, 1915, 
Nilmoni Datta executed a will by which he 
appointed his son Jugal Kishore as executor 
and his second wife Atimunjuri as executrix 
and after making certain provisions fcr 
his grandsons by a predeceased son and 
his wife and daughter, bequeathed his 
residuary estate both movable and immov- 
able to his five sons Jugal Kishore, Kartick 
Chandra, Manmaiha Nath, Kuber Chandra 
and Nader Chand absolutely in equal 
shares. On January 5, 1916, Nilmoni died. 
For the purpose of meeting the expenses 
of taking probate Jugal took aloan of 
Rs. 8,000 on a promissory note from the 
plaintiff and deposited the title-deed of 61-C 
Linton Street on August 1, 1919, and on the 
same day the said Jugal Kishore gave a 
letter to the plaintiff in which he mentioned 
the fact of the loan and the deposit. The 
sum borrowed as has been stated was 
Rs. 8,000 and the defendant promised to 
pay interest af the rate of 7; annas per 
cent. per annum. On October 1, 1919, 
probate of the will was taken by Jugal 
Kishore, the executor. In 1923 the plaintiff 
instituted a suit on the Original Side of the 
High Court to enforce the mortgage and 
he gota decree; when he went to execute 
the said decree it was held Linton Street, 
the property now in suit, was outside the 
jurisdiction of the Original Side and the 
suit had consequently to be withdrawn. 
The present suit was then instituted. On 
June 8, the present suit was instituted 
by the plaintiff in which he asked (1) fora 
mortgage-decree for Rs. 13,500 (2) that time 
may be fixed for the payment of the decretal 
amount, (3) that a decree may be passed 
for realisation of the plaintiff's claim in 
case the decretal amount is not paid within 
the time fixed. On August 6, Jugal Kishore 
put in his written defence. He contended 
inter alia that he has ceased to be an 
executor and that his brothers should be 
made parties, that the deposit if made was 
wholly insufficient to create an equitable 
mortgage. That he never borrowed any 


` money, never made the deposit, that he had 


no knowledge of English and he most 
emphatically denied having signed any 
letter embodying the terms of the alleged 
deposit of title-deeds and said that no valid 
mortgage was effected as there was no re- 
al The trial Court 
negatived all ths defencas except the 
defence of non-registration of the letter 
Ex. (1). In his view the letter Ex. 1 dated 
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August 1, 1919 (see page 41 P. ID 
constituted the bargain between the parties 
and, therefore, required registration. It is 
to be noticed that the defendant denies that 
he executed the document at all. But on 
the evidence of the plaintiff the Subordinate 
Judge came to the conclusion that the letter 
constituted the bargain and as it was not 
registered, he dismissed plaintiff's suit. In 
appeal it has been contended that the letter 
dated August 1, 1919 (see page 41, P. II) 
purports to bea record of something that 
had already taken place and did net con- 
stitute the bargain, and, therefore, it did not 
require registration. The plaintiff and the 
Solicitor’s clerk who were examined 12 years 
after the transaction, gave evidence in this 
case. Plaintiff who is aged about 71 years 
said this 

“I lent money on collateral security. It took 
place in the Office of Preo Nath Sen, Attorney in 
Old Post Office Street, Calcutta. One title-deed of 
No. 72 Linton Street, premises was handed to me as 
security for the money......... Defendant executed a 
hand-note for the money lent in my presence 
was asked to go with the money and tne defendant 
promised to go there with the security.” 


Defendant also wrote aletter in favour for 
collateral security (see page 18) and again 
at page 19 witness says, 

“The hand-note was signed after I had paid the 
money. That only was done at the time..... I was 
told that the document was (to be ?) sent to me after it 
was properly written (See page 19). As the collateral 
security was not completed, I had to come away 
without the hand-note. I got the deed and the 
hand-note and letter 10 or 12 days after”. 


And in re-examination the witness said : 
“The conveyance was taken to theattorney's offic? 
at the time of the transaction ”. 


From the underlined (Italicized) passages 
Jin plainitfi's evidence the learned Sub- 
ordinate Judge below draws the conclusion 
that it is the letter Ex. (1) that constituted 
the bargain, and he supports this conclu- 
sion by the evidence of Soshi (witness No. 3 
. for plaintiff) the Solicitoi’s clerk who says 
ut page 21 (top). 
“The money for the hand-note was paid after the 
hand-note was executed and the letter signed by Jugol”. 
In re-examination the wilness says 
“The writing and signing the letter by the defend- 
ant completed the security and sothe money was paid 
after the letter was signed". 


This witness aged about 69 was deposing 
nearly 12 years after the transaction in 
question and the re-examination shows that 
his statement that the money was paid after 
the letter was written is coloured by his 
view that the writing and signing the letter 
completed the collateral security. Having 
regard to the long lapse of lime between 
the transaction and the time when deposi- 
tions of plaintiff an his witness were given, 
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the best evidence would be _ what is con- 
tained in the letter Ex. (1) (which is a copy 
of the original letter) which must be taken 
to record a correct statement of what was 
happening at the time. The letter dated 
August 1, 1919, runs as follows:— 

“Dear Sir, 

I have this day executed a promissory note for 
the sum of Rs. 8,000 with interest at the rate of ten 
annas per month in your favour and I also deposited 
with you title-deeds and documents in respect of 72 
Linton Street, Calcutta, as collateral security for the 
due repayment cf the said sum of Rs. 8,000 with 


interest.” 
Yours faithfully, 
Jugol Kishore Dutta.” 

The past tense “I also deposited" shows 
beyond question that the title-deeds were 
deposited when the hand-note was executed 
and this letter merely records a transac- 
tion which had happened already. The 
hand-note contained the terms of the bargain 
and it was accompanied by a deposit of 
title-deeds. This was sufficient under the 
authorities to constitute an equitable mort- 
gage. As appears from plaintiff's evidence 
that the agreement tolend money on the 
security of immovable property had already 
been reached for plaintiff says at page 18 
and 26 

“The first talk of borrowing took place in my 
house. I agreed to lend the money. It was arranged 
that the transaction will take place in the office 
of P.N. Sen, Solicitor. I was asked to go there with 
the money and the defendant promised to go there 
with the security dccument”. 


There has been the verbal agreement 
before and even if the evidence of Soshi 
represents the truth that the money was not 
paid till tke letter Ex. (1) was signed, the 
letter cannot be regarded as constituting 
the bargain. See the decision of their Lord- 
ships of the Judicial Committee in Obla 
Sundarachariar v. Narayan Avyyar (1) 
where in circumstances somewhat similar 
to the present it was held that the me- 
moarandym did not require registration. 
There tke facts were:— 


The plaintiff verbally agreed at Madras 
to make a further advance to the defendants 
making Rs. €0,000 in all, upon the deposit 
of certain documents of title. The defend- 
ants’ agent signed and handed to the 
plaintiff amemorandum stating “As agreed 
upon in person [ have delivered to you the 
under-mentioned documents ss security” a 
list of the documenis following, also a 
premisscry note for Re. 60,(00. After ex- 


(1) 58 I A €8; 131 Ind. Cas, 328; A I R 1931 P C 36; 
(1931) A L J 245; (1931) M W N 319; 8 O W N 666: 
Ind. Rul (1931) P C 104; 60 M L J 506; 33 LW 501; 
54 M 257; 35 OW N 494; 53 0,1, J 396; 33 Bom. L R 
878 (P. C). 
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‘amination of the documents the 
amount was handed over. There it was 
held that ‘the memorandum was not a 
document which required registration, 
even if the agreed advance was conditional 
upon it being given; and that there being 
no written agreement, the memorandum as 
well as oral evidence, was admissible in 
evidence to prove the intent to -create a 
security by deposit of the documents named. 

At page 73* their Lordships observed :— 

“Even if it was a condition of the advance 
that the memorandum was to be given, the 
fact that the memorandum was prepared, 
signed and handed over to the mortgagee 
before the advance of the balance of the 
money to be secured by the deposit could 
not alter the nature and meaning of the docu- 
ment. It was and remained a list of the docu- 
ments deposited and nothing more. It did not 
embody the terms of the agreement between 
the parties. Upon this view of the matter 
apart from authority it wouldin their Lord- 
ships’ opinion be impossible to hold that the 
document purported or operated to create or 
declare any right, title or interest in the 
property and required to be registered under 
s. 17 of the Registration Act.” The docu- 
ments were not handed over along -with 
letter Ex. (1) buthad already been handed 
over as the letter itself shows. The case 
therefore, is not hit by the decision of their 
Lordships in Subramanian v. Lutchman (2), 
where the document stated 


“Wae hand you here with title-deeds...This please 
hold as security”. 


and their Lordships held that thememo- 
randum constituted a bargain between the 
. parties. 

Mr. Bireswar Bagchi appearing for the 
brothers of Jugal who were subsequently 
added as parties to the appeal in circum- 
stances to be detailed hereafter, has contend- 
ed that as the deposit of title-deeds was 
accompanied with the letter Ex. 1, the terms 
of the letter must be referred to in order 
to ascertain the exact nature of things and 
would constitute the real bargain between 
the parties. In support of this position he has 
relied on the decision of the House of Lords 
in Shaw v. Foster (3). Lord Cairns in his 
speech before the House of Lords said this 

“A depogitof title-deeds, as a security for a debt 
will without more, create in equity a charge upon 
the property, but where it is accompanied by a 

(2) 50 I A 77; 71 Ind. Cas, 650; AI R 1923 PC 50; 
44 M L J 602; 32M L T 184; 25 Bom L R 582;1 R 
66; 2 Bur. L J 25; 38 C L J 41; 18 L W 446; (1923) 
M W N 762; 28 C W N1; 50 C 338 (P.O), 
v 5H L 321; 42 L J Ch. 49; 27 L T 281; 20 


*Pago of 58 I. A.+[ Ed. 


agreed 
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written document the terms of that document must 
be referred to in order toascertain the exact nature 
of thinge. In that case you must refer to the terms 
of the written document and any implication that 
might be raised, supposing there were no document, 
is put out of the case and is reduced to silence by 
the document by which alone you must be governed” 
page 340*. 

The document in that case is set forth in 
the 2nd paragraph of page 340* and it 
stated 

“In consideration of the premises I hereby charge 
my freehold estate ...... - With the due payment of 
£50,090 represented by my said acceptances”. 

It is clear that in this case the document 
created the charge. In the present case 
the charge had been created by the deposit 
of title-deeds and the execution of the 
hand-note (Ex. 2) page 41 in pursuance of 
a previous verbal agreement to create such a 
security by deposit of title-deeds and the 
letter Ex. (1) merely recited the fact of the 
creation of an equitable mortgage. Ex. (2) 
contained all the terms of the loan, the 
interest payable on it. Those terms were 
re-stated in Ex. (1). We disagree with the 
Subordinate Judge and hold that a valid 
mortgage was created. 

Another chapter of events will have now 
to be narrated. On March 17, 1930, the 
appeal was filed against Jugal Kishore in 
this Court. On July 13, 1932, Jugal Kishore 
died. On July 26, 1932, an application was 
made by the plaintiff before the Registrar, 
Appellate Side praying for substitution of 
Nagendra Nath in place of his deceased 
father Jugal Kishore. On July 28, 1932, 
the order for substitution was made. At 
the time ofthe hearing of the appeal two 
years later in 1934 it was discovered that 
on Jugal Kishore’s death the estate of 
Nilmoni vested in the four brothers of Jugal 
Kishore and his son Nagendra Nath. A 
Rule was issued on the brothers of Jugal 
Kishore to show cause why they should 
not be added as parties to the appeal. 
The Rule was heard and they were added 
as parties to the appeal and the question 
was left open as to whetherin the circum- 
stances the appeal had not abated by 
reason of their not being brought on the 
record of the appeal within the period of 
limitation provided for by law. The appli- 
cation, if O. XXII, rr. 3 and 4 of the Code 
of Civil Procedure Code applies, must be 
made within 90 days from date of the death 
of the deceased respondent. See Limita- 
tion Act, 190s, Seh. I, Art. 177. Ifthis article 
applies, there can be no question that the 
appeal had abated against the four 
brothers of Jugal Kishore for the applica- 


—¥Page of (1872) 5 H. L.Ed] 
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tion was not made till more than two years 
had expired from the death of Jugal 
Kishore. For the appellant however, it has 
been contended by Mr. S. N. Banerjee, 
Counsel that O. XXII, rr. 2,3 and 4 of the 
Civil Procedure Code do not apply where a 
suit is brought against a Person in his 
representative character and we were 
referred to a decision of this Court in the 
case of Keshab Rai v. Jyoti Prosad (4) to 
which Iwas a party. That was a case 
where the suit was instituted by the deity 
through the Mohunt and Shebait Raja Gopal 
Acharjya. There the deity was really the 
appellant and it was said that on the death 
of the Shebait there was really a devolu- 
tion of interest on the succeeding Shebait 
and in those circumstances it was said that 
O. XXI, rr. 2,3 and 4 related to cases of 
devolution of interest on the death ofa 
Plaintiff or defendant when such plaintiff 
or defendant was suing or being sued res- 
pectively in his personal capacity. For the 
respondent it is said that a suit by a Shebait 
-on behalf of an idol must be distinguished 
from a suit brought by the executor who 
is himself the plaintiff and it is argued that 
having regard to the definition of the 
word “Jegal representative" in s. 2 (IL) of the 
Civil Procedure Code, the case of suits by 
executors are not "excluded from the opera- 
tion of O. XXI, rr. 2, 3 and 4, The 
material part of s. 2, cl. TI, is as follows:— 
“The legal representative means a person who in 
law represents the estate of a deceased person and 
where a party sues or is sued ina representative 


character the person on whom the estate devolves 
the death of a party so suing cr sued”, = 


Inthe case of an idol who 
as a perpetual infant, there must be some 
one to act as the earthly representative of 
the deity, and on the death of such an 
earthly representative, the idol has to be 
represented by some successor of the 
Shebait according to the deed of endowment 
or if there is no provision in such a deed 
then by the heirs of the founder of the 
endowment. The words “legal represent- 
atiye occur in O. XXII, r.4 and not in 
O. XXH, r. 10. Where the defendant is 
sued as executor, on his death the estate 
of the testator devolves on the residuary 
legatee and Nilmoni’s estate devolved on the 
four brothers of Jugal Kishore and Jugal’s 
son on Jugal’s death. The appeal has 
accordingly abated as against the four sons 
of Nilmoni. The result is that we allow the 
appeal to this extent namely, Plaintiff wil; 
have the usual mortgage-decree as agains, 


(4) 36 C W N 816; 139 Ind. ; 


is regarded 
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Jugal's son Nagendra Nath. If the amount 
due to the plaintiff is not paid within three 
months from this date, then one-fifth share of 
Jugal in his 61-0, Linton Street will be sold. 
The amount lent will carry interest atthe 
rate of 73 per cent. per annum up to the 
date of grace and ‘hereafter the interest will 
run at therate of 6 per cent. per annum. 
The plaintiff is entitled to get kis full cost 
in the Court below and one-fifth of his costs 
in this appeal against Nagendra Nath. As 
to whether the right of the plaintiff to a 
personal decree against Nagendra Nath under 
O. XXXIV, r.6 ofthe Code is barred by 
limitation is a question that is left open 
and will be determined when an application 
is made by plaintiff for such a decree. 
Patterson, J.—I agree. ` 


D. Appeal partly allowed 





ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 78 of 1935 
February 25, 1936 
SULAIMAN, C. J. AND BENNET, J. 
GENDA MAL—APPELLANT 
versus 
Lala SUKHDARSHAN LAL—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. KAT, r.117 
(added by Allahabad High Court), ‘ss. 145, 151— 
R. 117, scope of—Supurdar’s responsibility, nature . 
and extent of—‘Surety’ in s. 145, scope of—Supur-’ 
der, if liable as surety—S. 151, if confers special 
jurisdiction—Inherent power to pass orders against 
persons not partiesto suit, if exists—Precedent— 
Single Judge must follow Full Bench ruling though 
he can entertain doubt on question of law. 

Under O. XXI, r. 117, Civil Procedure Code, 
added by the Allahabad High Court, when live- 
stock is attached in execution of a decree, it ehall 
erdinarily be left at the place where the attach- 
ment is made either in custody of the judgment- 
debtor on his furnishing security, or in that of 
some landholder or other respectable person 
willing to undertake the responsibility of its 
custody and to produce it when required by the 
Court. So far as other movable properties are con- 
cerned, the attaching cffizer subject to the approval 
of the Court has to make such arrangements as may 
be most convenient and economical. The supurdar 
takes charge of the properly as if it had belonged to 
the defendant judgment-debtor and had been attach- 
ed by the Couit and had been entrusted to him for 
safe cus'ody on the distinct understanding that he 
had to restore it or pay its price whenever called 
upon by the Court or the Court Amin. It is no 
business of the custcdian to decide for himself whe- 
ther the attachment has ceased or that the execution 
proceeding is struck off, or whether the property 
belonged tothe judgment-de>tor or to the objector 
who hed put forward his claim. His responsibility 
aiiges under the written undertaking given by him 
as well as under O. XXI, and he cannot exonerate 
himself from the liability imposed cn him on tne 
ground that he in good faith handed over the prop- 
elty to a third person. Shakir Husain v. Chandoo 
Lat (1), relied on. 

The word ‘surety’ in s. 145, Civil Procedure Code, 
ie used in a wider sense an@ applies even to cage 
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where there may be no undertaking for the payment 
of money. The supurdar is liable asa surety under 
s. 145, Civil Procedure Code. 

Section 151, Civil Procedure Code, does not confer 
any special jurisdiction on Civil Courts. It is merely 
a saving clause which saves inherent power of the 
Court which may exist independently of that section 
from being limited by the provisions of the Code. 
Ordinarily there is no inherent power to pass 
orders against persons who are not parties to the 
suit. 


It is open to a Single Judge of the High Court to 
entertain a doubt on any question of law, but he is 
bound to follow the Full Bench ruling and the 
operative portion of his order must be in strict ac- 
cordance with the ruling of the Full Bench and 
should in no way deviate from it. 

. P. A. against the decision of Mr. 
Justice Niamat Ullah, dated April 17, 1935. 
Mr. K.C. Mital, for the Appellant. 
Mr. P. L. Banerji, for the Respondent. 


Sulaiman, C. J.—This is a Letters 
Patent appeal arising out of an execution 
proceeding. An ex parte money decree was 
obtained, and an execution of its certain 
‘properties alleged to belong to the judg- 
ment-debtor, Chaman, were attached by 
an order of the execution Court. An Amin 
went to the spot and made the attachment 
and handed over the custody of these 
properties which consisted of ‘cattle and 
grain to the appellant, Genda Mal, who 
agreed to take charge of the attached pro- 
perties supurdar and executed a supurd- 
nama under which he undertook {o res- 
tore the properties whenever called upon 
by the Court or the Court Amin. This 
happened on February 4, 1932. Later an 
application was filed by the judgment- 
debtor to have the ex parte decree set 
aside, and on April 20, 1932, the ex parte 
decree was set aside, the case was restored 
to ils original number on the file. But 
‘on the same date the decree-holder applied 
for attachment before judgment, and the 
Court passed an order that the properties 
should be held to he attached. The ap- 
pellant, Genda Mal, on June 4, 1932, hand- 
‘ed over the properties in his custody, not 
to Chaman, nor to the clecree-holder, nor 
even tothe Amin, but to a third objector, 
who hed filed objections under O. XXI, 
r. 58, and whose objections had not till 
then been decided. Had the supurdar 
made any enquiries from the Court he 
would have at once found out that although 
the ex parte decree was set aside, there 
was a fresh order fur the attachment of 
the properties. He would have also ascer- 
. tained thatthe properties had been attach- 
ed as belonging to Chaman, and that the 
objections of the objector had not yet been 
disposed of. Ge, however, took upon 
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himself the respongibilily of handing over 
the properties to the objector as he al- 
leges. f 

On an application being made to the 
Court, the execution Court held that the 
supurdar was liable for the value of the 
properties entrusted in him, and passed 
an order against him to make good the 
loss. On appeal the lower Appellate 
Court came to the conclusion that as scon 
as the ex parte decree was set aside the 
original attachment came to an end and 
the supurdar was at liberty to do what 
he liked with the properties in spite of the 
fact that there was another order of at- 
tachment and in spite of his previous under- 
taking. On appeal a learned Judge of 
this Court has come to a different con- 
clusion and has restored the order of the 
first Court with a slight modification. So 
far as the question of ihe liability of the 
supurdar is concerned, we agree with the 
view expressed by the learned Judge that 
he must be liable. Under O. XXI, r. 117, 
when livestock is attached in execution 
of a decree, it shall ordinarily be left at 
the place where the attachment is made 
either in custody of the judgment-debtor 
on his furnishing security, or in that of 
some landholder or other respectable per- 
son willing to undertake the responsibility 
of its custody and to produce it when 
required by the Court. So far as other 
movable properties are concerned, the 
attaching officer subject to the approval of 
the Court has to make such arrangements 
as may be most convenient and economical. 
The supurdar takes charge of the property 


‘as if it had belonged to the defendant 


judgment-debtor and had been attached by 
the Court and had been entrusted to him 
for safe custody on the distinct under- 
standing that he had to restore it or pay 
its price whenever called upon by the 
Court or the Court Amin. It is no business 
of the custodian to decide for himself 
whether the. attachment has ceased or that 
the execution proceeding is struck off, or 
whether the property belonged to the judg- 
ment-debtor or to the objector who had 
put forward his claim. His responsibility 
arises under the written undertaking given 
by him as well as under O. XXI, and 
he cannot exonerate himself from the 
liability imposed on him on the ground 
over the 
property to a third person. Even assuming 
that the attachment came to an end ag 
soon as the ex parte decree was set aside, 
the supurdar ought not to have believed 
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this to have happenedeon mere information 
received from a third party. It was his 
duty to obtain the instructions of the 
Court before handing over the properties 
which had been given under his charge. 
The liability of asupurdar has been made 
clear in Shakir Hussain v. Chandoo Lal 
(1). The learned Judge of this Court, how- 
ever, has gone on to express his own opin- 
nion that the view of the Full Bench was 
not correct so far as the liability of the 
custodian as a surety is concerned. It is 


open to a single Judge of this Court to- 


entertain a doubt on any question of lew, 
but he is bound to follow the Full Bench 
ruling and the operative pertion of his 
order must be in strict accordance with 
the ruling of the Full Bench and should 
in no way deviate from it. In the case 
referred to above Mukerjee, J., at p. 870* 
held distinctly that the case of supurdar 
came under s. 145, Civil Procedure Code, 
which was applicable. Indeed he went 
further and suggested that it would not 
be clear for what reason it could be said 
that s, 145 was not applicable. Boys, J. 
also at p. 873* remarked that apart al- 
together from other considerations there is 
no reason why in suitable circumstances 
s. 145 should not be applicable. 

One of us who was a member of the 
Bench on p. 874* held that s. 145 was 
applicable. Under s. 145 when a person 
has become liable as a surety for the 
restitution of any property taken, or for 
the fulfilment of any condition imposed 
on him under an order of the Court in an 
‘execution proceeding, the decree may be 
executed against him as if he were a per- 
son who had rendered himself personally 
liable. The essence of an attachment order 
is that the property should come under 
“tke control of the Court and any transfer 
or dispcsal of it should be void and sub- 
ject to the attachment. The properties 
in this case had been attached as those 
belonging to the defendant, and they had 
been taken in execution of a decree 
against lim, and the supurdar had 
come forward as a person who undertook 
to restore the properties and made him- 
self liable. His undertaking was tan- 
tamount to an undertaking that the pro- 
perties would not be transferred or dis- 
posed of without the permission of tke 
Court and would be restored to the Court. 
The word ‘surety’ in s. 145 is usedina 

(1) 0931) A L J 865; A I R 1931 All. 567; 134 
Ind. Cas. 836; Ind. Rul, (1931) All. 852 (F B). 

*Pages of (1931) A. L. J.—[Ed.] 
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wider sense and applies even to cases 
where there may be no undertaking for 
the payment of money. The view of the 
Full Bench that the supurdar is liable as 
a surety under s. 145 must prevail. The 
point which was emphasised in the Full 
Bench but has been overlooked by the 
learned Judge is that s. 145 speaks of a 
person who has become ‘liable as 
surety’ and does not say ‘whois a surety 
himself’. 

The learned Judge has thought. that 
s. 151 applies and has given effect to the 
jurisdiction of the Court under that sec- 
tion. It is a mistake to suppose thats. 151 . 
confers any special jurisdiction on Civil 
Courts. It is merely a saving clause which 
saves inherent power of the Court which 
may exist independently of that section 
from being limited by the provisions of 
the Code. Ordinarily there is no inherent 
power to pass ordere against the persons 
who are not parties to the suit but for 
the applicability of s. 145 it may be diffi- 
cult to proceed against a supurdar unless 
he could by some stretch of the imagina- 
tion be considered to be an officer of the 
Court. We accordingly direct that the 
order of the execution Court should be 
considered as an order passed under s. 145, 
Civil Procedure Code, and with these ohser- 
vations we dismiss the appeal with costs. 

N. Appeal dismissed. 





RANGOON HIGH COURT 
Letters Patent Appeal No. 1 of 1936 
March 31, 1936 
PAGE, C. J. AND Ba U, J. 

MA MA GALE—APPELLANT 


versus 


MAUNG BA AND oTHeRs—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 30—Property purchased, relying on false repre- 
sentations made by Bailiff —Sale, when to be set aside, 

Where a person was not aware of the sale pro- 
clamation or the conditions of sale and he asked 
the Bailiff who was carrying through the sale what 
was going on, and the Bailiff made certain false re- 
presentations asto the nature and interest put to 
sale and he purchased the property relying upon thase 
representations, the sale must be set aside. Mohamed 
Kalameah v. A. V. Harperink (1), followed. 

But held, that where on the evidence it is found 
that he did not buy the property relying upon the 
Bailiff's representation that the entire plot of land 
and buildings were being sold, and in an application 
to set aside tne sale, nothing was said about his hav- 
ing misled into purchasing this property by reason of 
anything that the Bailiff had said, he cannot 
succeed in a suit based upon the alleged mis-state- 
ments. : Š ` 

L. P. A. against the decree ‘of the High 
Court, dated January 14,1936. 
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Mr. Foucar, for the Appellant. 

Mr. Chari, for Respondents Nos. 1 and 2. 

Page, ©. J.—This appeal is dismissed. 
The law on the question which falls for de- 
termination is set out in Mohammad 
Kalameah v. A. V. Harperink, (1). The 
plaintiff's case at the trial, according to the 
evidence that she herself gave, was that 
she was going tothe bazar where she had 
a shop, and as she passed a house known as 
. No. 492, Chane-tha-zan quarter, Mandalay, 
she saw a crowd outside. She asked what 
was going on and wastold that an auction 
was taking place. She went inside and 
found that the auction was proceeding, 
and that a number of bids had already been 
made. She stated that she lad not seen 
the sale proclamation and knew nothing 
about the conditions of sale. She asked 
the Bailiff who was carrying through the 
sale what was going on, and according to 
her evidence the Bailiff replied that the 
house and land of Ko Dwe were being put 
up to auction. The plaintiff proceeded: 

“I asked him who is the owner of the house, 
He replied to me that the house belonged to Ko 
Dwe. He told me that Ko Dwe was the soleowner. 
I then put another question if he was going to 
sell.by auction the whole house or only in part. 
He replied that the whole house and that the land 
were auctioned, I again asked him if the sale was 
only the interest of Ko Dwe. He replied that he 
put the whole house and land to auction.” 

Her case at the trial was that because of 
this specific misrepresentation by the 
Bailiff to the effect that he was not putting 
up merely the right, tille and interest of 
U Dwein the property, but that he was 
selling the whole interest in the property 
she bid up to Rs. 1,950 and the property 
was knocked down tc her. Now, the right 
title and interest of U Dwe in the property 
was not a sixteen annas interest and there 
were other persons who claimed to be en- 
titled toa share in it. It follows therefore 
in my opinion, that if representations were 
made to heras stated by the plaintiff in 
the course of her evidence and she pur- 
chased the property relying upon them 
the sale must be set aside upon the princi- 
ples of law laid down in Mohammad 
Kalameah v. A. V. Harperink (1). The 
appeal, in my cpinion, turns upon these 
two questions of fact. In the sale procla- 
mation it is specifically and correctly stated 
that what was being sold was the right, 
title and interest of U Dwe inthe property, 
and ifthe plaintiff was aware of the con- 
tentsof the sale proclamation, her case 

I) 5 DB R 25; 1 Ind, Cas. 122; 360 23; 361 A 
32; 13 C W N 249;6A LJ 34,5 M L T126;9 C 
L J 165; 11 Bom. L R 227; 19 M L J 115(P 0). 
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I donot believe her evidence 
in so far as she stated that the PFailiff told 
herin answer to a specific qusstion that 
she put tohim that the sale was not mere- 
ly of the interest of U Dwe but that the 
whole title to the house and land was be- 
ing sold. Why should the Bailiff make any 
such statement ? It was entirely untrue and 
it was contrary to the terms of the sale 
proclamation which the Bailiff at the begin- 
ning of the auction had read out from begin- 
ning to end bothin English and Burmese. 
In my opinion what happened was that 
the plaintiff came late to the auction after 
some bids had been made. What she want- 
ed to know was what was being sold. Was it 
the house or only part of it or was it the 
house and the site as well? And when she 
put that question to the Bailiff the plaintiff 
answered that the whole house and the 
land was being sold. And itmay be, as 
the Bailiff himself stated, that he told her 
that what was being sold was the whole 
house and land belonging to U Dwe. I do 
not believe that she asked any other ques- 
tion to the Bailiff or that he had made any 
other answer to ker. Strangely enough 
in her plaint she stated that she “was told 
by the Bailiff that the entire plot of land 
wi buildings mentioned above was to he 
sold.” 

There is not one word in the plaint to 
the effect that the Bailiff told her that 
he was not selling merely the interest of 
U Dwe but that U Dwe was the sole owner 
of the property. Further, the view ihat I 
take is corroborated by two of ihe witnesses 
called by the plaintiff herself. Jainaram, 
a Marwari saw-miller, 54 years of age, 
stated that he was present at the auction 
and that the “plaintiff Ma Ma Gale came 
inand asked the Bailiff what was sold. 
Bailiff replied that “the house and land were 
auctioned.” Bimaraj another Marwari aged 
57 living in Mandalay, stated that he also 
was present at the auction and that the 
plaintiff “put questions to the Bailiff what pro- 
perty were sold. She asked him whose house 
it was and whether the house and the land 
were to be sold. Bailiff replied that the house, 
the land and everything were to be sold.” 
Again, a Zerbadi Ba Than, who was called 
asa witness on behalf of the plaintiff gave 
evidence to the same effect. He stated 
that the plaintiff “came in the middle of the 
sale. She asked the Bailiff what properties 
were put to auction sale. Bailiff replied to 
her that the house and the land were put 
to auction sale.” 

Tam quite satisfied upon the 


must fail. 


evidence 
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that the only representation made to the 
plaintif by the Bailiff was that the whole 
“of the land and the building were being 
put up to auction. Now, the plaintiffin her 
plaint stated that acling upon the statement 
the Bailiff, “that the entire plot of land with 
buildings mentioned above was to be sold” 
. she bought the property ‘in the belief that 
she was buying the whole house and land 
and not the right, title and interest of 
Maung Dwe only.” Again, with great res- 
pect, 1 cannot believe her. 1 do not think 
it is reasonable when she wanted to know 
whether the land as well as the buildings 
onit was to be seld that she thought 
from the answer that the Bailiff gave that 
sixteen annas of the title to the property 
belonged to U Dwe. Itis nota reasonable 
deduction for any person to make. Much 
less was it a reasonable . deduction for the 
plaintiff to make. Who was this person whose 
property was being sold? _ 

The plaintiff and the judgment-debtors 
were all members the Zerbadi community 
in Mandalay, the plaintiff living 30 or 40 
yards away from where the family house 
of the judgment-debtors wes. In a small 
community of Zerbadis living as near one 
another as that, I believe one of the mem- 
bers of U Dwe's family who gave evidence 
to the effect that Ma Ma Gale knew all about 
the trouble that U Dwe'’s family had got 
into, that she knew all about the case out of 
which the present controversy arose and 

' that she was aware that the heirs of U Dwe 
had applied in the execution proceedings 
‘for removal of attachment of the house in 
execution of the decree obtained by the 
judgment-creditor upon the ground that 
they had an interest in it. But the case 
does not rest there. Wasit so exlraordi- 
nary that this business women, who on 
her way tothe bazar found that the house 
was being auctioned was prepared then 
and there io go off to her shop, produce 
“the Rs. 500 necessary for the payment of 
the earnest money, and to bid Rs. 1,950 
for U Dwe's right, title end interest in the 
property whatever it might be asset out 
in the proclamation? Jainaram and Bima- 
raj who are also businessmen who, cne 
imagines, had their eyes and ears alert 
were prepared to givenearly as much, and 
those gentemen were present throughout 
the auction and had heard the sale procla- 
mation read from beginning to end in 
which it was specifically stated that what was 
being sold was the right, title and interest of 
U Dwe. Jainaram stated that he bid up 
to Rs. 1,400 and Bimaraj stated that he 
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went up to Rs. 1,800 for the right, title 
and interest of U Dwe in the property 
whatever it might be. In my opinion in 
such circumstances it would not pe unna- 
tural that a fellaw Zerbadi business woman 
who knew more about the family than 
the Marwaris, should have been prepared > 
to pay as much as Rs. 1,950 for the right, 
title and interest of U Dwe. Ido not be- 
lieve, therefore, that ske bought the pro- 
perty relying upon the Bailiff's representa-. 
tion that the entire plot of land and build- 
ings was being sold. 

What line did she take when she discover- 
èd, as she stated, thatshe had been misled 
into buying this property at the auction ? 
The sale took place on July 21, and on 
August 4, the plaintiff, as she admitted, in- 
structed her Advocate to file a petition to 
the Court under O. KAI, r. 91, that. the 
sale might be set aside and tke money 
that she had paid as the purchase price re- 
funded to her. What were the grounds 
upon which she sought to have the sale 
set aside in that petition filed within a 
fortnight of the sale taking place? There 
was not one word said in that petition 
about the plaintiff having been misled into 
purchasing this property for Rs. 1,950 by 
reason of anything that the Bailiff had 
said. The ground upon which she relied in 


the petition to justify her claim that the 
sale should be setaside was two-fold: (1) 
“The petitioner has substantial injury by 


reason of material irregularity in publish- 
ing the sale.” That ground has never been 
persisted in because the sale proclamation 
wes correct. (2) “That the land with the 
house purchased by petitioner stands in 
the name of Maung Ko, son of Maung Dwe, 
and Maung Dwe has no saleable interest in 
it,” and that the decree-holders “purposely 
suppressed that important fact and petitioner 
was misled by the wrong description given 
in the sale proclamation.” 

How in the face of that petition the plain- 
tiff had the audacity to launch the present 
suit and to give evidence in the suit in 
support of a claim based upon mis-state- 
ments which she alleged had been made to 
her by the Bailiff at the auction and upon 
which she had relied I am ata loss to 
understand. But I go further. In the light 
of the allegations in the petition of August 
4, 1934, what becomes of her statement at 
the trial that she had not hear of thesale 
proclamation, that she knew no English, 
that she came in the middle of the 
auction while the bidding was going on 
and relied upon statementS made to her 
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by the Bailiff when in the petition she stat- 


ed as her ground fcr setting aside the sale . 


that although she understood from the pro- 
clamation what was being sold was the 
right, title and interest of U Dwe, it turned 
out that U Dwe had no saleable interest in 
the property at all? In my opinion the 
conclusion at which the District Court 
and my learned brother Mackney, J. on the 
appeal to the High Court arrived was cor- 
rect, and in my opinion the appeal fails 
upon the facts and must be dismissed with 
costs. 

Ba U, J—I agree. 

D. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 52 of 1934 
March 11, 1936 
NTAMAT ULLAH, J. 

SHEO SAHAJ—PLAINTIFE—APPELLANT 
versus 
TILOK SINGH AND OTAERS—DEFENDANTS 
— RESPONDENTS 
` Landlord and tenant—Abandonment—Mere fact 
that riaya’s house completely falls down, whether 
justifies proprietor to take possession of stte—Civil 
Procedure Code (Act V of 1908), s. 100—Question of 
fact—Quesiion whether in given circumstances the 
occupier of a house should be deemed to have aban- 
doned it—Nature of. h 

The mere fact that a rioya’s house completely 
falls down does not . justify the proprietor to take 
possession of the-zite, unless the circumstances afford- 
a reasonable ground for believing that the riaya 
had abandoned all intention to re-build it: The 
proprietor must do something to ascertain the riaya’s 
intention.’ In cases of doubt the landlord inight 
well give notice tothe occupier ofa ruined house 
requiring the latter to re-build the house and inti- 
mating that in case the house was not rebuilt 
within a reasonable time, he (the landlord) would 
treat the site as abandoned and would resume pos- 
session thereof. i f 

The question whether, in given circumstances, the 
occupier of a house should be deemed to have 
abandoned it depends upon the inference of the 
occupier’s intention from the proved facts of a parti- 
cular case, and is not necessarily one of fact. . 

5. ©. A. from a decision of the Sub-Judge, 
Shahajahanpur, dated October 26, 1933. 

Mr. M. L. Chaturvedi, for the Appellant. 

Mr, Shiva Prasad Sinha, for the Respon- 
dents. 

Judgment.—This is a plaintiff's appeal 
ona suit for possession of a house. Both 
the lower Courts ‘dismissed it, and the 
plaintiff has preferred the present second 
appeal. The house in dispute lies in 
village Hura, District Shahjahanpur. The 
plaintif’s father was a patwari of village 
Hura, and had also an occupancy holding 
in that village. The present case relates 
to his residential house. The plaintiff 
himself has beeg a palwari in a village in 
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the adjoining Distriét of Kheri. The house 
was in a dilapidated condition for some time. 
One sahdari was, however, in existence. It 
fell down in July 1932. The plaintiff's cass 
is that he attempted to re-build the house in 
Pus following, i.e., December 1932, but the 
defendants, who are the zamindars of the 
village, prevented him from doing so. He 
then brought the suit which has given rise 
to this appeal on January 9, 1933. The 
defence was that the plaintiff was the 
occupier of the house only as a ‘riaya’ and 
that he abandoned -it; the house fell into 
ruins, and the defendants, who are the 
zamindars of the village, took possession 
of the site, as they were entitled todo. The 
principal question, which emerged from the 
pleadings, was whether the plaintiff aband- 
oned the house and allowed it to fallinto 
ruins, so as to entitle the defendants (the 
zamindars) to resume possession of the site. 
: The learned Subordinate Judge found 
that the major part of the house had fallen 
down about 10 or 11 years before the suit, 
except for one sahdari, which remained 
standing till Asarh (July) 1932, when the 
sahdavi also fell down, and that the plaintiff 
did not rebuild the house. The learned 
Judge held that, in those circumstances, the 
site should be deemed tohave been aband- 
oned by the plaintiff and the defendants (the 
san naa) were entitled to take possession 
of it. 

It is contended on behalf of the defendan:- 
respondents that. this is a finding of fact 
which should be taken as conclusive in 
second appeal. The question whether, in 
given circumstances, the occupier of a 
house should be deemed’ to have aband- 
oned it depends upon. the inference of the 
occupier’s intention from the proved facts of 
a particular case, and is not necessarily one 
of fact; but assuming that, in this case, 
the Ending is one of fact, I think it is 
vitiated by a disregard of an important piece 
of evidence afforded by a decree inter partes. 


“In 1923 the plaintiff sued the defendants for 


recovery of possession of this very site, which 
had been taken possession of by the latter 
apparently on the ground thatthe house 
had fallen down and the plaintiff had 
abandoned it. The sahdari wes the only 
remnant of the house. The relief, which 
the plaintiff claimed, was recovery of posses- 
sion of the house and injunction restrain- 
ing ths defendants from interfering with 
the plaintiff's house and directing them to 
remove their ghura and certain ‘pegs, 
which they had fixed. The only paper 
telating to that litigation which is on the file 
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is the decree. It gives *the substance of 
the plainiifi’s claim and awards to him 
possession of the house shown by the 
letter Bin the Amin’s map made part of 
the decree. It also grants a mandatory 
injunction directing the defendants to 
remove their ghura, kanda and the pegs. 
The plan clearly shows that the condition 
of the house in 1923 was the same as it was 
before Asarh 1932, when the sahaar fell 
down. Rightly or wrongly, the Court held 
between ihe parties that the existence cf 
the sahdari, coupled with the determina- 
tion of the plaintiff to retain possession of 
the house, precluded the inference of 
abandonment on his part. So long as that 
state of things existed, no occasion could 
arise, in view of the decree, for the 
defendants to take possession of the site. 
When the sahdari fell downin July 1932, 
the defendants thought that, in the altered 
circumstances, they were justified in doing 
what they had been held not to be entitled 
to do in 1928. 

According to the plaint in this case, 
they took possession of the house on 
December 26, 1932. The plaintiff lost no 
time in instituting the present suit, which 
was brought on January 9, 1933. The mere 
fact that a riaya’s house completely falls 
down does not, justify the proprietor to 
take possession of the site, unless the 
circumstances afford a reasonable ground 
for believing that the riaya had abandoned 
all intention to re-build it. Inthe present 
case, the defendants were not justitied in 
assuming that the plaintiff had abandoned 
all intention of re-building the house, in 
view of the past history and the determina- 
tion of the plaintiff to maintain his posses- 
sion. The defendants should have done 
something to ascertain the plaintifi’s inten- 
tion, if they were themselves actuated by 
good faith. In cases of doubt the landlord 
might well give notice to the occupier ofa 
ruined house requiring the latter to re-build 
the house and intimating that in case the 
house was not re-built within a reasonable 
time, he (the landlord) would treat the site 
as abandoned and would resume posses- 
sion thereof. The plaintiffs attitude as 
regards his house had been made clear in 
the earlier litigation, and nothing happen- 
ed during the period which followea to 
justify that Le had changed his mind, The 
house was his ancestral residence, but he 
had to live in another village, because the 
rules of his service required that he 
should reside within his circle so long as he 
was employed as a patwari. According 
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to the plaintifi’s evidence, his family lived 
in the house until his brother died 10 or 
ll years before the suit. The plaintiff 
hes been holding his present post for the 
last 25 or 26 years. After his brother's 
death his family removed tothe village in 
which he himself had to reside. His posi- 
tion appears to have been one of difficulty. 
On the one hand, he did not desire to sever 
his connection with the village Hura, where 
he had an occupancy holding and house. 
On the other hand, be could not afford to 
maintain his house—presumably a mud 
house—in good repairs, which would cost 
him something every year. In’ all the 
circumstances of the case, I do not think 
that the plaintiff intended to abandon the 
house. As already stated, the mere fact 
that the house completely fell down does not 
necessarily lead tothe conclusion that his 
right to re-build terminated. The position 
might have been different if a long time 
had elapsed after the sahdari fell down so 
asto warrant the belief that he had no 
intention of re-building it. But the defend- 
ants took possession of the site not long 
after the rains and before the plaintiff had 
sufficient opportunity of rebuilding it. 
This view funds support from Mahadeo v. 
Ram Bharose (1). in the result, I allow 
this appeal, set aside the decrees of the 
lower Courts and decree the plaintiff's suit 
for possession and for, injunction restrain- 
ing the defendants from interfering with 
the plaintiff's attempt to reconstruct his 
house. The plaintiff will have his costs in 
all the the Courts. Leave to appeal under 
the Letters Patent is allowed. 
N. Appeal allowed. 
(1) A. I. R. 1923 All, 365; 75 Ind. Cas. 679. 





RANGOON HIGH COURT. 
Criminal Appeal No. 297 of 1936 
j April 7, 1936 
BAGULERY AND DUNKLEY, JJ. 
INGA PO NYON—APPELLANT 
versus 
EMPEROR—Opposits PARTY. 

Penal Code (Act XLV of 1860), ss. 96, 302, 30i— 
Private defence, plea of—Held, not available to ac- 
cused—Provocation held not such as to reduce 
offence to culpable homicide not amounting to murder 
but wes enough to reduce sentence to trunsportation. 

Held, that in vicw of the fact that the quarrel 
had ceased betore the accused killed the deceased, 
the plea of piivate defence could not be invcled. 

Held, also, that among persons of class of the 
accused a slight beating of a wife, such as the 
deceased gave to his wite is an ordinary event which 
would not be likely to rouse seyre ‘resentment, but 
no doubt the aceused did resent seeing bis aunt being 
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beaten by the deceased, and in hie drunken condi- 
tion his passions were probably easily aroused and 
he resented this occurrence more than he would have 
done ifhe had been sober. Although the provoca- 
tion was not of a kind such as to reduce the offence 
of the appellant to culpable homicide not amounting 
to murder, yet there was provocation which ought 
to be taken into account in deciding whether sen- 
tence of death should be passed, and in assessing this 
provocation, the Court was entitled to take into 
account the drunken condition of the accused at the 
time and the effect of this drunkenness upon his 
sensibilities. ‘ 

Cr. A. from anorder of. the Sessions 
Judge, Minbu, dated March 2, 1936. 

Mr. R. C. Banerjee, for the Appellant. 

Mr. Tun Byu, for the Crown. 


Dunkley, J.—Learned Counsel for the 
appellant has not attempted to dispute the 
facts of this case and on the evidence he 
could “not very well doso. He has con- 
` fined his argument tothe plea that under 
the circumstances sentence of death should 
not have been passed upon the appellant. 
The deceased, Yan Nyein, was married to 
the aunt of the appellant, Po Nyun. Yan 
Nyein and Po Nyun, were working a 
fishery in partnership. On October 19, 
1935, Yan Nyein and Po Nyun went out 
with Maung Hla Sein, (D. W. No. 1). They 
went to Kani village where they drank 
toddy together and both Po Nyun and 
Yan Nyein became drunk. They returned 
home about sunset. After their return 
Yan Nyein hada quarrel with his. wife 
Ma Thin (P. W. No. 5) andhe struck. her 
with a stick and also with his hand. 
Thereupon. the appellant taking froin his 
waist the dagger which he had been carry- 
ing allthe afternoon, stabbed Yan Nyein 
several times with it. He then chased 
Maung Tin, (P. W. No.. 2), who was also 
residing inthe hut. The appellant then 
came back to the hut and finding Ma 
Kya, (P. W. No. 1), the wife of Maung 
Tin, supporting Yan Nyein, he attempt- 
ed tostab her. She escaped with a slight 
injury on her neck. Ma Thin, the inno- 
cent cause of all the trouble, then took Po 
Nyun away. Meanwhile Maung Tin return- 
ed tothe hut and he and Ma Kya sup- 
porting Yan Nyein took him towards 
Kyaunggon village, but when they reach- 
ed a short distancefrom the. hut they 
found the appellant standing on the path 
and threatening to kill them, and so they 
all scattered. Yan Nyein,in spite of his 
injuries, reached the hut of Maung Paw 
U, (P. W. No. 6), who took Yan Nyein as 
faras Mahwagon village, and from there 
he was taken in a cart to the Police 
Station at PwinByu where Ma. Kya laid 
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the First Informatio? Report. Yan Nyein 


died in the Bwinbyu hospital on the early 
morning of October 22. The appellant 


absconded and was not arrested until 
January 9, 1936. 
Yan Nyein received three incised in- 


juries and two stab wounds. The stab 
wounds both penetrated into the chest cavity 
and entered the peritoneum. Each of 
them was sufficient in the ordinary course 
of nature to cause death. At the trial the 
defence of the appellant was a denial that 
he had stabbed the deceased at all, but 
the defence now set up is the right of 
private defence of the body of Ma Thin 
on grave and sudden provocation. It ap- 
pears, however, that the appellant did not 
stab the deceased while the deceased was 
actually beating Ma Thin, but there was 
an appreciable interval between the assault 
on Ma Thin and the stabbing of the de- 
ceased. Ma Kya’s evidence on this point 
is as follows: 

“Maung Yan Nyein also struck Ma Thin with 
his fist onthe back. Ma Thin then abused 
Maung Yan Nyein but Maung Yan Nyein did not 
say anything in reply. Maung Yan Nyein then sat 
on the floor, Just thenthe accused Maung Po 
Nyun, uttered a word of abuse and stabbed the 
deceased Maung Yan Nyein with a da many 
times.” , 

Maung Tin says: 

“Yan Nyein also struck Ma Thin on the calf 
with a piece of bamboo about one cubit long and 
about a thumb thick. He struck her once with 
the piece of bamboo, I intervened and told them 
not to fight and reminded them that if they 
quarrelled; we felt very uneasy. The quarrel 
czased. After the quarrel had ceased, 1 went 
back and sat near the accused. He teased me 
by poking me with his daggerin sheath. I tcld 
him not to do that and reminded him that he 
was drunk. He got up and went towards Yan 
Nyein. Meanwhile, I went out of the hut to answer 
call of nature. When 1 had gone to a distance of 
about 14 or 15 cubits, Iturned round and looked, 
I saw the accused Po Nyun stabbing Yan Nyein 
with a da,” h 

This evidence, therefore, makes it clear that 
the quarrel between the deceased and Ma 
Thin had ceased before the appellant stabb- 
ed the deceased. Consequently, the right of 


. private defence cannot be pleaded. As 


regards provocation, it cannot be held that 
the provocation was either grave or sudden. 
Among persons of this class a sligat 
beating of a wife such as the deceased 
gave to Ma Thin is an ordinary event 
which would not be likely to rouse severe 
resentment, but no doubt the applicant did 
resent seeing his aunt being beaten by 
the deceased, and in his drunken condi- 
tion his passions weie probably easily arous- 
edand he resented this occurrence more 
than he would have doneif he had been 
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sober. Although the pro¥ocation was not of a 
kind such as to reduce the offence of the ap- 
pellant to culpable homicide not amounting 
to murder, yetthere was provccation which 
ought to be taken into account in decid- 
ing whether sentence of death should be 
passed on the appellant, and in assessing 
this provocation we are entitled to take into 
account the drunken condition of ihe ap- 
pellant at the time and the effect of this 
drunkenness upon his sensibilities. His 
passions were inflamed by intoxicating 
liquor and under the influence of 
liquor his resentment at seeing his aunt 
beaten by the deceased would be greater 
than it would have been had he been 
sober. Consequently, I consider that there 
are circumstances which would have justi- 
fied the learned Sessions Judge in refrain- 
ing from passing the sentence of death. 
While upholding the conviction of the ap- 
pellant, I reduce the sentence to oneof 
transportation for life. The sentence of 
death is not confirmed. The appeal in 
regard tothe conviction and sentences 
under s. 324 of the Penal Code is dismissed. 
Sentence will run concurrently. 

Baguley, J.—I agree. 

D. Sentence reduced. 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 14 of 1933 
April 15, 1936 
Harriss AND Ganca Nats, JJ. 
SECRETARY or STATK—Derenpant— . 

APPELLANT 9 
VETSUS 
Syed ANWAR HUSAIN AND ANOTHER—- 
PLAINTIFFS—RESPONDENTS 

U. P. Town Improvement Trust Act (VIII of 1919), 
ss. 59, 64 (b), 53—Act to be done by Tribunal—Strict 
compliance withiprocedure—Necesstty of—Dispute as 
to sufficiency of compensation—Absence of one mem- 
ber at examination of witness—T rial, if vitiated. 

When an act is to be done by a Tribunal, it 
ought to be completed in the presence of all the 
members of the Tribunal as it is necessary that 
they should all act together. The decision should 
be the result of their united deliberation arrived at 
in the trial attended by all the members of the 
Tribunal. It is their duty to be present at all the 
meetings more especially during the examination of 
the witnesses and in the course of the arguments. 
When the decision of the Tribunal is final, it is all 
the more necessary that all the 1uJes and principles 
of procedure which apply to the proper and neces- 
sary conduct of trials should be strictly complied 
with. [p. 209, cols. 1 & 2.] 

Under the U. P. Town Improvement Trust Act 
even in case of temporary absence in consequence 
of illness or any unavoidable cause, the place of a 
member of the Tribunal cannot be left vacant, but 
it is to be filled up forthwith by the authority which 
appointed him. It is only under cl, (b), s. 64 of the 
Act, that the presence of the assessors may be dis- 
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pensed with by the President. Where, therefore, in 
the trial of a dispute regarding compensation under 
s. 53 of the Act, one of the members of the Tribunal 
is absent at the time of examination of a witness, 
the Tribunal is not properly constituted and the 
trial is vitiated, and the mere fact that the absent 
member reads the evidence recorded in his absence 


does not satisfy the requisites of a proper trial. 
Lp. 209, col. 1.] 


F.C. A. from the decision of the Tribunal, 


Improvement Trust, Allahabad, dated 
September 16, 1932. 
Mr. Muhammad Ismail, for the Appel- 


lant. 
Dr. K. N. Katju and Mr. Mushtaq Ahmad 


for the Respondents. 


Ganga Nath, J.—First Appeal No. 20 
of 1933 has been heard and disposed of 
with this appeal as a common point is 
involved in both the appeals. Both’ the 
appeals are against. the decisions of the 
Tribunal, Improvement Trust, Allahabad. 
In this appeal (No. 14 of 1933), house No. 8 
situated in Chauk, Allahabad, was acquired 
by the Allahabad Improvement Trust in 
connection with the Mirganj Open Area 
Scheme. The Land Acquisition Officer 
awarded Rs. 25,000 as compensation. On 
reference tothe Tribunal it was raised 
by the Tribunal to Rs. 41,000. In the 
other case(First Appeal No. 20 of 1933) a 
house No. 72 in Mirganj was acquired 
for which the Land Acquisition Officer 
awarded Rs. 4,166 as compensation. It was 
raised to Rs. 7,000 by the Tribunal. During 
the course of the trial in both the cases one 
ofthe assessors, Mr. Ghazanfar-Ullah was 
not present. In this case (Appeal No. 14 
of 1933), Mr. Ghazanfar-Ullah was absent 
on August 23 and 26, 1932. On these dates 
the cross-examination of the plaintiff and 
five other witnesses of the plaintiff was 
recorded in his absence. Mr. Ghazanfar- 
Ullah heard the cross-examination of 
only one witness Abdul Hafiz on August 
15, 1932. In the other case (Appeal No. 20 
of 1933), Mr. Ghazanfar-Ullah was absent 
on August 23, 1932, when the evidence of 
two witnesses of the opposite party was 
recorded and arguments in the case were 
heard. Mr, Ghazanfar-Ullah did not hear 
ihe arguments in the case. 

Under s.53, United Proyincas Town 
Improvement Trust Act (Act No. VIII of 1919) 
if any question or dispute arises between 
the Trust and any person as tothe suffi- 
ciency of anycompensation paid or pro- 
posed tobe paid tohim under ss. 26, 30, 
32,48 or s. 101, the matter shall be de- 
termined by the Tribunal, if referred to 
it either bythe Trust or $y the claimant 
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within a period of three months 
from the date on which the said person 
was informed of the decision of the ‘Trust 
fixing the amount of compensation to be 
paid to him orof the rejection of. his 
claim to compensation by the Trust, and 
the determination of the Tribunal shall 
be final. Unders. 1, el. (6) “tribunal” 
means a tribunal constituted under s. 59. 
Under s. 59, the Tribunal shall consist of 
a President and two assessors. Section 59, 
cl. (6) lays down: 

“When any person ceases for any reason to be 
a member of the Tribunal, or when any member 
is temporarily absent in consequence of illness or 
any unavoidable cause, the authority which ap- 
pointed him shall forthwith appoint a fit person 
to be amember in his place.” 

It would appear from this clause that 
even in case of temporary absence in con- 
sequence of illness or any unavoidable 
cause the place of a member of the Tri- 
bunal cannot be left vacant, but it is to 
be filled up forthwith be the authority 
which appointed him. It is only under 
cl. (b) s. 64 of the Act, that the presence 
of the assessors may be dispensed with by 
the President. Clause (b) lays down : 

“Questions relating to the determination of the 
persons to whom compensation is payable or the 
apportionment of compensation may be tried and 
decided in the absencs of the assessors if the 
President of the Tribunal considers their presence 
unnecessary ; and when sotried and decided, the 
decision of the President shallbe deemed to be 
the_decision ofthe Tribunal.” 

Clause (a) which applies to the present 

ease lays down : 
. “Tf there is any disagreoment as to the measure- 
mentof land, or the amount of compensation or 
costs to be allowed, the opinion of. the majority 
of the members of the Tribunal shall prevail.” 


On. comparing the language of els. 
and (b) as well as bearing 
provisions of cl. (6), s. 59 it is clear that 
except in the case of s. 64, cl. (D), it is 
necessary that the case should be heard 
by all the members of the Tribunal. 

In this case as already stated on August 
23 and 26, 1932, Mr. Ghazanfar-Ullah. was 
not present and consequently it cannot be 
said that there was any properly consli- 
tuted Tribunal which heard ihe cases on 
these dates. It isuota matter of mere 
irregularity which may not affect the case 
but it. goes tothe very root of the trial in- 
asmuch as the trial was not before a pro- 
perly constituted Tribunal, and consequent- 
ly there was no trial as acquired under 
the Act. As already stated the decision 
of the Tribunal is final. It is, therefore, 
all the more necessary that all the rules 
and principles of procedure which apply 
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in mind the 
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tothe proper and necessary conduct of 
trials should be strictly complied with. It 
is a fundamental principle that when an 
act isto be done bya Tribunal, it ought 
to be completed in the presence of all 
the members of the Tribunal as it is neces- 
sary that they should ail act together. The 
decision should be the result of their 
united deliberation arrived at in the trial 
attended by all the members of the Tri- 
bunal. It istheir duty to be present at 
all the meetings more especially during 
the examination. of the witnesses and in 
the course of the arguments. 

It cannot be said that the irregularity or 
the defect inthe trial was not such as 
might possibly have produced error or 
defect inthe decision of the case upon 
the merits. As already stated, Mr. Gha- 
ganfar-Ullah had not the advantage of 
observing the demeanour of the witnesses 
atthe time of their cross-examination and 
in cass No. 20 of 1933 he had not even 
the advantage of hearing the arguments. 
Ifhe had been present at the time of the 
cross-examination of the wiinesses, it is 
quite possible he might have elicited 
matters inthe  cross-examination of the 
witnesses which were left out or did not 
occur to the other members of the Tribunal 
who were present at the time the witnesses 
were examined. As observed by Viscount 
Sankey, [..C.,in Powell and Wife v. Strea- 
tham Manor Nursing Home (1), at p. 2508, 
witnesses without any conscious bias to- 
wards a conclusion may have in their 
demeanour, in, their manner, in their 
hesitation in the nuance of their expressions, 
in even the turnsof the eyelid, left an 
impresion upon the man who saw and 
heard them which can never be reproduc- 
ed inthe printed page. It being so the 
mere fact that Mr. Ghazanfar Ullah sub- 
sequently read the evidence recorded in 
his absence would not satisfy the requisites 
of a proper trial, It being so, it cannot 
be said that the decision of the case has 
not been prejudiced substantially. Though 


‘there is no case directly on the point, yet 


principles have been laid down in several 
cases which fully apply to the present 
ease. In Rohilkhand & Kumaon Bank, 
Lid. v. Row (2), at p. 4747, it was observed: 

“In Khelut Chunder Ghosh v. Tara Churn Koon- 
doo (3), Peacock, C. J., made observations which apply 

(D (1935) A C 213; 104 LJ K B 304; 152 L T 563; 
79 5J179. 

(2) 6 A 468. 
_(3) 6 W R 269, 

* Page of (1985) A. O,—[Ed.] 
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in principle to the question before us: ‘I appre- 
hend that all acts ofa judicial nature to be 
p2rformed by several persons ought to be performed 
when they are all present together and that a final 
decision ought not to be pronounced in a case in which 
they differ, until by conference and discussion of 
the points in differencethey have endeavoured to 
arrive ata unanimous judgment.’ Sucha rule is 
clearly laid down with regard to arbitrators and 
itis equally, if not more especially, necessary to 
be acted upon by a Court consisting of two or 
more Judges with power to decide matters of the 
greatest importance. But the question was even 
more fully considered by the same eminent authority 
in Muhammad Akil v. Asad-un-nissa Bibi (G), in 
which a Full Bench consisting of nine Judges con- 
curred in the opinion thatthe point is not a mere 
technical objection but is founded upon a funda- 
mental principle essential to the due administration 
of justice that every judicial act which is done by 
several Judges ought to be completed in the pre- 
sence ofthe whole of tbem.” 

In Nand Ram v. Fakir Chand (5), which 
related to the question of the presence of 
arbitrators, it was observed on p.527* by 
Mahmood, J. : 

“In regard to the second point I agree with my 
brother Oldfield that the presence ofall the arbi- 
trators at all meetings and above all at the last 
meeting when the final act of arbitration is done, 
is essential to the validity of the award.” 

In Thammiraju v. Bapiraju (6), which 
also relates to the presence of the arbi- 
trators at all the meetings, it was ob- 
served : 

“It certainly was the duty of éach and every one 
of the arbitrators to : be present at all the meetings 
more especially during the examination of the 
witnesses, In Russel, on the power any duty of 
arbitrators, the result of the cases now on the 
point is given thus: ‘as joint arbitrators must all 
act so they must allact together. They must each 
be present atevery meeting and the witnesses 
and the parties must be examined 
in the presence of them all; for the parties are 
entitled to have recourse to the arguments, experi- 
ence and judgment of each arbitrator at every 
stage ofths proceedings brought to bear on the 
mindsofhis fellow Judges, so that by conference 
they shall mutually assist each other in arriving 
together at a just decision.” 

In Dasrath Rai v. Emperor (1), three 
Honorary Magistrates constituted the Bench 
which had power to try a case, and the 
presence of two of them was necessary to 
form a quorum. On most of the hearings 
all the three were present but onone of 
the hearings, when one of the Magistrates 
was absent, some witnesses were examined 
and cross-examined. He rejoined on the 
next day and then continued to be present 
all along and vltimately took part in 

(4) 5 Wyman’s Report 69;B LR Sup. Vol. 774; 9 
W R1 (F.B). 

(5) 7 A 523; A W N 1885, 139. 

(6) 12 M 113. 

(7) (1934) A L J 376; 152 Ind. Cas. 158: A I R 1934 


ALU. 144; (1934) Cr. Cas. 210; 36 Gr. L J 38; 56 A 599; 
TR A277; L R 15 A 90 Cr, 
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delivering and signing the judgment. It 
was observed (vide p. 380*) : 

“But where an Honorary Magistrate who has 
not heard the whole evidence and has not been 
present throughout the proceedings takes part in the 
deliberation and joins the others in arriving at the 
final decision, there is every likelihood of his influenc- 
ing his colleagues. By virtueof his absence on some 
of the material dates he became incompetent to 
form a true opinion onthe merits of the case 
and if he joins in the deliberations, there is likeli- 
hood of a failure of justice.” 

It was urged by the 
for the respondents that the irregularity 
was acquiesced in by ihe Government 
Pleader. But itis notsoas we find from 
the record that an objection was taken 
by the learned Government Pleader on 
August 23, 1932, the -first day on which 
Mr. Gazanfar-Ullah was absent. In -First 
Appeal No. 20 of 1933 the objection of the 
jJearned Government Pleader was that 
there was no validly constituted. Tribunal 
on account of the absence of Mr. Ghazan- 
far-Ullah. 

We, therefore, find that there has been 
no trial in both these cases bya validly 
constituted Tribunel and the defect in the 
procedure vitiates the trial. It is, there- 
fore, ordered that both the appeals be 
allowed with costs, decisions of the Tri- 
bunal be set aside, and both the cases be 
sent back to the Tribunal for re-trial. The 
court-fee will be refunded. A cross- 
objection has been filed by the respon- 
dentsin First Appeal No. 14 of 1933. As 
the appeal has been allowed and the 
award of the Tribunal has been set aside, 
the cross-objection also fails and is dis- 
missed with costs. 

N. Appeal allowed. 


*Page of (1934) A. D. J.—[Ed.] 
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CALCUTTA HIGH COURT 
Civil Rule No. 1605 of 1934 
March 21, 1935 
S. K. Gsosz anp MCNAIR, JJ. 
JOTISH CHANDRA GHOSE— 
AUCTION-PURGHASER—PETITIONER 
VETSUS 
BIRESWAR HALDAR or BHATPARA— 
J UDGMENT-DEBTOR AND ANOTHER 
—Orpposits PARTIES 
Civil Procedure Code (Act V of 1908), 0. XXT, 
rr. 89, 92, 2—Paymentis which can be deducted 
when deposit under r. B9 is made, whether should be 
made from date of sale—Cash depositis necessary when 
nothing is due to decree-holder by reason of payment 
since proclamation—Payment of amount specified in 
sale proclamation under r.89—Whether same as 
adjustment of decretal amount’ out of Court. 4 
While the application under r. 89, O. XXI, Civil 
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Procedure Code, is at a stage subsequent to the 
sale, it is necessary that it should be made before 
the confirmation of sale under r. 92. But it is not 
expressly laid down nor does it follow, that the 
payments to the decree-holder, which it is permissi- 
ble to deduct before deposit, must be made before 
the date ofthe sale. The payment must be made 
in cash, this is contemplated by the tule, but the 
amount which may since the date of the proclama- 
tion of the sale have been received by the decree- 
holder is allowed to be deducted and it is conceiv- 
able that in a particular case the entire amount has 
been so received, in which case the balance to be 
deposited in Court will be nil. The amount which 
may thus bededucted must have been received by 
the decree-holder. This is a question of fact which 
has got to be found by the Court and it is open to 
the Court to accept an admission by the deere- 
holder himself. 


There is no express provision which requires the. 


judgment-debtor to make a payment to decree-holder 
through Court. 

It is-not, therefore, necessary that in every case 
there must bə acash deposit of the amount specified 
inthe proclamation sale. Where in fact there is no 
amount due at the time of the application by reason 
if the previous payments since the date of the prc- 
clamation, no deposit is necessary. Trimbak Nara- 
yan v. Ramchandra Narsinghrao (1) and Karun 
Kara Menon v. Krishna Menon (2), referred to, Nanhelal 
v. Umrao Singh (3) and Bibi Sharofan v. Mohamed 
Habib-ud-din (4), distinguished. 

The payment of the amount sp2cified in the sale 
proclamation which is a n3cessary condi io under 
r. 89, O. XXI, is a different thing from the payment 
or adjustment of the decretal amount out of Court 
which is contemplated by O. XXI, r. 2. The latter 
comes at astage of the proceeding before the 
interests of a third auction-purchaser have super- 
vened. 

O. R. issued against the order of the 
Court of the Additional District Judge of the 
24-Parganas. 


Messrs. Amarendra Nath Bose, Apurba 


Charan Mukerji and Provash Ch. 
Basu, for the Petitioner. 
Mr. Bimala Chara Deb, Dr. Bijan 


Kumar Mukerji, Messrs. Soroj Kumar Muker- 
jt and Pankaj Kumar Mukerji, for the 
Opposite Parties. 

S. K. Ghose, J.—This is an application 
for the revision of anorder allowing set- 
ting aside an auction sale under the follow- 
ing circumstances. There was a mortgage 
decree in execution of which the present 
petitioner auction-purchased certain proper- 
tieson May 16, 1934, for a sum of 
Rs. 4,100. He duly deposited Rs. 1,025 and 
the balance in due course on May 29, 1934. 
In the meantime on May 22, 1934, the 
judgment-debtor opposite parties made an 
application underO. KAI, r. 90 of the 
Code of Civil Procedure to have the auc- 


tion sale set aside. On June 14, 1934, 
the decree-holder and judgment-debtor 
opposite parties filed a joint applica- 


tion under O. &XI, r. 89 of the Code 
Stating that the judgment-debtor had paid 
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to the decree-holder the amount specified 
in the sale proclamation and was executing 
in favour of the decree-holder a deed of 
sale for Rs. 4,200 in respect of the pro- 
perty in execution and further had de- 
posited Rs. 205 being 5 par cent. compen- 
sation payable to the auction-purchaser. It 
was accordingly prayed that the sale might 
be set aside. This application was al- 
lowed. JItis said in para. 3 of the present 
petition that the deposit of the compensa- 
tion money was notmade on the date of 
the application but thatit was made on 
June 18, 1934. This statement is challeng- 
ed in the counter-affidavit filed by the op- 
posite parties and it appears to be wrong. 
The money was actually deposited on 
June 14,1934, the very date of the ap 
plication under O. XXI, r. 89 and so the 
deposit was well within 30 days from the 
date of the sale as required by çr 92. 
On the same date an application was filed 
by the judgment-debtor intimating that 
he would not proceed wilh ihe miscella- 
neous case under O. XXI,r. 90. It is 
said in para. 4 of the present petition that 
this application was made after the joint 
application underr. 89. This stetement is 
also challenged in the counter-affidavit 
and in fact it is not correct. It appears 
that the application to withdraw the case 
under r. 90 was filed before the applica- 
tion under 1. 89 was filed on the same 
date. The conveyance referred to in the 
joint petition was also executed on the 
same date. The learned Subordinate Judge 
by his order dated June 23, 1934, found 
that the judgment-debtor had deposited in 
Court for payment to the auclion-purcha- 
ser the sum equal to 5 percent. of the 
purchase money, that the decree-holder 
had received the entire amount specified 


in the sale proclamation, and that no 
further deposit in his favour was 
necessary. In these circumstances he al- 


lowed the application under O. XXI, r. 89, 
and directed the sale to be set aside. 
An appeal was preferred by the auction- 
purchaser to the Additional District Judge 
of 21-Parganas, but it was dismissed. 
Hence the present application by the auc- 
tion-purchaser. 

“Jt is contended that the joint applica- 
tion aforesaid purporting to be under 
O. XXI, .r. 89, did not comply with the 
conditions laid down therein inasmuch as 
there was no cash deposit of the amount 
specified in the proclamation of sale 
nor was payment made before the date 
of sale. It iscontended that in accords 
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e 
ance with the terms of r. 89, the amount to 
be paid to the decree-holder must be de- 
posited in cash and that this must be done 
before the date of sale. As regards the 
second point, it may be pointed out that 
cl. (b) of sub-r. (1) of r. 89 requires that 
the payment must be of the amount speci- 
fied in the proclamation of sale less any 
amount which may, since the date of such 
proclamation, have been received by the 
decree-holder. While the application 
under r. 89isat a stage subsequent to 
the sale, it is necessary that it should be 
made before the confirmation of sale under 
r. 92. But it isnot expressly laid down 
nor does it follow, that the payments tothe 
decree-holder, which it is permissible to 
deduct before deposit, must be made before 
the date of the sale. As regards the first 
point, that the payment must be made 
in cash, this is contemplated by the rule 
but the amount which may since the date 
of the proclamation of the sale has 
been received by the decree-holder is al- 
lowed to be deducted and itis conceiv- 
able that in aparticular case the entire 
amount has beenso received, in which 
case the balanceto be depcsited in Court 
will be nil. Furthermore, it is noteworthy 
that the amount which may thusbe de- 
ducted must have been received by the 
decree-holder. Thisisa question cf fact 
which has got tobe found by the Court 
and itis open tothe Court to accept an 
admission by the decree-holder himself. 
It is contended for the petitioner that the 
expression “received by the decree-holder” 
means “received through the Court”. The 
answer to that is that there is no ex- 
press provision which requires the judg- 
ment-deblor to make a payment to the 
decree-holder through Court. In certain 
circumstances, as for instance, in order to 
obtain astay of sale the judgment-debtor 
may make adepcsitin Court. Butit does 
not follow that the amount should ke re- 
ceived by the decree-holder. This was 
pointed out in the cases of Trimbak Nara- 
yan v. Ramchandra Narasingrao (1) and 
Karuna Kara Menon v. Krishna Menon 
(2). It is also necessary to remember 
that the payment of the amountspecified 
in the sale proclamation which isa neces- 
sary condition under r. €9is a different 
thing from the payment or adjustment of 
the decretal emount out of Court which is 
contemplated by O. XXI,r.2. The latter 


(1) 23 B 723. 
: 2 39 M 429; 27 Ind, Cas, 952; 2L W196: 28M L 
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comes at an anterior stage of. the proceed- 
ing before the interests of a third party 
auction-purchaser have supervened. For 
the petitioner stress has been laid on the 
case of Nanhelal v. Umrav Singh (8) as 
being an authority in support of the peti- 
tioner’s contenticn that in the present case 
the provisions of 1. 89 have not been cor- 
rectly applied. Inthat case the auction- 
purchaser who was appellant before their 
Lordships made the auction-purchase cn 
September 15, 1923. Before the confirma- 
tion of the saleon September 24, 1923, 
the judgment-debtor respondent filed an 
application under O. XXI, r. 90, to have 
the sale set aside on the ground of 
fraud and irregularity. On June 28, 1924, 
the decree-holder made an application al- 
leging thatthe judgment-debt had -been 
adjusted as between him and the judg- 
ment-debtor who had executed a morigage 
in his favourto cover the outstanding 
amount of debt and that in consideration 
thereof the decree-holder had agreed to 
accept payment by instalments. It was 
accordingly prayed that the adjustmens 
might be recorded and. certified and tke 
property might be released. It is clear, 


therefore, that there had been no 
actual payment of the decretal debt. 
On January 19, 1925, the Subordi- 


nate Judge delivered a combined judg- 
ment on the application of the judgment- 
debtor and that of the decree-holder. He 
dismissed ihe application of the former 
under O. XXI, r.90, but he did not pro- 
ceed to confirm the sale. As regards the 
decree-holder’s application, he held that 
the mortgage was a collusive transac- 
tion and so he dismissed that application. 
Thereupon the judgment-debtor appealed 
and the question that was raised was whe- 
ther the Court was bound to enter satis- 
faction under O. XXI, r.2 which was ex- 
pressly mentioned. The Appellate Court 
held in the affirmative, whereupon the 
auction-purchaser applied in revision to 
the Judicial Commissioner who eventually 
dismissed the application after reference 
io a Full Bench decision in another 
case. It is clear on these facts that 
there was no cash payment of the 
decretal amount, and at the time of 
the application the decretal amount had 
not been satisfied. Furthermore, it is also 


(3) 35 O W N 381; 130 Ind. Cas. 686; 14 NL J 
28: 58 O LJ 187;A I R1931 PC 33; 60M LJ 
423; 33 L W 449; (1931) A LJ 257; 1931) MW. 
N 281; 80 W N 585; Ind. Rul.(1931) P 094; 33` 
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clear from the report of the case at: 


pages 382 and 383* that there was no 9 
per cent. deposit to the credit of the auction- 
purchaser. There is a remark of Sir John 
Wallis that the District Judge had ignor- 
ed the fact that the auction-purchaser 
was entitled to 5 per cent. as solatium 
under r. 89. The application, properly 
speaking, was one for certifying an adjust- 
ment of the decree under O. XXI, r. 2. 
There was no question as to whether any 
amount had been previously received by 
the decree-holder and so the latter pro- 
vision “less any amount which since the 
date of such proclamation have been re~ 
ceived by the decree-holder’ in cl. (b) 
sub-r. (1), r. 89 was not considered at all. 
In the circumstances their Lordships point 
out that O. XXI, r. 2 which provides for 
certification of adjustment out of Court 
contemplates a stage in the execution 
proceedings when the matter lies only be- 
tween the judgment-debtor and the decree- 
holder, but that after the sale has been 
held, the judgment-debtor can get rid of it 
through | satisfaction of the decree under 
O. XXI,‘r. 89 by depositing in Court the 
amount prescribed therein within the time 
allowed. It would be stretching the mean- 
ing of this decision too far .to say that 
in every case there must be a cash deposit 
of .the amount specified in the pro- 
clamation of sale where in fact 
there was no such amount due at the time 
of the application by reason of previous 
payments since the date of the proclama- 
tion. That is what has happened in the 
present case. The learned Advocate for 
the -petiticner also referred to the case of 
Bibi Sharofan v. Muhammad Habib-ud-din 
(4). That was a case in which there was 
a mortgage decree which was executed on 
July 13, 1909, and the auction-purchaser 
opposite party made his purchase on Sep- 
tember 20, 1909. Tho judgment-debtor, 
who was the petitioner in the case, ap- 
plied to make deposit on October 9, 1909, 
but before „that, on October 5, 1909, he 
made an application under O. XXI, r. 90. 
Thereafter the judgment-debtor made 
payment to the deereé-holder who certified 
the payment to the Court and the sale 
was set aside on April 12, 1910, as having 
been held irregularly and the application 
under O. XXI, r. 90, was accordingly grant- 
ed. On appeal by the auction-purchaser 
the District Judge reversed the order and 


fa 15 C W N 685; 10 Ind. Cas, 148; 13C L J 
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directed the sale to be confirmed. Then 
there was an application in revision by 
the judgment-debtor and the question was 
whether the appeal by the auction-pur- 
chaser was competent’ the decree-holder 
having consented to have the sale set aside. 
It was held that the auction-purchaser was 
entitled to be heard before an order was 
made under O. XXI, r. 92 because, having 
made his auction-purchase, he had acquir- 
ed certain privileges and also incurred 
liability as under r. 86. On the facts of 
that case, therefore, the decision does not 
help that present argument in support of 
the petitioner. 

It may be mentioned here that for the 
petitioner it was also contended that under 
sub-r. (2) r. 89, the judgment-debtor was not 
entitled to have the sale set aside because he 
had not previously withdrawn the applica- 
tion under O. XXI, r. 90. In support of this, 
attention was drawn to the fact that this 
application was disposed of by the Court 
subsequent tò the disposal of the 
objection under s. 89. Butas a matter 
of fact, as already mentioned, the appli- 
cation under r. 90 was filed before the 
application under r. 89 was filed. So the 
contention has no foundation in fact. Our 
attention has not been directed to any case 
which is on all fours with the facts of 
the present case. But having regard to the 
terms of 1. 89 which are plain enough 
and having regard to the facts found by 
Courls below, we consider that the ap- 
plication to set aside the sale on deposit 
under r. 89 was correctly made and the deci- 
sion cannot be challenged in revision on any 
good grounds. 


The application must therefore stand 


dismissed with costs hearing fee being 
assessed at three gold mohurs. 

McNair, J.-—I agree. 

D. Application dismissed. 





PATNA HIGH COURT 
Civil Appeal No. 281 of 1933 
April 22, 1936 
Wort, Ac. C. J. AND DHAVLE, J. 
GAURI SHANKER SAHU AND OTHERS-— 
DEFENDANTS—ÅPPELLANTS 
VETSUS 
SHEOTAHAL GIR—PLAINTIFR— 
RESPONDENT 
Mortgage—Redemption—Mortgage by tenant— Land- 
lord purchasing holding in execution of rent decree 
— Notice to annul encumbrance—Suit by mortgagee to 
preserve his mortgagee rights—Compromise decree 
afirmińg rights—Subsequent purchase of holding 
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by mortgagee—Equity of redemption sold—Purchaser's 
suit to redeem—Maintainability of. 

On the mottracee of a tenant making defaults in 
payment of rent, the landlord brought the holding 
to sale in execution of a 1ent decree and purchased 
it and took possession through the Couit and gerv- 
ed a notice upon the mortgagee under s. 167, Bengal 
Tenancy Act, to annul the encumbrance. There- 
upon the mortgagee brought his suit of 1913, to have 
his mortgage right declared and for other reliefs. 
In this suit the mortgagor was joined asa party 
defendant. He didnot put inan appearance, and 
the suit ended in a ccmpromise between the land- 
lord and the mortgagee, according to which _ the 
mortgagee's rights as such were preserved and the 
equity of redemption was passed to the mortgagor's 
uncle who was separate from him. The suit of 
1913 was brought in order to undo the sale that 
had been held in execution of the landlord’s rent 
decree. Subsequently the holding was re-purchased 
by the original mortgagee in 1914 and in 1929 on 
the mortgagor selling his equity of redemption, the 
purchaser filed a suit for redemption : 

Held, that when once the sale in execution of the 
rent decree took place, in the absence of fraud the 
right or interest which the tenant had in the prop- 
erty, that is to say, his right to redeem wag extin- 
guished. If it was extinguished, then the plaintiff, 
who claims his right to redeem by reason of the 
purchase in 1929, had no such right. In the absense 
of any finding of fraud, the rent sale stood and the 
plaintiff had no right to redeem. 
<- C. A. from the appellate decree of ths 
Sub-Judge, Saran, dated November 30, 
1932. : 

Dr. P. K. Sen and Mr. R. S. Chatterji, 
for the Appellants. 

Messrs. Hareshwar Pd. Sinha and Bankey 
Behari Sahi, for the Respondent. 


. Wort, Ag. C. J—This case, in my judg- 
ment, which is an appeal by the defen- 
dant inan action for redemption, depends 
entirely upon the circumstances surround- 
ing and the effect of sale in execution of 
arent decree of 1911. The case depends 
also upon whether Gauri Shanker was joint 
with one Ramji, who was defendant No. 2 
in the action and was the son of the origin- 
al mortgagee, Gauri Shanker in that sense 
being the mortgagee. The purchase by 
Gauri Shanker took place on March 5, 1914, 
andit was a purchase from the landlord 
who himself had purchased the holding in 
the rent sale in the action which he had 
brought and to which I have already refer- 
red. There is a finding by the Courts below 
that Kishun Sah who was the uncle of 
Ram Khelawan was benamidar of Gauri 
Shanker. 

Now as the plaintiff, whosought to redeem 
in this suit, purchased from the original 
mortgagor, the tenant’ of the holding, on 
June 3, 1929, the case, as will be seen de- 
pends upon whether the equity of redemp- 
tion at the time that it was sold to the 
plaintiff in 1929 was still subsisting. ` We 
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have listened to the elaborate arguments 


‘of the learned Advocate on behalf of the 


respondent as also of Dr. P. K. Sen, who 
appears for ihe appellant defendant; but, 
in my judgment, the case depends upon a 
very short point to which I referred in the 
commencement of my observations. 

There were two authorities relied upon 
by the learned Advocate on behalf of the 
respondent: one was in the decision of 
their Lordships of the Judicial Commities 
of the Privy Council in Nawab Sidhee 
Nuzur Ally Khan v. Rajah Ojoodhyaram 
Khan (1). That case was relied upon 
more particularly for an observation of 
their Lordships to the effect that a person 
could not benefit from his own wrong; 
but when the opinion of their Lordships of 
the Judicial Committee which was stated by 
Sir Edward V. Williams is examined, it 
will be seen that that case has no applica- 
tion to the facts of the case 
which is before us. In this connection I 
should observe that the judgment of the 
learned Judge in the Court below depends, 
as I have already stated, upon the finding 
that Gauri Shanker was joint with defen- 
dant No. Zwho was the son of the ori- 
ginal mortgagee, and in that sense and in 
that sense only, was he the mortgagee, a 
fact which is to be found in a statement 
made by the learned Judge towards the 
end of his judginent and it is this: 

“J, therefore, hold that the zerpeshgidars having 
purchased the zarpeshgi property in execution of a 
rent sale brought about by their own default the 
sale did not deprive the mortgagor, defendant No. 5 
of his equity of redemption. As defeneant No. 5 


has sold the same to the plaintiffs the plaintiffs 
have the right to redeem.” 


Shortly, I will repeat the facts so far as 
this execution arising out of the rent ac- 
tion is concerned. The decree was in 
1911, the landlord purchased the holding 
in execution of that decree and it was in 
1914, about two years after, that Gauri 
Shanker bought the holding from the 
landlord. It is contended on behalf of 
the respondent that the mere fact that 
there was default in payment. of rent on 
the part of the mortgagee whois in pos- 
session and who was under obligation to 
pay rent under the mortgage, was in itself 
a fraud. That is how I understand the 
argument. But the learned Judge in the 
Court below, as will be seen from the 
statement which I have just read, bases 
his judgment on the bare fact that there 


was default by the mortgagee and that 
(1) 10 M I A 540; 1 Ind. Jwr. (N. s.) 185; 2 Sar 
133 (P 0). ; - 
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default in no way deprived the mortgagor 
of his equity of redemption. Now, shortly 
stated, the position is this. When the hold- 
jing was put up for sale in execution of 
the rent decree and the landlord pur- 
chased it, the equity of redemption ceased 
to exist. For the contention to which I 
have just referred, on behalf of the res- 
pondent, reliance is placed upon a decision 
of the learned Judges of the Madras High 
Court in Sanagapally Lakshmayya v. 
Intoory Bolia Reddy (2). There the posi- 
tion was reversed. The question there was 
not the rights of the mortgagor but of the 
mortgagee and the facts were shortly 
these. In 1886 the first defendant in the 
action had given a simple morigage to 
X. Two years afterwards the property, the 
subject-matter of the mortgage, became 
the subject-matter of a revenue sale and 
was purchased by a third person. 

In 1894 that third person sold the prop- 
erty to the mortgagor. The mortgagor 
then entered into another mortgage tran- 
Saction mortgaging the property to the 
Plaintiff. The original mortgagee of 1886 
in the year 1895 sold the mortgage or as- 
signed the mortgage tothe father of de- 
fendant No. 2 This purchaser of the ori- 
ginal mortgage then brought an action on 
the mortgage. There was a second action 
by the mortgagor to set aside the decree 
which had been obtained by the purchaser 
of ihe. property in the year 1895. The 
argument in the case there was that when 
the mortgagor of the first mortgage pur- 
chased privately from the purchaser in the 
revenue sale (it was purchased sometime 
after the revenue sale I should have added) 
the liability to the transferee of the security 
in the first mortgage was re-attached to the 
land. It is that argument which is relied 
upon by the respondent in this case. In 
my judgment having regard to the fact that 
the rent sale intervened between the mort- 
gage and the purchase of the equity of re- 
demption by the plaintiff in this action and 
the circumstances of that purchase are 
the facts upon which this case depends. 
Now referring again to the decision of 
their Lordships of the Privy Council re- 
ported in Nawab Sidhee Nuzur Ally Khan 
v. Rajah Ojoodhyaram Khan (1), it is 
necessary to notice the observations of their 
Lordships. The first matter to which I 
would make reference is stated on p. 557* 
of the report: 

“Assuming, as we must, the agreement to be 

(2) 26M 385. 

*Page of 10 M. L*A —[Hd.] 
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proved, was this sêle, as between Abbott and 
M'Arthur, really meant to be a sale under the re- 
venue laws for arrears of revenue, or was it a 
device part of the machinery, as it were to effect a 
fraud?” 

Their Lordskips had already stated the 
terms of the agreement between Abbott 
and M’Arthur which quite clearly was for 
the purpose of bringing about the fraudu- 
lent revenue sale. Later in the course of 
judgment their Lordships make this most 
significant observation: 

“This decision proceeds entirely upon the ground 
that, as between these parties, the sale must now 
be considered as a private sale. The decision has 
no application to interests derived under a real 
auction sale,” 

In other words their Lordships of the 
Privy Council considered that on the ex- 
isting facts of the case the decisicn was 
as if the revenue sale had not taken place. 
Now I do not think that it is necessary 
in this case to express any opinion as to 
what would have been the position had 
this been a purchase from the mortgagee 
by private treaty; but this much is clear, 
when once the sale in execution of the 
rent decree took place in the absence of 
fraud (which has not been established in 
this case) the right or interest which the 
tenant had in the property, that is to say, 
his right to redeem was extinguished. 
If it was extinguished, then the plaintiff, 
who claims his right to redeem by reason 
of the purchase in 1929, has no such right. 
In the absence of any finding of fraud, 
and in my judgment we cannot infer 
fraud in this case from the mere fact 
that the mortgagee failed to pay, the rent 
sale stands and in my judgment, therefore, 
the plaintiff had no right to redeem. 

For these reasons, in my opinion, the 
decision of the learned Judge in the Court 
below cannot be upheld, the appeal must 
be allowed and the suit dismissed with costs 
throughout. 

Dhavle, J.--I agree. The learned Sub- 
ordinate Judge is definitely in error when 
he says that the zarpeshgidars having 
purchased the zarpeshgi property in execu- 
tion of a rent sale brought about by their 
own default, the sale would not deprive the 
mortgagor of his equity of redemption. It 
was not the zgarpeshgidars but the land- 
lords themselves ihat purchased the holding 
in execution of the rent sale, though it js 
true that it was the zarpeshgidars’ de- 
fault that had led tothe rent suit and the 
rent sale. It is not necessary to consider 
what the position would have been if the 
zarpeshgidars had purchased the holding 
at the rent sale. The facts actually beforg 
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us are that the landlord purchased the 
holding and took possession through the 
Court and served g notice upon the mort- 
gagee under s. 167, Lengal Tenancy Act, to 
annul the encumbrance. Thereupon the 
mortgagee brought his suit of 1913 to have 
his mortgage right declared and for other 
reliefe. In this suit the mortgagor was 
joined as a party defendant. He did not put 
in an appearance, andthe suit ended in a 
compromise between the landlord and the 
mortgagee, according to which the mort- 
gagee’s rights as such were preserved and 
the equity of redemption was passed to 
the mortgagor’s uncle who was separate 
from him. The suit of 1913 was, it must 
be remembered, brought in order to undo 
the sale that had been held in execution 
of the landlord’s rent decree. Weare in- 
formed that the decree actually drawn up 
- says nothing about the mortgagor but dis- 
poses of the suit in terms of the compro- 
mise in respect of the parties that had 
joined in the compromise. The result was 
that though the suit was brought to chal- 
_ lenge the rent sale, this sale was not in fact 
set aside though mortgagee’s tights were 
affirmed by the compromise which he ob- 
tained from the landlord. 

The mortgagee’s equity of redemption 
“which had been extinguished by the rent 
sale was not revived by the compromise, 
but the mortgagee’s right which’ was re- 
- cognised in that transaction imported a 
corresponding right to redeem which passed 
under the compromise from the landlord 
purchaser to the mortgagee’s separated 
uncle. This was three or four years after 
the rent sale. During the interval the equity 
of redemption was neither in the mort- 
gagor nor, of course, in the mortgagee. 
Later on the mortgagee’s successors, or 
members of the joint family to which he 
belonged, obtained a ladavi deed from the 
wife of Kishuni, the person to whom the 
equity of redemption had been assigned 
under the compromise in the suit of 1913. 
It was thus some considerable time after 
the tent sale that the equity of redemption 
and the mortgagee’s right became vested in 
one und the same person or body of per- 
sons. The contention on behalf of the 
respondent is that it was not competent to 
the mortgagee by any such contrivances to 
defeat the mortgagor's right to redeem, and 
in support of this contention great reliance 
was placed on the case on Sanagapally 
Lakshmayya v. Intoory Bolia Reddy (2). 
This decision proceeded in the view that 


the morigagor who was in default in that 
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case could not be allowed to take an ad- 
vantage of his father’s wrong and plead for 
his own benefit that by reason ofsuch wrong 
there had been a statutory extinction of 
the second defendant's mortgage security. 
The learned Judges applied this principle 
by extending tothe case before them the 
principle adopted by their Lordships of the 
Judicial) Committee in Nawab Sidhee 
Nuzur Ally Khan v. Rajah Ojoodhyaram 
Khan (1), but the decision last-mentioned 
was clearly expressed asa decision based 
on the view]that in the circumstances of 
that case the Court sale must be considered 
as a private sale. It cannot be said that 
in the present case the rent sale can pos- 
sibly be regarded as a private sale. 

It is true that the mortgagee was under 
an obligation to pay the rent of the hold- 
ing as it fell due; and it is also true that 
because the mortgagee defaulted in paying 
it, therefore, the landlord sued for the rent 
and afterwards proceeded in execution, to 
put the holding up to sale. No collusion, 
however, has been established between the 
landlord and the mortgagee. The sale was, 
therefore, perfectly good and the time for 
setting it aside on any ground whatsoever 
is long past. The mortgagor had an op- 
portunity of joining in the attack that was 
made on that sale by the mortgagee in the 
suit of 1913, but, as [have already stated, 
he did nos put in an appearance in that 
suit at all. That in such cases a sale 
must be got rid of before a mortgagor 
can claim to enforce his equity of re- 
deraption is abundantly established .by the 
Full Bench decision of the Calcutta High 
Court in a case cited by Dr. P. K. Sen, 
Uttam Chandra Dow v. Rajkrishna Dalal 
(3). This question was apparently not 
considered in Sanagapally Lakshmayya 
v. Intoory Bolia Reddy (2). It may be 
that no question of limitation arose in that 
case, but, as has already been remarked, 
in the decision in Nawab Sidhee Nuzur 


` Ally Khan v. Rajah Ojooddhyaram Khan 


(1), their Lordships of the Judicial Com- 
mittee, after holding that the Court sale 
must be considered as a private sale in 
the circumstances of that case, remarked 
that their opinion upon this point disposes 
of the first bar.of limitation by effluxion 
of time under Act I of 1845. Whether or 
not that bar of limitation arose in the 
Madras case, it is clear that it does arise 
in the present case. Unless the rent sale 
can be set aside, the mortgagor or his 

(8) 47 C 377; 55 Ind. Cas. 157; AT R 1920 Gal. 363; 
24 C W N 229; 310 L J 98. 
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assignee cannot be heard to assert his 
right to redeem, and his right to get that 
rent salé set aside, so as to leave him free 
to assert his right to redeem, is clearly 
barred by time, 

N. Appeal allowed. 


-` MADRAS HIGH COURT 
Civil Revision Petition No. 1887 of 1934 
: February 12, 1936 . 
VENKSATASUBBA Rao, J. 
VELUTHANDI BEERANKUTTY 
—PETITIONER 
VETSUS 
AMETH MAMU AND OTHERS 
—RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss.47, 48— 
Application to amend execution  petition—Applica- 
tion presented after 12 years from decree—Order 
allowing amendment, whether appealable—Appeal, 
when lies from orders under s. 47. 

Every order under s. 47, Civil Procedure Code, is 
not appealable. An appeal would lie only where the 
order adjudicates conclusively on some right in dis- 

_ pute between the parties. i 

Where an application for attachment of the mov- 
able properties of the defendant was made a little 
before the expiry ot 12 years from the date of the 
decree and after the expiry of 12 years the decree- 
holder applied for leave to amend the execution 
petition by including a fresh prayer for the attach- 
ment of the defendant’s immovable properties also 
and ths petition for aməndment was allowed : 

Held, that the order allowing the amendment 
was not an appealable order as it was only an 
interlosutery order aad did not conclusively deter- 
mine any right. If the Court had gone further and 
attached the property, the defendant would then have 
the right of preferring an appeal. 

Held, also that there were no grounds for allow- 
ing the plaintiff to amend his petition so as to enable 
him to circumvent ths salutary provisions of s. 48, 
Civil Procedure Code. - f 

C. R. P. under s. 115 of Act V of 1908 and 
8. 107 of Government of India Act, praying 
the High Court to revise the order of the 
District Court of North Malabar, dated July 
7, 1934, and madein A.S. No. 54 of 1934 
(R. M. P. No. 1402, District Munsifs Court, 
Quilandi O. S. No. 235 of 1920, District 
Munsif’s Court, Cannanore. 

Mr. 0. T. G. Nambiar, for the Petitioner. 

Messrs. P. Govinda Menon and M. C. 
Sreedharan, for the Respondents. 

-Judgment.—Mr. O. T. G. Nambiar con- 
tends that the appeal to the District Court 
was incompetent and that its judgment 
should, therefore, be treated as nullity and 
be vacated. 

, The facts that give rise to ‘the present 
civil revision petition may be shortly stated. 
The plaintiff (the petitioner before me) 
obtained a decree against the respondent 
on November 1, 1920. After various 
infructuous atteripts made to execute the 


|| 
VELUTANDT BEHRANKUTTY V. AMETH MAMU (MADR) 


. ' 
217 


decree, he finally filed the execution peti- 
tion in question on October 31,1932. In 
that petition he asked for the arrest of the 
judgment-debtor (the respondent) and the 
attachment of his movable properties. On 
December 15, 1932, 1. e. after the 
expiry of the twelve year period prescribed 
by s. 48, Civil Procedure Code, he applied 
for leave to amend his petition by including 
afresh prayer for the attachment of the 
defendant's immovable properties also. The 
application was resisied on the ground 
that the amendment sought for, if allowed, 
would be tantamount to allowing the 
plaintiff to file a fresh execution petition 
beyond the period of limitation prescribed. 
This contention was overruled and leave to 
amend the petition was granted. Against 
this order of the District Munsif, the defend- 
ant appealed to the lower Court and tbe 
District Judge, reversing that order, refused 
the amendment and allowed the appeal. 

The plaintiff who has filed this revision 
petition contends, as I have said, in the 
first instance, that the appeal to the lower 
Court was itself incompetent. I think this 
contention must prevail. It cannot be 
doubted that the question which the lower 
Court had to decide was one that arose 
between the parties to the suit and related 
to the execution of the decree and thet 
accordingly the requirements of s. 47 were 
satisfied. But the question still remains, 
does the order of the District Munsif satisfy 
the definition of the word “decree” in sg, 2 
(2)? As is observed in Srinivasa Prosad Singh 
v. Kesho Prosad Singh, 12 Ind. Cas. 745 (1). 

“Clause (2) of s.2 then provides that the term 
‘decree’ shall be deemed tbo include the determination 
ofany question within s. 47 but shill not include 
any adjudication from which an appeal lies ag an 
appeal from an order. This extended definition of 
the term ‘decree’, it will be observed, follows the 
primary definition that the term ‘decree’ means the 
formal expression of an adjudication which, eo far 
as regards the Court expressing it, conclusively 
determines the rights of the parties with regard to all 
or any of the matters in controversy in the suit, 


(see page 748*).” 


That being so, the point to decide is, was 
there an adjudication conclusively determin- 
ing the rights of the parties? It is not 
every order made under s. 47 that would be 
appealable, for, asis pointed outin the 
same judgment, if that were so, “at every 
stage the execution proceeding would be 
liable to be arrested by an appeal.” All 
that the first Court did was, to hold that the 
amendment could properly be made, but 
there was no final adjudication, conclusive 
as regards the Court expressing it, determin- 

(1) 12 Ind. Cas. 745; 140 L J 489. 

*Paze of 12 Ind. Oas.—[Ed.] 
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ing the rights of the farties. The Court’s 
decision was in the nature of a finding, and 
had the Court gone further axd attached the 
property, the defendant would then have the 
right of preferring an appeal. That no 
appeal lies from an interlocutory order is 
well settled and Imust hold that the order 
allowing the amendment was incidental and 
interlocutory and not final. The appeal to 
the lower Court was premature and, there- 
fore, incompetent and I must accordingly 
uphold Mr. Nambiar’s contention. 

If I left the case here, the result would be, 
that the judgment-debtor, on the property 
being attached, would file an appeal, the 
question of substance, namely, the propriety 
of the amendment, would then have to be 
gone into. This would mean further waste 
of time and money; to obviate this, I have 
decided to dispose of the case on the merits. 
There are hardly sufficient grounds, as the 
District Judge poinis out, for allowing the 
plaintiff, who has shown no diligence, to 
amend his petition and for thus enabling 
-him to circumvent the salutory provision of 
s. 48. Special circumstances must be shown 
for the indulgence asked for, andI agree 
‘with the District Judge for the reasons given 
by him, that the plaintiff has failed to show 
that such circumstances exist. 

-The Civil Revision Petition fails and is 
dismissed. But in the circumstances to 
which Ihave adverted, the lower Court's 
order as to costs is vacated and in this 
Court I make no order as to costs. 

A. Petition dismissed. 
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CALCUTTA HIGH COURT 
Civil Suit No. 436 of 1929 
August 29, 1934 


MoNair, J. 
BEPIN BEHARY SHAW—Pratntire 
versus 
BONBEHARY SHAW AND OTHERS— 
DEFENDANTS i 


Calcutta High Court (Original Side) Rules— 
Chap. XXVI, r. 89—Application to vary Commis- 
sioner's report—Limitatton—Noticeof motion within 
time, if enough. h 

An application to discharge or varya report of 
the Commissioner of Partition, must be -brought 
within the time prescribed by r.89 of Chap. XXVI, 
of the Calcutta High Cou1t (Original Side) Rules. 
It isnot enough merely to serve the notice of the 
motion within that time. It is also necessary that 
the notice should be accompanied with the grounds 
of exceptions relied on by the party objecting to 
the report. Lutchmee Narain v. Byjanauth Lahia 
(D), followed. 
=; Judgment.—There are two applications 


before the Court, one by the defendant 
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Pulin Behary Shaw and Bijoy Kristo Shaw 
for an order that the Report of the Commis- 
sioner of Partition appointed herein be con- 
firmed subject to a slight variation as to 
costs. The other application is an applica- 
tion by the plaintiff that the Report of the 
Commissioner may be varied or modified 
and be remitted for re-consideration, 

The defendants at the outset have taken 
the objection that the Report cannot now be 
varied because it has been ecnfirmed by the 
effluxion of time, and they refer to 
Chap. XXVIJ, r. 89, which is in the following . 
words:— 

“An application to discharge or vary a certificate or 
report shall be made by motion upon notice to be 
given within 14 days from the date of the filing 
thereof or within such further time as may be 
obtained for that purpose but in that’ case the 
notice shall mention that it has been given with the 
leave of the Oourt. An application for further 
time may be made by petition in Chambers without 
notice. 

The contention on behalf of the defend- 
antsis that an application to discharge or 
vary a certificate or report must be made by 
motion within 14 days upon notice. They 
refer in support of their contention to two 
cases which have been decided in this 
Court on the old r. 565, which is in the same 
terms as the present ruie. The first case is 
that of Lutchmee Narain v. Byjanauth Lahia 
(1), decision of Mr. Justice Sale. In that 
cas3 the Report was dated February 1, 1896, 
and was filed on July 8, 1896. On July 17, 
the defendant obtained three weeks’ further 
{ime to file exceptions to the Report 
Exceptions were filed on August 10, i. e., 
within the extended period, but no further 
steps were taken till March 15. No notice 
of motion was given by the defendants to 
discharge or vary the Report. 

The learned Judge, when the matter 
came before him, caused an enquiry to be 
made from the Registrar as to the practice 
which prevailed in this Court in regard to 
this matter, and Mr. Belchambers, the then 
Registrar, furnished a report which the 
learned Judge says shows that there has 
been no uniform course of practice. He 
then said:— 

“As itis desirable that there should bea uniform 
practice, I thought it right to consult my learned 
colleague Mr. Justice Jenkins, and our opinion is 
that the procedure laid down in r. 565 (which corres- 
ponds to our present 7. 89, Chap. XXVI) should be 
strictly adhered to.” 

He then says:— 

“Tt is necessary that notice should be given within 
the time required bythe rule, or such further time 
as the Court may allow, and that such notice 
should be accompanied with the grounds of excep- 
tion relied on by the party objecting to the Repcrt. 


(D) 24 C 437. e 
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In the absence of any such notice, given in the 
manner now indicated, the Report will be regarded as 
confirmed by efflucion of time.” , 

The other case which hasa bearing on this 
question is the case of Royal Insurance Co. 
v. Aukhoy Coomar Datt. (2). The learned 
Chief Justice Sir Francis Maclean, in his 
judgment said: 

“To say that the filing of the Exceptions is to be 
taken asa compliance with the terms of R.6815 is 
an absurdity. Such a result would amount to an ab- 
solute abrogation of the rule. The rule prescribes 
what isto be done and that rule must be complied 
with, and if a party desires to discharge or vary a 
report, he must adopt the procedure laid down 
by therule and he must apply by motion upon 
notice to be given within the time prescribed by the 
rules, 4. e., 14 days from the date of the filing of the 


Report or within such further time as may be 
obtained for that purpose,”, 


The matter was. there considered by three 
Judges and Mr. Justice Prinsep and Mr. 
Justice Hill agreed with the opinion of ihe 
learned Chief Justice. 

Learned Counsel for the plaintiff points 
out that in both these cases the strict word- 
ing of the rule is not complied with. He 
says that the rule says that nolice must 
be given, and that in each of these cases no 
notice at all had been given, therefore, it 
cannot be said that there was any 
complience with the rule. The notice which 
was given by him, actually on the 14th day, 
was a notice that on Monday, November 12, 
(2. en after the Long Vacation) an applica- 
tion will be made for an order that the 
return of the Commissioner of Partition be 
modified. His contention is, and he said 
quite frankly, that provided he has given 
notice of motion it is:immaterial when the 
motion be tried, and on my’ putting it io 
him that this might mean “Take notice 
that on November 12,10 years hence an 
application will be made”, he submitted 
that a notice in that form would be a goed 
compliance with the rule. 

On the other hand it is contended that the 
tule must be taken to be reasonable and 
that the practice of the Court as shown 
from the two cases, Lutchmee Narain v. 
Byjanauth Lahia (1) and Royal Insurance 
Co. v. Aukhoy Coomar Dutt (2) shows that 
what must be done is that the motion must 
be brought upon notice within 14 days. 
Provided the notice has been given within 
14 days it would appear that the actual pro- 
vision in the rule has been complied 
with. 

A further point has been taken on behalf 
of the defendant that the notice must be 
accompanied by grounds, and that he relies 


on the judgment of Mr. Justice Sale at page 
(2) 28 C 272, 
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e 
439* of the Report, in Lutechmes Narain v. 
Byjanauth Lahia (1) to which I have already 
referred, where his Lordship says: 

“It isnecessary that notice should be given within 
the time, required by the rule, and that such 
notice should be accompanied with the grounds of 
exceptions relied onby the party objecting to the 
Report.” 


His Lordship there had also said that it 
was very desirable that there should be a 
uniform practice, and he laid down that 
that was to be the practice of the Court. 
In the present instance the practice which 
has been laid down in interpretation of this 
rule has not been complied with for the 
grounds were not given with the notice. 

When the matter came before me yester- 


‘day afternoon I suggested that in order 


that I might deal more fully with the matter 
were it necessary to hear the exceptions, the 
Plaintiff should put in their (his?) grounds, 
but atthe same time this was to be without 
prejudice to any contention which might be 
raised by the defendant as to the actual 
validity of the notice which was not accom- 
panied by the grounds of exceptions relied 
on. I am satisfied that the defendant's 
contention is correct, and the practice laid 
down by the rules has not been complied with, 

In the circumstances the plaintiff's mo- 
tion cannot be heard. 

The Thakur's costs will be paid out of the 
debutier estate. 

With regard tothe defendant's application 
objection has bzen taken hy the plaintiff 
that the manner in which the Commissioner 
has dealt with the costs should be varied. 
He contends that the Counsel's fees should 
net be permitted, and that costs of those 
meetings which were prolonged owing to 
the action of certain parties, should be paid 
for by the parties themselves. It is very 
difficult for me to decide this question and 
I consider that the discretion which has 
been exercised by the Commissioner should 
not be interfered with. In the circumstances 


‘IT confirm the order that he has made and 


make the following order: > 

There will be an order that the Report of 
the Commissioner of Partition appointed 
here be confirmed subject to the following 
variation, viz, that costs of the meeting of 
September 26, 1932, shall be treated as costs 
of partition and be paid out of the estate, 
but ihe costs of the meeting of September 
30, 1932, shall be payable as recommended 
by the Commissioner. 

There will also be an order in terms of 
els. 2 and 3 of the notice df motion. 

Costs of the guardian ad litem of the 

*Page of 24 O.—[#d.] 





220 | 
hakur defendant shall be paid outof the 
debutter estate by the shebait including costs 
of this application. 


D, Order accordingly. 
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KIRTYANAND SINHA—PLAINTIFF 
versus 
RAMANAND SINHA AND OTHERS— 
DEFENDANTS 

Agent—Common manager appointed by several 
persons—One of them, if can revoke authority of 
agent—Specific Relief Act (I of 1877), s. 57—Agree- 
ment to have common manager by persons entitled to 
manage shares separately—Agreement, nature of— 
One party trying to break agreement—S. 51, if 
applies—Injunciion, if can be granted. 

Where anagent has been appointed by several 
persons, it cannot be said that under all the circum- 
stances one of the joint proprietors would be entitl- 
ed io revoke the authority of the agent. Bristow 
and Porter v. Taylor (1), referred to and explain- 
ed. [p. 228, col. 2.] 

A and B agreed: that their estate should bs 
managed by acommon manager and ordinarily they 
would, a5 they were holding their shares in seve- 
rally, be, entitled to manage their respective shares 
separately. There was a covenant to the eflect that 
there should be no partition of the estate jointly 
owned by the parties fora definite period. On 
trying to break the contract, A applied fcr anin- 
junction’ to restrain B from interfering with the 
common management of the property : 

Held, that the efiect of the agreement was that the 
parties agreed not to do that which they or- 
dinarily have a sight to do:in other words alshouch 
affirmative in form, the agreement in substance Was 
negative and that the agreement complied With 8. 57, 
Specific Relief Act, inthat the covenants it taken 
individually might be heldto be affirmative in form 
(excepting perhaps that which referred to partition) 
yet the agreement taken as a whole was negative in 
substance. Consequently, the plaintiit was entitled 
to an injunction restraining the defendants from 
. interfering with the common management. [p. 225, 

cols. 1 & 2.] 

Messrs. Sultan Ahmed, S. M. Mullick and 
D. L. Nandkeolyar, for the Plaintiff. 

Messrs. P. R. Das, R. K. Jha, R. Chow- 
dhury and Ratikanta Jha, for the Defend- 


ants. 

Judgment—This is an action for an 
injunction to restrain the defendants from 
interfering with the common management 
of the property known as the Banaili Raj. 
The case was commenced in the Court 
of the Subordinate Judge of Bhagalpur 
and. by an order of this Court transferred 
to this Court, the parties agreeing to 
waive the formal, proof of all documents 
and to confine their arguments to questions 
of law. 

The plaintifi is Raja Kirtyanand Sinha 


KIRTYANAND SINHA D. RAMANAND SINHA (PAT) 


father-in-law of 


164 IC 


Bahadur who wes the second son of the 
late Raja Leelanand Sinha. Defendant 
No. 1 is Kumar Ramanand Sinha, who 
was the son of the brother of the plaint- 
iff, and defendant No. 2 is Kumar Krish- 
nanand Sinha who was the second son of 
the brother of the plaintifi. They are des- 
cribed as defendants first party. The 
other defendant is Rani Ohandrabati, 
widow of Kumar Chandranand Sinha who 
was the son of Raja Padmanand Sinha 
and was a brother of the plaintiff, is 
described as defendant second party. This 
defendant is no longer in the case. She 
died during the course of the action and 
the plaintiff has taken no steps to obtain. 
substitution. For a very long time (it is 
certainly since the year 1880) the mem)ers 
of this family have been separate, and 
for an almost equally long time their 
property the Banaili Raj has been manag- 
ed by a common manager appointed by 
them all. Their shares originally were 
as between the plaintiff and the defend- 
ants first party 9 annas and Raja Pad- 
menand Sinha Bahadur 7 annas. 

The present state of the shares in the 
Raj now enjoyed by the parties is that 
the plaintiff and the defendant first party 
ara proprietors of 6 annas each and lessees 
of another 2 annas each were brought 
about by the following circumstances. In 
an aclion of 1888 n cempromise was en- 
tered into between the parties under 
which the share of Raja Leelanand Sinha, 
father of the plainti ond the defend- 
ant first party was defined as 9 annas 
and of Raja Padmanand Sinha Bahadur 
the defendant second 
party as 7 annas. Another action was 
compromised in 1903 in which Padmeanad 
Sinha's share was defined as 33 annas 
and his son's as the same. Under these 
compromises it was agreed to continue 
the joint collection of the shares. In 1904 
a further agreement was reached the im- 
portant items of which were joint manage- 
ment, and a lease of the 7 annas in- 
terest to Leelanand Sinha. “During this 
lease Padmanand Sinha sold his 34 annas 
share to his son under an indenture of 
Seplember 26, 1905. The son declared 
himself a disqualified proprietor and the 
7 annas was placed under the manage- 
ment of the Court of Wards. The son 
then died- and the widow who is defend- 
ant second party succeeded. Her estate 
of 7 annas was managed by the Court 
of Wards. The Court of Wards granted a 
fresh lease on expiry of the earlier one of 
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the 7 annas to the father of the plaint- 
iff and defendant first party, and during 
this lease of 1916 the father of the plaint- 
iff and defendant first party died. The 
sons came into the share of the father 
and then separated in estate being the 
proprietors of 44 annas each. By the 
indenture of sale by which the defend- 
ant second party sold 3 annas interest to 
the plaintiff and the defendant first party 
their respective shares are 6 annas, 6 
annas and 4 annas. During all this time 
by agreement there was joint manage- 
ment of the 16 annas interest. 

We now come to the material date of 
September 1928 when the agreement, 
which isthe basis of this action, was en- 
tered into. It is an agreement between 
the plaintiff, the defendant first party and 
the defendant second party. It was 
recited as follows: 

“That although the estate is not divided and 
partitioned by metes and bounds, the said three 
(sic) shares are all holding and enjoying their 
respective shares in severally. And whereas 
in view of the fact the joint debts of the estate 
have not been fully liquidated and that as sepa- 
rate management of their respective interests would 
cause an additional burden and expenditure on 
their respective shares and a joint management 


would be to the benefit of the estate in 
every respect and in every way and 
would remove: all difficulties in the administra- - 


tion of the estate and in view cf the further fact 
that the parties hereto have agreed to refer all 
disputes and differences that may arise between 
any two of them or among all three of them to the 
Commissioner of the Bhagalpur Division for the 
time being in a manner hereinafter appearing and 
whereas the parties‘aforesaid consider it desirable 
and advantageous to themselves that the integrity 
of the estate should be maintained and that the 
management of their estate should be carried on by 
a joint manager so that the benefits of common 
. Management be secured, now this Indenture witnes- 
seth, &e.” 

The first covenant is 
“that there shall be no partition of the estate jointly 
owned by the parties hereto for the period com- 
mencing from Ist Assin 1336 to 20th Bhado 1347, 
except that wilh the approval of the Commissioner 
of the Bhagalpur Division for the time being.” 

There is then a covenant not to transfer 
in any manner their respective shares in 
the property to any person or persons. The 
third covenant is that Mr. Godbole, a 
member of the Indian Civil Service should 
be the common manager for a period of 12 
years or for such portion of that time for 
which his services may be available, and 
then the 9th covenant is to the effect 
that differences of opinion between any 
two of the parties with regard .to any 
matter concerning the management of the 
` estate or expenditure from the joint com- 
mon funds or tbe several budget or in 
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any way affecting fheir interests in the 


‘estate shall be referred to the Commis- 


sioner of the Bhagalpur Division. 

One of the recitals was to the effect that 
the Court of Wards had agreed to convey 
and transfer 3 annas out of the 7 sannas 
of the estate of defendant second party, 
and: this lease was entered into on Oc- 
tober 12 of the same year, just about one 
month afier the agreement of September 
the covenants of which I have just read. 
It is obvious, and it is in fact the case of 
the parties, that one of the reasons for 
taking the lease of October 12, 1928, was for 
carrying out the purposes of the agree- 
ment, namely paying off these joint debts. 
Unger the said lease one of the covenants 
between the lessees on the one 
hand, that is to say, the plaintif and 
defendant lst party (by defendant lst 
party I mean of course Kumar Ramanand 
Sinha and Kumar Krishnanand Sinha) of 
the first part and the lessor who was the 
Court of Wards of the second part, was 
that the estate should remain under zom- 
mon management. Apart from that coven- 
ant, it is perhaps unnecessary to make 
any mention of the provisions of that lease. 
The covenant to which I have referred runs 
in this way: 

“That during the term of the lease the lessees 


shall keep intact the common management of the 16 
annas collection of the Banaili Raj.” 


It will be seen from what I have stated 
that the lease was the final transaction 
under which the plaintiff and the defen- 
dants lst party came in possession of the 
whole 16 annas of the Banaili Raj. Now 
the next transaction was an agreement 
dated March 23, 1930, but this does not 
appear to have been acted upon and is 
not a part of the case of either party. I 
have already stated that under the agree- 
ment of September 1928, the parties 
agreed to appoint Mr. Godbole as common 
manager for a period of 12 years or for 
such term as he should be. available. 
Government withdrew his services after a 
period of two or three years and on November 
15, 1933, the plaintiff and the defendant 
ist party entered into an agreement 
employing Mr. E. W. Daunt the common 
manager for a period of three years. In 
pursuance of that agreement and on the 
same day a power-of-attorney was execut- 
ed in favour of Mr. Daunt. I now come 
to the events which have given rise to 
this action, There is stated in the plaint« 
iff's plaint in para. 18 that for some time 
past the defendants lst party wanted 
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separate management to be made’ with 
respect to their proprietary atid leasehold 
interest from that of tke plaintiff and that 
with that end in view they, one after 
another, dispensed with the services of 
Mr. E. W. Daunt (After referring to 
several letters, the judgment continued). 
It will be seen from these letters of April 
1935, that there was an attempt on the 
part of the defendants Ist party, that is, 
Kumar Ramanand Sinha and Kumar 
Krishnanand Sinha, to dissolve the common 
management. 

In those circumstances the plaintiff 
brought this action, claiming as his cause 
of action the attempt on the part of the 
defendants lst party to which I have just 
referred. In answer to that the defendant 
Kumar Ramanand Sinha pleads that the 
allegations contained in para. 18 of the 
plaint are substantially correct and that 
this defendant had dispensed with the 
services of the said Mr. Daunt as he found 
him a very wodesirable person and 
deserving of no confidence whatsoever. I 
read that paragraph merely to show that 
on the one hand it is allged that an 
attempt was made and on the other it is 
not denied but admitted. No question 
arises as to the conduct of Mr. Daunt and 
as Mr. Das on behalf of the defendant 
Kumar Ramanand says and agrees, he, 
Ramanand, makes no allegation as regards 
the conduct of Mr. Daunt whatsoever. 
The question, therefore, is purely a legal 
one and in answer to the plaintiff's case, 
three points are raised on behalf of the 
defendants, one of which is partly a ques- 
tion of mixed fact and law. The first 
point is that no agreement to have the 
properties managed by a common manager 
was entered into, between the plaintiff 
and the defendants 1st party. A subsidiary 
point is that if such an agreement between 
them was entered into, it is not a 
binding contract as there was no consi- 
deratijon. f 

The second point is that if there was 
süch an agreement atany time for a com- 
mon management, that common manage- 
ment has been brought to an end by 
the action of the defendants. The third 
point is that, even assuming that there 
was an agreement, the relief which the 
plaintiff claims is not relief to which in 
law he is entitled: if he is entitled tc 
any form of relief at all, it is by way of 
damages which in this case is not claimed. 
Tt will be seen that the second and the 
third points are substantially one. The 
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first question is whether any agreement 
was entered into as between the plaintiff 
and the defendant for the common manage- 
ment of their interests in the Banaili Raj, 
I find it quite impossible to come to any 
conclusion other than that there was such 
an agreement between the parties. It 
would be impossible in my judgment 
to read the indenture of September 1, 
1928, otherwise. The first recital which 
has any reference to this matter is 
this: 

“Whereas the parties aforesaid consider it desir- 
able and advantageous to themselves that the in- 
tegrity of the estate should be maintained and 
that the management of their estate should be 
carried on by joint manager so that the benefits 
of common managemnt be secured;” 
and then the first clause is. 

“that there shall be no partition of the estate 
jointly owned by the parties hereto forthe period 
commencing from lst Assin 1336 to Bhado 30, 
1317 F.” 7 

This covenant not to partition might 
not be inconsistent with the collection of 
the shares separately. They were already 


separate in interest and estate al- 
though their shares have not been 
partitioned be metes and bounds. That 


a recital may be construed as an agree- 
ment between the parties is, I think, clear 
and that the agreement must be collected 
from the entire instrument is equally 
clear. That being so I have little hesitation, 
tuking the instrument as a whole and 
particularly the clauses just referred to, 
in holding that the parties to this indenture 
of 1928 agreed to have the property man- 
aged by a manager common to them all 
for the period upto Bhado 1347, that is, 
up to 1940. 

There is the subsidiary point as to con- 
sideration. In the ordinary course of eveats 
the parties would be entitled to manage 
their estate or their respective interests 
in severalty. By this agreement they 
gave up that right and that in itself, in 
my opinion, would be sufficient considera- 
tion. There was forbearance on the part 
of the plaintiff to insist upon his rights of 
managing his own interests and there was 
forbearance on the part of the defendants 
alsoto manage their interest separately; 
but there was this further fact: it was 
recited that the parties agreed and that 
agreement was catried out, that the parties 
should take alease from defendant No. 3 
of her 4 annas interest. Under that lease 
the plaintiff and defendant lst party 
jointly became liable for a rental of 
Rs. 2,30,000. The lease may have been 
advantageous to the partfes but that ig 
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immaterial. It is clear that they entered 


into obligations to which I have already: 


referred and that this agreement of October 
12, 1928, was part of the consideration of the 
agreement of September of the same year. 

The second question is whether the com- 
mon .-Management was brought to an end. 
The agreement, as I understood it, was 
very largely based on the assumption (a 
wrong assumption) that the question 
depended upon the rights as between the 
owners of the Banaili Raj on the one 
hand and Mr. Daunt, the common mana- 
ger, on the other; but that was not the 
question. The parties as a body may or 
may not have had a right to dispense 
with the services of Mr. Daunt but 
whether they had such a right or not is 
besides the question. I should in- this 
connection mention one of the covenanis 
of the agreement of September 1928 as 
it has some bearing on this matter. That 
covenant is the third covenant by which 
Mr. Godbole should be the common manager 
for a period of 12 years or for such portion 
of that term for which his services may 
be available; and it was one of the 
branches of Mr. Das’s argument, and an 
argument which was not strenuously put 
forward, that whenMr. Godbole ceased to 
be the common manager by reason of his 
services being withdrawn by Government, 
the common management came to an end; 
in other words the covenant was simply 
this that‘ the common management would 
continue so long as Mr. Godbole should 
be the common manager. That again, 
in my opinion, is an impossible contruc- 
‘tion if we take the document as a whole. 
It is also falsified by the acts of the parties 
who, when Mr. Godbole ceased to be 
the common manager, forthwith proceeded 
to appoint another manager in his place. 

I now go back to the substantial part 
of the second point as to whether in these 
circumstances the common management 
was brought to an end by the defend- 
ants dispensing with the services of Mr. 
Daunt. Mr. Das has relied upon “the 
English Law on this point and has con- 
tended on the authority of the case in 
Bristow and Porter v. Taylor (1), that either 
of the joint proprietors who had jointly 
entered into this agreement with Mr. Daunt 
might at any time discharge him. That 
was the case in which after the dissolution 
of partnership the partners had agreed 
that a certain person shouid collect the 
debts ofthe parjnership. Having collected 

(1) (1817) 2 Stark 47, 
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the debts one ofthe employers counter- 
manded his’ authority and demanded pay- 
ment frem the- agent. It was held there 
that in the circumstances the authority of 
Bristow (that was the agent) was revocable. 
Lord Hilenborough expressed himself in 
these words: 

“Tf Bristow had, in consequence of the authority 
given him, done any act, it might not have been 
revocable; but the authority to him was counter- 
mandable and had in fact been counter-mantied; 
each partner had a right to cvunter-mand before 
any act intervened which in point of law would pre- 
clude a revocation.” 

lt will be seen from the words which [have 
read that, even if the case cited is relevant 
or in point, it does not bear out the 
proposition that under all the circumstances 
one of the joint proprietors would be 
entitled to revoke the authority of the 
agent. But I am assuming for 
the moment, however, that it does 
bear out the proposition advanced. There isa 
very considerable difference in the facts 
in the case relied upon andthe facts of 
this case. The first difference is this that in 
the case in Bristow and Parterv. Taylor (1), 
the agreement between the sometime parties 
was forno definite period and, therefore, 
there would be no question of any breach 
of agreement as between themselves. In 
this case Mr. Daunt had been engaged by 
the proprietors ofa period of three years. 
Can it be said, therefore, in those cireum- 
stances, that the common management had 
rightly been brought to an end? 


It is contended by Mr. Das that the 
action of the defendants effectively brought 
the common management to an end and 
that the only right which the plaintiff had 
in the circumstances was to claim damages 
for breach of his agreement, But in my 
judgment that does not in any way dispose 
of the question whether the common 
Management was broughtto an end or 
not. In my opinion that in no way depends 
upon whether one or another of these. 
parties was entitled to dispense with the 
services of Mr. Daunt. I should rather 
lean tothe opinion, if that question had 
to be decided, that it would have to be 
decided against the defendants having 
regard tothe fact that under the agree- 
ment all matters or any differences of 
opinion between any of the parties with 
regard to any ‘matters concerning the 
management of the estate had to be referred 
to the Commissioner of Bhagalpur. Let 
me for the moment summarise the position 
in this way. The parties to this action 
by agreemeet would have been entitled as 


a 
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between theitigel ves, to: dispense with’ the. 


services of MfDatnt. Whether Mr. Daunt 
would have any right of action again at 
either would depend upon the circumstances 
under which his services were dispensed 
“with, but that is irrelevant. If there had 
been any disagreement as to whether Mr. 
Daunt's services should be dispensed with 
or not, it seems to me clear that matters of 
that kind would have to be referred to 
the Commissioner of Bhagalpur. But it 
is quite clear that whether the defendant 
could rightly dispense with the services 
of Mr. Daunt is inno way relevant to the 
` question of whether he could break the 
agreement between himself and the plain- 
tiff and itisthat agreement with which 
we are concerned inthis case. It seems to 
me that the final determination of the 
second point cannot be made until the 
disposal of the third point, namely, whe- 
ther, if the agreement was made, the 
plaintiff was entitled to the form of relief 
which he has claimed in this action. 

Now shortly the point is stated in this 
way. Ifthe agreement wes affirmative in 
form, it was an agreement to appoint a 
common manager and an agreement which 
could not be specifically enforced and that, 
if it could not be specifically enforeed 
under s. 56, Special Relief Act, the plaintiff 
would not be entitled to an injunction. 
Section 56, cl. (f) provides that an injunc- 
tion cannot be granted to prevent breach 
of a contract, the performance of which 
would not be specifically enforced. The 
parties refusing to carry out the agreement 
to employ a common manager is a ques- 
tion of some difficulty but does not strictly 
arise here asa manager has been appoint- 
. ed and has acted, and the question is, 
therefore, the more limited one which arises 
by reason ofs. 57 Specific Relief Act. 


That section provides : 

“Notwithstanding s. 56, cl. (f), where a contract 
comprises an affirmative agreement to do a certain 
act coupled with a negative agreement express or 
implied not todo a certain act, the circumstance 
that the Court is unable to compel specific per- 
formance of afiirmative agreement shaill not pre- 
clude it from granting | an injunction to perform 
the negative agreement.” 

As Tegards one part of that section, itis 
substantially the English Law. In some 
respect it may not reproduce the English 
Law but we are not really concerned with 
that matter as, so far as ihis question is 
relevant, we are governed by the sections 
which I have just read. Now Mr. Das 
contends that first of allthis is an affir- 
mative covenant toplace the Raj property 
under common management and that on 
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the proper constuction’ of s. 57, Specie 
Relief Act, the mere negative or the 
‘affirmative covenant which every allirma- 
tive naturally implies is not one which is 
‘contemplated by the expression ‘where a 
contract comprises an affirmative - agree- 
ment todo acertain act, coupled with a 
negative agreement, express or implied.” 
In connection with this argumenta num- 
ber of authorities have been relied . upon 
but I only propose to refer to one or two. 
In Davis v. Foreman (2), which related 
to the employment of a manager, the 
following clause was in the agreement : 

“The “employer hereby agrees with the manager 
that he will not, except in the case of misconduct - 
or a breach of this agreement, require the manager . 
to leave his employ and determine this agree- 
ment: during such period that he shall draw. 
from the said business £15 each and every 
month.” i 

As pointedout by the learned Judgesin * 
that case that covenant was negative in 
form but was in substance affirmative end 
that in those circumstances an injunction 
could not be granted: in other words, if 
an injunction could be granted, it would in 
effect be for specific performance of a 
contract of service. Now the matter in 
my judgment is best stated in Metropolitan 
Electric Supply Co, Ltd. v. Ginder (3), 
where Buckley, J., referred 1o the judg- 
ment of Lord Selborne, ia Wolverhamp- 
ton and Walsall Ry. Co. v. London and 
North-Western Ry. Co. (4) at page 440*. 
The principle to which reference was mips 
by Lord Selborne is this: 

“I can only say that’ I should think that ‘it 
was the safer and the better. rule, if it should 


eventually be adopted by this Court, to look in 
all Such cases to the substance and not to the 


form.” 
Lord Selborne had referred to this 


authority: Lumley v. Wagner (5) and made 
this observation: 

“With regard to the case in Lumley v. Wagner 
(5), to which reference was made, really when it 
comes to be examined, it is not a case which 
tends in any wayto limit the ordinary jurisdic- 
tion of this Court to do justice between parties 
by way of injunction. lt was sought in that case 
to enlarge the jurisdiction on a highly artificial 
and technical ground, and to extend -it to any 
ordinary case of hiring and service, which is not 
properly a case of specific performance; the technical 
distinction being made, that if you find the word 
‘not’ in an agreement ‘I will not do a thing’— 
as well as the words ‘I will,’ even although the 


tae (1894) 3 Ch. D 654,64 L J Ch. 187; 43. WR 


105 (1901) 2 Oh. D 799; 70 Ld Ch, 862; 4 L T 818; 
49 W R508; 17T L R 435. 

(4) (1874) 16 Eq. 433; 43 L JCh. 131. 

(5) (185251 D M & G C0; 21 LJ Ch. 808; 16 Jur, 
871; 19 L T (os) 264; 9 R R 193.0 
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negative term might have been implied from the 


positive, yet the Court, refusing to act on anim- 


plication of the negative, will act on the expression 
of it.” 


I refer to the decision in Metropolitan 
Electric Supply Co., Ltd. v. Ginder (3) in 
support of the principle that what is 
to be looked at is the substance of the 


agreement and not its form. If we take’ 


this agreement as a whole we tind that it 
is an agreement to have the property of 
the Banaili Raj managed by a common 
manager and there is the definite nega- 
tive covenant that there shall be no parti- 
tion of the estate jointly owneddor a cer- 
tain period. Even taking the covenant as 
one under which the parties agreed that 
there should be a cOmmon management of 
the estate, although the covenant might 
be held to be affirmative in form, in my 
opinion it quite clearly is negative in sub- 
stance. I have already said and repeat 
that ordinarily the proprietors of this 
estate would, as they are holding their 
shares in severally, be entitled to manage 
their respective shares separately. This 
would involve the collecticn of their res- 
pective rents and prolits by an arrange- 
ment with the tenants. What is the 
effect of the agreement? In my judgment 


the effect of tne agreement is that the 
perties have agreed not todo that which 
they ordinarily have a right to do: in 


other words although affirmative in form 
the agreement in substance is nega- 
tive, 

A number of cases were quoted in the 
course of the arguments but in my opinion 
they give me very little assistance in 
coming to a conclusion with regard to this 
matter. After all Ihave to construe the 
section and I have tc apply the principle 
which Igatherfrom that section to the 
facts of this case and I arrive at the con- 
clusion with very little hesitation that 
this agreement entered into in September 
1928, complies with s. 57, Specific Relief 
Act,in thatthe covenants if taken in- 
. dividually might be held to be affirmative 
in form (excepting perhaps that wbich 
refers to partition) yet the agreement 
taken “as a whole is negative is substance. 
Having arrived at that conclusion, the 
only point that remains is whether the 
plaintiff is entitled tothe relief he claims. 
The prayer in the plaint is that 2 per- 
petual injunction be granted to restrain 
the defendants from breaking vp the 
commen management 
of the estate wereę paid under the agree- 
ment dated September 1, 1928, Mr. P-R. 


.164—29 & 3y 
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-as I understand his argu- 
ment; that tle relief in the form in 
which it isclaimed is in substance a claim 
against the defendants to continue the 
common management. Irom one point of 
view that is correct, but | think the sub- 
stance of the prayer which the plaintiff 
makes is that the defendants should be 
restrained from commitling any act in 
breach of this undertaking: in other 
words that they should be restrained from 
doing any actin execution of their pur- 
pose to manage their shareof the pro- 
perly separately. On the whoiel come 
to the conclusion that the plaintiff is en- 
titled to succeed; he is entitled to a decla- 
ration in the form claimed by him in para. 
1 of the reliefs claimed. He is also en- 
titled to an injunction restraining the 
defendants from interfering with the ccm- 
mon management and that he is enlilled 
in the circumstances to the costs of his 
action. 

I donot propose to make a declaration 
as claimed in sub-para. 3 of para. 31 of 
the plaint as it, in the form in which it 
is claimed, does not strictly arise; it is 
only incidental to the main question, the 


subject-matter of the declaration given 
in sub-para.1, namely, whether the de--- 
fendanis are entitled to break up the 


agreement of September 1, 1928. The 
ection succeeds with costs. I fix thehear- 
ing fee in this case at 50 gold mohurs. 

N. Appeal allowed. 


———— 


LAHORE HIGH COURT `> = 
Civil Revision Petition No. 792 of 1935 
February 25, 1936 
AGHA HATDAR, J. 
HIRA AND OTHERS— JUDGMENT-DEH URS 
—PRTITIONERS3 
versus 
RAM SINGH—DECREG-HOLDER—= 
OPPOSITE PARTY 

Punjab Relief of Indebtedness Act (VII of 1931), 
ss, 6, 35, 60—S. 6, applicabtlity—Whether applies 
to Part VIII—Objection to attachment, whether can 
be raised in appeal but before sale. 

The provisions of s. 6, Punjab Relief cf Iniebted- 
‘ness Act; apply only to Part III of tle Ast and 
not to Part VIII in which s. 35 is to ba found. 
Therefore, the question that the objections by the 
judgment-debtor, thatthe property attached 1s not 
liable to attachment and sale in view of the provi- 
sions of s. 35, cannot be raised in appeal, and that 
the attachment had taken place before the Act c.m3 
into opcraticn, hasno ferez provided th: objects be 
iaised before the sale of the property. Where, th r>- 
fore, the Court, on such objections being raised 
reiuses to apply the provisions of ths Panjab Rohe! 
of Indebtedness Act, it fails to exercis> jurisdicti-n 
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vested init by law 
, sion. 

G. Revn. P. from an order of the Senior 
Sub-Judge, Rohtak, dated May l4, 
1935. 

Mr. Fakir Chand Mital, for the Peti- 
tioners. 

Messrs. Shamair Chand and Prakash 
Chandra, for the Opposite Party. 

Order.—A simple money decree was 
obtained against the estate of Ram Mehar. 
The decree-holder took out execution and 
some property was attached. Objections 
were raised. The trial Court partly allowed 
the objections but dismissed them in res- 
pect of acertain house (B). The decree- 
holder went upin appeal and the judgment- 
debtors filed cross-objections that house 
(B) was not liable to attachment and sale 
in view of the provisions of s. 35, Punjab 
Relief of Indebtedness Act (Local Act 
No. VII of 1934). The lower Appellate Court 
repelled this contention holding that the 
provisions of s. 6, Punjab Relief of Indebt- 
edness Act, applied only to suits and not 
to appeals, and also.that the attach- 
ment in this case took place before the 
Act came into operation. On this ground 
it allowed the appeal of the decree-holder 
a3 regards house (A) and dismissed the 
cross-objections as regards house (B). The 
objectors judgment-debtors have come up 
to this Court in revision. 

Mr. Shamair Chand has raised a prelimi- 
nary objection that no revision can be 
entertained because the Court below has, 
if at all, made a mistake -of law. In my 
opinion this objection has no force. The 
Provisions of s.6, Punjab Relief of Indebt- 
edness Act, apply only to Part ILI of the Act 
and not to Part VIU in which s. 35 is to be 
found. Therefore the question that the 
objections could not be raised in appeal, 
and that the attachment had taken place be- 
fore the Act cams into operation, has no 
force. The language of s. 35 is perfectly 
clear. It has made certain alterations to 
the provisions of s. 60 (1) (c), Civil Pro- 
cedure Code, and for the words “occupied 
by him,” the words “not let out on rent or 
lent to others or left vacant for a period 
of a year or more” have been substituted. 
The Court, by refusing to apply the pro- 
visions of the Punjab Relief of Indebted- 
ness Act, has failed to exercise jurisdic- 
ution which was ves‘ed in it by law and 
herefore the revision is maintainable. 
Under the provisions of s. 60, objections 
can be taken to protect the property before 
the sale. In the present case the sale kas 


and ite order is open to revi- 
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“not taken place and therefore the objections 


are taken at the right time. 

J, therefore, allow the application for re- 
vision, set aside the order of tke lower 
Appellate Court.and remand the case. 


. The Court shill take evidence in order 10 


salisfy ilself whether the conditions 
laid down in s. 35, Punjab Relief of In- 
debtedness Act, have been satisfied. In 
other words, the objectors will have to 
satisfy the Court that the property, which 
is sought to be sold, is nos let out on 
rent or lent to others or left vacant fora 
period of a ‘yearor more. The applicants 
shall get their costs. 

D. Application allowed. 





CALCUTTA HIGH COURT 
Full Bench 
Full Bench Reference No. 1 of 1935 
May 1, 1936 
M. N. MUKERII, Jack, D. N. MITTER, 

S. K. Gaosz AND PATTERSON, JJ. 
BEJOY KUMAR ADDYA AND OTHERS 
—DEFENDANTS-—PETITIONERS 
VETSUS 
NAGENDRA NATH PALIT~Puiaintirr— 

Opposite PARTY. 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, cl. 8, s.25—Powers under cl. 8, Sch: II, 
whether should be conferred by name of Judge— 
Finding on pure question of fact, supported by 
documentary evidence, if can be assailed in revision 
under s. 25—Limitation—Plea of—Whether can be 
raised for first time before High Court. 

It is not necessary ina notification under cl, 8, 
Sch. II, Provincial Small Cause Courts Act, {to 
confer powers by reference tothe name of a parti- - 
cular Judge of a Court uf Small Causes to enable 
him to try suits for the recovery of rent of home- 
stead land under the Small Cause Court proce- 
dure. 

The words “the Judge of 
Causes” in cl. 8, are not used to emphasize any 
distinction between those words and the words, 
“ Court of Small Causes” but only as a compen- 
dious form of expression which would include not 
merely Courts of Small Causes as defined in s. 4 
but also ofticers invested with Small Cause Court 
powers under s. 25, Bengal, N.-W. P. and Assam 
Civil Courts Act (XII of 1887). There is nothing 
which can legitimately form the foundation for 
the view that in vesting a Judge with authority to 
exercise special jurisdiction under that clause, it is 
necessary to confer such authority by reference to 
the name of the particular Judge. Mathur Hazra 
v. Paban Hazra (3), overruled, Safar Ali Mondal 
v. Golam Mandal (1), approved, Akshoy Kumar v. 
Hireram (2), Shanker Nana v. Jagannath Mathura 
(5), Sundaram Ayyar v. Sennia Naicken (7) and 
kam Krishna Yeshwant v. President, Vengurla 
Municipality (8), referred to. 

A finding ona pure questivneof fact supported by 


the Court of Small 


documentary evidence cannot be assailed in revision 
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under s. 25, Provincial Small Cause Courts Act. 


A plea of limitation can be raised for the first 
time before the ‘High Court. 


F. B. Ref irom the reference of 
Nasim Ali and Henderson, JJ., dated 
August 6, 1935. 

Messrs. Anilendra Nath Roy Chowdhury, 
Gour Mohan Dutt and Jnanendra Nath 
Baksi, for the Petitioners. ni 


Messrs. Amarendra Nath Bose and He-' 


manta Kumar for the 


Party. 

M. N. Mukerji, J—The plaintiff institut- 
„ed this suit to recover arrears of rent 
with damages in respect of a piece of 
homestead land. The claim was for a period 
of four years. The suit was tried and 
decreed by Mr. Sharuddin Ahammed, 
Munsif, 3rd Court, at Alipore, District 
24-Parganas, exercising the powers of a 
Court of Small Causes. The defendants 
moved this Court for revision of the de- 
cision, and on their application a Rule was 
issued to show cause why it should not 
be set aside. One of the contentions urged 
on behalf of the defendants at the hear- 
ing of the Rule before the Division Bench 
was that Mr. Ahammed had no jurisdic- 
tion to try tke suit. In having to deal 
with this contention, the Divisicn Bench 
came to be of opinion that there was a con- 
flict of judicial opinion bearing upon the 
question. Hence this reference. The rele- 
vant facts are the following: The Second 
Schedule to the Provincial Small Cause 
Courts Act (IX of 1887), in its different 
clauses, enumerates the classes of suits, 
of which Courts of Small Cause are pre- 
cluded from taking cognizance. Clause (8) 
of that Schedule runs in these words: 

“A suitfor recovery of rent other than house 
rent, unless the Judge of the Couit of Small 
Causes hasbeen expressly invested by the Local 


Government with authority to exercise jurisdicti 
C S isd 
with respect thereto.” gece 


Buse, Opposite 


Mr. Ahammed is the Munsif of the 3rd 
Court at Alipore. It isnot disputed that, 
as provided ins. 25 of the Bengal, N-W. 

`P. and Assam Civil Courts Act (XII of 
1887), the Local Government has, by a 
Notification in the Official Gazette, conferred 
“upon him thé jurisdiction of a Judge of 
a Court of Small Causes for the trial of 
suits up tothe value of Rs. 50 cognizable 
by such Courts and that consequently he 
had jurisdiction, pecuniary əs well as ter- 
ritoria!, to entertain the present suit. But 
Mr. Ahammed, admjttedly, has never been 
personally invested ‘by the Local Govern- 
ment with authority to exercise jurisdic- 
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-yiew that ib is necessary to 
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tion with respect to suits for recovery 
of rent, as required by cl. (8) atoresaid. 
And as conferring on him the authority to 
try this suit—his jurisdiction having been 
questioned at the trial—he has relied upon 
a Notification of the Government of Bengal, 
dated June 21, 1904, which was issued in 
these words: 

“Tg is hereby notified that the Munsifs of Ali- 
pore and Sealdah in the, District of the 24-Par- 
ganas are vested under cl. (8) of the Second Sche- 
dule of the Provincial Small Cause Courts Act 
(Act IX of 1887) with power to try under the 
Small Cause Court Procedure suits for the re- 
covery of rent of homestead land within their 
respective jurisdictions when the value does not 
exceed Rs, 50." ~ o 

The Division Bench were of opinion 
that a„Notification such as this, which 
conferred jurisdiction upon the Court and 
not upon the Judge, isnot a proper Noti- 
fication ` “wader al. - (8). This was the 
view takén by Mookerjee end Beachcroft, 
JJ., of tbis very Notification in Safar 
Ali Mondaly. Golam Mandal (1), with 
which the Division Bench were inclined 
to agree. They referred to two other deci- 
sions as supporting the contrary view: 
Akshoy Kumar v. Hiraram (2) and Mathur 
Hazra v. Paban Hazra (3). They have for- 
mulated the following question for the 
decision ofthe Full Bench: 

“Whether in a Notification under cl. (8) of the 
Second Schedule of the Provincial Small Causes 
Courts Act, itis necessary to confer powers by 
reference to the name of a particular Judge ofa 
Court of Small auses inorder to enable him to 


tiy suits forthe recovery of rent of homestead 
Small Cause Court Procedure.” 


And, as the question has arisen ina 
civil revision case, the whole case also 
has been referred to the Fvll Bench for 
final decision. Now the foundation for the 
invest the 
particular officer by name rests upon two 
arguments: One is that in cl. (8) the words 
‘the Judge of the Court of Small Causes’ 
are used; ond the other is that the Act 
makes a distinction between ‘Court of 
Small Causes’ and ‘Judge’ of the Court of 
Small Causes. On both these grounds 
it is sought to bemaintained that a gene- 
rel notification, by which all presiding 
officers of such a Court are once for all 
invested, would not be sufficient for the 
purposes cf the clause. So far as the first 
of these arguments is concerned, it dees 
not seem to me strong enough to support 
the contention, because I do notsee h.w 
the use of the words ‘the Judge’ suggesis 

(1) 190 WN 1236; 31 Ind Cas. 177; AIR 1916 
Gal. 574; 22C L J 249. 

(2) 35 C 677; 7 O L J 407, 

(3) 19 O W N 1238 Note, 
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thet ibe investing of the authority should 
be by name ny more than by reference 
tothe designation. It is quite irue thet 
‘there may be a point in requiring the 
notification tobe made in respect of only 
such Judges of the Courts of Small Causes 
as may happen to have special merit 
deserving the confermentof special autho- 
rily,as a means of ensuring a proper stand- 
ard of efficiency in the Court. But at 
the same time, if is not unreasonabie to 
assume thatthe Court itself, by reason 
of the volume of litigation of the parti- 
cular type arising witbin the area cover- 
ed by its territorial jurisdiction, may be 
considered deserving of being armed with 
such special power. And in the latter 
case the efficiency of the Court will be 
equally maintained if only the authorities 
concerned will be careful in their selection 
of the officer whois to take charge of it. 
As rezards the second argument, Iam 
unable to agree that any such distinc- 
tion asis supposed in it is intended by 
the Act. To begin with s. 4, that 
section says: 

Court of Small Cause means a Court of 
Smal! Cavs2s constituted under this Act and 


includes any person exercising jurisdiction under 
this Actin any such Court.” 


The distinction belween the Court as 
an institution and the person who is the 
presiding officer of the Court—a Judge 
appointed under s. 6, an additional Judge 
appointed under s. 8, a Bench of two 
Judges appoinied under s. 10; and the 
Registrar authorized under s. 12—is not 
kept in view in this definition. ‘Then, 
there isa group of sections, 32 to 35, which 
speak of “Courts invested with the jurisdic- 
tion ofa Court of Small UVauses,” mean- 
ing thereby Courts presided over by Sub- 
ordinate Judges or Munsifs who are in- 
vested with Small Cause Court jurisdic- 
tion under s. 25, Bengal, N-W. P. and 
Assam Oivil Courts Act (XIL of 1887). 
If the wordings of the said sections of the 
two enaclments, viz. Sections 32 to 35 
Provincial Small Cause Courts Act (IK of 
1887),} and s. 25, Bengal, N.-W. P. and Assam 
Civil Courts Act (XIL of 1887), both of 
“which Acts came into force on July 1 
1587, be compared, it will be seen that, 
While ihe former Act desciibes the Court 
as being invested with the jurisdiction of 
the Court of Small Causes, under the 
later Act, it is the presiding officer 
that is to say Subordinate Judge or the 
Munsif, who is so invested. So far, there- 
fore,there was no distinction intended by 
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ihe legislature. But the argument is that 
cl. (84, Seh. Jl to the Proviucial Smal 
Cause Courts Act should be interpreted on . 
the footing that the legislature means 
such a distinction. The referring Judges, 
in agreement withthe decision in Safar 
Ali Mondal v. Gulam Mandal (1), have 
expressed the view that the ergument is 
well founded. Now, in Safar Ali Mondal 
v. Golam Mandal (1), ithas been observ- 
ed: 

“Clauss 8 of the Schedu’e must be read along 
with sub-s. J, s. 15, and when they are so read, it 
becomes obvious that a distinction is drawn by 
the legislature between a Court of Small Causes 
and ihe Judge ofthe Court of Small Causes. 
Clause 8 requires that the Judge should have been 
expressly invested with authority toexercise juris- 
diction and not that jurisdiction should have 
been conferred upon the Court, The distinction 
between the Ccurt as an institution in which the 
Judge exercises judicial function and the particular 
individual who presides in that Court is fundamental 
and well recognized: see for instance s. 6, Small 
Causa Ccurts Act,” 

Itis true that there is always a distinc- 
tion between the Court as an institution 
end the Judge asthe presiding officer of 
the Court. That is anatural distinction 
that isto be found in the enactment con- 
tained in s. 6 of the Act, and also in 
various other enactments referred to in 
Safar Ali Mondal v. Golam Mandal (1). 
All ihat s. 6 shows is that when a Court 
of Small Causes has been established, the 
Local Goverument shall appointa Judge 
of the Court and that the same Judge 
may be Judge ofone such Court or more. 
And acomparison of sub-s. (1), s. 15 with 
cl. (8), Sch. II, only brings oui this 
difference: that while under the former 
provision suits of certain classes are ex- 
cepted from the jurisdiction of all such 
Courts, suits for recovery of rent, other 
than house-rent, will not be excepted from 
the jurisdiction of any particular Court of 
which the presiding officer, the Judge, has 
been expressly invested with authority to 
exercise jurisdiction with respect thereto. 
The question is whether when the legisla- 
ture says, as it does in cl. (8), Sch. IL, 
“unless the Judge has been invested,” it 
means that the particular officer who is 
the Judge at the time should be invested 
by name and that an investing of the 


“Judge by reference to his office as Judge 


ofthe Court will not be sutlicient With 
all deference I am unable to see that the 
kind of distinction that is noticeable in the 
provisions aforesaid would justify us in 
answering this question in the affirmative. 

In Akshoy Kumar v. Hiraram (2), ib was 
held by this Court that? the expression 
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“the Judge ofthe Court of Small Causes” 
in cl. (8) must be taken to apply either to 
a Court of Small Causes constituted un- 
der the Act or to a Court invested with the 
jurisdiction of a Court of Small Causes. 
The authority of this decision has not 
been, asindeed it cannot be, disputed. 
This very notification was the one on the 
strength of which in that case the Munsif 
who had not been personally invested, 
exercised jurisdiction; but the validity or 
otherwise of the notification on the ground 
that it did not purport to invest the parti- 
cular officer by name with the special 
power was not considered in that case the 
question was not touched by the reference 
which this Court was dealing with. In 
the judgment in Safar Ali Mondal v. 
Golam Mandal (1), there is a reference to 
the decision of this Court in Sahodra 
Mudiali v. Sarbosobha Dasi: (4). In that 
case N. R. Chatterjee, J. in the course of 
his judgment referred to a general noti- 
fication issued by the Madras Government 
under cl. (8), Sch. II to the Act investing 
all Subordinate Judges and District 
Munsifs within the Presidency with juris- 
diction to try on their Small Cause Court 
side all suits for rent falling within the 
pecuniary limits of their special jurisdic- 
tion. Beacheroft, J., who, as already 
stated, was a party to the decision in 
Safar Ali Mondal v. Golam Nandal (1), 
far from disapproving of a general noti- 
Kenon of the present character, observed 
thus : 

“But the Local Governmenthas authority to vest 
Judges of Small Cause Courts with powers to try 
rent suits. No notification has been made vesting 
Small Cause Court Judges in Bengal in general 


nor the Judge of first instance in this particular 
case, with such powers.” 

The notification that we are now consi- 
dering came in for consideration before 
Jenkins, C.J. and N. R. Chatterjee, J., in 
Mathur Hazra v. Paban Hazra (3). On the 
question of its validity the learned Chief 
Justice observed thus : 

“The notification is not happily worded and I 
can appreciate there are difficulties in the way 
of applying it to this case; still it seems to have 
been understood in a sense which makes it applic- 
able to this case and we, therefore, feel that we 
ought not to interfere and disturb the jurisdiction 
which apparently has been exercised without 
question for a considerable number of years.” 


The facts of the case last cited are not 
set out in the report. As regards the 
wording of the notification it is certainly 
not happy, for it purports to confer powers 
on all theofficers mentioned in it without 


(4) 19 OWN 1030; 27 Ind. Cas, 258; AI R1915 
Cal. 302; 42 C 638, 
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stating that they would be compelent to 
exercise such powers only in the even! of 
their being posted as Judges of Cvurts 
of Small Causes established under s. 5, 
Provincial Small Causes Court Act (IX 
of 1887), or vested with Small Cause Court 
jurisdiction under s. 25, Bengal, N.-W. P. 
and Assam Civil Courts Act (XII of 1887), 
Conceivably there may be other difficul- 
ties as well inthe way of applying the 
notification. But whatever difficulties may 
arise in other cases, there is none in the 
application of the notification to cases of 
the present nature, to which it has been 
applied ever since 1904. In such circum- 
stances it would not,in my opinion, be 
right toread it too strictly and declare 
it invalid. Ithink I ought to mention 
here that it does appear that in the course 
of the arguments in Mathur Hazra v. 
Paban Hazra (3), the decision in Safar 
Ali Mondal v. Golam Mondal (1), was cited 
before the Court : see 18 C. W. N. (Journal) 
ccxxil. 

In my judgment the words “the Judge 
of the Court of Small Causes,” and not the 
expression “the Court of Small Causes,” 
were used in cl. (8), not for emphasising a 
distinction of the character suggested in 
Safar Ali Mondal v. Golam Mondal (1), or 
in the order of reference but only as a 
compendious form of . expression which 
would include not merely Courts of Small 
Causes as defined ins. 4 but also officers 
invested with Small Cause Couft powers 
under s.25, Bengal, N-W.P. and Assam 
Civil Courts Act (XU of 1887). I am also 
of opinion that upon the words used in 
the clause. there is nothing which can 
legitimately form the foundation for the 
view that in vesting a Judge with autho- 
rity to exercise special jurisdiction under 
that clause, itis necessary to confer such 
authority by reference tothe name of the 
particular Judge. It has been argued before 
us on behalf of the petitioners that the word 
“expressly” means that the conferment 
should be by name. Ido not find any 
authority for this view; and in my opinion 
the word has been used in contradistinc- 
tion to “impliedly” and to provide that no 
conferment of authority by implication 
will be sufficient. If the legislature intend- 
eda conferment of authority by name, 
such intention could have been easily ex- 
pressed as it has been in other enact- 
ments, as for instance, in s. 36(1), Ben- 
gal}, N-W. P. and Assam Civil Courts Act 
(XU of 1887), s. 39, Oriminal Procedure 
Code (V of 1898), etc. There is authority 
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for the view that nodvesting by name is 
necessary under cl. (8): Shankar Mana v. 
Jagannath Mathura (5). 

My answer to ihe question formulated 
for ovr decision, ilierefore, is in the nega- 
tive; andthe petitioners’ contention on 
the question for jurisdiction should, in my 
opinion, fail. It has been argued before 
us in support of the Rule that the plain- 


| tif has not been successful in making out 


port of the 


. fied accordingly. 


his title to the rents, because he has 
failed to establish that the jama in suit is 
included in the share of Mauzah Mayapur 
which the plaintiff has purchased. This 
contention is sufficiently negatived by the 
very clear findings which the Munsif has 
arrived at and recorded in his decision. 
The learned Munsif has observed that 
though it does not appear very conclu- 
sively that the jama lies within Maueah 
Mayapur, still there is ample documen- 
tary evidence satisfactorily establishing 
that a jama corresponding to the one in 
suit has been, from ancient times, held 
by the defendants predecessors under the 
plaintiff's predecessors ; that there is not 
a serap of documentary evidence in sup- 
lakheraj title which the defen- 
dants set up; andthat the relationship 
of landlord and tenants as between the 
plaintiff and the defendants has deen es- 
tablished. A plea of limitation ha3 also 


. been urged. It is conceded that the plea 


is well founded.. That plea succeeding, 
the plaintiff can geta decree in respect 
of his claim forthree years only and not 
four. The decree will have to be modi- 
The Rule should be 
made absolute to the extent indicated 
above. No order for costs in this Court. 

Jack, J.—The question referred to this 
Bench for decision is: 

“Whether ina notification under cl. £, Sch. IT 
Provincial Smali Cause Courts Act, it is necessary to 
confer powers by reference to the name of a 
Judge of a Court of Small Causes in order to 
enable him to try suits for the recovery of rent 


of homestead land under the Small Cause Court 
Procedure.” ` 

It arises out of the trial of a suit for 
recovery ofrent of homestead land for the 
years 1337 to 1340 B.S. in the Court 


of the Third Munsif of Aliporein which 


one of the defences raised by the 
defendants was thst the suit was 
not triable under the Small Cause 


Court Procedure because the Munsif had 
not been expressly vested with powers to 
try such suits under that procedure. 


(5) 30 Bom, LR 741; 111 Ind. Cas, 911; A I R1928 
Bom. 269. 
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Under Art. 8, Sch. I, Small Gause Courts 
Act, a suit forthe recovery of rent other 
‘han house rent is excepted from the cog- 
nizance of a Court of Small Causes unless 
the Judge of the Court of Small Causes 
has been expressly invested by the Local 
Government with authority to exer 
cise jurisdiction with respect thereto. In 
the present case the Third Munsif of 
Alipore, Mr. Ahammed, has been invested by 
the Local Government under s. 25, fAct XII 
of 1887, with the powers of a Court of 
Smali Causes for the trial of suits cogniz- 
able by such Courts up to the value of 
Rs. 50, but he has not been personally 
invested with powers to try suits for the . 
recovery of rent other than house rent. 
He is exercising this jurisdiction only by 
virtue of a notification of the Government 
of Bengal dated June 21, 1904, as foJlows: 
«Tt is hereby notified that the Munsifs of Alipore 
and Sealdah in the District of the 24-Parganas are 
vested under cl. (8), Sch. Il, Provincial Small Cause 
Courts Act (Act IX of 1887), with powers to try under 
the Small Cause Court Procedure suits for the 
recovery of homestead land within their juris- 
dictions when the value does not exceed Rs. 50.” 
The question then is whether as a Munsif 
of the Third Court, Alipore, the Munsif 
can be said to have been expressly in- 
vested by the Local Government with juris- 
diction to try the suit for recovery of the 
rent of homestead land, clearly he has been 
expressly invested with this jurisdiction by 
his appointment as Munsif of Alipore 
which, under the notification, includes the 
jurisdiction. In Safar Ali Mondal v. Golam 
Mondal (1), 2 contrary view was taken on 
the ground that the notification merely 
invested the Court of the Munsif with 
jurisdiction, but this is clearly not correct 
for the notification expressly invested the 
Munsifs of Alipore with the jurisdiction 
and not merely the Courts ab Alipore. 
This was recognized in Mathur Hazra v. 
Paban Hazra (3), Civil Rule No. 500 of 
1914, in which their Lordships Jenkins, C. J. 
and N. R. Chatterji J» remark that the 
notification seems to have been understood 
jn a sense which makes ib applicable, and 
they therefore feel they ought not to disturb 
the jurisdiction which apparently had been 
exercised without question for a considerable 
number of years. This was in 1914 (July 13) 
10 years after the notification, and there seems 
to have been no doubt that the notification 
conferred jurisdiction until the judgment of 
their Lordships Mukerji and Beacheroft 
nine days later (July 21, 1914) based, I 
think, with all due respect, on a misread- 
ing of the terms of the, notification which 
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invests with. jurisdiction not the Alipore 
Court but the Munsifs who preside in those 
Courts. The objection was clearly not to 
the general form of the notification because 
one of the learned Judges Beacheroft, J. 
In another case, Sahodra Mudiali v. Sar- 
bosobha Dasi (4) referred to in the 
judgment. suggests that the Bengal 
. Government might have made a notification 
vesting Small Cause Court Judges in general 
in Bengal with such powers. I, therefore, 
agree with my learned brother Mukerji, J. 
that the question referred to the ‘Bench 
should accordingly be answered in the 
negative. On the merits of the case since 
it has been found on the evidence that 
relationship of landlord and tenant 
exists, and that the rent is due, there is 
no ground for interference with the decree 
except as regards the rent of the lst 
year which is admittedly barred by limita- 
tation and I agree that the decree must be 
modified accordingly. 

.D. N. Mitter, J—The question which has 
been referred to the Full Bench for decision 
. is framed in the following terms: 

“Whether in a notification under cl. (8), Sch. IJ, 
Provincial Small Cause Courts Act,‘it is necessary to 
confer powers by reference to the name of a parti- 
cular Judge of a Court of a Small Causes in order 
to enable him to try suits for the recovery of rent 


of homestead land under the Small Cause Court 
Procedure.” 


This reference has arisen ina Rule 
obtained by the defendant under s. 25, 
Provincial Small Cause Courts Act (Act IX 
of 1887), for the revision of a decree of 
Mr. Ahammed, the Third Munsif of Alipore 
exercising the powers of a Court of Small 
Causes. It appears that Nagendra Nath 
Palit brought a suit valued at about Rs. 13 
odd for recovery of arrears of rent with res- 
pect to homestead land for the years 1337 to 
1340 B. S.in the Court of the said Munsif. 
Two defences were taken by defendant (1) 
that the Court has no jurisdiction to try the 
sult as Mr. Ahammed was not personally in- 
vested with powers to try suits for rent of 
homestead lands of the value of Rs. 50 or 
under, (2) that there is no relationship of 
landlord and tenant between the parties. 
The Munsif exercising the powers of the 
Court of Small Causes rejected both the de- 
fences and decreed the plaintif’s suit. The 
defendant obtained a Rule on several grounds 
including the ground of want of jurisdiction 
of the trying Court to entertain the suit 
and* including a further ground 
which was not ` raised in the Court 
below, viz., thas a portion of the plaintiff's 
claim was barred by limitation. As there 
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was a conflict of opinion regarding the 
question of jurisdiction and as this question 
arises in a civil revision case, the whole case 
is referred for the final decision of the Full 
Bench under cl. 4, Chap.VII , Appellate Side 
Rules. The question of jurisdiction referred 
to the Full Bench depends on the construc- 
tion of the provision of s. 15, Small Cause 
Courts Act, read with cl. 8, Sch. IT. Under 
s. 15 a Court of Small Causes shall not take 
cognizance of the suits specified in Sch. IL 
as suits excepted from the cognizance of a 
Court of Small Causes, and it is further 
enacted by cl. (2) of that section that: 

“Subject to the exceptions specified in that schedule 
and to the provisions of any enactment for the time 
being in force, all suits of a civil nature of which the 
value does not exceed five hundred rupees shall be 
cognizable by a Court of Small Causes.” 


Under el. (8), Sch. IT: 

“A suit for the recovery of rent, other than house 
rent, unless the Judge of the Court of Small Causes 
has been expressly invested by the Local Government 
with authority to exercise jurisdiction with respect 
thereto,” : , 
has been exempted from the jurisdiction of 


the Small Cause Court. The defendant 
contends that the Munsif who is the Judge 
of the Court of Small Causes in this case 
has not been expressly invested by the 
Local Government with authority to exercise 
jurisdiction in the matter of suits for the 
recovery of the rentof homestead lands and 
that, therefore, he has no jurisdiction to try 
the suit. The plaintiff on the other hand 
contends that the said Munsif with powers 
to try under Small Cause Court Procedure 
has been expressly invested to try such 
suits for the recovery of rent of homestead 
lands under Rs. 50 under the notification of 
June 21, 1904, although Mr. Ahammed, the 
trying Munsif, has not been personally 
invested with such jurisdiction. The Noti- 
fication of the Government of Bengal, dated 
June 21, 1904, is in these terms: 

“Itis hereby notified that Munsifs of Alipore and 
Sealdah in the District of 24-Perganas are vested 
under cl. 8,Sch. II, Provincial Small Cause Courts 
Act (IX, of 1887), with power to try under the Small 
Cause Court Procedure, suits for the recovery of rent 
of homestead lands within their respective jurisdic- 
tions, when the value does not exceed Rs. 59.” | h 

The defendant replies that this notifica- 
tion is of no avail for the special authoriza- 
tion contemplated by cl. 8 is entirely 
personal to the presiding Judge and he 
relies on the case in Safar Ali Mondal v. 
Golam Mondal (1), in support of this view. 
Safar Ali Mondal v. Golam Mondal (1), 
undoubtedly supports the contention of the 
defendant-petitioner. On the other hand 
the plaintiff-opposite party relies on a 
decision of Sir Lawrence Jenkins, C. J., and 
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N. R. Chatterji, J., in Mathur Hazra v. 
Paban Hazra (3), w ere the learned Chief 
Justice observed rs follows with regard to 
the effect of this notification: 

“The Notification is not happily worded andI can 
appreciate there are difficulties in the way .of apply- 
ing it to this case; still it seems to have been under- 
stood in a sense which makes it applicable to this 
case and we, therefore, feel that we ought not to 
interfere and disturb the jurisdiction which appa- 
rently has been exercised without question for a con- 
siderable number of years.” i 

On the other hand, the reasoning of 
Mukerji and Beacheroft, JJ., in Safar Ali 
Mondal v. Golam Mandal (1), is expressed 
in the following language: 

“Clause 8 of the schedule must be read along with 
sub-s. 1 of s. 15 and when they are so read, it 
becomes obvious that a distinction is drawn by the 
Legislature between ‘a Court of Small Causes’ and 
‘the Judge of the Court of Small Causes.’ Clause 8 
requires that the Judge should have been expressly 
invested with authority to exercise jurisdiction, 
and not that jurisdiction should have been conferred 
upon the OCoyrt. The distinction between the Court 
as an institution in which the Judge exercises 
judicial function and the particular individual 
who presides in that Court is fundamental and well 
recognised;" 
and again the learned Judges proceed: - 

“Tt isclear upon a clear reading of cl. 8 and as- 
signing to the term its natural meaning, that the 
Legislature intended that suits for the recovery of 
„Tent should be tried under the Small Cause Court 
Precedure, only by such Judges as had been expressly 
authorised to exercise jurisdiction in that behalf, it 
was not intended that jurisdiction should be 
conferred by a general order on a particular 
Small Cause Court irrespective of the qualifica- 
tions by the individual officer ‘who may preside 
therein." : : 

It has been said that in some of the provi- 
sions of the Small Cause Courts Act a distinc- 
tion is drawn between a Court of Small 
Causes and a Judge of a Court of Small 
Causes, and we were referred to s. 6, 
Provincial Small Cause Courts Act. Section 
4 comes before s. 6 of the Act and under s. 4 
which is the definition section, 

“unless there is something repugnant in the subject 
or Contextt'Court of Small Causes’ means 2 Court of 
Small Causes constituted under this Act and includes 
any person exercising jurisdiction under this Act in 
any such Court.” 

The distinction between the Court as an 
institution and the person who is the presid- 
ing officer of the Court which runs through 
s. 6, s. 8, s. 10and s. 12 is not observed in 
s. 4. Under s. 4 the Munsif of Alipore 
would he a person exercising jurisdiction 
under this Act in any such Court for under 
cl. 8, Sch. IT, all Munsifs of Alipore exercis- 
ing Small Cause Court powers have been 
expressly, invested by the Local Govern- 
ment under the Notification of June 1904. 
The word “expressly invested” is used in 
contradistinction to the word “impliedly” or 
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“inferentially”. The word “expressly” in 
Webster's dictionary is stated to mean “in 
the express, direct or pointed manner, in 


direct terms, plainly" and the word 
‘Express’ means according to Webster 
“directly stated; not implied or left to 


inference; distinctly or pointedly given, 
made unambiguous by special intention." 
In Chamber's Dictionary the word ‘Express 
means “pressed or clearly brought out, 
exactly representing, direcily stated, 
explicit, clear, intended or sent for a 
particular purpose’. In construing an 
Indian Statute as an English Act of Parlia- 
ment the ordinary sense of the words must 
be looked into and Dictionaries have to be 
consulted. As Tord Coleridge, ©. J. ob- 
served in Queen v. Peters (6) at page 641*: 

“I am quite aware that dictionaries are not to 
be taken as authoritative exponents ofthe meanings 
of words used in Acts of Parliament, but it is a well- 
known rule of Courts of law that words should 
be taken to be used in their ordinary sense 
and we, therefore, sent for instruction to these 
books,” 

The word “expressly invested" is not 
equivalent to “invested by name”. This 
view has been adopted in Bombay ina 
recent case with reference to el. 8 and it 
has been held that it isnot necessary to 
invest the powers by a reference to the name 
of a particular Judge: See Shanker Nana 
V. Jagannath Mathura (5). The view Iam 
taking receives considerable support from 
a Full Bench of the Madras Court in 
Soundaram Ayuarv. Sennia Naicken (7), 
where Sir Arnold White, C. J. observed as 
follows with reference to a Notification much 
more general in terms than the Nctification 
of June 21, 1904: 

“Amongst excepted suits specified in the Schedule 
are suits forthe recovery of rent other than house 
rent, unless the Judge of the Courtof Small Causes 
has been expressly invested by the Local Govern- 
ment with authority to exercise jurisdiction with 
respect. thereto (Art. 8). By a Notification dated 
January 24, 1888, the Madras Government has 
invested all Subordinate Judgesand District Munsifs 
within the Presidency with jurisdiction to try on 
their Small Cause} Side all suits for rent falling 
within the pecuniary limits of their special jurisdic- 
tion, The effectof Art.8 and the notification read 
together is to give a Judge jurisdiction to entertain 
a suit for rent asa small cause suit provided (i) he 
is a Judge of a class to whom the notification 
applies, and (ii) the amount claimed is not 
beyond the pecuniary limits of his special jurisdic- 
tion.” 

Iam of opinion that the Notification of 
June 1904, although not very happily 


expressed isin substantial compliance with 


(6) (1888) 16 QB D 636; 55 L J M O173;54LT 
515; 34 W R 399: 16 Cox CC 38, 
(7) 23 M 547; 10 M LJ 329. 


~ *Page of (1886) 16 Q. B. D.—[Bd] 
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the provision of cl. 8, Sch. II, of the Small 
Cause Courts Act; that it is in accordance 
with the Notification under cl. 82 in Madras 
—Notification which was issued so far back 
as 1888—that it is consistent with the noti- 
fication issued under the same clause in 
Bombay—Notification which has been en- 
forced since September 1911: see Ram 
Krishna Yeshwant v. President’ Vengurla 
Municipality (8), and has been acted upon 
in Bengal since 1904 notwithstanding the 
decision of Mookerji and Beachcroft, JJ. in 
Safar Ali Mondal v. Golam Mondal (1). 
- It seems to me that the intention of the 
Legislature was that if the Judge of the 
Court of Small Causes was an officer 
invested with jurisdiction to try Small 
Cause Court suits up toa certain limit, viz., 
whether a Munsif or a Subordinate J udge 
of a particular District, and if such officers 
were expressly invested by reference toa 
class of such officers with powers to try suits 
for rent of homestead lands by a Notifica- 
tion of the Local Government, such a noti- 
fication would not be ultra vires of the 
statute but would be in substantial com- 
pliance with it. 

For the aforesaid reasons I would answer 
the question referred to the Full Bench in 
the negative. The next point argued before 
us is that the Small Cause Court Judge has 
committed an error in law in coming to the 
conclusion that the relationship of a landlord 
and tenant exists hetween the parties. 
This is a pure question of fact and is 
supported by documentary evidence filed on 
behalf of the plaintiff. This finding cannot 
be assailed in revision under s. 25 of the 
Act. A plea of limitation has been raised 
for the first time before the High Court. 
Such a plea is permissible under s. 3, 
Limitation Act. It appears that the suit 
has been brought for four years’ rent: as the 
case is not governed by the Bengal Tenancy 
Act it has been conceded on behalf of 
the opposite parties that the claim for 
rent beyond three years of the date of 
the institution of the suit is barred hy 
limitation. The plaintiff's claim for the 
year 1337 B. S. must be dismissed. The 
decree of the Small Cause Court Judge 
will be varied accordingly. 

S. K. Ghose, J.—The question referred 
to the Full Bench is : 

“Whether in a notification under cl. (8) of Sch. II, 
Provincial Small Cause Courts Act, it is necessary to 
confer power by reference to the name of a particular 


Judge of a Court of Small Causes in order to 
enable him to try suits for ths recovery of rent 


(8) 41 B 367; 38 Ind, Oas. 881; AIR 1916 Bom. 
106, 19 Bom, L R 83, 
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of homestead land under the Small Cause Court 
Procedure.” 

The reference arises out of an applica- 
{ion made by the defendants under s. 25, 
Provincial Small Cause Courts Act, against 
a decree in asuit for recovery of arrears 
of rent of homestead land situated within 
a Municipality. The suit was tried by 
Mr. S. Ahammed, Munsif of the Third Court 
at Alipore, under the Small Cause Court 
Procedure and one of the defences was that 
this procedure was not applicable. It ap- 
pears that unders. 25, Bengal, Agra and 
Assam Civil Courts Act (XIL{of 1887) the 
Local Government had by notification con- 
ferred upon Mr. Ahammed personally the 
jurisdiction of a Judge of a Court of 
Small Causes under the Provincial Small 
Cause Courts Act, 1887, for the trial of suits 
cognizable by such Courts up to the value 
of Rs. 50. There is also a notification 
issued by the Local Government on June 21, 
1904, which runs thus: 

“It is hereby notified that the Munsifs of Alipore 
and Szaldah in the district of the 24-Parganas are 
vested under cl. (8) of Sch. IJ, Provincial Small 
Cause Courts Act (Act IX of 1887), with power to 
try under the Small Cause Court Procedure suits 
for the recovery of homestead land within their 
respective jurisdiction when the value does not exceed 
Rs. 50.” 

The point is whether this notification is 
sufficient to confer upon Munsifs of Alipore 
and Sealdah in general end upon Mr. 
Ahammed in particular jurisdiction to try a 
suit for recovery of rent, other than house 
rent, under the Small Cause Court Proce- 
dure. The answer would be in the 
affirmative, it is contended, in accordance 
with the decisions in Akshoy Kumar v. 
Hiraram (2°, and Mathut Hazra v. Paban 
Hazra (3); but it would be in the negative 
in accordance with the decision in Safar 
Ali Mondal v. Golam Mondal (1). In the 
referring judgment Nasim Ali, J. states 
that. he is inclined to take the latter view. 
Now, sub-s. (1) of s. 15, Provincial 
Small Cause Courts Act IX of 1887, runs 
thus: 

“A Court of Small Causes shall not take cogni- 
zance of the suits specified in Sch. II as suitg 
excepted from the cognizance of a Court of Small 
Causes.” 

Schedule II is headed “Suits excepted 
from the cognizance of a Court of Small _ 
Causes,” and cl. (8) runs thus : 

“A suit for the recovery of rent, other than 
house rent, unless the Judge of the Court of Small 
Caus:s has been expressly invested by the Local 
Government with authority to exerciss jurisdiction 
with respect thereto.” 

That there is a distinction made between 
a “Court” and a “Judgejof the Court” ig 
quite cleargfand it is borne out by the 
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other provisions of the ‘Act. Unders. 4: 

“Court of Small Causzs’,means a Court of Small 
Causes constituted under this Act and includes any 
person exercising jurisdiction under this Act in any 
such Court,” 

Therefore, the expression “Court of Small 
Causes” under the Act would include the 
Judge presiding in the Court; in other 
words “unless there is something repug- 
nant in the subject or context,” a provi- 
sion in the Act relating to a Court of Small 
Causes would apply also to the Judge. 
On the other hand “Judge” is not defined 
` and “the Judge of the Court of Small Causes” 
(to use the expression in cl. 8) is not 
necessarily an officer appointed under s. 6 
of this Act, but may be an officer in- 
vested with powers under s. 25, Civil 
Courts Act XII of 1887. In this connection 
it may be noted that the natural distinc- 
tion between a Court and a Judge as a 
person is recognized and maintained in the 
Provincial Small Cause Courts Act as a 
glance at Chap. II will show. Thus under 
s. 5 the Court may be established; under 
s. 6, the Judge may be appointed and 
he may be Judge of more than one Court; 
unders. 9, the Judge is liable to suspen- 
sion or dismissal; and so on. Section 31 
provides that a Judge ofa Court of Small 
Causes may be appointed to some other 
office. Mr. Bose for the plaintiff-opposite 
party has contended that the distinction 
is lost sight of in ss. 32 and 33, but 
these two sections deal with the Court 
only and indeed the argument does not 
help Mr. Bose. So in the material cl. (8), 
Sch. II, it is the Judge that is the presid- 
ing officer of the Court who must be 
“expressly invested” with the necessary 
authority. 


The next point is, what is a Munsif ? Is 
he a Court or is he a person? Here again 
the provisions of Act XIT of 1887, which came 
into force on the same date as Act IX, viz., 
on July 1, 1887, preserve the natural dis- 
tinction between an officer and the holder 
of the office. See for instance, Chap. II of 
the Act. Section 3 gives the four classes 
of Courts ands.4 provides for the num- 
ber of Judges and Munsifs. The succeed- 
ing sections deal with the different classes 
of officers, ss. 7 and 12 in particular deal 
with Munsifs. Section 13 provides for the 
local limits of the jurisdiction of Courts 
while s. 19 deals with the jurisdiction ofa 
Munsif. Chapter V deals with misfeasance 
which is purely personal tc the officers 
concerned. The same distinction is seen 
ins, 38 which speaks of the presiding 
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officer ands. 39. So faras the matertal 
s. 29 is concerned, its terms ensure that a 
parlicular Subordinate Judge or Munsif 
shall be given the necessary jurisdiction. 
But in cl. (8), Sch. II, Provincial Small 
Cause Courts Act, the terms require that 
the Judge of the Court shall be invested. 
Where a Munsif of Alipore is the Judge, 
and a notification like the one of June 21, 
1904 invests such a Munsif with the neces- 
sary jurisdiction, it would seem to be 
sufficient compliance with the law. The 
case in Akshoy Kumar v. Hiraram (2), did 
not touch the point at issue now. It merely 
held that cl. (8), Sch. IJ, would apply either 
to a Court of Small Causes constituted under 
the Act ortoa Court invested with the 
jurisdiction of a Court of Small Causes. 
On the other hand, in ©. R. No. 500 of 1914, 
Mathur Hazra v. Paban Hazra (3), the 
material question came up expressly be- 
fore Jenkins, C. J., and N. R. Chatterjea, J. 
The learned Judge said: 

“The notification (of June 21, 1904) is not happily 
worded and I can appreciate there are difficulties 
in the way of applying it to this case; still it 
seems to have been understood in a sense which 
makes it applicable to this case, and we therefore 
feel that we ought not to interfere and disturb the 
jurisdiction which apparently has been exercised 


without question for a considerable number of 
years.” 


What is stated here is almost a principle 
of factum valet, though not quite. On the 
other side is the decision in the case in 
Safar Ali Mondal v. Golam Mondal (1), 
which the referring Judges are inclined to 
follow. In that case the judgment proceed- 
ed by first pointing out that a distinction 
is drawn by the legislature between a 
“Court of Small Causes” anda “Judge of 
the Court of Small Causes,” and next that 
cl. (8) requires that the Judge should 
have been expressly invested with autho- 
rity to exercise jurisdiction. The judgment 
proceeds : 

“It is clearupona clear reading of cl. (8) and 
assigning to the term its natural meaning, that the 
legislature intended that suits for the recovery of 
rent should be tried under the Small Cause Court 
Procedure, only by such Judges as had been ex- 
pressly authorised to exercise jurisdiction in that 
behalf, it was not intended that jurisdiction should 
be conferred by a general order on a particular Small 
Cause Court, irrespective of the qualification of 
the individual officer who may preside therein.” 


The judgment, however, did not go fur- 
ther and discuss the question whether a 
Munsif is a Court or an officer, in other 
words a Judge of the Court. Undoubtedly 
the notification of June 21, 1904, is not hap- 
pily worded as pointed out by J enkins, 
C. J. and N. R. Chatterje%, J. It also over- 
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looks the question of the qualifications of 
the individual officer as pointed out by 
Mookerjea and Beechcroft, JJ. Still the 
-notification confers the authority on the 
Judge when the latter belongs to a parti- 
cular class of Munsifs. Therefore it com- 
Plies with the terms of cl.(8). It has been 
sought tobe argued that the word “ex- 
pressly” means “by name.” There is no 
authority cited beyond the fact that in 
some cases Government have invested the 
officer by name. On the other hand, Govern- 
ment have also invested officers with 
, powers ex officio. See for instance the list 
given at p. 588 of the Bengal Civil List up 
.to January 1, 1936, showing various in- 
vestments of powers ex officio in the case 
- of certain judicial officers of the 24- 
Parganas, e. g, the Judge of the 24-Par- 
ganas isex officio special Judge in that 
District under s.115 (c), Bengal Tenancy 
Act, which enacts that “the Local Govern- 
ment shall appoint one or more persons to 
be special Judge, etc.” In such cases, to 
. quote the language of Jenkins, C. J., “It 
seems to have been understood in a sense 
which makesit applicable to sach parti- 
. cular case. On the other hand, the word 
“express” is defined thus in Wharton's 
Law Lexicon: “that which is not left to 
implication as express promise, express 
covenant.” This is not similar to the 
ordinary dictionary meaning (Oxford Dic- 
tionary) “definitely stated, not merely im- 
plied.” This was the view taken by Patkar 
and Baker, JJ.,in Queen v. Peters (6), rely- 
ing on Akshoy Kumar v. Hiraram (2). Thus 
a notification investing the Judgeof a 
particular Court of Small Causes in a parti- 
cular District would be express enough to 
satisfy cl. (8), though the name of the 
Judge is not mentioned. Yet the notifica- 
tion of June 21, 1904, is really not differ- 
ent from that. 

There are also such provisions as s. 36 
‘of Bengal Act XIL of 1887, whereby the 
“Local Government may invest with the 
. powers of any Civil Court under this Act 
by name or in virtue of office," etc. In 
my judgment, the question referred to the 
Full Bench for decision should be answer- 
ed as follows: “In a notification under 
cl. (8), ‘Sch. II, Provincial Small Cause 
Courts Act, it is not- necessary to confer 
powers by reference to the name of a parti- 
cular Judge of a Court of Small Causes in 
order to enable him to try suits for the re- 
covery of rent of homestead land under 
the Small Cause Courts Procedure.” On 
the merits of thecase, it is conceded that 
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one year's rent is barred by limitation and 
the decree must be modified accordingly. 
In other respacts, there is no case for 
interference. 

Patterson, J.—I concur in the judgment 
of my learned brother Mukerji, J., and have 
nothing to add. 

D. Keference answered in negative. 





LAHORE HIGH COURT 
Civil Reference No. 3 of 1936 
March 24, 1936 
JAI JAL, J. 
KALU RAM AND OTARRS—PLAINTIFFS 
versus 
NUR MUHAMMAD AND orarrs— 
DEFENDANTS 

Landlord and tenant—Tenant-at-will—Suit for 
ejectment of tenant by notice—No contest—Swit cog- 
nizable by Revenue Courts—Jurisdiction, 

A suit by a landlord for ejectment of his tenant 
who is tenant-at-will and who has become liable 
to ejectment owing to his tenancy having been 
terminated by notice which has not been contested 
as required by the provisions of the Punjab Ten- 
ancy Act, is cognizable by the Revenus Courts and 
not by Civil Court. 

©. Ref. from an order of the District 
Judge, Montgomery, dated January 6, 1936. 

Order.—This reference under s. 99, 
Punjab Tenancy Act, has been made by 
the Subordinate Judge of Montgomery. 
The facis are these: A suit was instituted 
for ejectment of the defendants on the 
ground that the plaintiffs were the pro- 
prietors of the land and the defendants 
were their tenants-at-wil!l and that s notice 
of ejectment had been served upon the 
defendants, but that they had not instituted 
any suit to contest their liability to eject- 
ment and consequently the defendants 
became liable to ejectment. This suit was 
instituted in the Revenue Court. The de- 
fendants pleaded that the suit was cogniz- 
able by the Civil Courts and that the 
Revenue Ccurts had no jurisdiction to hear 
it. This objection prevailedin the Revenue 
Court and the plaint was returned to the 
plaintiffs to present it in the Court having 
jurisdiction. It was consequently presented 
in the Civil Court. The case came up for 
hearing before the Subordinate Judge, 1st 
Class of Montgomery and an objection was 
raised before him by the defendants that 
he had no jurisdiction to try the suit on the 
ground that it was cognizable by the 
Revenue Courts. The Subordinate Judge 
is of opinion that the suit is cognizable by 
the Revenue Courts and has consequently 
made this reference. In my opinion, on the 
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facts stated above, it is quite clear that the 
case is cognizable by the Revenue Courts 
only. 

It is a suit by a landlord for ejectment of 
his tenant who has become liable to eject- 
ment owing to his tenancy having been 
terminated by notice which has not been 
contested as required by the provisions of 
the Punjab Tenancy Act. J, therefore, hold 
that the suit is cognizable by the Revenue 
Courts and direct the Subordinate Judge 
to return the plaint to the plaintiffs for 
presentation in the Court of the Assistant 
Collector, First Grade, Montgomery. The 
conduct of the defendants in raising objec- 
tions first 40 the jurisdiction of the Revenue 
Courts and then to the jurisdiction of the 
Civil Courts to entertain the suit has neces- 
sitated unnecessary proceedings. I con- 
sider, therefore, that the defendants shouid 
pay the costs of these proceedings irres- 
pective of the result of the suit. I assess 
these costs at Rs. 40. 

D. Order accordingly. 


———— 


RANGOON HIGH COURT 
Special Bench 
Civil Miscellaneous e eee No. 26 of 
1936 


May 11, 1936 
Rosgrts, C. J., BAGULEY AND Ba U, JJ. 
In the matter of T, AN ADVOCATE, 
. RANGOON 
Legal Practitioner—Advocate offending against 
criminal law struck off the rolls—Whether can be 


re-instated. 
When an Advocate is struck off the rolls of 


Advocates for having offended againsi criminal 
law, he cannot be re-instated as an Advocate 
except in very exceptional circumstances. 


Mr. U Ba So, for the Applicant. 


Order.—We are all of the same opinion, 
namely that this application must be dis- 
missed. The applicant is an Advocate 
who has been disbarred from practice, 
and is 42 years of age. He became an 
Advocate on January 2, 1925. Subsequent- 
ly a criminal charge was made against 
him and he was acquitted, but on Sep- 
tember ĉ, 1929, he was struck off the roll 
of Advocates. It was a bad case, because 
in addition to the matters which were 
complained of, there was a longstand- 
ing matter which subsequently turned out 
to be a criminal offence of cheating 
under s. 420, Indian Penal Code, and we 
have read the judgment to seethe circum- 
stances under which that offence was 
committed. Now the position of an Advo- 
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cate in the High Court is one of great 
dignity and responsibility, and an Advo- 
cate who offends egainst criminal law 
and is convicted cannot, except in very 
exceptional circumstances, ever hope to be 
again admitted as an Advocate and prac- 
tise among learned members at the Bar. 
Advocates know that they are called to 
fulfil the responsibilities of the ‘office 
which they take up, and to abrogate that 
tule would not only lessen the dignity of 
ihe Court and destroy the feeling which 
should exist in the community that justice 
is being administered, but it would bea 
new departure started by this Court be- 
fore any other Court. We have had 
other cases cited to us. They are not 
really in point in this matter. It is satis- 
factory to note that one who has been 
an Advocate and has had these unfortu- 
nate chapters in his life is starting again 
and building up afresh in a position of 
trust amongst those who know him, and 
that he is believed among tke public to be 
living a respectable life. If he can con- 
tinue to do that, it will be very statis- 
factory and we hope his efforts will be suc- 
cessful, but we ere of opinion that he is 
not the proper person to be re-instated as 
en Advocate «fthe High Court, and we 
therefore dismiss this application. 
D. Application dismissed. 


m 
gS 


RANGOON HIGH COURT : 
Civil Miscellaneous Appeal No. 79 of 1935 ° 
April 28, 1936 
BAGULEY AND PARKER, JJ. 
P. K.P. R.M. RAMAN CHETTYAR— 
APPELLANT 


versus 
K. A. P. ARUNACHALAM CHETTYAR AND 


OTHERS —RESPONDENTS . 

Civil Procedure Code (Act V of 1908), 0. IX, t. 
9—Re-opening, when mandatory—Restoration of suit 
dismissed for default—Matters to be considered. . 

Where sufficient cause is shown, re-opening is man- 
datory under O. IX, r.9, and where sufficient cause 
ig not shown re-opening isa matter of discretion. 

In deciding whether a suit dismissed for default 
should be restored under O. IX, r. 9, Civil Procedure 
Code, what has really to be considered is whether 
the party was really trying to appear on the date 
fixed for the case, and ifhe honestly intended to 
be represented in his own stupid way and not being 
guilty of anything in the way of misconduct or gross 
negligence, then he should not be deprived of his 
chance of being heard. R. A. Arunachela Ayyar v. 
C. Subbaramiah (1), followed. 

C. Misc. A. from an order of tke District 
Court, Pyapon, dated Jung 15, 1935. 

M. Hay, for the Appellant. 

Mr. Clark, for the Respondents. 
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Baguley, J~This is an appeal against 
an Order refusing to set aside anorder dis- 
missing the suit for default. The suit out 
of which the appeal arises was filed in 
1923, and the diary orders which contain 
172 entries show that at no time did the 
parties appear really keen to come to grips, 
nor has any Judgs shown any ‘undue 
anxiety to dispose of the case, adjourn- 
ments having nearly in every case been 
given for the slightest reason and some- 
times, it almost appears, forno reason at 
all. The suit has, however, been dismiss- 
ed for default cecasionally but has been res- 
‘tored, usually without opposition. 

The present difficulty however arises from 
the fact that between October and December, 
Mr. Mukherjee, the plaintifs Advo- 
cate had to go ‘to Calcutta owing Lo 
his father being ill and on December 8, 
an adjournment was given asa matter of 
course to January 15. On January 15, 
another adjournment was given to February 
1. On February 1, the diary order records 
that neither the plaintiff nor his Pleader 
was present. Mr. Moonski who seems to 
have represented some of the defendants 
was also absent, but Mr. K. K. Roy who 
had appeared from time to time fur some 
ofthe defendants was present and the suit 
was dismissed for default. Eight days 
later an application was filed for the sel- 
‘ting aside of the order of dismissal. On 
March 9, 1935, Mr. Moonshi first appeared 
for some of the defendants. The other 
defendants had to be served and allwere 
represented by May 25, on which date for 
the first time it would seem Mr, Moonshi 
objected to the case being re-opened. The 
learned Judge passed the order now under 
appeal refusing to re-open the case because 
in his opinion sufficient cause had been 
shown for the non-appearance of the plain- 
tiff on that date. Had sufficient cause been 
shown re-opening would of course have 
been mandatory under 0, 1X, r. 9, and as 
in his opinion sufficient cause had not 
been shown, re-opening wasa matter of 
discretion. 

What is put forward by the plaintiff in his 
affidavit is that on the day in question 
his Advoeate was still in Calcutta. The 
Plaintiff's agent who had conducted the 
litigation on his behalf was present in 
Court until the case was called. When 
it was called he rushed out to find his 
Advoeate’s clerk to see what arrangements 
had been made, and when he came back 
he found that the suit had been dismissed 
for default. Fo? the respondents it is 
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argued that the agent acted wrengly; he 
failed in his duty totke Court; he ought 
to have gone into the witness-box and 
explained matters to the learned Judge; and 
he was entirely wrong in suddenly leav- 
ing the Court to find his Advocate’s clerk. 
As has been pointed out in R. 4. Aruna- 
chela Ayyarv. C. Subbaramiah (1), what 
has really to be considered is whether the 
partly was really trying to appear.on the 
date fixed for the case, and if he honestly 
intended to be represented in his own 
stupid way and not being guilty of anything 
in the way of misconduct or gross negligence, 
then he should not be deprived of his 
chance of being heard. The question then 
is whether the plaintiffs agent by his 
behaviour can be held to have done any- 
thing which amounted to misconduct or 
gross negligence. In my opinion he did 
not, Stupid he was undoubtedly; but 
anyone who had had experience of District 
Courts knows that a party frequently does 
this sort of thing when deprived of the 
guidance of his Advceate. Even then in 
view of the length of time the case has 
taken the conduct of the other side may, 
I think, be considered in determining 
whether it is fair generally to both parties 
to have the case re-opened. I have nct 
been all through the diary but I notice 
that during the last few years Mr. Moonshi 
has obtained 15 adjournments for his ‘own 
benefit apart from hose which were 
mutually agreed upon and these which were 
caused by the illness or absence of the 
Judge; and 1 think this is acase in which 
on terms the order of dismissal should be 
set aside. 

The order of the Court will be that the 
order of dismissal be set aside on terms. 
As 2 condition precedent, the plaintiff must 
pay into Court or to the defendants 3 
gold mohurs adjournment fees for the 
day on which he and his Advocate failed 
to apppear, and ihere will be no order as 
to the costs of this appeal. 

Parker, J.—I agree. 

Order set aside. 


Di 

(1) 46 M 60; A I R1923 Mad. 63; 68 Ind. Cas. 971; 
43M L J 632; (1922) M W N 600; 31 ML T 257; 16 I 
W 583, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 2234 of 1935 
February 12, 1936 
COLDSTREAM, J. 
JHANDA SINGH—DEFENDANT—ÅPPELLANT 
versus 
SHIB DEV SINGH—PLatntIpr AND OTAERS— 
DEFENDANTS—RESPONDENTS - 

Custom (Punjab)—Alienation — Abadi— Village 
Sangatpura, District Amritsar~Non-proprietors can- 
not alienate without consent of proprietor—Sale of 
land by resident—No objection by proprietor—Right 
to object further sale, if lost. 

A non-proprietary resident in a village Sangatpura 
in Amritsar District has no authority to alienate the 
site of his house without the consent of the prop- 
rietors of the village. 

Proof of particular sales having taken place 
without objection would be very good evidence of 
the title of the purchaser to the land sold, and while 
such sales would give good title to individuals in 
particular portions of the village site, they would 
not prove thatthe rights of the proprietary body 
over the remainder of the site had been extinguish- 
ed, Kharak Singh v. Alla Ditta (1), Jaswant Singh 
v. Tula Ram (2) and Seva Singh v. Ghulam (4), re- 
lied on. 

S. C. A. from the decree of the Additional 
District Judge, Amritser, dated July 
2, 1934. 

Messrs. Muhammad Akbar Khan and 
Mohan Singh, for the Appellant. 

Mr. Harnam Singh, for the Respondent 
(Plaintiff). : 

Judgment.—One Ganga Ram, a resi- 
dent of village Sangatpura in Amritsar 
District but not a member of the pro- 
prietary bcdy of the village, mortgaged a 
house occupied by him and its site, situ- 
ated inthe abadi of the village in favour 
of Jhanda Singh by a registered mort- 
gage deed on January 21, 1927. One of 
the proprietors of the village, Shibdev 
Singh sued for possession of the site, 
impleading the proprietary bcdy, his case 
being that Ganga Ram not being a mem- 
ber of the proprietary body had no power 
to alienate the site of his residence. The 
suit was resisted by Ganga Ram and 
Jhanda Singh. The trial Court gave the 
plaintiff a decree holding that no special 
custom had been proved to exist in Sangat- 
pura village by which a non-proprietor 


had power to alienate the site of his 
house. This decision was upheld on appeal 


by the District Judge, Jhanda Singh has 
come to this Court on second appeal. 
Both the lower Courts have found that 
the site alienated does not belong to 
Ganga Ram, but the learned District Judge 
has granted Jhanda Singh a certificate 
under the provisions of s. 41, Punjab 
Courts Act, permitting an appeal on the 
question whther in this village non-pro- 
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prietors were entitled to sell the sites of 
their houses. It is contended before me 
that the evidence produced by Jhanda 
Singh proves that according to custom non- 
proprietors of this village have authority 
to alienate the sites of their 
houses. The nature of this evidence which 
is both oral and documentary, has been 
fully described in the judgment of the 
trial Court with whose conclusions as to 
its value I am in agreement. 

Several of Jhanda Singh's own witnesses 
who are village proprietors, gave evidence 
against him. The documentary evidence 
consists of some 26 documents showing 
that non-proprietors have from time to 
time since 1905 alienated certain property 
in the village. Whether these properties 
were situated onthe abadi shamilat land 
is not distinctly proved nor is there any 
evidence toshow how the alienor in each 
case had come into possession of the 
property he alienated. Most of the deeds | 
state that the vendor or mortgagor, as the 
case may be, was ownerof the property 
he was alienating, and the presumption 
is that he had a good title to a'ienate if 
no objection tothe alienation was made. 
Many of the instances of alienation cited 
were of property which according to the 
conveyance deeds produced had been 
purchased bythe alienor. The presump- 
tion is that the purchase was from one 
of the village proprietors or had been made 
with their concurrence. This evidence is 
certainly not sufficient to prove the exis- 
tence of the custom alleged by Jhanda 
Singh. It is admitted thatthe rule that a 
non-proprietor in a village has no autho- 
rity to alienate the site of his house 
without the consent ofthe proprietors of 
the village (see para, 236 of Rattigan’s Digest 
of Customary Law) existed in this village 
of Sangatpura. The Wayib-ul-arze drawn 
up in 1865 recorded the rule that ifa 
non-proprietor left the village he could not 
remove the materials of his house if they 
had been supplied by the proprietors and 
that he was not entitled to sell the site of 
‘his house. The Wayib-ul-arz of 1892-93 
did no& record any change in this rule. 
Very strong proof was necessary to rebut 
the presumption that the rule did not stil] 
prevail. 

It has been laid down in several caseg 
by the Chief Court and this Court that the 
proprietors’ acquiescence in  previcus 
alienations does not necessarjly imply re- 
nunciation of their discretionary right to 
object to a subsequent. alienation and that 
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the evidence of a number of previous 
alienations without objection does not 


prove a custom of unrestricted alienation; 
see for instance Kharak Singh v. Alla 
Ditta (1), where it was remarked in the 
judgment of Plowden and Brandreth, JJ., 
that proof of particular sales having taken 
place without objection would be very good 
evidence of the title of the purchaser to the 
land sold and while such sale would give good 
title toindividuals in particular portions 
of the village site, they would not prove 
that the rights of the proprietary body 
over the remainder of the site had been 
extinguished. See also Jaswant Singh v. 
Tula Ram 97 Ind. Cas. 263 (2), and 
Sant Ram v. Nagina 111 Ind. Cas. 716 (3), 
where Tek Chand, J., remarked that this 
proposition was well-established. In Seva 
Singh v.Ghulam (4), over 100 documents 
evidencing sales and mortgages by non- 
proprietors were produced to prove the 
right of non-proprietors in a village to 
alienate their lend at will but the learned 
Judges followed the rule laid down in 
1882 finding that there was no evidence 
disclosing the circumstances under which 
the alienations were made. In this village 
on the only two cccasions, ene in 1907 
(Ex. P-6) ‘and onein 1915 (Ex. P-5) cn 
which a landlord has questioned in the 
Civil Court the right, of a non-proprietor 
to alienate his site the decision was against 
the non-proprietors. 

In the. present case the suit was righily 
dismissed on the simple ground that Ganga 
Ram had failed to prove that he was the 


owner of the site which he had mort- 
gaged as he alleged he was. Finding 
that he has failed io prove any custom 


allowing him to alienate the -abadi's site, 
which belongs tothe village proprietary 
body, I dismiss this appeal with costs. 


D. Appeal dismissed. 


(1) 85P R 1882. 

(2) 97 Ind. Cas. 263; A IR 1926 Lab. 622; 27 P L 
R 653; 8 Lah. L J 393, 

(3) 111 Ind. Oas. 716; 10 Lah, L J 482. 

(4) A IR 1923 Lah, 467; 82 Ind. Cas. 522, 
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MADRAS HIGH COURT 
Appeal Against Orders Nos. 189 and 319 
: of 1933 
March 13, 1936 
VENKATASUBBA RAO AND CORNISH, JJ. 
MUDENUR NAGAPPA. AND ANOTHER— 
APPELLANTS 
versus 
Fiem or BHAGVANJI RASAJI, 
BOMBAY, BY ITS PARTNERS AND OTAERS— 
RESPONDENTS 

Contract Act (IX of 1579), s. 253~—Partner— 
Authority to compromise and accept lesser amount 
than is actually due—Subsequent assent by majority 
of partners, whether can ‘validate an ultra vires act 
of partner— Necessity of consulting all partners. 

Every partner is in contemplation of law the 
general and accredited agent of the partnership and 
may consequently bind all the other partners by 
his acts in all matters which are within the scope 
and object of the partnership, but acts done by a 
partner in violation of his duty to the firm will 
not bind it when the other party to the transaction 
is cogvisant of or-.co-operated in, such breach of 
duty. 

As a genral rule an authority to give discharge 
for a debt on payment doss not include a power to , 
compromiss or sattle it in any way a partner likes, 


Section 253 (5) of the Contract Act which provides 
that when differences arise as to ordinary matters 
connected with ths partnership business ths deci- 
sion shall be according to the opinion of the majori- 
ty of partners does not mean that an ex post facto 
confirmation can give validity to a transaction ini- 
tially invalid. The section presuppos:s that a daci- 
sion was taken the question having been raised and 
debated. 
` A. against the order of the District 
Court of Bellary, dated January 30, 1932, 
and made in E. P. Nos. 90 and 57, respec- 
tively of 1932 in Summary Original Suit 
No. 70 of 1931. 

Mr. K. Srinivasa Rao, for the Appellant. 

Mr. M. S. Rama Chandran for Mr. B. 
Soomayyar, for the Respondent (in No. 189) 

Mr. M. S. Ramachandran, for the Ap- 
pellant (in No. 319). 

Venkatasubba Rao, J.—These appeals 
raise the question of the extent of the autho- 
rity of a partner to bind by his acts the pari- 
nership of which he is a member. A firm by 
name Bhagvanji Rasaji consisting of seven 
partners obtained a decree for about 
Rs. 4,000. Two persons (I) Saklchand (II) 
Nagappa putting forward rival claims to 
the decree in question, applied to the lower 
Court for its execution as transferee 
decree-holders. Sakalchand alleged an 
assignment in his favour dated September 
8, 1932, by Jasraj, ore of the seven partners; 
Nagappa’s claim was based on a similar 
assignment made on September 24, 1939, 
by another partner Jovarmul Bhagvanji. 
Thé- learned District Judge having rejected ` 
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‘both the applications, the assignees have 
filed the appeals in question. 

The assignment in favour of Sakalchand 
was for Rs. 1,300 and that in favour of Nag- 
appa for Rs. 1,701. Itis not alleged that 
either of the sums has been brought into 
the partnership assets for the common 
benefit of the partners; the question 
that arises therefore is, was the transfer ‘in 
either case within the scope of the appa- 
rent or ostensible authority of the partner ? 
_ The case, itis common ground, is govern- 
ed by Chap. IX of the Indian Contract 
Act which has since been repealed by the 
Indian Partnership Act, 1932. The relevant 
part of s. 251 runs thus : 

“Each partner who does any act necessary for, or 
usually done in, carrying onthe business of such a 
partnership as that of which hs is a member, 
binds his co-partners to tha sam extent as if he 
were their agent duly appointed for that 
pur pose. 

“The only necessity” observe Pollock and 
Mulla : 

“which the English authorities recogniss as con- 
ferring authority is 1h3 necessity of carrying on 
the business in the usual way. Ixtraord:miry 
occasions will not confer extraordinary power ona 
partner or manager,” 

The learned authors go cn to observe 
that the words of the present section “neces- 
sary for..... ... carrying on the business of 
such a partnership as that of which he is a 
member” may be read, and it seems the 
more natural reading, as including what 
is necessary in the circumstances of the 
special occasion, and not as confined to 
whatis necessary in the usual course of 
business (see their Commentaries on s. 251). 
In other words, under the English Law 
“power to do what is usual does not in- 
clude a power to do what is unusual, however 
urgent.” But unders. 251 it is open to 
argument that the powers of a partner 
` are ‘somewhat more extensive than under 
the English Law. With this possible dis- 
tinction, however, we must at once point 
out, we are not here concerned. No at- 
tempt has been made to show, indeed no 
argument has been put forward, that the 
transaclions in question are justified by 
the existence of any special or extraordi- 
nary circumstances. The question there- 
fore reduces itself to this: was the making 
of. the assignment within the scope of the 
appellant or ostensible authority 
of the partners? The principle of 
apparent authority may be thus stated: 
Every partner is, in contemplation of law, 
the general and accredited agent of the 
. partnership and may consequently bind all 
the. other partners by his acts in all 
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‘matters which are within the scope and 


objects of the partnership provided, that 
his acts done in violation of his duty to 
the firm will not bind it, when the other 
pariy to the transaction is cognisant of 
or co-operates in, such breach of duty: 
Story on Partnership and Agency quoted 
with approval by the Judicial Committee 
in Bank of Australasia v. Breillate (1). As 
regards the nature of the firm’s businessa, 
it is described asa firm of money-lenders 
and commission agents and nothing further 
appears. Thedecree for about Rs. 4,000 
has been transferred in ‘one case for 
Rs. 1,300, in the other for Rs. 1,700 odd. 
The transaction in each case amounts in 
fact to the compounding of the claim al- 
though it has taken the form of an assign- 
ment;if ihe arrangement was with the 
judgment-debtor directly, it would have 
been, without question, nothing short of a 
compromise of the debt. The intervention 
of a third parly would, in principle, make r.o 
difference and we skould therefore proceed 
upon the footing that the debt has been 
compounded, a large ` part of tLe 
claim being surrendered. As a general pro- 
position, an authority to give discharge for 
a debt on payment, does not include oa 
power to compromise or settle it in any way 
apartner likes. (Lindley on Partnership, 
10th Ed. (1945) pp. 190 and 191). We may 
mention that this principle has now receiy- 
ed statutory recognition (s. 19 (c) the Indian 
Partnership Act, 1932). 

It is said that the firm became dissolved . 
on November 5, 1931, but that circumstance 
in our opinion makes no difference. S. 263 
of the Indian Contract Act runs thus: 

“After a dissolution of partnership, the rights 
and obligations of the - partners continue in all 
things necessary for winding up the business 
of the partnership.” i 

No new rights accrue to the partners on 
dissolution as the word “continue” clearly 
shows ; for, it implies that the rights— 
previously possessed, remain in existence. 
Far from enlarging the section limits those 
powers, as the authority of the partners 
continues “in all things necessary for wind- 
ing up the business of the partnership,” in 
other words, only solar as may be neces- ' 
sary to wind up its affairs (cf.s. 47 of the 
Indian Partnership Act, 1932). 

No further question arisesin the appesl 
filed by Sakalchand and although the 
learned District Judge has not given cogent 
reasons for his convlusion, we must hold 
that his order is right and dismiss C. M. A. 


(1) (1847) 6 Moore P.O, 194, © 
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‘No: 319 of 1933. Itis accordingly dismiss- 
ed but without cosis. 

In the appeal of Nagappa(C. M. A. No. 
189 of 1933) a further contention has been 
raised based upon s. 253 (5) of the Con- 
tract Act, What happened was, that in the 
- lower Court all the partners except Jesraj 
. approved of and supported the assignment 
made in the appellant's favour. It is, there- 
fore, urged that under s. 253 (5) the opinion 
of the majority should prevail. That section 
says: 

Nahen differenzes ariss as to ordinary matters 
connected with the partnership business, the 
decision shill bs according to ths opinion of ths 
majority of the partners.” 

This surely does not mean that an ex 
post facto confirmation can give validity to 
a transaction initially invalid. The 
section presupposes that a decision was 
taken, the question having been 
‘raised and debated. The power, though 
not in itself of a judicial kind, is subject to 
the rule (natural justice requires it), that 
‘every partner must have an opportunity 
of being heard and the decision must be 
made in good faith, with a view to the 
collective interest of the firm: See Pollock 
and Mulle’s Commentaries on s. 253 (5). 

Then remainsa further point. Or at 
tention has . been drawn to an affidavit, 
dated January 30, 1933, filed: by the six 
partners. It is claimed there, that the 


assignment in favour of the appellant can’ 


-be justified by the terms of the dissolution 
of the parlnership: under those terms 
itis stated that the capitalist partners in- 
cluding the assignor Javarmul Bhagvanji, 
are entitled to all the assets and outstand- 
ings of the firm. Paragraph 4 of the affida- 
vit then goes on to say : 

“Javarmul Bhagwanji, the capitalist, 19, therefore, 
entitled to collect the amount and the othar part- 
ners ofthe firm noted above hava no objection to 
the recognitionofthe transfer executed by him in 
favour of the p2titioasr Madenur Nagappa." 


It is likely that this was not pointedly 
brought to the notice of the lower Court. 
Farther, it is to be observed that the previous 
affidavits filed on behalf of the appellant 
‘contain no such assertion. However, we 
“think that thisis a question of fact into 
which the lower Court should go. Had the 
affidavit been filed for the first time here, 
we should not have allowed the question to 
-be raised ;.but, as already stated, ths aiti- 
davit was before the Court below and we 
think that this matter snould be enquired 
into. The order under appeal is, therefore, 
` reversed and the lower Court is directed to 
re-hear the applf&ation. of Nagappa with 
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reference to the question of fact referred 
to above and dispose of it. Tne lower 


Court will expedite the -hearing. We . 
make no order as to costs. 
A. i Order revers2d. 
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CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 2441 
of 1932 
March 12, 1935 
R. C. MITTER, J. i 
BASANTA. KUMAR DAS AND OTHERS 
DEFENDANTS—APPELLANTY 
versus 
ADARMANI GUPTA AND oTaERs—= 
Ts RESPONDENTS ; 

Mortgage—Rights of mortgagee—Covenint in mort 
gage-deed that mortgagor would not lease property 
during mortgage —Property given on permanent lease 
—Lessee, if can sue mortgagee for injunction re~ 
straining them from rendering property less valu- 
able—Mortgage of tank—Hxcavation by mortgagee by 
removing silt, how far a prudent act of manage- 
ment. : 
If the mortgagor grants a parmanent leass after 
the mortgage or a leas2 not in ths usual cours: of 
management the terms anl conditions of the sams 
are not binding on ths mortgagor and the mortgagee 
can taks steps toturn out the lessze. Where there 
is a covenant by the mortgagor not to grant a 
leass during the subsistence of the mortgage and if 
a leass is granted by tha mortgagor in violation of 
thos: covenants the mortgagee can igaora tha lease 
by putting an end to th: less3e’s possession, But 
the question is thut if sucha leass is granted, has 
the l3ss23 a right toredeem. As betwean ths mort- 
gagor ani himself, ıt is valid loas>, and th> lessee 
has the undoubted right to redeem. The _ lessee, 
therefore, having thə right to redzan is entitled to 
sze that his equity of redemption is not rendered 
less valuable by any act on the part of tne mortgagee, 
If he has got ths right to redeam he has got tha 
right to ressrain the waste on the part of the mori- 
gages. Oa thes3 principles, the suit for an injunction 
restraining the mortgagee is muintainable by the 
ləs32e. Turn v. Turner (1), explained anil applied. 

An act on the part of ths mortgagzes to remove 
th: silt of tha tanks theysubject-matser of ths mort- 
gage orto re-exsavate thim provided th> area of 
the tank is not exienlsd would bs regards1 in law 
asa prudent act of managem2nt. | 

A. against the decree of the Subordinate 
Judge, #irst Court, Bakargunj, datedJuly 9, 
1932, a'firming the decree of the Munsit, 
Second Court, Barisal, dated Decenber 21, 


1931. 

Mr. Sasi Kanta Roy, for ths Appellants. 

Messrs, Surendra Nuth Das Gupita ard 
Rajendra Nath Das, for tne Respondeats. 

Judgment.— Tnis is an appeal on beualf 
of defendants Nos. l to 3 and 5 in a suit 
for injunction. The defendants in the suit 
are mortgagees. Pro forma defendants 
Nos. 6 and 7 executed in tLeir favour a 
mortgage on Jaistha 11, 1328, and these 
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‘defendants are in possession of the mort- 
‘gaged premises. ‘lhe mortgage included 
‘amongst other properties: the homestead 
of the mortgagors and three plots, namely, 
Dags Nos. 402, 403 and 404. Dag No. 402 is 
a tank and is also Dag No. 401. Those two 
tanks were in existence from before the 
date of the mortgage, but they have to a 
certain extent been silted up. A portion 
of Dag No. 403 isa piece of firm land in 
between the two tanks situale on Dags 
Nos. 402 and 404. It was covered with 
bamboo clumps. The defendants attempt- 
ed’todig up that porlion of Dag No. 403 
which is in between the two tanks and 
their intention was by such an act to join 
the two tanks on Dags Nos. 402 and 404, to 
re-excavate them and to enlarge the sheet 
‘of water. For that purpose they will have 
to remove the bamboo clumps on Dag 
-No. 403 and to lop off or remove certain 
other trees on the western bank of the tank 
“on Dag No. 402. The plaintiff on Pous 28, 
1328, got a lease from the mortgagors and 
itis by virtue of the rights conferred on 
him by this lease that he has instituted 
this suit to restrain the mortgagee defen- 
dants from doing the acts which I have 
recited above. He had got an injunction 
‘frèm both the Courts below. 
A very interesting point has been argued 
with great ability by Mr. Roy before me. 
The point arises in this way. In the mort- 
‘gage-deed, the mortgagor covenants not to 
“transfer or grant any lease during tke sub- 
.sistence of the mortgage.. The mortgage is 
. still subsisting and a permanent lease Las 
been granted by the mortgagors to the 
plaintiff after the mortgage. Mr. Roy says 
that having regard to this covenant in the 
mortgage the plaintiff hes no right to 
institute the suit and he is in the position 
. of a complete stranger, For the purpose of 
supporting his arguments he says that a 
permanent lease granted by the morigagor 
after the mortgage is void against the mort- 
gagee. The lease to the plaintiff, he says, 
‘can be ignored by ihe mortgagee on another 
ground also, namely, it is against the coven- 
‘ants given by the mcrtgagorsin the mort- 
gage-deed. On these grcunds he sass that 
the suit is not maintainable at the instance 
of the plaintiff and he cites before me a 
large number of cases. J donot think that 
the cases cited by him do really help him. 
The pcint to be considered is this. Has the 
plaintiff before me the right to redeem by 
reason of such a lease ? It is no doubt true 
that if the mortgagor grants a permanent 
lease after {he mortgage or a lease not in 


take steps to turn out the lessee. 
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the usual course of management, the terms 
and conditions of the same are not binding 
on the mortgagor and the mortgagee can 
Where 
there is a covenant by the mortgagor not 
to grant a lease during the subsistence of 
the mortgage, and if a lease is granted by 
the mortgagor in violation of those coven- 
ants, the mortgagee can ignore the lease 
by putting an end to the lessee’s possession. 
But the question is that if such a lease is 
granted has the lessee a right to redeem. 
As between the mortgagor and himself it is 
a Valid lease, and I think that the lessee in 
the position of the plaintiff before me has 
the undoubted rightto redeem. The ques- 
tion was considered by the Court of Appeal 
in England in the case of Tarn v. Turner 
(1). Where, the mortgagors agreed to grant 
a‘iease for a term of years to Tarn on 
certain terms and conditions. The mort- 
gagee was not willing to recognise the 
lessee and the agreement for lease was 
such as would not be binding on the mort- 
gagee. Tarn, however, brought a suit to 
redeem. The mortgagee resisted the suit 
on the ground that upon the agreement of 
lease he had no right toredeem. The Court 
of Appeal allowed redemption. Lord Justice 


Cotton makes these observations at p. 464* 


of the report. After reciting the facts which 


1 have recited above he says thus: 


“What was ths position? Tarn had got by 
demise an interest inthe equity of redemption, and 
as the defendant was not bound at all by any con- 
tract to grant him a lease, if a lease had been 
gianted in pursuance of that agreement, then at 
any time the mortgagee might have interposed and 
have said tothe tenant, Tarn, even after having 
expended money. 

‘I am not bound by your agreement ; there is no 
contract as between me and you which you zan en- 
force in a Court of Equity. I have got the estate 
and have a perfect right to turn you out at any time.’ 


Will the Court of Equity allow that? The 
Court of Equity always says— What is the real 
contract ? When it is a meie securily for money, 


and when the money is tendered with interest, then 
we direct the mortgagee to divest himself of the 
legal estate and not to insist cn such legal rights 
as he has, Then why is the tenant, who holds 
under an agre ment such as I have mentioned, not 
to be entitled to redeem, which is the only way of 
relieving himself from the effect of the mortgage. 
ln my vupinicn, it seems so clear ‘that I should have 
doubted if there. could have been so ingenious an 
argument addressed to us on the point. Here is a 
mun who hes a Cceltain interest ın the equity of 
redcmption and he may be prejudiced by the action 
of the mortgagee imsisuing on his 1ights as legal 
owner of the property. ‘he answer must be> Yes, 
that is quite true, but if the tenant likes to redeem 
he can ao so. The interest which he got frcm the 


(1) (1888) 39 Ch. D 456; 57 LJ Ch, 10°5,59 L T 


742; 37 W R 276, i 
*Page of (1888) 39 Ch. D—[Ha@] 
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mortgagor makes him to a certain extent an assignees 
of the equity of redemption, and, therefore, entitled 
to all the rights which appertain to ths owner for 
the time being, however small his interest in the 
equity of redempiion may be with regard to dura- 
tion of tims, That, as I understand,is recognised 
in all the cases,” 


Following the above principle, I hold that 
asthe transaction is binding between the 
plaintiff and the mortgagors, the pro forma 
defendants Nos. 6 and 7, the plaintiff has 
by the lease acquired a right to redeem. 
This position is also made clear in his notes 
tos. 65-A by Sir Dinshaw Mulla on the 
‘fransfer of Property Act at p. 382 where 
some Indian decisions are also noted. 

The plaintiif, therefore, having the right 
to redeem is entitled to see that his equity 
ot redemption is not rendered less valuable 
by act on the part of the mortgagee. If he 
has got the right to redeem he has got the 
right to restrain the waste on the part of 
the mortgagee. On these principles, I hold 
a the suit is maintainable by the plain- 
iff, 

So far as the injunction is concerned, the 
learned Judges of the Courts below have 
found that the act which the defendants 
mortgagees intend to do would be to con- 
vert the property and would depreciate the 
value of the equity of redemption. More- 
over, there is an express covenant in ths 
document by which mortgagee undertook 
not the change the character of the land. 
T hold that the Courts below have rightly 
held that the plaintiff has got the right to 
maintain the suit and that the circumstances 
of the case required an injunction upon the 
morigagee-defendants. But I donot think 
that the form in which the injunction has 
been given is justified. The covenant in 
the mortgage does not prevent the mort- 
gagees from doing all acts which would be 
necessary in the usual course of manage- 
ment or would be necessary to enjoy the 
usufruct of the property. ‘the morigagees 
have besn restrained from making excava- 
tions or altering the character of the land. 
This covenant would not include within it 
an act of re-excavating the tanks or remoy- 
ing the silt. An act on the part of the mort- 
gagees to remove the silt of the tanks or to 
Te-excavate them provided the area of the 
tank is nob extended would be regarded in 
law as.a prudent act of management. 

I accordingly hold tnat the injunction 
made by the Court blow would stand sub- 
ject to this modification thatthe mortgagee 
defendants would be entitled to remove the 
silt from the tankgincluded in the demised 
premises or to re-excavate the hed of the 
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existing tanks provided they do not extend 
the area of the tanks in any direction and 
would also be entitled to utilise the earth in 
any way they please. Subject to this modi- 
fication, the appeal is dismissed with costs. 

With regard to the bamboo clumps, the 
defendant mortgagees would only be 
entitled to cut bamboos in the usual course 
of management. But they have no right to 
remove the bamboo clumps altogether. 
They can take bamboos for their own 
requirements for the purpose of repairing 
huts and so forth. 

The injunction with regard to the cutting 
of trees and bamboos is maintained subject 
to the reservation with regard to the 
pbamboos which I have made above. 

D. Order modified. 





MADRAS HIGH COURT 
Criminal Appeal No. 400 of 1935 
Criminal Revision Case No. 844 of 1935 
(Criminal Petition No. 777 of 1935) 
February 15, 1936 
BEASLEY, C.J. AND KING, J. 

P. RATHANASABAPATHY GOUNDAN— 

APPELLANT ' 
7 versus 
PUBLIC PROSECUTOR—Rgsponpent 

Criminal Procedure Code (Act V of 1898), ss. 423, 
439—Jury trial—Appeal by accused—Power of Ap- 
pellate Court to go into the facts—Application by 
Crown to enhance sentence—Axcused showing cause 
against conviction, whether entitled to argue on 
facts—Power of Judge to state his own opinion to 
Jury—Hvidence—Hostile witness —Merely giving con- 
flisting evidence, whether ground for treating witness 
as hostile. P 

Under s. 423, Criminal Procedure Code, where in 
the case of a conviction by a jury, the Appellate 
Court 1s not authorissd to alter or reverse the verdict 
of the jury unless it is of opinion that such verdict 
is erroneous owing to a misdirection by the Judga 
or to a misunderstanding on the part of th jury of 
the law as laid down by him ani the Appellate 
Qourt cannot, accordingly, go into the facts of the 
case except to s2e waether there has been any mis- 
direction by the Judge. [p. 245, col. 2.] 

The Appellate Court is not entitled in such a case 
to go into the facts and revarsa the findings of the 
jury even though a Criminal Revision Cass has 
pean filed by the Crown for enhancemant of sentenco 
calling upon the High Court to exercis: its powers 
of revision under s. 439, Criminal Procedure Code, 
{p. 226, col. 1.) 

Section 439, Criminu Preesdure Cols, does not 
override the express terms cf s. 123 and a convicted 

arson in showin? caus: agiinss his conviction 
under s. 439 (6), Criminal Procedure Code, has only 
the sama right as hs ha; when h> comes before 
the Court by way of an appeal under s. 423. Khoda- 
bua Haji v. Emperor (1), relied on. [tbid.] 

A trial Judge is entitled to express his opinion to 
a jury freely and emphatically when it seems to him 
to be necessary to do so provided that he warns 
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the jury that his opinion is in no .wsy binding 
upon them and that it is the jury's opinion on the 
facts cf the case alone which matters. [p. 245, col. 


The fact that the answer of a prosecuticn wit- 
ness is in direct conflict with the evidence of other 
‘prosecution witnesses cannot be a reason for allow- 
ing that witness to be treated as hostile and cross- 
examined, 

Or. A. against the conviction of and sent- 
-ence passed by the Court of Session of the 
Coimbatore Division in Case No. 41 of its 
Calender for 1935 and petition under ss. 435 
and 439 of the Ccde of Criminal Procedure, 
-1898, praying the High Court to enhance the 
sentence passed cn the Ist accused in S. C. 
No. 41 of 1935 on the file of the Court of 
Session of the Coimbatore Division. 

Messrs. Nugent Grant, V. L. Ethiraj, T. M. 
Kasturi and N. Somasundaram, for the 
Appellant. 

5 The Public Prosecutor, for the Respon- 
ent. 

Beasley, C.J.—This is an appeal by 1st 
accused in S. C. No. 41 of 1935, in the 
Sessions Court of Coimbatore. The appel- 
lant was convicted of an offeace punishable 
under s. 392, Indian Penal Code, namely 
robbery, as a result of unanimous verdict of 
the jury. He was sentenced to rigorous 
imprisonment for two years by the learned 
Sessions Judge. 

_ Five other accused were charged with the 
appellant under s. 120-B read with 
e. 884, Indian Penal Code, and the appel- 
lant was also charged with accused-Nos. 1 
to 4. and the 6th accused with extortion 
(s. 384, Indian Penal Code) and with the 
same accused with dacoity (s. 395, Indian 
Penal Ccde). Theappellant was acquitted 
on the other charges by tke learned Sessions 
Judge and all the other accused were 
acquitted on all the charges. Briefly put, 
the prosecution case was that the zemindar 
of Ramapatnam was engaged in an illicit 
amour with the appellant's wife, Satya- 
bhama. She wrote to him passionate letters 
and he replied in terms that left no doubt 
as to his relations with her. On December 
28, 1934, the appellant, having come into 
possession of ihe letters written by the 
zemindar to his wife who was the th 
accused in the case being charged with the 
other accused of being engaged in the con- 
spiracy to extort money from the zemindar, 
decoyed tLe letter to his estate in the 
Nilgiris, ostensibly to settle the sale of his 
Shandypet toa prospective purchaser but 
really in order that he might confront him 
there with the proof of his relations with his 
‘wife, the 5th accused. The zemindar spent 
the night of jhe 28th at the appellant's 
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estate at Benhope and whilst he was asleep 
his loaded revolver was taken by the appel- 
lant from under his pillow. Next morning 
the zemindar was taken for a walk round 
the eslale and to a place some distance 
away from the main road. Armed coolies 
had been posted there and on arrival at the 
spot the zemindar was suddenly confronted 
by the appellant with an accusation that he 
had been intimate with his wife end was 
shown the letters written by him to Satya- 
bhama. The lst accused played the part of 
an outraged husband and pulling out the 
zemindar’s revolver from his pocket threa- 
tened to shoot him then and there. The 
ond accused who was present pleaded with 
the 1st accused to spare the zeminday’s life 
and then led the Ist accused away pretend- 
ing toinduce accused No. l to spare the 
zemindar if the latter would pay substantial 
compensation. After some discussion, in 
which accused No. 2 acted as the mediator 
between the zemindar and accused No. 1 
Rs. 25,000 was fixed as the amcunt of com- 
pensation. 

The case for the Crown is that the 
zemindar had no choice in the matter and 
that he thought his life was at stake as he 
was surrounded and beset by the friends of 
accused No. 1 and by armed employees of 
accused No. 1. The place was a lonely one 
and hehad no friend present except his 
own cousin. He was, therefore, forced to 
agree to execute promissory notes in favour 
of accused No. 1 for the amount before 
stated. The case for the Orown is that 
accused No. 1 had made all arrangements 
beforehand and a cooly brought a case in 
which were wriling materials. Accused 
No. 2 wroie two promissory notes for 
Rs. 25,000 which the zemindar signed, as 
compensation. Whilst these’ documents were 
being executed, accused No. 1 sent accused 
No.4 to Coimbatore in his car. Accused 
No. 1 had previously warned three money- 
lending firms in Coimbatore that the zemin- 
dar would require a loan of Rs. 30,000 
towards the end of December. The three 
money-lenders who were friends of accused 
No. 1 had agreed to lend that sum to the 
zemindar and to send the money when 
accused sent for it. Ihe amount required 
frem the money-lenders on December 29, 
was Rs. 27,000. During this time the zemin- 
dar was kept a prisoner in the house. On 
the arrival of money, promissory notes were 
executed by the zemindar in favour of the 
money-lenders and the money brought 
was paid over to accused No. 1. Between 
December 29 and January 10, the zemin- 
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dar wes negotiating for the return of his 
love letters by accused No. 1 and raising 
Inans to re-pay the bankers who had lent 
him the money on December 29. The 
accused No. 1 was insisting on ihe money- 
lenders being paid before he parted with 
the zemindar's love letters. On January 10 
the Police stepped in although the zemindar 
had not complained to the Police of being 
robbed, and as th result of the interven- 
tion of the Police, the appellant and the 
other accused were Charged with the crimi- 
. nal offences. The defence raised on behalf of 
the appellant was that the Inspector of 
Police made a criminal offence of an immoral 
story by introducing the revolver, armed 
coolies, etc-, and that what the appellant did 
was merely to demand Rs. 25,000, the esti- 
mated value to him of Satyabhama, his wife. 
His defence was that the zemindar arrang- 
ed to come to Benhope on tle night of 
December 28, in order to settle negotiations 
for the sale of Shandypet to ane G. D. Naidu, 
of Coimbatore, and for that purpose the 
appellant was to meet the zemindar at Ben- 
hope with G. D. Naidu. That evening, how- 
ever, he discovered before he left Coimbatore 
that the zemindar had grossly abused his 
friendship with him and was carrying, on 2 
guilty relationship with Satyabhama, his 
second wife. On arrival at Benhope he 
waited for the zemindar and that same 
night taxed him with his misconduct and 
told him that he was in possession of certain 
love letters which he had written to Satya- 
bhama. 

The zemindar admitted that he had been 
engaged in an illicit intrigue with her and 
asked him not to give publicity to the fact 
or resort to proceedings in Court and stated 
that if he agreed to that he would think the 
matter over that night and propose an 
arrangement for compromising the affair 
the following morning. Next morning, after 
a discussion, the zemindar agreed to pay 
him Rs. 25,000 as compensation for the 
injury. The figure of Rs. 25,000 was arriv- 
edat on the basis of restoring to the appel- 
lant the money he had spent on Satyabhama 
in the shape of properties, presents and 
jewels. Shortly before this, the zemindar 
who wasin need of money had asked the 
appellant to arrange for a loan of Rs. 30,000 
with certain bankers at Coimbatore which 
Joan was to be availed of in the 
event of the negotiations for the sale 
of Shandypet falling through. As G. D. 
Naidu did not turn up that nigat as pro- 
mised, it was impossible to consider the 
question of further negotiations towards the 
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sale. The zemindar suggested that out of 
the money so arranged by way of loan he 
would pay Rs. 25,000 to the appellant, and 
in order to complete the compromise asked 
the appellant to send some one to Coimba- 
tore to obtain funds from the bankers. The 
zomindar asked him to obtain Rs. 27,000 
and accordingly a messenger was sent to 
Coimbatore for that purpose. In consideri- 
tion of this payment the zemindar insisted 
and the appellant agreed to hand over all 
the letters that had passed between the 
zemindur and Satyabhama stipulating at 


-the same time that that would be done ‘on 


the appellant’s return to Cvimbatcre as 
most of the letters were there. The appel- 
lant denied any threat to shoot the zemindar 
or that he at any time was in possession of 
the zemindar's revolver or caused him to be 
intimidated by his coolies or confined him in 
his bungalow in any manner. 

‘he learned Sessions Judge took a definite 
view of the case es his charge to the jury 
shows. That charge was very strongly 
favonrable to the defence and extremely 
hostile to the case for the Crown. Indeed 
he expressed his own opinion very strongly 
against the zemindar’s evidence, his story 
and the case for the Crown, and left the 
jury inno doubt whatever about his views 
of the case. We may pause here and say 
that atrial Judge is entitled to express his 
opinion toa jury freely and emphatically 
when it seems to him to be necessary to do 
so provided that he warns the jury that his 
opinion is in no way binding upon them 
and that it is the jury’s opinion on the facts 
of the case alone which matters. ‘This warn- 
ing the learned Sessions Judge frequently 
gave to the jury. The jury, however, as 
they were quite entitled to do, accepted the 
zemindar'’s evidence and unanimously found 
the appellant guilty of robbery. Tae learn- 
ed Sessions Judge accepted ihe verdict. 
Accused No. 1 now appeals and as he has 
been convicted by a jury, the provisions of 
s. 423 of the Code of Criminal Procedure 
apply to this case. Tnerefore, the Appellate 
Court by reason of sub-s. (2) is not authoris- 
ed to alter or reverse the verdict of the jury 
unless it is of opinion that such verdict is 
erroneous owing to 2 misdirectiion by the 
Judge or to a misunderstanding on the part 
of the jury of the law as laid down by him. 

The Appellate Court accordingiy cannot 
go into the facts of the case except to see 
whether there has been any misdireciion by 
the Judge. Mr. Grant for the appellant has 
found himself in an exceedingly difficult 
position in view of the fact that the learned 
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Sessions. Judge’ s charge to the jury was so. 


: entirely favourable .to the appellant as he 
. has. from the first frankly admitted. He 
< however, contended that the Appellate Court 


¿ is entitled to go into the fac's of the case 


n and reverse the findings of the jury because 

18 ‘criminal revision case hes. been. filed by 

.' the Crown for enhancement of sentence 

;¢alling upon the High Court to exercise is 

1 powers of revision under Ss. 
: Procedure Code. 
| that section no order under tke section shill 
| bs made to the prejudice of the accused 


|. unless ke has had an opportunity of being ; 


- heard. either personally or by Pleader in 
. his own defence and sub-s. (6) such con- 
< victed person in showing cause shall be 
_ entitled also to.show cause against his con- 
“viction.. Under sub-s. (1) the High Court 
may in its discretion exercise any of the 
.. powers conferred on a Court of appen by, 
_ inter alia, s 423 of the Code. 


ithing ‘contained in this section” which in- 
- cludes.s. 423, a convicted person is entitled 
in ‘showing cause against his conviction to 
go into the facts of the case even though he 
, has been convicted as a result of the verdict 
Of a jury. Sub:s. (2), s. 423, is imperative 
cand Mr. Grant's contention, therefore, is 
“that ‘by implication sub-s. (6) of s. 439, 
-Criminal Procedure Code, cverrides the 
, express terms of the former section. We find 
„it impossible to accept such an extreme 
“contenticn and, had it been intended. by 
-the legislature to override the provisions of 
-an earlier section, such an intention would 
-have been expressly stated. 
In our view a convicted person in show- 
-ing cause against his conviction under 
“sub-s. (6), 8. 439, of the Code has cn!y the 
same right as he has when he ccmes before 
ihe Court by way of an appeal under s. 423. 
-The same view has been taken in ihe only 
-reported case in which, the seme point was 
| considered, némely Khodabux Haji v~. 
Emperor, 147 Jnd. Cas. 1124 (1). It was 
. there a argued that the words “nothwithstand- 
‘ing enything ccntained in this section” 
obliterated the plain language of sub.s. (1), 
of s. 439, in which is incorporated amongst 
others s. 423. Tke Calculta High Court, 
however, declined and in our opinion quite 
rightly) io eccept that argument and held 
that in all cases where ike question of en- 
-‘Hencement of sentence is before the Court, 
- : (13.61 C €; 147 Ind. Cas. 1124; A I 
SOWN 1122; 6 R C401; 35 r L J 554, AA 
a8. 
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439, Criminal © 
By virtue of 'sub-s. (2) of. 


` foür 
` P. Ws. Nos. 


. Grant ` 
< argued that beçause of the a words ` 
‘of sub-s, (6) namely. “Nothwithstanding eny- 


` these 
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the position is just the same as if the 
matter had come before the ‘Court, by way 
of appeal or revision at the instance of the 
convicted person himself. It is indeed ditfi- 
cult to find any reason why the position 
should be otherwise merely because an 
enhancement of sentence is sought for; and, 
as we have elready said, the words “not- 
withstanding anything contained in this 
section” cannot by implication. override 
the express and imperative provisions of an 
earlier section. We are, therefore, against 
the appellant's contention upon this point. 
The appellant accordingly now seeks to 
show that by reason of certain matters 10 
which we will refer, his case was not prop- 
erly put before the Jury by the learned Ses- 
sions Judge. He complains firstly that 
witnesses for the Crown, namely 
17, 18, 19 ard 93, were 
held to bè hostile by the learned Sessions 
Judge and allowed to be cross-examined 
by the Public Prosecutor and that there 
were “not sufficient grounds or at any rate 
wrong reasons werc assigned for treating 
witnesses 2S hostile. Prosecution 
Witness No. 17 is a pers of scme stand- 
ing and his evidence was that the zamindar 


“and his manager came to him and told him 


about the settlement of the matter by the 
payment of Rs. 25,000 to the appel- 
lant and that the appellant had promised 
to return the love letters at Coimbatore 
but had failed to do so ənd that the 
letters were wanted back lest the appel- 
lant might use them again, and that 
they had come to him to ask for his as- 
sistance in recovering them. According 
to the witness the zemindar did not com- 
plain to him thet the money hed heen 
extorted from him. He then described 


he assistance given by him to the ap- 


pellant. When permission to cross-examine 
the witness was sought by the Public 
Prosecutcr, the following note was made 
by the learned Sessions Judge: 


“Permission was granted oa the ground that the 
witness’s answer to certain questions is in direct 


‘conflict with evidence of other prosecution witnesses, 


e.g, the zemindar, Prosecution Witness No. 1.” 


In our view, that is not and can never 
be a-reason for allowing a witness to be 
treated es hostile. Butit is frankly con- 
ceded by Mr. Grant that the subsequent 
cross-examination elicited nothing un- 
favourable to the defence. On the con- 
trary it seems to us that the evidence 
was favourable. Presecution Witness No. 18 
was also a mediator wht? was asked to 
get the letters for the zemindar and he des- 
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cribed his efforts. The learned Sessions 
Judge allowed the witness to be ¢ross- 
examined on the ground “that heis re- 
luctant to give evidence against accused 
No. 1 or to disclose full facts” and it 
is possible that he may have exhibited a 
reluctance by the way in which he gave 
his evidence. But with regard to him also, 
it is admitted that he stated nothing it- 
jurious to the appellant. On the contrary, 
he helped his cise. Prosecution Witness 
No. 19 also was a mediator. He was 
cross-examined and stated nothing in 
cross-examination damaging to the appel- 
lant’s case. Prosecution Witness No. 23 
was also cross-examined by the Public 
Prosecutor with the Court's permission for 
the reason that “witness knows more of 
this case than he is willing to state.” 
His cross-examination also elicited nothing 
unfavourable tothe appellant. Mr. Grant 
however contends that the evidence of these 
witnesses was of vital importance to the 
defence because they stated that the 
zemindar did not complain to them of any 
extortion by threats; and his complaint is 
that because these witnesses were held to 
be hostile at the evidence stage of the 
` trial, a bad impression must thereby have 
. been formed of them by the Jury. and that 
thie learned Sessions Judge should have 
explained the matter to the Jury and told 
them that they might still believe those 
- witnesses. Unfortunately: this contention 
overlooks the fact that the learned Ses- 
- sions Judge did do so, Indeed he went 
a good deal further and in para.. 30 of 
his charge he relies upon the panchayat- 
dars’ evidence in opposition to that of the 
zgemindar and in para. 31 upon this point 
he says: 
© “Do you believe that the panchyaidars (the wit- 


nesses already referred to) would “have had any- 
thing to do with this matter if the zemindar 


had told them he had been robbed at the point . 


of a revolver, remember that the zemindar himself 
admits he did not in so many words ask the 
panchayatdars to relieve him of his liability to 
pay Rs, 27,000.” 


This seems to us to be a strong indica- 
tion to the jury that the evidence of those 
witnesses should be accepted in preference 
. to that of the zemindar. Another complaint 
made by Mr. Grant is that according to 
the evidence a well-known Vakil in Coim- 
pbatore was consulted by the zemindar with 
. the object of getting back the love letters. 
This witness was not called by the pro- 
secution. Mr. Grant contends that the 


fact that he was not called by the prosecu- - 
tion’ to say whether the zemindar told: 
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him that ihe promissory notes were got 
because of threat with the pistol raises 
the inference that he was not told and 
that the learned Sessions Judge should 
have referred to this in his charge to the 
jury. The first comment to be mide about 


this is that a Judge is not bound to 
mention every pint the defense put 
forward. What he has to do is to put 


the defence fairly before the jury and 
furthermore the absence of this person 
from ths witness-box does not seem at 
the time to have been regarded by the 
defence as at all important. If they had 
chosen, the defence could have invited the 
Court to call the witness as a Court wit- 
ness. No such invitation was given. We 
do not think it necessary to refer to one 
or two other matters put forward by Mr. 
Grant because they are of very minor 
importance indeed. We are quite unable to 
find anything in the learned Judge's charge 
to the jury in the least degree unfavour- 
able to the appellant. On the contrary, 
it was, sg we have already stated, an 
exceedingly strong address on the appel- 
lant’s behalf. Examining the charge to the 
jury, there isno sort of criticism adverse 
to it that can possibly be made by the 
defence. On the other hand, we are bound 
to say that it is possible for the Crown to 
criticise it a great deal. We refer here 
particularly to what the learned Sessions 
Judge says about the events which hap- 
pened before December 23. In para. 29 he 
says in dealing with the money-lenders 
whom he describes as grasping, greedy 
and unscrupulous, a criticism which ap- 
pears tous to be quite irrelevant, as fol- 
lows: 

“A bout December 21, probably soon after 
the zeminda?’s interview with G. D. Naidu 
at the accused No. 1's house, accused No. 1 
approached three money-lenders..... 
These three money-lenders are friends of 
accused No. 1. They are mutual friends. 
They are alg) directors of each other's 
eoncerns. Acsusel No. 1 told them that 
the zemindar wanted to borrow R3. 30,009 to 
buy an estate on the hills and would 
probably want the money towards 
the end of the month. They asked no 
questions. In true money-lender’s spirit 
they at oncə agreed to lend Rs. 30,099 to 
the zemindar. ‘The security was rather 
better than suca money-lenders u3urlly 

et. Zemindars are rare victims. This 
zemindar had ouly recently takes over 
his estate arl wis nob yet hopslessly in- 
“volved in debt. Tne lst accused told 


— 
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them he would send for the money when it 
was required. Onthe 291h, accused No. 1 sent 
his driver from Eenhope with a chit to 


‘them to send Rs. 27,000 to Benhcpe. They 


hastened to comply. One can only infer 
that accused No. l had seen them on 


the 28th evening before he set out for 


Benhope. How much he told them it is 
im possible to say.” 

The story about the zemindar requiring 
to borrow money to buy ¿n estate on the 
hills appears to be. quile untrue. These 
facts seem to us to show that as early es 
December 21, the appellant had planned 
to get this large sum of moneyifrom the 
zeminadar and if as the learned Sessions 
Judge thinks the appellant saw the money- 
lenders on the evening of the 28th before 
he: set out for Benhcpe, itis obvious that 
e intended the morey to be paid at 
Benhope. It is most probable also that 
on December 21, ke must have had in 


-his possession the lcve letters and that 


he intended to use the love letters for 
ihat purpose. This cf course does not go 
the whole way in support of the prosecu- 
tion case, namey, the use of the revolver, 
but it certainly is very strong support 
indecd for the case for the prosecution 
that ihe appellent intended at least io 
extort the money from the zemindar and the 
appellant was not the outraged husband 
seeking for ecmpensation only. This aspect 
of ihe case is not even faintly put be- 
fore the jury. 

On the contrary it is almost compleiely 
obscured by a violent attack upon the 
money-lenders. In another matter it seems 
to us that some qualification might have 
been added to his observaticns by tke 
learned Sessions Judge. Theat. is where he 


deals with the subsequent conduct of the 


zemindar. He did not complain of any 


-criminal act such ag the use of the revol- 


ver and the armed coolies. We have to 
consider what it wes that the zemindar was 
principally concerned about at that 
time. His pressing need was to 
get back the evidence of his illicit 


“intrigue with Setyabhama, namely his love 


letters. Whilst those remained in the 
posseseion of the appellant, he was in 
danger of exposure or still further demands 
upon his pocket. His object was io keep 
the matter secret although he had to 
make certain disclosures to the panchayat- 
dars wlose aid he wanted in the matter. 
Is it likely that a men desirous of keep- 
ing such a matter secret would make 
a criminal charge against a person who 
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had extorted the money? ‘That would be 
the very best way of making the matter 
public to all. It is the knowledge that 
blackmailed persons are unwilling to ex- 
pese themselves to such publicity that 
renders blackmail easier of performance. 
The fact that the zemindar did not com- 
plain of criminal conduct is put very 
heavily against him by tke learned Ses- 
sions Judge without the qualification -to 
which we here already. referred; and it 
is yuite possible that the’ jury whose 
foreman is described as a person of con- 
siderable intelligence may have thought 
these matters to which we have referred 
of some importance. We must also refer to 
another matter. This appears in para. 20 of 
the learned Sessions Judge's charge to the 
urg: : 
4 “On his own showing accused No. 1's behaviour 
was morally mcst reprehensible. He was prepared 
to make money out of his wife's dishonour Cit 
may be she is only his mistress, but if she is his 
wife his conduct is not better but worse)”. 

The fact that the women may only 
have been the mistress end not the wife 
has a very important bearing on the 
charge of extortion, which of course was 
not one to be tiied by the jury but by 
the learned Sessions Judge, and in view 
of the appellant's defence if the woman 
was only his mistress, there was no defence 
at all to the charge of extortion. In our 
view this appeal cannot succeed and must 
be dismissed. With regard to the enhance- 
ment of sentence, we can sce no reason 
for inereasing it. The criminal revision 
case must, therefore, elso be dismissed. 

A Revision dismisse d. 
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Babu JANG BAHADUR SINGH AND - 
OTHERS—DEFENDANTS—ÅPPELLANTS 
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BASDEO SINGH AND OTRAERS—PLAINTIFFS 
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Surety—Fond by surety in favour of Court—Right 
of pre-emptors to enforce it declared in bond- Pre- 
empiors, if can enforce -— Pre-emption — Decree—Ap- 
plication to enforce collateral security — Competency 
of—Mesne profits — Deposit of purchase money— 
Vendee retaining possession—Liability for mesne 
profits—Contract Act (IX of 1872), s. 134—Contract of 
guarantee in favour of Court—Creditor not party— 
S. 134, if applies—Creditor allowing remedy against 
debtor to be barred — Omission, if discharges 
surety. bd 

The executants of a surety bond to ensure payment 
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ofdamages and costs in favour of the Court for stay 
of execution of a pre-emption decree stipulated 
that they hypothecated properties specified in the 
bonds to ensure payment of damages and costs to 
which the pre-emptors might befound to be entitled. 
On the face of it, it purported to be in favour of the 
Court and in theend it was declared that the pre- 
emptors will havea right to enforce the bonds by 
instituting suitsfor recovery of damages and costs 
by sale of the hypothecated property. The pre- 
emptors sued on the bond after the application 
for which the security was supplied was dismiss- 
ed: 

Held, that having regard to the last stipulation 
in the bond, the pre-emptors were entitled to enforce 
the security bond. 

A decree in a suit for pre-emption is completely 
executed when the pre-emptor deposits the purchase 
money and takes delivery of possession. An ap- 
plication for enforcement of a collateral security is 
wholly out of place in execution proceedings in the 
pre-emption case. A separate suit is necessary. [p. 
250, col. 2.] 

A pre-emptor becomes entitled to possession of the 
pre-empted property immediately on depositing the 
purchase money, and the vendee retaining possession 
after that event must be considered to bein wrong- 
ful possession and liable to pay mense profits to the 
pre-emptor. [p. 251, col. 2.] 

Section 134, Contract Act, presupposes the exis- 
tence of a contract of guarentee, to which the creditor 
and the surety, if not also the debtor, are parties. 
The liability of the surety arises from an underteking 
given by him to the creditor in consideration of 
something done by the latter. Where, therefore, 
there is no contract between the surety and creditor 
and a security bond isexecuted by the surety at the 
instance of the debtor and in pursuance of orders 
of the Court granting stay of execution, the creditors 
are not parties tothe contrect of guarantee, even if 
they areempuwered under the bond to enforce it. 
In ae circumstances, s,134 does notappiy. [p. 251, 
col. 1. 

On the question whether, ifthe creditor allows his 
remedy against a debtor to be barred by limitation, 
the surety is discharged, or whether his omissicn 
accounts to no more than a forbearance on his part 
tosue the debtor, so far as the Allahabad High 
Court is concerned, the surety is discharged in 
consequence of thefailure of the creditor to sue the 
debtor within limitation. Salig Ram Misir v. 
Lachhman Das (1), referred to. [ibid.] 


S. CO. A. from the decision of the 
T D Judge, Benares, dated May 6, 
1932. 


Messrs. N. P. Asthana and Gupalji Meh- 
rotra, for the Appellants. 
Mr. Mushtaq Ahmad, 

dents. 


for the Respon- 


Niamat Ullah, J.—These four connected 
appeals arise outof tiwo suits brougnt by 
Basdeo Singh and others, appellants in 
B. A. Nos. 1150 and 1323 of 1932, on foot 

of two security bonds, one executed by 
Musammat Manki Kunwar, apppellant in 
S. A.No. 1139 of 1932, on August 6, 1923, 
and the other by Jung Bahadur Singh and 
others, appellangsin S. A. No. 1133 cf 1932, 
on September 5, 1933. Thə suits were de- 


JANG BAHADUR SINGH v. BASDEO stned (ALL) 


249 


creed by the lower Court. The plaintiffs 
and the defendants were both dissatisfied 
with the decree passed by the trial Court. 
Hence four appeals were filed in the Court 
of the District Judge, who upheld those 
decrees. The four appeals before us are 
from the decrees passed in appeal by the 
District Judge. The circumstances lead- 
ing to the present litigation are these: 
Basdeo Singh and others brought two suits 
for pre-emption against Baj Singh, who 
was the vendee under two sale-dceds from 
certain persons. Both these suits were 
decreed by the trial Court on payment of 
certain amounts. The vendee preferred 
one appeal inthe Court of the District 
Judge and another to this Court. Two dif- 
ferent Courts of appeal had to be restored 
to because the two suits had been different- 
ly valued. The successful pre-emplors 
deposited the sums, which they had to pay 
under the decrees of the Court, on June 21, 
1923, and applied for execution of the 
decrees in their favour. The vendee ap- 
plied for stay of delivery of possession 
pending his appeals. Stay was granted on 
condition of the vendee furnishing secu- 
rity for any loss resulting to the pre- 
emptcrs from -the order of stay. It does not 
appear-nor is it material to know—whe- 
ther the order of stay was passed in both 
cases by this Court, to which the appeal 
pending in the Court ofthe District Judge 
had been eventually transferred, or the 
order of stay referred was in one case 
passed by the District Judge while the 
appeal was pending before him and in the 
other by this Court in the appeal pending in 
it. It is not in dispute that two security bonds 
were executed, one on August 6, 1923, by 
Musammat Manki Kunwar, the appellant 
in S. A. No. 1189, and the other on 
September 5, 1923, by Jung Bahadur Singh 
and others, appellants in S. A. No. 1133. 
The two sets of sureties hypothecated 
certain properties as securities demanded 
by the Court or Courts. 

The vendee’s appeals were eventually 
dismissed by this Court, and possession was 
delivered to the pre-emptors on March 11, 
1927. Two suits were brought by the pre- 
emptors on July 8, 1930, for enforcement 
of the aforesaid security bonds. The 
plaintiffs claimed mesne profits for three 
years (1924 —26) by sale cf ihe properties 
hypothecated in the bonds aforsaid. They 
impleaded, as defendants, the sureties and 
the vendee Baj Singh. The sureties con- 
tesied the suits inter alia on the grounds; 
(1) That the plaintiffs were not entitled to 
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sue on the security bonds; (2) That the 
remedy sought bythe plaintiffs could not 
be obtained in separate suits and that the 
same should have been obtained, if at all, 
in the pre-emption suits; and (3) That 
as the plaintiffs had allowed their remedy 
against the vendee, Baj Singh, to become 
barred by limitation, they were not en- 
titled to enforcethe security bonds, as by 
their own omission to sue the principal 
debtor, Baj Singh, the sureties were dis- 
charged. These defences did not find 
favour with the trial Court, whose decrees 
in thetwo suits were affirmed by the 
lower Appellate Court. The plaintiffs were 
dissatisfied with the decrees passed by 
the trial Court so far as the mesne pro- 
fits decreed tothem fell shor: of the gross 
rental claimed by them. Their Appeals 
were also dismissed by the lower Appellate 
Court. The sureties have pressed in their 
appeals all the three grounds on which 
they contested the plaintiffs’ claim. The 
plaintiffs appeals involve consideration of 
the amount of the mesne profits claim- 
ed by them. 

Taking the sureties’ appeals first, the 
first: question which we are called upon to 
decide, is whether the plaintiffs are entitl- 
ed to sue on the security bonds. It is 
pointed out by the sureties’ learned Coun- 
sel that one ofthe bondsis in favour of 
the District Judge while the otheris in 
favour of the .Registrar of this Court, and 
that no assignment has been made by the 
two officers to the plaintiffs of their right 
to sue onthe bonds. It is also argued 
that the District Judge, as such, could not 
make any assignment of his right to sue, 
assuming such right was vested in him. 
We have carefully considered the stipula- 
tions contained in the security bonds; and 
are of opinion that the consideration intvol- 
ved inthe argument indicated above did 
not arise in these appeals. The two 
security boncs are substantially identical, 
except thatone of them isin favour of 
the District Judge end the other in favour 
of the Registrar of this Court. The execu- 
tants ofthe bonds set out the point at 
issue in the preemption appeals and the 
fact that the vendee Baj Singh had to 
furnish security in pursuance of the 
orders of the Courts, in which the appeals 
were pending. The sureties proceeded 
to stipulate that they hypothecated pro- 
perties specified inthe bonds to ensure 
payment of damages and costs to which the 
pre-emptors might be found to be entitled. 
` On the face of them the bonds purport to 
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be in favour of the District Judge and the 
Registrar of this Court respectively. In 
the end it is declared that the pre-emptors 
will have a right to enforce the bonds by 
instituting suits for recovery of damages 
and costs by sale of the hypothecated 
property. We think that, having regard 
to the last stipulation, the plaintiffs are 
clearly entitled to maintain the suits for 
enforcing the security bonds. Inthe ab- 
sence of a stipulation expressly empower- 
ing the plaintifis to sue, a question 
might have arisen as to whether the bond 
executed in favour of the District Judge, 
as such, can be effectively enforced, and 
further whether the bonds can be enforced 
by the plaintiffs, in the absence of deeds 
of assignment executed in favour of the 
plaintiffs; but we hold in the circum- 
stances of this case, that the stipula- 
tion already referred to en'itled the plain- 
tiffs to institute the suits for enforcing the 
security bonds. 


The second contention, namely that the 
plaintifis should have obtained relief by 
applications in the pre-emption suits, has 
no force. A decree ina suit for pre-emp- 
tion is completely executed when the pre- 
emptor deposits the purchase money and 
takes delivery of possession. An applica- 
tion for enforcement of a collateral secu- 
rity is wholly outof place in execution 
proceedings in the pre-emption case. In 
this view we reject the second contention 
put forward on behalf of the sureties. 

The third and the last contention 
raises a question of some importance. It 
is argued that the sureties were dis- 
charged in consequence of the failure of the 
pre-emptors to institute suits for mesne 
profits against the vendee within limitation. 
Reliance is placed on s. 134, Contract Act, ` 
which provides that the surety is discharg- 
ed by any contract between the creditor 
and the principal debtor by which the 
principal is relieved, or by any act or omis- 
sion of the creditor the legal consequence 
of which is the discharge of the principal 
debtor. Section 137 of the same Act lays 
down that mere forbearance on the part 
of ihe creditor to sue the principal-debtor 
or to enforce any other remedy against 
him does not, in the absence of any pro- — 
vision in the guarantee to the contrary 
discharge the surety. There is some differ- 
ence of opinion among the High Courts on 
the question whether, if the creditor allows 
hisremedy against a debtor to be barred 
by limitation, the surety is discharged, or 
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“whether his omission amounts to no more 
‘than aforbearance on his part to sue the 
debtcr. So far as this High Court is con- 


cerned, the view seems i0 have prevailed ` 


that the surety is discharged in conse- 
quence of the failure of ihe creditor to 
sue the debtor within limitation: see 
Salig Ram Misir v. Lachhman Das (1). In 
the peculiar circumstances of this case, 
we donot think it necessary to pronounce 
an opinion on this question. 

Section 134, Contract Act, presupposes the 
existence of a contract of guarantee, to 


which the creditor and the surety, if not- 


also the debtor, are parties. The liability 
of the surety arises from an undertaking 
given by him to the creditor in consider- 
aticn of something done by the’ latter. 
In the case before us, there was no contract 
between the sureties and the plaintiffs. 
` The security bonds were executed by 
the sureties atthe instance ofthe debtor 
and in pursuance of the orders of the Courts 
granting stay. The plaintiffs, the pre- 
emptors, were not privy to the arrange- 
‘ment which resulted in the execution of 
security bonds. The Court put the vendee 
on terms when it granted his application 
for stay of execution of decrees. For 
aught we know, the pre-emptors were 
opposed to any stay being granted. In 
any case, there is no evidence that they 
.were party to the contract of guarantee, 
under which the sureties become liable. 
Tke bonds clearly recited the circumstances 
in which the sureties agreed to hypothecate 


their properties. As already stated, the 
bonds are in favour respectively of the 
District Judge and the Registrar. The 
fact that the sureties empowered the 


plaintiffs to enforce the undertaking given 
by them (the sureties) {to the Court does not 
imply that tke plaintiffs became a party 
to the contract of guarantee embodied in 
the bonds. In this view, s. 134, Contract 
Act, does not apply to the facts of the 
present cese. Assuming s. 134 is other- 
wise applicable, and if the clause empower- 
ing the plaintiffs to enforce the security 
bonds be taken tobe no more than an 
assignment by the obligee under the bonds, 
4. ea the District Judge in one case and 
the Registrar in the other and the pleintiffs 
be considered to be assignees cf the 
aforesaid cfficers, s. 134, Contract Act, 
does not lead to the result contended for 
by tke sureties. It is clear that no such 
act or omission can ke attributed to the 


(1) 50 A 211; 10? Ind. Cas. 42; A IR 1928 All. 46° 
25A LJ 987, 
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District Judge or the Registrar which had 


the legal consequence of discharging the 
principal debtor. The deeds being in 
favour of the District Judge and the 
Registrar respectively, the plaintiffs cannot 
be considered to be the creditors in their 
Own right under a contract of guarantee. 
For these reasons we think that s. 134, 
Contract Act, isnot applicable to the cir- 
cumstances of the present case. 

As regards the appeals ` filed by the 
plaintiffs (the pre-emptors), the only ques- 
tion thereby raised has reference to tke 
amount of mesne profits to which they 
are entitled in consequence of the vendee 
remaining in possession of the pre-empted 
property after the deposit by the pre-emp- 
tors of the pre-emption money on June 2], 
1923. The plaintiffs became entitled to 
immediately after they 
deposited the pre-emption money on June 
21,1923. The plaintifs have claimed 
mesne profits for three years, viz, 1924- 
26, which is practically coveréd by the 
period for which they are entitled to mesne 
profits. The trial Court calculated mesne 
profits on a somewhat peculiar.basis. The 
learned Subordinate Judge assumed that 
immovable property was sold at 33 years’ 
purchase, and held that the plaintiffs were 
entitled to mesne profits at the rate of 
3 per cent. on the purchase money paid by 
them in the pre-emption suit. We do nit 
think this is a satisfactory mode of 
awarding mesne profits in a case like this. 
A pre-emptor becomes entitled to posses- 


_ sion of the pre-empted property immediately 


on depositing the purchase money, and 
the vendee retaining possession after that 
event must be considered to be in wrongful 
possession and liable to pay mesne profits 
tothe pre-emptor. The expression “mesne 
profits” has been defined in the Civil 
Procedure Code as profits which the 
person in wrongful possession of property 
actually received or might with ordinary 
diligence have received therefrom together 
with interest on such profits. According 
to the plaint in each of the two cases, 
the plaintiffs are entitled to Rs. 422 per 
year and interest thereon in each case. 
The accuracy ofthe figure mentioned jn 
the plaints has not been specifically chal- 
lenged inthe written statements or at any 
time after they were filed, and we are 
disposed to accept the plaintiffs’ figures. 
The plaintiffs have claimed interest at 
the rate of 9 per cent. per annum; but we 
think that no more than 6per cent. 
per annum simple should be awarded. Acc- 
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ordisgiy we modify the decrees passed by 
the lower Courts and award to the plaintiffs 
mesne profits for each suit at the rate of 
Rs. 422 per annum frem January 1, 1924, 
till realization with interest at 6 per cent. 
per annum simple Appeals Nos. 1133 
and 1139 of 1932 are dismissed. Appeals 
Nos. 116 and 1323 of 1932 are partly 
allowed and the decrees of the lower 
Courts are modified as indicated above. 
The plaintiff-appellants shall have 7/8ths of 
their costs in all the Courts. 
N. Order accordingly. 


; LAHORE HIGH COURT 
Second Civil Appeal No. 1903 of 1935 
Feburary 14, 1936 
AGA HAIDAR, J. 
Musammat AKHTARI BEGAM--DEFENDANT 
—ÅPPELLANT 
versus : 

ALLAH JAWAYA AND oTdERS—PLAINTIFERS 
AND ANOTHE&—DEFENDANTS— RESPONDENTS 

Practise—Judgment—Lower Appellate Court, whe- 
ther must look into all evidence before recording 

ding of fact—Presumption. 
Pitre 4 ka authority which lays down that the 
lower Appellate Court before recording a finding of 
- fact should refer to each and every document or 
Piece of evidence onthe record while recording its 
finding. It may be presumed that all the relevant 
evidence was, brought to the notice of the Judge and 
he had itin his mind when he delivered his judg- 
ment. 


S. C. A. from the decree of the District 
- Judge, Hissar, dated May 27, 1935. 
Mr. N. C. Pandit, for the Appellant. 
Messrs. Tasudduq Hussain and Muham- 
mad Amin, for the Respondents (Plaintiffs). 
Judgment.—tThis is a defendant's ap- 
peal arising out of a suit for possession 


of certain land. The trial Court dismiss-. 


the plaintiffs’ claim. The plaintiffs 
went up in appeal and the Dis- 
trict Judge has allowed the appeal 
in part andsent the case to the Deputy 
Commissioner for necessary action. The 
defendant Musammat Akhtari Begum has 
come uptothis Court in second appeal. 
Musammat Akhtari Begum (defen- 
dant No. 2) isthe wife of Muhammad 
Amin (defendant No.1). The couple have 
no children. On January 21, 1922, Muham- 
mad Amin (defendant No. 1) executed a 
deed of gift in favour of his wife. In 
this deed of gift the value of the property 
is given es Rs. 10,000. The property, the 
subject-matter of the deed, consisted of 
houses and agricultural land. On March 
1, 1932, the paiwart made a report and 


ed 
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on November 29, 1932, mutation was 
presented before the Tebsildar. The donor, 


Muhammed Amin, appeared before the 


Revenue Authorities and denied the gift. 
Subsequently, he admitted the gift and 
mutation was sanctioned in the name of 
Musammat Akhtari Begum, his wife, on 
July 9, 1934. This was of course during 
the pendency of the present suit. On 
July 7, 1933, Muhammad Amin (defendant 
No. 1) executed a sale-deed in favour of 
the plaintiffs for a sum of Rs. 3,000. The 
sale-deed was in respect of a portion of 
the landed property which formed the 
subject-matter of the deed of gift in 
favour of defendant No. 2. When the 
plaintifis proceeded to obtain possession, 
they were resisted. They brought the 
present suit on November 11, 1933. 

The lower Appellate Court has observed 
that the trial Court's finding that Muham- 
mad Amin had really sold the land in 
dispute for Rs. 3,000 on July 7, 1933, had 
not been challenged before it by the 
defendants. Therefore this sule must be 
taken to be a good and valid sale. The 
important question, however, which arose 
on the pleadings was whether the gift 
made by defendant No. 1 in favour of 
defendant No.2 was made in good faith or 
it was merely a fictitious and colourable 
transaction, The lower Appellate Court 
has considered the surrounding circums- 
tances ofthe deed of gift. It is pointed 
out that about the time when the deed 
of gift was executed, defendant 
No. 1l wasin avery embarrassed condition 
and a decree for a sum of Rs. 14,589-8-0 
had been passed against him and his 
brother on January 24, 1930. There was 
also a bond which defendant No. 1 and 
his brother had executed for Rs 1,400 on 
August 22, 1930. There was another debt 
of Rs. 1,000 which was due to the plaintiffs 
themselves from defendant No. l. Itis 
important to note that the property covered 
by the deed of gift, which is valued at 
Rs. 10,000 represents the whole of the 
immovable property belonging to defen- 
dant No. 1, while his debts about this 
time amounted toRs. 9,000. Ina matter 
of this kind, a Court cannot lose sight of 
the relationship existing between the al- 
leged donor and the donee. The finding 
of the lower Appellate Court is that the 
gift was not perfected as required by the. 
Muhammadan Law by delivery of posses- 
sion to the donee asthe husband has been 
living with the wife in he family resi- 
dence. The District Judge has made a 
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somewhat curious observation in trying 
to fortify his finding as to the fictitious 
nature of the transaction by the same 
observation that, ifthe donor had really 
gifted his property to his wife, he would 
not have sold it tothe appellants subse- 
quently. However no importance need be 
attached to this remark and the fact re- 
mains that we have a clear finding that 
the gift was a ficlilious transaction to 
which no legal effect can be given. I 
attach considerable importance tothe fact 
that neither the donor nor.ihe donee en- 
tered into the witness-bos in order to 
support the story of the gift. If they had 
given evidence, they would have been 
able to show the circumstances under which 
(he gift was made and the case would 
have been considerably strengthened if 
after cross-examination they would have 
satisfied the Court that the gift, as a 
matter of fact, was areal and genuine 
transaction under which ‘the title to the 
house passed from the donor to the donee. 
‘This has. not been done and I always look 
with suspicion ‘at the absence from the 
witness-box of the parties principally in- 
terested in upholding the transactions such 
asthe one before me. 

` It was argued by Counsel for the appel- 
lant that important evidence has not been 
looked into bythe lower Appellate Court 


inasmuch as there is no mention of it in: 


the judgment. There is no authority 
which lays down that the lower Appellate 
Court before recording a finding of fact 
should refer to each and every document 
or piece of evidence on the record while 
recording its finding. We may take it 
that all the relevant evidence was brought 
to the notice of the District Judge and he 
had it in his mind when he delivered his 
judgment. I, therefore, affirm the decree 
ofthe lower Appellate Court and dismiss 
the appeal with costs. I have heard Mr. 
Tasuddaq Hussain in support of the cross- 
objections. He challenges the finding of 
the Court below that Muhammad Amin 
(defendant No. 1) was an Abbasi Qureshi 
and, therefore, amember of the agricul- 
tural tribe. This finding which is a finding 
of fact, seems to be based upon some evi- 
‘dence and in second appeal I cannot go 


behind it. The cross-objections are ac- 
cordingly dismissed. No order as to costs. 
D. Appeal and cross-objections 
dismissed, 
s 


M. L. GAUTAM v. BMPBROR (ALU) 


ALLAHABAD HIGH COURT 
Specal Bench 
Criminal Miscellaneous Nos. 114 and 187 
of 1935 
May 12, 1936 
SULAIMAN, C. J., ALLSOP AND BAJPAT, Jd. 
M. L. GAUTAM—Appticant 
“versus 
EMPHROR—Opposirs Party. 


Criminal Procedure Code (Act V of 1898), s.99-A— 
Translation of original book written by non-Indiang 


-—Book directed against supposed capitalists who-ex- 


ploit the working classes—Original authors not hav- 
ing His Majesty or British Government in India in 
mind—Transiation, if comes within s. 99-A—S, 99-A, 
scope of —Conditions of applicability—Original book, 
a Manifesto of the Communist Party—Working 
classes inctied to overthrow capitalists even with use 
of force—Translation, if falls within s. 158-A, 
Penal Code (Act XLV of 1860). 

It cannot be laid down as any general proposition 
that translations should be peimissible when the 
originals are not proscribed. Translations in India 
vernaculars may become acceseibls to a very large 
population and the danger arising therefrom may be 
immensely greater, calling for the intervention, of the 
Government. The Courts are not concerned with the 
policy underlying such forfeitures, The sole consi- 
deration is whether the books contain any objec- 
tionable matter referred to ins. 99-A, Criminal Pro. 
cedure Code. [p. 256, col. 1] | 

Where the authors of the original books did not 
have His Majesty the King-Emperor or the Govern- 
ment established by law in British India particalar- 
ly in mind and were attempting to deal with certain 
supposed conditions prevailing in the entire world, 
it is very difficult to hold that these books bring or 
attempt to bring into hatred or contempt or excite 
or attempt to excite disaffection towards His Majesty 
or the Government established by law in British 
India. It is possible that such writinge may 
have the remote effect of causing some disitfaction, 
But it cannot be said that there wae any such inten- 
tion directly implied. When they seem to be direct- 
ed against supposed capitalists who exploit the 
working classes, the translations cannot be brought 
within the scope of s. 99-A.  [p. 257, cul. 2] 

In order to make s. 99-A, applicable, two things 
are necessary: (1) promotion of feelings of enmity or 
hatred, and (2) between different classes of the sub- 
jects. Everything done which may have a remote 
bearing on promoting feelings of hatred or enmity 
would not be an offence. There should either be the 
intention to promote such feelings or such feelings 
should be promoted as a result of such publications, 
Aguin feelings of enmity and hatred should be 
aroused between two classes of His Majesty's sub- 
jects, that is tosay, between two sections of the 
people which can be classified as two groups opposed 
to each other. A vague, indefinite and nameless 
body, even though given one name, may not in certain 
circumstances be considered as a class by itself, par- 
ticularly if individuals overlap indiscriininately, 
although it is not n:cassary that the classes should 
be so distinct and separate as to make it easy to 
put an individual in oneclass or the other. The 
section does not contemplate the penalising of poli- 
tical dostrines, even though of the extreme kind 
like Communism, but merely such writings aa 


-directly promote feelings of hatred or enmity. [p, 


258, col. 2.) ; A eg A : 
Where a book contains passages in it which might 
be construed to create some distant feeling ` of 


254 
disaffection against the rich and the wealthy, but it 
is not easy to hold that they have the direct effect 
of actual promotion of any ill-feeling or hatred, par- 
ticulaily ae the theme isa contrast between -capi- 
talism and labour throughout the world and in all 
the stages of history, it cannot be said that the 
book contains objectionable matter within the scope 
of s. 153-A, Penal Code and the benefit of doubt 
should be given. [2bi4.] 

Where the original book not only propounds the 
doctrine of Communism, but is a manifesto of ths 
Communist Party and professedly contains “ a com- 
plete theoretical and practical party programme’’, 
and the picture of the class struggles is highly 
coloured, and references to the French Revolution 
of 18380, the Parisian Insurrection of 1848 and ths 
Reform Agitation in England, etc, point to the 
readers a revolutionary method for the achievement 
of the purpose in view, and there ig a pointed re- 
ference tothe methods often adopted by the pro- 
letariat in destroying property, smashing machinery 
to pieces and setting factories ablaze and restoring 
by force the former status of the workman and dec- 
lares that Communists must everywhere support 
théir revolutionary movement against the existing 
social and political order of thinge and announces 
that the end can be'attained only by the forcible 
overthrow ofall existing social conditions, and ends 
with an appeal td the working men to unite, the 
translation of the book directly aims at promoting 
class hatred and enmity, and in fact incites work- 
ing classes to overthrow the capitalist classes even 
with the use of forca, and so it undoubtedly con- 
taine matter which is objectionable under s. 153-A, 
[p. 258, col. 2.] i 

Mr. J. C. Mukerji, for the Applicant. 


- The Government Advocate, for the Crown" 


Order.—These are applications under 
8. 99-B, Criminal Procedure Code, made 
io the High Court to set aside two orders 
of the Local Government under which 
printed translations of two books made by 
the applicants have been declared for- 
feited. The main point for consideration 
ig whether these books or any of them 
contain any matter, the publication of 
which is punishable under s. 124-A or 
s. 153-A, Indian Penal Code. It is clear 
from s. 99-D that if this Special Bench is 
not satisied that they contain matters of 
such objectionable nature, we must set 
aside the order of forfeiture. 

The first bookis a Hindi translation of 
Lenin’s “Imperialism, The Highest Stage 
of Capitalism” together with the publisher's 
announcement and the prefaces to the 
French and the German editions. Lenin 
-wrote this pamphlet in Zurich in the spring 
of 1916 during a time when the Great 
War was in progress. The book was 
written, as the author himself admitted, 
“with an eye to the Tsarist Censorship,” 
and was therefore written with a certain 
„amount of caution. Apparently the book 
successfully passed the Russian Censor- 
ship, for the author boastfully stated in 
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the preface to the latter edilions that 
“this book too is lawful in the eye ofthe 
Tsarist Censorship.” The professed object 
of the pamphlet was that the Great War 
was an imperialist war on both sides. The 
main theme of the author as summed 
up in the publishers announcement was 
to show that Imperialism is a developed 
form of Capitalism and that the Capitalist 
system has accomplished its work and the 
present age for it is an age of decay 
and decline. From the author's point of 
view it is only after viewing the ‘state 
of the entire economic system and not 
merely on the basis of the condition of 
a particular country thatit can be decid- 
ed whether social revolution is possible in 
a country or not. He has -emphasised 
that “on being trampled down by im- 
perialist states even industrially backward 
countries can prepare themselves for anew 
in the preface to the 
French and German editions the author 
declared that his aim was to give a picture 
of the economic system and the reciprocal 
international relations of the capitalist 
word, which may serve as an example 
to very many communists of advanced 
countiies. The professed object was to 
disclose the alleged hollowness of the idea 
and the hopes of the Social-Pacifists to 
establish a republic in the world. 

The author is labouring under the idea 


‘that Capitalism practises oppression through 


railways and other enterprises upon a 
billion people, and helps in harassing 
end plundering half the population of the 
world, to quote his own words, people in 
colonies and semi-colonies and the people 
in slave countries as well as the wage- 
slaves of capitalism even in civilised coun- 
tries. He has referred to America, Eng- 
land, Japan, Russia, Germany and France 
as capitalist countries and developed his 
theme that the Great War was resolved 
upon to decide whether the bankers of 
England or those of Germany should get 
the major portion of the plunder, and 
asserted that the Great War has brought 
about a world-wide havoc due to which a 
revolution was simmering whose success 
in the end was inevitable. The idea de- 
veloped is that there are certain inherent . 
contradictions in Imperialism which make 
the revolutionary crisis inevitable. He 
considers that an international split in 
the proletariat is an easy matter and 
“armed struggle or civil war between these 
two tendencies is inevitablg.” The author 
suggests that capitalism has brought tq 
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the fore a few particular and powerful 
states forming 1/10:h or 1/5th of the total 
‘population of the world which are exploiting 
the rest of the world. He has also stated 
that the principal spheres of investment 
of British capital are its colonial posses- 
sion which are very great in America and 
Asia, 

According to him, the characteristic of 
Imperialism is 2 striving not merely for agra- 
rarian countries, but also for industrialised 
countries. He has referred to the alleged 
tyrannical Imperialism of great powers in- 
cluding Great Britain, and has also stated 
with regard to India, Indo-China and China 
that these three colonial and semi-colonial 
countries inhabited by six or seven mil- 
lion humam beings are subject to the ex- 
ploitation by several imperialist powers, 
‘Great Britain, France, Japan and the 
United States, elec. It is not possible to 
reproduce any considerable portion out of 
this book. Only a gist of the passages 
considered objectionable by the Govern- 
ment Advocate and printed on behalf of 
the Local Government has been very briefly 
given to indicate the general purport 
of the pamphiet. It will thus appear that 
the author did not of course have His 
Majesty the King or the Government 
established by law in British India par- 
ticularly in view. He was dealing with his 
own notions of what he called Imperialism 
and denounced Capitalism in all its forms. 
In order to find some support for his thesis, 
he hag given his own version of certain 
historical events and his own inferences 
from certain statistical figures. Inters- 
persed here and there may be passages 
which may have direct reference to the 
political part of Imperialism; but the 
author has emphasised at several places 
that he was interested in his book “in 
the economic aspect of the question.” 
The objectionable passages printed and 
placed before us do not contain any 


direct incitement to violence or any 
clear instigation to use force, though 


there is undoubtedly the suggestion that 
an ultimate clash is inevitable. 

Thesecond book isa Hindi translation 
of the “Manifesto of the Communist Party, 
prepared by Marx and Engelsin 1848. 
No doubt it deals with the conditions 
‘supposed to have exisied during that 
rather remote pericd, but it is professedly 
.a “complete and practical party pro- 
-gramme.” The translator in his preface 
says: 


; “It can be concluded from this that never be- 
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fore were the principles written in this Manifesto 
so much respscted as they are to-day. It willnot 
be therefore improper to say thatthe translating 
of this book is opportane.” 

One translated passage runs as follows: 

“The rich and the slaves, the high caste people and 
the low caste people, the landlords and the tenants 
Kings and their subjects, signify that the oppressor 
and the oppressed have always been hostile to each 
other and have constantly been at war, sometimes 
secretly and sometimes openly.” i 


It is stated thatthe characteristic of 
the present period is ihat the class con- 
flict has become quile evidentin it and 
society is divided day by day into two 
hostile parties prepared to face each other, 
namely, the workers and the capitalits, 
In Engels’ preface there is reference to 
the defeat of the Parisian Insurrection of 
June 1818, whichis called thefirst great 
battle between proletariat and bourgeoise.i 
The joint authors’ reading of history is 
that the whole history of mankind is one 
of “class struggles, contests between ex- 
ploiting and exploited, ruling and op- 
pressed classes, and that 

“now-a-days, a stage has been reached where the 
exploited and oppressed class—the proletariat— 
cannot attain its emancipation from the sway of 
the exploiting and ruling class, the bourgeoisie 
without, atthe same time, and onceand for all 
emancipating society at large from all exploitation 
oppression, Class distinctions and class struggles.” 

Referring tothe various stages of de- 
velopment through which the proletariat 
passes, the author says that 
“they direct their attacks agaiust not the bour- 
geoisie conditions of production, but against the 
instruments of production themselves: they destroy 
imported wares that compete with their labour they 
oy seek To restore ty vie the Wang a adha 
the workman of the Hda dga Pea a of 


ane go oo to say that 

“thereupon the worker: i ' ; 
tions (amides! unions) aoe tie’ ee 
club together in order to keep up the rate of Gages: 
they found permanent associations in order to 
make provision beforehand for these 
revolts. Here and there the contest brea 
riots.” 

It is asterted that “every class struggle 
isa political struggle” and that “the Dro- 
letariat alone is a really revolutionary 
class.” It is said that the down trodden 
class of the present society, the working 
class, cannot redeem itself until the so. 
called “superincumbent strata, of official 
society is sprung into the air.” They say 
that the capitalist class creates aiso those 
whe will dig their tombs and bury them 
They make no secret of announcing that 
the immediate aim of the communists ig 
the ‘conquest of political power by the 
proletariat.” Their theory isthe “aboli- 
tion of private property.” The proletariat ig 


occastonal 
ks out into 
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to use its political supremacy “to wrest, 
by degrees, all capital from the bourgeoisie, 
and it is admitted that in the beginning 
“this cannot, be effected except by means 
of despotic inroads on the rights of pro- 
perty.” The joint authors announced 
that: 

_ “If by means of a revolution, the proletariat 
makes itself the ruling class-and as such sweeps 
away by force the old conditions of production, 
then it will, along with these conditions, have 


swept away the Conditions for the existence of 
class antagonisms and of classes generally.” 


They refer tothe French Revolution of 
1830 as also to the English reform agi- 
tation. Referring tothe Germany by way 
of illustration they remark: 

“Tt was a sweet finish after the bitter pills of 
floggings and bullets, with which these same 
governments, just at that time, dosed the German 
working class risings.” 

They state that there is a clear hostile 
antagonism between the bourgeoisie and 
the proletariat, and that after the fall of 
the reactionary classes, the fight against 
the bourgeoisie itself may immediately 
begin. They themselves sum up their 
theme by saying: 

“In short, the Communists everywhere support 
every revolutionary movement against the existing 
social and political order of things,” 
and conclude by saying that the 

“Communists disdain to conceal their views and 
aims, and openly declare that their ends can be 
attained only by the forcible overthrow of all exist- 
ing social conditions. Let the ruling classes trem- 
ple ata Communist revolution. The proletarians 
have nothing to lose but their chains, They have a 
world to win. Working men of all countries 
unite.” 

There is apparent anomaly that tke 
English texts of these two books; which 
ave now fairly old, have not been pro- 
scribed aud are available in India. It is 
only their Hindi translations recently 
made which have been declared to be 
forfeited. The translator might well have 
expected that the Hindi translations of books 
-which have remained in circulation for 
‘many years would not be objected to. But 
it cannot be laid down as any general 
proposition that translations should be per- 
missible when the originals are not proscrib- 
ed, Translations in Indian vernaculars may 
become accessible to a very large popula- 
tion and the danger arising therefrom may 
be immensely greater, calling for the 
intervention of the Government. We are 
not concerned with the policy underlying 
‘such forfeitures. The sole consideration is 
-whether ihe books contain any objection- 
able matter. referred toin s. 99-A. As 
the authors of both these books did not 
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have His Majesty the King-Emperor or 
the Government established by law in 
British India particularly in mind and 
were attempting to deal with certain 
supposed conditions prevailing in the entire 
world, it is very difficult to hold that 
these books bring or attempt to bring into 
hatred or contempt or excite or attempt to 
excite disaffection towards His Majesty or 
the Government established by law in 
British India. It is possible that such writ- 
ings may have the remote effect of causing 
some disaffection. But it cannot be said 
that there was any suchintention directly 
implied. Both these books seem to be direct- 
ed against supposed capitalists who exploit 
the working classes. Without unduly 
stretching the meaning of the words, it 
is not possible to bring these publications 
within the scope of this section. 

The scope of s. 153-A was considered by 
Rankin nd Mukerji, JJ. in Chakravarty 
v. Emperor (1). It was leid down that the 
section does not mean that any person 
who publishes words that have a tendency 
to promote class hatred can be convicted. 
The words are to be read as connoting a suc- 
cessful or unsuccessful attempt to promote 
feelings of enmity, and it must be the pur- 
pose or part of the purpose to promote such 
feelings; and if it is no part of the 
purpose, then the mere circumstance that 
there may be a tendency is not sufficient. In - 
‘Emperor v. Maniben &&ra (2), Beaumont, 
C.J. and NanavutgseeAad to consider the 

icabili 5 4 124-A and 


by the accusedtggge@ay Day.” The 
speaker had stresSw@igene solidarity of the 
working class and its"determination to-fight 
and destroy the capitalist system by organis- 
ing mass resistance in the form of general ` 
strikes. She wanted the rule of labour to 

be established by all labourers combining. 

The speech taken as a whole was an ex- 

hortation to labour to unite with the object 

of being in a position to declare a general 

strike, though there was no suggestion that 

ageneral strike should be declared at that 

time. The learned Chief Justice held 

that: 

“In. reference to divisions between capital and 
labour, the capitalist generally means a person with 
a considerable amount of property invested in 
industry. But if youtake any definition of that sort, 
jt is impossible to say what amount of capital would 
bring a man within the class. He might be with- 
in the class one day and without it in the next, 

(1) AIR 1926 Cul, 1138, 97 Ind. Cas. 738; 27 Cr, 
L J 1154; 30 OWN 953; 44 OL J172; 54 C59, 
(2) 57 B 253; 141 Ind, Cas. 780; A I R 1933 Bom, . 
65; 34 Cr. LI 231; (1938) Orf Oas, 182: 34 Bom. Y 
R 1642; Ind. Rul, (1983) Bom, 158. 
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He may be a capitalist inone country and not in 
another, It seems to me that capitalist is altogether 
too vague a phrase to denote a definite and ascertain- 
able class so as to come within s. 153-4”, 


Nanavutti, J. also held that it is diffi- 
cult to hold that capitalists or imperialists are 
a definite class for the purposes of s. 153-A. 
The remark of Shadi Lal, C. J. in Rajpal 
v. Emperor (3), with which Scott-Smith and 
Martineau, JJ. agreed, was quoted with 
approval, where the learned Ohief Justice 
had said: 

“A class or section as contemplated by this parti- 
cular section of the Indian Penal Code connotes a well 
defined group of His Majesty’s subjects.” 
and it was held that the term “capitalist” 
cannot be regarded as sufficiently precise 
or connoting any well defined class or 
readily ascertainable group of subjects. 
The Bench, therefore, held that no offence 
under s. 153-A was committed. But in the 
speech the accused had also incited the 
labourers to unite to fight the two enemies 
Government and capitalists as the Govern- 
ment and capitalists had weapons. She 
also said that everything was in (he hands 
of labourer who wanted to break the powers 
of capitalists and imperialists which could 
be done by the way of M. N. Roy. It 
was held that the speech was seditious. 

In A.M. A. Zaman v. Emperor (4), Jack and 
Ghose, JJ. had a case where the accused's 


article “Sword of Imperialism” had contained . 


an attack upon the capitalists, The article 
contained criticisms of Britism imperialism 
and the rulers of India accusing them of 
exploiting and crushing the workers and the 
proletariat. The Bench held that the article 
could not be said to be calculated to pro- 
mote feelings of enmity or hatred between 
the Europeans as Europeans and the Indians 
as Indians, and that there was no evidence 
that there was any intention on the part of 
the accused to promote that kind of en- 
mity. In the Meerut conspiracy case, S. H. 
Jhabwala v. Emperor (5), at pp. 872-3*, it 
wes pointed out that the offending act con- 
sists notin spreading “opinions, ideas and 
education” but in the endeavour to put such 
opinions into practice. 

Tne ingredients of s. 193-A are promo- 
tion or attempting to promote feelings of 
enmity or hatred between different ciasses 
of His Majesty’s subjects. The explanation 

(3) 3 Lah. 405; 71 Ind. Cas, 519; AI R 1923 Lah, 
6l; 24 Cr, LJ 167. 

(4) A IR 1933 Cal. 139; 142 Ind. Cas. 299; Ind. 
oS (1933) Cal, 252; 34 Cr. LJ 303; (1933) Cr. Cas. 
aU. É 

(5) (1933) A LJ 799; 145 Ind. Cas, 481; LR WMA 
259 Cr. ät Ur. LJ 967;6R A65; A IR 1933 All 
690; (1933) Cr. Cas. MOS, ; 

*Pages of (1933) A. L. J,—[Bd] 


164—33 & 34 
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makes it clear that there would be no offence 
in pointing out, without malicious intention 
and with an honest view to their removal, 
matters which are producing or havea ten- 
dency to produce feelings of enmity or hat- 
red between different classes of His Majesty's 
subjects. Section 99-A, Criminal Procedure 
Code, shows that even if there be no inten: 
tion of the author to promote and no 
attempt on his part to promote feelings of 
enmity or hatred, forfeiture can be order- 
ed if the matters does promote such feelings 
of enmily or hatred. Tomake the section 
applicable, two things. are necessary ; (1) 
promotion of feelings of enmity or hatred, 
and (2) between different classes of the 
subjects. It seemsto us that everything 
done which may have a remote bearing on 
promoting feelings of hatred or enmity 
would not be an offence. There should 
either be the intention to promote 
sush feelings or such feelings 
should be promoted as a result of such 
publications. Again feelings of enmity and 
hatred should be aroused between two 
classes of His Majesty's subjects, that is 
to say, between two sections of the people 
which can be classified as two groups oppos- 
ed to each other. A vague, indetinite and 
nameless body, even though given one 
name, may notin certain circumstances be 
considered as a class by itself, particularly 
if individuals overlap indiscriminately. But 
it may also be concedsd that it is not 
necessary that the classes should be so dis- 
tinct and separate as to make it easy to 
put an individual in ore class or the 
other. The big capitalists spoken of in the 
tirst book, ‘Imperialism, The Highest Stage 
of Capitalism,” are those supposed magnates 
and big bankers who control the linances 
of the world and are imagined to promote 
war in their own interests and to perpetuate 
the exploitation of the working classes for 
their own ends. 

Whether such bodies of influential men 
exist in other parts of the word or not, it 
is difficult to say that there is any such 
body of big bankers and financiers in this 
country who can be regarded as a class by 
themselves. The book propounds certain 
political doctrines of communism which 
howsoever objectionable and revolting per 
se they may be, have not been forbidden 
by any law. Tne section does not contem- 
plate the penalising of political duc.rines, 
even though of the extreme kind like Oom- 
munism, but merely such writings as direct- 
ly promote feelings of hatred or enmity. So 
far asthe first book is concerned, it is on 


858. 


the border line. There are passages in it 
which might be construed to create some 
distant feeling of disaffection against the 
rich and the wealthy, but it is not easy to 
hold that they have the direct effect of actual 
promotion ofany ill-feeling or hatred, par- 
ticularly as the theme is a contrast between 
capitalism and labour throughout the world 
and in all the stages of history. We there- 
fore find it difficull to siy that we are satis- 
fied that the book contains objectionable 
matter within the scope of s, 153-A. The 
applicant must, therefore, be given the bene- 
fit of doubt. 
The second book stands on a different 
footing. It not only propounds the doc- 
trine of Communism, but isa Manifesto 
of the Communist Party and professedly 
contains “a complete theoretical and prac- 
tical party programme.” The picture of the 
class struggles is highly coloured, and re- 
ferences to the French Revolution of 1830, 
the Parisian- Insurrection of 1848 and the 
Reform Agitation in England, ete., point to 
the readers a revolutionary method for the 
achievement of the purpose in view. There 
is a pointed reference tothe methods often 
adopted by the proletariat in destroying 
property, smeshing machinery to pieces and 
setting factories ablaze and restoring by 
force the former status of the workman. 
It points out that in this clash, the contest 
has often broken out into riots. It lays 
down that the immediate aim is the con- 
quest of political power by the proletariat, 
and asserts that “the ‘wresting” capital 
-from the bourgeoisie cannot be expected 
except by means of despotic inroads on the 
rights of prcperty, and shows how by means 
of a revolution the proletariat can sweep 
away by force old conditions and make 
itself the ruling class. Their feelings are 
excited by the reference to the use of flog- 
gings and bullets sometimes made against 
the working classes. The people are divid- 
ed into distinct groups, (1) the rich v. slaves, 
R the high caste v. the low caste people, 
3) landlords v. tenants, (4) king v. subject, 
and (5) oppresser v. the oppressed, who are 
stated to be constantly at war with each 
other and divided into two hostile parties 
prepared to face each other. It declares 
that Communists must everywhere support 
their revolutionary movement against the 
existing social and political order of things 
and announces that the end can be attained 
only by the forcible overthrow of all exist- 
ing social conditions, and ends with an appea 
to the working men to unite. b 
There can, therefore, be no doubt that 
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this translalion of an old Manifesto direct” 
ly: aims at promoting class hatred and en- 
mity, and in fact incites working classes to 
overthrow the capitalist classes even with 
the use of force, and so it undoubtedly con- 
tains matler whichis objectionable under 
s. 153-A. Wesct aside the order of for- 
feiture so far as the Hindi translation of 
Lenin’s book “Imperialism, The Highest 
Stage of Capitalism” is’concerned. We dis- 
miss ihe application sofar as the Govern- 
ment's order relating to the Hindi trans- 
lation of Marx and Engels Manifesto of 
the Communist Party is concerned. We 
order that the parties should bear their own 
costs. i F 

N. Order accordingly. 





CALCUTTA HIGH COURT 
Appeal from One Decree No. 229 of 
1931 


May 13, 1935 
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Musammat RASUL BIBI AND OTIBRS— 
DEFENDANTS— APPELLANTS 


© VƏTSUS 
MOOSA SOLEMAN SALEJI AND OTAERS 
— RESPONDENTS 

Partition—Objection to, as to nature of property, 
before Commissioner of partition—If can be taken 
after preliminary decree. 

“An objection, that certain area allotted tothe ob- 
jector is of disputed nature, can be taken before the 
Commissioner of Partition, after the preliminary 
decree and before the final decree. 

A. against the decree of the Subordinate 
Judge, First Class, Hooghly at Howrah, 
dated June 18, 1931. 

Dr. S. C. Basak, Messrs. Surendra Mad- 
hav Mullick and Sudhansu Kumar Sen, 
for the Appellants. 

Messrs. Chandra Sekhar Sen, Sayed 
Farhat Ali and Rashidul Hasan, for the 
Respondents. 

Mr. Amiruddin Ahmed, for the Deputy 
Registrar. f 

Judgment.—Amongst the several ob- 
jections which have been urged on behalf 
of the appellants in this appeal, which 
they have preferred from a final decree in a 
suit for partition, there is one which, in our 
opinion, is of considerable substance. 

The appellanis were the defendants Nos. 6 
to 9in the suit. The Commissioner found 
that the total value of the subject-matter 
of partition was Rs. 4,22,974-6-6 and that 
each of the three sets of persons (the 
second and the third sets being mutawallis 
of wakf estates) amongst’ whom the pro 
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perty was to be divided, namely the 
Plaintiffs, the defendants Nos.1 to 6 and 
the defendant Nos. 4 to 9, was to get pro- 
perties worth one-third of the said amount, 
that isto say, Rs. 1,40,991-7-6. So far as 
the set consisting of the defendants Nos. 4 
to 9 are concerned, the Commissioner allot- 


ted to them the following properties. 
ae IU, DI (a) and ILL (b) of Plot 
0. 1. 


Lot IN of Plot No. 2. 

Lot II of Plot No. 3, and Lots DL -and 
IU (a) of Plot No. 4. 

Defendants Nos. 6 to 9, the defendant 
No. 6 being common in the second and 
the third sets, put forward several objec- 
tions before the Commissioner, one of which 
was that a quantity of land lying on the 
north of Hari Mohan Basu Road and east 
of Dobson Road and comprising an area 
of 3 bighas 10 coitas was lease-hold and not 
free-hold, and that therefore the same 
should betreated as land with disputed 
title. Defendants Nos. 1 to 3 filed a petition 
suppcriing the defendants Nos. 6 to9 in 
respect of the aforesaid matter. According 
to the defendants Nos. 6 to 9 this area 
would correspond to Lot III and part of 
Lot IIL (a) of Plot No. 1 both of which 
Lots were given in their. entirety to the 
said defendants in spite of their objections 
aforesaid. The Commissioner overruled 
the objection mainly on the ground that it 
was not taken before the Court before the 
preliminary decree was passed. 

The objection was repeated before the 
Judge after the report of the Commissioner 
was submitted. The learned Judge has 
dealt with the objection in a manner which 
is not quite comprehensible. He has 
said : 

“Tt is neithsr necessary nor fair to express any 
opinion in regard to the merits of the controversy 
onthe point. It ssems to me that for the purposs3 
of the present proceedings licottas 12 chittaks of 
land ofthe southern portion of that Lot (meaning 
Lot III of Plot No, 1) may be treated as disputed 
and a third share of it allotted to the plaintitt.” 

In accordance with this order an area 
of 5 cotias 4 chittaks of Lot III of Plot 
No. 1 has been carved out and allotted to 
the plaintiff. 


We do not understand on what basis this 
redistribution “rests and the respondents 
have not been able to explain or justi- 

y it. 

_ It appears-that there was a suit for rent 
(Money Suit No. 316 of ;1929 of the Local 
Third Court of the Munsiff) in respect of 2 
plots of land measuring 2 bighas 16 cottas 
8 chittaks and 15 cottas 12 chittaks, respec- 
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tively--eggregating 3 bighas 12 cottas 4 
chittaks instituted by a lady against the 
plaintiffs and the defendants in the pre- 
sent suit, and the appellants had claimed 
a free-hold interest in the lands in that 
suit, but such claim was negatived. And 
we aretold that an appeal taken in that 
suit from the trial Court's decision has been 
unsuccessful. The learned Judge in the 
present case has taken only the second 
plot in the rent suit consisting of 15 
cottas 12 chittaks as being a plot with a 
disputed title ; and omitted the first one. 
Why he has done so, we cannot 
find out. 

We regret very much that we are obliged 
to interfere in this casein whicha very 
protracted investigation has already been 
held by the Commissioner and an enor- 
mous amount of expense had already been 
incurred by the parties. But we do not see 
how we can let the decree stand in 
such an unsatisfactory state. Some time 
was given 10 the parties to try and arrive 
at asettlement, which they easily could 
have done without upsetting the entire 
partition. But apparently they are nob 
mindful of their own interests or the inter- 
est of the endowments they represent. 
In such circumstances, we feel we have no 
other alternative than to interfere even 
though such interference may mean the 
undoing of all that has been done. 

We accordingly allow the appeal and 
setting aside the decree appealed from 
order that the case do go back to the 
Court below wherein a proper investiga- 
tion will be held on the question as to how 
much of the lands allotted to the defendants 
Nos. 4 to 9 are covered by the decree in 
the rent-suit aforesaid, andthe whole of 
the area so found included will then be 
divided equally amongst the three sets of 
Parties, Such other redistribution as will 
be necessary in consequence of the re-ad- 
justment, if any, of the allottments in Lot 
No. 1, as the result of the investigation 
aforesaid, will also have to be made there- 


after. l | 
The above is the only point to be consider- 


‘ed and dealt with on the remand. 


The appellants will get their costs 
of this appeal, hearing-fee being assess- 
edat ten gold mohurs from the plaintiff 
respondent. In the final decree which the 
Court below will ultimately make, such 
order as to costs in that Court as may be 
necessary or just will have tobe made by 


that Court.. 
D a Appeal allowed, 


960 
RANGOON HIGH COURT 
Civil Revision No. 412 of 1935 
December 18, 1935 
MAOKNEY, J. . 
KO TAIK ON—APPLICANT 
TETSUS F 
N. S. A. R. FIRM - Oprositz PARTY 
Practice—Pleadings—For case of plaintiff, Courts 
must look toitas framed by him—Civil Procecure 
Code (Act V of 1908), s. 47—Decree  satisfied— 
Matters arising afterwards, whether can relate to 
execution or satisfaction thereof. 


The Courts must take the plaintiff's case as he has 
framed it. 


Where the matter in dispute has been arisen aiter 
the satisfaction of the decree, it cannot relate to the 
execution cr satisfaction thereof. Beni Madhab v. 
Rai Charan Ahi (2)and U Tun Hlaing v. Maung 
Sein Aye (3), relied on. 

O. Rev. from an order of the Township 
Court, Lewe, dated October 19, 1935. 

Mr. Shu Maung, for the Applicant. 

Mr. K. C. Bose, for the Opposite Parly. 
_ Order.—tIn ihe case cut of which this 

application arises the respondent Cheityar 
firm sues the appellant and two other persons 
for pcssession of a certain piece of land. 
The claim as stated in the plaint is that the 
_ plaintifi-respondent obtained possession of 
this land when it was sold at a Court-auction 
in execution of his own decree against the 
present applicant and others as legal repre- 
sentatives of his original morlgagors, and 
that subsequently thereto the defendants 
wrongfully entered upon the land. The 
defence raised by Maung Taik On, the 
present applicant, is that these lands were 
not included in the decree, and that he has 
been in possession for 15 years. The other 
two defendants are his tenants. 

The suit having been brought in the 


Township Court the defendants objected . 


that, as it was a matter relating to the exe- 
cution of a decree of the Sub-Divisional 
Court, it should be determined by that 
Court and not by a separate suit in another 
Court. The learned Township Judge over- 
ruled that objection. In this Court it is 
‘ urged that, as ihe other two defendants are 
merely the tenants of Maung Taik On, the 
dispute isin reality between the plaintiff- 
respondent and the defendant-applicant, 


Maung Taik On, and that both these per-° 


sons-were parties in the original suit. This 
no doubt is correct as far as it goes, but 
what has to be considered is whether ike 
matter now in dispute is one which has to 
do with the execution of the decree. I think 
that it clearly has not. 

We must take the plaintifi’s case as he 
has framed it, and, as framed, it is clear 
that the matter in dispute has arisen after 
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the satisfaction of the decree, and therefore, 
it cannot relate io the executicn or satisfac- 
tion thereof. It has, moreover, been held in 
J. A. Martin v. S. N. Hashim (1), that the 
right of a decrec-holder, ês auction-purchaser, 
to possession as against the judgment-debtor 
is not a matter that comes within the 
scopa of s. 47, Civil Prccedure Code. 
The question as to delivery of possessicn 
jis not one relating to the execulion, dis- 
charge or satisfaction of the decree. Much 
Jess could, as in the present case, a suit for 
possession, where the plaintiff has been 
dispossessed after the execution proceedings 
were concluded in the Sub-Divisional Court, 
be said to fall within the scope of s. 47, 
Civil Procedure Code. The defendants may 
not here alter the nature of the case by the 
defence which they choose tomake. The 
provisions of s. 47, Civil Procedure Code, 
preclude them from raising in a separate 
suit a defence which opens such a question 
as is referred toin s. 47 of the Code. See 
Beni Madhab v. Rai Charan Abi (2), and 
also a Full Bench decision of this Court in 
U Tun Hlaing v. Maung Sein Aye (3). For 
tbese vensons I decline io interfere in the 
proceedings of the Township Court. ‘This 
application is dismissed wilh costs, Advc- 
cate’s feo three gold mohurs. 

D. Application dismissed. 

(1) 8 R 162; 126 Ind. Cas, 209; AI R1930 Rang. 
61; Ind. Rul. (1930) Rang. 289. 

(2) 56 C 467; 117 Ind, Uas. 558; A I R 1929 Cal. 
247; 33C WN 165. 

(3) 9 R 305; 132 Inj. Cas, 278; AIR 


1931 Lang. 
117; Ind. Rul. (1931) Rang. 161. 





LAHORE HIGH COURT 
Civil Revision Petition No. 738 of 1935 
January 31, 1936 
Danir SINGH, J. 
IMAM ALI SHAH—JUDGMENT-DEBTOR— 
PETITIONER 
versus 
THAKAR DAS—DROREB-HOLDER— 
RESPONDENT ; 
- Custom (Punjab)—Caste—Fakir, if a caste—Revi- 
sion for decision on such point, maintainability 
of. : 
Fakir is not acasteas such, but only a class of 
persons. Persons of different tribes and castes may 
jointnis group of persons who may be either holy men 
or may be beggars, i 
A revision to the High Court for a Ccecision 


on such point is competent, Jaswant Raov. Kashi 
Nath Rao (1), followed. 


O. Revn. P. from an order of the Senior 
Sub-Judge, Jullundur, dated May 20, 1935. 

Mr. Mohammad Sharif, for the Peti- 
tioner. d 

Mr. Achhru Ram, for the Respondent. 
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‘Order.—In this case the decree-holder 
attached land of the judgment-debtor in 
execution of a decree. The judgment- 
debtor objected that he was an agriculturist 
within the meaning of s.16, Punjab Alie- 
nation of Land Act, being a Rajput, and 
therefore his land could not be attached. 
The decree-holder contended that the 
judgment-debtor was a Fakir and not a 
` Rajput. Asthe judgment-debtor was des- 
eribed in the Revenue Records as caste 
Fakir, got Pawar, the onus was put on 
him to prove that he was a Rajput as claim- 
ed by him. The trial Court held that he 
had failed to prove this and, therefore, 
dismissed his application. On appeal the 
lower Appellate Court also held that it 
was not proved that the judgment-debtor 
was a Rajput. The judgment-debtor has 
come in revision. The learned Counsel for 
the petitioner contends that Fakir is not 
a caste at all but a class of persons be- 
longing to different communities, that 
Pawar is mentioned as a got of the Rajputs 
and is not mentioned as a got of any other 
tribe in the Census. Reports, etc., and that 
the Courts have misread the documentary 
evidence on the record. The petitioner re- 
lied on a sale deedin favour of one Pole 
Shah, who, he stated, was his ancestor. 
He gave a pedigree-table in oral evidence 
in Court and the pedigree-table from the 
Revenue Records shows that Pole Shah had 
acquired this land from one Manju Khan. 
As the sale deed was produced by the cousin 
of the judgment-debtor, it seems to me fair- 
ly obvious that the identity of the Pole 
Shah of the sale-deed and the ancestor of 
the judgment-debtor was sufficiently estab- 
lished. Moreover, in the latest Census 
Report by Raja Hari Kishen Kaul it is 
remarked that Fakir, which is mentioned 
ag one of the castes or tribes in the Dis- 
trict, is not really such but is only a class. 
Persons of different tribes und castes may 
join this group of persons who may either 
be holy men or may be beggars. 

The list of the sub-castes of Fakirs given 
in the Census Report also shows that 
Fakir isnot a caste at all. On the evi- 


dence produced I would have no hesitation . 


in holding that the judgment-debtor is 
proved to be a Rajputas he claims. ‘The 
learned Counsel for the respondent, how- 
ever, contends that this isa revision and 
at best there is only an error of fact or 
law in the judgment of the lower Appel- 
late Court and that this in itself is no 
ground for revigion. The learned Counsel 
for the petitioner cites. Jaswant Rao Y 
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Rashi Nath Rao (1), where a Division Bench 
of the Allahabad High Court appears to 
have held that in a case similar to the pre- 
sent arevision was competent. Following 
this rulingI would, therefore, accept this 
petition and hold that the land of the 
petitioner cannot be attached in execution 
of the decree. In view of the fact that the 
petitioner was himself largely to blame for - 
the doubt cast on his original tribe by 
the fact that he had allowed his caste to 
be entered as Fakir in the revenue 
papers and had actually sold some land to 
a non-agriculturist, evidently passing him- 
self off as a non-agriculturist, I would 
leave the parties to bear their own costs 
throughout. 
D. Petition allowed. 
W ATR1995 All. 253; 86 Ind. Cas, 208; LR6 A 
1y. 


—— ndi 


CALCUTTA HIGH COURT __ 
Ordinary Original Civil Jurisdiction 
Marck 11, 1935 
____. CUNLIFFE, J. 
JALPAIGURI BANKING anD TRADING 
COMPANY, LTD., In re 

Companies Act (VIL of 19134), s. _153—Unsecured 
creditor having decree behind him—Whether distinct 
class of person as opposed to unsecured creditor 
having no decree. f 

It is not for the Coart to sanction 
which allows ons class of creditor or 
feast upon the rights of another class. 

The interests or the right of an ansecured creditor 
with a decres behind him, is not so dissimilar from 
the interests of an unsecured creditor without a 
decree behind him, that it is impossible for them 
to consult together in common interest in the com- 
pany and to bring about a prolongation of its life. 
‘An unsecured creditor who is also a decres-holder 
is not, within the purview of s. 153, Companies Act, 
entitled to force those who manage the company to 
regard him as belonging to a defined and distinct class 
of persons as opposed to an unsecured creditor who 
has not got a decree, Sovereign Life Assurance 
Company v. Dodd (1), applied. not 

sudgment.—I think that the objection 
yaised in this summons which I caused 
to be adjourned into Court. for the benefit 
of fuller arguments on the part of Counsel 
ought to be dismissed. 

It is raised in relation to a proposed 
scheme ofreccenstruction put forward by 
share-holders and persons interested in 
a concern called the Jalpaiguri Banking 
and Trading Company. That Company 1 
am informed was operating very largely 
inthe tea trade. It carried on ils business 
by making advances or loan to persons 
engaged in that trade. Bad times came on 
the trade; the assets of the Company in 


a schems 
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the shape of loans and so on, became 
frozén or difficult to realise and consequent- 
ly, rather than wind up the Company, the 
scheme to which I have referred was 
formed. 

Now the objector here was an unsecured 
creditor differing from the other unsecured 
creditors of the Company because he had 
a decree athis back and its said on an 
interpretation of s. 153 of our Companies 
Act, he should have hada separate meet- 
ing to himself, because he represented a 
definite and distinct class of creditors and 
-within the meaning of that section he had that 
right. The section is a well-known one 
and one which has been reproduced from 
the English Company Act and it deals 
both with creditors of the Company and 
also with their depositors. It seems to me 
that it is much easier to divide the de- 
positors of a Company into their separate 
classes than itis to divide the creditors 
ofa Company. Itis not very difficult to 
visualise that a debenture holder has 
quite a different outlook from, shall I say 
a holder of ordinary shares, but when it 
comes to creditors, it seems to me to be 
much more difficult. Itis said that the 
creditor here has, if I may paraphrase the 
argument, an established right rather than an 
unestablished right against the Company. 
He has much more chance of succeeding 
in part orin whole, in realising his debt 
than an unsecured creditor who may have 
difficulty in bringing his action, and that 
difficulty may leadto debts which possibly 
terminated in being time-barred. 

It seems tome onthe question whether 
the suggestion ought to be given effect to, 
the classic test to which Counsel referred 
me to, is contained in a dictum of Lord 
Justice Bowen in the case of the Sovereign 
Life Assurance Company v. Dodd (1), a 
case to which Ihave had occasion tore- 
ferin an unreported judgment of mine on 
this very same section. The Lord Justice 
said in- this case, bending his mind to a 
proper working use of the word “class” as 


follows :— 

“The word “class” is vague, and to find out 
what is meant by it we must look at the scope of 
the seztion, which is a section enabling the Court 
to order a meeting of class creditors to be called. 
It seems plain that we must give such meaning to 
the term “ class" as will prevent the section being 
so worded as to result in confiscation and injustice 
and that it must be confined to those persons whose 
rights arenot so dissimilar as to make it impossible 
for them to consult together with a view to their 
common interests.” 


(1) (1892) 2 Q B 573 at p. 583; 62 LI QB 19: 
LLIB ML WIRA. Pee Q oe 
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Applying that test, I have to ask myself 
whether the interests or the right of an 
unsecured creditor with a decree behind 
him, isso dissimilar from the interests of 
an unsecured creditor without a decree 
behind him, thatit is impossible for them 
to consult together in common interest in 
the Company and to bring about a pro- 
longation of its life. In my opinion an 
unsecured creditor who is also a decree-Lolder 
isnot, within the purview of the section, 
entitled to force those who manage the 
Company toregard him as a defined and 
distinct class of persons as opposed to an 
unsecured creditor who has not got a 
decree. - 

There isa well-known and often quoted 
phrase which I think was used by Lord 
Justice James in relation to a reconstruc- 
tion scheme and it is this : 

“Tt is notfor the Court to sanction a scheme which 
allows one class of creditor or depositor to feast upon 
the rights of another class,” 
and if I thought here that lumping together . 
the unsecured creditors, whether they 
have got decrees or not would possibly 
bring about such a result, I should apply 
Lord Justice Bowen's dictum and consti- 
tute aseparate body which ought to be 
consulted. It is to be noted again that notice 
was given to this objector, but he has denied 
the receipt of the notice but I think it is quite 
certain thathe did get it inspite of his 
denial. For these reasons I dismiss the 
objection andit only remains for me to 
consider next motion day an objection by 
another interested party to the scheme as 
a whole onthe basis that the life of the 
Company should be ended and an order for 
its winding up be made. 

The costs of this application are reserved} 

D. Order accordingly. 





LAHORE HIGH COURT 
Second Qivil Appeal No. 1547 of 1935 
January 22, 1936 
AppIson AND ABDUL RASHID, JJ. 

Bakhshi GHAZANFAR ALI—APPELLANT 

versus 

Bakhshi MUZAFFAR ALI—RESPONDENT 

Transfer of Property Act (IV of 1882), ss. 51, 63, 
108—Fixtures—Rule that whatever is affixed to land 
becomes part of it—Applicability in India—Land 
owned by two brothers in equal shares—One building 
on portion at his own expense—Other, if can claim 
share in it. 

The rule of English Law to the effect that what- 
ever is affixed to the land becomes a part thereof 
has no applicability in India ig view of ss. 51, 63 
and 108 of the Transfer of Property Act. 
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Consequently where, ons ofthe two brothers 
owning certain land in equal shares, builds a house 
and plants a garden on a portion of it, athis own 
expense, the other brother cannot claim a declaration 
that the house and the garden are not the exclusive 
Properties of the other brother and is not entitled 
to claim a share therein. Secretary of State v. 
Charlesworth Filling & Co. (Ijand Bent Ram v. 
Kundan Lal (2), followed, Dharam Das v. Amulya 
Dhan (8), distinguished. 

S.C. A. from the decree of the District 
Judge, Jhelum, dated July 11, 1935. 

Messrs. Barkat Ali and Mohammad Amin, 
for the Appellant. 

Mr. S. N. Bali, for the Respondent. 

Abdu! Rashid, J.—This appeal arises 
out of an action brought by Muzaffar Ali 
against his brother Ghazanfar Ali for a de- 
claration to the effect that the orchard 
planted and the houses built on 6 kanals 
15 marlas of land bearing khasra Nos. 49 
and 56 were not the exclusive property of 
the defendant. The case of the plaintiff 
was that the houses were built and the 
garden planted during the lifetime; of the 
father of the parties,and that the entire 
expenses relating thereto were incurred by 
their father. The father of the parties died 
in 1927. In 1928 Ghazanfar Ali, defen- 
dant, applied for partition. He claimed 
that he alone had planted the garden and 
built the kothas at his own expense and 
that, therefore, the area containing the 
garden and the kothas should be awarded 
to him by means of partition. The Revenue 
Officer after an enquiry held that the 
garden was planted and the kothas were 
built hy Ghazanfar Ali about 30 years he- 
fore the death of his father and that since 
then he had been in exclusive possession 
thereof. He, therefore, held that in parti- 
tion Ghazanfar Ali's possession should not 
be disturbed. It wasin view of this find- 
ing that the plaintiff instituted the suit 
which has given rise tothe present appeal. 
It may be mentioned that the 6 kanals 
15 marlas of land containing the garden 
and the kothas in dispute is part of a 
bigger holding consisting of about 136 
kanals 19 marlas, which admittedly be- 
long to the two brothers in equal shares. 
The trial Court held that it had been 
established that Ghazanfar Ali, defendant, 
had incurred the entire expenses in con- 
nection with the planting of the garden 
and the building of the kothas. It was 
further held that Ghazanfar Ali had been 
in possession of the garden and the kothas 
during the lifetime of his father and that 
the father used to pay a visit to the garden 
occasionally and gometimes used to occupy 
the house, 
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On these findings the plaintiff's 
suit was dismissed. Tne plaintiff preferred 
an appeal to the learned District Judge. 
The learned District Judge also held that 
it had been established that the garden 
and the houses were built by the defen- 
dant at his own expense. A finding was 
also piven that the buildings were con- 
structed by the defendant with the con- 
nivance or acquiescence of his father. The 
learned District Judge was, however, of 
the opinion that as the land which contains 
the garden and the houses belonged to the 
father, the garden and the houses became 
his property in view of the maxim quic- 
quid inaedificatur solo, solo cedit. He, 
therefore, accepted the appeal and grant- 
ed the plaintiff the declaration prayed 
forin the plaint. Against this decision 
the defendant has preferred an appeal to 
this Court. The learned Counsel for the 
appellant contended that the rule of 
English Law to the effect that whatever is 
affixed to the land becomes a part there- 
of has no applicability in India, and that in 
view of the finding of fact given by the 
learned District Judge the respondent's suit 
ought to have been dismissed. Reference 
was made in this connection to Secretary of 
State v. Charlesworth Pilling & Co. (1) 
Beni Ram v. Kundan Lal (2) and a large 
number of other rulings which it is un- 
necessary to quote. Itis well settled that 
the above-mentioned! principle of English 
Law has no applicability in India in view 
of the provisions of ss. 51, 63 and 108, Trans- 
fer of Property Act. 

The Calcutta ruling, Dharam Das v. 
Amulya Dhan (3), relied upon by the learn- 
ed District Judge, is of no assistance in the 
present case. That ruling concerns a joint 
Hindu family which was governed bythe 
Dayabhaga School, and it was held there- 
in thatifa member of the family throws 
his own property into the common hotch- 
pot he cannot thereafter claim the 
property to be his own exclusively. The 
learned District Judge has given no find- 
ing onthe question of possession. It is, 
however, clear from the judgment of the trial 
Oourt that the appellant has been in posses- 
sion of the houses and the garden for about 
30 years. Itis further clear from the find- 
ings of the lower Appellate Court that the 
entire expenses with respect to the houses 
and the garden were borne by the ap- 


(1) 26 B1; BIA 121; 8 Sar. 1 (P ©. 

(2) 21 A 496; 26 1A 58; 30W N 502;1 Bom. LR 
400; 7 Sar. 523. 
(3) 33 C 1119: 3 C L J 616; 10 O W N 768, 


264 SECRETARY OF STATE V. B. 
pellant. In view ofthese findings we are 
of the opinion that {he respondent's suit 
was rightly dismissed by the trial Court. 
We, therefore, accept this appeal, set aside 
the judgmentand the decree of the lower 
Appellate Court and restore that of the trial 
Court dismissing the suit. The respondent 
willpay the costs of the appellant 
throughout. 


D. Appeal accepted. 


CALCUTTA HIGH COURT 
Appeal from Appellate Order No. 207 
of 1934 
March 29, 1935 
M. C. Grosz AND Henperson, JJ. 
Toe SECRETARY or STATE ror INDIA 
IN COUNCIL—APPELLANT 
versus 
Tas BENGAL NAGPUR RAILWAY 
Co., LTD.—RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. 
XXXIII, rr. 10, 12—Pauper suit compromised out 
of Court, defendant paying plaintiff part amount 
claimed—Decree following on compromise—Plaintiff 
directed to pay court-fees—Court-fees declared first 
charge on subject-matter of compromise—Plaintiff's 
failure to pay—Government taking out execution 
against defendant—Legality of. 

Where a suit in forma pauperis was compromis:d, 
defendant agreeing to pay the plaintiff a pirt of 
the amount claimed, and on the sum being paid out 
of Court, the parties filed a petition of com promise 
and the suit was decreed in terms thereof, directing 
the plaintiff to pay the cou1t-fees which was made 
a first charge on the subject-matter of the compro- 
mise, and on the plaintiff's failure to pay the court- 
fees, the Government filed an execution ‘application 
against the defendant for recovery of the amount : 

Held, that the application was misconceived and 
the defendant having paid the decretal amount could 
not be called upon to pay the court-fee, 

A. against the order of the District Judge, 
24-Parganas, dated December 19, 1935, 
affirming that of the Munsif, First Court, 
Alipore, dated July 14, 1933. 

Dr. Basak and Dr. Mukherji, for the 
Appellant. 

Messrs. Jitendra Kumar Sen Gupta 
Paresh Chandra Sen and Santosh Kumar 
Sen, for the Respondent. 

M. C. Ghose, J.—This is a second appeal 
by the Secretary of State for India in 
Council in-an execution case. The matter 
arose in this way: one Amulya Dhan Mukher- 
jee a clerk on Rs. 40 per month was dis- 
charged from employment by the Bengal 
Nagpur Railway Company. He thereupon 
instituted a suit against the Railway for 
damages, etc., at Rs. 1,900 and odd. The 
suit was laid in forma pauperis and the 
court-fee payable thereupon to Government 
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was Rs. 187-8-0. After certain contest the 
Railway Company compromised the matter 
with the plaintiff for Rs. 391-5-0. Upon 
that sum being paid by the Railway Gom- 
pany to the plaintiff, the parties filed a 
petition of compromise and the suit was 
decreedon compromise. The relevant words 
of the decree are as follows: 

“Tt is ordered and decreed that the suit be and the 
same is hereby decreed on compromise for Rs. 391-5-0 
only, that the plaintiff do pay Rs. 187-8-0 as value of 
the court-fee on the plaint due to Government to the 
Government. The payment of court-fee will be the 
first charge on the subject-matter of the compromise 
under O. XXXIII, r. 10 of the Code of Civil Proce- 
dure.” 


The plaintiff, however, walked away from 
the Court without paying the court-fee. 

Nearly two years after the decree the 
present execution case was filed on behalf 
of the Government claiming the sum of 
Rs. 187-8-0 from the Railway Company. 
The claim of the Government was rejected 
by the first Court and the order was affirm- 
ed in appeal by the District Judge of Ali- 
pore. 

It is admitted at the bar that the amount 
of Rs. 391-5-0 was paid by the Railway 
Company to the plaintiff before the decree 
was drawn. The decree clearly makes the 
plaintiff liable to pay the value of the court- 
fee Rs. 187-8-0. It does not order that the 
amount of the court-fee was to be paid 
by the defendant Company. The phrase 
thet the payment of the couri-fee will 
be the first charge on the subject-matter 
of the compromise refers to the sum of 
Rs. 391-8-0. If that sum had been deposit- 
ed into Court, the Court wceuld have 
deducted the value of the ccurt-fee 
before paying the remainder to the plaintiff. 
But it so happened that he induced the 
Railway Company to make the payment to 
him outside the Court. It may be said that 
the Railway Company who had competent 
lawyers to look after their affairs should 
have taken care not to pay the whole amount 
te the plaintiff but to bring it before the 
Court, so that the value of the court-fee 
might be deducted. But the question is 
whether for this omission the Railway Com- 
pany are to be penalized to pay the value 
of the court-fee which according to the 
decree was to he paid by the plaintiff and 
not by the defendant. We are of opinion 
that the Railway Company are not liable for 
the payment of court-fee but that the court- 
fee should have been realized by the Gov- 
ernment from the dues of the plaintiff, viz. 
Rs. 391, and odd. The lawyers of the Rail- 
way Company may have made an omission 
but the lawyers of the Government should 
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have been vigilant and should have warned 
the Railway Company to pay the decretal 
amount whether on contest or on compro- 
mise in Court, so that the value of the 
court-fee might -be deducted. It does not 
seem right that the Railway Company who 
had paid the decretal sum to the plaintiff, 
should now be called upon to pay the value 
.of the court-fee out of their personal prop- 
erty. 

In our opinion this appeal has no merits 
and is dismissed with cosls, hearing fee one 
gold mohur. 

Henderson, J.—Under O. XXXIII, r. 10, 
the Court is to determine from whom court- 
fees are to be realized. No doubt when a 
suit is decreed in full, the proper direction 
would be that the court-fees shonld be 
recoverable from the defendant. Tt appears 
that in the lower Appellate Court the chief 
point taken on behalf of the appellant was 
that the plaintiff should only have been 
made liable for the court-fees due on that 
part of his claim which had failed and that 
the defendant Company should have been 
made liable for the balance. Before us 
there was a suggestion that as the action of 
the respondent Company has caused loss to 
Government, it would be only proper that 
the respondent should be made liable to 
pay court-fees. Now all these questions are 
no concern of the executing Court. Under 
r, 12 tLe Government have the right at any 
time to apply to the Court to make an order 
for the payment of court-fees. Ifthe Gov- 
ernment were in a position to persuade the 
Court to think that the court-fees had been 
lost owing to collusion between the respon- 
dent and the plaintiff in the original suit, 
the Court might possibly call upon the 
respondent Company to pay the court-fees. 
The’ decree actually directed the plaintiff 
to pay. The executing Court cannot go 
behind the decree and an application to 
recover court-fees by taking out execution 

, against the respondent Company who are 
not liable was transparently bad. 

The appellant is also in no way helped 
by the fact that the court-fees were a first 
charge on the subject-matter in suit. Whe- 
ther the payment was made before the 
decree was signed or not, it is an undoubt- 
ed fact that satisfaction of the decree was 
entered on January 19, 1931. Therefore, 
there is nothing left by which this charge 
could be realized from the respondent. 
There were proper steps which could have 
been taken in execution; but no attempt 
was ever made go take those steps. The 
application of the Secretary of State in 
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execution was entirely misconceived, and 
was properly dismissed. 

D. Application dismissed. 





CALCUTTA HIGH COURT 
Criminal Revision Petition No. 1334 of 1934 
and Criminal Revision Petition No. 8 of 1934 

April 11, 1935 

LoRT-WILLIAMS AND JACK, Jd. 

RUR SINGH—Accusgp—PRTITIONER 
versus 
EMPEROR—Opprosite Party 
Penal Code (Act XLV of 1860), s. 223—J ail 
Warder charged for suffering under-trial prisoners 
to escape—Tissentials to be proved—Held, on facts 

that accused was not proved to be negligent. 

Where a Jail Warder was charged under s. 223, 
Penal Code, that he, being a public servant charged 
with the duty of keeping in confinement certain 
prisoners who were under trial, negligently suffered 
these prisoners to escape from confinement : 


Held, that underthe provisions of s. 223, Penal 
Code, it must be shown that there was negligence 
on the part ofthe accused and that the escape of 
the prisoners was the consequence of this negli- 


gence. Before the Court can decide the question of 
negligence it must know what ths duties of ihe 
accused were and unless they are known exactly, if 
is impossible to find whether he was negligent in 
the performanze of his duties and whether theescape 
of the prisoners was due to that negligence. 

Held, also thit taking all the circumstances into 
account and in view of unsatisfactory state of the 
evidence, which was utterly insafficient to decide 
wheather the warder was in fact neglisent in the per- 
formance of his duties, hs coald not bs convicted. | 

Messrs. Barwell, Manindra Nath Mukerji, 
S. K. Sen and Sudhansu Sekhar Mukheryi, 
for the Petitioner. 

Mr. D. N. Bhatiacharya, for the Crown. 

Cr. R. P. No. 1834 cr 1934. 

Jack, J.—In this case, the petitioner 
Rur Singh has been convicted under the 
provisions of s. 223 of the Indian Penal 
Code and sentenced to two years’ simple 
imprisonment on the charge that he, be- 
ing a public servant charged with the 
duty of keeping in confinement certain 
prisoners who were under trial, negligently 
suffered these prisoners to escape from 
confinement. . 

The facts are thaton July 31, 1934, at 
about 2 p. M. seven under-trial prisoners 
attempted to escape and four of them 
succeeded by scaling the wall of ward 
No. 13 in which they were confined along 
with a number of other prisoners in 
charge of the accused who was an Addi- 
tional Head Warder. l 

The defence of the accused is that ha 
was overpowered by four of the prisoners 
as soon as he blew his whistle, that he 
blew. his whistle as soon as he sawa 
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prisoner scaling the inner western wall of 
Ward No. 13 and that his whistle was 
broken end a button of his waterprcof coat 
was torn off, that he made every attempt 
to prevent the escape and that he was 
not negligent in the discharge of his duties. 

Under the provisions of s. 223 it must 
be shown that there was negligence on 
the part of the warder and that the escape 
was the consequence of this negligence. 
Before we can decide ihe question of 
negligence we must know what the duties 
ofa Warder are, and we have searched the 
records in vain for any clear indication 
as to what the duties are. The evidence 
on this point appears to be the statement 
of witness No. who was a convict 
warder and who was <¢lso on guard duty 
in this ward working presumably under 
the accused. He was on guard duty at 
the wardgate, outside the ward from which 
the prisoners escaped. He says incidental- 
ly in cross-examination that every sepoy 
has got to move about when on duty. 
There is also a statement of witness No. 2 
as Additional Chief Head Warder. He 
describes the duty of the wall guard 
sentry as being to see that nobody scales 
the wall. He also states that patrol duiy 
consists of walking up and down rooms 
in the cell (he uses ‘room’ meaning ‘cell’ 
and ‘cell’ meaning ‘ward'). This appears 
to be meaningless as ib is not clear how 
he could spend his time in wa'kiog up 
and down inside the cells. This state- 
ment also was made in cross-examination. 
Neither the Chief Head Warder, nor 
Major Patney nor this witness who is the 
Additional Chief Head Warder nor any of 
the other witnesses, including witness No. 4 
who is a reserved Chief Head Warder, 
witness No. 3 who is another Chief Head 
Warder, witness No. 5 who is also a 
Chief Head Warder give any informa- 
tion as to the duties which were imposed 


on Rur Singh and unless we know exactly. 


the duties of the warder it is impossible 
to find whether he was negligent in the 
performance of his duties and whether 
the-escape of the prisoners was due to 
that negligence. 

Prosecution has tried to prove that at the 
time of the escape Rur Singh was sitting 
on a chair in the yard of cell No. 7. 
This is on the evidence of witness No. 7 
Latfar Lama who was a convict on menial 
duty inside the ward. He says that just 
before the occurrence it began to rain. 

“When it began to rain heavily Rur Singh came 
near Cell No. 7 with a chair and sat there. We 
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then heard a faint sound of whistle. A Babu of 
Cell No. 7 asked the Subedar Rur Singh to see what 
wes the matter. I and Lal Das came out. Guljari 
Tal eee Rur| Singh locked us up in the room (Cell) 


Witness No. 8 Lal Das Malla says, when 


it began to rain, 

“A Babu from Cell No.7 asked usto go there. 
We went there. This jamadar (identifies Rur 
Singh) came there with a chair, There was heavy 
rain. He remained seated ona chair inthe verandah, 
We heard anoise. The Babu of No. 7 asked us to 
see what that matter was. A whistle was heard and 
an alam bell was heard. I and Luftar and another 
man, who was a convict Methar went inside (Cell) 
No. 3. Jamadar (Rur Singh) and Guljari locked us 


up. 
The prisoners escaped over the wall of 


Cell No. 15 and it is not clear from 
the evidence and the plan whether even 
had the Warder been outside in the ward 
he could have seen the prisoners scaling 
the wall and whether in failing to see 
what happened, he must have been guilty 
of negligence. Certainly even if he was 
patrolling the ward and turned towards 
the north at the time of this occurrence 
he could not possibly have seen them 
scaling the wall at that point. 

Taking these circumstences into account 
and in view of unsatisfactory state of the 
evidence, which is utterly insufficient to 
enable us to decide whether the warder 
was in fact negligent in the performance 
of his duties, we think that this convic- 
tion cannot be maintained. 

For the defence we have the evidence 
of the Warder of ward No. 14, Munsab 
Ali Khan who says that he was in the 
adjoining Ward No, 14 when he heard 
two whistles from Ward No. 13. 
Then there was a melee there and 
he ran towards Ward No. 13 whis- 
tling all the way and saw Rur Singh 
overpowered by four prisoners of Ward 
No. 13. He saw this from a distance of 
90 yards and blew his whistle as he ran 
towards the place; seeing him these men 
leib Rur Singh. Rur Singh told him that 
the political prisoners had e:caped from 
the wall of Cell No. 15 and that 
he had been overpowered and his whisile 
had been snatched away. In short, this 
witness corroborated the statement of the 
accused. 

On the other hand, for the prosecution 
we have only the statement of the two 
convict servanis. We have great difficulty 
in understanding the evidence owing to 
the way in which it has been recorded. 
In some places the word ‘room’ is used 
for ‘cell’ and at other places ‘cell’ is used 
to indigate the ‘ward’. Then it is not 
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quite clear whether the word “verandah” 
was used tomean a verandah. The map 
also does not show exactly how the 
cells are divided and whether it 
was possible for the Warder patrolling 
the ward towards the north to see the 
sealing of the wall of Cell No. 15 or if 
from any place inside the ward he could 
have seen the prisoners scaling the wall 
of the prison. 

It is most important that where any 
jail servant is found to be negligent in 
the performance of his duties, he should 
be punished for the maintenance of the 
discipline of the Jail administration. But 
if cases are prosecuted in the manner 
adopted in this case, it is impossible for 
the Court to determine whether the ac- 
cused has been guilty of the offence 
charged. We have had some hesitation 
as to whether we should not send back 
this case for re-trial but we find that the 
trial took place in: last September and 
since then there has been an appeal to the 
Sessions Judge. The accused has already 
undergone a term of imprisonment. He 
has had to appear on three different occa- 
gions, and we think that we should not be 
justified in the circumstances in sending 
the case back for re-trial. The convic- 
tion and sentence are, accordingly, set 
aside and the accused is acquitted. 

Cer. R. P. No. 8 or 1985. 

The petitioner Sepoy Pandey has been 
charged with an offence under s. 223 of 
the Indian Penal Code on the ground 
that he inadvertently allowed certain pri- 
soners to escape by climbing the wall of 
the Jail. He was convicted and sentenced 
to two years’ rigorous imprisonment. 

In this case, the learned Advocate for the 
Crown says that he is unable to support the 
conviction which seems to be founded on the 
statement of the accused. Regarding the 
evidence for the prosecution the learned 
Judge says: 

“If the appellant had merely pleaded not guilty 
he might have been acquitted. But the appellant 
has committed himself to a written statement in 
the case. As he has done so, and as that written 
statement is quite inconsistent with the evidence 
and with the circumstances of the case, I think 
that his conviction must be upheld”. . 

The evidence so far as we can discover 
does not show in what way he was negli- 
gent, and that it was due to his negligence 
that the escape was made. The convic- 
tion and sentence are, therefore, set aside 
and the accused acquitted. 

The remaining petilioner is Pandeo 
Tewari. He hag®also been convicted under 
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s. 223, Indian Penal Code and sentenced 
to two years’ rigorous imprisonment. He 
claims to have been overpowered by some 
of the prisoners. He says that he has 
standing facing south-east doing his duty 
when suddenly some political prisoners 
scaled over the small wall connecting the 
two Cells Nos. 13 and 14 and came to attack 
him. He blew his whistle with the utmost 
difficulty, but was completely overpowered 
and he was unable to do anything. 

The learned Judge states that it is 
urged for the prosecution that it was his 
duty to face the wall of Ward No. 13 and 
the fact that he was facing the south-east, 
that is towards the outer wall, amounts to 
negligence of duty. We have found in the 
evidence of the Chief Warder and Major 
Patney that the Warder’s duty is also to 
see that nobody scales the outer wall or 
lhrows anything in from outside. This 
applies to the Warder posted near the 
weaving shed, so that it was a part of his 
duty to watch the outer walls of the Jail, 
and if, as he claims he was overpowered 
from behind when he was engaged in 
this duty, he cannot be said to have been 
negligent, since there is no evidence to 
show that the escaping prisoners could 
not have climbed over the wall nciselessly 
or in such circumstances as made impos- 
sible for him to be taken unawares from 
behind. The evidence shows that at the 
time of the escape, he was seen near the 
gate of the weaving shed just outside the 
gate. This apparently is a position from 
which the outer walls of the Jail are 
visible and the evidence is not sufficient 
to show that he was negligent in his duty 
at the time of the escape, and that the 
statement that he was overpowered before 
he could turn his back is not true. 

It was suggested by the Crown that 
he was inside the shed but the evidence 
shows on the contrary that he was outside 
the gate of the weaving shed. 

Without further evidence it is impossible 
to decide on the materials before us 
that he was negligent in the performance 
of his duty, and that the escape result- 
ed as a consequence of such negligence. 
The conviction and sentence are accordingly 
set aside and the accused acquitted. 

The petitioners, who are on bail, will be 
discharged from their bail bonds. 

Lort-Williams, J.—I agree. 

D. Convictions set aside, 
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BOMBAY HIGH COURT 
Second Civil Appeals Nos. 945 and 916 
of 1931 
September 5,1935 
Divatta, J. 

VITHAL TUKARAM KULKARNI 
—PLAINTIFF— Å PPELLANT 
versus 
BALU BAPU GUDE AND OTHERS 
—DEFENDANTS—RESPONDENTS. 

Hindu Law—Succession—Stridhan—Widow mar- 
ried in approved form dying leaving no issue 
or heir in husband's family—Her brother and sister 
succeed to her stridhan (except shulka) equally— 
No express provision of Hindu Law—Rule of jus- 
tice, equity and good conscience prevails. 

The brother and the sister, both, of a deceased 
Hindu widow married in an approved form succeed 
equally to her stridhan property (other than shulka) 
if she dies without leaving any issue or any heir 
in her husband's family. 

[Case-law discussed. ] f 

Where there is no express provision of Hindu 
Law, the principle of justice, equity and good con- 
science should prevail. Meenakshi Ammal v. 
Rama Aiyar (8), relied on. 

S. ©. A. from the decision of the District 
Judge, Sholapur, in Appeal No. 109 of 
1930. 

Messrs. P. V. Kane and B. N. Gokhale, 
for the Appellant. 

Mr. G. B. Chitale, for the Respondents. 

Judgment—The only question in both 
these appeals is, “whether the brother or 
the sister, or both, of a deceased Hindu 
widow married in an approved form suc- 
ceed to her stridhan property (other than 
shulka) if she dies without leaving any 
issue or any heir in her husband's family.” 
The appellant. contends that the sister 
alone or in the alternative the brother 
and sister equally succeed, while the res- 
pondents’ case is that the brother alone 
is the heir to the exclusion of the sister. 
The point arises in this way: One Suganda, 
a Hindu widow, died without having 
any issue. No heir in her husband's 
family also can be traced. Her mother 
Renuka, had one-fourth share in certain 
property and on her death she left one son 
Bapu, and two daughters, Limba and the 
said Suganda. That one-fourth share being 
Renuka’s stridhan property devolved on her 
daughters Limba and Suganda to the ex- 
clusion of Bapu, so that each of them took 
one-eighth share. The succession to the 
one-eighth share of Suganda is now in 
dispule between her brother and her sister 
who has sold whatever share she has in 
Renuka’s property to the appellant. The 
point is not covered by any authority nor is 
there any express text bearing on it. The 
decided cases have gone to the extent of 
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as well as her husband and his heirs, her 
blood relations in her father's family suc- 
ceed, and they succeed in preference to 
the Crown: Ganpat Rama v. Secretary of 
State (1), Kanakammal v. Ananthamathi 
Ammal (2) and Moti Chand v. Kalika 
Nand Singh (3). But the order of succes- 
sion among such relations is not defined 
or indicated. The lower Courts have decid- 
ed in favour of the brother, relying on 
the opinion expressed by the learned 
authors of West and Majid’s Hindu Law, 
Ed. 4, p.508, which is as follows:. 

“Tf, therefore, the right of the widow's own 
blood relations reviveson failure of the husband's 
sapindas, it seems natural to allow them to suc- 
ceed in the same order as they would have done 
before her marriage, and to place the mother first, 
next the father, and after him the brothers, and 
the rest of the sapindas, the 
nearness of their relationship.” 

What is meant is that the succession 
should be the same as it would be in case 
she had died as a maiden, though the par- 
ticular order of suceession stated in this 
passage is not toamaiden but to a woman 
married in an unapproved form. It is 
necessary, therefore, to see whether this 
analogy is correct and well founded on 
principle. The Mitakshara texts have 
divided succession to stridhan property 
(except what is known as shulka, i. e. 
bride price or a dowry) into three parts: 
succession to (1) a maiden, (2) a woman 
married in a regular or approved form, 
and (3) a woman married in an irregular 
or unapproved form. ‘The succession to a 
maiden’s property is governed by aspe- 
cial rule based-on a text of Bandhayana: 
“The wealth of a deceased damsel, let the 
uterine brothers themselves take. On 
failure of them shall it belong to the 
mother, or if she be dead, to the father.” 
This has been supplemented by Viramit- 
rodaya that “on failure of the mother and 
father, it goes to their nearest relations." 
The latter expression “nearest relations” 
has been construed by our High Court to 
mean father’s sapindas first, and then the 
sapindas of the mother who are the same 
as the sapindas of the deceased maiden: 
Janglubai.v. Jetha Appaji (4). It would 
thus appear that this is a special order 
in whichthe brother is given first pre- 
ference and the sister would come after 

(1) 45 B 1106; 62 Ind. Cas. 109; AIR 1921 Bom. 
138; 23 Bom. L R 462. 

(2) 37 M 293; 25 Ind. Cas. 901. 

(3) 48 A 663; 97 Ind. Cas. 245; A I R 1926 All 
663; 24 O L J 753. o 

(4) 32 B 409; 10 Bom. L R 522. 
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the parents. Why the brother comes first, 
the texts do not explain. 

Next we come to succession to a married 
woman. A distinclion has been made in 
the tesis between marriage in one of four 
regular or approved forms and marriage 
in one of the four irregular or unap- 
proved forms. That distinciion is obso- 
lete now as all marriages must, under the 
present law, be presumed to be of ihe 
Brahma, i. e. approved form, but the dis- 
tinction rested on the important ground 
that in the case of an approved marriage 
the woman ceases to belong to her father's 
family and enters the husband's family 
and takes his gotra, while in an unapprov- 
ed marriage, asshe has not been given 
away by the father in marriage, she con- 
tinues to be a member ofthe father's 
family, and therefore her gotra continues 
to be the father’s and not the husband's. 
The result is that in the latter case the 
husband and hiskinsmen do not come in 
the order of succession at all, and tke 
property goes to her issue and then to her 
mother, father, the father’sheirs and the 
mother’s heirs, respectively, while in the 
former case it gces to her issue, then to 
her husband, husband's heirs and her 
plood relations, on failure of each: Tuka- 
ram v- Narayan Ramchandra (5). Thus 
in the case of an unapproved marriage, 
the brother is preferred to the sister be- 
cause heisa nearer heir to the father 
than the sister, and that would also be the 
result’ in the case of succession to a maiden 
though not exac'!ly forthe same reason, 
but because the brother is mentioned first 
even before the parents, in the special 
order of succession. 

But should the result be the same in 
case of succession to a woman married 
in an approved form? As her gotra is her 
husband’s, her relations in her father’s 
family are not her sagotra sapindas but 
bhinnagotra sapindas, i. e. bandhus, 
while in the case of a maiden as well as 
a woman married in an unapproved form, 
they remain her sagotra sapindas. The 
distinction is important because if they 
take asbandhus, the Mitakshara rule is 
that they take in order of propinquity, 
that bandhus related equally take in equal 
shares and no preference is given 10 
males over females: Rajeppa v. Gangappa 
(6) and Manilal Rewadat v. Bai Rewa (7). 


G 36 B 339; 14 Ind. Cas. 438; 14 Bem. L R 89. 
6) 47B 48; 77 Ind. Cas, 219; AI R 1922 Bem. 
420; 24 Bom. L R 759, 

(7) 17 B 758, 
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would be that the brether and 
sister would divide the property between 
themselves in equal shares. The analogy 
ofthe order of succession toa maiden is 
inapplicable as the change of gotra makes a 
material difference between the respective 
positions of a maiden and a married dau- 
gether in the family. Besides, the order of 
successicn toamaiden is governed by a 
special text, and there being no similar 
text for a married woman it should be 
governed by the crdinary Hindu Law 
under which the brother and sister would be 
bandhus, and even they would come in only 
in the ebsence of the husband or his heirs. 
The fact that her husband's heirs have 
preference to her blood relations, shows 
that a distinction is récognised between 
the two families, and that distinction can 
rest only on the fact that she belongs to 
her husband's family andis absorbed in 
his gotra, with the result that her blood 
relations would only be her bandhus, and 
succeed as such after the heirs in her 
husband’s family are exhausted. 

I think, therefore, that itis more in conson- 
ance wilh lawas well as cquily that the 
brother and sister should take equally 
than that the former should succeed ex- 
clasively. That seems to me to bea legal 
as wellas equitable view. Itisa recog- 
nised rule that where there isno express 
provision of Hindu Law, the principle of 
justice, equity and good conscience should 
prevail: Meenakshi Ammal v. Rama Aiyar 
(8). The first alternative argument urged 
on behalf of the appellant that the sister is 
the exclusive heir of the stridhan property, 
is untenable as the prefernce of the females 
to the male heirs to such property under 
the Mitakshara rule is confined to issue, i. e. 
lineal succession only, and does not apply 
to collateral succession. In the result, 
therefore, the decrees of the lower Courts 
are varied by declaring that the appellant 
has become the owner of 3-l6th share 
instead of 1-4th share as claimed by him 
in Civil Suit No. 1138 of 1927, and plain- 
tiff in Suit No.47 of 1929 is entitled 
to 1-]6th share instead of 1-8th claimed 


‘in the suit property. The parties will be 


entitled to proportionate mesne profits. In 
other respects the decrees are confirmed. 
Parties to bear their own costs through- 
out. 
D, Decree varied, 
(8) 37 M 396; 18 Ind. Cas. 34; 24 ML J 106; 18 M 
L T 97; (1913) M W N 40: 
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CALCUTTA HIGH COURT 
Criminal Revision No. 7 of 1935 
March 14, 1935 
Lort-WILLIAMS AND JACK, JJ. 
MANMATHA NATH SIRKAR—AccusEpD 
—PETITIONER 
versus 
Tan UNION BOARD or DHATRIGRAM 
— OPPOSITE Party 

Criminal Procedure Code (Act V of 1898), s. 421 
(2)—Summary disposal of appeal after calling for 
record and perusing it—Pleader for appellant once 
heard when presenting appeal—If should be heard 
again before dismissal—Penal Code (Act XLV of 
1860), s. 409—Criminol misappropriation—Essen- 
tials—Mere non-production of money, whether 
amounts to criminal misappropriation. 

Section 421, Criminal Procedure Code, provides 
that on receiving the petition under s. 419 or 
s.420 the Appellate Court shall poruse the same, and 
if it considers that there is no sufficient ground for 
interfering, it may dismiss the appeal summarily, 
provided that no appeal under s. 419, shall be dis- 
missed unlessthe appellant or his Pleader has had 
a reasonable opportunity of being heard in support 
of the same. Sub-section (2) provides that before 
dismissing the app2al under this s2ction, the Court 
may call for the record, but shall not be bound to 
do so. There 15 nothing contained in the section 
about theright of the appellant or his Pleader to 
hava two reasonable opportunities of being heard by 
the Court. Provision is made only fcr one reason- 
able opportanity. Consequently, the Appellate Court, 
before dismissing an appeal summarily after calling 
for record and perusing the same is not bound to 
hear the appellant or his Pleader again, if he was 
once heard when pres:nting the petition of appeal. 

Except in exceptional circumstances, which them- 
selves indicate the dishonest intention of the accus- 
ed, mere non-production of money which is right- 
fully in the hands of the accused, will not amount 
to the crime of misappropriation. There must be 
something to prove dishonesty. Such dishonesty of 
cours3 may be inferred fromthe surrounding cir- 
cumstane:s, and the terms upon which the accused 
had the money on his possession, 

Where on the facts, the cass is ons in which the 
appeal ought not to have been summarily dismissed, 
the High Court muy set aside that order of summary 
diemissal. 

Messrs. Sudhansu Sekhar Mukerjee and 
Parimal Mukherjee, for the Petitioner. 

Mr. Khundkar, for the Crown. 

Mr. Gopendra Krishna Banerjee, for the 
Opposite Party. 

Lort-Williams, J.—In this case a Rule 
was issued, to show cause why the convic- 
tion of and sentence passed on this peti- 
tioner should not be set aside on the ground 
that the learned Judge’s order dismissing 
the appeal summarily was made without 
hearing the defence Pleader. The peti- 
tioner was convicted under s.409 of the 
Indian Penal Code and sentenced to 
rigorous imprisonment for 6 months and a 
fine of Rs. 1,000 in’ default, rigorous 
imprisonment for 4 months. Out of the fine 
Re. 640-0-5 pies were to be paid to the 
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Dhatrigram Union Board. He appealed to 
the Sessions Judge and his appeal was sum- 
marily dismissed. 

The ground urged by the learned Advc- 
cate for the petitioner is untenable. 
Section 41 provides that on receiving the 
petition under s. 419 or s. 420 of the 
Criminal Procedure Code, the Appellate 
Court shall peruse the same, and if it con- 
siders that there is no sufficient ground 
for interfering, it may dismiss the appeal 
summarily, provided that no appeal under 
s. 419 shall be dismissed unless the appel- 
lant or his Pleader has had a reasonable 
opportunity of being heard in support of 
the same. Sub-s. (2) provides that before 
dismissing the appeal under this section, the 
Court may call for the record, but shall not 
be bound to do go. 

Now, the argument of the learned 
Advocate is, that although the Pleader had 
a full opportunity of addressing the Court 
when he presented the petition, he was not 
allowed or asked to address the Court after 
the Sessions Judge had sent for the record 
and perused it. That isto say, his argu- 
ment amounts to this, that if the Sessions 
Judge decides to send for the record, then 
the appellant’s Pleader in such a vase is to 
have two opportunities of addressing the 
Court, one when he presents the petition 
in the first place, and another after the 
record has been sent for and perused by 
the Judge. That is not what the section 
says. There is nothing contained in the 
section about the right of the appellant or 
his Pleader to have two reasonable op- 
portunities of being heard by the Court. 
Provision is made only for one ‘reasonable 
opporiunity. 

Although there is nosubstance in this 
contention, we have examined the judgment 
of the Sessions Judge and that of the Sub- 
Divisional Magistrate, whose judgment was 
appealed from. The Sessions Judge says 
that the appellant is the President of the 
Dhatrigram Union Board. OnMay 29, 1934, 
the accounts of the Board were audited by 
the Circle Officer. The cash balance was 
found tobe Rs. 1,143-18-5. Of this amount 
Rs. 503-18 was covered by postal’ cash 
certificates and postal Savings Bank 
accounts. The remainder was in the hands 
of the appellant, who neither appeared at 
the audit nor produced the money. 

There was evidence also to the effect that 
two months afterwards, the Circle Officer 
mentioned to the President that he could 
not finally audit the accounfs until he knew 
exactly how much was in the hands of the 
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President. So far as | understand, in the 
absence of the record, the Circle Officer did 
not ask the President then to hand over 
the balance which was in his hands. Upcn 
some subsequent occasion, the President 
was asked to show cause why he should not 
be prosecuted for the misappropriation of 
this balance, and on that occasion he failed 
to hand over the money. Even then there 
does not seem to have been any Cemand 
made, but ihe learned Sessions Judge says 
that the appellant was charged and 
committed for misappropriation of the funds 
actually shown in the cash: book as the 
credit balance of the Board. He said that it 
is the non-production of the money that 
constitutes his real offence, and his mala 
fide intention is proved by his failure to 
produce this money at any time subse- 
quently. . 

AsI have already stated, the evidence 
seems to go only to the length of showing 
that there ought tobe a balance in the hands 
of this appellant, and that up to the present 
he has not produced it. But except in 
exceptional circumstances, which them- 
selves indicate the dishonest intenticn of 
the accused, mere non-production of money 
which is rightfully in tke hands of the 
accused, will not amount to the crime of 
misappropriation. There must be some- 
thing to prove dishonesty. Such dishonesty 
of course may be inferred from the 
surrounding circumstances, and the terms 
upon which the accused had the money 
in his possession. Butin this case, so far 
as I understand the evidence, the money 
was rightfully in the possession of the 
President, who was, so to speak, the banker 
for the Union Board so far ascash balances 
were concerned. 

These being the facts, it appears to us 
that the appeal ought not to have been 
disposed of summarily, and the order dis- 
missing the appeal is set aside, and the case 
sent back to the learned Sessions Judge to 
re-hear the appeal. The Rule is made 
absolute. 

The petitioner will continue on the same 
bail. 

Jack, J.—I agree. 

D. Rule made absolute. 
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LAHORE HIGH COURT 
Civil Revision No. 642 of 1935 
January 8, 1936 
Acaa HAIDAR, J. 
BRIJ LAL—PLAINTIFF—PETITIONER 
VETSUS 

DHANNA. RAM AND ANOTHER—DEFENDANTS— 
Oprostts PARTIES 

Promissory note—Assignment—Oral 
af valid in the Punjab. ; 

The proper mode of assignment cf a pro-note is by 
endorssment only, but in the Punjab, thera can be 
an oral assignment. Muthar Sahib v. Kader Saheb 
(2), referred to, Laehha Ram v. Hem Raj (1) and 
Panna Lal Lachhman Das v. Hargopal Khubt Ram 
(3), relied on. 

C. R. from aa decree of the Senior Sub- 
Judge, Mianwali, dated May 15, 1935. 

Mr. Qabul Chand for Mr. Bishen Narain, 
for the Petitioners. 

Mr. Nawal Kishore, for the Opposite 
Parties. 

Order.—This is an application in revision 
under s, 115, Civil Procedure Code, Khuda 
Yar defendant No. 2 executed a promissory 
note in favour of the plaintiff Brij Lal. 
Dhanna Ram, defendant No. I, claiming to 
be an assignee of the promissory note, re- 
covered the amount due under it from 
Khuda Yar, defendaut No.2. The plaintiff 
brought the present suit in which he 
impleaded Dhanna Ram as defendant No. 1 
and Khuda Yaras defendant No. 2 for the 
recovery of the amount due on the promis- 
sory note. The promissory note was for a 
sum of Rs. 15 only which together with 
interest amounted to Rs. 23 only. The trial 
Court decreed the plaintiff's claim. Dhan- 
na Ram went upin appeal and the learned 
Judge of the lower Appellate Gourt came 
to the conclusion that the plaintiff had oral- 
ly assigned the pro-note to Dhanna Ram and 
that by virtue of this verbal assignment 
Dhanna Ram could recover the amount of 
the pro-note from defendant No.2. The 
suit of the plaintiff was accordingly dismiss- 
ed. The plaintiff has come up to this Court in 
revision. 


There cannot be any doubt that there is 
a conflict of judicial opinion on the subject, 
but there is a decision of a learned Single 
Judge of this Court in Lachha Ram v. Hem 
Raj (1), in which it was held that there can 
be an oral assignment of a pro-note in the 
Punjab at least, as the technical provisions 
relating to the assignment of choses in 
action contained in the Transfer of Pro» 
perty Act were not strictly applicable to 
this Province. He relied upon Muthar Sahib 


(1) A I R1932 Lah. 30; 134 Ind, Cas, 121; 33 PI, 
R 120; Ind „Rul. (1931) Lah, 889, 
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v. Kadir Sahib (2). In this case the learn- 
ed Judges. though not trammelled with the 
question of the applicability of the Transfer 
of Property Act, held that negotiable instru- 
ments were choses in attion end that the 
rule in regard to them prior to the passing 
of the Negotiable Instruments Act continued 
to apply to them to the extent that they are 
not expressly orimpliedly affected by any 
Provisions of ihe Act. They point out that 
a pro-note, whether negotiable or not, is 


nevertheless a chose in action and is subject. 


to the incidents attaching to it in that aspect, 
so jong as the rules of Law Merchant are 
not departed from and that choses in action 
have been held orally assignable in this 
country, and such an assignee will have only 
the right, title and interest of the assignor 
while suing upon it in his own name. There 
is another case reported in Panna Lal Lach- 
hman Dasv. Hargopal Khubi Ram (3) were 
two learned Judges of the Chief Court of 
the Punjab held that : 

“An endcrsement is not the only mode by which a 
negotiable instrument may be transfered and that it 
may, be otheiwis2 assigned and the assignee may sus 
in Lis own paie,” , 

‘The learned Judges followed Muthar 
Sahib v. Kadir Sahib (2). There are cages 
of other Courts which have been cited by 
the learned counsel for the applicant and 
which no doubt seem to lend support to his 
contention that the proper mode of the 
assignment of a pro-note is by endorsement 
only and that a verbal assignment was 
invalid, but in a revision in which a sum 
of Rs. 23 only is involved, I donot think it 
worth while either to refer the matter to a 
larger Bench orto record my dissent from a 
case decided by a learned Judge of this 
Court especially when that decision is based 
upon an earlier authority which is entitled 
to great respect. 1 therefore decline to 
interfere in revision and dismiss this appli- 
cation with costs. 

D. Revision dismissed, 

(2) 28 M 544; 15 M LJ 384. 

(3) 29 P P R1919; 51 Ind. Cas. 250; A 


P I R119 
Lal. 85; 50 P W R 1920. 
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RANGOON HIGH COURT 
First Civil Appeal No. 17 of 1935 
April 7, 1936 
Mossy AND Ba U, JJ. 
MA THAN NYUN—AprELLANT 
VETSUS 

DAW SHWE THIT—RESPONDENT 
Burmese Buddhist Law—Adoption—Keittima and 
apatitha forms—Distinctton—Publiity that child 
ghall inherit is necessary in former—Practice— Evi- 
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dence—Trial Judge's estimate—High Court, if can 
differ from it. ` : 

Keittima children are the children of another per- 
son, adopted publicly with a promise that they 
shall inherit, intention that the child shall inherit 
is the principal requisite for ketttima adoption. 
Publicity insisted upon isthe publicity of the inten- 
tion of the person who takes the child of another it 
adoption that the child shall inherit. [p. 275, col. 
2; p. 276, col. 1] 

An apatithe child may bə described as one who 
has been adopted casually and without any intention 
expressed on the part of the adoptive parent that it 
shall inherit, An intention either express or impli- 
ed on the part of the adoptive parent that the 
adopted child shall or shall not inherit forms the 
dividing line between a keittima child and an 
apstitha child. In other respects the position of an 
apatitha child is the same as that of a ketttima 
child. Ma Hnin Bwin v. U Shwe Gon (4), relied 
on, Tat Tun v. Ma Chin (5) and Shwe Kin v. Maung 
Sin (6), dissentedgfrom. _ [p. 276, col. 2.] 

Heid, that the facts fell short of proving the girl 
as keittima adopted daughter of the widow but 
proved thatthe girl was apatitha child. 

Unless there are strong reasons, the High Court 
will not differ from the trial Judge on the question 


. of assessing the value of the evidenca of witnesses, 


U Chinaya v.U Khay (3), relied on. [p. 276, col. 
1 


P. C.A. from the decree of the District 
Court, Pyapon, dated December 15, 1934. 

Mr. Thein Maung, for the Appellant. 

Mr. Zeya, for the Respondent. 


Ba U, J.—The dispute in this case is in 
respect of the estate left by one Daw Shwe 
Yu. Daw Shwe Yu was a Burman Bud- 
dhist. She was by turn a widow and a 
divorcee. Her first husband was U Po So. 
Sometime after the death of U Po So she 
married a man named U PoSin. They 
lived together as husband and wife for four 
years and then had a divorce from each 
other. That was in 1272 B. E. From that 
time onwards till she died in 1290 B. E. 
(1928) she remained single. She was 70 
years of age at the time of herdeath. She 
had no child either by her first or second 
husband and “she left only one younger 
sister, namely the respondent Daw Shwe 
Thit, surviving her. Daw Shwe Thit would, 
therefore, in the normal course of evenis, 
succeed, to her estate; but the plaintiff-ap- 
pellant Ma Than Nyun claimed that she, 
being the only adopted daughter of Daw 
Shwe Yu, was the one entitled to succeed 
to her estate. She accordingly instituted 
the present suit, asking for a declaration 
that she was the keitttma adopted daughter 
of Daw Shwe Yu, or in the alternative an 
apatiiha daughter. 

Asis to be expected, her claim was dist 
puted by the respondent Daw Shwe Tnite 
She said that the plaintifeappellant lived 
with the deceased Daw Shwe Yu for some 
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time as she was her grandniece but never as 
her adopted daughter. Now, the facts that 
are not in dispute are these: Daw Shwe 
Yuand Daw Shwe Thit had a half sister 
named MaPok. Ma Pok had a son named 
Po Htin. He is the father of the plaintiff- 
appellant Ma Than Nyon. Ma Than Nyun 
is one of his four children by 
his first - wife Ma Mya May. Ma 
Mya May died in 1280, B. E. During the 
life-time of Ma Mya May, Po Htin took 
another wife named Ma Saw Hla. He got 
two children by her. At the time of her 
mother Ma Mya May’s death, the plaintiff- 
appellant was about 6 years of age. Soon 
after her mother's death she went and lived 
with Daw Shwe Yu till the latter died in 
1290, B. E. 

The question is how did the plaintiff- 
appellant come ta live with the deceased 
Daw Shwe Yu? The plaintiff-appellant 
states that she went and lived with Daw 
Shwe Yu asthe latter took her in adoption 
witha view to inherit; while the defendant- 
respondent says that Daw Shwe Yu allowed 
the plaintifi-appellant to live with hersimp- 
ly out of compassion as she had lost her 
mother and as her father was living with 
his lesser wife and her children. In these 
circumstances it is incumbent on the plain- 
tif-appellant to prove that she was the 
ketttima adopted daughter of Daw Shwe Yu. 
To discharge the burden that lies heavily 
on her, the plaintiffappellant relies on the 
following facts : (1) {hat ber father Po Htin 
gave her in adoption to Daw Shwe Yuin 
compliance with the latter's requst (2) that 
the deceased Daw Shwe Yu made known 
to the people at large that she (plaintiff- 
appellant) was her keittima adopted 
daughter by: (a) making admissions ;` (b) 
purchasing properties in their joint names; 
(e) lending out money on promissory notes 
in their joint names as mother and daughter; 
(d) having their names inscribed as mother 
and daughter on a ‘tazaung’ on Mandalay 
Hill; (e) giving her jewellery to wear. 

To prove that her father gave her in adop- 
tion to Daw Shwe Yu, the plaintiff-appellant 
relies on the evidence of her father Po Htin, 
her grandmother Daw Kyin and her father's 
friends, Tha Myaing and Tha Myaing’s 
wife Ma Htin. Po Htin says that a few 
months before the death of his wife Ma Mya 
May, Daw Shwe Yu asked both him and his 
wife to give Ma Than Nyun in adoption 
with a view to inherit and they agreed and 
gave the plaintiff-appellant, but the plain- 
tiff-appellant refused to go with Daw Shwe 
Yu. He admits that nobody was present on 
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that occasion. A few months later Daw 
Shwe Yu repeated her request in the 
presence of Daw Kyin, but as at that time 
his wife Ma Mya May was illhe told Daw 
Shwe Yu that he would send the child to 
her when her mother got over her illness, 
butshe did not. She died a few days later. 
On the seventh day after death Po Htin says 
that he had a ‘thabeik-thut’ (feeding of 
Pongyis) ceremony performed and on the 
departure of the guests except Daw Kyin, 
Maung Tha Myaing and Ma Htin he gave 
his daughter Ma Than Nyun to Daw Shwe 
Yu in adoption with a view to inherit. 

Daw Kyin, Tha Myaing and Ma Htin cor- 
roborate him. But when their evidence is 
compared, it will befound to differ from 
each other not only in matters of detail but 
sometimes on essential points. In view of 
this and in view of the fact that Daw Kyin 
is the grandmother of the plaintiff-appellant 
and the other two are not only the close 
friends of her father Po Htin but people of 
no position at all, it is hard to give credence 
to their evidence. To render their evidence 
more doubtful, Po Htin does not explain 
why he did not give his daughter in adop- 
tion to Daw Shwe Yu in the presence of his 
more respectable guests, though he admits 
that he knew that by giving his daughter 
to Daw Shwe Yu his daughter would become 
Daw Shwe Yu’s heir and succeed to her 
estate on her death. Furthermore, there is 
the evidence of noless than four witnesses, 
namely Thu Daw, Daw Nuein Zan, Maung 
In Ga and Ma Hla Ku, called by the defen- 
dant-respondent, to show that Tha Myaing 
and his wife were not present at the ‘thabeik- 
thut ceremony. The evidence of Thu Daw 
and Daw Nyein Zan also shows 
that Daw Shwe Yu was at the time in 
Rangoon keeping sabbath. In view of these 
circumstances it is, in my opinion, not safe 
to place absolute reliance on the evidence 
of the plaintiff-appellant’s witnesses and de- 
prive the respondent of her legitimate rigut. 
The evidence to prove the admission alleged 
to have been made by the deceased that 
the plaintiff-appellant was her keittima 
adopted daughter is equally unsatisfactory. 
The only persons who depose to these facts 
are Daw Hla Byuand Tun Lin. Daw Hla 
Byu says that the deceased Daw Shwe Yu 
once came over to her house and when she 
asked her why she came, Daw Shwe Yu said, 
“I want to marry my daughter to your son 
Maung Gyi.” 

It also appears that in reply to her further 
question as to where she (Daw Shwe Yu) 
had picked up the girl, Daw Shwe Yu said, 
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“That girl is not a stranger. She was born 
of my nephew. She is related to meas my 
grandniece.” The evidence of Tun Lin is 
also to the same effect. What he says is 
that when he met Daw Shwe Yu one day 
in a zgavat in Chaungdwin, he asked her 
how the plaintiff-appellant was related to 
her and Daw Shwe Yu replied: “As the 
girl’s mother died I have taken her and 
reared her.” It may be that Daw Shwe Yu 
said what these two witnesses allege she had 
said, but it does not, as I have said above, 
prove that the plaintiff-appellant was adopt- 
ed as a ketttima daughter. Nor does 
the fact that some lands were either pur- 
chased or accepted on mortgage in the joint 
names of Daw Shwe Yu and the plaintiff- 
appellant help the case of the plaintiff-ap- 
pellant very much. If a reference is made 
to the documients, Exs. A, B, C and D, it 
will be noticed that the plaintiff-appellant 
was described therein as the daughter of 
Po Htin. Why was she so described? If 
she had been taken in adcption with a view 
to inherit, the name of Daw Shwe Yu's first 
husband Po So or second husband 
Po Sin would have been. given. It 
is, however, submitted that neither of their 
names could be given as neither of them 
was a party to the adoption. It may be so, 
but the documents as they stand do not 
help the plaintiff-appellant. The most 
favourable view ihat can be taken is that 
Daw Shwe Yu wanted the plaintiff-appellant 
to have some interest in those lands. The 
promissory notes, Exs. J} to O, T, Y and Z, 
however, stand on a different footing. 
They show that money was sometimes 
lent in the joint names of “Daw Shwe Yu 
and daughter Ma Than Nyun (plaintiff- 
appellant).” 

It is, however, submitted on behalf of the 
defendant-respondent that the fact that 
money was sometimes lent in the joint 
names of Daw Shwe Yu and daughter 
Ma Tha Nyun does not signify anything at 
all inasmuch as Daw Shwe Yu used to 
lend money also in tLe joint names of her- 
self and Ma Than, daughter of the 
defendant-respondent. Ma Than was on 
those occasions described as the daughter of 
Daw Shwe Yu. That isso, but such loans 
were made before the plaintiff-appellant 
came into the life of the deceased Daw 
Shwe Yu and the defendant respondent 
herself makes an admission to that effect. 
She says, “I cannot produce any documents 
in the joint names of Daw Shwe Yu and 
daughter Ma Than after Ma Than Nyun was 
brought to Daw Yu by her father.” ` There- 
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fore whatever Daw Shwe Yu's intention 
with regard tothe respondent's daughter 
Ma Than might have been before the plain- 
tiff-appellant came into her life, her inten- 
tion underwent a change as soon as the 
plaintifi-appellant came into her life. The 
contention put forward by the Counsel for 
the respondent that the reason why the 
name of the plaintiff-appellant was men- 
tioned in those promissory notes was to 
facilitate the collection of debts is with 
all my respect to him too absurd to merit 
any discussion. The plaintiff-appellant was 
only a child of about 8 or 9 years of age when 
those loans were made. But in the absence 
of other evidence it cannot be held that 
the plaintiff-appellant was the keittima 
edopted daughter of Daw Shwe Yu because 
loans were sometimes made in the joint 
names of herself and Daw Shwe Yu as 
mother and daughter on promissory notes. 
Now, what other evidence is there to 
support it? The plaintiff-appellant refers 
to an inscription on a‘tazaung’ on Manda- 
lay Hill (Exs. U, V, W and X). It runs 
as follows: 

“ Meritorious deed done by Kyaungtaga U Sin, 
Kyaungama Daw Shwe Yu, daughter Ma Than 


Nyun, niece MaMa Myin and Ko Po Kyaung, resi- 
dents of Chaungde village, Pyapon Township.” 


According to the plaintiff-appellant this 
inscription was putin atthe instance of 
Daw Shwe Yu when she went with her to 
Mandalay over 12 yearsago. The Counsel 
for the respondent submits that the 
inscription, on the face of it, shows that it 
was not putin at the instance of Daw 
Shwe Yu. He says that Daw Shwe Yu 
would not have included the name of her 
divorced husband U Po Sin in that in- 
scription seeing what the relations between 
them were. He contends that the inscription 
was put in either by the plaintiff-appellant 
herself or someone interested in her welfare. 
In support of this contention he refers to 
the ‘tazaungs’ and images of Buddha at 
Kyaiktiyo and Payathonzu dedicated by 
Daw Shwe Yu. The inscriptions (Exs. 1, 
2 and 3) thereon show that Daw Shwe Yu 
alone was the donor. The explanation 
given by the learned Advocate for the 
plaintifi-appellant as to why the name of 
the plaintiff-appellant has been left out of 
those inscriptions is that those inscriptions 
were put in by the defendant-respondent 
only after tte death of Daw Shwe Yu. I 
cannot accept this explanation. There is 
not a tittle of evidence to support this al- 
legation. What is there shows clearly that 
those inscriptions were fut in during the 
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life-time of Daw Shwe Yu and under her 
order. 

Nor can I accept the submission made 
py the learned Advocate for the defendant- 
respondent that the inscription on the 
‘tazaung’ on Mandalay Hill was not put in 
under orders or atthe request of Daw 
Shwe Yu. If the inscription was not put 
in either atthe request or under orders 
of Daw Shwe Yu, who could have put 
that in ? Nobody except......the plaintiff-ap- 
pellant would have taken the slightest 
trouble to put that in because it would 
not benefit anybody in any way. In 
the case of the plaintiff-appellant she 
could not have asked anybody to put 
that in even if she wanted to because 
she was only a child of about-eitght or 
nine years of age at the time the inscription 
was put in. See her evidence on this 
point. Her father Po Htin could not also 
have done it because he was and is still 
too poor totravel up to Mandalay. Even 
if he could have travelled up to Mandalay 
and put that inscription in, he would not have 
put in the names of other people as joint 
donors. ‘I'nerefore the position resolves 
itself into this: that on one occasion the 
deceased Daw Shwe Yu dedicated a 
“tazaung” in the joint names of herself 
and the plaintiff-appellant as mother and 
daughter and on other occasions she did 
it in her name alone as donor. Why 
did she do that? I proposeto answer this 
qüestion later. Next there is the undisputed 
fact that the plaintiff-appellant was given 
some jewelleries by Daw Shwe Yu to 
wear. 

If we now sum up, we get the following 
facts: (1) that there is no reliable evidence 
to prove that Daw Shwe Yu asked for 
the plaintiff-appellant to be given to her 
in adoption with a view to inherit; (2) 
that there is no reliable evidence to prove 
that Daw Shwe Yu ever told anybody that 
the plaintiff-appellant was her keittima 
adopted daughter, but there is some evi- 
dence to show that she told some of her 
friends that she had adopted the child; 
(3) that Daw Shwe Yu lent money on 
several occasions on promissory notes in 
the joint names of herself and the 
plaintiff-appellant as mother and daughter; 
(4) that except on one occasion Daw Shwe 
Yu dedicated some “tazaungs” and im- 
ages of Lord Buddha in her name alone as 
donor; (5) that Daw Shwe Yu gave some 
jewelleries to the plaintiit-appellant to wear 
during her lifetime. The question is, do 
these facts fit in with the keittima form 
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of adoption? Section 79, Book 10 of the 
Manugye describes the ketttima child as 
follows: [Passage is in Burmese.] Richard- 
son has given a translation of it as follows: 

“The children of another person, adopted public- 
ly with a promise that they shall inherit, whichis a- 
matter of public notoriety, these are called 
ketkteema.” : 

This translation is slightly different from 
the translation given by the learned author 
of May Oung’s Buddhist Law. His trans- 
lation is in these terms: 

“One kind is the boy or girl called kittima, which 
is the son or daughter of others taken and brought 
up to the knowledge of the public, with the inten- 
tion. ‘We will make the sun or daughter to receive 
inheritance, and who are well known as such,’ " 

The translation as given by the learned 
author of May Oung's Bhuddnist Law is, in 
my opinion, more correct. Be that as it 
may, what is emphasized in both is the 
intention of the person who takes the child 
of another in adoption that the child 
shall inherit. Intention taat the child 
shall inherit is the principal requisite for 
keittima adoption. This is brought out very 
clearly in s. 26, Book 10 of the Manugye, 
which says : 

“Tf aman has children by his wife, and shall 
publicly state his intention of adopting the child 
of another person, and shall take and support the 
child openly, the two laws for the partition of the 
property are tbese :” = kh * 

Wor that reason their Lordships of the 
Privy Council observed in Ma Me Gale v. 
Ma Sa Yi (1) as follows: 

“There must be, on the one hani, the consent of 
the natural parents, and on the other, the taking 
of the child by the adoptive parents with the 
intention and onthe footing thatthe child shall 
inherit.” , 

These observatione would, of course, ap- 
ply if either or both the natural parents of 
the adopted child were alive at the time of 
adoption. They will not apply to acase 
where adoption takes place only alter the 
death of the natural parents of the adopt- 
ed child. For that reason Lord Dunedin, 
delivering the judgment ofthe Board in 
Ma Ywet v. Ma Me (2), said: | 

“Tt has been laid down by this Board that, 
according to the law of Burma, no formal ceremony 
js necessary to constitute adoption, One may go 
further and say that, though adoption is a fact, 
that fact can either be proved as having baken 
place on a distinct and specified occasion, or may 
be inferred froma course of conduct which is in- 
consistent with any other supposition. But in 
either case publicity must be given to the relation- 
ship, and it is evident that the amount of proot 
of publicity required will be greater im cases of 

(1) 4 L BR 172; 32 O 219;8 Sar. 743; 32 IA 72 

C). 
eS 5 LB R118; 3 Ind. Cas. 797; 36 © 978; 10 O 
L J 253; 11 Bom. L R 1193; 3 Bur. LT 32;6M L 
T 302; l4 C W N 111; 19 ML J577; 36 IA 192 
(P 0). 


276 
the latter category, when no distinct occasion can be 
appealed to.” 

Publicity insisted upon in this case is the 
publicity of the intention of the person 
who takes the child of another in adoption 
that the child shall inherit. Now, the fects 
set out above as proved do not in the 
least show that Daw Shwe Yu brought 
up the plaintiff-appellant with the intention 
that she should inherit from her, In fact 
according to the evidence of U San Hla 
and U Tha Kin the deceased Daw Shwe 
Yu told them thatthe plaintifi-appellant 
was not her keittima adopted daughter. 
These two gentlemen are members of the 
legal profession and their evidence has 
been accepted by the trial Judge. Un- 
. less there are strong reasons, and I see 
none in the present case, why we should 
‘differ from the trial Judge on the question 
of assessing the value of the evidence of 
witnesses, the opinion of the trial Judge 
must be accepted: U Chinaya v. U Khay 
(3). Do they however say that the plain- 
tiff-appellant was an apatitha child of Daw 
Shwe Yu as pleaded by her alternatively ? 
What is then an apatitha child? The 
texts collected in s. 16 of U Gaung’s 
Digest, Vol. 1, which deal with six classes 
of sons who are entitled to inherit are 
not unanimous in the description they 
give of the apatitha child. Ten of the 
Dhammathats, namely Mano, War, 
Kaingza, Pekasani, Manu, Panam, Kung- 
yalinga, Dayajja, Dhammasara and Chittara 
describe the apatitha child as a foundling 
adopted casually and brought up in the 
family. Four other Dhammathats, namely, 
Kandaw, Tejo, Vannadhamma and Rasi, 
however, describe tle apatitha child as a 
child adopted casually tlrough compas- 
sion. The three remaining Dhammathats, 
Manugye, Dhamma end Amwebon describe 
the -apatiha child as a child adopted 
casually whether its parenis are known or 
unknown. As the extract of the Manugye 
as given in the Digest is not.quite full, 
I propcese in give the full text. It is to 
be found in s. 79, Book X of the Manugye. 

[The passage is in Buimese, and the 
translation is given below.:] 

“ Child, male or female, who have no parents or 
whose parents or relations are not known, or whose 
parents or relations are known, who have been 


casually taken charge of and brought up, are call- 
ed teek-tee-ka,” : 


“Teek-tee-ka” as used here is another 
name for apatitha. Mingyi U Gaung 
used the word “apatitha” for “‘teek- 


(3) 14 R 11; 161 Ind. Cas. 387; A I R 1936 Rang. 
5; 8 R Rang. 472. $ 
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tee-ka” in his extract from the Manugye 
in the Digest. The learned author of May 
Oung’s Buddhist Law has also substituted 
the word “apatitha” for “teek-tee-ka” in his 
quotation of the above extract in his 
book. As what the Manvugye states is not 
in the least ambiguous, it must be fol- 
lowed in preference to the other Dhamma- 
thats: Ma Hnin Bwin v.U Shwe Gon (4). 
An apatitha child may, therefore, be des- 
cribed as one who has been adopted 
casually and without any intention express- 
ed on the part of the adoptive parent that 
it shall inherit. An intention either express 
or implied on the part of the adoptive 
parent that the adopted child shall or 
shall not inherit forms the dividing line 
between a keittima child and an apatitha 
child. In other respects the position of 
an apatitha child is the same as that of 
a ketttima child. The description of the 
apatitha child as given by Hartnoll, J., 
in Tat Tun v. Ma Chin f (5) and 26 by 
Maung Kin, Offs. ©. J.,in Shwe Kin v. 
Maung Sin (6) is, with all respect to those 
learned Judges, in my opinion not quite 
correct. In the first case Hartnoll, J., 
said : 7 

“ Moreover, looking at the definition ofan apatitha 
son inthe Digest of Buddhist Law the term would 
seem to refer to a foundling, a child casually 
adopted whether its parents and relatives are known 
or not, a child casually adopted and brought up in 
the family of the adoptive parents being abandon- 
ed by its natural parents, a child casually adopted 
through compassion, a destitute child casually 
adopted. The principle underlying the definition of 
the term seemsto be that an apetitha isa com- 
passionate one which takes place in consequence of 
the child being destitute with noone to maintain 
it through abandonment by, or the decease of, its 
natural parents or some such similar cause.” 

In the second case Maung Kin, O. ©. J., 
said: 

“ Even in the Dhammathats there is a distinction 
between * Rook Vand: F E ee * 

“The former expression means an adoption with 
a- view to inherit andthe latter merely brought up 
out of pity, the former being known as the ketttima 
form and the latter as the apatitha form,” 

The learned author of May Oung’s 
Buddhist Law also dissents from this view 
respectfully. Now, if the facts set out 
above as proved are considered in the light 
of the law thus explained, I am clearly 
of opinion that though they may fail just 
short of proving that the plaintiff-appel- 

(4) 8L BR 1; 23 Ind. Cas, 433; A IR 1914 PO 
‘97; 41 TA 121; 41 © 887; 7 Bur. L T 105; 16 Bom. 
L R 377; 27 M LJ 41; 18 CWN 1121;16ML T 
142: 20 C L J 264; 1 LW 914; (1914) MWN 449 
PO). 

( (5) 5L B R 216; 8 Ind. Cas, 978. 


- (6) 10L B R 376; 87 Ind. Cas. 673; A IRI1920LB 
163. : 
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lant was the keittima adopted daughter of 
Daw Shwe Yu, yet they undoubtedly prove 
that she was her apatitha child. If Daw 
Shwe Yu did not have the intention of 
bringing the plaintiff-appellant up as if 
she were her own child, but only as a 
mere dependant, as pleaded by the defen- 
dant-respondent, I do not think she would 
have given her jewelleries to wear, lent 
out money in the joint names of herself 
and the plaintiff-appellant as mother and 
daughter, purchased some lands in her 
name and that of the plaintiff-appellant, 
and described her as a joint donor with 
her of a ‘tazaung’. Nobody would have 
treated a mere dependant in such a way. 
I am confirmed in this view by the con- 
duct of the defendant-respondent herself. 
It is in her evidence that while the plain- 
tiff-appellant lived in the house of U Tha 
Kin, Advocate, in Rangoon, for nearly two 
years, she allowed her to keep and wear 
jewelleries worth at least three or four 
thousand rupees. Why did she do that? 
She should not have done that unless she 
thought judging by the manner of treat- 
ment accorded to her by the deceased 
“Daw Shwe Yu thatthe plaintiff-appellant 
had some sort of claim on her. 

Again, why did U Tha Kin and U San 
Hla, as stated by them ask Daw Shwe Yu 
whether the plaintiff-appellant was her 
keittima adopted daughter? If the treat- 
ment of the plaintiff-appellant by Daw 
Shwe Yu was that of a mere dependant, 
I am sure they would not have asked that 
question. For all these reasons I hold 
that the plaintiff-appellant was the apatitha 
child of Daw Shwe Yu. Though an apa- 
titha child is a child adopted casually and 
without an intention expressed on the 
part of the adoptive parent that i: shall 
inherit, the child is still in certain cir- 
cumstances entitled to inherit. If the 
adoptive parent leaves neither his natural 
or keittima child, the apatitha child in- 
herits his estate in equal share with the 
. near relative of the adoptive parent: Maung 
Gyiv. Maung Aung Pyo (7). For all these 
reasons I set aside ihe judgment and 
decree of the lower Court and grant a 
decree declaring that the plaintiff-appellant 
as an epatitha child of Daw Shwe Yu is 
entitled to half of her estate. The decree 
will be drawn up in accordance with form 
No. 17, App. D, Sch. I, Civil Procedure 
Code. Each party will bear its own costs 
in both Courts as neither party has been 


D 2 R 66l; 85 Idi. Cas. 286; AIR 1925 Rang. 
178. 
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wholly successful. The plaintiff-appellant 
will pay court-fee in both Courts on the 
amounts decreed in her favour, which she 
would have hed to pay if she had not 
been allowed, first, to sue and, secondly, 
to appeal as a pauper. 

Mosely, J—I agree. As May Oung 
points out in his Buddhist Law (p. 135, 
Edn. 2) the foundling is the chatabhatta 
not the apatitha child. 

D. Appeal partly allowed. 
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Wort, Ag. C. J.—The subject-matter of 
this appeal is a triangular piece of land 
in or adjoining the town of Purulia at 
one time the village Purulia, which 
is owned by the Raja of Panchete. The 
land is approximately 15 acres in area. 
The defendants are the appellants in this 
appeal which arises out of an action by the 
plaintiff fora declaration of his title to 
and aclaim for possession of the land in 
suit in the following circumstances; 
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The Raja of Panchete granted a lease of 
some land to the Crown, defendant No. 1, 
in this case, (so itis alleged) in or about 
the year 1835, and at some later date— 
the exact date has not been established 
in this case and is immaterial—granted a 
patni lezse of Mauza Purulia to the pre- 
decessor-in-interest of defendants Nos. 2 to 
5. On September 3, 1926, these patnidars 
defendants Nos. 2 to 5, granted a lease of 
the landin dispute to the plaintiff at an 
annual rent of Rs. 118-2-0 and in considera- 
tion of a premium or salami of Rs. 15,000. 

It is alleged by the plaintiff that in 
seeking to take possession of the Jand he 
was resisted by one Jimat Bahan Sen who 
claimed an interest in a part of the land 
the particulars of which are set out in 
Sch. 2. of the plaint, under a lease. Tt has 
been suggested in this case that a part of 
the land in dispute was in the adjoining 
village of Naudiha, but this point has not 
been developed by either party in this 
case. Proceedings under s. 145, Crimi- 
nal Procedure Code, were started and the 
Crown, intervening and represented by 
the Police, was joined as a party. The 
claim of the Crown in those proceedings 
was thatthe landin dispute wasa part 
of the Government lands and used by the 
Police asa parade ground; and that this 
land was included in the lease granted by 
the Raja of Panchete in 1835 or there- 
abouts, the lease to which I have just 
referred. The Magistrate deciding the 
proceedings came to the conclusion that 
the Crown was in possession of the land, 
and that it was used for the purpose 1 
have mentioned. The plaintiff thus being 
ousted, or being held not to be in posses- 
sion, commenced this action against the 
defendants, their lessors. The claim was 
for a declaration of his title, possession 
and alternatively the return of the pre- 
mium paid, and other expenses. 

The trial Judge has held that defendant 
No. 1, the Crown, was entitled to the land 
under the lease of 1835 and that the Crown 
is in possession, the lease including the 
land in dispute, and that consequently de- 
fendants Nos. 2 to 5 had no right to grant 
the land to the plaintiff in 1926. There is 
no dispute that the patni lease was sub- 
ject tothe lease to the Crown whatever 
may have been included in the latter. 
The Court below in those circumstances 
has given judgment for the plaintiff for the 
return ofthe salami or premium. De- 
. fendants Nos. 2 to 5 have appealed to this 
Court, making the Crown and the plaintiff- 
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respondents. The case of the appellants 
is that the disputed land was not com- 
prised in the grant to the Crown by the 
Raja, and that, therefore, they were entitled 
as patnidars to grant the lease to the 
plaintiff, and, in those circumstances, the 
plaintiff is not entitled to the return of the 
premium. Asan alternative plea the de- 
fendants-appellants contended that this 
claim for the return ofthe premium is 
barred by limitation. Defendant No. 1, the 
Crown, supports the finding of the Judge 
in the Court below as to its title, and the 
plaintiff-respondent naturally supports the 
judgment of the learned Judge in the 
Court below as to the return of the pre- ` 
mium or salami. 

In the circumstances the question 10 be 
decided is a very limited one. It is whe- 
ther inthe grant to the Crown in 1835 
this triangular piece of land was included, 
and, as it will be seen, it becomes a ques- 
tion in the result of identification. A 
number of facts were not disputed in the 
trial Court, nor are they disputed in 
this Court. First itis not disputed that 
the Crown had two leases of land in Pu- 
Trulia, one with a rental of Rs. 11-7-0 re- 
lating to some land adjoining the land in 
dispute with which we are not concerned, 
and another a lease relating to 35 acres 
25 poles of land with an annual rental 
of Rs. 40-11-6. Included in that second 
lease was some land known as the parade 
ground. Secondly, itis not disputed that 
subject to the grant tothe Crown defend- 
ants Nos 240 a became patnidars of the 
then village of Purulia. Lastly, the rent 
reserved under the second lease to the 
Crown has admittedly been and is being 
paid to the patnidars, defendants Nos. 2 
to 5. As I have stated, the matter in the 
result becomes a question of identification. 

The learned Judge in the Court below 
has pointed out that the plaintiff admits 
that the Crown is entitled to some land 
which used to be described as a parade 
ground, and I do not think there can be 
any very serious dispute that at the present 
time, at any rate, the land in dispue is 
known locally as the parade ground. The 
maiter would have been very simple had 
it not been for the fact-again a fact 
which is not disputed, that the original 
patia to the Crown of 1835 was destroyed 
when the record room of Purulia was 
burnt down in the Mutiny. It wasin those 
circumstances that the Crown in this case 
in establishing its titleewas forced to rely 
upon what is saidto be secondary evidence 
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of the patta and a number of other 
documents including maps which, if admis- 
sible, would go to show that a piece of land 
known asthe parade ground, which ad- 
mittedly the Crown was entitled to, was 
this very piece of land which is in dispute 
in this action. 

Tt has been stated that the area to which 
the Crown is entitled under this lease 
is 35 acres 25 poles and Mr. Sushil 
Madhab Mullick for the appellants in 
arguing thiscase has advanced an argu- 
ment which was not addressed to the Court 
below. By a reference to certain docu- 
ments he would have this Court hold that 
if the triangular piece of ground known 
as the parade ground is included in the 
parcel of land to which the Crown is en- 
titled to possession under the lease of 
1835, then the Crown will be shown to be 
in possession of an area considerably in 
excess of 35 acres 25 poles, and, there- 
fore, the disputed land cannot have been 
included in the lease. It is unfortunate 
that this point has been raised in this 
Court for the first time. A Commissioner 
was appomted by the learned Judge in the 
Court below to take certain measurements 
which he has done by relaying maps, but 
no actual measurement of all the parcels 
of land now in possession of Government 
(including the triangular piece of land) 
was taken, and the result is that we are 
entirely without any materials, apart from 
references to maps, which will enable us 
to compare the admitted area of 35 acres 
with the area of the land actually in pos- 
session of Government. It would be most 
unsafe, if not improper, for usnow to 
decide this case in the ahsence of those 
materials and we can only imagine that 
the reason why those materials were not 
forthcoming in the Court below was that 
they would not necessarily support the 
case ofthe party now advancing that par- 
ticular line of argument. 

The arguments on both sides were 
mainly concerned with the documents and 
oral evidence relied upon by the Crown 
in support of ita title. As already indi- 
cated in the absence ofthe original lease 
to the Crown of 1835, it has sought to 
establish its right by showing that it has 
in fact been in possession of the land 
certainly since about 1862, if not before 
and by relying upon this possession as 
Lhave said, as evidence of its title and 
also failing proof of that to establish a 
title by adverse possession. (After giving 
the history of the disputed land, His 
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Lordship proceeded :) Having regard to 
the fact that the only question in dispute 
is theidentification of a parade ground 
admittedly in possession of Government 
with theland in dispute, it seems to ma 
quite clear that the only inference that 
can bedrawn from these documents is 
that the identification has been established. 
It was faintly argued that these maps and 
registers were not admissible. The learn- 
ed Judge in the Court below has admitted 
them under s. 18, Evidence Act, but as 
these documents, many of which were pre- 
pared by people who must now be dead 
and certainly whose whereabouts cannot be 
traced, they would be admissible under 
sub-s. 2, s. 32 together with s. 13, Evidence 
Act as being statements asserting posses- 
sion over the land in dispute. 

There was a further fact upon which the 
appellants relied. That was a letter by 
Mr. Toplis, Deputy Commissoner of Man- 
bhum, addressed tothe present p'aintiff 
immediately after he had acquired the 
lease which was the subject-matter of this 
dispute. The letter slates that the writer 
understood from the Inspector-General of 
Police that the Government desired to 
acquire the land where the Police at 
present hold there parades so that there 
would be no difficulty about the Police 
parading there. This letter was answered 
on December 15, 1926. To this is a further 
note made by Myr. Toplis on January 
10, 1927, in which he states that there was 
some uncertainty as to the title to this 
ground which had been purchased recently 
the area of which is 22 bighas. These 
documents are taken to be admissions by 
the Crown that it had no title to the pro- 
perty, but having regard to the last note 
of January 10, 1927, the most that can 
be said that there was some doubt with 
regard to the matter. Ifit be a fact that 
the Government had title as I have now 
held it had the statements by the Deputy 
Commissioner in the circumstances would be 
of little avail to the appellants. The cir- 
cumstances under which these letters were 
written were that the plaintiff having ac- 
quired his lease appears to have gone to 
Mr. Toplis and discussed the question of 
the Government acquiring the land with 
him, with the result now disclosed in the 
Jetters. No further action was taken in 
the matter as shortly afterwards proceed- 
ings out of which this case arose were 
started. 

So far as has 


been necessary for the 
Crown to establish its 


title after the ad. 
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missions which have been made by show- 
ing itself in possession of this particular 
piece of land, I think the Crown has suc- 
ceeded. The appeal in so far as it relates 
to the rights of the Crown fails. There 
comes next the question of the appeal by 
defendants Nos. 2to 5 against the alter- 
native claim of the plaintiffs for the return 
of the salami. Two questions have been 
argued, one that the plaintiffs were not 
entitled torecover the salami under any 
circumstances by reason of the agreement 
between the parties, and secondly, that the 
claim is barred by limitation. Mr. Sushil 
Madhao Mullick relies strongly upon the 
provision inthe patta Ex. 1 to the effect 
that “on no account you, your heirs or 
successors will ever get back the said 
amount of premium or will be competent 
to claim a refund thereof.” The premium 
referred to is the one now claimed of 
Rs. 15,000. The passage relied upon is 
only one part ofa clause which is to the 
effect : 

“Be it knownthat on payment of the amount of 
rent you as well as your heirs and _ successor-in- 
interest shall possess and enjoy the leased out 


land from son to grandson in succession with 
power to transferthe same by sale or gift, etc.” 


and then comes the provision relied upon. 
The clause must be taken as a whole and 
it seems tome quite clear that the clause 
referring to the return of the premium 
admits of only one construction and that 
is that the premium is not returnable if 
the lease is effective. It can have no pos- 
sible relation to circumstances in which 
the consideration has wholly failed. 

The result of this judgment is that the 
lease must be held to be void inasmuch as 
the defendant-appellants had no right to 
make such a grant and under those cir- 
cumstances under s. 65, Contract Act the 
plaintiff is entitled tothe return of the 
money paid by him to defendants Nos. 2 
to5. The next question is whether this 
claim is barred by limitation. Two points 
are argued, first that the relevant Article 
of the Limitation Act is 65 or 97; 
secondly, that limitation runs from the 
date of the payment and that the action is 
therefore barred as the payment was made 
in September 1926; this action having 
been commenced in September 1931. It is 
argued however by the respondent plain- 
iff that neither of the articles referred to 
applies but Art. 116 which gives a period 
of limitation of six years in the case ofa 
claim for “compensation for breach of a 
contract in writing registered.” Re- 
liance is placed upon Tyicamdas Cooverji v. 
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Gopinath Jiu Thakur (1). In that case a 
claim was made for royalties under a 
mining lease and it was argued that the 
claim was virtually one for rent as such 
governed by Art. 110, Limitation Act, which 
provided a period of three years for such 
actions. Lord Sumner delivering the opi- 
nion of their Lordships discussed the his- 
tory of the Limitation Acts in India and 
the almost unanimous decisions of the 
Indian High Courts in favour of Art. 116 
and stated that the omission from the Article 
in the Act of 1877, of the words “not herein 
specially provided for” which in his Lord- 
ship’s opinion was critical. Lord Sumner 
also stated that these Acts as the Act of 
1859 had drawn a broad distinction bet- 
ween unregistered and registered instru- 
ments much to the advantage of the latter. 
The view that this Court has taken of 
their Lordships’ decision in a case in 
which a similar claim to that made in the 
present action, is that Art. 116 applies in 
all cases of claims under registered con- 
tracts of which the present lease is one. 
The case referred to is Nabin Chandra 
Ganguli v. Munshi Mandar (2), which settles 
the matter so far as this Court is concern- 
ed. In the case in Juseurn Boid v. Pirthi- 
chand (3), their Lordships of the Judicial 
Committee of the Privy Council applied 
Art. 97 but there was no argument ad- 
dressed on this point andit is not known 
whether the contract there involved was 
registered or not. From the other point 
of view that is tosay that the period of 
limitation was three years itis said that 
the action is not barred as time does not 
run until the contract is pronounced to be 
void judicialy and reliance is placed upon 
the decision in Harnath Kuar v. Indar 
Bahadur Singh (4). But in the viewl 
take that Art. 116 applies, it is unnecessary 
to deal with this point. By the appel- 
lant it was faintly argued that the plain- 
tiff did not pay the premium but having 
regard to the fact that there was no denial 

Q) 441A 65; 39 Ind. Cas. 156; AIR 1916 PO 
182; 44 O 759; 1 PL J 262; 15A L J 217; 250 LJ 


279: 32 ML J357; 21M LT 262; 210 WN 577; 
(1917) M W N 363; 5 L W 654; 19 Bom. L R 450 
PO 


i (2) 6 Pat. 606; 101 Ind. Cas. 707; A I R 1927 Pat 
248; 8 P L T 590. 

(3) 461 A 52; 50 Ind. Cas. 444; A IR 1918 PO 
51; 46 C670; 17 ALJ 5l4; 36 M L J 557; 23 0 
W N1721; 21 Bom. L R 632; (1919) M W N 258; 30 
CL J71; 26 M LT 131; 10L W 416 (PO). . 

(4) 50 T A 69; 71 Ind. Gas, 629; A I R1922 P © 
403; 260 O 223; 45 A?179;9 O'& A LR 270;90 
LJ 652; 44M LJ 489; 37C Ld 346; 270 W N 
949; 18 L W 383; 33M L T 246; 5P LT 281; 2 Pat, 
L R 237 (PO). 


1936 


in the written statement or evidence that 
Rs. 15,000 had not been paid this conten- 
tion isnot tenable. Nor was there any 
serious argument addressed to us by the 
plaintiff respondent that he was entitled 
to recover more than has been allowed him, 
nor any argument by the appellant that 
the plaintiff was not entitled to the costs 
of the executicn of the lease contrary to the 
decision of the trial Judge on these points. 
The appeal fails and is dismissed with 
costs. 

Fazl All, J.—I agree. 

N. Appeal dismissed. 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 1170 
of 1935 
January 14, 1936 


JAI LAL, J. 
PARKASH CHAND MAHAJAN~ 
APPELLANT 
Versus 

MADAN THEATRES, Lrpo.—RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 145— 
Surety undertaking to satisfy liabililty of judgment- 
debtor- Decree, if can be executed against him. 

Where a surety has by means of a statement made 
before the Court, undertaken to satisfy the liability 
of the judgment-debtor, a decree against the judg- 
ment-debtor can be executed against him. The fact 
that the name ofthe surety is not mentioned in the 
decree, does not matter. Gauba v. Sultan Singh (1), 
relied on, Banu Maly. Pars Ram (2) and Hukam 
Chand Tilok: Chand v. Lorinda Ram-Gela Ram (3), 
distinguished. 

Mr. Harnam Singh, for the Appellant. 

Mr. Jagan Nath Aggarwal, for the Res- 
pondants. 


Judgment.—The appellant being a Recei- 
ver of the estate of Messrs. Pahlad Das-Bhag- 
wan Das, instituted a suit for recovery of 
the arrears of rent against the Madan 
‘Theatres, Ltd., Calcutta, and impleaded 
Messrs. Pahlad Das-Bhagwan Das, as pro 
forma defendants to the suit. One Tara 
Chand Sajdeh, who appears to be the tenant 
of the Madan Theatres, Ltd., at Lahore, 
appeared as the attorney for Madan Thea- 
tres, Ltd., and defended the suit on their 
behalf. Ultimately the suit was compro- 
mised and he made a statement in the trial 
Court admitting the claim of the plaintiff 
and unertaking to puy the future monthly 
rent of the premises direct to the Receiver 
without fail and also to pay Rs. 600 a month 
in satisfaction of the arrears of rent. He 
admitted liability for the amount claimed 
by the plaintiff and agreed that a decree be 
passed in terms*of the compromise. It was 
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also agreed that on failure topay Rs. 600 
per month regularly, the decree-holder 
would be entitled to execute the decree for 
the whole of the balance due and also that 
on such failure Tara Chand Sajdeh, that is 
to say the attorney, shall be personally liable 
for the performance of the decree by pay- 
ment of any balance that may be due to the 
decree-holder under it. This statement was 
made in pursuance ofa compromise with 
the plaintiff and the plaintiff also made a 
statement agreeing tothe terms mentioned 
by Tara Chand Sajdeh. A decree was 
passed in pursuance of this compromise 
which provided that defendant No. 1, that 
is to say, the Madan Theatres, Ltd., do pay 
unto the plaintiff the sum of Rs. 14,097-1-0 
and do also pay Rs. 1,450-7-0, the costs of 
the suit, and also that defendant No. 1 shall 
pay the amount above-mentioned by month- 
ly instalments of Rs. 600 each payable on 
the 17th day of each month the first instal- 
ment falling due on May 17, 1934, that any 
balance short of Rs. 600 shall be the last 
instalment and also thatif any one of the in- 
stalments is not duly paid, the decree-holder 
shall be entitled to recover forthwith the 
whole amount, which may at the time of the 
default remain due under the decree. It jg 
then recited that “Mr. Tara Chand Sajdeh, 
who holds the power-of-attorney on behalf 
of defendant No. 1 has further undertaken 
the personal liability to pay this decretal 
amount and costs.” 

Only two instalments ware paid by the 
surety in pursuance of this decree and there- 
fore default having been made in the pay- 
ment of the remaining instalments the 
decree-holder made an application for the 
execution of his decree against Tara Chand 
Sajdeh as a surety by whom an ob jection 


was taken that he had not become liable 


for the performance of the decree and the 
same could not be executed against him in 
the form in which it had been passed. The 
matter was heard by the same learned 
Judge who had passed the decree and it is 
curious that he declined to execute it 


‘against the surety, holding that it was not 


an executable decree as against him. The 
Plaintiff decree-holder has consequently 
presented this appeal. 

Another appeal has been presented, which 
supports the ground taken by the decree- 
holder, by the judgment-debtor, the Madan 
Theatres, Ltd. This judgment will dispose 
of both these appeals. 

Now,I have no doubt that the decree 
could be executed against the respondent, 


. Tara Chand Sajdehas a surety in the same | 
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manner in which it could be executed against 
the original judgment-debtor, the Madan 
Theatres, Ltd. Section 145, Civil Procedure 
Code, is clear on the point. It provides that 
where a person has become liable as surety 
for the performance of any decree or part 
thereof the decree may be executed against 
him, to the extent to which he has rendered 
himself personally liable, in the manner 
provided for the execution of decrees and such 
person, shall, for the purposes of appeal, be 
deemed a party within the meaning of s. 47. 
It is to be noted that the section does not 
provide that before the decree can be exe- 
cuted against the surety he should be 
named as a judgment-debtor in it or even 
that the decree should provide for his 
liability as a surety or that it should con- 
tain a direction against the surety to pay 
the amount of the decree. Cases are 
numerous where a person becomes liable 
by executing a deed on the institution of 
the suit and during the pendency of the 
suit. The Court merely passes a decree 
against the defendant, who has been ori- 
ginally impleaded in the suit; no mention 
is made inthe decree or in the judgment 
of the Court of the liability of the surety. 
The liability of the surety in such cases is 
determined by the undertaking that he has 
given to the Court by means of the agree- 
ment or statement made by him, which is 
accepted by the Court, and the case proceed- 
ed with on the undertaking given. A some- 
what similar case was decided by me in 
Gauba v. Sultan Singh, (1). But the learned 
Judge below thought that there was some 
distinction in the principle involved in that 


case and in this. There is no 
doubt that the surety in that case 
was made liable by the decree itself, 


but that does not make any difference 
about the liability of thesurety even if he 
is not mentioned in the decree. Two cases 
relied upon by the learned Judge, Banu Mal 
y. Pars Ram (2) and Hukam Chand Tilok 
Chand v. Lorinda Ram Gela Ram (8), have 
absolutely no bearing on this case. The ques- 
tion decided in those cases was between the 
decree-holder and the judgment-debtor 
against whom the suit had originally been 
instituted, and turned on the form of the 
decree. There is no question in this case 
of an attempt by the decree-holder to exe- 
cute a declaratory decree. The decree- 

(1) A IR 1935 Lah. 189; 159 Ind Cas. 410; 37 PL 
R 372; 8 RL 392. i 

(2) A I R 1930 Lah 110; 120 Ind. Cas. 597; 30 P L 
R 701; Ind. Rul. (1930) Lah. 101. 

(3) AI R 1933 Pesh., 83; 146 Ind. Cas. 1094;6 R 
Pesh, 24. 
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holder in this case is exercising the right 
given to him by s. 145, Civil Procedure 
Code, which has nothing to do with the 
form of the decree as against the judgment- 
debtor. In my opinion the view of the 
learned Subordinate Judge is clearly wrong 
and [I hold that the decree can be executed 
against Tara Chand Sajdeh as surety under 
s. 145, Civil Procedure Code. 

I accept this appeal, set aside the order of 
the Subordinate Judge and send the case 
back to him with direction to proceed with 
the execution of the decree against the 
respondent Tara Chand Sajdeh, who shall 
pay the costs of the appellant decree-holder 
in this Court. The Madan Theatres, Ltd.,’ 
shall bear their own costs in this Court in 
both the appeals. 

D. Appeal allowed. 


PATNA HIGH COURT 
Civil Revision Application No. 106 of 1936 
May 6, 1936 
ROWLAND, J. 
JAGARNATH LAL— PETITIONER 
versus 


LAL BABU—Oppos!ts Party. 

Guardians and Wards Act (VIII of 1890), ss. 39, 
34 (a)—Petition for removal of guardian and enquiry 
into accounts—Persons competent to apply—Hzxact 
amount due from guardian—Power of Court to de- 
termine—Res judicata—Court deciding question in one 
sense—Same Judge deciding in contrary sense in same 
proceeding—Re-opening of question, if barred. 

Where accounts filed by the guardian of a minor 
are objected to by the minor's maternal uncle who 
files a petition for removal of the guardian, s. 39, 
Guardians and Wards Act, permits the Court to 
act in the matter of removal of a guardian on the 
application of any person interested or of its own 
motion. When such enquiry is held, there is no 
defect in the proceedings. 

Where on a petition against a guardian stating 
that a certain amount is due from him, the Court 
finds that the exact amount due is different, the 
Oourt can record a definite finding as to the exact 
amount due from the guardian. Heeralal Chakraburty 
v. Sreemuthy Manashamoyee Devi (4) and Mahomed 
Farid-ud-Din Ahmad v. Abdul Wahab (5), relied 


on. 

When a Judge has decided a question which he 
had already decided in the same proceeding in a 
contrary sense, the re-opening of it thereafter is 
barred by the principle of res judicata. Hook v, 
Administrator-General of Bengal (7) and Ram Kirpal 
v. Rup Kueri (8), followed. 

0. R. A. from an order of the Additional 
District Judge, Patna, dated January 31, 
1936. 


Messrs. T. N. Sahai and K. N. Verma, for 
the Petitioner. 

Messrs. Mathura Prasad and Mahabir 
Prasad, for the Opposite Party. 
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Order.—This isan application against 
an order of the District Judge of Patna 
dated January 31, 1936, directing the peti- 
tioner to pay into Court the sum í 
Rs. 5,992-3-0 only. The proceeding arose in 
guardianship case No. 295 of 1926 which 
relates to the person and property of a 
minor named Dayanand. The minor was 
born on March 22,1917, and it is stated 
that for a time his mother was appointed 
his guardian under the Guardians and 
Wards Act, but she was removed for 


incompetence. Thereafter one Raj Bahadur - 


was appointed guardian on September 27, 
1924. He died on July 15,1926, and the peti- 
tioner Jagarnath Lal was appointed 
guardian of the person and property of the 
minor on January 11, 1927. He submitted 
accounts tothe District Judge in February 
1928. He submitied accounts again in 
January 1929. The correctness of the 
latter account was challenged by the hus- 
band of the sister of the minor who 
presented a petition to the District Judge 
objecting to the accounts and praying 
for the removal of the petitioner from 
guardianship. The accounts were checked 
by a Commissioner and were passed by 
the District Judge, who on May 22, 1929, 
rejected the prayer for the removal of 
guardian. Thereafter the petitioner filed 
accounts covering the period from Decem- 
ber 1929 to April 1933. Objection was 
taken to these accounts by Lal Babu, the 
maternal uncle of the minor, who presented 
a petition to the District Judge praying 
for the removal of the guardian. The 
petitioner showed cause declaring that his 
accounis were correct, but stating that he 
was not willing to continue any longer as 
guardian and asking for his discharge. The 
District Judge made an enquiry into 
the allegations against the petitioner. 

The principal items in dispute were 
payment amounting to Rs. 3,200 said to 
have been made to the mother of the minor 
for the maintenance of the minor and an 
amount of Rs. 1,575 which wasa partof 
the consideration money of a sale-deed in 
respect of a certain property of the minor 
which the District Judge had given the 
guardian permission to sell for Rs. 5,075. 
Of this, Rs. 1,575 was payable to one 
Mewa Lal who held azarpeshgi in his own 
name though actually on behalf of 
Bhola Kuer, the real beneficiary. A ques- 
tion was raised whether this money had 
been paid. The District Judge passed an 
order on Augwst 23, 1934, removing the 
guardian, expressing an opinion unfavour- 
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able to the correctness of the accounts in 
respect of these items and some others 
and directing that a more complete check 
of the accounts be made by a Pleader 
Commissioner. Lal Babu’s applicatton to 
be appointed guardian was disposed of on 
February 18, 1985. The application was 
Tefused on the ground that the ward would 
attain the age of 18 years within a few 
weeks. The District Judge feeling some- 
what uncertain whether there being no 
present guardian, the minor would attain 
majority at the age orat the age of 21 
was inclined to proceed on the assumption 
that the minor would attain his majority 
at the age of 18 years. Apparently no 
one was able to show the District Judge 
s. 3, Majority Act of 1875 (Act IX of 1875) 
which has been only to be read to make 
it absolutely clear that the ward cannot 
altain majority till he reaches the age of 


21. I mention this because in the 
circumstances of this case there may be 
a possibility of the institution of some 


litigation on behalf of Dayanand and it 
may avoid trouble if I said clearly thata 
suit instituted by him in his own name 
now will be invompetent on the ground of 
his minority. Lal Babu, though his ap- 
plication to be appointed a guardian was 
refused, was, however, permitted to continue 
the proceedings on the petition which he 
had presented objecting to the accounts 
of the petitioner. Those proceedings result- 
ed in an Order No. 111, being passed by 
the Additional District Judge on December 
5, 1935. 

The learned Judge after examining the 
Commissioner’s report found that it was not 
of much help. He then considered the 
question whether it was open to him to 
record any definite finding as to the exact 
amount due from the ex-guardian or not or 
whether such finding would be ultra vires or 
without jurisdiction. He appears to have 
thought that a Court has power to hold 
an investigation or scrutiny not for the 
purpose of ascertaining the present liabil- 
ity of the guardian but for considering 
whether the accounts are satisfactory 
enough to entitle a guardian to a discharge 
or so unsatisfactory as to warrant a 
sanction to legal action being taken against 
him. He concluded that the Court has no 
power to record any definite finding as to 
the exact amount due from the ex-guardian 
for which a regular suit against him under 
the general provisions of the law will 
have to be brought. Accordingly he ordered 
“let this proceeding against the ex-guardian 


. 
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be therefore dropped.” On December 10, 
1935, Lal Babu presented a petition re- 
ferring to the District Judge's previous 
order dated August 23, 1934, and asking 
the Judge to direct the petitioner to pay 
into Court or to Lal Babu himself the 
amount of Rs. 5,517-3-0 in respect of which 
the District Judge had expressed an opinion 
unfavourable to the correctness of the 
petitioner’s accounts. 

The District Judge heard parties, but 
took no further evidence, and on January 31, 
1936, passed the order under revision. 
The amount of Rs. 5,992-3-0 does not agree 
with the amount which Lal Babu had 
mentioned in his petition and I do not 
understand how the District Judge has 
arrived at it. Three objections are taken 
to the order of the District Judge. First 
that the Court should not have taken up 
this enquiry atthe instance of Lal Babu 
who was not a guardian of the minor or 
a party to any proceeding pending in the 
. Court at the time; secondly that the Court 
was functus officio after the removal of 
the guardian and after the refusal of his 
discharge and that there was no power to 
pass an order on the guardian for ihe 
deposit in Court of a stated sum; and 
thirdly that in view of the order dated 
December 5, 1935, it was not open to the 
District Judge to allow the matter to be 
re-agitated and to pass a different order. 
First as regards the locus standi of Lal 
Babu, s. 39, Guardians and Wards Act, 
permits the Court to act inthe matter of 
removal of a guardian on the application 
of any person interested or of its own 
motion. The enquiry at least until Decem- 
ber 5, 1935, was in continuation of a 
proceeding which Lal Babu was competent 
to institute for removal of the guardian and 
as a subsidiary matter for investigation of 
his account. I do not find any defect in 
the proceedings on this ground. The second 
point raises a question of some difficulty 
regarding which different opinions have 
been expressed not only by the District 
Judge himself in the two successive orders 
which I have set forth, but also by several 
High Courtsin this country. 


In Jagannath Panja v. Mahesh Chandra 
(1), it was held that a guardian cannot be 
compelled to pay into Court a larger sum 
than is found due on the accounts which 
he has exhibited unders. 34 (c) of the Act. 
In Hari Krishna Cheitiar v. Guvindarajulu 


(1) 21 O W N 688; 36 Ind. Cas. 286; A I R 1916 Cal, 
459; 25 O L J 149, 
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Naicker (2), it was held on examining 
ss. 34.35, 36,41 and 45 that under those 
sections a guardian can be directed to pay 
into Oourt the amount admitted by him; 
but if itis sought to make him liable for a 
larger amount than is admitted, the question 
ean be decided only in a regular suit. 
The Judges in thatcase sought to justify 
an order of this nature by extending the 
Principle of s. 43 which empowers the Court 
to make an order regulating the conduct 
of proceedings of any guardian appointed 
or declared by the Court. But it is gues- 
tionable whether such a construction of 
s. 43 can safely be relied on failing a power 
under ss. 34 and 41. In Raghunath Misra 
v. Murari Lal Misra (8), it was held that 
there is no such power in ss. 34 and 41, 
On the other hand orders similar in nature 
to that under revision have been passed 
and approved in Heeralal Chakraburty 
v. Sreemutty Manashamoyee Devi (4), and in 
Mahommad Farid-ud-Din Ahmed v. Abdul 
Wahab (5). So also in Sita Ram v. Govindi 
(6), but that decision was dissented from 
in Raghunath Misra v. Murari Lal Misra (3), 
which presumably represent the present 
view taken in the Allahabad High Court. 
This being the state of authorities, I 
would certainly not be justitied in interfer. 
ing with the order ofthe District Judge 
on the ground that he has taken a wrong 
view of the law in the final order which 
wes passed by him. Whether the final 
order passed had heen in favour of the 
guardian or against him, I shonld have had 
to recognize that the District Judge has 
taken a course which was supported by at 
least some judicial authority. But the 
third objection against the order complained 
of is, | am afraid, fatal. 

The question which the District Judge 
decided by his order of January 31, 1936, 
was a question which the same Court had 
already decided in the same proceeding in 
a contrary sense. The re-opening of it 
thereafter was barred by the principle of 
res judicata, The leading cases on the 
application of this principle to miscellaneous ' 
proceedings in the same manner as it ap- 
plies to the suits are Hook v. Administratur- 


(2) A IR 1926 Mad. 478; 98 Ind, Cas. 332; 50 M L J 
273; 23 L W 420; (1926) M W N 359. 

(3) (1936) A L J 36; 161 Ind. Cae. 493; A I R 1936 
All 179; 8 R A 740. 

(4) 38 C W N 438; 152 Ind. Oas. 1073; A I R 1934 
Cal. 520; 7 R OSIS. 

(5) 7 Pat. 144; 107 Ind. Cas. 152; A I R 1928 Pat. 
255; 9 P L T 383. 

(6) 46 A 458; 80 Ind, Oas. 592; A I R1924 All, 593; 
22 ALI 585, 
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General of Bengal (T), and Ram Kirpal v. 
Rup Kueri (8). It was not open to the 
District Judge after having passed a final 
order on the matter on December 5, 1935, 
and this order having not been set aside 
by any other Court, to entertain a further 
application in the same matter and to 
pass a different order. On this view the 
application succeeds, and the order, dated 
Jamuary 31, 1936, is set aside. The peti- 
tioner will get hiscosts. Hearing fee two 
gold mohurs. 

N. Order set aside. 

(7) 48 C 499; 60 Ind. Cas. 631; A I R 1921 P C 11; 
48 TA 187; 19 ALJ 366; 40 M L J 423; 29M L T 336; 
(1921) M W N 313; 33 C L J 405; 3U P L R (P. C.) 17; 
23 Bom. L R 648;.25 O W N 915; 14 L W 221 (P. 0). 

(8) 6 A 269; 11 I A 37; A W N 1886, 286; 4 Sar. 69; 8 
Ind. Jur, 214 @. Q). 


CALCUTTA HIGH COURT 
Oriminal Appeal No. 860 of 1934 
March 13, 1935 
LoRT-WILLIAMS AND JAOK, JJ. 
ANANTA KUMAR CHAKRAVARTY — 
APPELLANT 
VETSUS 


EMPEROR—RESPONDENT 

Bengal Criminal Law Amendment Act (VI of 
1930), ss. 6 (2), 3 (2) Notification under s. 6 (2)— 
Opinion of the Local Government, recited therein— 
Presumption under s. 114 (e), Evidence Act (I of 
1872)—Omnia praesumentur rite esse acta— Diligence 
required by s. 3 (2)—Local Government, is sole 
Judge. 

It is not necessary to call any witness bo prove 
that the Government had formed the opinion recited 
in a Government Notification under s. 6 4 
Bengali Criminal Law Amendment Act. Upon 
the proof that the notification referred to in 
s. 6 (2), Bengal Criminal Law Amendment Act 
was ‘duly authenticated within the meaning of s. 49 
of the Government of India Act and signed by the 
Additional Secretary to the Government of Bengal, 
the Court is entitled to presume that judicial and 
official acts have been regularly performed, by rea- 
son of the provisions of s. 114, illus. (e) of the 
Evidence Act, and the maxim omnia praesumentur 
rite esse acta, and the recital in the Notification 
that such and such was the opinion of Government 
comes within the ambit of these provisions. 

Under s. 3 (2), Bengal Criminal Law Amendment 
Act, the Local Government is the sole judge of the 
due diligence required by the section. 

Mr. Bhupendra Chandra Guha, for the 
Appellant. ; f 

Mr. Khundkar (with him Mr. Anil 
Chandra Roy Chowdhury), for the Crown. 

Lort-Williams, J.—In this case the appel- 
lant was convicted by a Special Magistrate 
exercising powers under s. 24 of Bengal 
Act All of 1932 of an offence under s. 6 (3) 
of the Bengal Criminal Law Amendment Act 
of 1930 and sentenged to rigorous imprison- 
ment for 5 years and a fine of Rs. 50 or in 
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default, to rigorous imprisonment for 3 
months more. 

The case for the prosecution was that the 
appellant is a very important member of 
the revolutionary party and that the Local 
Government made an order in writing 
(Ex. 1}, under sub-s. (1) ofs. 2 of the Bengal 
Criminal Law Amendment Act, 1930, on 
Jane 6, 1934, directing that he should be 
arrested without warrant and committed to 
custody. Attempts were made to serve the 
order personally, but as the accused could 
not be found, it was served by affixing it to 
the donr at bis last known place of residence 
and at his father's house, according to the 
provisions of s.71 of the Criminal Proced- 
ure Code. Of the due diligence required 
by this section the Local Government is the 
sole judge under s. 3 (2) of the Bengal 
Criminal Law Amendment Act, 1930. 

The Local Government in exercise of the 
powers conferred by the last mentioned 
section issued a Notification (Hx. 2) on July 
24, 1934, directing the accused to appear 
within 15 days for the purpose of receiving 
The time allowed expired 
on August 7. On August 9, a clerk in the 
District Intelligence Branch Office, Barisal, 
discovered the accused at his residence and 
questioned him. He guve his name as 
Rabindra Chakravarty and his address as 
Kola in the District of Dacca. As he spoke 
in a hesitating manner, the clerk's suspicion 
was aroused and he took the accused to the 
Inspector of Police, who arrested him as an 
absconder, and subsequently he was charged, 
tried and convicied as already stated. He 
pleaded not guilty and his defence was that 
he was not aware of the issue of the notifi- 
cation, but he did not tender any evidence. 

The learned Advocate who appeared for 
the appellant argued that the prosecution 
had failed to show that ihe authorities had 
complied strictly with the requirements of 
this special legislation. The only point 
of substance was that it had not been 
proved that the Government had formed the 
opinion recited in the first paragraph of the 
Notification. 

In my opinion, it is not necessary to call 
any witness to prove this. The Notification 
was duly authenticated within the meaning 
of s. 49 of the Government of India Act and 
signed by the Additional Secretary to the 
Government ‘of Bengal. The Court is 


‘entitled to presume that judicial and official 


acts have been regularly performed, by 
reason of the provisions of s. 114, illustra- 
tion (e) of the Kvidence Act and the maxim 
Omnia Praesumentur rite esse acta, and the 
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recital in the Notification that such was the 
opinion of Government comes within the 
ambit of these provisions. 

The other point argued by the learned 
Advocate was raised under a misapprehen- 
sion of the terms of the Notiication. The 
appellant was directed to appear within 
15 days “of this date.” That date was the 
date when the order was made, namely 
July 24, not the date when it was published 
in the Calcutta Gazette, or in certain news- 
papers. 

For these reasons, this appeal must be 
dismissed. 

Jack, J.—I agree. 


D Appeal dismissed. 





RANGOON HIGH COURT 
Civil Revision Application No. 369 
of 1935 
January 6, 1936 
BAGULEY, J. 
JAGADAMMA PANDIT—App.icant 
VETSUS 
NARESH PANDEY—Opposits PARTY 

Practice—Rule of justice, equity and good con- 
science, whether can override rule of limatation— 
Civil Procedure Code (Act V of 1908), O. IX, r. 13 
—Application to set aside ex parte decree on ground 
that applicant was not duly served—A pplication 
beyond limitation—Burden of proving want of 
knowledge of decree within ertod of limitation. 

The judgment-debtor applied that the ex parte 
decree might be set aside under O. IX, r. 13, on the 
ground that he had not been properly served with 
the summons. The application was filed more than 
30 days fromthe date of the decree. The opposite 
party raised, among other objections, the qu2stion of 
limitation. The Judge recorded some evidence and 
without touching on the question of limitation stated: 
“I consider it justifiable in the interest of justice, 
equity. and good conscience that the applicant be 
given a chance to contest the suit’ : 


Held, that justice, equity and good conscience 


cannot be invoked to overrule the law of limitation . 


and the order of the Judge could not be sustained. 
K. P. L.S.8. Chettyar Firm v. Official Receiver, 
Ramnad (2), relied on: 

Held, also, thatthe burden of proving want of 
knowledge of the decree within 30 days was upon the 
applicant. Piroj Shah v. Qarib Shak (1), relied on: 

CG. Revn. App. from an order of the 
Township Court, Insein, dated October 2, 


1935. 

Mr. P. N. Bhattacharyya, for the Appli- 
cant. 

Mr. B. K. Basu, for the Opposite 
Party. f 


Order.—Jagadamma Pandit in Civil 
Regular No. 164 of 1935, of the Town- 
. ship Court of Insein, filed a suit fora 
declaration that certain property attach- 
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ed by Naresh Pandey in execution of his 
decree against another person belonged 
to himself. The judgment-debtor con- 
fessed judgment and Naresh Pandey 
failed to appear and an ex parte decree 
was passed against him on July 1, 1935. 
On August 26, 1935, Naresh Pandey appli- 
ed that the ex parte decree might be set 
aside under O. IK, r. 13, on the ground that 
he had not been properly served with the 
summons. Jagadamma Pandit raised, 
among other objections, the question of 
limitation. The learned Judge recorded 
some evidence and without touching on the 


the 


chance to contest 


He therefore set aside the ex parte de- 
cree. The present application in revision 
is filed against the order re-opening the 
case. 

It seems to me quite clear that the learn- 
ed Judge has missed an important point 
in dealing with this application. Limitation 


for applications of this nature is one month 


either from the date of the decree or from 
the date when the applicant came to know 
of the decree, if summons was not duly 
served uponhim: Article 164, Limitation 
Act. Inthe present case the application 
for re-opening was filed more than 30 days 
after the date of the decree , so the burden 
of proving want of knowledge of the decree 
within 30 days lay upon the applicant: 
vide, Piroj Shah v. Qarib Shah (1). What 
view the learned Judge took on the point 
of limitation is not clear from his judg- 
ment, and justice, equity’ and good con- 
science cannot be invoked to overrule the 
law of limitation : vide K. P. L. 8. 8. Chet- 
tyar Firm v. Official Receiver, Ramnad (2), 
If the application for re-opening was made 
after limitation had expired, the Court had 
no jurisdiction to consider it at all and in- 
terference is permissible. [ therefore set 
aside the order re-opening the case and 
direct the lower Court to consider again 
the application and determine it in ac- 
cordance with this judgment. Cosis of 
this application, Advocate’s fee two gold 
mohurs, to be costs in the case as ultimate- 
ly decided. 

D. Order set aside. 

(1) 7 Lah. 161; 95 Ind. Cas, 124; A IR 1926 Lah. 
379; 27 P LR 321; 8 Lah. L J 267. 

(2) 13 R 595; 159 Ind. Cas. 945; AI R1935 Rang. 
466; 8R Rang. 294. 
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PATNA HIGH COURT 
Privy Council Appeal No.9 of 1936 
f May 5, 1936 
Civil Revision No. 88 of 1934 
Wort, Ac. C. J. AND Duavis, J. 
KRISHNA CHANDRA DEB—APPELLANT 
VETSUS 
RAJENDRA NARAYAN BHANJ DEO AND 
ANOTHER—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 109 (a) 
(0), 115—Judgment on appellate side and final 
order on appeal—Difference between—Order made 
in revision—Whether leave to appeal under 
s. 109 can be given—Held, casé wat not fit 
leave to appeal to be given under cl. (c) also. 

There is a vast difference between an order 
made or a judgment passed on the appellate side 
ofa Court and the final order passed on 
appeal, The latter may be included inthe former 
but the former is necessarily not the sameas the 
latter. Srinivasa Prasad Singh v. Kesho Prasad 
Singh (1), dissented from. [p. 289, col. 1.] 

Section 115, Civil Procedure Code, clearly distin- 
guishes between an order made under the revisional 
powers of the Court and an order madeon appeal. 
It istrue, that an order made under s. 115, Civil 
Procedure Code, may well be an order made on the 
appellate side of the Court but it by no means 
follows that it is anorder on appeal. Consequent- 
ly, the High Court has no jurisdiction to give leave 
to appeal to His Majesty in Council under g, 109 (a). 
Surah Singh v. Phul Kumari (10), applied. [p. 289, 
col. 2. 

Where the most that could be said with regard 
to an order passed on an application under O. XXI, 
r. 100, Civil Procedure Code, was that the Court 
. did in fact anticipate a state of affairs which 
would have obtained had the writ of delivery of 
possession been given effect to on behalf of the 
petitioner and another but it did not strictly come 
under r. 100 and the High Court in revision hel 
that there was no ground for interference : ; 

Held, that that would not entitle the High Oourt to 
hold that the case was of such importance that 
leave to appeal under s. 109, cl. (e), should be 
given. 

Messrs. P. R. Das and G. P. Das, for 
the Appellant. 

Messrs. K. P. Jayaswal and S. K. Mitra, 
for the Respondents. 


Wort, Ag.C. J—This is an applica- 
tion for leave to appeal to His Majesty 
in Council from an order made by this 
Court on January 7, 1936, in an applica- 
tion in revision against the order of the 
Subordinate Judge of Cuttack made on 
January 10, 1934. It is unnecessary to 
state elaborately the facts of the case; it 
is sufficient to say that the respondent 
(the Raja of Kanika) in this application 
purchased a certain property in the year 
1931, that is during the pendency of a 
suit brought by the petitioner on March 29, 
1930, in which suit a decree was pro- 
- nonuced in his favour in December 1933. 

Now there appears to have been an ap- 
Plication for execution, that is tosay for 
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delivery of possession to the petitioner and 
this was anticipated by an application by 
the respondent under O. XXI, r. 100, Civil 
Procedure Code. This application, how- 
ever, it appears was dismissed but on 
what grounds it is immaterial to state; the 
fact is that the petitioner had no notice 
of the application. A subsequent appli- 
tion was made by the respondent, the 
Raja, after an application had been made 
and a writ of delivery of possession issu- 
ed tothe petitioner. The learned Subor- 
dinate Judge dealt with the matter under 
O. XXI. He expressed himself in these 
terms: 

“I think the case should be decided according 
to the principles laid down in r. 99 or r. 101 of 
O. XXI, Civil Procedure Code, although the present 
miscellaneous case does not strictly fall under 
either ofthese rules.” 

I understand him to have meant by 
those words that the case did not strict- 
ly come under O. XXI, r. 100, by reason of 
the fact that possession had not actually 
been delivered to the petitioner: at any 
rate that is the meaning attached to it 
by the parties to this application. Now 
the learned Judge disposed of the applica- 
tion ofthe respondent’in the respondent's 
favour, hence the application to this Court 
in revision. Saunders, J., who delivered the 
judgment of this Court made this statement: 

“Tt is argued that the Raja ought to have wait- 
ed until an attempt was made to deliver posses- 
sion to the petitioner and then to have resisted 
the delivery of possession, leaving it to the peti- 
tioner to make an application under O. XXI, r. 97, 
The Court, however, . merely anticipated a situation 
which would afterwards arise on the application 


that presumably would be made by the petitioner 
under r. 97." 


The learned Judge then stated that 
there was no ground for interference by 
way of revision unless the order was with- 
out jurisdiction or it was the case of a 
failure of justice. The learned Judge in 
his judgment, in which the learned Chief 
Justice concurred, came to the conclusion 
that there was nocause of any failure of 
justice, and as I understand the judgment, 
he came also to the conclusion that the 
learned Subordinate Judge did not act 
without jurisdiction. 


Now the application to this Court is 
made unders. 109, Civil Procedure Code, 
and itis suggested that it comes either 
under sub-cl. (a), s. 109 or sub-el. (e). Deal- 
ing with the latter clause first, I am 
quite clearly of the opinion that it is not 
a case in which we should give a certifi- 
cate of fitness toappeal to His Majesty in 
Council under cl. (c), that is to say the 
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most that can be said with regard to the 
order of the learned Subordinate Judge 
is that he did in fact anticipate a state 
of affairs which would have obtained had 
the writ of delivery of possession been 
given effect to on behalf of the petitioner. 
Strictly as the learned Subordinate Judge 
points out, the matter did not come under 
O. XXI, 1. 100, Civil Procedure Code, but 
that in my judgment, would not entitle 
us to hold that the case was of such 
importance that we would give leave to 
appeal under cl. (c), s. 109.° But it re- 
mains to be considered whether the order 
of this Court is a final order passed on 
_ appeal by the High Court under cl. (a). 
Mr. P. R. Das, appearing on behalf of 
the petitioner, has relied upon a decision 
of the Caleutla High Court in Srinivasa 
Prasad Singh v. Kesho Prasad Singh (1). 
There Mookerjee, J. discussed the question of 
whether the order there being considered 
was a finalorder. As I have already indi- 
cated two questions arise: first whether it 
was afinal order and secondly whether it 
was order passed on appeal. Mookerjee, J. 
in the course of his judgment appears to take 
this view thatthe question isto be deter- 
mined upon a consideration of the question 
of whether the order was made in the 
appellate jurisdiction of the Court. Before 
dealing with that matter, reference should 
be made toa decision of their Lordships 
of the Judicial Committee of the Privy 
Council in Ramchand v. Goverdhan (2). 
Their Lordships in that case were consider- 
ing the question of what was a final order, 
and Lord Cave, who delivered the opinion 
of their Lordships of the Judicial Committee 
of the Privy Council expressed himself in 


these terms: | : 

“The question asto what is a final order was consi- 
dered by the Court of Appeal inSalaman v. Warner 
(3), Bozson v. Altrincham Urban District Council (4) 
and Isaacs & Sons V. Salbstein (5). The effect of those 
and other judgments is that an order is final if 
it finally disposes of the rights of the parties.” 

Mr. Das in this case contends that this 
order would in effect give delivery of pos- 
session to the respondent and thus finally 
dispose of the rights of the parties. But 
assuming that to be so for the moment, we 


1) 130 LJ 681; 10 Ind. Cas. 444. 
B 47 I A 124; 56 Ind. Oas. 302; 240 W N 721; 
18A LJ591; 22 Bom. L R 606; 39M LJ 27; 


1K B 547; 72L 9 KB 271, 


547. 
903 
S oig 2K B 139,25 LJK B1433; ll4 L T 


(5) (1916) 
924. 
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have, as I have already stated, to consider 
the question of whether this order was pas- 
sed on appeal. Icome back to the judgment 
of Mooke:jee, J., in the case reported in Sir- 
inivasa Prasad v. Singh Kesho Prasad Singh 
(1). There the learned Judge, as I have al- 
ready stated, appears to have decided the 
question on the footing of whether the 
order was made in the appellate jurisdic- 
tion of the Court or on its original side, 
having stated that Letters Patent nowhere 
spoke of any revisional jurisdiction in con- 
tradistinction-t6:appellate jurisdiction. But 
with great respect to that very distinguish- © 
ed Judge, it seems to me that the test which 
the learned Judge was there applying is rot 
a final test in the matter. An order may 
be made on the appellate side of the 
Court without its being a final order pass- 
ed on appeal. In this connection I pro- 
pose torefer to a decision of the Bombay 
High Court in Karsundas Dharamsay v. 
Gangabai (6). There the matter under 
consideration was an application to admit 
an appeal after the period of limitation 
prescribed by the Limitation Act; and it 
was there decided that an order made on 
such an application was not an order or 
decree passed on appeal. Sir Lawrence Jen- 
kins, C.J. in the course of his judgment 
made this observation: 

“The meaning of the expression ‘passed on appeal 
has been settled by a line of authorities, which it 
is right that we should follow: see Sunder Kuer v. 
Chandreshwar Prasad Singh (7) and the cases there 
cited. And applying that interpretation to the circum- 
stances of this case, it cannot (in my opinion) be said 
ee ira is here a decree passed on appeal by a High 

ourt. 

The case to which Sir Lawrence Jenkins 
referred is the case reported in Sunde~ 
Koer v. Chandreshwar Prasad Singh (7), 
Now reference was made tothe case in 
Rajah Enaet Hussain v. Ranee Rooshun 
Jahan (8). This case was referred by ` 
Jackson, J., to a Full Bench and the refer- 
ence was made in these words: 

“Tt was held that an order made by the High Court 
on ap application to review its judgment in acase 
of appeal to the Privy Council previously heard is not 
an order made on appeal within the terms of cl. 39 of 
the Court's Charter, so as to enable the Court to ad- 
mit an appeal against such order to Her Majesty in 
Council.” 

In that case Sir Barnes Peacock, ©. J., 
drew attention to the language used in 
the Charter “which is practically identical 
with that in s. 595 of the Code” and to 
the difference between words “made or. 
passed on appeal” and “made in exercise of 

(6) 32 B 108; 9 Bom. L R566." 


(7) 30 O 679. i 
(8) 10 W R 1- 1BLR1(F B). 
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its appellate jurisdiction.” 
Code the language used is ‘“‘passed on 
appeal” and’ not “passed in the exercise of 
its appellate jurisdiction.” In my judg- 
ment there isa vast difference between an 
order made or a judgment passed on the 
appellate side of a Court and the tinal order 
passed on appeal. The latter may be 
included in the former but the former is 
necessarily not the same as the latter. 
“Mr. Das in this connection has referred to 
a decision of the Calcutta High Court in 
Shew Prasad Bhungshidhur v. Ram Chunder 
Haribux (9). The matter there before the 
learned Judges was whether the order 
which was under discussion was a judg- 
ment within the meaning of cl. 15, Letters 
Patent. They decided it was, but in the 
course of the judgment reference was 
made to a matter which is under discus- 
sion in this case and there the learned 
Judge stated that it had been decided in the 
Calcutta High Court that an appeal lay 
from an order made under s. 115, Civil 
Procedure Code. With very great respect to 
most distinguished Judge the point that 
there was not necessary for the decision but 
perhaps the value of it is nonetheless 
having regard to the fact that the learned 
‘Judge there stated that it had been decid- 
ed in the Calcutta High Court that an 
order under s. 115 of the Code was 
appealable to His Majesty in Council. 
‘There is one decision, however, a decision 
of the Allahabad High Court in Suraj 
Singh v. Phul Kumari (10), which is directly 
in point in this matter. There the effect 
of the judgment of the learned Judges 
was this, that an order passed in revision 
is entirely distinct in its nature from an 
order passed on appeal and does not come 
within the purview of s. 109, Civil Procedure 
Code. The learned Judges in deciding 
that case made this observation: 

“We arenot prepared to take the view that an 
order passed by this Gourt in the exercise of its re- 
visional jurisdiction is anorder passed ‘on appeal.’ 
There isa substantial difference between the powers 
of this Court when exercised in appeal and when 
exercised in revisional jurisdiction. AS was 
properly pointed out, the jurisdiction of this Court 
under s. 115isa discretional jurisdiction and the 
Court isnot bound to interfere even if it is satisfied 
that an error of law has been committed by the Court 

* below.” h 

In this connection I would make refer- 
ence to s. 115 itself. In my opinion with 
great respect to the decision upon which 
reliance is placed,I hold the view that 


(9) 41 0323; 23 Ind. Cas. 977; A I R 1914 Cal. 388. 
_ (10) 48 A 226; 90 Ind. Uas. 904; AI R 1926 All. 
* 902; 23 A L J 997. 9 


164—37 & 38 


In s. 595 of the 
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s. 115 is conclusive of the matter and that 
an order made under this section can be 
made only when there is no appeal and it 
necessarily implies that an order made 
under the section is not an order made on 
appeal. Section 115 in my judgment quite 
clearly distinguishes between an order 
made under the revisional powers of the 
Court and an order made on appeal. It is 
true, as I have already stated and repeat 
that an order made under s. 115, Civil 
Procedure Code, may well be an order made 
on the appellate side of the Court but it by 
no means follows that it is an order on 
appeal. In my judgment that it is not. 
1 come clearly to the conclusion that al 
though it muy be a final order, it was 
not a final order passed. on 
appeal and therefore we have no jurisdic- 
tion to give leave to appeal to His Majesty 
in Council under s. 102 (a). For the 
reasons which I have already stated, I 
tnink also it is not a lt case 
for appeal.to His Majesty in Council. 
Saunders, J., in delivering the judgment of 
this Court referred to the fact that tnere 
was right ofaction in the plaintiff under 
s. 103, Civil Procedure Code, although I do 
not hold that that finally decided tae matter 
or that itis a matter whicn ought to be 
taken into consideration in coming to a 
conclusion in the case. For the reasons I 
have given this case should be rejected. 
The application for leave to appeal is dis- 
missed with costs; hearing fee ten mohurs. 

Dhavle, J.—I agree. The course of des 
cision in Calcutta is by no means uniform; 
and it is impossible to distinguish the case 
before us from that of Suraj Singh V: 
Phul Kumari (10) My Lora the 
Chief Justice has pointed out a 
furtner reason for holding tnat the order 
under consideration was not an order passed 
on appeal within tne meaning of cl. (4), 
s. 109, Civil Procedure Vode, im toat one 
revisional jurisdiction of this Vourt is only 
invosed, as 5.115 of tne Uode expressly 
provides, in cases where no appeal lies Lo 
this Court. As regards cl. (c), 5. 103, ib 
is clear that tne case does nut raise any 
question of wide public importance nor 
any question of great private Importance 
to which i. is impossible to give a money 
value. Tue contest between tue parties 
seems ultimately to nave reduced to tue 
question whether tue applicant is to gel the 
better of tue. osner side by reasun of tae 
tactical move ne adupved in dropping tae 
mortgagee and toe objecuur from his suit. 

N. Application dusinissed. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1440 of 1933 
April 21, 1936 
BENNET, J. 

Musammat SAMPATIA BIBI AND ANOTHER 
—DEFENDANTS —APPELLANTS 


VETIUS 
MIR MAHBOOB ALI—PLAINTIFF AND 


ANoTHER—DEFENDANT— RESPONDENTS 

Muhammadan Law—Dower—Widow in permissive 
occupation—Widow, if can retain possession until 
dower is paid—Legitimacy—Presumption of—Mar- 
riage proved—Presumption, if can be drawn—Evi- 
dence Act (I of 1872), s. 112—Applicability to 
Muhammadans. 

Where the widow is not in proprietary posses- 
sion but merely in permissive possession, the rule 
of Muhammadan Law that she has a right to retain 
possession until payment of her dower debt does not 
apply. Muhammad Shoaib Khan v. Zaib Jahan 
Begam (1), Imtiaz Begam v. Abdul Karim Khan (2) 
and Zamin Ali v. Aziz-un-nissa (3), distinguish- 
ed, 

There is no authority for the proposition that there 
would be no presumption under the Muhammadan 
Law of legitimacy if the marriage were proved, 

Section 112, Evidence Act, applies by ite terms 
to all classes of persons in British India and no 
exception is made in favour of Muhammadans. 
Sibt Muhammad v. Mohamed Hameed (4), Khajah 
Hidayat Oollah v, Rai Jan Khanum (5) and 
Mahomed Bouker  Hoossain han Bahadoor v. 
Shurfoon Nissa Begam (6), referred to. 


S.C. A. from the decision of the Addi- 
tional Sue aes Allahabad, dated August 
22, 1933. 

Mr. Mahboob Alam, for the Appellants. 

Mr. Mukhtar Ahmad, for the Respondents. 


Judgment.—This is a second appeal by 
Musammat Sampatia Bibi and Alam Ali, 
defendants, against a decree of the lower 
Appellate Court in favour of the plaintiff, 
decreeing possession of a house to the 
plaintif. The following pedigree is rele- 
vant: 





X 
h | 
| | 
Shamsher Sher= 
Musammat Sampatia, 
Shamsad Ali widow. 


Defendant Alem Ali, appellant, is the 
son of one Zahur Ali, and Musammat 
Sampatia married Zahar Ali after the death 
of her husband Sher. ‘The claim of the 
plaintiff was that Sher was a Shia, and 
as he had no children, his childless widow 
Musammat Sampatia did not inherit any 
share in the house. He further pleaded 
that on the death of Sher, Shamsher in- 
herited the whole house as sole heir, and 
on the death of Shamsher, his son Shamsad 
inherited the house, and on July 9, 1939, 
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Shamsad sold the house by a sale deed 
to the plaintiff. As that defendant, Musam- 
mat Sampatia, was allowed by the plaintiff 
to live in the house and he now desires 
to resume possession of the house. The 
Court of first instance dismissed the suit 
on the finding that Shamsad Ali was not 
the legitimate son of Shamsher Ali but 
was an illegitimate son and did not in- 
herit any rights from Shamsher Ali. The 
Plaintiff appealed to the lower Appellate 
Court and the lower Appellate Court held 
that Sher was a Sunni and not a Shia 
and therefore Musammat Sampatia, as 
widow of Sher, inherited 1-8th share in 
the house. The lower Court further held 
that Shamsad was a legitimate son of 
Shamsher Ali and therefore inherited 7-8th 
of the house from Shamsher Ali. It also 
found that plaintiff obtained possession on 
his sale deed and plaintiff permitted 
Musammat Sampatia to come to reside in 
the house at a later date, and her claim 
that she was residing in the house in lieu 
of dower was not established. The Court 
below therefore granted a decree to the 
Plaintiff for joint possession with Musam- 
mat Sampatia, the share of the plaintiif 
being 14 annas and the share of Musam~ 
mat Sampatia being two annas. The 
appeal of Musammat Sampatia claims that 
she is entitled to the whole house of which 
she is in possession in lieu of dower’ 
and also that if that be not established, 
then the plaintiff has no right to suit as 
he is illegitimate, and that the Court 
below was wrong in relying on the pre- 
sumptions of legitimacy as there is no 
absolute presumption of legitimacy under 
the Muhammadan Law. ‘Turning to the 
question of dower first, learned Counsel 
for the appellants relied on Muhammad 
Shoaib Khan v. Zaib Jahan Begam (1), 
Imtiaz Begam v. Abduli Karim Khan (2) 
and Zamin Ali v. Aziz-un-nissa (3). In 
Muhammad Shoaib Khan v. Zaib Jahan 
Begam (1) it was held that the right of a 
Muhammadan widow is founded on her 
power as creditor for her dower to hold 
the property of her husband of which she 
has lawfully and without force of fraud 
obtained possession until her debt is salis- 
fied. But it does not follow from this 
that unless and until the widow actually 


(1) 50 A 423; 107 Ind. Cas, 581; AI R1927 All. 
850; 26 A LJ 110; LL T 40 All, 52. 

G eae A L J 1587; 128 Ind. Cas. 760; A I R 1930 

1. 881 


~ (8) (1933) A L J 483; 144 Ind. Cae, 433; AIR 1933 
All. 329; 55 A139; Ind. Rul. (1933) AH. 439. 
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enters into possession of the estate on the ex: 
press assertion that she is taking possession 
in lieu of her dower debt, she cannot sub- 
sequently be allowed to raise such plea. 
On p. 425 itis shown in the ruling that 
the widow in question obtained possession. 
of the property by mutation, that is, she 
Was entered as the owner of the property 
and she was in possession as an owner 
Now the finding in the present case of 
the lower Appellate Court is as foj- 
lows: 

“I would also agree that it has not been proved 
that Musammat Sampatia is in possession in lieu 
of dower. It is in evidence that Sher Ali died 3 or 
4 years after his marriage; in this period it is 
difficult to believe that she could have thought 
about or demanded her dower. No occasion for 
the demand is shown, the story therefore does 
not strike me as true. Sampatia then re-married, 
and this husband died say about 6 years ago; she 
was during her marriage living with him 
and the evidence for the defendant con- 
cedes that plaintiff took possession of a privy 
in the house about the same time; it is difficult 
to believe that if Sampatia was in possession she 
would keep silent abcut it; it is more reasonable 
to think that plaintiff was in possession so that 
when the woman wasturned out she was allowed 
by plaintiff to live here, so that I believe she is living 


in the house not in lieu of dower but permissively 
through plaintiff.” 


The lower Court may not be correct in 
its view that there was any legal neces- 
sity for an admission of dower to be made 
or for the defendant to assert that she 
was taking possession in lieu of dower, 
but the lower Court has found as defi- 
nite fact that her possession was merely 
permissive by license of the plaintiff, and 
the case is therefore altogether different 
from that in Muhammad Shoaib Khan v. 
Zaib Jahan Begam (1) where the widow 
was entered in the khewat as a proprie- 
tor. A similar principle was laid down 
in Imtiaz Begam v. Abdul Karim Khan 
(2) and in Zamin Ali v. Aziz-un-nissa 
(3). In all these cases, however, the widow 
was in proprietary possession and in 
Imtiaz Begam v. Abdul Karim Khan (2) 
her name was also entered in the khewat 
by mutation. T consider that in the pre- 
sent case as the widow was not in pro- 
prietary possession but merely in permis- 
sive occupation as shown by the finding, 
of the lower Appellate Court which is bind- 
ing on this Court in second appeal, 
the rule of Muhammadan Law that she 
‘has a right to retain possession until pay- 
ment of her dower debt does not apply. 
The next point which was argued was in 
regard to the §nding of the lower Court 
that the vendor of the plaintiff Shamsad 
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Ali was legitimate. Now the argumant in 
ground No. 1 of appeal was: 

“Because there is no absolute presumption of 
legitimacy under the Muhammadan Law and in 
the particular circumstances of this case the Court 


below has erred in relying on any such presump- 
tion,” 


The ground is incorrect in assuming that 
the Court below relied only on a pre- 
sumption or that the presumption 
considered by the Court below was 
an absolute presumption of legitimacy 
under the Muhammadan Law. On the 
contrary the Court below sete out the 
evidence of Mahbub Ali, the plaintiff, to 
the effect that when he was away in ser- 
vice, Shamsher brought a woman Musam- 
mat Babhni some 50 years ago and mar- 
riage took place with the plaintiff and 
Musammat Babhni some two or four years 
later and Shamsad was born to that union 
one or two years after marriage. Another 
witness for the piaintiff, Muhammad Husain, 
stated that Shumsad was the son of Sham- 
sher and Musammat Babhni after they were 
married and that the witness was present 
at the marriage. Another witness for ‘the 
plaintiff, Hifazat Husain, gave evidence 
that the mother of Shamsad was legally 
married to Shamsher. Evidence to the 
contrary was given for the defence. The 
Court found after considering the evi- 
dence. i 


“Therefore with the presumption in favour of 
plaintiff's version and the evidence of Muhammad 
Husain, I prefer to believe that Shamsad wes the 
legitimate son of Shamsher, and differing from the 
finding of the learned Munsif I hold accordingly.” 


It is clear, therefore, that the Court be- 
low relied on the evidence and did not 
consider that there was any absolute pre- 
sumption. The Court, however, did refer 
to “the presumption in favour of the legiti- 
macy and the evidence for the plaintiff.” 
No rule was referred to by the appellant 
for the proposition that there would be no 
presumption under the Muhammadan Law 
of legitimacy if the marriage were prov- 
ed. In Sibt Muhammad v. Mohamed 
Hameed (4) it was held by a Bench of 
this Court that where a daughter was 
born during the continuance of a valid 
marriage between her mother and her father, 
who were Muslims, but her birth was 
within six months of the date o! her 
parents’ marriage, the question of legiti- 
macy must be decided in accordance with 
s. 112, Evidence Act, although its provi- 
sions conflict with the rules of Muham- 
madan Law and the child was therefore 


(4) 24 A L J 723; 96 Ind. Cas. 582; A I R1926 All. 
589; 48 A 625. 
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legitimate daughter of her father. That 
s. 112, Evidence Act, applies by its terms 
to all classes of persons in British India 
and no exception is made in favour of 
Muhammadans. Reference was also made 
to Khajah Hidayat Oollah v. Rai Jan 
Khanum (5) where it was held by their 
Lordships that under the Muhammadan 
Law continual cohabitation and acknow- 
ledgment of parentage is presumptive eVi- 
dence of marriage and legitimacy. In 
Mahcmed Bauker Houssain Khan Bahadur 
V. \Shurfoon Nissa Begam (6) it was laid 
down that by the Muhammadan Law the 
legitimacy of a child of Muhammadan 
parents may be presumed or inferred from 
circumstances without any direct proof 
either of the mairicge between the parents 
or of any formal act of legitimation. 
Wilson's Anglo-Muhammadan Law, para. 30, 
lays down that the due fulfilment of the 
formal requirements of marriage may be 
presumed in default of evidence to the 
contrary from (a) continual cohabitation 
as husband and wife; or (b) the fact of the 
man acknowledging as the son a child 
‘born to the woman. 

In s. 50, Evidence Act, Illus. (a), where 
the question is whether A and B were 
married, the fact that they were usually 
received and treated by their friends as 
husband and wife is relevant. Reference 
was also made tothe presumption of legi- 
timacy laid down in Tyabji’s Muhammadan 
Law, para. 81. In view of these authorities 
it does not seem to me that the finding of 
the lower Court is in any way incorrect. 
The lower Court acted onthe presump- 
tion which undoubtedly exists even though 
the parties are Muhammadans and on the 
positive evidence which was given in favour 
of the plaintiff, and on a consideration 
of these facts the lower Court has come 
to the conclusion that.the legitimacy of 
Shamsad as the son of Shamsher Ali has 
been proved. No ground has been made 
for interference with the decree of the 
lower Appellate Ccurt and I therefore dis- 
miss this second appeal with costs. Permis- 
sion is granted for a Letiers Patent appeal. 

N. Appeal dismissed. 

(5) 3MIA a 6 W RPO 52; 1 Suther. 157 


(6)8 M IA 136; 3WKPC 37;1 Suther. 400; 1 
Sar. 728. 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 992 -of 
1932 
February 27, 1936 
SAUNDERS, J. 
Mr. TOM SMITH—APPELLANT 
versus 
Mrs. D. HOLMES AND OTHERS— 
RESPONDENTS i 

Contract—Lease—Premium paid—Lessor refusing 
to put intending lessee into possession unless he 
accepted terms different from those originally agreed 
to—Right to refund of premium paid, 

In a contract of lease the conditions that had 
been settled were that the lease was to be permanent 
in respect of 2} bighas of land measured by a lagga 
of 64 cubits long, that salami of a stated amount was 
to be paid, the amount of rent was determined and 
the purpose of the lease was to be the construction 
of a residence for the plaintiff which also he was to 
be permitted to sub-let. But the lessor refused to 
put him into possession of the property unless he 
accepted terms different from those originally agreed 
to by the paties, stating that the length of the 
lagga should be the prevailing lagga and not one 
measuiing 63 cubits, thatthe leesee should not be 
permitted to sub-let and he proposed to insert several 
terms in addition to those to which the plaintiff had 
given his assent : : 

Held, that the intending lessee was, there- 
fore, entitled to refuse to execute a kabuli- 
yat embodying these terms and as the iessor 
was not willing to accept him asa tenant on any 
other terms, the intending lessee was entitledto a 
refund of the premium that he had paid. 

A. from a decision of the Subordinate 
Judge, Purnea, dated May 30, 1933, affirm- 
ing that of the Munsif of Katihar, dated 
April 30, 1932. 

Mr. S. C. Mazumdar, for the Appellant. 

Mr. B. N. Mitter, ior the Respondents. 


Judgment.—This appeal is from a decree 
in a suit brought hy the intending lessee 
of some land for recovery from the lessor 
of the premium which the former had 
paid to the latter in consideration for the 
lease. The plaintiff claimed to be entitled 
to a refund of this money on the ground 
that the defendant refused to put him 
into possession of the property unless he 
accepted terms different from thore origin- 
ally agreed to by the parties. f 

The only question for decision in the 
appeal is whether the contract was a com- 
pleted contract or not. Both the Courts 
below have held that it was not a com- 
pleted contract and that even if it had 
been, the plaintiff was entitled either to 
sue for specific performance ‘of the con- 
tract or for refund of the money he had 
paid in consideration for the lease. This 
is a finding of fact which is warranted 
by the evidence. It appears from the 
pleadings that the conditions that had been 
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Settled were that the lease was to be per- 
manent in respect of 2} bighas of land 
_ measured by a lagga of 64 cubit long, that 
salami of a stated amount was to be paid, 
the amount of rent was determined and 
the purpose of the lease was to be the 
construction of a residence for the plaintiff 
which also he was to be permitted to 
sub-let. Aletter from the Pleader of the 
defendant to the plaintiff shows that the 
defendant was unwilling to permit the. 
plaintiff to take the land as a tenant on 
these terms. The defendant objected in 
this letter that the length of the lagga 
should be the prevailing lagga and not 
one measuring 64 cubits, that the lessee 
should not be permitted to sub-let and he 
proposed .to insert several terms in addi- 
tion to those to which the plaintiff had 
given his assent. The plaintiff was, there- 
fore, entitled to refuse to execute a 
kabuliyat embodying these terms and as 
the defendant was not willing to accept 
him as a tenant on any other terms, the 
plaintiff was entitled to a refund of the 
premium that he had paid. ‘There is 
therefore no ground for interference with 
the findings of the Courts below. ‘I'he 
appeal is dismissed with costs. 
N. Appeal dismissed. 


CALCUTTA HIGH COURT 
Appeals from Original Decrees Nos. 273 
; to 275 of 1931 
May 3, 1935 
M.N. MUKERJI AND 
S. K. Guoss, JJ. 
_ JOY NARAYAN CHANDRA AND OTHERS 
'  —APPELLANTS 
| versus 
-. MURARI MOHAN CHAKRABARTY 


_ AND OTHERS— RESPONDENTS 

Revenue- Records—Khatian—Eniry in, as to non- 
agricultural homestead—Value of—Entry in Record 
of Rights—Facts pointing to permanency in charac- 
ter of right of holder—Value of chances of rever- 
sion. 

Where the land is non-agricultural and homestead, 

the statutory presumption would not attach to the 
entry in the khatian, but theentry in the Record of 
Rights, would be a piece of evidence of no slight 
yalue. 
_’ Where a tenant holds rent-free right in certain 
non-agricultural and homestead land, and there are 
many. transfers without any interference and every- 
thing points to the permanency ofthe character of 
the right of the holder, the value of the chances of 
reversion is practically nil. 

A. against the decrees of the Fresi- 
‘dent, Calcutta Improvement Tribunal, dated 
January 27, 193%. 
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Messrs. Sarat Chandra Roy Chowdhury, 
Sarat Chandra Banerjee, Khagendra Nath 
Mitter, Radhica Charan Chatterjee, Pashu- 
pati Sen, Rabindra Nath Banerjee and 
Gobinda Chandra Dutta, for the Appel- 
lants. 

Dr. Bijan Kumar Mukherjee Messrs. 
Kushi Prasan Chatterjee, Nani Bhusan 
Mukherjee and Radhica Charan Chatterjee, 
for the Respondents. 

Judgment.—Two bighas 2 cottas 5 
chittaks 14 square feet of land together 
with structures thereon -constituting pre- 
mises Nos. 45-2 and 45-4, Diamond Harbour 
Road, having been acquired. under the 
Land. Acquisition Act a sum of Rs. 50,000 
(fifty thousand) and odd was assessed as 
the value of the land including statutory 
allowance. The Collector made an award 
in respect of the amount in favour of the 
Karnani Industrial Bank, Ltd., as lakhe- 
rajdars owners. On applications made 
by several parties as claimants the matter 
came up on reference under s. 18 of the 
Act before the Calcutta Improvement Tri- 
bunal. The controversy in the reference 
was eventually reduced to a contest as 
amongst 4 sets of parties, numely claim- 
ants Nos. 1, 2,4 and 5. Claimant gNo. 1 
asserted that the whole of the land was 
included in their Touzis Nos. 3, 8 and 10; 
claimant No. 2's case was that an undivid- 
ed one-sixth of the land appertained 
to his Touzi No. 16; and claimant No. 4 
pleaded that another undivided one-sixth 
share of.the land fell within their Touzi 
No. 51. The Karnani Industrial Bank, 
Limited, was the claimant No. 9. 

The Collector in his award noted that 
the entire quantity of land constituted a 
lakheraj holding appertaining to Touzis 
Nos. 33, 51, 53, 91, 1 to 6 and 8 to 16. 
The President of the Tribunal having up- 
held the award, the claimants Nos. 1, 2 
and 4 have preferred these appeals. Ap- 
peal No. 273 has been preferred by claim- 
‘ant No. 1, No. 274 by claimant No. 4 
and No. 275 by claimant No. 2. 

The argument addressed to us on be- 
half of the appellants in these appeals is 
that the Collector had no materials on which 
he could find that the claimant No. 5 had 
a rent-free title; that the land having been 
found by the Collector to appertain to 
touzis of.which the appellants are proprie- 
tors it was for the claimant No. 5 to 
prove that he was a rent-free holder and 
he has failed to discharge that onus that 
the lakheraj or revenue free title which 
the claimant No. 5 had sets up) jwas,tnot 
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establised and that the claimant No. 5 
had in fact proved nothing which would 
justify a decision awarding him the com- 
pensation in deprivation of the appellants 
to whose touzis the lands appertained. 

Now, it is true that in one or two passages 
in his judgment the learned President 
in expressing himself on the question of 
onus was not quite happy in choosing the 
words he used but there can be no doubt 
whatever as to what he meant. His find- 
ings are clearand are amply borne out by 
the materials on the record. 

Claimant No. 5in his written statement 
after stating that the land originally ap- 
pertained to the estate of the Bhukailas 
Raj as a Siddha lakheraj holding and 
setting out how he came to acquire it 
pleaded that assuming but not admitting 
that the land appertained to the touzis 
of the appellants, the claims of the ap- 
pellants were barred by limitation and 
adverse possession. He then stated: 

“As far as your petitioner has been able to as- 
certain by enquiries the land in question is lakheraj, 
but that if it is found to have formed part of a 
tenancy at all under all or any of the contending 
claimants its character would be found to be 
mourashi mokrari.” 

This no doubt shows that the claimant 
No. 5 was not quite certain as regards 
the real character of his title. That, how- 
ever, is not altogether unexpected, for he 
has acquired it only in 1926. The aver- 
meut implies a statement of fact, about 
which there can be no doubt, that no rent 
or revenuc has ever been paid for the 
land. In the Record of Rights finally pub- 
lished in 1910 (Exs. 8 and 9) the plot is 
described as non-agricultural, and as a bastu 
consisting of 2 tanks and 16 thatched rooms 
and as miskar which may mean either 
revenue-free or rent-free in the name of a 
lady of the Bhukailas Raj family. The 
appellants are entitled to say that the 
entry should be read as meaning rent- 
free only. The Collector in his award has, 
as already stated, noted it as lakheraj 
appertaining to the several touzis but has 
allowed no abatement of the revenue of 
the touzis saying: ‘As the land is lakheray 
no abatement of Government revenue is 
allowed”. The award, therefore, treats the 
land as revenue-free. He has also pro- 
duced certain conveyances in proof of the 
title of himself and of his predecessors: 
Ex. A-d 1915, Ex. B-d 1919 Ex. C-d 1922, 
Ex. D-d 1926. In the first, third and fourth 
of those documents, which are in English, 
the lands are described as rent-free, while 
in the second, which is in Bengali, it is 
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described as valid lakheraj and ‘niskar 
lakheraj. This practically is all that the 
claimant No. 5 has shown. Even though . 
the statutory presumption would not attach 
to the entry in the khatian, as the 
land concerned is non-agricultural and 
bastu, the entry isa piece of evidence of 
no slight value for it was made on the 
basis of an investigation conducted with 
publicity and notoriety. That entry if re- 
lied on would establish the rent-free 
character of the land. The statements in 
the four conveyances referred to above 
are hardly any evidence as against the 
appellants and so need not be taken 
into account. The Collector, in his award, 
treated the land as lakheraj. 

Now let us turn to the appellants and 
see what they have shown. They challenge 
the award and so they have to show that 
it is wrong. Moreover, they are claimants 
and so have to establish their respective 
claims. To establish that the land lies 
within their touzis, they have to rely on the 
Rocord of Rights, the value of the other 
entry in which namely ‘nishkar’ they 
repudiate by alleging that the settlement 
operations weresheld without their knowledge 
but to establish which allegation they 
have brought most unconvincing evidence. 
It mag be taken as established that the 
land lies geographically within the ambit 
of the touzgis. But no evidence has been 
adduced on behalf of the appellants to 
show that the land forms a part of the mal 
lands of any of the touzis. To show that 
the towzis had anything whatever to do 
with the lands, they have to rely entirely 
upon Record of Rights and read the entry 
‘nishkar in it as rent-free. It has not been 
claimed on their behalf that any rent 
was ever realised by them or any of them 
in respect of the land. And if one pro- 
ceeds to examine the oral evidence which 
they have adduced to prove their title and 
possession, one is surprised at the worth- 
lessness of its character (vide the evidence 
of Narain Chandra De, Satis Chandra Sinha 
and Palan Chandra Ghose). : 

In these circumstances it has to be held 
that the appellants have, unless they fall 
back on the Record of Rights, proved noth« 
ing which would entitle them to any 
share in the compensation money. If the 
Record of Rights is relied on they are 
the proprietors but the claimant No. 5 
has rent-free right in it. 

The only doubt that one feels in this 
case is whether the claimant No. 5 has a 
lakheraj (revenue-free) or a nishkar (rent- 
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free) right in the land. But whichever 
view is taken the result, in our opinion, 
must bethe same. There have been several 
transfers in respect of the land without 
any interference, and everything points to 
permanency in the character of the rights 
of the holders. In such circumstances the 
value of the chances of reversion, which 
is all that the proprietor is entitled to, 
. is practically nil. 

In our judgment, therefore, the learned 
President was right in affirming the Col- 
lector’s award. 

The appeals are dismissed with costs, 
hearing-fee being assessed at three gold 
mohurs in each case. 


Appeals dismissed. 


OUDH CHIEF COURT 
Miscellaneous Civil Appeal No. 67 of 1933 
December 10, 1934. 

Tomas, J. 

MULAIM SINGH—PLAINTIFF—APPELLANT 


VETSUS 
Musammat PHULJHARI AND OTHERS— 
DEFENDANTS —RESPONDENTS 

Partition—Partition admitted to have taken place 
—Burden of proof as to jointness—Presumption as 
to jointness—Separation proved—Presumption that 
certain properties continued to remain joint—Whe- 
ther exists—Custom—Held, custom of exclusion of 
daughters from inheritance not proved. 

Where it is proved or admitted that a partition 
has already taken place, the burden of proof lies 
upon him who alleges that a portion of the family 
property is still joint property. 

There is a presumption as to jomtnese, but once 
separation is proved, there is no such presumption 
that certain properties continued to remain joint 
unless it was proved: 


Held, that plaintiff had failed to prove that there 
is any custom excluding daughters from inherit- 
ance. 

Mis. O. A. against the order of the Addi- 
tional Subordinate Judge, Gonda, dated 
December 22, 1932. 


Judgment.—This is a plaintiff's appeal 
against the decree of the learned Addi- 
tional Subordinate Judge of Gonda, dated 
December 22, 1932. 

The pedigree attached to the plaint gives 
the relationship of the parties. 

Musammat Phuljhari, widow of Bhabhuti 
Singh, executed a deed of gift on Septem- 
ber 8, 1926, in favour of defendants Nos. 2, 
3 and 4, who are the sons of her daughter, 
Musammat Raj Dei.. The property consists 
of occupancy land, a house and two trees 
(one mango ang one Phalanda). 

The plaintiff-appellant brought a suit for 
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possession of the gifted property and Rs. 42, 
as damages on the allegation that Bhabhuti 
Singh, died as a member of a joint Hindu 
family; that the property in dispute belong- 
ed to the joint family; that the land covered 
by the gift was qabzadari land and could 
not be transferred, and that daughters and 
their sons were excluded from inheritance 
under the custom. Defendant No. 5 Mulak 
Raj Singh brother of the plaintiff, did not 
join the suit so he was made a pro forma 
defendant. 

The defendant No. 2 has alone contested 
the suit. 

The suit was contested on the ground that 
the donees were the real heirs; that the 
plaintiff had no right to sue; that Bhabhuti 
Singh was separate from his cousins and 
that there was no custom of exclusion of 
daughters. 

The learned Munsif held that Bhabhuti 
Singh and Paltan, were separate and that 
the property in suit was not the joint 
family property of Gurdin and Bhabhuti. 
He further held that the custom alleged by 
the plaintiff was not proved under Issue 
No. 7,1. e. “to what relief is plaintiff entitled ?” 
the learned “Munsif, in my opinion has 
come to a rather curious finding. His find- 
ing is that we have seen that though the 
land in suit was possessed and owned by 
Bhabhuti as a separate property there is no 
evidence that to him exclusively belonged the 
house also which defendant No. 1 has gifted 
to defendants Nos. 2 to 4 or the trees in suit 
growing on No. 719......There is no clear 
evidence that Bhabhuti and defendent No. 1 
had been in possession of the gifted house. 
So the gift deed is inoperatve that regard 
to the house and the trees in suit.” 

On the above finding he decreed the 
plaintiff's claim to the house and trees and 
dismissed it with regard to the land. 

Both parties, dissatisfied with the decree 
of the learned Munsif appealed to the Court 
of the learned District Judge, and the appeal 
was decided by the learned Additional Sub- 
ordidate Judge. 

The plaintiff's appeal was confined in 
respect of the qabzadari land decreed in 
favour of the defendants and the defendants 
cross-objections were confined with regard 
to the house and trees decreed in favour of 
the plaintiff. 

The learned Additional Subordinate 
Judge upheld the decree of the learned 
Munsif, dismissed the plaintiff's appeal and 
the defendants cross-objections. 

The plaintiff, as stated has come up to this 
Court in appeal and his appeal is confined 


296 


with regard to the land decreed in favour of 
the defendants; and the defendants have 
filed cross-objections with regard to the trees 
and the house. 

It has been contended by the learned 
Counsel for the plaintiff-appellant, that the 
finding of the Appellate Court that no custom 
is proved is wrong and against the weight 
of evidence he has further made it a point 
of grievance that the learned Additional 
Subordinate Judge has not considered the 
oral evidence produced by the plaintiff on 
the question of custom. It is true that the 
learned Additional Subordinate Judge has 
not discussed the cral evidence in his judg- 
ment, but I have allowed the learned Coun- 
sel to discuss it before me. I agree with 
the finding of the learned Munsif that the 
oral evidence produced by the plaintiff on 
the question of custom is worthless. In my 
opinion the plaintiff has failed to prove 
that there is any custom excluding daugh- 
ters from inheritance. > 

The next point urged by the learned 
-Counsel for the plaintiff-appellant is that 
the land in suit was a joint tenancy and 
therefore, one co-sharer could not transfer 
or give 1t away. The learned Munsif, under 
Issues Nos. 2 and 3, has discussed this point 
at great length end has come to a clear 
finding against the plaintiff. It is clear 
from the evidence on record that the land 
was divided into three lots among the bro- 
thers. Har Prasad's share was inherited 
by his widow who has given it away to the 
plaintiff's brother, Mulak Raj Singh, defen- 
dant No. 5 and Bhabhuti Singh's share 
came in possession of his widow, defendant 
No. 1 Musanmat Phuljhari who obtained 
mutation of names in respect of her share. 

In my opinion there is no substance in 
the plaintifi’s appeal. 

As to the cross-objections filed by the 
defendants-respondents, in my opinion 
where 14 is proved or admitted that a parti- 
tion has already taken place, the burden of 
proof lies upon him who alleges that a 
portion of the family property is still joint 
property. In this case the lower Courts have 
found that a partition had taken place and 
that Bhabhuti had separated; it was for the 
plaintiff, and not the defendants to prove 
that the house and the trees in dispute were 
not partitioned, There is a presumption 
as to jointness, but once separation is 
proved, there is no such presumption that 
certain properties continued to remain 
joint unless it was proved. 

In the present case the plaintiff has com- 
pletely failed to Prove that the house or the 
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trees remained joint, or that they exclusive- 
ly belonged to him. 

The cross-objections must, therefore, be 
allowed. 

The result is that I dismiss the plaint- 
ifs appeal with costs and allow the defen- 
dants-respondents cross-objections with 
costs. In other words, the plaintiffs suit is 
dismissed with costs throughout. 

N. Appeal dismissed. 





LAHORE HIGH COURT 
Civil Revision Petition No. 694 of 
1935 
January 17, 1936 

4 Jat Lat, J. 

Frem RAM DHAN DAS-RAMJI DAS— 
PLAINTIFF- -PETITIONER 
versus 
Firm SHANKAR DAS-DEVI DAYAL— 
DEFENDANT — OPPOSITE PARTIES 

Award—Agreement to refer future disputes to 
arbitration—Agreement and award on it, if valid— 
Arbitration—Arbitrator must make enquiry—Record 
of tt—Award must be in writing—Arbitrators, tak- 
ing into consideration vouchers signed by mtnor— 
No objection— Failure to inquire as to age of minor, 
whether judicial misconduct. 

An award made onan agreement to refer future 
disputes to arbitration can be legally filed in Court. 
There is nothing illegal either inthe agreement to 
yefer to arbitration or in the award which has been 
given in pursuance of the agreement. 

There is nolaw which requires an arbitrator to 
keep 2 record of his proceedings. All that is neces- 
sary isthat there should be an award in writing 
by the arbitrator, He is, of course, bound to make 
enquiry, but he is not bound to keep a record of 
such an enquiry. 

On petition lng an award in Court, an 
objection was taken that some of the vouchers relied 
apon by the petitioners before the arbitrators had. 
been signed bya minor, and should have been dis- 
allowed after an enquiry as to the age of the alleged 
minor. The objection was not raised before the 
arbitrators. It was also contended that the absence 
of an enquiry amounted to judicial misconduct on 
the part of the arbitrators: 

Held, that the arbitrators, under the circumstances, 
were not bound to anticipate or guess any possible 
objections that might be made by the respondents 
and then to investigate such objections, In any 
case, even assuming that the person who signed the 
vouchers, was 3 minor, the arbitrators were mob 
bound to hold that legally the respondents were not . 
bound to pay the amount due on such vouchers. 
The decision of this question was entirely within 
the authority of the arbitrators andthe absence of 
an enquiry did not amount to judicial misconduct 
on their part. 

C. Revn. P. from the decree of the Senior 


Sub-Judge, dated June 12, 1935. 

Mr. Jiwan Lal Kapur, for the Peti- 
tioner. ; 

Mr. Mohammad Amin ,Khan, for the 
Opposite Parties, 
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Order.—This is a petition against the 
order of the Senior Subordinate Judge of 
Ferozepore accepting the appeal and dis- 
missing the petitioners’ application to file 
an award. The parties entered into an 
agreement for sale and purchase of goods. 
The agreement was duly assigned. Clause 
14 of the agreement is that : 

“if there be disputeor difference in regard to 
any matter,thematter shall be referred to the arbi- 
tration of two grain or sugar merchants of Feroze- 
pore City each of as having aright to nominate his 
arbitrator. In case we failto nominate our arbi- 
trator within aweek from the date of notice, you 
shall havefull powers to nominate the arbitrator on 
vur behalf also which shall be binding on both of us 
‘and in all Courts ” 


Jt appears that there are disputes between 
the parties. The petitioners made a claim 
against the respondents which was repu- 
diated. They consequently appointed their 
own arbitrator and gave an intimation to 
the respondents of this fact and called 
upon them to nominate their own arbitra- 
tor within a week. The latter, however, 
failed to nominate their arbitrator. Con- 
sequently, the petitioners nominated an 
arbitrator on their behalf also, and these 
arbitrators after giving notice to the res- 
pondents, proceeded to arbitration. The 
respondents, however, failed to appear be- 
fore the arbitrators. Consequently, an 
award was made after enquiry held by the 
arbitrators against the respondents. An 
application was made to file this award 
and was resisted on the ground that the 
arbitrators had not been properly appoint- 
ed, that one of the arbitrators was a relation 
of the petitioners, that the arbitrators 
kept no record of their proceedings, that 
some of the vouchers relied upon by the 
petitioners before the arbitrators lad been 
signed by Khairati Lal, minor, and should 
have been disallowed afler an enquiry as 
to the age of the alleged minor and lastly 
that an award made on agreement to refer 
future disputes to arbitration, as in this 
case, cannot legally be filed in Court. It 
was, infact, alleged that such an agree- 
ment is not contemplated by law. The 
` Senior Subordinate Judge is of opinion 
that there is no proof of relationship 
between one of the arbitrators and the 
petitioners and further that there were 
disputes between the parties which had 
been referred to arbitration. He has, 
however, refused to file the award and 
thus has set aside the order of the trial 
Judge on the ground that the arbitrators 
were guilty of judicial misconduct as they 
kept no record of their proceedings, 
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The award isin writing, but there is no 
record of the evidence heard by the arbit- 
rators. I am not aware of any law which 
requires an arbitrator to keep a record of 
his proceedings. All thatis necessary is 
that there should be an award in writing 
by the arbitrator, Heis, of course, bound 
to make enquiry, but he is not bound to 
keep a record of such an enquiry. 

With regard to the second ground on which 
the Senior Subordinate Judge has set aside 
the order of the trial Judge that no enquiry 
as to the age of the person, who had sign- 
ed some of the vouchers on behalf of the 
respondents, was made by the arbitrators, 
no question was raised and could be rais- 
ed by anybody before the arbitrators be- 
cause the respondents had allowed the 
preceedings to go against them in default 
of appearance. The arbitrators, under the 
circumstances, were not bound to antici- 
pate or guess any possible objections that 
might bemade by the respondents and 
then to investigate such objections. In 
any case, even assuming ihat the person 
who signed the vouchers was a minor, the 
arbitrators were not bound to hold that 
legally the respondents were not bound to 
pay tre amount due on such vouchers. The 
decision of this question was entirely within 
the authority of the arbitrators and the 
absence of an enquiry does not amount to 
judicial misconduct on their part. The 
third ground of the decision of the Senior 
Subordinate Judge is that an award on an 
agreement like this, and consequently the 
agreement like the one produced in the 
suit, is illegal. No authorityin support of 
this novel proposition has been cited at 
the bar before me. Itis, however, contend- 
ed that such an agrerment is opposed to 
s. 89, Civil Procedure Code. Section 89, 
Civil Procedure Code, has nothing to say 
as to the legality or illegality of such a 
condition. All that it saysis that except 
as provided in the Arbitration Actor any 
other law relating to arbitration proceed- 
ings, all arbitration proceedings shall be in 
accordance with the provisions of Sch. II 
Civil Procedure Code. Tnereis nothing in 
Sch. Il, Civil Procedure Code, which de- 
clares such agreements to be invalid. 

In fact agreements to refer to arbitration, 
asin this case, are generally to be found 
in commercial documents and have in- 
variably been enforced in the Courts in 
this Province and in other Provinces. I see 
nothing illegal either in the agreement to 
refer to arbitration or in the award which hag 
been given in pursuance of the agree- 
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ment. Theorder of the Senior. Subordi- 
nate Judge, therefore, cannot be maintain- 
ed. I accept this petition, set aside the 
order of the Senior Subordinate Judge and 
restore that of the trial Judge with costs 
throughout. 

D. Petition accepted. 


ALLAHABAD HIGH COURT. 
Full Bench 
First Civil Appeal No. 54 of 1935 
April 22, 1936 
THOM, NramatT ULLAH AND RACHHPAL 


NINGE, JJ. 
MAIKOO LAL AND ANOTAER—ÅPPELLANTS 
VETSUS 
SANTOO— OBJECTOR AND OTHERS— 
RESPONDENTS 


Succession Act (XXXIX of 1925), s. 683—Will, if 
validly attested when either of the attesting wit- 
nesses has afixed his mark to will 

A will is validly attested withinthe meaning of 
the provisions of s. 63, Succession Act, if either of 
the two necessary attesting witnesses has merely 
affixed his mark tothe will. Alapati Nagamma v. 
Alapati Venkatramayya (1), approved, D. Fernandez v. 
R. Alives (2) and Nitya Gopal Sircar v. Nagendra 
Nath Matter (3), distinguished. ts 

F. O. A. from an order of the Additional 
District Judge, Cawnpore, dated January 
19, 1935. 

Mr. Ram Nama Prasad, for the Appel- 
lants. 

Messrs. S. N. Sen and Brij 
Mahrotra, for the Respondents. 

Judgment.—The question referred to 
this Bench for decision is as follows : 

“Is a will validly attested within the meaning 
of the provisions of s. 63, Succession Act, if either 
of the attesting witnesses has merely affixed his 
mazk to the will? . : f 

The material portions of s. 63, Succession 
Act, are as follows : 

(a) The testator shall sign orshall affix his mark 
to the will, or it shall be signed by some other 
person in his presence and by his direction. (b) The 
signature ormark of the testator, or the signature 
of the person signing for him, shall be so placed 
that it shall appear that it was intended thereby 
to give effect to the writing as a will. (c) The 
will shall be attested by two or more witnesses 
each of whom has seen the testator sign or affix 
his mark to the will or has seen some other person 
sign the will,inthe presence and by the direction 
of the tevtator......... each of the witnesses shall sign 
the will in the presence of testator...” 

Learned Counsel forthe appellants con- 
tended that awill was validly attested if 
the witnesses simply affixed their mark to 
the document. In support of his argument 
he referred tos. 3, sub-s. (52), General 
Clauses Act. Sub-s. 52, is as follows : 

“Sign,” with its grammatical variations and 


Narain 
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cognate expressions, shall with reference to a 
person who is unable to write his name, include 
“mark,” with its grammatical variations and 
cognate expressions.” : 


Learn" < Counsel contended that in view 
of the aforementioned provisions of the 
General Clauses Act, the signature of a 
witness included this mark and that, there- 
fore, a document was not invalid merely 
upon the ground that a witness had affixed 
his mark to the document instead of his 
signature. Learned Counsel for the res- 
pondent, upon the other hand, contended 
that in s. 63, Succession Act, the legislation 
has drawn a clear distinction between sig- 
nature and mark. In particular learned 
Counsel referred to the fact that by sub- 
s. (a), s. 63, it is open to the testator either 
to sign in the sense of actually writing his 
signature, or to affix his mark, but the per- 
son who may sign for him must affix his 
signature ; it is not open to him merely 
to affix hismark. Similarly learned Coun- 
sel contended that insub-s. (c), s. 63, there 
is the same clear distinction drawn bet- 
ween signature and matk. In this section, 
he contended, it is implied that the testa- 
tor may signin the sense of writing his 
signature or he might affix his mark, but 
it is enjoyed that the witnesses must sign. 
The expression used is “and each of the 
witnesses shall sign” not that “each of the 
witnesses shall sign or affix his mark.” It 
is clear from a consideration of the terms 
of s. 63, as a whole that the legislature 
intended that, where the testator was un- 
able either to sign or to affix his mark 
the third person who signed for him had 
to sign by writing his signature and the 
name of the testator. It is not open to him 
merely to affix his mark. 


It is further clear that in view of the 
provisions of sub-s. (52), 5.3, General 
Clauses Act that s. 63, Succession Act, has 
been drafted in a careless and slovenly 
manner. Two interpretations of the section 
are possible. Itis possible to interpret the 
section as urged by learned Counsel for 
the respondedts and to hold that so far as 
the attestation of wills is concerned, the 
legislature intended to draw a clear dis- 
tinction between the signing of the will 
in the sense of writing the signature on 
the one hand and the affixation of the 
mark ofa person on the other; and that 
so far as the person signing for the testator 
and the witnesses are concerned, the 
legislature intended that the signature, in 
the sense of writing the actual signature, 
to be essential On the other hand, 
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ib' is possible to interpret the section in 
the light of sub-s. (52), s. 3, General Clauses 
Act, and to construe the expression “and 
each of the witnesses shall sign” with 
particular reference to that sub-section. 
The question which we have to decide is 
as to which interpretation should in the 
circumstances be adopted. In other words, 
what interpretation is consistent with the 
intention of the legislature so far as that 
intention is to be gathered from the 
language of the Act. Section 3, Transfer 
of Property Act, defines the word “attested” 
and in the definition the same distinction is 
drawn between the execution and the witness- 
es. The executant may sign or affix his mark, 
but the witnesses must sign. The definition 
of “attested” ins. 3. Transfer of Property 
Act, was considered by a Bench of the 


Madras Court in Alapati Nagamma 
v. Alapati Venkatramayya (L). In 
that case it was held that a docu- 


ment was validly attested even though 
one of the witnesses had merely affixed 
his mark to the document as a witness. 
In the course of his judgment the learned 
Chief Justice refers to the English Law 


upon this point. He quotes from Hals- 
bury’s Laws of England the following 
passage: 


4 To make a valid subscritption a witness must 
“ither write his name ormake some mark intended 


y to represent his name. A will may be subscribed by 
7 marks even 


though the witnesses are capable of 
writing.” 

This principle is supported by the author 
Jarman on Wills, Vol. 1,: Edn. 7, 
p. 103. The learned Chief Justice then 
proceeds: 

“In England, therefore, where people are far more 

literate than in India, the mark of a marksman is 
a sufficient attestation to a will, It is difficult to 
see any sufficient reason for the application ofa 
stricter rule in India where the large majority 
of people are illiterate.” 


We find ourselves in complete agreement 
with the view which has been expressed 
in that case upon this point. Learned 
Counsel for the respondents referred to 
two earlier cases, D. Fernandez v. R. Alives 
(2), and Nitya Gopal Sircar v. Nagendra 
Nath Mitter, (3). In both these cases the 
decision was that a will was not validly 
attested if the witnesses had not actually 
signed the document. As was observed, 
however, in the Madras case referred to 
above, these cases were decided before the 
General Clauses Act of 1897. Prior to 

(D A IR 1935 Mad. 178; 154 Ind. Cas. 777; 58 M 
220; 68 M LJ 191; 40 W 937;7 R M 497, 

(2) 3 B 382. e 

(3) 11 0 499, 
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this Act there was no statutory definition 
of the word “sign.” As we have already 
observed there are two possible interpre- 
tations of s. 63, Succession Act. The in- 
terpretation for which learned Counsel for 
the respondents contended would undoubted- 
ly lead to most untoward results in these 
provinces. In the large majority of cases, 
for example, mortgages are attested by 
illiterate witnesses who merely affix their 
marks to the documents. The same is 
true of testamentary deeds. If weare 
to hold that the legislature intended that 
witnesses sign the document which they 
attest and not merely affix their marks 
thereon, it will follow that all these deeds 
will be invalid. We should be reluctant 
to interpret the section in such a way 
that such consequences would ensue. 
Undoubtedly the section is ambiguous. 
Its ambiguity arises from careless drafts- 
manship. Two interpretations are possible, 
and apart from authoritative decisions, 
in our view the Court should be guided 
by the general principle that that inter- 
pretation should prevail which is most 
consistent with reason, commonsense and 


convenience. That principle has been 
enunciated in Maxwell on Statutes, Edn. 
7 atp 166. In s 1, dealing with 


presumption against intending what isin- 
convenient or unreasonable, the learned 
author states: 

“In determining either the general object of the 
legislature, or the meaning of its language in any 
particular passage, it is obvious that the intention 
which appears to be most in accord with convenience, 
reason, justice and legal principles, should in all cases 
of doubtful significance, be presumed to be true one.” 


Undoubtedly the interpretation which is 
most in accord with convenience, reason, 
justice and legal principles is the inter- 
pretation for which the appellants contend. 
Furthermore, we would observe that we 
can see no reason whatever why the legis- 
lature should have deliberately excluded 
illiterate persons as witnesses to testamen- 
tary dispositions in a country where the 
large majority of the people are illiterate. 
For the above reasons we are of opinion 
that a willis validly attested within the 
meaning ofthe provisions of s. 63, Suc- 
cession Act, if either ofthe two necessary 
attesting witnesses has merely affixed his 
mark to the will. We answer the question 
referred to this Bench accordingly. 

N. Reference answered, 
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CALCUTTA HIGH COURT 
Appeal from Original Decree No. 168 
of 1933 
February 15, 1935 
D. N. MITTER AND PATTERSON, JJ. 
MANORANJAN RAI AND OTHERS— 
PLAINTIrrs—-A PPELLANTS 
versus 
SRIJUKTA MUNSHI SELAMUDDIN 
AHMED CHAUDHURI AND OTHERS 
— DEFENDANTS —RESPON DENTS 

Bengal Putni Taluks Regulation (VIII of 1815), ss. 2, 
3—Rights between zemindar and patnidar are regulated 
according to terms of engagements —Provisions of Bengal 
Tenancy Act, whether affect those rights — Bengal 
Tenancy Act (VIII of 1885), s. 195 (e)—Terms of 
engagement under which patni is held, whether refers 
to all terms— Bengal Tenancy Act (VIII of 1885), s. 79 
—Proviso — Applicability — Applies to mokarari 
tenures and not to permanent tenures governed by 
Patni Regulation. 

Under ss.? and 3, Bengal Putni Taluks Regulation, 
the rights as between a zemindar and a patnidar 
who is entitled to the benefits of such provisions of 
the patni are to be regulated according to the 
terms of the engagement under which they are held 
and where one of theessential terms of the engage- 
ment is thatin case of default of paymentof the 
patni rent intime the arrear is to carry interest at 
the rate of 2 per cent. per mensem, having regard to 
s. 195 (e) Bengal Tenancy Act, the matter of interest 
is tobe regulated by the terms of engagement in 
accordance with the provisions of e. 2 of the Putni 
Regulation ; and nothing in the Bengal Tenancy Act 
can affect this right which is created according to 
the engagements under which they are held, and 
which are held to be valid under ss. 2 end 3 of the 
Regulation. Chundy Churn Law v. Rohini Kumar 
Sarkar (4), distinguished. 

The terms of engagement under which the patni 
is held must refer to allthe terms andit is difficult, 
to pick and choose some of the terms to determine the 
terms of the engagement under which they are held 
within the meaning of s. 3of the Regulation, 

The proviso to s. 179, Bengal Tenancy Act, apply 
to tenures which are mokarart and permanent 
tenures simpliciter and not to permanent tenures 
which are governed by special incidents under 
Regulation VIL of 1819. 

A.against a decree of the Subordinate 
Judge, Fourth Court, Dacca, dated March 15, 
1933. 

Mr. Atul Chandra Gupta (with him Mr. 
Prokash Chandra Pakrasi), fur the Appel- 
lants. | : 

_ Dr. Basak (with him Dr. Bijan Kumar 

Mukerji, and Mr. Pannalal Chatteryji), for the 
Respondents. 


D. N. Mitter, J.—In this appeal which 
arises in a suit for arrears of rent a question 
of some importance has been raised. The 
question which we are to decide is really a 
question of first impression turning on the 
provisions of Regulation VIII of 1819 
and also on the provisions of the Bengal 
Tenancy Act. It appears that the pre- 
decessors of respondents executed so far 
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back as in the year 1869a putni kabuliyat 
in favour of the predecessor of the present 
plaintiffs. In that kabuliyat one of the 
stipulations was that in case of default of 
any kist the lessee should pay interest at the 
rate of two percent. per month and that the 
amount in arrears together with the said 
interest should be realized without any 
objection under Regulation VIII of 1819 
and Act X of 1859 and under the provisions 
of other laws in force for the time. On the 
basis of that kabuliyat a suit was instituted 
by the present plaintiffs for the recovery 
of the arrears of rent in respect of the nutni 
for the whole of 1337 and 1338 B.S. and the 
Asar and Bhadra kists of 1389 B. S.. The 
only defence which was taken in this suit 
was that the plaintiffs were not entitled to: 
interest at the rate claimed. The defence 
in substance is that the plaintiffs were not 
entitled to interest at a rate exceeding 12% 
per cent. per annum having regard to the 
provisions of proviso to s. 179 of the Bengal 
Tenancy Act as amended by Act IV of 1928 
read with s. 178 of the said Act, With 
regard to plaintiffs’ claim the trial Court 
held that the plaintifis were to recover rent 
and cess at the rate claimed together with 
interest at 121 per cent. per annum on the 
ee of such rent and cess as they fell 

ue. . 

In appealto this Court by the plaintiff 
it has been contended that the Subordinate 
Judge was wrongin cutting down the rate 
of interest and that he was in errorin apply- 
ing the provisions of proviso to ss. 178 
and 179 having regard to the provisions of 
s. 195 (e) of the Act. The argument on 
behalf of the appellants is that there is an 
express provision determining the incident 
of the putni in the Putni Regulation and 
consequently Bengal Tenancy Act will not 
apply to the provisions with regard to 
interest on the arrears -of the putni rent 
which is oneof the main incidents of rela- 
tionship between the parties based on the 
puini. Section 195, cl. (e) is to the following 
effect: 

“Nothing in this Act shall affect any enactment 
relating to putni tenures in so far as it relates to 
those tenures, except that the expression khud kast 
raiyat or resident ‘and hereditary cultivator in 
sub-s. (3) of s. 11 of the Bengal Patni Taluks 
Regulation, 1819, shall be deemed to include all 
raiyats having a right of occupancy.” 

It is contended that by virtue of ss. 2 and 
3 of the Putni Regulation, Act VIII of 1819, 
the rights of the parties must be determined 
according to the terms under which the 
putni is held. Section 2 says this: 

“It is hereby declared that any leases or engage- 
ments for the fixing of rent now in existence, 
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that may have been granted or concluded for a 
term of years or in perpetuity by a proprietor under 
engagements with Government or other person 
competent to grant the same, shall be deemed good 
and valid tenures according to the terms of the 
covenants or engagments interchanged, not withstand- 
ing that the same may have been executed before 
the pussing or Regulation V, 1812." 


The rest of the section is not material. 
Section 3 enacts that tenures known by the 
name of putni taluks, as described in the 
preamble to this Regulation shall be deemed 
to be valid tenures in perpetuity according 
to the terms of the enagements under which 
they are held. These two sections make it 
clear that the rights as between a zamindar 
and a putnidar who is entitled to the 
benefits of such provisions of the puini are 
to be regulated according to the terms of 
the engagement under which they are held, 
and one of the essential terms of the engage- 
ment is that in case of default of payment 
of the putni rent in time the arrear is to 
carry interest atthe rate of 2per cent. per 
mensem. Weare, therefore, of opinion that 
having regard tos. 195 (e) the matter of 
interest is to be regulated by the terms of 
engagement,in accordance with the provi- 
sions of s. 2 of the Regulation; and nothing 
in the Bengal Tenancy Act can effect this 
right which is created according to the 
engagements under which they are held, 
and which are held to be valid under ss. 2 
and 3 of the Regulation. Dr. Mukerji who 
appears with Dr. Basak on behalf of the 
respondents contends that the Putni Regula- 
tion is silent on the question now in con- 
troversy and he has accordingly tried to rest 
his argument on the type of cases which 
hold that in matters in which the Putni 
Regulation as it now stands is silent, the 
Bengal Tenancy Act furnishes the rules of 
substantive law and procedure. There is 
no doubta class of decisions to that effect, 
for instance in the cases of Gyanada Kantho 
Roy v. Bromumoyi Dassi (1), Mahomed Abbas 
Mondal v. Brojo Sundari Debia (2) and 
Kristo Bullav Ghose v. Lal Singh (3). He 
has, therefore, strenuously contended that 
ss. 2 and 3-of the Regulation to which refe- 
rence has already been made refer only to 
one particular term of engagement, namely, 
the period for which the putni was to run. 
In other words it is stated that the whole 
object of ss. 2 and 3 was to validate such of 
the putni as had been granted in perpetuity 
in excess of the term of 10 years contrary to 
the law which existed before Regulation 


V of 1812 was passed. It is difficult to cut 
(1) 17 0162. 
(2) 18 © 360. $ 
(3) 16 O 642. 
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down the general effect of these sections in 
this way. Nothing can be clearer to us than 
that the terms of engagement under which 
the putni is held must refer to all the terms 
and it is diticult to pick and choose some of 
the terms to determine the terms of the en- 
gagement under which they are held within 
the meaning of s.3 of the Regulation. Our 
attention has been drawn to the decision to 
which I wasa party inthe case of Chundy 
Churn Law v. Rohini Kumar Strkar (4) 
and it was pointed out in that case that 
the kabuliyat previous to the passing of the 
Bengal Tenancy Act provided that in case of 
default, the landlord might at his option 
proceed either under the putni sale rules, or 
may proceed under the generalrules regulat- 
ing realisation of rent obtaining for the 
time being, and notwithstanding that this 
Court held that the provisions of the proviso 
to s. 179 of the Bengal Tenancy Act prevent- 
ed the landlord from realizing rent ata rate 
exceeding 124 per cent. per annum. We do 
not know the exact terms of the said 
kabuliyat and the question was argued 
before us on the footing that the kabuliyat 
was one to which the provisions of Putni 
Regulations did not apply and proviso to 
s. 179 was attracted. We think that the 
decision having proceeded on that basis 
cannot be said to be any authority in support 
of the respondent’s contention. The legis- 
lature knew the distinction between an 
ordinary, permanent and mokerari tenure ` 
and a putni tenure and if it was the inten- 
tion to make the provisions of proviso to 
s. 179 applicable to putni tenures, the incid- 
ents of which are somewhat of a different 
character from that of an ordinary perman- 
ent tenure, it would have said so. In our 


. opinion the provisions of the provisoto s. 179 


apply to tenures which are mokarari and 
permanent tenures simpliciter and not to 
permanent tenures which are governed by 


special incidents under Regulation VII of 


1819. 

In this view we are of opinion that this 
appeal must be aliowed and that the plaint- 
iis’ claim must be decreed in full with 
interest at the rate of two per cent. per 
mensem according tothe stipulation of the 
kabuliyat. 


As the question in controversy was decided 
without any reference by the appellant to the 
provisions of s. 195 (e) of the Bengal 
Tenancy Act, we think there should be no 
order as to costs. 


(4) 37 O W N 1088; 148 Ind. Uas. 160; 580 L J 18; 
A IR 1934 Cal, 119; 6 R © 437, 
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The result is that the decree of the Sub- 
ordinate Judge is varied by raising the rate 
of interest from 123 per cent. per annum to 

. 2 per cent. per mensem. The order as to 

costs of the lower Ccurt is also varied by 
giving to the plaintiffs full costs instead of 
proportionate costs. 

Patterson, J.—I agree. 

D. Order accordingly. 





OUDH CHIEF GOURT. 
Criminal Revision Application No. 35 
of 1936 
July 16, 1936 
Nanavurty, J. 
KRISHNA PRIYA SARAN— 
ACCUSED—APPLICANT 
Versus 
EMPEROR—COMPLAINANT— 
OPPOSITE PARTY 
Penal Code (Act XLV of 1860), s. 408—Embez- 
zlement of various items—Sessions Judge examin- 
ing evidence in respect of each item which went to 
make up total amount of sums embezzled as entered 
in charge sheet—Held, accused not prejudiced— 
Criminal trial—Sentence—Accused as much sinned 
against as sinning—Held, sentence should be reduc- 
here ina charge under s. 408, Penal Code, the 
Sessions Judge examines the evidence in respect 
of each item of money embezzled which went to 
make up the total amount of the sums embezzled 
as entered in the charge-sheet in each case, this 
way of examining the facts being most favourable 
to the accused, he cannot complain that he has been 
in any way prejudiced by the manner in which 
the evidence against him has been scrutinised by 
the lower Appellate Court: | i 
Held, that as from one point of view the accus- 
ed was as much sinned against as sinning, and 
jn view of the circumstances of the case, tne ends 
of justice would be met by reducing the sentence 
of imprisonment to that already undergone, 
Gr. Rey. App. against the order of the 
Sessions Judge, Hardoi, dated February 12, 


36. 
oe J. N. Misra, for the Applicant. 


The Government Advocate, for the Crown. 


Judgment.—These are three criminal 
revisions tiled by the applicant Krishna 
Priya Saran against an appellate judgment 
of the learned Sessions Judge of Hardoi 
upholding the judgment of a Magistrate of 
the First Class in the District of Hardoi 
convicting him of offences under 8. 408 of 
the Indian Penal Code, and sentencing 
him to Various terms vf imprisonment 
and jine. 1 have heard the learned Coun- 
sel for the applicant as also the learned 
Government Advocate and perused the evi- 
dence on the record and the judgments of 


lower Courts. : 
boas first question of law .argued before 
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me by the learned Counsel for the applicant 
is that the learned Sessions Judge of 
Hardoi wasnot justified in law in conver- 
ting a charge of general deficiency in the 
Fund of the Child Welfare and Maternity 
Centre for a particular period into a charge 
of misappropriation of specificitems. He 
further argued that in convicting the ap- 
plicant of misappropriation of more than 
three items in the course of one year, the . 
learned Sessions Judge had violated the 
provisions of s. 234-of the Code of Ori- 
minal Procedure. He also contended that 
after having failed to bring home the 
charge of general deficiency in the 
Fund against the applicant, it was not 
open to the prosecution to fall back upon 
specific items of sums embezzled and still 
invoke the aid of the provisions of sub-cl. 
(2) of s. 222 of the Code of Criminal Pro- 
cedure. 

Ihave examined the churge-sheets fram- 
ed in the three cases in the light of the 
criticisms made by the learned Counsel for 
the applicant had looked into the evidence 
and I am satisfied that there has been 
not illegality in the trial of the case, and in 
any case, it has not been proved to my 
satisfaction that theapplicant accused has 
in any way been prejudiced in his de- 
fence on the merits by the manner in which 
the learned trial Magistrate conducted his 
case. As pointed out by the learned 
Government Advocate all that the learned 
Sessions Judge has done is to examine 
the evidencein respect of each item of 
money embezzled which went to make up 
the total amount of the sums embezzled 
as entered in the charge-sheet in each case. 
This was a way of examining the facts of _ 
the case which was most favourable to the 
applicant=accused, and he certainly cannot 
complain that he has been in any way pre- 
judiced by the manner in which the evi- 
dence against him has been scrutinised Dy 
the lower Appellate Court. I, therefore, see 
no legal ground for interfering with the 
convictions of the applicant in respect of 
the charges brought against him under 
s. 408 of the Indian Penal Code. 

Jt has been strenuously argued before me 
by the learned Counsel for the applicant, 
that in the circumstances of the case as re- 
vealed by the prosecution evidence, the 
sentence imposed upon the applicant in 
each case is far too severe and calls for re- 
duction. He has also bitterly complained 
of the absence of the production of the cash 
book in the trial Court which, he has very 
ably argued, has greatly prejudiced the 
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accused in his defence. It je contended 
that had that cash-book been produced, 
-it would have shown that the District 
Medical Officer of Health Dr, Rajendra 
Shankar had signed each item of the money 
said to have been embezzled by the ap- 
Plicantand would have been jin a very 
difficult position to explain how after he 
had admitted that the money came into 
his possession by signing the entries in 
the cash-book in token of his having re- 
ceived those sums of money, that money 
was not forthcoming from him, and was 
said to have been embezzled by the ap- 
plicant. In this connection the observa- 
tions made by the learned Sessions J udge in 
his appellate judgment are worthy of note. 
They are as follows:— 

“The trial Court has found and I a 
thet finding that Dr. Rajendra Shankar had abso- 
lute trust in the accused. As he himself admitted 
in the witness-box the accused used to do all the 
work and he relied uponhim. He blindly signed all 
papers that the accused put up before him. There 
is abundant pooof of this on the record. He never 
scrutinised any bill. When cheques came, he signed 


them asa matter of routine and gave them to 
the accusedto be cashed and 


ee with 


Napa was as the 
Doctor himself admitted:—I never suspected him 
(the accused) and never made any check’. A cash 
book was maintained to show the daily income and 
expenditure, but the Doctor admits that he did 
not even see whether the day's income was entered 
in it and signed it blindly whenever it was brought 
to him. Blind faith could go no further, and no 
wonder the accused took advantage of it, The 
Doctor no doubt failed to do his duty and seems 
to have been of an easy-going and over-credulous 
nature, but there is no warrant for the suggestion 
that hemust himself have misappropriated the 
money.” 


These remarks of the learned Sessions 
Judge are fully justified by the evidence on 
the record and they show a deplorable. 
state of things for which Dr. Rajendra 
Shankar is solely and primarily responsible. 
The learned Sessions J udge has opined that 
there is no reason to suppose that the Dist- 
rict Medical Officer of Health had any hand 
in the misappropriation of the Fund of the 
Child Welfare and Maternity Centre that 
bad been entrusted to him as Honorary 
Secretary. The learned Counsel for the 
applicant has argued thatin all fairness 
to his client the District Medical Officer of 
Health as Honorary Secretary and one pri- 
marily entrusted with the safe custody of 
the Fund should. have been put on his 
trial along with the clerk who was working 
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under him and then the whole truth of the 
matter could have been fully sifted. The 
report of Dr. Arora, the successor of Dr. 
Rajendra Shankar, however, attempted to 
whitewash his predecessor and to put the 
blame entirely upon the clerk, who, through 
the gross and criminal negligence of Dr. 
Rajendra Shankar, was allowed to handle 
the Funds of the Child Welfare and Mater- 
nity Centre at Hardoi and to misappro- 
priate them. In this connection I cannot 
help recalling the pithy saying of the 
greatest of English dramatists; 


“How off the sight of means to do ill-deeds, 
makes ill-deeds done.” 


In the eye of the law high and low stand 
on a footing of equality, and it would have 
been fair tothe applicant if the Honorary 
Secretary of the Fund had been put on his 
trial along with the applicant for the 
amount which had been embezzled from 
the Fund; but the direction given to the 
Police Investigation by the report of Dr. 
Arora and tothe subsequent magisterial 
and judicial inquiry that followed tended to 
exonerate the Honorary Secretary of the 
Fund completely and to put the whole 
blame upon the clerk who was working 
under him. In this connection the learned 
Sessions Judge has observed as follows:— 

“The cheques that were received by the Doctor 
(Dr. Rajendra Shankar) were given by him to the 
accused (the applicant); they were alsv cashed by 
the latter. The pass book was kept by him; the 
withdrawal forms were kept and filled up by him. 
It was hewho madethe disbursements. He was 
allin all as put by one of the witnesses named 
Bishen Narain. The Doctor was a mere figure- 
head, a machine to append his signature to and 
sanction whatever was put forward by the accus- 
ed,” 

This is an easy way of shirking responsi- 
bility and putting the blame upon a 


subordinate. Dr. Rajendra Shanker had 
no business to divest himself of his 
duties and responsibilities as Honorary 


Secretary and Treasurer of the Fund of 
the Child Welfare and Maternity Centre 
entrusted to his care. He could not legally 
divest himself of his duties as Secretary of 
the Fund andthrow all blames for the 
disappearance of the Fund entrusted to him 
on tothe shoulders of the applicant his 
clerk. Temptation was put inthe way of 
the applicant by his superior officer who 
neglected to do his legitimate duties and to 
exercise proper control over his subordi- 
nate. The learned Counsel for the appli- 
cant has informed the Court that tne fines 
ordered to be paid by the applicant have 
already been paid. He has further pointed 
out that the applicant has already under- 
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gone about -six months . imprisonment 
uptil now, and that in the circumstances of 
this case and in view of the observations 
made by the lower Appellate Court itself 
in its judgment, the ends of justice would 
be met if the sentence of imprisonment in- 
flicted upon the applicant is reduced to the 
term ofimprisoment already undergone by 
him, asthe accused is from one point of 
view as much sinned against as sinning. 
In my opinion there is much force in the 
contention advanced by the learned Coun- 

„sel for the applicant; and taking all the 
circumstances of the case into considera- 
tion, [ think that the ends of justice will be 
met, if while maintaining the order of pay- 
ment of fines, I reduce the subslantive sen- 
tence of imprisonment in each case to the 
term of imprisonment already undergone. 
Imaintain the orders in respect of the 
fines so that the Child Welfare and 
Maternity. Centre at Hardoi may not suffer 
‘any monetary loss by the criminal neglect 
of its Honorary Secretary and the latter's 
dishonest clerk. To this extent these ap- 
plications for revision are allowed; for the 
rest they stand dismissed. 

Ne Application allowed. 


——__— 


CALCUTTA HIGH COURT 
Civil Rule No. 12700f 1934 
February 7, 1935 
R. C. MITTRR, J. 
MOHAMMAD IMRAN— AUCTION- PURCHASER 
—PETITIONER 
VETSUS 
DURGA PADA GHATTOPADHYA 
AND oTHERS—OPPOSITE PARTIES 
Bengal Tenancy Act (VIII of 1885), s. 26-E~ 
` Landlord's transfer fees—Property of judgment- 
debtor put up for sale—Proclamation not mention- 
ing the natureof holding—Court, if can presume 
occupancy interest—Auction-purchaser contending 
mokarari interest—Landlord's transfer-fees, deposit 
of—Basis for such deposit. 

Where in execution ofa decree for money by sale 
of the judgment-debtor’s property, there is no men- 
tion in the sale proclamation that the property put 
up for sale is occupancy holding, nor is there any 
mention asto whatthe interestof the judgment- 
debtor 1s and the auction-purchaser contends that the 
property put up to sale is really a mokarare 
holding, the Court is not justified in treating the 
holding as an occupancy holding relying on uv sup- 
posed practice of the Court to the effect that if the 
nature of the interest of the judgment-debtor is nob 
specified it isto be treated as an occupancy holding 
and demanding from auction-purchaser a deposit 
of the landlord's transfer-fee according tothe rate 
provided by s.26-E, Bengal Tenansy Act. There is 
no justification in law for sucha practice. The 
auction~purchaser isnot at all responsible for the 
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omission inthe sale proclamation and he cannot te 
penalised for an act which is not of his own crea- 
tion. Consequently the landlord’s fee is to be de- 
posited onthe basis that the tenancy is a mokarari 
tenure. 


C. R. against the order of the Munsif, 
Second Court, Bolpur (Birbhum), dated 
July 31, 1984. 

Mr. Gopal Das Chatterjee, for the Peti- 
tioner. | 

Order.—This Rule has been obtained on 
behalf of the auction-purchaser who is a 
third party. A person obtained a decree 
for money but in the proclamation for sale 
he did not mention waat was the interest 
of the judgment-debtor. in the sale pro- 
clamation there wasno mention of the 
fact that the property which was being 
put upto sale was an occupancy holding. 
After the sale, the learned Munsif requir- 
ed the auction-purchaser to deposit the 
landicrd’s transfer-fee according to the 
rate provided for in s. 26-E of the Bengal 
Tenancy Act. The auction-purchaser stated 
that inasmuch as the property of the judg- 
ment-debtor had not been specitied in the 
sale proclamation as an occupancy hold- 
ing, he is not prepared to pay that amount. 
His case was that the property put up to 
sale wasreally a mokarari holding. The 
learned Munsiff did not go into the ques- 
tion as to whether the interest was a 
mokarari interest or not. He said that it 
was the practice in his Court that if the 
nature of the interest is not sSpecitied in 
the sale proclamation, the interest is treated 
as an occupancy holding. I do not find 
any justification for such a practice. Hither 
the matier has to be investigated in such 
a case or not, but where the sale procla- 
mation is blank in this respect, the learned 
Munsif is not justiied in relying upon 
what he has set up as a practice for which 
there isno justitication in law and to 
iveat such a bolding as an occupancy 
holding. The order is, therefore, vacated 


-and the learned Munsifis required to con- 


firm the sale without requiring the auction- 
purchaser to deposit the money in pursu- 
ance of s. 26-E of the Bengal Tenancy Act. 
The auction-purcnazer was not at all res- 
ponsible for the omission in the sale procla- 
mation and he cannot be penalised for an act 
which is not of his own creation. 

Tne landlord's fee is to be depusited 
on the basis that the tenancy isa mukarari 
tenure. 

I.do not see the necessity of an investi- 
gation in this case as tg the status of the 
judgment-debtor on the ground that tne 


T 
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landlord is not a party and an investigation 
, would be a fruitless one. 

The Rule is accordingly made absolute, 
but as there is no appearance on behalf of 
the opposite party, there will be no order 
for costs in this Kule. 

D Rule made absolute. 


ALLAHABAD HIGH COURT 
i Full Bench 
Civil Revision No. 694 of 1934 
May 11, 1936 
SULAIMAN, C. J., BENNET AND 
ALLSOP, JJ. 
CHUNNA MAL— APPLICANT 
versus’ ` 
BHAGWANT KISHORE—Opposite PARTY. 
Civil Procedure Code (Act V of 1908), 0. XXXIII, 
rr. 5, T (3), 8. 149— Application for permission to 
sue as pauper— Rejection of, under O. XXXITTI, 
r. 5~Applicant, if can be allowed to pay court- 
fee under s. 149—Rejection of application under 





0. XXXIII, r. 7(3)—Court, if can allow payment- 


of court-fee—Court, if can, after rejecting applica- 
tion, by subsequent separate order allow court-fee 
to be paid under s.149—O. XXXIII, r. 7, neces- 
sity for amendment of rule. 

Where an application for permission to sue as a 
pauper has been rejected under O, XXXIII, r. 5, 
Civil Procedure Code, the Court can, under g. 149, 
Civil Procedure Code, allow the applicant to pay the 
requisite court-fee and treat the application as a 
plaint, but ifthe Court has refused to allow the 
applicant to sue as a pauper under O. XXXIII, 
r. 7 (8), then the Court cannot, under s.149, Civil 
Procedure Code, allow the applicant to pay the 
requisite court-fee and treat the application as a 
plaint, [p. 310, col. 1.] 

After rejecting en application for permissiun to 
sue as & pauper, the Court cannot by a saparate 
and subsequent order allow the applicant to pay the 
requisite court-fee under s. 149, Civil Procedure Code, 
and treat the application as a plaint. [ibid] 

(Case-law discussed. ] 

Per Allsop, J—A Vourt having once passed an 
order refusing to allow an applicant to sueas a 
pauper may, after the proceedings have been re- 
opened, exercise jurisdiction under s. 149, Civil 
Procedure Code. [p. 313, col. 1.] 1 

Per Sulaiman, C. J. and Bennet, J—Order XXXI e 
r. 7, may well be amended so as to empower th 
Court, while refusing to allow the applicant 1° 
sue as a pauper, to grant him time to convert 
the application into a plaint and pay the necessary 
court-fee, [p. 310, col. 1.] 


C. Rev. against an order of thé Munsif, 
Agra, dated November 23, 1934. 
Messrs. K. Verma and Baleshwari Prasad, 


for the Applicant. 
Mr: Din Dayal, for tle Opposite Party. 


dudgment.of the Full Bench. 
Sulaiman, C. J. and Bennet, J.—On 
the facts as givemin the order of reference 
it appears that the opposile party filed 
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an application for permission tosue as a 
pauper on August 17, 1934. There was 
some inquiry as to his pauperism and the 
application was opposed by the defendant 
as well as by ihe Government Pleader. 
On September 29, 1934, the Court held 
that the applicant was not a pauper and 
rejected the application with costs. On 
October 1, 1934, the applicant filed an- 
other application purporting to be under 
O. XLVII, r. 1, Civil Procedure Code, 
for review of the previous order un the 
ground that some evidence had not been 
recorded and that he wasin fact a pauper, 
and also asking that the Court should 
have allowed the applicant time to deposit 
the necessary covurt-fee. The learned 
Munsif came to the conclusion that there 
was no cass made out for review of the 
order so far as it held that the applicant 
was not a pauper and should not be al- 
lowed to sue as a pauper, but ordered 
that he should be allowed to deposit the 
court-fee by November 30, 1934. The de- 
fendant has come up in revision against 
this order challenging its legality. 
Although there has been no direct conflict 
of opinion in this Court, there is a diver- 
gence of opinion as regards some other 
High Courts. But the preponderance of 
opinion is undoubtedly in favour of the 
present applicant. The following questions 
have, therefore, been referred to us for 


answers: 

“ (1) Whether while rejecting the application for 
permission to sue asa pauper the Court can under 
s. 149, Civil Procedure Code, allow the applicant 
to pay the requisite court-fee and treat the applica- 
tion asa plaint,” 

“(2 Whether after rejecting the application for 
permission to sue as a pauper, can the Court by a 
separate and subsequent order allow the applicant 


to pay the requisite court-fee under s. 149, Civil 
Procedure Code, and treat the application as a 
plaint.” 


It may in one sense be said that the 
casein Navraini Kuar v. Makhan Lal (1), 
is an authority for the proposition that 
where an application for leave to sue as 
a pauper has been refused, the Court,has 
no power to grant time to the plaintiff to 
deposit the court-fee later. 

The case in Abbasi v Nanhi Begam (2), 
is somewhat on the sme lines. But there 
is also no doubt that at that time the 
view prevailing in this Court wis that 
after a plaint which is insufficiently stamped 
is filed in Court, there was no provision 
under which the Court could allow further 
time for making good the deficiency: see 


(1) 174 526; AW N 1895, 106, 
(2) 18 A 206; A W N 1896; 33, 
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Balkaran Rai v. Gobind Nath Tewart (3). 
Now we have s. 149, Civil Procedure 
Code, which expressly empowers a Court 
fo. allow a person by whcm court-fee is 
payable on a document filed in Court to 
pay the amount within a time fixed by 
it. Following the principle laid down in 
Rajendra Prasad v. Gopal Prasad 115 Ind. 
Cas. 678 (4), another Bench of the Patna 
High Court in Sudhir Kumar Choudhuri 
v. Jagannath Marwari (5), has expressed 
the same view. This was also ihe view 
expressed by the Bombay High Court in 
Keshav Ramachandra v. Krishnarao Venka- 
tesh (6), and the Calcutta High Court in 
Aubhoy Churn Dey v. Bisszswari (7), and 
the Nagpur Judicial Commissioners Court 
in Pratapchand v. Atmaram (8). On the 
other hand the Madras High Court in 
Maria Thangathammal v., Travatheswara 
Iyer 28 Ind. Cas. 504 (9) and Balaguru Naidu 
v. Muthurathnam Iyer 76 Ind. Cas. 767 (10), 
has taken a contrary view. A Bench of 
the Patna High Court in Bank of Behar, 
Lid. v. Ramchanderii Maharaj (11) also 
expressed a similar view which was not 
followed subsequently in Patna itself. 
Recently the Calcutta High Court in 
Jagadiswart Debi v. Tinkari Bibi (12), 
has held that court-fee can be allowed to 


be paid even if the applicant is not allowed 
to sue asa pauper. 


The cases laying down the. contary view 
proceed mainly on the ground that the 
matter is settled by the pronouncement 
of their Lordships of the Privy Council in 
Stuart Skinner v. William Orde (13). 
Their reasons are not based so much on 
the language of the rules in the present 
Vode of Oivil Procedure. This case, however, 
was distinguished by the Allahabad High 
Court in Naraini v. Makhan Lal (14). The 
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case before their Lordships of the Privy 
Council wes a case where an application 10 
sue as a pauper had not been refused de- 
finitely but prior to the application being 
granted, and whilst the question wes still 
under enguily and investigation, the plaintiff 
hed ccenverted the matter into a regular suit 
and was prepared to give up ithe advan- 
tages or disadvantages of the position Le 
might have beccme possessed of if an ap- 
plicalion to sue in forma pauperis had 
been granted. The learned Subordinate 
Judge actually allowed him to convert 
ihe application into a regular plaint but 
had held thatthe period of limitation for 
the suit must be computed from the date 
of suvh conversion which placed the plain- 
tiff out of Court. The High Court also 
tock the view that although the plaint 
could not be rejecied altcgether and 
should be retained asa plaint, ıt should be 
taken to have been converted into a plaint 
only from the day when court-{fees were 
paid. Their Lordships cf the Privy 
Council were careful to point out that: 

“ The Act provides what shall happen if the prayer 
of the petition be granted by s. 308. It also pro- 
vides by s. 310 what shall be the effect of a rejec- 


tion of the petition. But this case is one which the 
statute has not in terms provided for.” 

_Their Lordships then proceeded to con- 
sider what would be the right principle 
governing a case which was not so provid- 
ed in the statute and pointed out that: 

“ Although the analogy is not perfect, what has 
happened is not at all unlike that which so com- 
monly happens in practice in the Indian Courts, that 
a wrong stamp is put upon the plaint originally, und 
the proper stamp is afterwards affixed.” 

Their Lordships then cbserved: 

." This case which isnot provided for by the Act 
approaches more nearly to the state of things 
contemplated by s. 30€, than that contemplated by 
8. 310. 


As there were no negative words in the 
Act VIL of 1857 requiring the rejection 
of the plaint under circumstances like 
those befure their Lordships nor anything 
in its enactments which obliged their Lora- 
ships to say that tre petition should not 
be considered as a plaint from the date 
that ib was filed, it was beld ihat it-would 
cause grave injustice if thal were not to 
be the practice. Their Lordships in per- 
ticular 1eferıed to the provisicns of the 
Explanation to s.4, Limitation Act, IX of 
1871, under which in tLe case of a pauper 
a suit was deemed to be instituted when 
the application for leave to sue as a pauper 
was filed. lt was accordingly held that 
when the Court below dad converted the 
application into a plaint the suit must bq 
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deemed to haye been instituted when the 
application was originally filed. Their 
Lordships no doubt emphasised that the 
document contained in itself all the parti- 
eulars the statute required in a plaint and 
plus these a prayer that the plaintiff may 
be allowed to sue in forma pauperis but 
their Lordships did not anywhere lay down 
that the document consisis of two separate 
documents written out on a single paper, 
namely a plaint and an application for 
leave to sue a pauper, and even if the ap- 
plication io sue asa pauper be rejected, 
the plaint still stands and remains un- 
dispused of until some separate order were 
passed on it. On the other hand their 
Lordships clearly remarked: The statute 
also provides by s. 310 what shall be the 
effect of a rejection of the petition.” It 
is therefore apparent that their Lordships 
intended to lay down that where an ap- 
plication is granted, the position is govern- 
ed by the old s. 308; and where the ap- 
plication is rejected, the position is goyern- 
ed by s.310. ‘heir Lordships were dealing 
exclusively with a case which was not 
expressly provided for in Act VIII of 1859. 
It is therefore not possible to hold that 
the question which arises in the present 
ease is conclusively determined by the 
pronouncement in Stuart Skinner v. Willi- 
am Orde (13). The matter must be examin- 
ed from the standpoint of the express 
provisions in the Code which governs this 
case. It is to be noted that s. 310, Act VIII, 
1859, which wasthe Act in, force at the 
time when their Lordships decided Stuart 
Skinner v. Willam Orde (13), is not iden- 
tical with the corresponding rule, 
QO. AKALI, r. 15. Nor is there any 
specific provision in the new Limitation 
Act corresponding to s. 4of the old Limi- 
tation Act. There is considerable diffi- 
culty in holding now that the document 
filed by such an applicant is a composite 
document, both an application fur leaye 
to sue as a pauper and also a plaint. 
Order XXXII, rr. 1 to 7 speak of the 
document as an application. Rule 8 then 
provides that where the application is 
granted, it shall be numbered and regis- 
tered, and shall be deemed tobe ihe 
plaint in the suit, etc. etic. 

Thus itis the same document which was 
being treated as un application which 
must be deemed as a plaint when the ap- 
plication is granted. ‘he scheme of this 
order is that when an application for 
leave to sue 29 a pauper is filed, the 
Court may under r., 5 after examining the 
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applicant, if necessary, reject the applica- 
tionon any of the five grounds mentioned 
therein. Thatis a stage before the de- 
fendant is called upon to contest the 
application and before even any notice is 
issued to the Government Pleader to oppose 
it, if he so desires. But once notices have 
been issued and evidence has been taken 
then the procedure at the hearing is 
governed by r. 7 under which the Court 
shall either allow or refuse to allow the 
applicant to sueas a pauper. This is a 
Stage where the parties have given some 
evidence and costs have, therefore, been 
incurred. Now 1.8 deals with a case 
where the Court grants the application. 
Rule 15 deals witha case where there is 
an order refusing to allow the applicant to 
sue asa pauper which is declared to be a 
barto any subsequent application of the 
like nature. There isa further provision 
{hat the applicant shall be at liberiy to 
institute a suitin the ordinary manner 
in respect of such rights provided that 
he first pays the costs, if any incurred. 
It has been held bya Full Bench of this 
Court, in S.tam Sunder Lal v. Savitri Kun- 
war (15), thatthe payment of the costs 
is a condition precedent to the institution 
of the suit and that accordingly ifa suit 
is filed without the plaintiff having pre- 
viously paid, the cost incurred in the pro- 
ceedings relaing to his pauperism, then the 
suit is not at all maintainable and that the 
defect cannot be cured by a subsequent 
payment of the ccsts during the pendency 
of the suit. Now there was no such pro- 
vision in s. 310 of the old Code and it was 
not at the time incumbent on a plaintiff 
to pay the costs incurred in the proceed- 
ings relating the pauperism before institut- 
ing his suit. It is, therefore, clear that 
if the Court were to allow the applicant 
even after refusing to allow him to sue 
asa pauper to pay the necessary court- 
fee and proceed with the suit, then the 
provisions of r. 15 would be directly evaded 
and the plaintiff would be entitled to 
prosecute his claim without having had to 
pay inthe first instance the costs incurred 
in the proceedings relating to the inquiry 
into his pauperism. Such an interpreta- 
tion of the provisions would be in direct 
conflict with the specific provisions in 
0. XXXIU, r. 15. 

TLere would be various other difficulties 
in holding that the document is of a com- 
posite character and that there are really 

(15) (1935) AL J 857; 157 Ind. Cas, 150; AIR 
1935 All. 723; (1935) A LR 707, 8 R A107, 
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two documents executed on cne paper. If 
the applicaticn be treated as a plaint for 
one purpcse and as an apPplicaticn for leave 
to sue for another purpcee from tke very 
beginning even before it has been grant- 
ed, then the document es a plaint will 
be governed by O. VII, while the same 
document as an application would be govern- 
ed by O. XXXIIL Now it may happen that 
the allegations contained in the appli- 
cation do not disclose a cause of action and 
the Court may reject the application on 
that ground. It would then follow that 
the rejection of that application would be 
an order under O. XXXII, r. 5 (d) and, 
therefore, not appealable, while the same 
order would be an order under O. VII, 
r. 11 (a) which read with s. 2 would be 
a decree and would be appealable. This 
would be a serious encmaly in treating 
the document tobe of a ccmposite charac- 
ter. Again O. XXXIII, r. 5, allows the 
Court to dismiss the application on grounds 
quite different from those on which a 

laint is to be rejected under O. VII, r. 11. 
[f the allegations show that the clsim is 
barred by any law, the plaint may be 
rejected and there would be an appeal 
from that decree. But the Court in deal- 
ing with the application for leave to sue 
as a pauper cannot dismiss the application 
on any such ground. 

It is contended on behalf of the opposite 
party that under s. 149, Civil Procedure 
Code, which has been newly added in the 
present COcde, there is ample power con- 
ferred upon a Court to allow time for 
paying the court-fee on any document 
filed in Court and that accordingly such 
power must be deemed to exist in the 
case of an application for pauperism as 
well, even though it has been rejected. 
But taking s. 149 strictly it is im possible 
tosay that at the time the application for 
leave to sue as a pauper was filed, it was 
in any way insufficieutly stamped. It 
only beccmes insufficiently stamped when 
the Court converts it into a plaint and 
allows time to the applicant to make 
good tke defciency. Untilthen it is not 
a document which is in any way insuff- 
ciently stamped. Then again tke appli- 
cation for leave to appeal can be enter- 
tained only if it has been presented in 
the manner prescribed by rr. 2 and 3 of 
0. XXXII, wherezs the same document 
would not be invalid if it were a 
plaint. 

Lastly there is another serious difficulty 
in treating the application as a composite 
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dceument. Section 149 gives discretion to 
tle Court to allow court-fee to be mide 
good during a further time allowed. TLe 
Court is not bound to grant such further 
time.- Where it is satisfied that tke ap- 
plicant acied bona fide or was led by 
some mistake to make tke application 
in forma pauperis, it may very well 
allow him time to make good the deficiency. 
On the other hand if the Court is satis- 
fied that he acted fraudlently and dishonest- 
ly, it may very well refuse to grant him 
time to disposit the court-fee, particularly 
when the pericd of limitation has expired. 
But if the application isto be treated as 
if it were a plaint also then the provisions 
of O. VU, 1.11, will be applicable and 
when the relief claimed is properly 
valued, but the paper is sufficiently 
stamped, the Court would have to require 
the plaintiff io supply the requisite stamp 
paper “within atime tobe fixed by the 
Court;” and the Court will have power 
to reject the application only if the plaint- 
tiff fails to deposit the requisite stamp 
paper within the time so allowed. Thus 
under r. 11 the plaintiff would be entitl- 
ed asof right to insist on the Court giv- 
ing him some time at least to make gcod 
tke deficiency. In such a case it would 
no longer bea matter of discretion for 
the Court, but a matter of obligation. The 
provisions, therefore, would come in con- 
flict with the provisions of s. 149. 

All these considerations lead to the con- 
clusion that the scheme of the Code of Civil 
Procedure isnotthat the application is 
from the very start a sort of a double do- 
cument botha plaint andan application 
and that if the application is dismissed 
the plaint still remains and the suit is 
still pending until an additional order 
is passed cither admitting or dismissing 
the suit. The true position seems to be that 
in the case cf paupers the legislature has 
directed the person, provided he proceeds 
in the manner prescribed to present an 
application for leave to sue as a pauper 
containing all the necessary particulars 
required fora pleint. If tLe application 
does not militate against any of the re- 
quirements in r. 5 end is accordingly not 
rejected, and the Court is satisfied that 
the applicant isa pauper it wili of course 
allow him to sue as a pauper. Lut if cn fur- 
ther enquiry itis fund that the require- 
ments of r.5 are not fulfilled, the Court 
would refuse to allow the applicant to sue 
as a pauper. It is only ken the appli- 
cation is granted that the application is 
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to be deemed the plaint in the suit. 
When the Court refuses to allow the ap- 
plicant to sue as a pauper then the posi- 
tion is governed by the provisions of 
r. 15, and itis nolonger open to the ap- 
plicant to say that his plaint is still on 
the record and that the suitis still pend- 
ing and he is entitled under s. 149 to 
pay the court-fee. 

It therefore seems clear that the scheme 
of the Civil Procedure Code is that the 
application for leave tosue as a pauper 
is an application, though wien granted 
it is to be deemed es a plaint in the 
suit and the case is to proceed as if the 
suit had been filed on the date when the 
application had been made. This view is 
also supporied by the observations made by 
a Bench of this Court in Nur Muhammed v. 
Firm Maulri Jamil Ahmad 52 Ind. Cas. 688 
(16), where it was said that an application 
for leave to sue as a pauper is not a plaint 
and it only reaches the stage of a plaint 
when itis granted. Again there is an 
observation tothe same effect in the Full 
Bench case in Shahzadi Begum v. Alakh 
Nath (17) at p.686*, where it was said 
that there is a distinction drawn be- 
tween the institution of asuit by a pauper 
and the filing of an appeal bya person 
who is unable to pay the court-fee. Under 
O. KAKI, thereis only one application 
which is required to be filed and if that ap- 
plication is allowed then under r. 8 it is to 
be numbered and registered and hasto be 
deemed the plaint in the suit and the suit 
is then to proceed in all other respect, 
as a suit instituted in the ordinary 
manner. On the other hand if the ap- 
plication filed by the plaintiff is dismiss- 
ed, there is no other document left before 
the Court which can be proceeded with. 
It is next contended on behalf of the 
opposite party that there would be con- 
siderable hardship onthe plaintiff if it 
be held that the Court has no power to 
allow him to deposit the ccurt-fee within 
an extended time. In actual practice 
there may be no hardship at all. If the 
plaintiff does not wait till almost the last 
day of limitation, no difficulty would 
arise. 

Even if he files his suit almost at the 
end of the period of limitation, but takes 
care to see that before the Court passes an 
order refusing to allow him leave to sue 

(16) 52 Ind. Cas. 688; A I R 1919 All. 213. 
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as a piper, he offers to pay the court-fea 
and requests the Court to convert the ap- 
plication into a plaint, there may be no 
difficulty. It is only when he allows the 
period of limitation to expire and does 
not move the Court to allow him to pay 
the ecourt-fee before the Court passes an 
order refusing to allow him to sue as a 
pauper that his position becomes difficult ; 
but for this he has himself to thank. In 
ordinary practice, if a Court is satisfied 
that the case is a fit one in which time 
should be allowed to the applicant, it may 
not actually pass an order underO. XXXII, 
r. 7, refusing to allow him to sue as a 
pauper, but may postpone the case and 
grant him time to make god the def- 
ciency. In such an event, nmely where 
the Court naither refuses to allow him to 
sue asa pauper nor grants leave to sue as 
a pauper, the case would not be provided 
for by any specific provisions of O. XX XIII, 
and would, therefore, be governed by the 
ruling of their Lordships of the Privy 
Council in Stuart Skinner v. William Orde 
(13). The Court would then have power 
to allow the application to be converted 
into a plaint. The plaint would then be 
deemed to have been instituted on the 
date when the application was originally 
filed and the court fees can be deposited 
within the time fixed by the Court. 

The first question assumes that the Court 
rejects the application and at the same 
time allows the applicant to pay the re- 
quiste courtfee. It may be pointed out 
that the words “reject the application” 
occur in O. XXXII, r.5, but notin r. 7 
which merely speaks of arefusal to allow 
him to sue asa pauper. If the Court has 
passed an order rejecting the application 
under r. 5 then it may well be that r. 15 
would not be a bar at all which is opera- 
tive only in the case where there is an 
order refusing to allow the applicant to 
sue asa pauper which happens when afier 
receiving evidence the Court makes an 
order under r. 7 (3). For instance, if the 
Court has rejected the application on the 
ground that it was not framed and pre- 
sented in the manner prescribed by rr. 2 
and 3, there can be no bar tọ a fresh 
application being filed, nor would there be 
any bar to any fresh suit being filed, 
or ib may well be that the allegations did 
not disclose a sufficient cause of action in 
which case the applicant may file a fresh 
application for leave fo Sue as a piper 
containing allegations which do siow a 
cause of action. If the question arises, 
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that while refusing to allow the applicant 
tosue as a pauper under O. XXXII, r. 7, 
the Court also allows him to pay the 
requisite court-fee, then the answer 
to the question must be in the negative. 
The Court having refused to allow hira 
to sue as a pauper must follow the pro- 
visions of r. 15 which should not be 
evaded. The applicant cannot without 
paying the costs of the proceedings be 
entitled to institute a suit, and if he does 
pay the costs, then the suit can be deemed 
to have been instituted only from the date 
when such costs have been paid. In the 
view expressed above, the answer to the 
second question is obviously in the nega- 
jive. Order XXXII, r. 7, may well be 
amended so as to empower the Court, 
while refusing to allow the applicant to 
sue as a pauper, to grant him time to 
convert the application into a plaint and 
pay the necessary court-fee. 

Allsop, J—Two questions which have 
been referred to this Bench are :— 

(1) Whether while rejecting an appli- 
cation for permission to sue as a pauper, 
the Court can, under s. 149, Civil Pro- 
cedure Code, allow the applicant t> pay 
the requisite conrt-fee and treat the ap- 
plication as a plaint? and (2) Whether 
after rejecting an application for permis- 
sion to sue asa pauper, the (Court can 
by a separate and subsequent order allow 
the applicant to pay the requisite court- 
fee under s. 149, Civil Procedure Code, 
and treat ihe application as a plaint ? 

Jt must be stated that the terminology 
of the two questions isin one particular 
not quite accurate. An application for 
Permission to sue asa pauper may be re- 
jected under the provisions of O. XX XIII, 
r. 5, before any notice is served upon the 
opposite party or upon the Government 
Pleader. If it is not so rejected, notices 
are issued and thereafter the Court decides 
under r. 7 whether the application should 
be allowed or not. If the application is 
not io be allowed, the proper order under 
QO. XXXII, r. 7, is that the Court refuses 
to allow the applicant to sue as a pauper. 
In the case which gave rise to the refer- 
ence, the order: of the Court below was 
passed. after contest and consequently it 
was an o:der refusing to allow the appli- 
cant to sue as a pauper and not an order 
rejecting the application for permission to 
sue as a pauper. The questions, therefore, 
really raise the point whether the Court 
can exercise its discretion under s. 149, 
Givil Procedure Code, either at the time 
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when it passes an order refusing to allow 
the applicant to sue as a pauper or at 
some subsequent time afier it kas passed 
an order refusing to allow the applicant 
to sue as a pauper. The questions have 
no reference to orders rejecting an appli- 
cation for permission to sue as. 2 pauper 
under O. XXXII, r. 5. As one of the 
members of the Bench which made the 
reference I may explain that the, lower 
Court referred to its order as one rejecting 


the application to sue in forma pauperis 
and that ihe distinction between an order 
rejecting an application ond an order re- 
fusing to allow the applicant to sue as 2 
pauper was not raised before the Bench. 
It has been suggested that an application 
for leave to sue as a pauper is In effect a 
document comprising two separate appli- 
cations, namely an application which 
ameunis to a plaint and which asks for 
relief against the defendant or the oppo- 
site party end an application that the 
plaint may be treated as such without the 
payment of ihe requisite court-fees upon 
the ground that the applicant is a pauper 
within the meaning of O. XXXIO, vr. L 
Civil Procedure Code. i 

In my opinion the application for leave 
to sue as a pauper cannot be treated pro- 
perly es a composite document in the sense 
that it requires two separate orders by 
the Court if the application is rejected, 
namely, an order refusing to allow the ap- 
plicant to sue as a pauper and a sub- 
sequent order rejecting the plaint. It ap- 
pears from the manner in which the rules 
bave been framed that it was nob intended 
that en application under O. XXXII should 
be regarded as containing two separate 
applications requiring separate orders. The 
rules which epply to plaints under O. VII 
are not the same as those which apply to 
applications under O. XXXII. If there 
had been an intention thatthe applicant 
should put in a plaint accompanied with 
a separate prayer to be allowed to sue 
as a pauper, there is no reason why the 
rule should not have been drawn up ia 
the same way asthe rule for pauper ap- 
peals under O. XLIV, where a Person 
who wishes to appeal in forma pauperis 
is required to put in his application ac- 
companied by memorandum of appeal. I 
think, therefore, that an application under 
O. XXXII, Civil Procedure Code, for 
permission to sue as a pauper must be trea- 
ted as an application requiring only one 
order by the Court. : 

On the other hand there is the autho- 
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rity of Stuart Skinner v. William Orde 
(13) that such an application as it contains 
all the particulars required in regard to 
plaints in suits is one which can be con- 
verted into a plaint by payment of the 
requisite court-fee on the part of ihe ap- 
licant and if it is so converted that it 
shall date as a plaint from the time when 
the application itself wes presented. Apart 
from the authority of this case, the rules 
themselves show that the application can 
be converted into a plaint because if the 
Court allows the application, that is if 
the Court direcis that ike court-fee need 
not be paid, ihe application is converted 
intoa plaint under the rules in O. XX XTIT 
and is to be treated as a plaint filed on 
the date when the application was filed. 
It is not contended that the decision in 
Stuart Skinner v. William Orde (13) iš 
no longer good law owing to subsequent 
modifications in the Civil Procedure Code. 
It is admitted that the Court may allow 
court-fees to be paid upon the application 
soas to convert it into a plaint provided 
such fees are paid before aD order is 
passed refusing to allow the applicant to 
sue asa pauper: 

A reference has been made tothe pro- 
visions of O. XXXII; r. 15, which were 
not in force in their entirety at the time 
when the case in Stuart Skinner v. William 
Orde (13) wes decided. I do not ihink 
that the provision of this rule affect the 
question in issue. The rule in terms lays 
down that an order refusing to allow the 
applicant to sue as a pauper shall be a bar to 
any subsequent application of the like 
nature by him in respect of the same right 
to sue. That is one of the provisions of the 
rule. The other provision is that such an 
order shall not be a bar toa subsequent suit, 
provided thet the applicant, before he in- 
stitutes a suit, Days the costs incurred by the 
Government and by the opposite party in 
opposing the application for leave to sue as 
a pauper. The questions which have been 
referred to this Bench do not contemplate 
the institution of a subsequent suit by the 
applicant for leave to sue as a pauper 
and, therefore, the provisions of O. XXXII, 
r. 15, do not in terms apply. It may 
perhaps be said that the intention 
of the legislature is that an applicant to sue 
asa pauper, if leave is refused to him, 
should not be allowed to proceed in any 
way unless he has paid the costs of the 
Government and the opposite party, but 
“this is not what the rule says and an objec- 
tion of this kind would apply equally to the 
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case of an applicant who asks to be allowed 
to pay the court-fees after costs have been 
incurred but before an order refusing to 
allow him to sue as a pauper has been 
passed. It is admitted that the provisions 
of O. XX XIII, r. 15, would not prevent the 
Court from exercising i's discretion under 
s. 149 at that stage of the proceedings 
although cosis might have been incurred. 

Another point [ think is that the rules in 
Sch. I, Civil Procedure Code, are to be treated 
as subsidiary to the provisions of the body 
of the Ccde and that they should not, if 
there is any doubt about the matter, be 
allowed to modify those provisions. It is 
certainly laid down in s. 121 of the Code 
that the rules in Sch. I, shall have effect 
as if enacted in the body of the Ccde until 
annulled or altered in accordance with the 
provisions of the Code, but these rules at the 
same time are subject to alleration and 
annulment by tle various High Courts, 
and any rules which may be framed by 
those Courts must under s. 128 of the Code. 
be notinconsistent with the provisions in 
the body of the Code. I think it is obvious 
that the rules in Sch. I were intended by the 
legislature to be consistent with the provi- 
sions contained in the body of the Code 
and that consequently if there is any appea- 
rance of inconsistency between the rule and 
those provisions, the provisions should 
prevail over the rules. Seclion 149 of the 
Code allows a Court discretion at any stage 
to permit the payment of the court-fee upon 
any document in respect of which a fee is 
payable and nothing in the rules should be 
allowed to take away that discretion. It has 
been suggested that the provisions of 
s. 119 do not, strictly speaking, apply, 
because the application for leave to sue as 4 
pauper is not an application which requires 
a court-fee as payable on the plaint. Once 
however it is admitted that the application 
may be converted into a plaint by payment 
of the court-fee and that point has been 
decided in Stuart Skinner v. William Orde, 
(13), it seems to me that the Court can allow 
the payment of court-fee only under the 
provisions of s. 149, Civil Procedure Code. 
If those provisions did not exist, it might 
perhaps be said that the Court had some 
inherent jurisdiction; but when there isa 
specific provision in the Code, it seems to 
me that the Court must be held to be acting 
in accordance with that provision. 

The position then is that the Court has 
before it in the application for leave to sue 
as a pauper 2 document which contains all 
the particulars required for a plaint and 
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that it may certainly atone stage of the 
proceedings allow the applicant to pay the 
court-fee which would convert the docu- 
ment into a plaint and ifthe court-fee is 
paid, the document is converted into a 
plaint. The only question which remains, 
therefore, is upto what extent the Court may 
exercise the discretion allowed by s. 149, 
Civil Procedure Code. In my opinion, the 
Court may exercise that discretion at any 
time during which it is seized of the 
matter, that is at any time when there isa 
proceeding before it. As I have already 
said, I think that the application for leave 
to sue as a pauper must be regarded as one 
application which does not require more 
than one order of the Court and it follows 
from this that the proceeding based on the 
application must come to an end as soon 
as the Court passes an unconditional order 
refusing to allow the applicant to sueasa 
pauper. The consequence is that the second 
question which has been referred to this 
Bench must be answered in the negative, 
although as I shall presently show the 
answer should be subject to a proviso. 

There remains the first question which 
has been referred to us. I think that in 
answering that question we should pay 
more attention to the substance than io 
the form of the order. The question 
assumes an order which contains two parts, 
namely a refusal to allow the applicant to 
sue as a pauper and a permission under the 
provisions of s. 149, Civil Procedure Code 
granted to the applicant to stamp his 
application so as to convert itintoa plaint. 
I think that there can be no doubt that the 
Court at the time when it passes such an 
order would have jurisdiction under s. 149 
to allow the application to be stamped as a 
plaint and Idonot think that that discre- 
tion should be taken away because as a 
matter of form ihat permission is accorded 
at the same time and on the same document 
as an order refusing to allow the applicant 
to sue asa pauper. Ifthe Court passed an 
order allowing the applicant to stamp the 
document and signed it and immediately 
afterwerds wrote out another order refusing 
to allow the applicant to sue as a pauper, 
what would be ihe effect? The first order 
would be one within the jurisdiction of the 
Court. Would the second order be regarded 
as cancelling the first order? J think that it 
would not and the rights of the parties 
surely should not be affected merely because 
the Court writes an order on one piece 
of paper and appends one signature to it 
instead of writing two orders on separate 
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pieces of papers and appending two sig- 
natures to such papers. I am of opinion 
that too much importance should not be 
aitached to the fact that the Court intends 
to refuse to allow the applicant to sue as a 
pauper and writes an order to that effect. 
The position might arise where a Court 
exercises its discretion under s. 149, Civil 
Procedure Code and gives the applicant a 
period of, sey three months, within which 
to stamp his application as a plaint and 
thereafter at the request, perhaps of the 
Government Pleader, who wants an order for 
costs passed an order within the three 
months before the document is actually 
stamped saying that the applicant is not 
allowed to sue asa pauper and must pay 
costs. Ido not see how that subsequent 
order can affect the previous order allowing 
the applicant to stamp the document. 

I think further that any order allowing 
the applicant to stamp his application as a 
plaint necessarily implies that the applica- 
tion tosue as a pauper is not allowed. A 
person makes an application for leave to sue 
as a pauper and ata subsequent date aska 
for permission to stamp the application and 
treat it as a plaint. This surely implies 
that the application for leave tosue asa 
pauper as such is withdrawn. I do not 
think that any person who makes an appli- 
cation to the Court to put an end to proceed- 
ings instituted by him can doso merely by 
withdrawing the previous application upan 
which those proceedings were instituted. 
If he does withdraw it, the Court passes an 
order that the application is rejected, but it 
may also and often would, at the same time, 
pass an order that easts are to be paid. The 
mete withdrawal has no effect and properly 
speaking if the applicant asks for permission 
to stamp his application, and treat it asa 
plaint, he impliedly withdraws his applica- 
tion for leave tosve es a pauper, and the 
Court then should pass an order saying that 
it refuses to allow the applicent to rue as 
a pauper. At whatever stage, therefore, 
an application for leave to sue as a pauper 
is stamped under the provisions of s. 149, 
there is a refusal io allow the applicant to 
sue asa pauper, end these considerations 
would apply even io cases which are 
covered by the decision in Stuart Skinner v. 
William Orde, (13). My conclusion is that 
Court when it refuses to allow an applicant 
under O. KAKI, to sue as a pauper may 
at the samie time give him permission to 
stamp his application, and treat it as a 
plaint. The point is that tve shonld look to 
the substantial intention of the Court at the 
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time when -it still has jurisdiction under 
s. 149, Civil Procedure Code and if it means 
to exercise that jurisdiction before the 
proceedings came to an end, we should 
not say that it is incompetent to do so 
merely because it expresses its intention.at 
the same time not to allow the applicant to 
sue as a pauper. 

Inow return.to the second question. J 
have indicated that the question should 
be answered in a certain way, but witha 
proviso. That proviso is that the Court may, 
having passed on order refusing to allow 
the applicant to sueas a pauper, can again 
exercise ils jurisdiction under the provi- 
sions of s. 149 if it,in some way, is again 
seized of the application. I would answer 
the first question put to this Benchin the 
affirmative and the second question in the 
negative with the proviso that a Court 
having once passed en order refusing to 
allow an applicant to sue as a pauper may 
after the proceedings have been re-opened 
exercise jurisdiction under s. 149, Civil 
Procedure Code. 

By the Court.—If the application for 
permission to sue as a pauper has been 
rejected under O. XXXII, r. 5, then the 
answer io the -first question is in the 
affirmative; but if the Court has refused 
to allow the applicant to sue as a pauper 
under O. XXXII, r. 7 (3), then the answer 
is in the negative. The answer to the 
second question is in the negative. 

N. Answered accordingly. 





LAHORE HIGH COURT 

First Civil Appeal No. 1336 of 1933 
May 31, 1935 

ADDISON AND DIN MOHAMMAD, JJ. 

Musammat HIRO—DEFENDANT—ÅPPELLANT 
- VETSUS 
ARJAN DAS AND OTSERS—PLAINTIFFS— 

RESPONDENTS. 

Religious endowment—Temple—Light kept eter- 
nally burning before it—Whether proof of public 
temple. s 

The fact that scme sort of light is kept eternally 
burning in the building will not by itself be suffici- 
ent to convert the building intoa public temple, and 
is quite consistent with the idea of a private tem- 


e. 

F. ©. A. from the decree of the Senior 
Sub-Judge, Amritsar, dated July 10, 1933. 

Messrs. M. L. Puri, S. L. Puri and Qabul 
Chand Mittal, for the Appellant. ; 


Messrs. D. R. Sawhney and Nihal Singh, 
for the Respone¢ents. 
Din Mohammad, J..—Four residents of 
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Katra Nihal Singh in the town of Amrit- 
sar, describing themselves as Shikarpuria 
Aroras, instituted a suit against Musammat 
Hiro, widow of Lal Das Thakar. They 
alleged that she was in possession of a 
temple, sacred to their caste, in the capacity 
of a mahant and as she had diverted the 
building from its religious use and con- 
verted it into a secular building and had 
also lost her character, she was. liable to 
be removed from the office she occupied 
and to be replaced by another suitable 
person as mahant. Musammat Hiro resisted 
this suit on the ground that the building 
in. suit was a residential house which was 
built by the ancestors of her deceased 
husband and was inherited by herself and 
her son es the heirs of her husband and 
that the plaintifis had consequently nc 
cause of action and no locus standi to 
bring the suit. The Senior Subordinate 
Judge found against her and decreed the 
suit. She has appealed. We have heard 
Counsel on both sides and have reached 
the conclusion that this appeal must 
succeed. The Senior Subordinate Judge 
has not properly appreciated the oral evi- 
dence on the record. He has further 
attached undue weight to cerlain pieces 
of documentary evidence produced by the 
plaintiffs and has thus heen misled into 
attributing to the building a character 
which it can, under no circumstances, be 
said to possess. 

We have been taken through the state- 
ments of the plaintiffs’ witnesses and have 
no hesitation in agreeing with the Counsel 
for the appellant that they are quite in- 
sufficient to prove the plaintiffs’ case. 
Apart from the fact that these statements 
are indefinite and vague, almost all the 
witnesses examined by the plaintiffs strike 
us as interested and false. They have 
exaggerated matters and have paid scant 
respect to the sanctity of the oath they 
had taken. None of them has produced 
his book of accounts to support the verbal 
allegation made by them of having made 
donations to the temple in spite of the 
fact that every one of them has alleged 
that his book of accounts contains entries 
which would corroborate his statement. 
The worst ofender in this respect is 
Arjan Das plaintiff who has deposed to 
the existence of an idol in the building, 
and, when cross-examined, has confessed 
his ignorance of the fact whether the idol 
is built of metal, clay or stone. In fact 
no idol of any sort was ever installed 
there. The only thing that was hanging 
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on the wall was a picture of a Muhamma- 
dan Prophet, Khwaja Khizer, who is con- 
sidered to be a ‘denizen of waters’ and 
has on this account heen wrongly described 
. by the plaintiffs’ witnesses as ‘Darya Shah’ 
or ‘King of rivers. There isno doubt that 
some sort of light was kept eternally 
burning in the building which is generally 
“done by all worshippers of Durga Devi, 
but that by itself will not be sufficient 
to convert the building into a public temple, 
and is quite consistent with the idea 
of a private temple. Behari Lal, P. W. 
No. 4, has stated that he too burns 
‘Jot’ in his own house and has further 
added that in the good old days certain 
Hindus used to set apart a portion of 
their houses for the purposes of worship. 
Sunder Singh, one of the plaintiffs has also 
admitted that he keeps a framed picture 
of ‘Darya Sheh' in his house for worship 
and burns Jot in honour of the goddess 
Durga every day. 

Besides, there is not an iota of reliable 
evidence to show who provided funds for 
“the building, when it was built, who de- 
dicated it to the worship of ‘Khwaja 
Khizer” or Joti Sarup’ and how it came 
to be possessed by Tej Bhan. father of 
Musammat Hiro's husband, Lal Das. Much 
stress has been laid on the fact that in 
the account books of the firm Budha Mal 
Harkishen Das, relating to Sambat 1936 
corresponding to 1879 A. D., there is an 
_ entry of Rs. l0l-having been paid to 

Thakar Tej Bhan on account of Mandar. 
This entry was produced by Madho Ram, 


P. W. No. 5, an alleged descendant of 


the owners of the said firm, but he has 
stated that these accounts closed in Sambat 
1940 (1883 A.D), and that no subsequent 
accounts are available. Moreover, it has 
not been proved that the entry in question 
relates to the building of this temple. 
Sardar Gurdit Singh, Counsel for the plain- 
tiff, had sicted before issues that the 
temple had been in existence for about 
100 years. If this be so, this entry can- 
not relate to the time when the temple 
was first built as alleged by Madho Rem, 
P. W. No. 5. 

Another entry on which reliance has 
been placed dates back to the year 1919. 
It is found in the books of the firm Ramji 
Das Godhu Mal, ancestors of the plaintiff 
Arjan Das. Under date August 19, 1919, 
Rs. 200 appears to have been debited to 
Ramji Das Lila Ram of Peshawar, having 
been paid in cash to ‘thakar’ at the in- 
stance of Musammat Sewan and Ganesh 
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Das. This entry is said to have been 
signed by Lal Das. The entry itself is 
silent on the point as to why the money 
was being advanced and beyond the state- 
ment of the plaintiff himself, there is no 
proof that it bears the signature of Lal 
Das. Arjan Das has stated that this amount 
was paid ‘towards building’ without further 
elucidating his statement. Tirath Das, 
P. W. No. 3, 2 maternal uncle of the 
alleged donor Ganesh Das, has stated that 
the sum was paid towards the building of the 
temple. There being nothing on the record 
to show that the temple in suit underwent 
any change in 1919 and nothing in the 
entry itself to show that this sum was 
paid for the purposes now alleged, the 
mere verbal allegation of these interested 
persons will not suffice to connect this item 
with the temple in suit. 

Besides these entries there are a few 
other entries of paltry sums having been 
donated to some thakar, but they are too 
vague to be discussed. Harnam Singh, 
P. W. No. 13, has stated that one Dariana 
Mal created the wakf, but the plaintiff 
Arjan Das himself has stated that there 
is another temple situated in Mochian- 
wala Street which is known as Dariana 
Mal temple. This evidently establishes 
the falsehood of this witness. Harnam 
Singh has further produced printed rules 
and regulations governing the Shikarpuria 
Aroras which, among other things, pres- 
cribes the payment of Re. 1-4-0 to ‘thakar.’ 
This again is an indefinite thing and 
quite insufficient to prove that the donation 
was intended for the temple in suit. Mere 
conjectures and surmises cannot take the 
place of positive proof and we cannot rely 
on such vague allegations as this in sup- 
port of the plaintiffs’ assertions. Stress 
was further laid on the two inspection 
notes recorded by Lala Guru Datt, Sub- 
ordinate Judge, and his reader Hari Chand 
respeclively in another suit, which was 
pending in the Court of the former, but 
these notes merely establish that one of 
the rooms in this building bore the look 
of a place of worship. As remarked above, 
there is nothing improbable in a religiously- 
roinded Hindu setting apart a small por- 
tion of his house for purely religious pur- 
poses. 

As against this, Musammat Hiro has 
produced evidence, both oral and docu- 
mentary, which satisfactorily establishes 
that the building had always been treated 
as a residential house. It is not disputed 
that the house has always descended from 
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father to son. Moreover, Thakar Lal 
Das built a small projection in this house 
in 1914 in the capacity of an owner and 
this fact is supported by 
records produced by ihe Municipal Record 
Keeper as D. W. No. 4. Gurdas Ram, 
D. W. No. 6, bas produced two books of 
account belonging to Tej Bhan and Lal 
Das which show that they did some money- 
lending and commercial business on their 
own account. They also left considerable 
property at Shikarpur, their original home. 
Ishar Singh, D. W. No. 7, and Partap 
Singh, D. W. No. 8 haye proved their 
own dealings respectively with Thakar 
Lal Das. We are, therefore, satisfied that 
the building in dispute is the private pro- 
perty of Musammat Hiro and the plaintiffs 
have no locus standito bring the suit. It 
may be interesting to note that this build- 
ing was claimed by the Sikhs also as their 
Gurdwara, but fortunately for the lady, 
the. Gurdwaras Tribunal dismissed their 
claim in 1933. In the result, we accept 
this appeal, set aside the order of the 
Court below and dismiss the suit with 
costa throughout. 


D. Appeal accepted. 


PATNA HIGH COURT 
Appeal from the Appellate Decree 

No. 1288 of 1933 
April 6, 1936 

Wort, Ac. C.J. 

RAM PRASAD CHAUDHURY-—-Puaintree 
—APPELLANT 
VETSUS 


BUCHI CHAUDHURY AND ANOTHER— ` 
DErENDANTS— RESPONDENTS 

Registration Act (XVI of 1908), s. 77—Suit for 
compulsory registration—Trial Court decreeing suit 
—Appellate Court in effect finding agreement valid 
but refusing registration—Order for return of con- 
sideration—Held, High Court in second appeal could 
set aside order—Second appeal—Question of law. 

The plaintiff brought an action for ccmpulsory 
registration ofa sale-deed unders. 77 of the Regis- 
tration Act. The trial Court granted the plaintiff's 
prayer but the Appellate Court concluded that the 
plaintiff was not entitled to compulsory registration 
but he was entitled to the return of the considera- 
tion: . 

Held, that by ordering the return of the considera- 
tion money, the lower Appellate Court had not set 
aside the finding of the trial ‘Court that the agree- 
ment was valid. If the plaintiff was entitled to 
the return of hie money, the decision was merely 
a decision on a question of law, whether the Judge 
had exercised what he considered to be his discretion 
in favour or agajnst the plaintif a3 the case might 
be under s. 77 of the Registration Act, and the High 
Court in second appeal could set aside that order. 
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A. from a decision of the District Judge 
of Shahabad, dated July 8, 1933, modify- 
ing that of the Munsif of Arrah, dated 
August 18, 1932. 

Mr. Sunder Lal, for the Appellant. 

Messrs. B. P. Sinha and Harians Kumar, 
for the Respondents. t 

Judgment.—In my judgment the judg- 
ment of the learned Judge in the Court 
below cannot possibly stand. It has got to be 
remer.hered that the only question with 
which this Court has to deal is whether 
the Judge in the Court below has decided 
any question of law erroneously. I am 
not entitled to reverse the decision of the 
Court below on a question of fact, nor 
do I propose to do, but having regard to 
what the learned Judge in the Court be- 
low has found, it will be seen, as I have 
said, that the judgment cannot possibly 
stand. 

The piaintiff brought an action for com- 
pulsory registration of a sale-deed under 
s. 77 of the Registration Act. The trial 
Court granted the plaintiff's prayer but 
the Appellate Court for reasons which it 
is impossible for me to understand has 
concluded thatthe plaintiff is not entitled 
to compulsory registration but he is entitl- 
ed to the return of the consideration. 

Now the defence set up to this story is 
to this effect. That there had been an 
agreement of compromise with regard to 
certain matters: that during those compro- 
mise negotiations the defendant put his 
thumb impression on the blank piece of 
paper, the paper being for the purpose 
of drawing up the terms of the compro- 
mise; that having found that the plaintiff 
was acting fraudulently, he declined to 
negotiate further, but a subsequent effort 
was made to compromise and again the 
plaintiff was found te be acting fraudulent- 
ly end then the defendant contends in 
his written statement that that being so, 
the whole agreement became null and void. 
By that plea L understand him to mean that 
some definite settlement had been arrived 
at but that owing to the conduct of the 
plaintiff he, the defendant, declined to prc- 
ceed further with the matter. It is an 
impossible story whichever way one looks 
at it, but I'refer toit merely to show asa 
comment upon the decision at which the 
learned Judge has arrived. If the defen- 
dant’s story were accepted, it is obvious 
that ihe plaintiff would be entitled to 
nothing. But the learned Judge has, as I 
have already stated, found that the plaint- 
iff was entitled to the return of his con- 
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sideration money. That is tantamount to 
finding that the agreement upm which 
the plaintiff sues is a valid agreement. 
Tt is pointed out by the learned Advocate 
on behalf of the appellant that the de- 
fence is that the whole agreement between 
the parties was null and void. It is quite 
clear, in my judgment, that the learned 
Judge in the Court below has not set 
aside the decisicn of the trial Court that 
the agreement with regard to which the 
plaintiff was suing was a valid one. That 
must be keld to be so, otherwise the 
Judge in the Court below could not have 
found that the plaintiff was entitled to the 
return of Rs. 221, the consideration money 
and it is on that footing that I must 
dispose of this case, that is to say, that 
the agreement sued upon was a valid 
agreement. If the plaintiff was entitled 
to the return of his money, the decision 
is merely a decision on a question of 
law, whether the Judge had exercised 
what he considers to be his discretion 
in favour or against the plaintiff as the 
case might be unders. 77 of the Regis- 
tration Act. The finding being tantamount 
to a finding in favour of the plaintiff, 
there are no grounds either stated in the 
judgment or shown by the arguments to 
which I have listened which would en- 
title tLe learned Judge in the Court 
below to have reversed the finding of 
the trial Court. 

In these circumstances, in my judgment, 


. the judgment of the District Judge must 


be set aside and the decision of the Munsif 
restored with costs throughout. 
N Appeal allowed. 


—— 


LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 620 of 
19 


35 
February 10, 1936 
ADDISON AND ABDUL Rasaip, JJ. 
MELA MAL-SHIB DAYAL—AsszssEEs— 
PETITIONERS 


VETSUS 
COMMISSIONER or INCOME-TAX— 
OpposITs PARTY 

Income Tax Act (XI of 1922), s. 
mode of. 

The provisions of s. 13, Income Tax Act, to the 
effect that income, profits or gains shall be computed 
in accordance with the method of accounting regu- 
larly employed by the assessees do not imply that 
the assessees must necessarily adopt the financial 
year as the accounting period or must adopt a method 
‘hich would avoid two dates of March 31, falling 
within one accounting period. 


13—Accounting, 
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©. Misc. P. from an order of the Commis” 
sioner of Income-tax, Punjab. . 

Mr. Kirpa Ram Bajaj, for the Petitioners. 

Messrs. J. N. Aggarwal and Sikri, for 
the Opposite Party. 

Abdul Rashid, J.—This is an applica- 
tion under s. 66 (3), Indian Income Tax 
Act, for a mandamus to compel the Com- 
missioner of Income-tax, Punjab, to sfate 
the case of the firm Mela Mal-Shib 
Dayal and refer the points of law arising 
therein to this Court. The following ques- 
tions of law have been formulated on be- 
half of the assessees: (1) whether the 
sum of Rs. 2,062 on account of loss of 
the Ferozepore excise branch, and 
Rs. 4,663 of Mahalpur, Hariana and Moga, 
which follow the financial year as their 
accounting periods (April !, 1930 to 
March 3], 1931) should not heve been al- 
lowed to the assessees in the assessment 
relating to the year 1932-33 which fol- 
lows the accounting period Chet Sudi 1 
to Chet Badi 15 which corresponds to 
March 20, 1931 to April 5, 1932, for the 
year under assessment; (2} when a method 
of accounting is regularly employed by 
an assessee and the same is accepted by 
the Income-tax Officer from year to year, 
is an Income-tax Officer legally justified 
in departing from that practice in any 
subsequent year ? 

It appears that the Head Office of the 
assessees’ firm is at Hoshiarpur and they 
also carry on business at Ferozepore, 
Mahalpur, Hariana and Moga. The ac- 
counting period of the Head Office is the 
Sambat year from Chet Sudi 1 to Chet 
Badi 15. The length of the Sambat year 
is not constant, and sometimes it extends 
over two dates of March 31, and some- 
times it does not include even a single 
date of March 31. The accounting period 
of the branch offices which mainly deal 
with excise contrazts is from April 1 to 


March 31, that is the ordinary financial 
year. According to the assessees there 
was a loss at the Ferozepore' excise 


branch amounting to Rs. 2,062 and at 
Mahalpur, Hariana and Moga branches 
amounting to Rs. 4,663 during the account- 
ing period April 1, 1930, to March 31, . 
1931. The accounting period of the Head 
Office for the assessment year March 20, 
1931 to April 5, 1932, happened to cor- 
respond to the period from “March 30, 
1930 to March 19,1931.” As the account 
ing period of the Head Office ended be 
fore the accounting periode of the branch 
offices come to an end, the losses of the 
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branch offices during 1930-31 were not 
shown in the Head Office accounts dealing 
with the accounting period “March 30, 
1930 to March 19, 1931." In the assess- 
ment for the year 1932-33 tLe losses re- 
ferred to above were sought to be claimed 
as they could not have been claimed in 
the previous year, as the accounting 
period of the Head Office ended before 
the accounting pericd of the branch 
offices had come to an end. 

The learned Ccmmissioner refused to 


State the case to this Court on the ground. 


that the method of accounting resorted 
to by the assessees could not be regard- 
ed as “a regular methcd of account” 
under s. 13 of the Act. On the other 
hand, it was claimed on behalf of the asses- 
sees that this “method of accounting” had 
been employed by the assessees for a 
number of yeais and the Inccme-tax 
Authorities had raised no objection there- 
to. We are of the opinion that the pro- 
visions of s..18, Income Tax Act to the 
effect that inccme, profits or gains 
shall be computed in accordance with the 
method of accounting regularly employed 
by the assessees do not imply that the 
assessees must necessarily adopt the finan- 
cial year as ihe accounting period or must 
adopt a method which would avoid “two 
dates of March 3], falling within one ac- 
counting period. For the reasons given 
above, we direct the Commissioner of 
Income Tax, Punjab, to state the case 
of the petilioners and refer it to this Court. 


We formulate the following question of 


law: “Whether in the circumstances men- 
tioned above the losses of the branches 
ought to have been allowed in the assess- 
ment year 1932-33 of the Head Office.” The 
respondent will pay the costs of the peti- 
tioner. 


De Mandamus granted. 


ee amiante 


ALLAHABAD HIGH COUKT 
Second Civil Appeal No. 1168 of 1933 
April 18, 1936 
HARRIES, J. 

Firs MANGAL SEN-CHANDRA BHAN 
~—DEFENDANT—APPELLANT 


versus 
Tiru MALIK SINGH-MOHAR SINGH-- 


RESPONDENT. 
Vendor and purchaser—Vendee paying earnest 
money but rejecting goods supplied—Suit for 


damages by vendore-Credit should 
earnest money paid. A 
Where the vendor sues for damages for breach of 


be given for 


MANGAL SEN-G3ANDRA BHAN V. MALIK SINGH-MOHAR SINGH (ALL.) 


317 
contract, he must give the defendant credit for any 
earnest Money paid by him in assessing th: amount 
of damages suffered by reascn of the defendant's 
breach. Where, therefore, the vendee has paid earn- 
est money to the seller and on his rejecting ths 
goods supplied the seller sues for damages, hs 
must give credit forthe earnest monzy received, in 
assessing damages. Ockendon v. Henly (1) and Vellore 
Taluk Board v. Gopalasamt Naidu (2), relied on. 

Messrs. B. Malik andJagdish Swarup, for 
the Appellant. 

Mr. Shabd Saran, for the Respondent. 

Judgment.—This is a defendant's 
second appeal against a decree of the 
lower Appellate Court confirming a deci- 
sion of the Court of first instance decree- 
ing the plaintiff's claim in part. The plain- 
tif’s claim was for damages for the 
wrongful rejection of goods agreed to be 
sold and delivered by the plaintiff to the 
defendant. It appears that on May, 2, 1930 
the defendant ordered from the plaintiff, 
No. 1000 sleepers of a quality known as 
Samodha. The purchase price was Rs. 3,187 
and delivery was to be given at Agra 
within ten days of the date of the contract. 
‘On the day upon which the order was 
given the defendant paid to the plaintiff 
a sum of Rs. 200 by way of earnest 
money to bind the bargain. The goods 
were despatched from Jhelum in the Punjab 
to Agra and arrivedin Agra within time. 
The defendant, however, inspected the goods 
and rejected them on the ground that 
they were not of the quality contracted 
for. The plaintiff on hearing of the rejec- 
tion came to Agra, paid the freight upon 
the goods and had them unloaded and 
stored. The plaintiff had to pay also the 
octroi dues due to the Municipality ! for 
these goods which had been brought into 
Agra. 

The plaintiff then instituted a suit in 
Jhelum claiming from the defendant a 
sum of Rs. 2,100 as damages for breach of 
contract. Objection was taken that the 
Jhelum Court had no jurisdiction to deal 
with the case and eventually that Court 
returned the plaint for presentation in the 
Court having jurisdiction. Later, a suit 
was instituted by the plaintiff in the 
Court of the learned Munsif of Agra 
claiming a sum of Rs. 2,100 as damages. 
Both the Courts below have held that 
the goods delivered by the plaintiff at 
Agra were of the quality contracted for, 
viz. Samodha, and that the rejection by 
the defendant of these goods was wholly 
unjustifiable and wrongful. Consequently 
both Courts were of opinion that the plain- 
tiff was entitled to damages for such 
wrongful rejection. No point has been 
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made on behalf of the appellant upon this 
finding as to liability. Whether these 
goods were of the quality contracted for 
or not, was purely a question of fact and 
it cannot be argued here that there was 
no evidence to support the finding that 
the goods delivered were of the contract 
quality and description and, therefore, that 
the rejection was wrongful. ‘The only ques- 
tion that has been argued before me is 
one upon damages. The claim, as I stated, 
was for a sum of Rs. 2,100, but the 
learned Munsif decreed the suit for a sum 
of Rs. 931-7-6. The learned Subordinate 
Judge confirmed the decree of the learned 
Munsif holding that the sum awarded by 
way of damages was a proper and reason- 
able sum. 

In my view the method adopted by 
both Courts in arriving at the amount of 
loss was the proper one as there was no 
available market or a market price for 
these goods. By reason of the defendant's 
wrongful rejection of these goods the plain- 
tiff was put to considerable loss and expense. 
He had to pay the freight on these goods 
from Jhelum to Agra and the costs of 
removing them from Agra and storing 
them. The actual expenses in connection 
with these goods incurred by the plaintiff 
for freight, &c., amounted to a sum of 
Rs. 1,552-3-6. His loss by reason of the 
defendant's action, therefore, amounted to 
the contract price of the goods, plus the 
expenses incurred less such sum as he obtain- 
ed or could have obtained upon re-selling the 
goods within a reasonable time at Agra. 
Both the lower Courts came to the con- 
clusion that the plaintiff could have sold 
these goods within a short time of the 
date of rejection for a sum of Rs. 4,100. 
He did not do so, but it is clear thata 
plaintiff rust take all reasonable steps 
to mitigate his damages. There was clear 
evidence that had the plaintiff so desired 
he could have within a comparatively 
short space of time disposed of tese 
sleepers for Rs. 4,100. He eventually dis- 
posed of them at a lower figure, but in 
my view he should have sold them earlier 
when he could have obtained the higher 
figure of Rs. 4,100. This sum of Rs. 4,100 
must, therefore, be deducted from the total 
figure made up on the contract price which 
the plaintiff should have received, plus 
the expenses which he incurred by reason 
of the defendant's breach. The contract 
price, plus the expenses incurred by the 
plaintiff, amount to Rs. 5,031-7-6. If the 
sum of Rs. 4,100 is subtracted from this 
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latter sum it leaves a balance of Rs. 931-7-6 
which both the Courts awarded to the 
plaintiff. 

In my view, however,a sum of Rs. 200 
must be deducted froin the sum of 
Rs. 931-7-6 because the plaintiff actually 
received that sum from the defendant as 
earnest money and in part payment of the 
purchase price on the date upon which the 
contract was made. Having broken the 
contract the defendant could never recover 
the earnest money from the plaintiff, but 
he can, however, claim to have the earnest 
money taken into consideration in assess- 
ing the quantum of damages sustained by 
the plaintiff. In Ockendon v. Henly {1) 
it was held that a plaintiff who sues for 
damages for breach of contract musi give 
the defendant credit for any earnest money 
paid by him in assessing the amount of 
damage suffered by reason of the defen- 
dant’s breach. In that case the plaintiff 
put up for sale by auction real property, 
upon conditions of sale which stipulated 
that the purchaser of each lot should forth- 
with pay into the hands of the auctioneer 
a deposit of 20 per cent. on the purchase 
money and sign an agreement to pay the 
remainder, and that, if the purchaser of 
either lot should fail to comply with those 
conditions, the deposit money should be 
actually forfeited to the vendor, who 
should be at full liberty to re-sell such 
lot either by public auction or private con- 
tract; and any deficiency that might arise 
upon such re-sale together with all expenses 
attending the same, should immediately 
after such second sale be made good by 
such defaulter ; and, on non-payment there- 
of, such amount should be recoverable by 
the vendor as and for liquidated damages. 
The defendant became a purchaser at the 
auction, but did not pay the deposit or 
complete the purchase. The plaintiff re- 
sold at a price below that for which de- 
fendant had purchased; and the deficiency 
with the expenses of sale exceeded the 
amount to be deposited: it was held that 
the plaintiff was entitled to recover from 
the defendant the amount of the deficiency 
and expenses only, and not, in addition 
to this, the amount of the deposit. Had 
the deposit been paid and the bargain 
completed, the deposit would have gone 
in part payment of the purchase money: 
and, in the case of non-completion of the 
bargan, it the deficiency and expenses 
had together been less than the deposit, 

(1) (1858) EL BL & El, 485; 27 & J QB 361;4 Juz, 
(N s) 999; 113R R 748, i = 
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the whole deposit, but nothing more. The 
judgment of the Court was delivered by 
Lord Campbell, C. J. and he made it 
abundantly clear that in assessing damages 
regard must be had to the earnest money 
already paid by the defaulting defendant 
to the plaintiff. This English case has 
been expressly approved of by a Full 
Bench of the Madras Court in the Vellore 
Taluk Board v. Gopalasami Naidu (2). 
That case decided that : 

“Where a person deposits a certain amount as 
earnest money for the due performance by him of 
his part of the contract under which he agrees to 
pay the other party a certain sum breaks the 
contract thereafter, the other party who bs- 
comes entitled to retain the deposit as forfeited 
under the tems of the contract must, in a suit 
by him for damages for the breach of contract, 
give credit for the amount retained as forfeited 
and can only recover the difference between the 
actual loss sustained and the amount of the for- 
feited deposit.” 

The view expressed by the learned 
Judges in this Madras Full Bench decision 
is also the view taken by the learned 
authors of Pollock and Mulla’s Sale of 
Goods Act, see p. 45, Edn. 1. In my 
judgment these cases apply to the present 
case and the sum of Rs. 200 already re- 
ceived by the plaintiff by way of earnest 
money must be taken into consideration’ 
in assessing the loss sustained by him. 
In principle I can see no ‘difference be- 
tween the present case and the cases which 
I have cited and that being so the amount 
of earnest money already received by the 
plaintiff, viz., Rs. 200, must be deducted 
from the amount. of Rs. 931-7-6 which was 
awarded by way of damages to the plain- 
tiff. The amount of damages, therefore, 
will stand at Rs. 731-7-6 and the plain- 
tiffs claim will be decreed for Rs. 731-7-6 
together with interest thereon at 6 per cent. 
per annum from June 1, 1930 to the date of 
Tealization. ‘To this extent and this extent 
only the appeal is allowed. The parties 
will receive and pay costs in this Court 
in proportion to their success and failure. 
The cross-objection has not been pressed 
and there is no substance in it. Consequent- 
Jy it is dismissed with costs. 

- Appeal allowed. 

(2) 38 M 601; AIR 1916 Mad. 485; 26 Ind. Cas. 226; 
17M LT 84 (FB). 
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CALCUTTA HIGH COURT 
Appeals from Appellate Decrees Nos. 113 
and 858 of 1932 
August 24, 1934 
R. C. Mrrrsge, J. 
KANTA MOHAN MALLIK AND OTJERS— 


PLAINTIFFS —APPRLLANTS 
versus 


BASUDEB GHORA AND otanRrs—! 
RESPONDENTS 

Evidence Act (I of 1872), s.13—Landlord aad 
tenant—Nishkar rights—Kobalas by which predeces- 
sor purchased with description that lands are nishkar 
—Admissibility. 

Kobalas in favour of predecessor with a descrip- 
tion that the lands are nishkar lands aie not admis: 
sible in evidence to prove the nishkar rights. 
Brojendra Kishore Roy v. Mohim Chandra (1), relied 
o 


R. 

A. against the decrees of the Subordinate 
Judge, Second Court of Zillah Midnapur, 
modifying (in No. 113 of 1932) and affirming 
(in No. 858 of 1932) respectively the decrees 
of the Munsif, First Court, Tamluk, dated 
July 19, 1930. 

Messrs. Hemendra Chandra Sen, Hari- 
prasanna Mukherjee, Santimoy Majumdar, 
Apurba Charan Mukherjee and Sarat 
Chandra Janah, for the Appellants. 

Messrs. Apurba Charan Mukherjee, Sarat 
Chandra Janah and Hemendra Chandra 
Sen, for the Respondents. 

Judgment.—This appeal is on behalf of’ 
the plaintiffs Nos. 1 to5 and arises out of 
Suit No. 172 of 1929. The plaintiffs Nos. 1 
to5 are admittedly the zemindars of Pargana 
Mandalghat having 3-5ths share in the said 
zemindary. The plaintiffs Nos. 6 and 7. are 
also zemindars of the said pargana having 
the remaining 2-5ths share. In this suit the 
plaintiffs prayed for assessment of rent in 
respect of 12 plots of land. The defence is 
that two of the plots, namely 91 and 101 had 
already been assessed to rent as parts of 
another jama which they held under the 
plaintiffs. Regarding the 10 other plots their 
defence is that they are nishkar lands. In 


‘the Record of Rights all the 12 plots have 


been recorded as not paying rent but liable 
to pay rent. Both the Courts have found 
that plots Nos. 91 and 101 had already been 
assessed torent. This being a finding of 
fact based on evidence, the plaintiffs’ appeal 
to this Court with regard to these two plots 
must necessarily fail. Regarding the other 
10 plots, the Court of first instance held 
that they were mal lands liable to assess- 
ment and assessed the rent for the 
same at Rs. 17-14.7 pies. On appeal by 
the defendents to the lower Appellate Court. 
in respect of these 10 plots, the lower Appel- 
late Court has found that 8 of these plota 
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are mal lands, but the remaining 2, namely, 
plots Nos. 941 and 1026 are nishkar lands. 
- The lower Appellate Court has accordingly 
assessed Rs. 10-10-0 as rent on 8 cf 
the plots but has dismissed the plaintiffs’ 
claim in respect of plots Nos. 94l 
‘and 1026. The plaintiffs Nos. 1 to 5 have 
accordingly appealed and they claim that 
the finding of the learned Subordinate 
Judge in respect of these 2 plots is errone- 
ous inasmuch as, they say that the said 
learned Judge has relied upon evidence 
which is not admissible in law. The learned 
Subordinate Judge first of all takes notice 
of the fact that the entry in the Record of 
Rights is in favour of the plaintiffs. He 
has in fact held that the initial onus which 
is on the zemindars in such acase has been 
shifted on to the defendants by reason of 
the favourable entry in the Record of Rights. 
He accordingly approaches the evidence 
from the correct point of view formulating to 
himself for consideration the question whe- 
ther the presumption arising from the entry 
in the Record of Rights has been rebutted 
by the evidence adduced on behalf of the 
defendants. 


In examining the evidence produced on 
behalf of the defendants, the learned , Sub- 
ordinate Judge firstly remarks that the 
plaintiffs’ evidence that the said plots of 
land were khamar lands, that rent used to 
be realised for the same by appraisement 
of crops by the plaintiffs’ painidars is a 
false story. He believes the evidence of the 
defendants that they had been in possession 
in respect of these plots for a large number 
of years without any payment of rent and 
says that that is a circumstance from which 
an inference as to nishkar title can be drawn. 
The learned Subordinate Judge then con- 
siders the char chitta which was produced 
aud marked as Ex. E in this case, comes to 
the conclusion that the lands mentioned 
there as nishkar cannot be identified with 
the lands in suit. Lastly he considers the 
effect of the non-production of the zemindary. 
chitta. of the year 1268-69 by the plain- 


. tiffs. The defendants had made a definite 
case in their written statement that 
the said zemindary chitta contained 


detailed specification of all nishkar lands 
within that part of the zemindary. They 
accordingly served upon the plaintiffs a 
notice to produce that chitta. In the evi- 
dence it transpired that two copies of the 
said chitta were prepared, one copy was 
retained by the zemindars, the other was 
given to the tenants. But it was not proved. 
who was the particular.tenant who had 
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possession of the chitta. At least it was not 
proved that the defendants had any know- 
ledge of the particular tenant who had the 
counter-part of the said chitia. The learned 
Subordinate Judge considers that the non- 
production of the chiita is a circumstance 
which goes much against the landlord's case. 
The learned Judge then takes into con- 
sideration two documents Exs. OC and D. 
These are two kubalas by which the pre- 
decessor of the defendants purchased the 
two dags Nos. 941 and 1026 with a descrip- 
tion that they were nishkar lands. It is in 
respect of these two documents that Mr. Sen 
has raised the question of admissibility. 
He says that two documents are not admis- 
sible in evidence to prove the nishkar rights 
and they would not be admissible in evidence 
under s. 13 of the Evidence Act. Having 
regard to the decision in Brojendra Kishore 
Roy v. Mohim Chandra (1). Lam inclined to 
hold that Exs. O and D are not admissible 
in evidence for the purpose of proving 
nishkar. Tne question, therefore, arises whe- 
ther the case has to be remanded or not. 
That depends upon the use to which the 
learned Subordinate Judge put Exs. © and 
D. The learned Subordinate Judge relies 
very strongly upon the fact that no rent 
had ever been paid for the lands in suit, 
that the defendants and their predecessors 
had been holding them for a very long 
time without any demand for payment of 
rent. He relies to some extent also on the 
fact that the plaintiffs withheld without any 
justification the zemindary chiita of 1268- 
69. He used Exs.C and'D however, only 
by way of corroboration as he expressly 
puts it in his judgment. Reading the judg- 
ment as a wholé, [come to the conclusion 
that the learned Subordinate Judge was 
really basing hie judgment upon the other 
circumstance which 1 have mentioned above 
but used Exs. © and D only for the purpose 
of further support, that is to say, he has 
arrived at his tinding really independently 
of Exs. Cand D. I accordingly hold that 
the case comes within the principle for- 
mulated by Garth, O. J. in Womes Chunder 
v. Chundee Churn Roy (2), at p. 2954. I 
would accordingly affirm the judgment and 
decree of the learned Subordinate Judge in 
respect of the two plots also. 

The result is that this appeal is dismissed 
with costs. (The remaining portion is not 
necessary. for purposes of this reporting.) 

D. Appeal No. 113 dismissed. 

Appeal No. 858 remanded. 


(1) 31 O W N 32; A I R 1927 Oal, 1; 99 Ind. Oas. 189, 
(2) 7 C 293, 
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PRIVY COUNCIL 
Appeal from the Supreme Court of 
Canada. 


July 27, 1936 
LORD Atkin, Lorp RUSSELL oF K1LLOWEN; 
Lorp MACMILLAN, LORD ALNESS AND 
Siz MICHALL MYERS 
ENID BROWNE—APPELLANT 
_VETSUS 
FLORENCE YODA MOODY AND OTHERS 
. — RESPONDENTS 
Will—Consiruction—Preċent gift coupled with post- 
ponementof date of payment and direction to pay 
at future date without any words of present gift— 
Distinciion—Direction to pay income to one person 
during his lifetime and to divide capital among other 
imed and ascertained persons on death—Vesting of 
capital, if takes place a morte testatoris in remainder- 
men—Mere postponement of distribution to enable 
interposed life-rent to be enjoyed — Whether excludes 
vesting of capital — Contingency of death ‘leaving 


issue’, with gift over to such effect—Whether prevents 


vesting a morte. 

The distinction between a present giftcoupled with 
a postponement of the date of payment and a direc- 
tion to pay at a future date without any words of 
present gift is no ‘doubt an important distinction 
and is in certain circumstances an element in deter- 
mining whether vesting @ morte testatoris has or has. 
not taken place, as where conditions of survivorship 
and the like are adjected to the direction to pay. 
But where there is a direction to pay the income 
ofafund to one person during his lifetime and to 
divide the capital among certain other named and 
ascertained persons on his death, even although there 
areno direct, words of gift either of the life interest 
or of the capital, the rule is.that vesting of the 
capital takes placa a morte testatoris in the remainder- 
men. [p. 323, col. 1.] 

When the only gift is to be found inthe direction 

to pay or divide, if the postponement of division 
or payment is merely on account of the 
position of the property, if, for instance, there- 
js a prior gift for life and a direction to pay 
upon the decease of the legatee for life the gift 
in remainder vests at once. But where the 
payment is deferred for reasons personal tothe 
legatee, the gift will not vest till the appointed tine, 
{p 324, col 1] . 
: The mere postponement of distribution to enable on 
interposed lite-rent to be enjoyed has never by itsel? 
i aa to exclude vesting of the capital. |p. 323, 
col, 1. 

_ The contingency of death “leaving issue”, with the 
gift-over in that event to such issue, is eftectual to 
render the legacies subject to defeasance or divesti- 
ture in that event. The contingency of predecease 
“leaving issue”, in other words, isa resolutive, though 
not a suspensive condition; it does not prevent 
vesting a morte but it prevents that vesting from 
being absclute and renders it subject to divestiture 
in the event of this specified contingency happening. 
{p. 325, col. 1.) 

Messrs. Cyril Radcliffe, K. C. and Russell 
Snow, K. C., forthe Appellant. 

Messrs. Hon: A. W. Roebrick, K. C. and 
G. P. Slade and G. A. Urquhart, K. C., for 
the Respondents. 

Lord Macmilfan.—In this appeal their 
Lordships have td determine the interpreta- 
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tion and effect of certain provisions in the 
will of the late Mrs. Katherine Hamilton 
Browne of Toronto. 

The testatrix died on March 17, 1930. 
She was survived by a son, William George 
Hamilton Browne, and three daughters, Mrs. 
Florence Moody, Mrs. Constance Kinnear 
and Mrs. Helen Smith; she was also survived 
by a grand-daughter, Enid Browne, the 
daughter of her son, William George 
Hamilton Browne. 

By her will, which was dated December 16, 
1929, the testatrix appointed executors and 
after certain specific bequests in favour of 
her son, she gave directions with regard to. 
a sum of $1,00,000 in the following terms, 
which itis necessary to quote textually, as 
the arguments in the appeal turned largely. 
upon the precise language employed:— 

“5. Whereas I have now the sum of $1,00,000,00 
invested in the name of E. H. Watt, of the said firm’ 
of Watt & Watt, in trust in the form of acall loan, I 
hereby direct that the said fundis to be continued 
to be invested incall loans by the said E. H. Watt 
during the life-time of my said son William George, 
Hamilton Browne andthe income arising therefrom 
is to be paid to my said son. during his life-time. In 
the eventof the death of the said E. H. Watt during 
the life-time of my said son, I direct that the fund 
now invested by him inthe form of a call loan shall 
be invested by my executors in such securities as 
are authorized by the laws of the Province of 
Ontario as trustee investments and the income there- 
from is to be paid to my said son during his life-time. 
Oi the death of my said son William George Hamilton 
Browne I direct that the said fund of $100,000,00 is 
to be divided as follows: One half of the said fund 
to my grand-daughter Enid Browne, daughter of my 
son William George Hamilton Browne, and the 
remainder of the said fund to be divided equally 
between my daughters Florence Yoda Moody, wite 
of Robert E. Moody, now of Los Angeles, California; 
Constance Emma Kinnear, wife of Harold Kinnear, 
of the City of Detroit in the Stəte -of Michigan, and 
Helen Smith, wife of Herbert P. Smith, cf damaica, 
Long Island, New York, share and share alike.” 

By the sixth purpose of her will the 
testatrix gave, devised and bequeathed all 
the rest and residue of her estate, both real 
and personal, toher grand-daughter Enid 
and her three daughters, Florence, Constance 
and Helen, to be divided amongst them 
equally, share and share alike. The seventh 
clause, the only other clause which need be 
considered, reads as follows:— 

“7, In the event of {my grand-daughter Enid 
Browne or any of my said daughters predeceasing 
me or predeceasing my said son leaving issue, | 
direct that the child or children of the person so 
dying shall take the interest to which their mother 
would have been entitled had she survived,” 


It will be observed that all the benefici- 
aries mentioned in the fifth, sixth and 
seventh purposes of the will survived the 
testatrix. They are all still alive. Wach of 
the three daughters is married and hag 
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issue. The items specifically hequeatked 
by the lestatrix to her son snd the fund of 
$ 100,C00,00 as to which she gave the direc- 
tions above-quoted constituted the bulk of 
her estate end their Lordships were in- 
formed ihat the residue is negligible in 
amount, 

In 1932 by originating moticn in the High 
Court: Division cf the Supreme Court of 
Ontario ¿t the instance of ike son of the 
testatrix, who was one of her executors as 
well s a legatee tnder- ter will, the 
question was raised whether ihe grand- 
daughter and daughters of the testatrix had 
vested: interests in the $ 100,C00,CO fund. 
At ile initiation of the proceedings ike 
grand-daughter Enid was an infant and she, 
as well as the infant children of the 
daughters, Florence and Ccnstance, and the: 
unborn children of all three daughters, were 
represented by the cfficial guardian, for 
whom the Attorney-General of Ontatio 
appeared at their Lordships’ bar. In. the 
course of ihe proceedings ihe grand- 
daughter Enid came of age and she is now 
the appellant in the eppeul, the respondents’ 
being the three daughters, the  cfficial 
guardian, the executors of tLe will, and the 
daughter (who is of ege) cf Mrs. Helen 
Smith. There being a question zs dlo 
whether all parties were represenied before 
their Lordships it was intimated that 
Counsel had now received ecmplete instruc- 
tions and that the necessary formal steps 
would. be taken to enter appearence for the 
pariies not previously represented in the 
appeal - 

Lhe learned Chief Justice of Ontario 
found himself unable “to distinguish the 
gift io the ‘grand-daughter and the 
daughters frcm the gifts in In re Gilmour (1), 
and In re Gaukel (2), which were held to be 
covered by tke rule stated in Busch v. The 
Eastern Trust Company (3).” Regarding 
himself as bound to follow these judgmenis, 
the learned Chief Justice held that no 
vested interest in the fund in question was 
acquired by the grand-daughter and 
daughters at the death of the testatrix, The 
Busch case (3), having been previously 
followed by-tke Court of Appeal for Ontario 
in several cases involving the same question 
` Gneluding ihe case of In re Gaukel (2), 

which was affirmed by tke Court of Appeal 
as, reported in In re Gauhel (2), 
Re Garkal (4) leave was 1 applied 


(1) (183241 O WN 34. 
(2) (1932) 41 O W N 215, 
(3) (1998) S O R 479. 
(4) (1932941 O W N 365, 
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for and granted to appeal against 
the judgment of the learned Chief Justice 
per saltum direct tothe Supreme Court of 
Canada. A special case was subsequently 
adjusted and presented to the Supreme 
Court in which the following questions were 
submitted: — . f 

“(a) Whether or not the legacies directed by the 
said testatrix, Katherine Hamilton Biowne, deceased 
under para. dof her said will to be paid to Enid 
Browne, Florence Yoda Moody, Constance Emma 
Kinnear and-Helen Smith (the appellants herein) upon 
the death of the life tenant, William George Hamilton 
Browne, became vested upon the death of the said 
testatrix? ` 
- “(b) And should this Hen _urable Court find that 
such legacies did beccme vested upon. the death of 
the testatrix, then, whether or not the legacy of any of 
such appellants is liable to be divested under or 
otherwise affected by paia. 7 of the said wil] ?” 


“The Supreme Court answered Question 
(a) in the negative and Question (b) accord- 
ingly did not arise. 

The reasons for this judgment were 
delivered by Rinfret, J. and were concurred 
in by the learned Chief Justice of Canada 
and Smith, Cannon and Hughes, JJ. From 
these it appears that the grounds of the 
decision were, first, that there are in cl. 5 
no words of present gift to the grand- 
daughter and daughters but cnly a direction 
to divide the fund among them on the oc- 
currence of the son’s death. “According “to 
the words she uses, grammatically and 
literally, the testatrix gives when she 
divides”; second, that “the fund is really 
treated as separate and distinct from the 
estate disposed of in the will" and there 
is nothingin para. 5 necessarily indicating 
that except in the event mentioned (Mr. 
Watt's death] the executors are to have 
anything whatever to do with the fund. 
In terms it isnot given to them either in 
trust or otherwise; third, that the language 
used by the testatrix in cl. 5 differs from 
that which she uses in every other clause of 
the will where the testatrix -makes a 
bequest with the evident intention that it 
should become vested at once. Invariably 
and in each case without exception ihe 
testatrix says, ‘I give, devise and bequeath’: 
The contrast “evidences a desire to post- 
pone the operation of the gift to the appel- 
lants until the period- of distribution”; 
finally, that ihe words incl. 7, “the interest 
to which’ iheir mother would have been 
entitled had she survived,” read fairly and 
literally, mean ihat the mother 6 e., any of 
the appellanis) takes no title to that interest 
unlessske survives both ike testatrix and 
her son, end thatis tosay, till the time of 
distribution. The learned Judge further 
stated that the Busch case (3) cught not to 


1936 
be cited as deciding more than was there 
-actually decided and that there was no 
intention in that case of laying down a rule 
of general application. The argument 
which their Lordships heard from the 
Attorney-General in support of the judgment 
followed the same lines. 

Their Lordships do not find themselves in 
agreement with the decision of the Supreme 
Court. They fully recognise, with Rinfret, 
J., that the golden rule in interpreting wills 
is to give effect to the testators’s intention 
as ascertained from the language which 
he has used, but in the present instance 
they do not find manifested in the language 
of the testatrix the intention which the 
Supreme Court have distilled from it. The 
téstatrix has made her testamentary dis- 
positions in terms of very ordinary cceur- 
rence from which the Courts in a long series 
of cases have drawn a contrary inference as 
to intention. . 

Their Lordships observe in the first place 
that the date of division of the capital of tke 
fund is a dies certus, the death of the son of 
the testatrix, which in the course of nature 
must occur sooner or later. In the next place 
the direction to divide the capital among the 
named beneficiaries on the arrival of -that 
dies certus is not accompanied by any condi- 
tion personal to the beneficiaries, such as 
their attainment of majority or the like. 
The object of the postponement of the 
division is obviously only in order that the 
son-may during his lifetime enjoy the 
income. The mere postponement of dis- 
tribution to enable an interposed life-rent 
to be enjoyed has never by itself been held 
to exclude vesting of the capital. 

The distinction between a present ‘gift- 
coupled with a postponement of the date of 
payment and a direction to pay at a future 
date without any words of present gift is 
no doubt an important distinction and is in 
certain circumstances an element in 
determining whether vesting a ‘morte 
testatoris has or has not taken place, as 
where conditions of survivorship and the 
like are adjeeted tothe direction to pay. 
But where there is a direction to pay the 
income ofafund toone person during his 
lifetime and to divide the capital among 
certain other named and ascertained persons 
on his death, even although there are no 
direct words of gift either of the life 
interest or of the capital, the rule is that 
vesting of the capital takes place a marie 
testatoris in the yremaindermen. The 
principle is thus stated in ‘Jarman on 
Wills,” Tih Edition, page 1377. Even 
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though there be no other gift than in the 
direction to pay or distribute in futuro; yet 
if such payment or distribution appear to 
be postponed for the convenience of the fund 
or property, the vesting will not be deferred 


until the period in question. Thus 
where a sum of stock is bequeathed 
to A. for life; and after his decease 


to trustees upon trust to sell and pay and 
divide the proceeds to and between C. 
and D., or to pay certain legacies thereout 
to C. and D. : as the payment or distribution 
is evidently deferred until the decease 
of A. for the purpose of giving precedence 
to his life interest, the ulterior legatees 
take a vested interest at the decease of 
the testator," As the learned editor 
points out, Sir J.  Wigram, V. O, in 
Packham v. Gregory, (5), “expressed his 
entire concurrence in the doctrine thus 
stated: by Mr. Jarman, which is further 
supported by numerous authorities.” Their 
Lordships referto the admirable opinion of 
Middleton, J. A.-in Re McFarlane (6) et seg. 
The learned Judge in that case felt him- 
self constrained with his colleagues of the 
Court of Appeal for Ontario, to bow to 
the decision in Busch’s case (3), but he indis, 
cated that otherwise he would have reach- 
ed a different conclusion. Jn the course of 
his opinion he cited the case of In re 
Bennett's Trust (7),in which Sir William 
Page-Wood, V. O. at p. 283* used words 
which may here be repeated: “It is clear 
that the use of the words ‘pay and trans- 
fer as the only words of gift does ‘not 
make such a bequest contingent. The 
true criterion is that which is mentioned’ 
in Leeming v. Sherratt (8), namely, whe- 
ther the postponementof the payment or 
division was on account of the position of 
the property or of the person to whom the 
deferred interest isgiven. Ifthe reason is 
simply that a life interest is previously’ 
given to another person 80 that the fund 
cannot be divided or paid over until his 
death andis not a reason personal to the 
legatee of the absolute interest, such as 
his attaining twenty-one, itis treated asa 
gift ta one for life with a vested re- 
mainder tothe legatees who are to take . 
subject to the life interest.” Middleton, J. A. 
then quotes from the 8th edition cf “Theo- 


(5) (1844) 4 Ha 396 at p 398;14 L J Ob, 191; 9Jur, 
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bald on Wills,” p. 656, the following 
passage based on the case just quoted and 
others. “When the only giftis to be found 
in the direction to pay or divide (a) if the 
postponement of division or payment is 
merely on account of the position of 
the. property, if, ‘for instance, there 
is a prior gift for life...... and a 
‘direction to pay upon the decease of the 
legatee for life...... the gift in remainder 
vests at once...... (b) but where the payment 
is deferred for reasons personal to the 
legatee, the gift will not vest till the ap- 
pointed time. 


Their Lordships are of opinion that the 
law is correctly stated in these quotations. 
In Busch’s case, (3) Newcombe, J. referred, to 
a passage in “Williams on Executors", llth 
edition, p. 981 (now 12th ed. pp, 795-8), 
as supporting the view which that learned 
Judge and the other members of the 
Supreme Court adopted. The words are: 
“Where there is no gift but by a 
direction to payor divide and pay at a 
future time or on a given event or to trans- 
fer ‘from and after’ a given event the 
vesting will be postponed till after that 
time has arrived or that event has happen- 
ed, unless from particular circumstances a 
cuntrary intention is to be collected.” The 
learned Judge adds: “To the like effect 
- is.the text of Mr. Jarman’s original edition 
as incorporated at p. 1399" (7th ed., p. 1376). 
But, as has been seen above, Mr. Jarman in 
the subsequent passage which has been 
< quoted, substantially qualified the gene- 
rality of his statement and indicated its 
inapplicability to cases such as the present. 
Similarly the view expressed in the passage 
which Newcombe, J. quoted from “Williams 
on Executors” is recognised by the learned 
euthor a few pages further on (12th ed. 
p. 802) as not universally accepted and 
as possibly subject to qualification, and 
in this connection he refers to Mr. Jarman’s 
limitation of its application with which 
their Lordships agree. 


Adverting to the other reasons which 
influenced the Supreme Court in reaching 
their decision in the present case, their 
Lordships donot find any special signifi- 
cance, indicative of a different intention in 
th contrast between the expressions “I 
give, devise and bequeath” or “I give and 
bequeath” used in the case of the legacies 
payable oh the death of the testatrix and 
the words “I direct thatthe said fuad of 
$ 100,000,00 is to be divided, etc.” used in 
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the case of the destination of that fund. 
The difference wou!d appear to be occasion- 
ed simply bythe circumstance that in the 
one set ofinstances the testatrix was giv- 
ing ordinary legacies immediately payable 
whereas in the case of the $ 100,00,000 fund 
she desired to give a series of rather 
elaborate directions. Their Lordships also 
disagree with the view that the executors of 
the testatrix are in some way disassociated 
from the $ 100,000,00 fund. The whole 
interest of the testarix in the fund neces- 
sarily passed to the executors on her death 
and they immediately became responsible 
for its due administration (see the Ontario 
Devolution of Estates Act, 1927, R.S. 0, 
c. 148, s. 2). The directions of the testatrix 
with regard to it are directions which it 
is the duty of theexecutors to see carried 
into effect. Nor do their Lordships draw 
from the language ofcl.7 of the Will any 
inference that the testatrix intended to 
postpone vesting till the period of division. 
The words “would have been entitled had 
she survived" they read as merely de- 
monstrative of the share in question and 
not as intended to qualify the title to such 
share. i 

As Rinfret, J. in giving the reasons of the 
Supreme Court did not profess to rely on 
the previous decision of the Court in 
Busch's case (3) and protested against the 
view that that case had laid down any rule 
of general application, it would be unne- 
cessary for their Lordships to refer to it 
were it not thatit appears to have been 
treated asa binding authority at least in 
the Courts of Ontario in the present as well 
as inother cases. Their Lordships having 
read the opinion of Newcombe, J., confess 
to having some sympathy with the Judges 
who found in Busch’s case (3) a definite en- 
unciation or at least a definite application 
of the principle that, if there are no 
words of present gift but only a direction 
to pay or divide ata future time, vesting 
is postponed tcthat future time. The ob- 
servations of the learned Judge himself on 
what was decided in Busch’s case (3) in the 
subsequent case of Singer v. Singer (9), 
point inthe same direction. It is perhaps 
sufficient to say that if any such principle 
is laid down by Busch’s case (3) their Lord- 
ships cannot countenance it. 


Their Lordships accordingly are of 
opinion’ that the first question submitted - 
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tothe Supreme Court should be answered 
not in the negative but in the affirmative. 
This necessitates a consideration’ of the 
second question which on the view of the 
Supreme Court did not arise. In their 
Lordships’ opinion the destination-over in 
cl. 7 of the will is plainly applicable to 
the legacies in cl. 5. It was suggested 
that it applied only to the - immediately 
preceding bequest of residue, but the con: 
tingency of the legatees predeceasing the 
son of the testatrix is inapplicable to the 
bequest of residue, which admittely vests 
a morte, and is appropriate only to the 
legacies in the fifth clause. As to the effect 
of cl. 7 their Lordships entertain no doubt. 
All the legatees have survived the testa- 
trix so that the only contingency now 
affecting them is the contingency of pre- 
deceasing the son of the testatrix “leaving 
issue”. A legatee Predeceasing the son 
without leaving issue would not be affected 
by the clause and the interestof such a 
legatee would passon her death to her 
representatives. But the contingency of 
death “leaving issue”, with the gift-over 
in that event tosuch issue, is, in their 
Lordships’ opinion, effectual to render the 
legacies subject to defeasance or divesti- 
ture in the event. The contingency of 
predecease “leaving issues”, in other words 
is a resolutive, though nct a suspensive 
condition ; it does not prevent vesting a 
morte but it prevents that vesting from 
being absolute and renders it subject to 
divestiture in the event òf this specified 
contingency happening. This is in accord- 
ance with well-settled principles. 

Their Lordships will humbly advise His 
Majesty that the appeal should be allowed, 
that the judgment of the Chief Justice of 
the High Court of Ontario dated March 
25, 1933, so far as declaring that the 
legacies directed by the testatrix in para. 
5 of her will to be paid to the benefici- 
aries therein named did not become vested 
upon the death of the testatrix, and the 
judgment of the Supreme Court of Canada 
dated March 6, 1934, (except so far as it 
deals with costs) should be re-called and 
that the case should be remitted to the 
Supreme Court with directions to answer 
the questions appended to the Special Case 
as follows :—Question (a) The legacies 
referred to became vested upon the death 
of the testatrix: Question (b) The legacies 
referred to are liableto be divested in the 
case of any legatee who predeceases the 
son ofthe testatrie leaving issue. The 
costs of all parties ag between solicitor 
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and client tothe appeal will be borne by. 
the capital of the $ 100,000,00 fund. 


IN. 

Solicitors for the Appellant:—Messrs. 
Lawrence Jones & Co. 

Solicitors for the Respondents:—Messrs. 
Blake and Redder. ` 
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Usurious Loans Act (X of 1918), s. 3, proviso 2— 
Scope of —Powers under s. 3, when can be exercised— 
Contract—Borrower educated man capable of under- 
standing business transactions—Mere fact that interest 
is high—Whether shows undue influence—Contract Act 
(IX of 1872), s. 16. 

Under Proviso 2 to s. 3, Usurious Loans Act, the 
Court has no power whatsoever to reduce interest 
or to re-open hard and harsh bargains if the effect is 
going to be that another decree of a Court is 
affected. The Court therefore in the exercise of its 
powers under s. 3 must not do anything which 
afiects any decree whether such decree be inter 
partes or not. 

Where the case does not fall withins, 3, Usurious 
Loans Act, the debtor can only obtain in a reduction 
of interest if he establishes that his ease falls within 
any of the provisions of the Oontract Act, Where it 
is admitted that the borrower was an educated man 
capable of understanding business transactions and 
of looking after himself, the mere fact that the 
rates of interest are somewhat high affordsno evi- 
dence that there was any undue infiuence or that 
there was anything unfair in the transaction, 
Bala Mal v. Ahad Shah (1), Raghunath Prasad Sahu 
v. Sarju Prasad Sahu(2) and Bharat Singh v., 
Jeobodk Lal (3), referred to. 


F.C. A. from the decision of the Sub- 
Judge, Budaun, dated January 21, 1932. 


Mr. Shiva Prasad Sinha, for the Appel- 
lant. 

Messrs. P. L. Banerji and Harnandan 
Prasad, for the Respondents. 


Judgment.—This is a defendant's ap- 
peal against a decree of the learned 
Subordinate Judge of Budaun decreeing 
the plaintiff's claim. It appears that since 
the case was decided in the Court below 
both the plaintiff and defendant have 
died and they are now represented by their 
heirs. The plaintiff's claim was upon two 
mortgages, dated February 3, 1919, and 
July 23, 1924, respectively. The claim was 
originally-against three defendants, namely 
the executant Maulvi Abal. Hasnain, 
Mohammad Raza, defendant No. 1, hig 
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wife Musammat Khurshed Jahan Begam 
defendant ‘No. 3 and ihe present appel- 
lant Maulvi Ibne Hasan who was implead- 
.ed as a subsequent transferee of a part 
of the property mortgaged. The suit was 
originally: decreed- dgainst all three defen- 
< danis, but this decree, in so far as it 
concerned the present appellant, was ex 
parie. Later the preserit appellant applied 
to have the decree, .in so far as it affected 
him, set aside and this was ordered. Upon 
the matter-coming up for hearing a decree 
was eventuatly passed against him in the 
same terms as the decree passed against 
‘defendants Nos. 1 and 3, that is, the actual 
executant of the mortgages and his wife. 
The decree was for the principal sums due 
together with arrears of interest calculated 
at the contractual rates. i 
_ A number of defences was taken by the 
present appellant before the learned Sub- 
ordinate Judge,. but it is only necessary 
to consider one of the. defences in this 
judgment, because that is the only matter 
which is now urged before us. it was 
contended in the lower Court and it has 
been strenuously contended before us that 
ithe rates of interest agreed to, viz, 15 
annas per cent. per mensem and Re. 1 
‘per cent. per mensem compoundable an- 
nually, were excessive and that the lower 
Court should have made a substantial 
reduction in such rates of interest when 
passing a decree. It is to be observed 
that the appellant does not contend that 
mo decree should have been passed against 
“him, and all that he urges now is that 

‘tthe rates cf interest should be reduced 
and that the decree should be fora con- 
siderably lesser sum. It has been con- 
-tended on behalf of the appellant that 
this Court has power to reduce the con- 
tractual rates of interest, because this case 
falls within the provisions of s. 3, Usurious 
Loans Act, 1918. That section does allow 
the Courts to interfere in a number of 
cases. where the interest claimed is exces- 
sive, but in our view the appellant cannot 
claim the advantage of that section in 
.this present appeal. Proviso 2 to s. 3 
reads as follows : ; 


, “Provided that in tbe exercise of these powers 
the Court shall not do anything which affects any 
decree of a Court.” 


In short, the Court has no power what- 
soever to- reduce 
hard and harsh bargains if the effect is 
going to be that another decree of a Court 
is affected. It is to be observed that this 
‘proviso prohibits the Court from exercising 
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its: powers under s. 3 in all cases where 
any decree of a Court is affected. It has 
been urged that this proviso must be 
constryed 2s meaning that the Court has 
no power to interfere cnly in cases where 
a decree of a Court inter partes is affected, 
but the words of the proviso are very much 
wider than that. The Court in the exercise 
of its powers under s. 3 must not do 
anything which affects any decree whether 
such decree be inter partes or not. In our 
view if we accede io the appellant’s con- 
tention in this case and.reduce the rates 
of interest we would inevitably affect a 
decree of a Court passed upon these very 
mortgages. As we have pointed out pre- 
viously, the original decree passed in this 
suit was only set aside in so far as it 
affected the present appellant. That decree, 
in so far as it affected defendants Nos. 1 
and 3, remained and still remains effective. 
The time within which defendants Nos. 1 
and 3 could appeal against that decree 
has long since passed and that decree 
cannot now be varied by them. In that 
decree the rates of interest given were 
the contractual rates, namely the rates of 
interest stated in the two mortgages. If 
we, in this appeal, reduce the rates of 
interest at the request of the appellant, 
there would be two decrees passed upon 
the same mortgages in which the interest 
had been calculated at different rates. The 
decree against defendants Nos. 1 and 3 
would be for a very much larger amount 
than ‘the décree against the present ap- 
pellant if we materially reduced the rates 
cf interest in his case. : 


The result would be that the present 
appellant would be able to redeem the 
properties mortgaged for a considerably 
lesser sum than defendants Nos. land 3 
could do. If he redeemed the properties 
at this lesser sum, the result would be 
that the properties would be freed from 
all encumbrance, yet the mortgagee would 
still be entitled to a considerable sum 
from defendants Nos. 1 and 3, though such 
sum could hardly remain charged upon 
the properties which would have. been 
freed by the present appellant redeeming 
for the lesser sum. Jf we reduce the 
rates of interest in this case, the decree 
1 and 3 is in- 
evitably affected. The effect of the present 


‘appellant redeeming the mortgages in the 


event of the interest being reduced would 
be to wipe out altogether the previous 
In our judgment we cannot reduce 
the mortgage interest in this without affect- 
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ing a decree previously passed by a Court 
of competent jurisdiction, and .that being 
60, We cannot exercise the powers given 
‘by s. 3, Usurious Loans Act, 1918. As 
the case for the reasons given dces not 
fall within s. 3, Usurious Loans Act, 1918, 
the appellant can only obtain a reduction 
of interest if he establishes that his case 
falls’ within any of. the provisions of the 
Contract “Act. It has not been contended 
that these. are penal rates of interest within 
the meaning of s. 74, Contract Act and 
that being so the appellant can only 
succeed if he can establish that ihe case 
falls within the provisions of s. 16, Contract 
Act, Counsel for the appellant has con- 
tended that the contractual rates: of in- 
terest were and are so high that they: in 
themselves established a prima facie case 
that. the contracts were harsh and uncon- 
scionable and such as should be varied by 
this Court. It is to be observed that no 
issue was framed upon’ the question of 
undue ‘influence and no evidence was led 
with a view to establishing that the bor- 
rower in this case was under the domina- 
tion of the lender. In our view it would, 
be difficult if not impossible to ‘establish 
Such a case, because it is an admitted: 
fact that the borrower was an educated 
man capable of understanding business 
transactions and of looking after himself. 
In our view the fact that the rates of 
interest in this case ‘are somewhat high 
affords no evidence that there was any 
undue influence or that there was anything 
unfair in the transaction. | , 
It., has been expressly. laid down by. 
their Lordships of the Privy Gouncil: in 
Bala Mal v. Ahad Shah (1), that questions 
as to undue influence, unconscionable bar- 
gains and dealings with expectant heirs, 
must be decided on the provisions of the 
Contract Act as amended by’ the Contract 
Amendment Act, 1899, and these alone. 
The principles on which English Courts 
of equity deal with similar questions are 
entirely inapplicable. In money-lending 
transactions the mere fact that the sum 

“ultimately claimed exceeds enormously the 
amount originally advanced is no ground 
for holding the transaction unconscionable. 
It must also appear that there is .some-. 
thing unconscionable, either in the original 
dealings, or in the subsequent stages of 
the transaction. By making short’ term, 
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loans and insisting on capitalising , the 
interest immediately it falls due a money- 
lendér' may pile up compound interest at 
an’ oppressive and unconscionable rate. 
But there is nothing inherently wrong or 
oppressive in his securing interest upon 
interést after the interest has been due 
and unpaid for a considerable time.’ In 
a later: case Raghunath Prasad Sahu v. 
Sarju Prasad Sahu (2) their Lordships of 
the Privy Council again considered hard 
unconscionable bargains between lenders 
and borrowers. In that case they lay down, 
that to attract the operation of the provi- 
sions of s. 16, Contract Act, it is neces- 
sary, in the first instance, to prove that, 
one of the parties was in a positicn to 
dominate the will of the other. Rae 

` Mere unconscionebleness of the bargain 
is not the first thing to be considered. 
The exaction of excessive and usurious 


‘interest’ even though there may be ample 


security, does not in itself raise any pre- 
sumption of undue influence unless it is 
first established ‘that, the lender wasn a 
position to dominate the borrower's will. 
A contract to pay compound interest at 2 
per cént. per mensem was enforced and 
their Lordships allowed interest at the 
contractual rate fromthe date of the deed 
until the date’ of the decree of’ the trial 
Court. In that case it is to be observed 
that- the rate of interest was considerably 
higher than the rates of interest with which 
we are concerned, yet their Lordships re- 
fiised to interfere holding that-the -meres 
fact that the rate of interest was high 
was no evidence in itself, that there was 
anything unfair or unconscionable about 
the bargain. In this present appeal no 
evidence has been adduced to establish 
undue influence, and we are asked to 
interfere merely on the ground that the 
rates of interest appear to be somewhat 
high. In our judgment we are bound by 
the decisions of their Lordships. of the 
Privy Coucil to which we have referred, 
and we cannot interfere unless we are 
satisied that there was undue influence 
in this case. As we have stated, there 
is no such evidence before us. It was 
urged that there were cases in this Court 
which threw some doubt upon the views, 
which we have expressed, of the decisions 
of their. Lordships of the Privy Council, 
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gor aT A 101;"3 Pat.279;5 PLT 72; 2 Pat. LR 
87; 19 L W 470; 31 ML T 57; 46 M L J 610; 26 Bom, 
L R595; 980.WN 834;11 0% J 129; (1924) MW 
N 638; LR5A PC206;100 &AL RK 1395,10W 
NGO Oo). | 


, 


328 


but we find that they are entirely in agee- 
ment with the views which we have express- 
ed and that being so ib is unnecessary 
for us to consider them in detail. All 
we need say is that a Bench of the Court 
in Bharat Singh v. Jeobodh Lal (3), ex- 
pressed the same views which we are 
giving effect to inthis judgment. In that 
case it was observed by the learned 
Judges: Ma 

“The argument of the learned Counsel is not 
tenable as in ths absence of a finding to the 
effect that the contract evidenced by the mortgage 
deed in suit was brought about by the exercise of 
undue influence, the Court has no jurisdiction to 
interfere with that contract and substitute a new 
one in lieu therecf. The matter is set at rest by 
a decision of tneir Lordships of the Privy Council 
in, Raghunath Prasad  Sahuv. Sarju. Prasad 
Sahu (2). Their Lordships held in that case 
that although a mortgage for ample security pro- 
vides for excessive and usurious interest, no presump- 
tion arises that it was induced by undue influence 
in the absence of proof by the mortgagor that the 
mortgagee was in a position to dominate his will.” 
“We entirely agree with the view ex- 
pressed in this case and are satisfied that 
there are no decisions of this Court to the 
Contrary. In our view this case does not 
fall within any of the provisions of the 
Contract Act, and that being so we are 
powerless to interfere with the contractual 
rates of interest. For the reasons given 
above we see no ground for interfering with 
the decree passed by the learned Subordi- 
nate Judge andthat being so, this appeal 
must be dismissed with costs. 

j Appeal dismissed. 


N. 
~ (3) (1984) A L J593; 150 Ind. Cas, 745; A I R1931 
All, 891; 7 R A 19. 


: BOMBAY HIGH COURT. 
z I. C. No. 33 of 1933 
February 7, 1936 
Kania, J. : 
In re FAZALBHAT MILLS, Lro. (In 


LIQUIDATION) 

Trust—Fiduciary relationship — Person may be- 
come trusteeby his own acts—Provident fund for 
benefit of employees —Fund on being lapsed kept for 
benefitof members and not tobelong to company— 
Company wound up — Members, whether entitled to 
rank as preferential creditors. 

Fiduciary. relationship may be established without 
the useofthe word “trust” and a person may be- 
come a trustee by his acts and conduct so as to 
deprive himself of all beneficial ownership of a pro- 
perty and declare that he will hold the same in-trust 
for another. The definition of “trust” in s, 3, Trusts 
Act, clearly shows that because the owner retains a 
certain interest in the property it would not necessari- 
y go against the foundation of a trust. [p. 329, col. 


“A ‘company created a provident fund for making 
provision for its employees and after their death or 
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their leaving service, for their family. To the fund 
the company contributed its share equally with the 
members, who were all employees of the company and 
those drawing a salary of, Rs. 250 or more per month 
were obliged to b2 the members of the fund. One 
of the rules of the fund provided that although a 
member forfeited his claim because of certain 
events, the lapsed amount did not- belong to the 
company but continued to remain as trust property 
for the benefit of the members. The company was 
subsequently wound up and the members of the 
fund claimed to rank as preferantial creditors for 
the amounts standing to their credit : 

Held, that on the construction ofthe rules as a 
whole, a fiduciary relationship was created between 
the company and the members of the fund snd that 
consequently the fund account was a trust account 
and the members were entitled to rank as pre- 
ferential ‘creditors. In re Alliance Bank „of Simla, 
Ltd. (1) and Gee v. Liddell, (3), referred to, In re 
Maneckji Petit Manufacturing Co. (2), distinguish- 


ed. 
. Messrs. Jamshed Kanga and M. C. 
Setalvad, for the Liquidator. 

Me sers. N. P. Engineer and Mrs. Tata 
Lam, for Claimants Nos. 28, 60, 63 and 79. 

Mr. Murzban J. Mistree, for Claimants 
Nos. 24, 25, 26, 39, 45, 48, 57, 61, 64, 76, 78 
and 80. i . 

Mr. A. A. Peerbhoy, for Claimants Nos. 2 to 
6, 9, 11 to 13, 16, 21, 22, 34, 46, 47, 50, 53, 58; 
59, 66 and 68. 

Mr. N. H. Jhabwata, 
Nos. 71, 159, 190 and 191. l 

Order.—These proceedings arise from 
the report of the Liquidator to settle the 
list of creditors. In the liquidation pro- 
ceedings claimants Nos.1 to 80, 189, 190 
and 191 claim that, because they were 
members of the provident fund founded 
by the company, they were preferential 
creditors and entitled to rank as such in 
the winding up of the company. All 
these persons were the employees of the 
company. In the claims filed by them 59 
claimed priority from the commitment, two 
claimed priority subsequently by giving 
notice while 22 have not claimed priority 
in express terms. In my opinion justice 
requires that the rights of all the parties 
should, however, be determined irrespective 
of this consideration. The first point which 
arises for consideration is, whether the 
company was a trustee in respect of the 
amount standing to the credit of the 
employees, who were members of the 
provident fund, or at any rate oc- 
cupied a fiduciary relationship towards them, 
It is common ground that fiduciary rela- 
tionship may be established without the 
use of the word “trust” and that a person 


for Claimants 


“may become a trustee by his acts and 


conduct so as to deprive himself of all 
beneficial ownership of a property and de- 
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clare that he will hold the same in trust 
for another. Section 3, Trusts Act, defines 
“trust” as follows:— 

_ _“Trast is an obligation annexed to the ownership 
of property arising out of confidence reposed in 
and accepted by tho owner or declared and ace2p- 
ted by him for the benefit of another or of another 
and the owner.” 


This definition clearly shows that because 
ihe owner retains a certain interest in the 
property, it would not necessarily go against 
the foundation of a trust. This question 
must be considered with reference to the 
provident fund rules of the company read 
as a whole. The rules were framed when 
the fund was started. After the fund was 
so started, a subsidiary ledger, as provided 
by r. 10, was opened in which the amount 
standing to the credit of each member, 
consisting of his contribution and the com- 
pany’s contribution, with interest thereon, 
was credited every.. year. Thetamount, if 

any, advanced to the member was debited. 
“The total balance of all accounts, entered 
in the subsidiary ledger, was entered under 
one item in the general ledger of the com- 
pany and shown in the balance-sheet under 
the heading “provident fund deposit.” The 
subsidiary ledger is headed “Deposit” and 
in the company’s general ledger also it is 
described as the Provident Fund Deposit 
Balance.” The fund was so founded in 
April 1919, andthe object of the fund, 
as stated in r.3 was to make provision 
for ihe employees and their families on 
the death of each member or on his leav- 
ing service. 

In about July 1932, the company came 
into difficulties, and some members having 
heard that the directors proposed to close 
the fund, a petition signed by some mem- 
bers was forwarded to the company. That 
petition is Ex. B. The signatories there- 


by informed the directors of the mills that. 


having heard that the company was consi- 
dering the question of discontinuing or 
closing the fund they had made the peti- 
tion. They mentioned that the object of 
the fund was to make a provision for the 
members and their family available on 
the death of each member or on his leav- 
ing service and to secure interest at 6 per 
cert. to the members, and to carry out 
the objects of the fund they made the 
proposals contained in the petition. 
first proposal was that the amount siand- 
ing to the credit of each member on the 
date of the closing of the fund should be 
allowed toremain in deposit with the com- 
pany as a deposif by such member carrying 
interest at 6 percent. to be paid at the 
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end of every year. Clause 2 and 3 sugges- 
ted that the deposit should continue till 


. the member died or left. service and the 


same should be paid to his heirs or him 
on the termination of service. This peti- 
tion was submitted to the directors and 
considered by them at a meeting held on 
September 15, 1932. The minutes of that 
meeting show that the directors did not ac- 
cept that petition and didnot proceed on that 
footing at all. The directors on the other 
hand suggested to the agents to frame a 
scheme under which the provident fund, 
which was intended to be closed, should be 
paid off to the members. It appears that there- 
after the agents thought outa scheme. (After 
setting out the resolution embodying the 
scheme, the judgment continued.) After 
this resolution was so entered in the rough 
and fair minute books, the agents paid 
seven instalments and the receipts signed by 
some members are puttin. There is also a 
specimen entry showing the payment of 
interest to some members. On September 
4, 1933, the directors passed a resolution 
whereby instead of paying the balance to 
each of the members by 34 instalments 
as provided in the- first resolution, ihey 
resolved that the balance should be paid 
by 60 instalments. It is common ground 
that this was not done at the suggestion 
or application of any member. The evidence, 
further shows that even before the resolu- 
tion was passed on September 4, 1933, pay- 
ment at the reduced instalment was made 
to, somè members at the end of August 
1933. 

The Liquidator has considered the first 
contention of the members as to whether 
the fund was held by the company in a 
fiduciary relationship. The learned Counsel 
for the Liquidator contended that by reason 
of r. 21, the company has tke first and 
paramount charge upon the amount from 
time to lime standing tothe credit of each 
member. Frem that it was sought to be 
argued that the amount standing to the 
credit of the member was the mem- 
ber’s property, otherwise it would be mean- 
ingless to contend that the company had 
a charge on thesame. In my opinion that 
contention is not correct, because the fact 
that the company was to get a charge 
under certain circumstances on this amount 
is inconsistent with the position that the 
money belonged to the company, as it 
would, if it was an ordinary deposit by 
a depositor .with the company. In the 
same way the provision contained in 
r. 23 provided that in certain circumstances 
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the contribution of the company shall be 
refunded to the company. That would be 
inconsistent with the relationship of deb- 
tor and ereditor, which would be the posi- 
tion if the creditor had deposited money 
with the company in the ordinary course. 
In the same way the contention, that the 
directors were given absolute discretion 
for payment on retirement in cases gov- 
erned by r. 16 (b), and the provision in 
el. (e), ‘of r. 16, go against the existence 
of fiduciary relationship, is not correct, be- 
cause all 'the rules have to be read as 
a ‘whole. ' I should point out in particu- 
lar r.-16°(c), “under which the lapsed 
amounts, which ‘were not paid to members 
because of their gross misconduct or fraud 
or other reasons, mentioned in the preced- 
ing part of that rule, enured for the benefit 
of the other members.’ That clause in 
particular indicates that although the mem- 
ber forfeited his interest, because of cer- 
tain events, the lapsed amounts did not 
belong to the company, but continued to 
remain as trust property for the benefit 
of the other members.’ The decision in 
In re Alliance Bank of Simla, Ltd. (1) 
mentioned by the Liquidator in his report, 


was attempted to be distinguished on the’ 


ground that ‘no words indicating that the 
fund was to revert to the company under cer- 
tain contingencies, as found in the Cal- 
cutta decision, existed here. As I have 
pointed out r. 23 contains the words “shall 
be refunded” to the company. ‘That, in 
my opinion, is substantially ihe same as 
the meaning 
“revert to the company” in the Calcutta 
decision. ` i 

“Ib was next pointed out on behalf of 
the Liquidator that the payment of inter- 
est and the fact ihat in the interval the fund 
was intended to be used by the company 
indicate that there was no fiduciary rela- 
tionship but, that. the company stood in 
the. position of a debtor only. In’ support 
of that contention reliance was placed on the 
decision in In re Maneckji Petit Manufac- 
turing Co, (2). The question in that case 
was about the deposit made by the sell- 
ing, agents of a mill as security for, the 
due discharge of the terms of the agency 
agreement. The company bound itself to 
pay interest on the amount deposited, and 
agreed to invest the amount in Govern- 
ment securities and keep the securities 


(1) 28 C WN 721; 84 Ind. Cas, 14; AI R 1924 Cal 
818. 


(2) 34 Bom, LR 728; 140 Ind. Cas, 814; A 1R 1932 
. Bom, 311; Ind, Rul. (1933) Bom. 39. : 
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earmarked to tke satisfaction of the 
agents, if the company issued debentures 
or morigaged its immovable properties. 
The latter contingencies did not’ happen. 
The company then went into liquidation, 
and in the liquidation proceedings the sell- 
ing agents claimed that there was a fidu* 
ciary relationship between the parties in 
respect of the deposit and, therefore, claim; 
ed to rank ‘as preferential creditors. ‘The 
Court negatived the ‘contention. In the 
course of his judgment B. J. Wadia, J. ob- 
served that the fact that the company ‘was 
entitled to use the money for its own pur- 
pose and pay interest’ in the meantime were 
incidents which tended to show that there 
was a deposit and there was no fiduciary re- 
lationship. 

It appears from the report that the at- 
tention cf the learned Judge was not drawn 
to the decision in Gee v. Liddell (3). In 
that case there was a provision under which . 
the trustee was permitted to retain. the 
money in his own hands and pay interest 
at a specified rate to the beneficiary, the 
trustee presumably being entitled to make 
such-use of the capital or interest as he 
thought fit. It was not suggested that 
the provision prevented ‘the transaction 
from being a trust. Moreover, the rela- 
tionship between the parties in ‘the pre- 
sent case stands altogether on a different 
footing. The object of the fund, as stated 
expressly, was to provide an amount when 
ihe member either retired from service 
or died. The company contributed its share 
equally with ` the member. The members 
were again all ernployees of the mills and 
every member drawing a salary of Rs. 
250 or more per month was obliged to 
be a member of the fund. In re Ma- 
neckji Petit Manufacturing Co. (2) was an 
entirely different case .where the sell- 
ing agents had deposited money for the 
fulfilment of their own obligation, under 
the selling agency agreement. There was 
no question of contribution by the com- 
pany and no question of employment, as 
the term is ordinarily understood bet- 
ween master and servant. I think, there- 
fore, that that decision does not help 
the Lidguidator. Having regard to the 
definition of “trust" inthe Indian Trusts 
‘Act, I also do not see any reason why 
there cannot be a trust merely because 
ihe company expressly reserved the right 
to utilise the trust fund for its own pur- 
pose and agreed to pay interest in the 
meanwhile to each mensber as provided 
~ (3) (1866) 35° Beav, 621; 147 R R 325, i 


1936 


in v.12. It was next urged on behalf of 
the Liquidator that throughout the rules 
the fund is deseribed asa deposit and, 
therefore, it. was a deposit and not a trust, 
As I have pointed outit is not necessary 
to create fiduciary relations to use the 
word “trust and the Court hes to look at 
‘the rules as a whole to arrive at 
the correct meaning thereof. The rules 
describe it a deposit, but it is a pro- 
vident fund deposit, and therefore, it will 
not be correct to read the word “deposit” 
detached from the words “provident fund.” 
The rules have also to be read along with 
the object for which ‘the fund was made 


and founded. This argument was simi-’ 


larly rejected in the Calcutta decision 
mentioned above. In my opinion, there- 
fore, on a true construction of the rules, 
as a whole, fiduciary relationship between 
the company end . the members of the 
fund is established and the provident 
fund deposit account is a trust account. 

“On that fooling it will be on the Liqui- 
dator to establish ihat the relationship 
between the parties was altered by an 
agreement, express or implied. The first 
step relied upon by the Liquidator in this 
connection is that a petition was sent to 
the directors in which each signatory in- 
dividually asked the directors to hold 
the amount standing io his credit as a 
deposit made by him with the company 
and on which the company was asked to 
pay interest at six per cent. It is,,there- 
fore, contended that the signing members 


themselves suggested an alteration of the. 


relationship. In this connection it should 
be first noted that claimants Nos. 6, 17, 
46, 57, 58, 60 and 63 have not signed the 
petition. The evidence further shows 
that the signatures of claimants Nos. 32, 
3, 51, 70, 49, 28, 75, 18, 42, 67, 35, 30, 15, 
40, 41, 33, 37, 44, 74, 14, 38, 29, 69, 31, 1 and 
43 are not proved. It is important also 
to note at this stage that the signatures 
of these claimants on the alleged receipts 
of instalments or interest are equally not 
proved. Under the circumstances, in respect 
of these -parties, there being no other ex- 
press agreement, no question of implied 
agreement by conduct arises. The conten- 
tion of the Liquidator, that these.claimants 
are not entitled to rank as preferential 
creditors, must, therefore, fail. : 
. As regards the claimants whose signa- 
tures. are proved or admitted, it is neces- 
sary to remember that this petition was 
submitted to ethe directors- but was re- 
jected. In my opinion, therefore, no 
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effect couid legitimately be given to the 
proposal which suggested that the amount 
standing to the credit of the signing mem- 
bers should be treated as a deposit by 
such members. I do not think itis per- 
missible to the Liquidator to contend that 
although the proposal was rejected in toto, 
he is entitled to rely on this expression 
of desire of the membersin connection 
with the subsequent conduct of the mem- 
bers. The directors, having refused to 
entertain this petition, asked the agents 
to frame a scheme. The resolution which 
they ultimately passed on December 1, 1932, 
was as follows. (After setting out the 
resolution, the judgment proceeded). The 
directors have themselves thus specified 
the manner in which this proposal, which 
was afresh proposal put forward by them, 
should be accepted by the members, in- 
asmuch as at the beginning of the resolu- 
tion: they’ expressly say “Subject to the 
members of the fund signing their ac- 
ceptance to the scheme.” It is common 
ground that after the resolution was pass- 
ed no member had signed his acceptance 
to the scheme as provided in the resolu- 
tion. The Indian Companies Act provides that 
the Articles of Association govern the rela- 
tions of the parties and the Board of 
Directors and the agents. If, therefore, 
this proposal put forward by the directors 
expressly mentioned that the same, if 
accepted, should be accepted in a par- 
ticular manner, 1 do not see how it will 
bind the company, in the event of a dispute 
arising between the parties, if the same 
was not accepted in that particular manner. 
In the case of individual contracting 
parties it may be contended that there was 
an implied agreement by conduct. In 
the present case I do not think it is 
open to the company to contend that 
although the acceptance, was not signified 
‘28 mentioned expressly in the resolu- 
tion, the same should be considered 
as a complete agreement because it was 
alleged by them that it was acted upon 
by the agents and by some members. On 
that footing, the contention of the Liqui- 
dator, based on the resolution, must fail. 
Even if there were any doubt as to 
the correctness of this view, the ultimate 
resultisthe same. The directors passed a 
resolution which contained the proposal 
that the amount standing to thecredit of 
each member should be allowed to remain 
a deposit with the company by the member 
carrying interest at six percent. and be 
paid off as specified therein. The evidence 
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of conduct of both, thé company and the 
members, stands thus: since the fund was 
started, the company had maintained a 
subsidiary ledger as 1 have indicated 
above. The same ledger continued to be 
maintained without eny interruption and 
without indicating that any alteration in 
the relations of the parties had taken 
place. The statement in the balance-sheets 
continued tc be in the same terms. It 
was admitted by the accountant called on 
behalf of the Liquidator that when loans 
-were given against the provident fund to 
members before 1932, receipts were taken, 
and in respects of the loans advanced 
subsequently, receipts in the same terms 
were similarly taken. It was further ad- 
mitted that in respect of the deposits 
made with the company by individuals the 
company issued fixed deposit receipts. 
After the resolution was passed in Decem- 
ber 1982, admittedly no such receipts were 
issued to any member of 
fund. This is the conduct of the company. 
As regards members, the only evidence 
led on behalf of the Liquidator is of 
receipts passed by some members when 
seven instalments of principal, worked out 
on the footing that the provident fund 
was to be repaid in 43 instalments, one 
of interest for the year ending July 1933, 
and one altered instalment, were paid. 

The Liquidator has not suggested, and the 
evidence of Mr. Ahmed and the accountant 
called on behalf of the Liquidator also -do 
not suggest, that the terms of the resolution 
were conveyed to individual members, 
either before or after the instalments 
were so paid. The terms of the receipt 
passed by each member only mention that 
it was an instalment of the provident 
fund. There is no indication in the word- 
ing of this receipt to show that the members 
received those instalments with the know- 
ledge of the terms of the resolution. 
Receipts in the same terms would be pased 
if the directors had intimated to the 
members that the fund had been closed, 
but because of financial difficulties the 
company would not pay the amount forth- 
with, as they were bound to pay on the 
closing of the fund, but the same would 
be paid in instalments, and in the 
meantime the company will pay interest 
to each member for the amount standing 
to his eredit. It is important to bear in 
mind that in that event there would have 
heen no alteration in the original relations 
between the parties. so, what more 
hes been established by the Liquidator to 
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show that there was an agreement to 
alter the relations? Tomy mind, nothing 
at all. The suggestion of the agreement, 
so far as the company is concerned, 18 
based only on their acts in paying the 
instalments as entered in their books. 
From that the company asks the Court 
to infer that they paid the instalments 
in pursuance of the resolution. That is 
the highest the point could be put and 
nothing further. The two necessery steps 
which must occur thereafter to complete 
the agreement, wiz, that the ‘proposal, 
which in terms intimated that the legal 
relation between the parties was going 
to be altered was conveyed to the members, 
and that it was accepted by them after 
sach knowledge, are wanting in this case, 
In my opinion, therefore, the Liquidator 
has failed to establish that there was an 
alteration in the legal relation between 
the parties as it originally existed. In 
respect of the signing members also there- 
fore there being no agreement to alter 
the relations, the original footing on which 
the provident fund existed must stand 
and the members are entitled to rank ag 
preferential creditors. 


The evidence of Mr. Kale, the Superintend-. 
ent in the Court Liquidator’s Office, shows 
that sufficient liquid assets were in existence 
on the date of liquidation, from which the 
fund could be paid in full with interest 
up to the date of liquidation. In the 
winding up of the company, rules prevailing 
in insolvency govern the rights of the 
parties according to s. 229, Companies Act, 
and having regard to the decision in Oficial 
Assignee of Madras v. Krishn1ji Bhait (4), no 
question of making a tracing order remains. 
The Liquidator should, therefore, allow the 
claims of claimants Nos. 1 to 80, 189, 190 and 
191 as preferential creditors, and in the 
certificate to be issued they should be 
shown assuch. The costs of the claimants 
appearing before me on the footing of 
a long cause, except their costs of and in 
connection with the allegations of undue 
influence, coercion and threats of dismissal, 
be added to their respective claims and 
be paid by the Official Liquidators out of 
the assets of the company in. his hands. 
The costs of the Official Liquidator, taxed 
between attorney and client, on a long 
cause scale, to come out of the assets 

(4) 60 I A 203; 143 Ind Cas. 162; A I R 1933 
P C 148; 56 M 570; Ind. Rul. (1933) P C138; 37 L 
W 780; 37C WN 713; (1933) A L J 637; 35 Bom. 
L a 736; 57 OL J 433; (1933) M WN 575; 65M Lg 
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of the company in his hands. Two Counsel 
allowed to the Official Liquidator and 
claimants Nos. 28, 60, 63 and 79. 

D. Order accordingly. 


—— 


OUDH CHIEF COURT 
Criminal Reference No, 24 of 1936 
August 6, 1936 
Nanavotty, A.C. J. AND ZIA-UL-HASSAN, J. 
EMPEROR—PRosscutor 
versus 
AKBAR ALI—Acousgp 

Penal Code (Act XLV of 1860), ss, 304-4, 279, 
338—Rash or negligent act referred to in s. 304-A 
—Meaning of—Act directly causing death—Neces- 
sity of, for conviction—Death not due to absence 
of horn or tnefficiency of brakes—These facts, if 
can be considered under s. 304-A. 

The rash or negligent act referred to in s. 304-A, 
Penal Code, means the act which is the immediate 
cause of death and not any act or omission which 
can at best be said to be a remote cause of death. 
The words “not amounting to culpable homicide” 
clearly show that what was intended was an act 
which had directly caused the death of any person. 
Sections 279 and 338 are co-relative with s. 304-4, 
which section while as general as s. 338 is restrict- 
ed to cases where death has been caused. Em- 
peror v. Omkar Ram Pratap (1) and Emperor v, 
Sat Narain Pandey (2), referred to. 

Held, that where the absence of the horn or the 


inefficiency of the brakes was notin any way res-- 


ponsible for the death of the pedestrian, the fact that 
the accused's lorry had no horn or had inefficient 
brakes could not in the circumstances of the 


case bs taken into consideration under s. 304-A,- 


Penal Code, though they can be made the subject 
of a prosecution under the Motor Vehicles Act. 


Cr. Ref. made by the Magistrate of Rae 
Bareli. 

Mr. S. C. Das, Assistant Government Ad- 
vocate, for the Crown. 

Mr. Siraj Hussein, for the Accused. 


Judgment.—tThis is a Criminal reference 
made by the learned District Magistrate 
of Rae Bareli recommending that the sen- 
tence of a fine of Rs. 30 inflicted on Akbar 
Ali under s. 304-A, Indian Penal Code, be 
enhanced. 

Akbar Ali is a motor driver. On July 16, 
1935, he was driving a motor lorry þe- 
longing to a firm of Rae Bareli on 
the Rae Bareli Lucknow Road. A bulb 
lock cart was going ahead of the 
lorry and so were two women named 
Mahrania and Maharajia. The driver tried 
to pass the cart to the right and swerved 
for that purpose. While Mahrajia crossed 
the road and went over to the left, Mahra- 
nia turned to the right and was run over 
aud killed. The driver stopped the lorry 
put the dead body into it and took it to 
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Rae Bareli Kotwali where a report of the 
occurrence was made. 

The learned Magistrate found that there 
wes no rashness or negligence on the part 
of the driver so far as his use of the road 
or the manner of driving was coneerned 
but convicted him on the ground that the 
brakes of the lorry were not in perfect 
working order and that the lorry carried 
no horn. 

We are of opinion that so far from 
enhancing the accused’s sentence as recom- 
mended by the learned District Magistrate, 
we must set aside his conviction under 
s. 304-A, Indian Penal Code. The rash or 
negligent act referred to in that section 
means, in our opinion, the act which is the 
immediate cause of death and not any act 
or omission which can at best be said to 
bea remote cause of death. The words 
‘not amounting to culpable homicide 
clearly show that what was intended was 
an act which had directly caused the death 
of a person. A comparison of s. 30f-A with 
ss. 279 and 338 confirms us still further in 
our opinion. These sections are co-relative 
with s. 304-A. Section 279 applied to the 
driving of any vehicle or riding on any 
public way in a manner so rash or negli- 
gent as to endanger human life or to be 
likely to cause hurt or injury to any per- 
son where no hurt has actually been caus- 
ed. Section 338 applied to a case where 
grievous hurt has been caused to any per- 
son by an act being done so rashly or 
negligently as to endanger human life or 
the personal safely of others. This section 
is more general thans. 279 and embraces 
not only the act of driving or riding but 
all acts which endanger human life or 
personal safety. Section 30!-A while as 
general as s. 338, is restricted tocases where 
death has been caused. Now, s. 279 says 
“whoever drives any vehicle or rides on 
any public way in a manner so rash or 
negligent as to endanger human life...” 
showing clearly that it is the rash or neg- 
ligent manner of driving or riding which 
can constitute an offence under that sec- 
tion. 

Similarly s. 338 refers to grievous hurt 
being caused by the doing of any act “so 
rashly or negligently” as to endanger hu- 
man life or the personal safety of others. 
This also shows that grievous hurt must 
be the direct result of the act which is 
rash or negligent and not a remote result 
of such an act. 

We are further supported in our view 
by the cases of Emperor v. Omkar Ram 
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Pratap, 4 Bom. Law Reporter 679 (1) and ` 


Emperor v Sat Narain Pandey, I. L. R. 55 
All. 293 (2). 3 

Our examination of the record has satis- 
fied: us that the absence of the horn or 
the inefficiency of the brakes was not in 
any way responsible for the death of Mu- 
sammat Mahrania. The fact that the accus- 
ed's lorry had no horn or had inefficient 
brakes cannot, therefore, in the cireumstan- 
ces of this case, be taken into consideration 
_ under s. 30L-A, Indian Penal Code, though 

they canbe made the subject of a prose- 
cution under the Motor Vehicles Act. 

We accordingly reject the reference for 
enhancement of the sentence and set aside 
ihe accused’s conviction unders. 304-A, 
Indian Penal Code. The fine, if paid by him, 
will be refunded. 

N. Reference rejected. 


8 4 Bom. L R 679, 

(2) 55 A 263; 145 Ind. Cas. 612; A I R 1933 All, 
232; (1933) A L J 205; LR 14 A 77 Or; (1933) 
Cr, Cas. 389; 6 R A134; 34 Cr. L J 1013. 
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MANOHAR LAL AND OTAERS—APPELLANTS - 


VETSUS 


RUP LAL AND OTHERS—RESPONDENTS 
Succession Act (XXXIX of 1925), ss. 299, 295— 
Civil Procedure Code (Act V of 1908), s. 141, O. IX, 
r. 9—0. IX, r. 9, whether applies to probate proceed- 
ings —Application for probate dismissed for default 


—Application to set aside dismissal dismissed—A ppeal, 


af lies. - 

Having regard to the phraseology of s. 299, Succes- 
sion Act, read with s. 295, and also s. 141, Civil Pro- 
cedure Mode, O. IX, r. 9, does apply to probate pro- 
ceedings. Consequently an appeal irom an order dis- 


missing an applicstion to set aside an order of dis-' 
for probate is” 


missal in default of an application 
competent. Ramani Debt v. Kumud Bandu (1) and 
Surjya Kumar Deb v. Jayanarayan Deb (2), dissent- 
ed from. Rallabandt Veeramma ` v. Subba Rao (8), 


Thakur Prasad v. Fakir Ullah (4) and Sarat Krishna - 


Bose v. Bisheshar Mitra (5), relied on. 


Misc. F. A. from an order of the District , 


Judge, Gujranwala, dated July 1, 1935. 
Mr. Shamair Chand, for the Appellants. 
Messrs. Mela Ram, Mehr Chand Mahajan, 

Brij Nandan Singh and Fakir Ullah, for 

the Respondents. 

Judgment.—An application was made 
to the. District Judge of Gujranwala for 
grant of probate of a will.. The applicants 
were three minors who were represented 
by their next friend, Dina Nath. On the 
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date of the hearing of. tho application 
most of the respondents appeated ; some 
of them, however, had” not been served. 
Out ofthe applicants only one, Chaman 
Lal, minor, was present, their next friend 
and their Counsel both being absent. The 
District Judge dismissed ~ the application 
in default. In his order it is stated that 
Chaman Lal, minor, was. present: itis, 
however, contended that as a fact Manohar 
Lal, minor, was present. This, however, 
is -immaterial for the purposes of the pre- 
sent appeal. An application was made on 
behalf of the minors to set aside the dis- 
missal ofthe application in default, but 
it was dismissed on the ground that no 
reasonable excuse had been shown for 
the absence of the guardian and the Coun- 
sel of the applicants. On the merits, in. 
my opinion, the order of the learned Dis- 
trict Judge cannot be sustained. One of. 
the applicants was present, though he was 
a minor and it was alleged that the: 
guardian was ill and the Counsel also was 
unavoidably absent because he had to 
attend a cremation. 

An objection, however, has been taken 
on behalf - of the respondents that no 
appeal lies from an order refusing to set 
aside a dismissal in default of an appli- 
cation for grant of probate. Itis in fact’ 
contended thatthe provisions of O. IX, 
r. .9, Civil Procedure Code, do not apply 
in -probate proceedings and thatthe only 
remedy of the applicant in such cases is- 
to make a fresh application for grant of 
probate and that such an application is 
not barred bythe provisions of O. IX,, 
r. 9. I&éis not necessary for me to decide 
whether under the circumstances a fresh. 
application for probate lies for that ques- 
tion is not involved in this case. The 
question, however, whether an appeal lies 
to this Court from an order refusing to 
set aside a dismissal of the application in ` 
default, raises some difficulty. It was held 
in Ramani Dbi v. Kumud Bandu (1), ` 
which was followed in Surjya Kumar Deb ~ 
v. Jayanarayan Deb (2), that O. IX, r. 9, 
Civi] Procedure Code, does not apply to 


- probate proceedings. The contrary view, ` 


however, was expressed: in Rallabandi 
Veeramma v. Subba Rao (3), where it was ` 
held that the rule does apply to ‘probate ` 


` proceedings. Under s. 141, Civil Procedure ` 


(1) 14 CW N $21; 7 Ind. Cas, 126;12 O Ld 
135, ae, 

@)A I R 1926 Cal. 1057; 93 Ind, Cas. 374; 53 0 
78... 

($) A I R 1919 Mad, 112; 52 Ind, Gas, 639, 
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Code, the provisions of the Code are made ` 


applicable to all proceedings ofa civil 
nature pending: before the Courts and 
consequently O. IX, r. 9, appears to be 


applicable because the proceedings relat- 
ing to grant of probate are proceedings 
of a civil nature pending before a Court. 


Under s. 295, Succession Act, the proceed: ` 
of probate have 


ings relating to grant 
to take the form of a civil suit in which 
the applicant isthe plaintiff and the op- 
ponent isthe defendant. Section 299} of 
the Act provides that an appeal shail lie 
to the High Court from all orders passed 
by the District Judge in connection with 
proceedings pending before him for grant 
of probate. Therefore sa far as the statu- 
tory provisions of the Indian Succession 
Act read with the Civil Procedure Code 
are concerned, there does not appear to be 
any prohibition to an appeal from an 
order refusing to set aside the dismissal of 
an .application in default.’ In fact I should 


say that s. 299 seems to permit an appeal’ 
Givil - 
Procedure Court, has been made applicable’ 


from such an order. Section 141, 
to probate proceedings-in Thakur Prasad 
v. Fakir Ullah (4), and also in Sarat 
Krishna Bose v. Bisheshar Mitra (5). Iam, 
therefore, constrained to differ from the 
view expressed in thetwo earlier Calcutta 
cases thatthe provisions of O. IX, r. 9, 
do not apply to probate proceedings. 

` The ‘question had arisen before 


in default, fresh applications were made 
for grant ofprobate and it was held that 
the applications were not barred by res 
judicata as O. IK, r.9, did not apply to 
probate proceedings and, therefore, there 
was no bartoa fresh application for grant 
of probate. The logical conclusion of the 
view taken by the Calcutta High Court 
is that no application to set aside a dis- 
missal in default of an application for 
grant of probate is maintainable even 
where such an application has been dis- 
missed in absence of the opponents to 
the grant. The learned Gounsel: for the 
respondents sought to distinguish ihe two 
Calcutta cases on the ground that O. IX, 
r. 9, does not apply to probate proceedings 
only sofaras it containsa prohtbition to 
the institution of new proceedings, but 
there is no good ground for sucha dis- 
tinction because, in my opinion, either 
‘ŒE 17 A 108; 22 I A 44; 6 Sar. 526 (PO 


) : 
(5) 54-C 405; 108 Ind® Cas, 09; A I R 1927 Cal. 531; 
aL OW NOR, ve 
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Court in those two cases because after the: 
dismissal ofthe applications for probate’ 
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. O. IX, r. 9, applies in its entirety} or it 
does not apply at all. In my view having 
regard tathe phraseslogy of s. 299, Sue- 
cession Act; read with s. 295, and also 
s. 141, Civil Procedure Code, O. IX, r. 9, 
doas apply to probate proceedings. I ac- 
cordingly accept this appeal, and setting 
aside the order of the learned District 
Judge send the case back to him with 
direction to proceed with the application 
for grant of probate in | accordance with 
law. The point raised on this appeal, how- 
ever, was a difficult one and I make no 
order as to costs of this appeal. 

D. Appeal accepted. 


_ 
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NARENDRABHAI SARABHAI 
HATHEESING AND OTHERS—P LAINTIFFS— 
APPELLANTS 
VETSUS 

CHINUBHAI MANIBHAI SETH— 

. DEFENDANT—RESPONDENT. 

Letters Patent (Bom), cl.15—Order refusing to 
commit person for breach of undertaking given to 
Court—Whether “ judgment "and appealabie, 

An order of the Court refusing to commit a man 
for breach of an undertaking given to the Qourt 
and embodied inthe order cf the Court cannot be 
said to be a judgment within the meaning of cl. 15, 
Letters Patent (Bom.), since it does not affect the 
merits of any question between the parties and 
consequently such an order is not appealable. 
Mohendra Lall Mitter v. Anundo Coomar Matter (3), 
not followed, The Justices of the Peace for Calcutta 
v, Oriental Gas Co. (1) and Narayanrao Vithal v. 
Soloman Moses (2), relerred to, . 


Sir Jamshed Kanga, for the Appellants. 

Mr. M.C.Chagla, for the Respondent. 

Beaumont, C. J.—This is an appeal 
from an, order made by B.J. - Wadia, J., 
on a notice of motion to commit defend- 
ant No. 1 for breach of an undertaking 
given to the Court and embodied in an 
order of the Court, dated April 19, 1933, 
The learned Judge held that no breach 
of the order was proved which justified 
him in committing the defendant to prison; 
he did not dismiss the motion with costs, 
but made no order on the motion, and 
left each side to pay ils own costs. From 
that order the appeal is brought. A pre- 
liminary objection is taken that no appeal 
lies, and that question turns upon whether 
the order appealed from is a jadgment 
within el. 15, Letters Patent. This Court 
has always acted upon the definition of 
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“judgment” given by the Calcutta High 
Court in The Justices of the Peace for 
Caleutia v. The Oriental Gas Co. (1), where 
Couch, C. J., said (p. 452*) : 

“We think that ‘judgment’ in cl. 15 means a 
gcision which affects the merits of the question 
between the parties by determining some right 
or liability.” 

It is difficult to see how an order of the 
Court refusing to commit a man for breach 
of an undertaking given to the Court can 
be said to affect the merils of any question 
between the parties. The undertaking is 
given to the Court; if it is broken, and 
that fact-is brought to the Court’s notice, 
the Court may take such action as it 
thinks fit. If it comes to the conclusion 
that the order has heen deliberately broken, 
it will probably commit the defaulter to 
jail, but the Court is free to adopt such 
course as it thinks fit. There seems to 
pe very little ‘authority upon the point. 
Sir Jamshed Kanga has referred to a 
decision of this Comt in Narayanrao 
Vithal v. Solomon Muses (2) in which it 
rast held that no appeal lay from an order 
refusing to commit for contempt of a crimi- 
nal nature, and he says that the basis of 
that decision was a distinction between 
contempt of a criminnl nature and con- 
tempt? of a civil nature such as we have 
to deal with in the present case. But it 
appears from the judgment in that case 
that the Advocate-General on behalf of 
the respondent admitted that the order 
sought to be appealed from was a judg- 
ment within cl. 15, Letters Patent. So 
that the point which we have to cousider 
in this case was not before the Court in 
that case. 

The only direct authority on the point 
seems to be a decision of a Full Bench of 
the Calcutta High Court in Mohendra Lall 
Mitter v. Anundo Coomar Mitter (3) in 
which it was held that an appeal lay from 
an order refusing an application to commit 
for contempt of Court. The learned Judges. 
merely expressed the opinion that the 
order was appealable, and dealt with it 
upon the merits. They gave no reasons 
for their decision, and they appear to have 
relied largely upon the English cases which 
were cited to them. The lawin England 
is different because there is no English 
enactment corresponding to cl. 15, Letters 
Patent. In my opinion, to hold that this 
order is appea@lable would be to depart 

Q)8 BL R433; 17 W R 364, 


(2)57 B 286; 143 Ind. Cas. 691; A I R1933 Bom. 
108; 35 Bom. L R 9; Ind. Rul, (1933) Bom. 283, 


(3) 250 238, 4 
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from ihe practice which this Court has 
always followed in adopting the definition 
of “judgment,” to which l have referred. 
It is impossible to say that this order 
deals with any question between the parties. 
lt affects only the right of the Court to 
enforce its ownjorder, and in my opinion, ` 
such an order cannot be said .to be a 
judgment within the meaning of cl. 15, 
The decision of the Calcutta High Court 
ig not binding upon us, and in the ab- 
sence of any reason for supposing that it 
has been followed in other High Courts, 
I think we ought not to follow it. I 
think, therefore, the preliminary objection 
must be upheld and the appeal dismissed 
with costs. Cross-objections dismissed with 
costs. Costs to be set off. 

Rangnekar, J.—I agree. This appeal 
is taken from an order of B.J. Wadia,J., 
on anotice of motion taken out by the ap- 
pellants against the respondent for an order 
that the respondent be committed to jail 
for committing contempt of this Court by 
a breach of the undertaking he had given 
to the Court on April 19, 1933. The ap- 
pellant alleged that the respondent had 
committed several breaches of the order 
which was then made by this Court. 
B. J. Wadia, J» held that the appellants had 
not proved the breaches to his satisfaction, 
though with regard to one or two there 
was some suspicion, and refused to com- 
mit the respondent for contempt. -Mr 
Chagla on behalf of the respondent has 
raised a preliminary objection. He says 
that the order made by B.J. Wadia, J. 
is not-a judgment within the meaning of 
cl. 15, Letters Patent. Now, the exact 
meaning of that expression has given rise 
to a good deal of controversy in the various 
High Courts in this country, butso far as 
this Court is concerned, it has consistently . 
followed a judgment of the Calcutta High 
Court in The Justices of the Peace for 
Calcutta v. The Oriental Gas Co. (1). In 
that case Couch, ©. J. said ip. 452*): 

“We think that ‘judgment’ in cl. 15 means a decision 
which atfects the merits of the question between 
the parties by determining some right or liability.” 

Does the order appealed from decide 
any question between the parties and de- 
termine any right of liability ? On theno- 
tice of motion there was, in mg opinion, no 
question between the parties. Proceedings 
for contempt are matters entirely between 
the Court and the person alleged to have 
been guilty of contempt. No parly hag 
any statutory right to sag that he is en- 
titled as a matter of course to an order. 
rh Rael Ed] TA 
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for committal because his opponent is 
guilty of contempt. All that he can do 
is to come to the Court and complain that 
the authority of the Court has been flouted, 
and if the Court thinks that it was so 
then the Court in its discretion takes action 
to vindicate its authority. It is, therefore, 
difficult to see how an application for con- 
tempt raises any question between the 
parties, so that any order made on such an 
application by which the Court in its dis- 
cretion refuses to take any action against 
the party alleged to be in the wrong can 
be said toraise any question between the 
parties. Sir Jamshed Kanga, however, re- 
lies upon the case in Mohendra Lall Mit- 
ter v. Anundo Coumar Mitter (3); where 
three Judges of the Calcutta High Court 
were of the opinion that an order like the 
one we have in this appeal was appealable. 
No reasons, however, seem to have been 
given tor this opinion, and with all respect 
to the Jearned Judges, I am unable to agree 
that an order refusing to commit the party 
alleged to have commilted a breach of the 
order of the Court is a judgment within 
the meaning of cl. 15, Letters Patent. In 
these circumstances, I think the prelimin- 
ary objection must be upheld and the 
appeal must be dismissed with costs. 

D. Appeal dismissed. 


PRIVY COUNCIL 

Appeal from the Madras High Court. 

July 21, 1936 
Lorp MAUGHAM, Lorp ROOHE AND SIR 

GEORGE RANKIN. 
MURUGESAM PILLAJ—APPELLANT 
versus 
MINAKSHISUNDARA AMMAL— 

i RESPONDENT 

Decree—Construction—Decree on compromise of 
suit between defendant and minor plaintif —De- 
Jendant agreeing to pay certain sum to plaintiff 
who within six monthsafter attaining majority, was 
to execute and get registered receipt in favour of de- 
Jendant—Plaintiff dying before attaining majority 
and leaving mother as heiress—Mother, if can exe- 
cute receipt—Limitation Act (IX of 1908), s.17, 
sub-s. 1—Whether applies to case. 

Rules of construction are rules designed to assist 
in ascertaining the intention, and the applicability 
of many such rules depends upon the habits of 
thought and modes of expression prevalent among 
those to whose language they are applied. The 
English cases do nat afford any guide to their deci- 
sion. Bhagabati Barmanya v. Kalicharan Singh 
(1), referred to. [p. 339, col. 1.) 

The material terms of a compromise decree were 
that “the first edefendant agreed, out of 
grace and affection, to pay to the plaintiff (who was 
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a minor) Rs. 12,000; that, regarding the amount of 
Rs. 15,000 made upof this sum of rupees twelve 
thousand and the aforesaid mesne profits nf 
Rs. 3,000, together with the interest accruing dus 
thereon at the rate of eight annas (half a rupee) par 
cent. per mensem from this day, the plaintiff shall, 
within about six months after hie attaining majori- 
ty, that is to say, before March 31, 1927, execute and 
get registered a receipt in favour of the first defend- 
ant "—“to the effect that the arrears of mesne pro- 
fits have been discharged, without the plaintiff bav- 
ing any claim toa share in sofar as the first de- 
fendant is concerned; that the plaintif shall in 
person or through Court deliver it tothe first de- 
fondant ; that, thereafter the plaintiff ghall, by 
means of a process of Court, recover the aforesaid 
amount (Rs..15,000 and interest) by proceeding 
against the first defendant, the share `of Properties 
mentioned in the suit and belonging to him, and the 
other properties devolved uponhim by means of the 
settlement deed, dated June 2, 1904." Then come 
these words: “ That tillthe said amount is realised, 
the same shall bea charge upon the said properties. 
So long asthe plaintiff does not execute an acquit- 
tance receipt, as aforesaid, in favour of the first 
defendant, within the aforesaid time, the plaintif is 
not entitled to recover thə above amount in the 
aforesaid manner.” On July 11, 1925, the plaintiff 
died unmarried, leaving him surviving his mother 
as his heiress. The infant plaintif, had he surviv- 
ed, would have attained the age of twenty-one on 
September 30, 1926, and six months after that date 
would have elapsed on March 31, 1927, and that 
according to theterms ofthe decree, was the date 
before which he ought to have executed the acquit- 
tance receipt referred toin the decree. The mother 
on November 20, 1928, presented a petition, praying, 
that she might be brought on the record as the legal 
representative of the original plaintiff, her son, and 
that she might recover the amount to which her son 
would have been entitled under the decree had he 
survived : 

Held, that the provision for the execution by the 
original plaintiff of an acquittance receipt was only 
of the nature of a direction inserted ex abundanti 
cautela to prevent its being thought that the plaint- 
iff on attaining his majority was entitled both to 
receive the Rs. 15,000 and interest and to take pru- 
ceedings to set aside the compromise. [p. 339, col. 2.] 

Held, also, that a Hindu mother represents the estate 
of her deceased son for all purposes, and a releass 
receipt executed by her would be as validas if it had 
been executed by the original plaintiff. Inasmuch as 
ander the compromise decree the fate of the 
Rs. 12,000 and of the Rs. 3,000 was, so to speak, 
joined together and the right of the mother must by 
the same with regard tothe Rs. 12,000 as it wag 
with regard tothe Rs. 3,000, that again seemed to 
constitute a strong reason for holding that the payment 
of these sums was not subject to a condition piece- 
dent that the plaintiff in the action should attain the 
age of twenty-one. [ibid] 

Held, further, that the argument that the time 
from. which the period began to run asthe result of 
s. 17, sub-s. (1), Limitation Act, was the death of 
the original plaintiff and, that time having elapsed 
before the petition was presented by the mother the 
application is barred was ill-founded. The intention 
of s. 17 igto limit the time during which an action 
may be brought and not to take away the rights of 
a person who isa possible defendant to an action, 
and it was not intended to accelerate any right of 
action against such a person. If the plaintif had 
attained the age of twenty-one, he would doubtlos; 
have had at that time a right to recover the Ra. 15,0JU 
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upon executing the document but the first defendant, 
would have been quite entitled to say that no action 
could be brought against him to recover the Rs. 15,000 
until September 30, 1926, the date when the plaint- 
iff would have attained twenty-one. The right to sue, 
therefore, in this case had not acciued at the time 
when the plaintif died and, accordingly, the section, 
not having the effect of accelerating the right 
against the plaintiff, had no effect as causing timeto 
run fiom that date. [p. 340, col. 1.] 


Mr. J. M. Parikh, for the Appellant. 

Lord Maugham.—This is an appeal 
from an order of the High Court of 
Judicature at Madras, dated August 22,1934, 
affirming the order of the Court of the Sub- 
ordinate Judge, of Cuddalore, dated August 
22, 1980. The orders were made in proceed- 
ings for the execution of a compromise 
decree dated March 20, 1919, on a petition 
presented by the legal representative of 
one Muthukumara Pillai, deceased, which 
was dated November 20, 1928. The respon- 
dent does not appear, and Mr. Parikh, for 
the appellent, has said everything that 
can properly be said in 
appeal, but their Lordships are unableto 
accept the view that the judgments of the 
Courts in India are incorrect. 

The facts are comparatively simple. In 
or about the year 1912, one Narayana 
Pillai and his, two minor sons, whose first 
names were Murugesam and Muthukumara, 
formed a Hindu joint family. On February 
26,1912, the father, Narayana, partitioned 
the joint family properties amongst the 
three co-parceners, namely, himself and his 
two infant sons, and he executed a deed of 
partition which was registered. Shortly 
afterwards, namely, on March 15,1912, he 
made a will disposing of his share of those 
properties and two days later he died. He 
left surviving him his two minor sons and 
two widows. The mother of the younger 
son, Muthukumara, was named Minakshi- 
sundara Ammal, and she is the respondent 
to ihe present appeal. On April 27, 1915 
the minor and younger son, Muthukumara, 
by his next friend, his mother just men- 
tioned, instituted a suit in the Tem porary 
Subordinate Judge’s Court at Cuddalore, 


which was afterwards transferred to the 
Court of the Subordinate Judge at 
Cuddalore. There were six defendants to 


that suit, including the present appellan 
the elder of the two She In ihe Bite 
declaration was sought that the partition 
deed and the will were invalid and not 
binding upen the plaintiff. The suit was 
contesied, but was eventually compromised 
and the Subordinate Judge in his decree 
stated Ihat it was in his opinion a fit and 
proper compromise and was for the benefit of 
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the minor plaintiff. This decree dated March 
20, 1918, is the decree on the true construc- 
tion of which the present question arises. 
The material terms are as follows: 

“That both the parties shall admit that the 
registered partition deed, dated February 26, 1912, 
and the registered deed of will, dated March 15, 
1912, executed by the plaint-mentioned Narayana 
Pillai are genuine and valid; that they shall take 
into themselves with all rights the properties set 
apart respectively for them in the said partition 
deed; that, from this day, the plaintiff's next 
friend shall execute and get registered a security 
bond for Rs. 6,000 in respect of some adequate im- 
movable properties and file it in Court to the satisfac- 
tion of the Court; thai, thereupon, the plaintiff's 
next friend for andon behalf of the plaintiff shall 
take out execution proceedings through Court and 
obtain delivery of possession of the plaintiff's share 
of properties referred to in the suit and marked Cin 
the said registered partition deed.” 

That was duly done. 

“That, in the matter of the first defendant''—that 
is the present appellant—“and the fourth defendant 
ag guardians having been in enjoyment of the said 
properties marked O to this day, an account was 
taken in the presence of the mediators, and the 
amount found due to the plaintiff is Rs. 4,500; that, 
out of this sum of rupees four thousand five hundred, 
deducting the sum of Rs. 1,500, which has this day 
been paid by the firet defendant to the plaintiff's 
next friend, for the expenses in the matter of her 
having protected the minor till now, the balance 
is Rs. 3,000; that since some more properties have 
come down to the first defendant from his maternal 
grandfather, Arumugam Pillai, some mediators’”— 
including some persons who need not be men- 
tioned—‘‘requested that some amount may be given to 
the plaintiff.” 

Now come the material words : 

“That thereupon, the first defendant agreed, vut 
of grace and affection, to pay to the plaintiff 
Rs. 12,000; that, regarding the amount of Rs. 15,000 
made up of this sum of rupees twelve thousand 
and the aforesaid mesne profits of Rs. 3,000, together 
with the interest accruing due thereon at the rate 
of eight annas (half a rupee) per cent. per mensem 
from this day, the plaintiff shall, within about six 
months after his attaining majority, that isto say, 
before March 31, 1927, execute and get registered a 
receipt in favour of the first defendant’— (that is 
the present appellant—“to the effect that the arrears 
of mesne profits have been discharged, without the 
plaintiff having any claim to a share in so far as the 
first defendant is concerned; that, the plaintiff shall 
in person or thiough Court deliver it.to the first 
defendant; that, thereafter, the plaintiff shall, by 
means of a process of Court, recover the aforesaid 
amount (Rs. 15,000 and interest) by proceeding 
against the first defendant, the share of properties 
mentioned inthe suit and belonging to him, and the 
other properties devolved upon him by means of the 
settlement deed, dated June 2, 1904.” 

Then come these words: 

“That till the said amount is realised, the same shall 
be a charge upon the said properties. So long as 
the plaintiff does not execute an acquittance receipt, 
ab aforesaid, in favour of the first defendant, 
within the aforesaid time, the plaintif is not 
entitled to recover the above amount in the aforesaid 
manner,” : : r 

Their Lordships follow in the lest sen- 
tence the translation of the words appearing 


i 


_ whose language they are applied.” 
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both in the judgment of the Subordinate 
Court and in the judgment of the High 
Court of Madras. There are some other 
provisions in the decree which it is not 
material to state. 

On July 11, 1925, the plaintiff Muthu- 
kumara died unmarried, leaving him surviv- 
ing his mother, the present respondent, as 
his heiress. The appellant is his next 
reversioner. The infant plaintiff, had he 
survived, would have attained the age of 
twenty-one on September 30, 1926, and six 
months after that date would have elapsed 
on March 31, 1927, and that, according to 
the terms of the decree, was the date before 
which he ought to have executed the ac- 
quittance receipt referred to in the decree. 

The respondent, on November 20, 1928, 
presented a petition, to which reference 
has already been made. By that petition 
she prayed that she migut be brought on 
the record as the legal representative of 
the original plaintif, Muthukumara Pillai, 
her son and that she might recover the 
amount to which her son would have been 
entitled under the decree had he survived. 

Various objections to this relief were 
raised by the first defendant before the 
Subordinate Court and before the High 
Court of Madras. Before their Lordships 
two objections were presented and urged 
by Mr. Parikh. They may be stated thus: 
that according to the true construction of 
the decree, the right of Muthukumara to 
recover the sum of Rs. 15,000 and interest 
was a personal right and was contingent on 
his attaining the age of majority and then 
performing the condition, as it is said, of 
his giving the receipt or acquittance within 
the stipulated time; and secondly, that the 
proceeding by petition to which reference 
has been made was not commenced within 
the period of limitation, which was said to 
be found ins. 17, sub-s.(1) of the Limita- 
tion Act No. IX of 1908 which will have to 
be referred to later in more detail. 

Dealing first with the question of con- 
struction, their Lordsh ps think it right to 
bear in mind the warning given by their 
Lordships in the case of Bhagabat 
Barmanya v. Kalicharan Singh (1) that: 

“Rules of construction are rules designed to assist 
in ascertaining the intention, and the applicability 


of many such rules depends upon the habits of thought 
and modes of expression prevalent among those to 


Tt does not seem to their Lordships that 
the English cases afford in this case any 

(1) 38 O 468 at p. 474; 10 Ind. Cas. 641,15 C W 
N 393; 9M LT 411; 130 L J 434; 21 M L J 387; 
8 A L J 433; 13 Bom. UR 375; (1911) EM WN 
295; 38 I A 54(P O). 
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guide to their decision. The question, 
whether the words alleged to form a condi- 
tion precedent point to such a condition, 
must largely depend upon the nature of 
the thing to be done in relation to the 
context, and the first consideration which 
arises in the present cise is that the provi- 
sion for the execution by the original 
plaintiff of an acquittance receipt in favour 
of the first defendant was a provision 
which the law would have required if the 
plaintiff desired to receive the Rs. 15,000 
and interest. It seems to their Lordships 
that the provision is only of the nature of a 
direction inserted ex abundanti cautela to 
prevent its being thought that the plaintiff 
on attaining his majority was entitled both 
to receive the Rs. 15,000 and interest and to 
take proceedings to set aside the com- 
promise. 

The second consideration is this: it seems 
very unlikely that the compromise would 
have been framed in such a form that the 
Rs. 3,000 which were given as representing 
the balance of the mesne profits to which 
the plaintiff was beyond doubt entitled, 
whether the compromise agreement was set 
aside or not, were to be paid only if the 
plaintiff attained his majority and were ina 
sense to constitute a free gift to the first 
defendant, the present respondent, if the 
plaintiff unhappily died before attaining 
twenty-one. Inasmuch as under the com- 
promise decree the fate of the Rs. 12,000 
and of the Rs. 3,000 is, so to speak, joined 
together and the right of the petitioner, the 
present respondent, must be the same with 
regard to the Rs. 12,000 as it is with regard 
to the Rs. 3,000, that again seems to their 
Lordships to constitute a strong reason for 
holding that the payment of these sums 
was not subject to a condition precedent 
that the plaintiff in the action should attain 
the age of twenty-one. Tae respondent as 
a Hindu mother represents the estate of her 
deceased son for all purposes, and a release 
receipt executed by her will be as valid as 
ifit had been executed by the original 
plaintiff, Muthukumara Pillai. 

In the opinion of their Lordships the 
decisions of the two Uourts in India on this 
matter were perfectly correct, and their 
Lordships are unable to take the view that 
the condition expressed was a condition 
precedent or that the right of the original 
plaintiff was a purely personal right whieh 
came to an end upon his death. 

There remains the question of the Limita- 
tion Act, No. LX of 1908. The High Court 
of Madras has held that the relevant section 
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under which a limitation arises is cl.7 
of Art. 182 of Sch. I of the Act. If that 
view is correct, it would seem to follow 
that inasmuch as the petition was filed 
within three years after. September 30, 1926, 
the date when the original plaintiff would 
have attained twenty-one, if he had 
survived, the application is not barred by 
time. 

It is, however, contended on behalf of 
the appellant that this conclusion is ex- 
cluded by the effect of s.17, sub-s. (1) of 
the Limitation Act. That sub-section is in 
these terms: 

“Where a person who would, if he were living, 
have aright to institute asuit or make an applica- 
tion, dies before the right accrues, the period of 
limitation shall be computed from the time when 
there ie a legal representative of the deceased 


capable of instituting or making such suit or applica- 
tion.” 


The argument is that the time from 
which the pericd began to run as the result 
of this section was the death of the 
original plaintiff aud, that time having 
elapsed before the petition was presented 
by the respondent, it is said that the ap- 
plication is barred. Their Lordships think 
that this argument is ill-founded. The 
intention of s. 17 isto limit the time during 
which an action may be brought and not 
to take away the rights of a person who is 
a possible defendant to an action, and it 
was not intended to accelerate any right of 
action against such a person. If the 
plaintiff had attained the age of twenty- 
one he would doubtless have had at that 
time a right to recover the Rs. 15,000 upon 
executing the document to which reference 
has been made, but the first defendant, the 
present appellant would have been quite 
entitled to say that no action could be 
brought against him to recover the 
Rs. 12,000 until September 30, 1926, the date 
when the plaintiff would have attained 
twenty-one. The right tosue, therefore, in 
this case had not accrued at the time when 
the plaintif died and, accordingly, the 
section, not having the effect of accelerat- 
ing the right against the appellant, has no 
effect as causing time to run from that 
date. Their Lordships are of opinion that 
the decision of the High Court of Madrasin 
that respect also was correct. 

It follows that the appeal should be dis- 
missed and their Lordships will humbly 
advise His Majesty accordingly. 

D. Appeal dismissed. 
solicitor for the Appellant:—Mr. G. K 
Kannepallic 
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PRIVY COUNCIL 
Appeal from the Patna High Court 

July 29, 1936 

Lorp THANKERTON, Sir Saapr Lat AND SIR 

Grores RANKIN. 

Musammat BINDA KUER AND OTHERS— 

APPELLANTS 
VETSUS 
LALITA PRASAD CHOUDHARY AND 
oT HERS—RESPONDENTS 

Hindu Law—Adoption deed—Construction—Held, 
adoption was in Dattaka form—Estoppel—Family 
arrangement—Person entering into compromise for 
purely personal motives—Whether binding on rever- 
sioners. 

Held, on construction of adoption deed that apart 
altogether from any estimate of probability arising 
out of such circumstances asthe ageof the adopted 
gon or the fact that adopting father's wife's sradh 
ceremony was performed by him, the fact that the 
adopting father stated expressly that the adopted 
son “was struck off from heirship of his natural 
father and became without concern with him and 
came into my sonship”, was equivalent to an express 
declaration that the adoption was in the Dattaka 
form and not inthe Kritrima form, and asthe dec- 
laration was made in the most solemn manner ina 
document witnessed by a large number of neigh- 
bours and friends, it would require very strong 
evidence indeed to cast doubt upon the nature of 
the adoption. [p. 342, col. 2; p. 343, col. 1.) 

Tt is doubtless good that family disputes should 
be settled and that those who agree to settle should 
be held to thair agreement. But where a person 
bargains away the chances of bis descendants in 
general in order to obtain for himself an immediate 
share in the estate, he is making an agreement which 
calls for no special favour from the Courts and 
reversioners are not estopped from asserting their 
tight. Hardet v. Bhagwan Singh (2), approved. [p. 
344, col, 2) s 

Messrs. Dunne, K.C. and J. Chinna Durai, 
for the Appellant. 

Mr. S. Hyam, for the Respondent. 

Sir George Rankin.—These are two 
consolidated appeals brought by the plain- 
tiffs whuse suit was decreed by the Sub- 
ordinate Judge of Muzaffarpur on 
August 16, 1928, but was dismissed by 
two decrees of the High Court of Patna on 
December 14, 1932. 

_ The plainistis claimed declaration of their 
title to, and a decree for possession of, 
a half share of the properties relerred 
to in the plaint as having belonged to 
one Bajrangi Lal, who died in 1861, and 
whose widow, Musammat Amola Kuer died 
in 1916. The plaintiffs’ case was that tey, 
togetuer with defendant No. 63, were 
entitled to hall, and that defendants Nos. 1 
and 2 and the husband of defendant No. 3 
were entitled to the other half. A number 
of other persons were impleaded as pur- 
chasers from the widow of different items 
of her husband’s-property, but both Courts 
in India have negatived the pleas of legal 
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necessity and the purchaser respondents: 


can make no higher case than those res- 
pondents who are members of the family. 
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Their Lordships will use the expression “the 
defendants” as comprising the latter class 
only. 














MADARI LAL 
| ks 
|| 
Hanoman Dutt Bahiro Dutt Ganesh Dutt Mahesh Dutt Narain Dutt 
_ d, 1858 d. before 1849 d. 1884 d. 1868 d. 1867 
| 
Bajrangi Lal Bigu Lal Pheku Lal Bajrangi Naurangi ? Naurangi Lal 
(adopted) d. 1861 d. 1849 d. 1861 Lal Lal (adopted son.) 
x x b. 1847 d. 1885 
Musammat Amola Musammat 1852 adopted ? adopted by 
Kuer Anandi Kuer by Hanoman Narain Dutt 
d. 1916. d. 1885. Dutt. 
eae | 
Awadh Behari Biijbihary 
d, 1889 d. 1883, 
x 
Musammat Ram Kali Kuer 
Barhamdeo Baldeo Narain Basdeo 
defendant No. 2 defendant d. 1919 
No.1 x 
Kapildeo | Musammat 
Narain Bishundeo Chandrawati 
defendant No. 4 Narain Kuer 
| defendant No. 5. defendant No. 3. 
Bachu Babu 
defendant No. 6. 
ee ne a 
oo | | | 
J ee Achutanand Biswanath Adya Dutt 
d. 1898 d. 1883 d. 1879 d. 1884. 
x x 
Musammat Lachu Koer | | Musammat 
d. Kartick 1923, Surnam Ram- Trilok Shyampati Koer 
plaintiff jatan Nath 
No. 1. d.after d. 1912, i 
1324 1917 
r Jamuna Bindbasni 
j | Mahendra Kishore Prasad d. 1902. 
Bhagwati Prasad Guojeshwari Lakshi Prasad plaintif defendant No. 63. 
plaintiff d. 1910. plaintiff No, 4. 
No, 2. No. 3. 


From the pedigree, it will be seen that 
the common ancestor of plaintiffs and 
defendants was one Madari Lal. He had 
five sons, Hanuman, Bhairo, Ganesh, Mahesh 
and Narain. It is common ground that the 
sons were all divided. The plaintiffs belong 
to the branch of the son Ganesh, and the 
defendants lo the branch of the son Mahesh. 
Mahesh had two sons, Naurangi Lal and 
Bajrangi Lal. OfHanuman it is clear that 
in or about 1852,-he adopted Bajrangi Lal; 
and the chief point of controversy between 
the parties in the present case is whether 
this adoption was in the “Dattaka form or 
in the Kritrima. forme Bajrangi Lal, at the 
time, was some 5 or 7 years old,and he 


appears tohave died childlessin or about 
1861, at about 15 years of age, leaving 
him surviving his child widow Amola. 
An important document in the case is a 
registered will, dated May 11, 1857, witness- 
ed by a considerable number of persons 
and executed by Hanuman. Itis not quite 
strictly described as a will, as ib purports 
to effect that Hanuman’s property should, 
for the rest of his life, be in his possession 
as a trustee or guardian for Bajrangi Lal, 
but the main purpose of the instrument 
isto declare that Bajrangi Lal should 
succeed to the properties of Hanuman. 
‘Hanuman died not long after executing 
this instrument, namely in 1858 In 1867, 
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his brother, Narain Dutt died, having, it 
would appear—although the matier is not 
conceded on behalf of the plaintiffs appel- 
lants in this appeal—adopted Naurangi 
Lal, the other son of Mahesh. Their Lord- 
ships will assume, for the purposes of the 
present decision, though this adoption 
was atone time challenged, that it was, in 
fact, made and was made as the defendants 
allege, in the Kritrima form. 

Bhairo, the first to die of the sons of 
Madari Lal, left ason Bigu Lal, who died 
in 1849, leaving a widow Anandi Kuer. 
When she died in 1885, questions arose as 
to the persons entitled to succeed to the 
property of Bigu Lalas being his nearest 
reversioners. Ganesh, the head of the 
branch to which the plaintiffs belong, had 
died in 1884, having on April 6, 1868, 
entered intoa compromise with his nephew 
Naurangi Lal, evidenced by a petition of 
that date in a proceeding under the Succes- 
sion Certificate Act of 1860. The immediate 
oceusion of the proceeding was tbe death 
of Narain in 1867, which raised the question 
whether or not Naurangi Lal was his adopt- 
ed son. Ganesh claimed to be entitled to 
a share of Narain’s property as his brother. 
Naurangi Lal, it would appear, based his 
claim on a deed called a karta putri deed. 
This dispute was settled by a compromise 
into which was brought not only the ques- 
tion of the succession to Narain, but ques- 
tions of the prospects of succession to the 
property of Hanuman and Bigu Lal. Of 
the three annas and four gundas share of 
Narain in the family property, it was agreed 
thattwo annasand two gundas should go 
to Naurangi Lal, and one anna and iwo 
gundas to Ganesh. Of Bigu Lal's share, 
then in possession of his widow, it was 
agreed thattwo annas and four gundas 
should, on the death of the widow, go to 
Ganesh, and one anna to Naurangi Lal. Of 
Hanuman’s share, which had descended 
to Bajrangi Lal and was, at the time, in the 
possession of Amola as his widow, it was 
agreed that on her death, ihe whole should 
go to Naurangi Lal, and Ganesh and his 
heirs should have no claim thereto. This 
compromise was acted on by the Court, 
a certificate being given to the claimants 
for the recovery of the assets of Narain 
in accordance with the compromise. The 
agreement was expressed to be made by 
each of the uncle and nephew on behalf of 
himself and his heirs. 

On the facts, the questions which arise 
for consideration may be stated as two. 
First, whether the adoption of Bajranagi 
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Lal by Hanuman was in the Dattaka or in 
the Kritrima form; secondly, whether by 
reason of the compromise of April 6, 1868, 
and the actings of the parties thereunder the 
plaintiffs if prima facie entitled as rever- 
sioners of Bajrangi Lal have nevertheless 
lost their right. f 

On the first question, it is not in contro- 
versy thatthe plaintiffs are prima facie 
entitled to the share which they claim 
in the property of Bajrangi Lal, if his 
adoption is proved to have been in Dattaka 
form, and the plaintiffs do not dispute 
that if the adoption was in the XKritrima 
form, their claim must fail. Yn view of the 
terms of the instrument executed by 
Hanuman on May 11, 1857, it is difficult, 
at first sight, to find much room for 
controversy upon the point. The instrument 
reads:— 

“On account of being childless, to attend upon 
me and to perpetuate theline of my family and the 
name and memory of my ancestors, according to the 
permission of the Shastra, I brought into my 
sonship Babu Bajrangi Sahay, son of my own brother : 
Babu Mahesh Dat as my son from his childhood 
on Aghan 5, 1259 Fasli, with the consent of his 
mother and father and other relations and of my 
own free will ənd my wife, and reared him as the 
son born of my loins in great luxury and comfort. 
Both the marriage and tonsure ceremonies of the 
said Babu were performed under my authority; 
and the sradh ceremony of my wife was performed 
by the said Babu asa son. For this reason the said 
Babu Bajrangi Sahay was struck off from heirship 
of the said Babu Mahesh Dat and became without 
concern with his own brother and came into my 
sonship. Hence by taking into consideration the 
unstability of life and my old age and for avoiding 
disputes and troubles in future in asound state of 
my body andmind, and of my own free will and 
accord I give out in writing and solemnly declare 
that save and except the said Babu, my adopted 
son, no one else is or shallbe my heir. I put the 
said Babu instead of myself in possession and 
occupation of all the household properties, houses, 
shares in mauzas Bakhri Simra, tola Sekhnauna, 
otherwise called Sagerdina, tappa Sirauna and 
Purani Mehsi Pargava Mehsi appertaining 
to District Saran mauza Chhitarpatti, 
tappa Khanzadpur, mauza Kharauni, mauza 
Sagahri Chhitra and lands of tola Ramnagar 
pargana Morwah Kalan, zillah Turki, appertaining 
to District Tirhut, properties in cash and kind, move- 
able and immovable properties and all kinds of 
debts due by me and tome (illegible and un-intelli- 
gible). As heis minor I have at present kept 
the village and Court affairs in my hands as his 


~ guardian.” 


Apart altogether from any estimate of 
probability arising out of such circum- 
stances as the age of Bajragni Lal or the 
fact that Hanuman’s wife’s sradh ceremony 
was performed by Bajrangi Lal, it will 
be noticed that Hanuman, in this docu- 
States expressly that Bajrangi 
“was struck off from heirship of the said 
Babu Mahesh Dat and became without 
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concern with his own brother and came into 
my sonship.” This is equivalent to an ex- 
press declaration that the adoption was 
in the Dattaka form and not in the 
Kritrima form, and as the declaration is 
made in the most solemn manner in a 
document witnessed by a large number of 
neighbours and friends, it would require 
very strong evidence indeed to cast doubt 
upon the nature of the adoption. Their 
Lordships are unable to find any force 
sufficient for this purpose in the consi- 
derations which have led the learned 
Judges of the High Court at Patna to 
hold that the plaintiffs have failed to 
prove that Bajrangi Lal was adopted 
in the Dattaka form and to regard 
the evidence as a whole .as being 
inconclusive and insafficient for such a 
finding. It seems to be altogether without 
Point to canvass other expressions in the 
will on the footing that the crucial clause 
has been left out, and that the nature of 
the adoption is to be gathered from a 
minute or critical consideration of the 
language of the other clauses. The will 
is incapable of any other construction 
than that it speaks to a Dattaka adop- 
tion, and unless good reason can be shown 
for rejecting it allogether,.it must be held 
‘to determine the point. 

The leading judgment of the High 
Court, that of Kulwant Sahai, J., says 
that if it can be proved that Bajrangi Lal 
as a result of his adoption did in fact 
cease to have any connection with his 
natural father and brothers it would no 
doubt be a factor in favour of the con- 
.tention that the adoption was in the 
Dattaka form. The learned Judge goes 
on to say that there is no evidence that 
Bajrangi Lal ceased to live with his par- 
en's and brothers, and that there is evi- 
dence that after his death his widow 
Amola was living with Naurangi Lal, her 
husband’s kinsman. Their 
are at a loss to appreciate why it should 
be thought that these considerations dis- 
place the statements in Hanuman’s will. 
The will itself is much more cogent evi- 
‘dence as to what was done at the time, 
than precarious inferences now drawn from 
inadequate materials as the result 
of an investigation made more than 
sixty years after the event. 

The learned Judge thought also that 
the petition of Ganesh, dated April 7, 1868, 
in the Succession Certificate case in res- 
pect that Ganesh agreed that Naurangi 
Lal should, “upon ‘the death of Amola 
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take the whole of Bajrangi Lal's 
share, proves that the adoption was 
not in the Dattaka form. Bajrangi Lal 


in the petition is described as the beradar 
hakiki of Naurangi. The learned Judge 
inferred that Ganesh knew that: Naurangi 
was the nearest reversionary heir in res- 
pect of Bajrangi Lal's share, because 
he remained the full brother of Naurangi 
and although it was shown thatin other 
documents Ganesh had made a clear state- 
ment that Bajrangi Lal was the ‘‘Dattaka 
putra” of Hanuman he considered that it 
is proved that Ganesh knew that the adop- 
tion was in the Kritrima form. He re- 
ferred also to à mukhtarnama of 1877, 
whether Amola describes Barjrangi as the 
Kartaputra of Hanuman. It has in point 
of fact to be admitted that not before 
1914 can any document be found stat- 
ing in terms that Bajrangi Lal was the 
Kritrimaputra of Hanuman. It appears 
to their Lordships to be reasonably plain 
that in the Mithila country where the 
Kritrima form is said to be now in almost 
universal use—‘overwhelmingly the usual 
form in Mithila,” as Macpherson, J., with 
his great experience doubtless correctly 
states—Kartaputra will generally refer to 
a Kritrima adoption, but it seems unneces- 
sary to doubt that it is at times used in 
respect of any adopted son, as one learned 
author, Gopalchandra Sarkar Shastri, has 
according to the High Oourt stated. There 
is the evidence of a witness called by the 
defendants (D. W. No. 5) that the family 
of the parties originated in the west, that 
is, that the family does not come from 
the Mithila country originally. This may 
account for the form of the transaction 
of 1852. Even if it be assumed upon 
the present question that Naurangi Lal 
was adopted by Narain in the Kritrima 
form,- and that in modern times the Kri- 
trima form is almost universal in Mithila, 
their Lordships see no sufficient reason to 
doubt that in 1852 Hanuman had done 


‘what in his will he says he had done, 


and they agree with the finding on this 
point of the trial Judge. ae 
` Upon the second point in the case itis 
necessary to refer to what happened in 
respect of the compromise entered into 
between Ganesh and Naurangi Lal on 
April 6, 1868. h 

In 1885 the death of Anandi Kuer open- 
ed up the succession to the share of 
Bhairo Dutt’s son Bigu Lal, who had died 
long before, namely in 1849. At that time 
the prima facie right as next Teversioner 
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of Bigu “Lal lay with Jairam of the branch 
of Ganesh and Awadh Behari of the 
branch of Mahesh. The two were entitted 
to equal shares, but under the compromise 
of 1868, two annas and four gundas were 
to go to the branch of Ganesh and one anna 
‘to that of Naurangi. Awadh Behari was 
content with his one anna, and Jairam or 
his creditors obtained two annas and 
four gundas. This means that Jairam 
took a benefit under the compromise. 

The High Court have expressed the opi- 
nion that the plaintiffs are estopped from 
now challenging the validity of the transac- 
tion of 1898, but in their Lordships’ view, 
no defence arises tothe defendants either 
from the compromise of 1868 or from any- 
thing done by the plaintiffs thereunder. 
In 1868, the plaintiffs, if any of them were 
born, had no interest whatever in the estate 
of Bajrangi Lal. Even if Ganesh had 
been their guardian he would not have 
had authority to enter into any transaction 
with regard to the plaintiffs’ prospects of 
succeeding to Bajrangi Lal’s estates: Amrit 
Narayan v. Gaya I). It may well he, 
especially -as the Transfer of Property Act 
had not at that time been passed, that 
Ganesh and Naurangi could effectively 
bargain together in 1868 with reference to 
their own prospects of being reversioners to 
Bajrangi Lal. The plaintiffs, however, 
who have upon the deaih of Amola become 
entitled to a share of the reversion, do not 
take through Ganesh but take directly 
from the last full owner. In like manner 
the plaintiffs donot take through Jairam 
and even ifit be clear that by taking a 
benefit under the compromise of 1868 Jai- 
Tam was estopped from claiming any right 
as Bajrangi Lal’s_reversioner, this proposi- 
tion does not in any way affect the 
plaintiffs. 

The High Court referred to a number of 
documents in considering whether the plain- 
tiffs were bound by the comprcmise of 1868. 
It is, however, impossible to discover any- 
thing which can defeat the plaintiffs’ 
claim from Exs. A. 2, H.1, ©.1, A.l 
or K. The only m:terial document is Ex. 
C. 2 dated March 4, 1891, a deed 
of sale executed by Jairam in favour of 
the plaintiffs wherein the ccmpromise of 
1868 is referred to as explaining why Jai- 
1am had two annas four gundas out of the 
thiee annas four gundas share of Bigu 


(1) 45 LA 85; 44 Ind, Cas, 408; 23M LT 149; 99 
O WN 409; 27 CL J 296; 34M L J 298,4P LW 
221, 16 AL J.265; (1918) M W N 306;7 L W 58l; 
20 Bom. L R 546; 45 O 590 (Œ C). 
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Lal. By this instrument Jairam being in 
need of money sold to the plaimiffs for 
Rs. 500 in cash 13 gundas out of the one 
anna 13 gundas which remained to him, 
from the two annas four gundas before 
mentioned, after Munni Ram's execution 
sale. Inthe view ofthe learned Judges 
of the High Court the plaintiffs by this 
purchase “ratified” the compromise of 
1868 and areestopped from now claiming 
Their 
Lordships are unable to regard this tran- 
action as sufficient to exclude the plain- 
tiffs from the inheritance which became 
theirs in 1916. Toall that he got from 
Bigu Lal's estate in 1885 Jairam had title 
and good title, which he could pass to a 
stranger: tothe bulk of it he had title 
independently of the compromise. His 
transferee, if a stranger, would stand 
solely upon the rights of Jairam, and it 
seems wrong in the present case to regard 
the plaintiffs, who were no parties to the 
bargain of 1868, asin any different posi- 
tion because they are descendants of 
Ganesh. Even if one can justly allocate 
that part of Jairam's twoannas four gundas 
which depended onthe compromise to the 
later purchase of the plaintiffs rather than 
to Munni Ram, whom it would not hurt ; 
the plaintiffs by accepting Jairam's title do 
not undertake towards third parties to 
make that title good in all events. Nor 
does their acceptance of what title Jairam 
had as sufficient consideration for their 
purchase money mean that the plaintiffs 
took a benefit under the bargain of 1868 
so as to oblige them to bring under that 
bargain independent rights of their own: 
Their Lordships are aware of “the favour 
shown by the Courts to family arrange- 
ments” [per Viscount Cave in Hardei v. 
Bhagwan Singh (2)],; and itis doubtless 
good that family disputes should be settled 
and that those who agree to settle should 
be held to their agreement. But Ganesh 
in the present case can have had little 
chance in ordinary course of surviving 
Amola and when he bargained away the 
chances of his descendants in general in 
order to cbtain for himself an immediate 
share in the estate of Narain, he was 
making an agreement which calls for no 
special favour from the Courts. In 1885 
Jaiiam may have had equally little difficulty 
in preferring the bird in the hand. The 
plaintiffs had neither right nor power to 
interfere with their kinsmen’s choice. Unless 


(2) 240 W N105 atp. 109; 50eInd. Cas. 812;1 U 
PLR@C) 10213 L W 436; 2 P L T 237 (PO), 
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the plaintiffs’ individual conduct makes it 
unjust that they should have a place among 
Bajrangi Lal's reversioners their legal 
rights should have effect. Their Lordships 
do not consider that the defendants have 
succeeded in showing that the compromise 
of 1868 or the actings of the plaintiffs or 
their kinsmen thereunder estop the plain- 
tiffs from asserting that they are entitled 
as reversioners of Bajrangi Lal. 

These findings dispose of the appeal, as 
it was not contended before their Lordships 
that the Courts in India were wrong either 
in negativing legal necessity for Amola's 
transfers or in negativing the plea of estop- 
pel, based upon the circumstance that 
certain of the plaintiffs had acted as at- 
‘testing wilnesses or scribes in connection 
with her transfers. 

The appeal must be allowed, the two 
decrees of the High Courts set uside and 
the judgment of the trial Court restored. 
As the plaintiffs have entered into a com- 
promise in respect of this appeal with 
certain of the respondents, eect will be 
given thereto. Their Lordships will humb- 
ly advise His Majesty accordingly. The 
respondents who have not compromised 
must pay the costs of the plaintiffs here 
and in the High Court. 

D. Appeal allowed. 

Solicitors for the Appellants :—Messrs. 
Hy. 8. L. Polak & Co. 

Solicitors for the Respondents :—Messrs. 
Douglas Grant & Dold. 


’ PRIVY COUNCIL 
Appeal from the Nagpur Judicial 
Commissioner's Court 
July 29, 1936 
Lorp THANKERTON, SIR SHADI LAL AND 
Sır Grorce RANKIN 
PARASHRAM BALAJI DESHMUKH: 
AND ANOTHER—APPELLANTS 
VETSUS 
ASARAM AND OTHERS—RRSPONDENTS 

C. P. Tenancy Act (XI of 1898), s. 46, sub-s. (3), (5) 
—Morigage of trees on occupancy land—Land expressly 
excluded—Other items also mortgaged—Deed register- 
ed—Validity — Duty of registering authority —Trial 
Court, holding trees did not constitute right in 
occupancy —But trees excluded from properties to 
be sold for realization — No appeal by morigagee— 
Held, mortgagees could not enforce their claim against 
trees. 

Sub-section (5) of s. 46, ©. P. Tenancy Act, does not 
determine the question of validity or otherwise of the 
transaction itself. Sub-section 5 merely shuts out 
the evidence, which would furnish a proof of the 
transfer, but does not enlarge the sphere of the pro- 
hibition, The registration or non-registration of the 


PARASHRAM BALAJI v. ASARAM (Pi. C.) 


345 


document does not affect the inherent character of 
the transfer, which is to be judged by another pro- 
vision. i 

Where the document of transfer includes only the 
trees and expressly excludes the occupancy land on 
which the trees stand, and the Registering Officer 
evidently thinks that ex facie the instrument does not 
transgress the law. It cannot be held that the 
Registering Officer had no jurisdiction to register 
the document, because it inciuded a transfer which 
was of a doubtful validity and the registration can- 
not be avoided. Heis not required to enter upon 
an inquiry as to whether a certain property sought to 
be transferred would, or would not, amount to an 
occupancy right. Such an inquiry would obviously 
be beyond his province, His function is to peruse the 
instrument and to see whether it purports to make 
a prohibited transfer, and, if he thinks that it does 
not embody any such transfer, he is bound to admit 
it to registration. 

Certain trees standing in the occupancy land were 
mortgaged along with other items of property. The 
oceupancy land was expressly excluded from the mort- 
gage. The mortgage-deed was registered. A suit 
was brought on the mortgage by the mortgagee but 
the purchases of the property contended that since 
the transfer of occupancy land was prohibited by 
s. 46, sub-s. 3, O. P. Tenancy Act, the registration 
was invalid and hence the mortgage was also in- 
valid. The trial Judge, while holding that the pro- 
perty in question did not constitute a right of 
occupancy, considered it “undesirable that trees 
standing on a holding should belong to anybody 
except the occupier of the holding”; and he accord- 
ingly excluded it from the properties to be sold for 
the realisation of the debt. The plaintifis did not 
appealagainst the decree which followed upon that 
judgment : 

Held, that the plaintiffs could not enforce their 
claim against the exempted property. 

Held, further the question whether the transfer of 
the trees comes within the prohibition did not re- 
quire determination in this appeal. 


Messrs. A. M. Dunne, K.C. and Parikh, 
for the Appellants. 

Mr. S. Hyam, for the Respondents. 

Sir Shadi Lal.—The plaintiffs, whoare 
the appellants before their Lordships, seek 
to enforce a mortgage, which was exe- 
cuted on April 7, 1914, and registered 
on April 8, 1914. The mortgaged pro- 
perty consisted of six items, two of which 
were purchased from the mortgagors by 
the defendants Nos. 2-4 in 1925. These 
defendants impeach the registration of the 
mortgage deed upon a ground which, ag 
set out in paragraph 6 of their written 
statement, is in the following terms :— 

“ ... that the registration of the mortgage deed 
covering as it did the mango trees, Jambul trees, 
Babul trees and all other kinds of trees situate in 
occupancy fields Nos. 195, 106 and 207 of Kelod, 
is void as being in contravention of of e, 46, 
cl. (5) of the Tenancy Act, 1898. The mort. 
gage deed is thus not duly registered and being 
as good as not registered, cannot operate as a mort- 
gage.” 

On the issue, which was founded upon 
this plea, the trial Judge expressed his 
opinion in favour of the plaintiffs, but, on 
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appeal by the purchasers, his judgment 
was reversed by the Court of the Judicial 
Commissioner at Nagpur, who “find it im- 
possible to hold that the mortgage is a 
valid mortgage or that it was validly re- 
gistered.” They accordingly accepted the 
appeal, and dismissed the suit as against 
the purchasers. 

The mortgagees have appealed to His 
Majesty in Council, and the question raised 
by them relates to the validity of the 
mortgage deed, and of its registration. 
The answer to the question depends upon 
the interpretation to be placed upon the 
following provisions of the Central Provinces 
Tenancy Act, No. XI of 1898. Section 46, 
sub-s. 3 enacts that— | 

“No occupancy tenant shall be entitled to sell, 
make a gift of, mortgage... or otherwise trans- 
fer his right in his holding or in any portion 
thereof, and every such sale, gift, mortgage .. . or 
transfer shall be voidable in the manner and to the 
extent provided by the two next following sections,” 

Section 46, sub-s. 5, is in these 
erms:— | 
: “Notwithstanding anything contained in the In- 
dian Registration Act, 1877, no officer empowered 
to register documents shall admit to registration 
any document which purports to transfer the right 
of an occupancy-tenant in his holding or in any 
portion thereof, unless the document recites that 
the transferee is a person who, if he survived the 
tenant, would inherit the right of occupancy, or is 
a person in favour of whom as co-sharer the right 
of occupancy originally arose or who became by 
succession a co-sharer therein.” 

The respondents maintain that, as the 
transfer of one of the properties was pro- 
hibited by sub-s. 3, the document 
embodying, as it did, the mortgage of a 
non-transferable property, could not be 
validly registered. 


The property in question, as described 
in the written statement, consists of trees 
standing on occupancy land, but, with 
regard to the land itself, the document 
states in clear terms that the mortgagees 
shall have “no concern” with it. This fact 
is emphasised in the concluding sentence 
of the description of the property. 

Now sub-s. 3 prohibits a transfer of a 
right of occupancy in land, and if the 
trees in an occupancy holding amount to 
a right of occupancy, the mortgage of those 
trees would, no doubt, be invalid. The 
deed would be inoperative, in so far as the 
trees are concerned, but there is no law 
which can be invoked to invalidate the. 
mortgage of the remaining five properties. 
If the matter rested there, the mortgagees 
should get a decree as against the proper- 
ties which would be validly transferred. 
It is, however, argued that when a docu- 
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ment, which embodies invalid as well as 
valid transfers, is presented for registra- 
tion, the Registering Officer cannot split 
it up into two parts, and register only 
that part which deals with the vatid 
transfer. There must be either a registra- 
tion of the document asa whole, or a re- 
fusal to register it in its entirety. As the 
registration of the whole of the document 
could not be effected by reason of the 
inclusion therein ofa transfer prohibited 
by the statute, the only alternative open 
to the Registering Officer was to refuse 
its registration altogether. 

But the deed in question has been 
registered, and the point for determina- 
tion is whether it should be treated as an 
unregisiered document and excluded from 
consideration. The language of sub-s. 5 
shows that the Registering Officer is for- 
bidden to register a document ‘which 
purports to transfer the right of an occu- 
pancy tenant in his holding orin any 
portion thereof.” Does the document, which 
includes only the trees and expressly ex- 
cludes the land on which the trees stand, 
purport to transfer a right of occupancy ? 
The Registering Officer evidently thought 
that ex facie the instrument did not trans- 
gress the law and he did not, therefore, 
refuse to admit it to registration. He 
was not required to enter upon an inquiry 
as to whether a certain property sought 
to be transferred would, or would not, 
amount to an occupancy right. Such an 
inquiry would obviously be bevond his 
province. His function was to peruse the 
instrument and to see whether it purported 
to make a prohibited transfer, andsif he 
thought thatit did not embody any such 
transfer, he was bound to admit it to 
registration. 

It is to be observed that sub-s. 5 does 
not determine the question of validity or 
otherwise of the transaction itself. For 
that purpose reference must .be made to 
sub-s. 3, which alone interdicts certain 
transfers. Sub-section 5 merely shuts out 
the evidence, which would furnish a proof 
of the transfer, but does not enlarge the 
sphere of the prohibition. The registration or 
non-regisiration of the document does not 
affect the inhersnt character of the trans- 
fer, which is to be judged by another pro- 
vision. 

Their Lordships do not think that it 
can be held that the Registering Officer 
had no jurisdiction to register the docu- 
ment, because it included a transfer which 
was of a doubtful validity. They consider 
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that, while the registration cannot be 
avoided, the validity of the transfer must 
be tested by the language of sub-s. 3. 


Now, it is admitted that no objection 
can be raised to the transfer of five items 
of the mortgaged properly, and the dis- 
pute is confined to only one item. This 
item, as stated, consists of certain trees, 
but expressly excludes the land 
on which those trees stand. The judg- 
ment of the Judicial Commissioner in 
Narayan v. Mahadeo (1, shows that where 
a mortgage-deed draws a distinction be- 
tween the occupancy land and the trees 
which stand thereon, the land being ex- 
cluded from the mortgage and the trees 
being included therein, it was implied 
that the trees were held under a different 
title from the land and were capable of 
being mortgaged. Their Lordships do not 
find it necessary to make any pronounce- 
ment on the correctness or otherwise of 
this view, because the question whether 
the transfer of the trees comes within the 
prohibition does not require determina- 
tion in this appeal. 


The trial Judge, while holding thatthe 
property in question did not constitute a 
right of occupancy, considered it “un- 
desirable that trees standing on a hold- 
ing should belong to anybody except the 
occupier of the holding” and he accord- 
ingly excluded it from the properties to 
be sold for the realisation, of the debt. 
The plaintiffs did not appeal against the 
decree which followed upon that judgment 
and they cannot enforce their claim against 
the exempted property. 


For the reasons stated above, their 
Lordships are of opinion that the mort- 
gagees are entitled to the decree granted 
by the trial Judge. Their appeal must, 
therefore, be allowed, vnd the preliminary 
decree made by the Court of the first 
instance must be restored, with the modifi- 
cation that the plaintiffs do recover Rs. 8,974 
annas ll, found to be due to them on 
March 5, 1928, with interest thereon at 
6 per cent. per annum from that date 
to.the date of payment; and that the 
defendants shall pay the amount due to 
the plaintiffs on, or before December 20, 
1936. The costs incurred by the appellants 
both here and in India must be paid by 


(1) 23 N L R174; 104 Ind. Cas. 843; 10N L J 162; A 
I R1928 Nag. 41, i 
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the respondents. Their Lordships will 
humbly advise His Majesty accordingly. 
D. Appeal allowed. 
Solicitors for the Appellants:—Messrs. 
T. L. Wilson & 3a. 
Solicitors for the Respondents:— Messrs. 
Douglas Grant & Dold. 





PRIVY COUNCIL 
Appeal from the Calcutta High Court 
July 29, 1936 
Lorp BLANESBURGH, Loep THANKERTON AND 
| š Sre SHADI LAL ; 
GANESH CHUNDER DHUR— APPELLANT 
versus : 
LAL BEHARY DHUR AND OTHERS— 
RESPONDENTS. 

Hindu Law —Religious Endowment—Succession— 
Will — Succession to shebaitship—Testator appoint- 
ing two sons as shebaits and upon their death, 
refusal, etc., eldest for the time being in male line of 
said sons, and after them, next male member of the 
branch to which shebait dying, ete, belonged— 
Succession, whether prohibited by law—Clause, if can 
be given effect to—Wili—Construction—Succession 
Act (XXXIX of 1925), s. 87. 

A person capable of taking under a will must be 
such a person as could takea gift inter vivos, and 
therefore must either in fact or in contemplation of 
law be in existence at the death of the testator, and 
all estates of inheritance created by gift or will, so 
far as they are inconsistent with the general law of 
inheritance are void as such, and by Hindu Law 
no person can succeed thereunder as heir to the 
estates described in the-terms which in English Law 
would designate estates tai] and this second pro- 
position is applicable to an hereditary office and 
endowment as well as to other immovable property, 
[p. 349, col. 1.] 

A clause in a will read “I appoint my sons K 
and R to ba the shebatts of the said Thacoorg and I 
direct that upon the death, retirement or refusal to 
act of any of them or any of the future shedaits the 
then next eldest male lineal descendant of K or R 
shall act asa shebatt in place of the deceased or 
retiring shebait or shebatts refusing to act as such— 
it being my intention that the eldest for the time 
being in the male line of my said sons K and R 
shall always remain as joint shebaits and inthe 
event of the death or refusal to act of any shebait 
the then next male member of the branch to which 
the shebait dying or refusing belonged shall act as a 
shebatt in his place and stead ” - 

Held, that inasmuch as the testator combined the 
whole series of changes in the succession in one 
sentence, “upon the death, retirement or refusal to 
act of any of them (K or R) or any of the future 
shebaits,” it wasnot possible, as matter of con- 
struction of the clause to find a separable gift in 
favour of the persons who were to take respectively 
on the death, retirement or refusal to act of K and R 
and that there was an intention of the testator not to 
create an estate of inberitance as defined by the 
ordinary law. Ganendramohan Tagore v, Jutiendro 
Mohan Tagore (1), followed. Madhavrav Ganpatrao 
Desai v. Batabhat Raghunath Agaskar (4), 1eferred 
to [p. 349, col. 2.] : 

Heid, further, that on the deaths of K and R res- 
-pectively, the succession to the office of shebait and 
the income of the estate must be’ according to the 
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ordinary Hindu law of succession, the provisions of 
the clause of the will,in so faras it related to the 
holding of the office of shebait after the respective 
deaths of K and R, constituting an invalid attempt 
to lay down a line of succession which is not per- 
missible under the Hindu Law. Ganendramohan 
Tagore v. Juttendro Mohun Tagore (1), followed 
Gnana Sambanda Pandara Sannadi v. Velu Pandaram 
(2), applied. Monohar Mukerjee v. Bhupendra Nath 
Mukerjee (3), referred to. [p. 350, col 2.] 

Lal Behary Dhur v. Administrator-General, 
Bengal, 155 Ind. Oas. 1071, reversed. 

Appeal against the decree of Costello 
and Lort-Williams, JJ., dated July 20, 1934, 
reported as 155 Ind. Cas. 1071. . 

Messrs. L. De Gruyther, K. C. and L. P. E. 
Pugh, for the Appellant. 

Messrs. Dunne, K. C. and Khambatta and 
Sir T. Strangman, for the Respondent. 

Lord Thankerton.—This appeal raises a 
question as to the validity of the provi- 
sions for the shebaitship of certain Hindu 
idols made by the will of Luckey Narain 
Dhur, who was a Hindu governed by the 
Dayabhag School of Hindu Law, and who 
died on March 26, 1927. The following 


genealogical table will show the relation-- 


ship of the parties: — 
LUCKEY NARAIN DHUR—KADAMMONI DASI. 





| 
eat Ganesh (appellant) Ram 
Netye Madan 


l l | 
Lal aa Bon Behary Rash Behary Banku Behary 


The testator was survived by his widow 
and by his three sons. 

The material clauses of the will, which 
was made and published on November 
18, 1923, and under which his sons Kartick 
and Ram were appointed executors, are as 


follows: — 

“9 Subject to the payments aforesaid I give the 
yest and residue of my estate unto my executors 
and trustees upon trust to pay the balance of the 
income of my said estate to the shebaits for the 
time being of the Thacoors Netai Gour and ete., 
established by me and locatedatmy family dwel- 
ling house No. 23, Sankaritolla Lane to be applied 
py the said shebatts for the time being for the 
expenses of daily Sheba and periodical festivals 
and ceremonies of the said Thacoors as are usually 
observed and performed in Hindu families of my 
caste and I direct that after the death of all the 
legatees under this my will my executors and 
trustees shall make over the whole of the corpus 
and undrawn income of my said estate unto the 
shebaits or shebait for the time being of my said 
Thaccors upon the trusts as aforesaid. 

10. It is my will and I direct that the said 
house and premises No. 23 Sankaritola Lane shall 
always remain for the location and use of the said 
Thacoors and my Executors end ‘Trustees or the 
shebaits shall have no power or authority to sell, 
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mortgage or dispose of or deal with the said 
premises in any manner whatever and if at any 
time the said house and premises is acquired for 
any public purposes under any enactment for the 
time being in force them (sio) I direct that my 
executors and trustees shall with the money re- 
ceived for such acquisition purchase or build a 
suitable house in Caleutta or its suburbs for the 
location and use of thesaid Thacoors. The shebaits 
for the time being of the said Thacoor shall be 
entitled to live with their family in the said 
house and premises No. 23, Sankaritola Lane or 
in any other house or premises where the said 
Thacoors may for the time being be located and 
my executors and trustees shall also allow my 
daughter Srimatt Sowdamini Dassi to reside in the 
said premises No. 28, Sankaritola Lane during 
her life. 

11. I appoint my sons Kartick Chunder Dhur 
and Ram Chunder Dhur to be the shebaits of the 
said Thacoors and I direct that upon tho death, 
retirement or refusal to act of any of them or any 
of the future shebaits the then next eldest male 
lineal descendant of Kartick Chunder Dhur or 
Ram Chunder Dhur shall act as a shebait in place 
of the deceased or retiring shebatt or shebatts re- 
fusing to act as such—it being my intention that 
the eldest for the time being in the male line of 
my said sons Kartick Chunder Dhur and Ram 
Chunder Dhur shall always remain as joint 
shebaits and in the event of the death or refusal 
to act of any shebatt the then next male member 
of the branch to which the shebait dying or refus- 
ing belonged shall act as a shebaztin his place 
and stead.” A : 

The testator’s son Kartick died on May 
24, 1927, leaving his son Netye, and the 
testator’s son Ram died on October 17, 
1928, leaving four sons as shown in the 
pedigree. 

On Apri] 25, 1929, letters of administra- 
tion de bonis non were granted to the 
Administrator-General of Bengal, where- 
upon disputes arose as to which descend- 
ants of the testator were entitled to act 
as shebaits and to receive payment of 
the income of the estate, and the present 
suit was by originating summons taken 
out by the Administrator-General on 
August 1, 1933, for determination of the 
following question:— 

“1, On a true construction of the will of Luckey 
Narain Dhur is the appointment of  shebaits 
after the death of Ram Chandra Dhur and Kartick 
Ohandra Dhur (since deceased) and the line of 
succession to shebaitship created by cl. ll of the 
said will valid ? 

2. If not, whoare the persons at present en- 
titled to act as shebaits to the deities mentioned 
in the said Will in the events which have happened ? 

3. In the events wnich bave happened, to whom is 
the income of the residuary estate to be made over ?" 

It is agreed that there was a valid gift 
for life to the testator’s sons Kartick and 
Ram, respectively, but it is maintained by 
the appellant that the rest of the clause 
is invalid in respect that it attempts 
to lay down a line of succession which is 
not permissible under the Hindu Law, 
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and that the persons entitled to act as 
shebaits are theheirs of the testator, in- 
cluding the appellant. 

The respondents maintain that Lal 
Behary and Netye, who were in life at the 
testator’s death, and were respectively 
thenext eldest male lineal descendants of 
Ram and Kartick, respectively, on their 
deaths, were entitled to act as shebaits 
and tothe income of the estate, by virtue 
of a gift for life to them, which was 
independent of the line of succession other- 
wise invalidly sought to be laid down by 
the testator. 

Panckridge, J., who tried the case, up- 
held the contention of the present appel- 
lant, by a judgment dated January 10, 
1934. On appeal, this judgment was 
reversed by  Lort-Williams and Costello, 
JJ., who held that cl. 11 can be construed 
“as an intention tomake an independent 
gift of the office for life to such person as 
happened io answer the description of 
‘eldest male lineal descendant’ at the 
date of the death, retirement or refusal to 
act of Kartick or Ram.” 

Their Lordships apprehend that the law 
applicable to the present case is well settled, 
and that the question is one of construction 
of the will. 

The well-known Tagore case (Ganendra 
Mohan Tagore v. Juttendro Mohan Tagore) 
(1), laid down two separate Principles:—(a) 
that a person capable of taking undera 
will must be such a person as could 
take a gift inter vivos, and therefore 
must either in fact or in contemplation 
of law be in existence at the death of the 
testator, and (b) that all estates of inherit- 
ance created by gift or will, so far as 
they are inconsistent with the general law 
of inheritance are void as such, and that 
by Hindu Law no person can succeed 
thereunder as heir to the estates described 
in the terms which in English Law would 
designate estates tail. As Lal Behary and 
Netye were in being at the testator's 
death, the firsc of these principles presents 
no difficulty. 

In Gananasambanda Pandara Sannadi 
v. Velu Pandaram (2) it wast held by 
this Board that the second ruling in the 
Tagore's case (1) above referred to is 
applicable to an hereditary office and en- 
dowment as wellas to other immovable 
property. This decision was followed in 


Q) (1872) 1.4 Sup. Vol. 47;9B L B377;18 W R 
359; 2 Suth. 692; 3 Sar. 82 (P'O). 

(2) 23 M 271; 27,1 A69;4 GC W N 329; 1OMLJ 
29; 2 Bom. L R597; 7 Sar. 671 (P 0). 
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Monohar Mukerjee v. Bhupendra Nath 
Mukerjee (3). 

On the question of construction, s. 87 of 
the Indian Succession Act, 1925, provides, 
“The intention of the testator shall not be 
set aside because it cannot take effect to 
the full extent, but effect is to be given 
to it asfar as possible’. This reproduces, 
almost verbatim, s. 74 of the Indian Succes- 
sion Act of 1865. 

Their Lordships do not find it possible, 
as matter of construction of the clause here 
in question to find a separable gift in 
favour of the persons who were to take 
respectively on the death, retirement or 
refusal‘ to act of Kartick and Ram. The 
testator combines the whole series of 
changes in the succession in one sentence, 
“upon the death, retirement or refusal to 
act of any of them (Kartick or Ram) or 
any of the future shebaits”, and additional 
force is given to this observation by the 
terms of the declaration of the  testator's 
intention in the later part of the clause, 
which also covers the whole series of 
changes in the succession. 

As is not unusual in such questions of 
construction, other cases are of little 
assistance, but the decision of this Board 
in Madhavrao Ganpatrao Desai v. Balabhai 
Haghunath Agaskar (4), may be cited by way 
of contrast. In that case a Hindu conveyed 
property to trustees upon trust to pay the 
income to the settlor during his life and 
after his death, as to one-fourth share, to 
the settlor’s married daughter Krishnahai 
“for her sole and separate use and after 
her death in trust for the male heirs of the 
said Krishnabai share and share 
alike.” The High Court held, on the 
death of Krishnabai, leaving six sons all 
of whom were alive at the date of the 
deed, that the intention was to create 
an estate descendible to male heirs only, 
and that the provision was invalid as an 
attempt to create an estate unknown to 
Hindu Law. That decision was reversed 
by His Majesty in Council, and, in deli- 
vering thejudgment of the Board, Lord 
Buckmaster said:— 

“Their Lordships are of opinion that the true 
interpretation isthat the persons who answer the 
description of male heirs at the date of Krish 
bai's death were the persons in whose favour? 
independent gift wasmade, but that by opera an 


tion 
(3) 60 C 452; 37 C W N 29; 141 Ind. Cas. 544; AIR 
1932 Cal. 791; 56 C L J 468; Ind. Rul. (1933) Oal. 115 


(Œ B.) 

(4) 55I A 74; 107 Ind. Cas, 119; A I R1928 P C 33; 
30Bom. L R 282; 470 L J 198;54 M LJ 245; 27 
L W 400; I L T40 Bom, 86; 52 B 176; 26 A L J 560; 
32 0 W N 925 (P O). 
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of the Hindu Law there would be excluded from 
that class people who were not living when the 


deed was executed. There is nothing whatever, 


in the words of the grant to show that the estate 
so conferred wag anything but an absolute’ estate 
upon such porsons. For there is nothing to suggest, 
on the one hand, that such estate was limited to their 
life or, on the other, that any line of descent was 
marked out after their death. Itis true that the gift is 
inthe foim ofa gift of income, but itis a gift unlimited 
in point of time, and if there be no restriction in 
the gift and no limitations beyond the actual bene- 
ficiaries at Krishnabai's death, such a gift carries 
the whole estate.” 

In the present case the very elements 
are tobe found, the absence of which were 
founded on in the above case as justifying 
the reversal of the decision of the High 


Court. 

Tt was further argued for the respondents 
that, even ifno separable and independ- 
ent gift to those who would take on the 
death, retirement or refusal 10 act of 
Kartick and Ram, respectively, it was 
still the duty of the Court to give effect to 
the scheme of succession in so far as the 
person entitled to take under the scheme 
was in fact also the person who would 
take under the Hindu Law of succession, 
this being true in the case of 
Lal Behary and Netye. But this con- 
tention is the same asa contention which 
was rejected by the Board in the Tagore’s 
case (1) in the following passage, at 
p. 76 *: | 

“Accordingly it has been argued in support of 
will, that as it shows an intention to give an 
estate of inheritance of some sort, all the mach- 
jnery by which the estate was to be governed 
and dealt with after it was created ought to be 
rejected, and such an estate of inheritance as the 
law would uphold and sanction ought to be read 
out of the will and conferred either upon Juttendro 
Mohun Tagore whose family was intended, so 
long as it produced males descended of males, 
to represent the estate described by the testator, 
by treating his life estate as converted or expand- 
ed intv an estete of inheritance, according to 
Hindu Law, or atleast upon his son to be begotten 
or adopted, as the first tenant in tail male, where- 
by the persons designated as heirs could take, 
though not in the fashion of the testator, at least 
somehow and to some extent. In order however to 
arrive at this conclusion, we must find a general 
and prevailing intention ofthe testator, expressed 
by the words of his will which will be advanced by 
this process; and we are not at liberty to invent for 
him a will which will have the effect of creat- 
ing and estate at variance not merely in details 
but in substance and effect with what he has 
said < eee.. There is no trace to be found in the 
will of any intention tocreate any other sort of 
estate; and the will, as clearly as language can 
speak without express words, declares that if was 
not the intention ofthetestator that any person 
to take thereunder ` should have the estate of in- 
heritance defined by the ordinary law. IE the 
testator had used language to describe’ however 
imperfectly or obscurely, -such an estate as within 


*Page of (1872) I. A. Sup. Vol.—[Ed.] 
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his intention, effect ought tobe given to that in- 
tention, when once arrived at by a fair and 
liberal interpretation of his language. To create 
such an estate by judicial construction of this 
will would besomething worse than guess work as 
to what the testator might have said if ke could 
be asked his meaning, for it would be to contra- 
dict in every article what he has intelligibly ex- 
pressed.” 

The intention of the testator in the pre- 
sent case not to create an estate of in- 
heritance as defined by the ordinary law 


is at least as clear as in the Tagore 
case (1). 
Their Lordships are accordingly of 


opinion that the decision of the Trial 
Judge wasright, and that,on the deaths 
of Kartick and Ram, respectively, the 
succession to the office of shebait and the 
income of the estate must be, according to 
the ordinary Hindu Law of succession, 
the provisions of cl. 11 of the will, in so 
far as it relates to the holding of the 
office of shebait after the respective deaths 
of Kartick and Ram, constituting an in- 
valid attempt to lay down a line of suc- 
cession whichis not permissible under the 
Hindu Law. 

Their Lordships will therefore humbly 
advise His Majesty that the appeal should 
be allowed, that the decree of the High 
Court in its Appellate Jurisdiction dated 
the July 20, 1934, should be set aside 
except as tothe costs in that appeal, and 
that the decree of the High Court in its 
original jurisdiction dated the January 10, 
1934, so far as set aside by the above- 
mentioned decree, .should be restored. 
The costs as between solicitor and client 
of all parties to this appeal, including the 
Administrator-General, to be paid out of 
the estate. 

D. ` Appeal allowed. 


Solicitors for the Appellant: —Messrs. W. 
W. Box & Co. 

Solicitors for the Respondents:—Messrs. 
Morgan Price Manley & Rugg and Harold 
Shepherd. 


RANGOON HIGH COURT 
Civil Miscellaneous Application No. 3 
of 1936 
June 1, 1936 
Roserts, C. J. AND BAGULEY, J. 
In the matter of M AND ANOTHER, LOWER 
GRADE PLEADERS, NYAUNGLEBIN. 


Legal practitioner—Permission granted to engage 
in business for the time being—Conviction for. lottery 
—Held, in view of his young age his name should 
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not be struck off the register—Lapses in conduct of 
legal practitioners—How to be viewed. 

A Pleader, a young man of thirty, was permitted 
to :engage in business and to abandon for the time 
being his profession as a lower grade Pleader. While 
he was under this voluntary suspension he started 
with other persons the idea of entering into a syndi- 
cate and it embarked upon a scheme which the 
Courts decided was nothing more nor less than a 
common lottery. He was convicted of taking part in 
that lottery. On the question whether a person of 
good character who has suffered one euch conviction 
should be necessarily: debarred from practising as a 
lower grade Pleader should he see fit and choose to 

0 80: 

Held, that the Pleader behaved not only wrongly 
but very foolishly in acting as he did, but consider- 
ing his age, it was not necessary in connection with 
such an offence committed by a man of his age to 
take the step which might have serious consequences 
for him and his name should not be struck off the 
register. 

Dictum.—It cannot be too strongly impressed on 
persons practising in any Court of Justice that lapses 
in conduct are looked upon in their case as more 
serious than lapses in the case of ordinary citizens. 
The standard which must be set and reached is a 
high one. 


Mr. Sulaiman, for the Applicant. 


Roberts, C. J.—In this case there are 
two respondents M and K who have been 
called upon to appear before this Court 
either in person or by a duly instructed 
Advocate to show cause why their names 
should not be struck off the Register of 
Lower Grade Pleaders. In the case of K 
he has noc appeared, nor has he instruct- 
ed an Advocate to appear on his behalf. 
Indeed, he seems to have ignored the order 
made, and he will be suspended from 
practice until he choses to apply before 
the High Court personally or by his Ad- 
vocate. With regard to the other respon- 
dent M it appears that he is a young 
man under 30 who was admitted in 1927 
and in the spring of 1935 he was per- 
mitted to engage in business and to 
abandon for the time being his profession 
as a Lower Grade Pleader. While he was 
under this. voluntary suspension he started 
with other persons the idea of entering 
intoa Syndicate which described itself as 
the Nyaunglebin Union Bank, and it em- 
barked upon a scheme which the Courts 
decided wasnothing more nor less than a 
common lottery. He was convicted of tak- 
ing part in that lottery,and the question 
before us now is whether a person of good 
character who has suffered one such con- 
viction should be necessarily debarred 
from practising asa lower grade Pleader 
should he see fit and ‘choose to do so. 

It cannot be too strongly impressed on 
persons practising in any Court of Justice 
that lapses in conduct are looked upon 
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in their case as more serious than lapses 
in the case of ordinary citizens. The 
standard which must be set and reached 
isa high one. We think that M behaved 
not only wrongly but very foolishly in 
acting ashe did, but we are not disposed 
in connection with an offence of this kind 
committed bya man of his age to take 
the step which might have serious conse- 
quences for him. The Court hopes that 
he will not abuse this leniency but will 
be careful in future Jtis enough to say 
that we shall not strike M off the Register 
of Lower Grade Pleaders. 

Baguley, J.—I agree. 

N. Order accordingly. 





NAGPUR HIGH COURT 
Criminal Revision ae No. 49 of 
1936 


March 25, 1936 
GRUER, J. 
NARASAYYA—APPLIOANT 
versus 


EMPEROR—RESPONDENT 

Motor Vehicles Act (VIII of 1914), ss. 8, 16— 
“Upon demand” in s. 8, meaning of—Driver not 
producing licence when asked-but producing it after 
very little delay—Licence kept in inaccessible place 
—Technical offence. 

The words ‘upon 
Vehicles Act, connotes something imperative 
brooks no delay. 

Where, therefore, a motor driver on being asked 
by a Policeman to produce his driving licence refus- 
kept in the box 
under the rear seat, and that as ladies were in the 
car he could not ask them to descend at that spot, 
but later on after the ladies got down, the licence 
was shown to a Sub-Inspector : 

Held, that there was a breach of the rule and con- 
viction under s.8 read with s. 16 was justifiable 
but prosecution might have been waived, in view of 
the driver’s dilemma and his production of the 
licence after very little delay. But, on the other 
band, the driver was to blame for keeping the licence 
in an inaccessible place, and there was no doubt that 
he was technically guilty of the offence. Emperor v. 
Madan Mohan Nath (1), relied on, Aklu v. Emperor 
(3) and Mahomed Surty v. Emperor (4), referred to. 

Mr. R.C. Rav, for the Applicant. 

Mr. W.R. Puranik, for the Crown. 

Order.—The facts in this case are not 
in dispute. The applicant was driving a 
motor car in crowded traffic when he was 
asked by aHead Constable to produce his 
driving licence. He refused to do so say- 
ing that it was kept in the box under the 
rear seat, and that as ladies were in the 
car the could not ask them to descend at 
that spot. However, when he reached the 
tank near Nedham Park, about a mile 
further on, the ladies’ got down, and the 


demand’ in s. 8 of the Motor 
that 
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licence was shown to a Sub-Iuspector. The 
applicant was convicted under s. 16 read 
‘with s. 80f the Motor Vehicles Act and 
sentenced to pay a fine of Re. 1. 

The question which I am invited to de- 
cide is whether the words ‘on demand’ mean 
immediate production or whether the rule 
is complied with if the licence is produced 
within a reasonable time. Counsel for the 
applicant argues that the words do not 
impose any restriction as to time or place, 
but merely imply that the licence need not 
be produced unless a demand or request 
for itis made by a Police Officer. It 
would not, he says, be just to penalize 
people who through forgetfulness may have 
left their licences at home. 

Learned Counsel has not been able to 
point out any ruling which directly supports 
the interpretation favoured by him, but he 
refers to Emperor v. Madan Mohan Nath 
(1), which is relied on by the other side. 
There it was noticed that the corresponding 
section of the Local Act (Act II of 1911) of 


the United Provinces reads as follows : 

“The driver ofa motor vehicle shall upon de- 
mand by any Police Officer produce his licence 
at once or at any Police Station within twenty- 


four hours.” 

But the All-India Act which superseded 
this one cuts out the last phrase “at once 
or any Police Station within twenty-four 
hours.” The local legislature, it is argued 
may decide to frame a rule on the lines of 
the former U.P. one, allowing production 
at a Police Station, and until that is done, 
it should be assumed that the legislature in- 
tended the words “upon demand” to mean 
“within a reasonable time after demand.” 

The same question was directly in issue 
in this Allahabad case. Mr. Justice Tud- 
ball pointed out that the corresponding 
section of the English Act contains practi- 
cally the same words, and has been inter- 
preted to mean ‘immediate production’. The 
reason for framing such a rule was also 
stated. Jf time were to be granted, a 
driver without a licence might be able to 
get clear away and avoid punishment. 

A conviction for failure to produce a 
licence was also considered in an unpublish- 
ed ruling of the Judicial Commissioner's 
Court Deklia Kunbi v Emperor (2), but 
there too the conviction was upheld and the 
interpretation of the words ‘on demand’ 
was not questioned. It was pointed ont 
that the offence alleged was notof driving 

(1) 43 A 123; 58 Ind. Oas. 148; 18 A L J 933; 2 
UPL RA) 297; 21 Cr LJ 724. 

(2) AIR 1922 Nag. 71; 65 Ind. Cas. 425; 23 Cr. L 
J 73. < 
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without having a licence, but of failure to 
produce it on demand. 5 

The interpretation proposed on behalf 
ofthe applicant appears to me to be against 
the plain meaning of the words and to be 
supported by no authority. [ agree with 
the reasoning in Emperor v. Madan Mohan 
Nath (1). The word ‘demand’ cannotes some- 
thing imperative that brooks no delay. If 
it had been thought necessary to allow 
some latitude, that would: have been ex- 
peseed by saying “shall within a reasonable 
time after request by a Police Officer, ete.” 
In nine cases out of ten, no doubt, an offen- 
der will be known or detected if he were 
allowed time to produce the licence and 
failed todo so, but there might be success- 
ful evasion in the tenth case. If the rule 
were felt to be unduly stringent for these 
Provinces it could perhaps be notified by a 
tule framed under the Act, but the incon- 
venience seems to be more apparent than 
real. Most motorists, I imagine, take the 
obvious precaution of keeping their licences 
permanently in a pocket of the car or other 
accessible part for immediate production. 
I must find that the word “demand” was 
correctly interpreted by the lower Courts 
and thatthere was a breach of the 
rule. 

Counsel also quotes two unreported rulings 
Aklu v. Emperor (3) and Mahomed Surty v. 
Emperor (4), wbich deprecate prosecutions 
for such technical offences especially in the 
absence of previous warning. I also think 
that inthe present case prosecution might 
have been waived, in-view of the driver's 
dilemma and his production of the licence 
after very little delay. But, on the other 
hand, the driver was to blame for keeping 
the licence in an inaccessible place, and 
tLereis no doubt that he was technically 
guilty of the offence. 

The fine imposed being nominal, 1 dis- 
miss the application. 

N. Revision dismissed. 


(3) 97 Ind. Cas. 48;7P LT 542; A I R1926 Pat. 
446; 27 Cr. L J 1072. 

(4) 76 Ind. Cas. 564; 2 Bur. L J 201; 1 R 600; AIR 
1924 Rang. 63; 25 Cr. LJ 196. 
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MADRAS HIGH COURT 
Appeal No. 2 of 1933 and Second Civil 
Appeal No. 227 of 1933 
October 29, 1934 
VARADACHARTAR AND Buen, JJ. 
A. MUTHUSWAME AYYAR AND 
| SNOTHER—APPELLANTS 
versus 
P. B. LOGANATHA MUDALI AND 0THERS 
— RESPONDENTS 

Part Performance—Suit by legal owner— 
Defendant in possession, if can set up plea of 
‘enforceable contract before amendment of Transfer 
of Property Act—Transfer of Property Act (IV of 
1882), s. 53-A— Applicability — Effect, whether 
retrospective —Hstoppel—Representations on matters 
of law if constitute basis of estoppel. 

Under. the Transfer of Property Act (as it stood 
prior to 1930) the doctrine of part performance had 
no place whatever. Even if at the date of the suit by 
the legal owner, the defendant in-possession had an 
enforceable contract of sale in his favour he could not 
rely upon that fact as a defenceto the claim in 
-ejectment; he could at best only apply for stay of the 
ejectment suit till he obtained specitic performance 
of his contract in appropriate proceedings. [p. 356, 
col. 1.] 3 ` 

The concluding words of s. 16, cl. D, Transfer of 
Property Amending Act, 1929, clearly excludes the 
operation of 8. 53-A Transfer of Property Act in 
respect of suits pending on the date of the coming 
into force of the Act. [p. 356, col. 2.] 

There can be no question of any estoppel by reason 
of any representations, whether express or implied to 
a person who knew all the facts and there would not 
be any estoppel on representation on matters of law. 
[p. 357, col. 1.] : 

Where A enters into contract with B to 
-sell his property and then enters into a contract with 
C and later with D to sell the same to them but no 
sale deeds are executed and A becomes an insolvent 
and C gets the deed executed by the Official 
Assignee of the legal title of the insolvent in the 
properties and also the benefit of the contract by A 
with B who dies in the meanwhile and D gets trom 
the sons of B a gale deed of the same properties, C 
is not entitled to the benefit ofs. 53-A, Transfer of 
Property Act nor does the sale deed by the Official 
Assignee convey any title to him, which remained 
in B and his sons who having conveyed itto D the 
legal title to the properties vests in D. [p. 356, col. 1.] 

A. against the decree of the Sub- 
Judge, Chingleput, dated November 5, 1932. 

Mr. M. S. Venkatarama Ayyar, for the 
Appellant. : 

Mr. K: S. Krishknaswami Ayyangar for Mr. 
Srinivasa Raghavan and Mr. Thiagarajan, 
for the Respondents. 

Varadachariar, J.—This is an appeal 
by defendants Nos. 1 and 2 against a 
decree in’ ejectment passed against them, 
in respect of the properties specified in 
Sch. A to the plaint and directing pay- 
ment of a small sum of money represent- 
ing the price of castarina trees admit- 
tedly cut by them. Defendant No. 1 hav- 
ing died pending the appeal, his son, de- 
fendant No. 2, is continuing the appeal so 
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far as the Jegal title to the A schedule 


properties is concerned; the appellants 
im title to it under Ex. 23 executed 

baOfficial Assignee of Madras, on 
1925, representing the estate 
wee dagopa Chetti. 

The% properties admittedly belonged 
originally to one Shanmuga Mudali 
father of defendants Nos. 4 and 5. This 
Shanmuga had entered into an agtee- 
ment with Sadagops, in January 1921, 
to sell these properties and also certain 
movables, for a total consideration of 








x 5 


‘Rs. 15,000. Shanmuga had already bors 


rowed Rs. 4,000 from Sadagopa on Jan- 
uary 14, 1921, and given a promissory 
note therefor, Fx. 10-B. The evidence 
in the case shows that Sadagopi had 
received a sum of Rs. 10,000 in Decem- 
ber 1920 from plaintiff No. 1, Balakrishna; 
and having regard to the evidence as to 
the absence of other resources of Sada- 
gopa, it is not unlikely that the sum of 
Rs. 4,000 lent to Shanmuga on January 14, 
1921, came out of- the Rs. 10,000 which 
Sadagopa had borrowed from Balakrishna. 
Tt is Balakrishna’s case that when this 
Rs. 10,000 was borrowed from him by 
Sadagopa, the latter had agreed to give 
by way of security certain lands which 
he was negotiating to purchase. It would, 
however, appear that at the date of the 
alleged loan he was thinking not of the 
plaint lands but of some lands in a place 
called Aruvambakkan. When, however, 
the Rs. 10,000 was not repaid and no 
security executed, Balakrishna filed a suit 
in April 1921 against Sadagopa (C. S. 


No. 417 of 1921, on the file of this Court) > 


claiming that Sadagopa might be direc 

ed to perform his agreement in favour of 
the plaintiff by executing a mortgage-deed 
for Rs. 10,000 over “some suitable property 


-belonging to him if he is possessed of 


any such property.’ 

When Sadagopa agreed to purchase 
the A schedule properties and other 
movables from Shanmuga for a sum of 
Rs. 15,000 he had to find the means to 
make up the purchase money, and he 
seems to have borrowed moneys from 


- defendant No. 1 (wko was a Pleader at 


Poonamalee). The evidence shows that 
on January 27, 1921, defendant No. 1 ad- 
vanced to Sadagopa about Rs. 5000 (or 
Rs. £5,250) and it is not unlikely, as de- 
fendant No. 1 deposes, that ihe payment 
of Vs. £,000 made to Shanmuga on Jan- 
uary 27, 1921, in connection with this ar- 
rangement of purchase was made out of 
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the moneys received from defendant No. 1. 
The receipt Tis. 10 A, dated January 27, 
1921, purporis to be a consolidated re- 
ceipt for Rs. 9,000 in respect of 
that sale transaction, the Rs. 9,000 
having been made up of Rs. 4,000 due 
under the promissory note dated Jan- 


-uary 14, 1921, and the Rs. 5,000 received 
on January 27, 1921. 


A sale-deed drawn up on January 31, 
1921 (Ex. 10 in the case), purported to 
split up the agreement so far as it relat- 
ed to the land from the rest of it relat- 
ing to the movables, and it was made 
out for a sum of Rs. 5,000 only as repre- 
senting the price of the lands. Vor some 
reason or other, Ex, 10 was not complet- 
ed by registration and the matter was al- 
lowed to drop there. Sadagopa seems 
to have had some business transactions 
with defendant No. 1 in the course of 
which he received further advances from 
him; and it is said that by June 1921, 
a sum of about Rs. 11,000 was due from 
Sadagopa to defendant No. 1. It is de- 
fendant No. l's case that on June 5, 1921, 
a statement of account showing these 
balances was drawn up and this has 
-been filed as Ex. 12 in the case. This 
account-statement wound up with the fol- 
lowing words: 

“We shall get the salé deeds of 14 acres odd in 
Nekkundrum (the plaint A schedule lands) from 
Mr. V. V. Shanmuga Mudaliar in your name and 
deliver it to yoo.... We have already given 
.you the title deeds of the lands registered till now.” 


` This—is* signed by Sadagopa Chetty 
snd a partner of his called Shiva Rao. 


MTs is on plain paper and the lower 
wa ourt has felt some doubt as to the date 


when it-came into existence. We do not 
think it necessary for the purposes of 
this appeal to deal with that question. 
The plaintiffs suit (C. S. No. 417 of 1921, 
was compromised by the execution of 
Ex. B on October 5, 1921, and amongst its 
provisions the following clause is material 
tor the purposes of this suit: 

“Whercas the party hereto of the first part (i. e) 
BSadagopa, has entered into an agreement for the 
purchase of about 12 acres of dry lands situated in the 
village of Nekkundrum. from Shanmuga Mudaliay.., 
and whereas a sum of Rs. 1,509 is still due to Shar- 
muga aforesaid by the party hereto of the first 
part to enable him to obtain the sale-deed........ 
the party hereto of the second part (Balakrishna) 
should pay a sum of Rs. 1,£00 to Shanmuga Mudali 
aforesaid and have the sale-deed executed in favour 
of the party hereto of the second part and the 
party hereto of the first part will intimate to Shar- 
muga aforesaid of this agreement and request him 
. to execute the gale-deed in favour cf the party 
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hereto of the second part ..... The party hereto of 
the second part hereby agrees to pay a sum of 
Rs. 1,500 to Shanmuga aforesaid and get tlfe sale- 
deed of the lands referred to in his favour and 
then withdraw the suit”. 


It appears from defendant No. l's evi- 
dence that about the beginning of 
November 1921, plaintiff No. 1 met de- 
fendant No. 1 and told him about Ex. B 
and it is only thereafter that defendant 
No. 1 took steps to issue nolices through 
his Vakil both to plaintiff No. 1 and to 
Sadagopa ‘insisting upon his own rights. 
That notice is not on ihe record but 
the reply of plaintiff No. 1 thereto is 
Ex. 4 dited November 410, 1921. The 
learned Subordinate Judge is of opinion 
that there is nothing to show that at 
the date of lx. B plaintiff No. 1 had 
any knowledge of Ex. 12, but, just as in 
the case of Ex. 12, we do not think it 
is necessary for the purposes of this ap- 
peal to canvass this question of notice 
either. From November 1921 Sadagopa 
had been playing a very dubious part, 
apparently because he found himself in 
difficulties and he could not satisfy either 
plaintiff No. 1 or defendant No. 1. Shortly 
after the date of Ex. B, when Sadagopa 
failed to carry out another of the terms of 
Ex. B, plaintiff No. 1 filed another suit 
against Sadagopa for a sum of Rs. 5,000 
(C. S. No. 1152 of 1921) and on foot of 
the decree obtained therein, he got Sada- 
gopa adjudicated an insolvent in 1923. 
The question then came up, before ihe 
Official Assignee, as to what the respec- 
tive rights of plaintiff No. 1 and defend- 
ant No. 1 were, as each put forward his 
own claim. It is, however, noteworthy that 
from the beginning defendant No. 1 had 
only claimed to be a creditor of Sadagopa. 
He had admittedly taken a pro-note for 
the sum of Rs. 6,000 advanced to Sadagopa 
in January 192!; and even Ex. 12 purports 
to be cnly a settlement of a debtor and 
creditor account as between defendant No.1 
end Sadagopa. Likewise, when defend- 
ant No. 1 put forward his claim before the 
Official Assignee by Ex. H-13, his claim 
was that he was entitled to recover trom 
the insolvent and out of the  properies 
agreed to be transferred to him and cer- 
tain otLer properties transfeired to him 
as security, a sum of Rs. 11,000 odd 
with interest up toApril 25, 1923. Inen 
appended statement of ecccunt he showed 
how this Rs. 11,000 end odd was made 
up and added that ke had a letter of 
security dated June 5, 3921, (apparently 
referring to Ex. 18) in respect of the 
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Nekkundrum properties signed by the in- 
solvent and Siva Rao. 

Plaintiff No. 1, onthe oiher hand, took 
a somewhat different line. Shortly after 
Ex. B hehad tendered the balance of 
Rs. 1,500 to Shanmuga, bat, for some 
reason not disclosed on the record, Shan- 
muga would nob receive the money 
or execute the sale-deed. Sadagopa did 
not succeed in bringing about the execu- 
tion of the sale-deed and Shanmuga died 
shortly afterwards. On Sadagopa’s insol- 
vency, therefore, plaintiff No. 1 had to 
put forward his claim before the Official 
Assignee (Ex 2). He claimed to be a 
creditor for the amount decreed to him in 
©. S. No. 1152 of 1921; but with refer- 
ence to Ex. B which settled the claim in 
C. S. No. 417 of 1921, plaintiff No. 1 
stated that he was entitled to certain 
movable properties, and 

“to a conveyance) from Shanmuga Mudali in res- 
spect of certain lands in Nekkundrum which the 
insolvent contracted to buy, on payment by me to 
Shanmuga of Rs. 1,500 .....1 do not hereby prove 
for a dividend in respect of these items, but 


make it known that I have other claims than for 
a dividend.” 


Ou such investigation as he could make 
the Official Assignee took the view that 
defendant No. 1 stood in the position of 
a prior charge-holder and that plaintiff 
No. 1 wasin the position of a subsequent 
charge-holder; and as defendant No. 1, 
through his Counsel, offered to take a 
conveyance from the Official Assignee (as 
representing Sadagopa’s estate) of the 
Sch. A properties and the benefit of the 
contract between Sadagopa and Shanmuga 
for the conveyance thereof the Official 
Assignee executed Ex. 23 to defendant 
No. 1. It must be mentioned in passing 
that Ex. 23 expressly states that the 
Official Assignee had called upon Shan- 
muga (meaning apparently Shanmuga’s 
heirs) to execute in his favour a conve- 
yance of the properties but that Shan-, 
muga had declined to do so until pay- 
ment was made of a sum of Rs. 1,500 
alleged to be due to him by the insolvent. 
The document purports to be a conveyance 
not only of the legal title (which in one 
view was considered to have vested in 
Sadagopa already) but also the benefit of 
the contract of the insolvent with Shan- 
muga Madali. Though defendant No. 1 
obtained this transfer on March 27, 1923, 
he hastaken no further steps to obtain 
any document of formal transfer from 
Shanmuga’s heirs nor to have it tried 
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whether their claim fora further payment 
of Rs. 1,500 was well founded or not. 
Plaintiff No 1 did not accept the correct- 
ness of the view taken by the Official 
Assignee. He was apparently advised that 
he would do well to take a conveyance 
direct from Shanmuga's heirs of whatever 
rights they could convey in the suit pro- 
perties. He accordingly obtained Ex. F 
from them on March 25, 1926. From about 
the beginning of 1922, Sadagopa’s position 
had been very embarrassed, with the 
claim of plaintiff No. 1 on the one side 
and of defendant No.1 on the other, each 
trying to have evidence of possession with 
himself. The learned Judge rightly finds 
that there has been a scramble for posses- 
sion and it is not possible to say delinitely 
who had possession. This suit was ac- 
cordingly instituted by the plaintiff in 
1929 on the footing that he had obtained 
possession by the end of 1921 end had 
perfected his title by the conveyance sub- 
sequently obtained from Shanmuga’s heirs 
and with a view to obviate all interfer- 
ence with his possession by defendant 
No. 1 plaintiff No.1 asked for an injunc- 
tion but in the alternative he also claimed 
possession in respect of the Sch. 4 
perties. A portion of the Sch. A pa 
has been shownin Sch. C to~t 
Toese items had been bug, 
a mortgagee from Shanmugu 
of a decree obtained in the %7 
District Munsif’s Court (O; S. Not 
1923). Having regard to the uncertainty 
of the title to these properties, at the time 
when these properties were brought to sale 
in execution of the mortgage decree, plaint- 
iff himself purchased them in the execu- 
tion sale, and though he was claiming that 
he was in possession all along, he applied 
for and obtained formal delivery of pos- 
session through Court, as Court sale pur- 
chaser. But defendant No. 1 applied for 
re-delivery and as that was granted by 
the executing Court, plaintif No.1 filed 
O. S. No. 409 of 1926, on the file of the 
Poonamallee District Munsit’s Court in 
respect of the C schedule properties. The 
suit was dismissed by the District Munsif’s 
Court and the appeal against it was heard 
and decided by the Sub-Court along with 
the main suit, O. S. No. 3 of 1929. In the 
view that the learned Subordinate Judge 
{ook in 0.3. No. 30f 1929 he also allow- 
ed the appeal against No. 409 of 1926. A. S. 
No. 2 of 1933 has been filed against the 
decree in O.S. No. 3 of 1929 and S. A. 
No. 227 of 1933 against the decree of the 
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jower Appellate Court in the appeal from 
the District Munsit’s Court. 

In the present state of the record end 
in view of the pleadings with which the 
parties went to trial, it is difficult to say 
that either party has a better equity than 
the other; we have, therefore, to rest our 
decision inthe appeal only on the validity 
of the legal title respectively pleaded by 
the parties. Whatever the position might 
have been atthe time when the suit was 
instituted, the question of legal title has 
now been placed beyond all doubt by 
recent decisions of the Privy Council 
holding thah under the Transfer of Pro- 
perty Act (as it stood prior to 1930) the 
doctrine of part performance had no place 
whatever. Their Lordships’ latest pronounce- 
ment in K. B.M. Pir Bux v. Sardar 
Mohamed Tahar (1), lays down that even 
if at the date of the suit by the legal 
owner the defendant in possession had an 
enforceable contract of sale in his favour, 
he cannot rely upon that fact as a defence 
to the claim in ejecltment, he could at best 
only apply for stay of tke ejectment suit 
till he obtained specific performance of 
his contract in appropriate proceedings. 

this state of thelaw it must be held 
either Sadagopa nor the Official 
became the owner of Sch. A 
and fhat neither the agreement 
agopa and defendant No. 1 
mpanied by transfer of pos- 
or the sale deed Ex. 23 conveyed 
o defendant No. 1. Shanmuga, and 
‘after him his sons, defendants Nos. 4 and 
5; continued to be the legal owners, and 
the latter have conveyed their title to 
plaintiff, by Ex. F. On this footing the 
decree of the lower Court is right. 

On behalf of the appellants, Mr. Venka- 
taramier soughtto invoke the benefit af 
5. 53-A, Transfer of Property Act (as 
amended by Act XX of 1929). He conced- 
ed that aDivisicn Bench of this Court in 
Kanji and Moolji v. Shanmugam Pillai (2), 
has taken the view that that section is not 
retrospective; but he submitted that the 
observations in that case on this point 
were obiter because the suit wasone for 
damages and not in ejectment and the Ap- 

(1) (1934) M W N 1037; 151 Ind. Cas. 326; TRPO 
0; AIR 1934 PO 235; 1934 A L R 894; 1934 O L 
R769; (1934) ALJ 912:11 0 W N 1145; 40 LW 
492: 18 RD 469; 39 C W N 3); 36 Bom LR 1195; 60 
C LJ 370; 67M LJ 865;16 PLT 1; 58B 650; 611A 
388; 2'S L R 74 (P ©). 

(2) A IR 1932; Mad 734; 139 Ind. Cas. 870; (1932) 


M W N 897;63ML J 587; Ind. Rul. (1932) Mad. 805; 
36 L W 626, 
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pellate Court, notwithstanding these obser- 
vations, confirmed the decision of the trial 
Court, on another point. He also contend- 
ed that in holding against the retrospective 
operation of that provision, the learned 
Judges did not give sufficient weight to 
the circumstance that s. 16 of the Amend- 
ing Act specifically singled out particular 
prcvisions of the Act for the exclusion of the 


-principle of retrospective operation. Mr. Ven- 


kataramier admitted that the view express- 
ed in Kanji and Moolji v. Shanmugam Pillai 
(2), had been followed by a single 
Judge ofthe Allahabad High Court in 
Gouri Shanker v Gopal Das (3). He drew 
our attention to the fact that a single 
Judge of the Bombay High Court (sitting 
on the original side) has taken a different 
view in Suleman Haji Ahmed Umar v. P. 
N Patel (4). He also drew our attention 
to another judgment of a single Judge of 
the Allahabad High . Court reported in 
Gajadhar Misir yv. Bechan Chamar (5), 
where Bennet,’ J. took a qualifed view on 
ihe question of the retrospective operation 
of the section. Itis sufficient for our present 
purpose tosay that even according to this 
qualified view of Bennet, J., the appellants 
in this case cannot get the benefit of 
the operation of s. 53-A, Transfer of Pro- 
perty Act. Assuming for the sake of argu- 
ment, that the specific mention of particular 
sections in the lst part of s. 16, Amending 
Act, lends some support tothe argument 
of Mr. Venkataramier, that the other 
sections were intended to have retrospec- 
tive operation, such operation is clearly 
excluded, in respect of suits pending on the 
date of the coming into force of the Act 
(April 1, 1930), by the concluding words of 
cl. D of s. 16. 

This is the view taken by Bennet, J. and 
we have no hesitation in agreeing with it 
to this extent. The inapplicability of new 
legislation to pending proceedings rests on 
a well-recognised exception to the rule of 


retrospective operation," and where 
the language of the new Acb 
makes it clear, as the concluding 


words of s. 16, cl D. do, that the rights of 
pirties to pending suits should be decided 
as if the new Act had not been passed, 
there is no scope whatever ‘for the applics- 
tion of the rule of retrospective foperation. 
We feel confirmed inthis view by the fect 
D AIR 1934 All. 701; 151 Ind. Cas. 388; 7R A 


(4) A I R 1933 Bom. 381; 145 Ind, Cas. 557; 35 Bom. 
L R722:6R B 8l 


EO AIR 1934 All, 768; 153 tnd. Cas. 717; 7R A 
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that in the latest case before the Judicial 
Committee, K. B. M. Pir Bux v. Sardar 
Mohamed Tahar (1), alike defence under 
s. 53-A was open, but was not thought of. 
In that cage, the action was pending before 
the Appellate Court (in the Judicial Com- 
missioners Court, Sind) when the new Act 
came into force, Itis true that the Judicial 
Committee did not in terms deal with the 
question — of retrospective cperation 
but their _ Lordships directly advert to 
the new legislation and refer to it as a 
partial importation of the English Law into 
India and we may certainly take it that 
neither the learned Counsel who argued the 
case before their Lordships nor their Lord- 
ships believed that this new legislation 
applied to pending suits. We must, there- 
fore, overrule the contention that the 
appellants are entitled to the benefit of the 
ia of s. 53 (A), Transfer of Property 


Mr. Venkataramier raised a plea of estop- 
pel, but we had some diificulty in following 
that argumen': a particular form of estoppel 
was pleaded in para. 18 of the written 
statement and raised as Issue No. 5 in the 
case. This has been found against by the 
Court below and Mr. Venkataramier did not 
press it in that form. He contended that 
when the matter was pending before the 
Official Assignee Shanmuga's heirs only 
claimed a charge on the properties for 
Rs. 1,500; that this claim clearly implied 
that they neverclaimed to be owners of the 
property and that as defendant No. 1 took 
a conveyence from the Official Assignee in 
the light of these representation, Shan- 
mugas heir (and plaintiff No. 1 as vendee 
from them) must be held to be estopped 
from asserting that they were the owners. 
No such case has been put forward, and for 
obvidus reasons, could not be put forward. 
The only document relied on for the pur- 
pose is Ex. J-2 but that is dated long after 
Ex. 23, Further in this case defendant 
No. 1 was in possession of all material in- 
formation and he knew every stage in the 
history of this transaction from at least the 
middle of 1921, and there can be no question 
of any estoppel by reason of any represen- 
tations, whether express or implied toa 
person who knew all the facts. In view of 
the stateof the law at the time 
about the application of the rule of 
part performance in this country, 
the parties may not have been very clear 
in their conceptions as to their respective 
legal rights; but no representations on mat- 
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any basis for 
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ters of law will constitute 
estoppel. 

It is sufficient to refer in this connection, 
to Mohori Bibee v. Dharmodass Ghose (6) 
Jagwant Singh v. Silan Singh (7), Rajambal 
Ammal vy. Shanmuga Mudaliar (8), Venkata- 
chala v. Arunthavathachi (9) and Swami- 
natha Iyer v. Swaminatha Iyer (10). A 
third argument of Mr. Venkvtaramier was 
founded on s. 91, Trusts Act, and the deci- 
sion of this Courtin Thiruvenkttachariar 
v. Seshadri Aiyengar (11). That decision 
was given. ata time when the ¥ull Bench 
decision in Kurri Veera Reddi v. Kurrir 
Bapi Reddi (12) laid down the rule now 
adopted by the Privy Council case, viz. that 
in the absence of a registered deed of con- 
veyance the doctrine of part performance 
cannot be availed of in this country. In 
Thiruvenkatachariar v. Seshadri Aiyengar 
(11) one of the learned Judges wes inclined to 
restrict the operation of the Full Bench 
judgment tothe facts of that case and hold 
thatin the case of a transferee from the 
original vendor with notice of a prior con- 
tract, the reasoning of the Full Bench ought 
not to be applied. It is very doubtful if the 
other learned Judge was prepared to concur 
in that line of reasoning. There was also 
this additional circumstance in that case, 
viz., a subsequent registered conveyance 
by the contracting party in favour of 
the original promisee who was also in posses- 
sion: and the judgment of Sreenivasa 
Aiyangar, J.,is to soma extent based upon 
that fact. 

That circumstance is not available in the 
present case because defendant No. 1 had 
taken a transfer only from the Official As- 
signee and not from Shanmuga or his heirs. 


-Further if the principle of s. 91, Trusts Act, 


is to be invoked, the question as to notice 
and as to the degree of default of the vendor 
and the vendee respectively will becume 
material and these questions have not been 
properly raised. or dealt with in the Court 
below. Having regard to the reasoning of 
the recent Privy Council cases it is nob by 
any means certain whether the view taken 
in Tairuvenkasichariar v. Seshadri Aiyengar 


(6) 30 0539; 30 TA 114; 8 Sar 374; 5 Bom. L R421; 


7GWN44l (PC). 

(7) 21 A 285; A W N 1899, 66. 

(8) A TR 1923 Mad. t1; 70 Tad. Cas. 653: (1922) M 
W N 481. 

(9) A I R 1923 Mad, 563; 72 Ind. Cas. 543; (1223) M 
WN 223;17 L W 755. 

(10) A I R 1927 Mad. 458; 99 ind, Cas 772; 33 M 

T 32. 

(11) A IR 1917 Mad. 190; 31 Inl. Cas, 483,3 L W 
457; 30 M L J 559. i 

(12) 29 M 336, 16 M L J 395. 
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(11) can be safely followed in cases where 
there is not the additional fact present in 
that case, viz., of the execution of a register- 
ed conveyance, though of a later date in 
favour of the promisee. Issue No. 6 in the 
case raised the question whether the sale 
by defendants Nos. 4 end 5 to the plaintiff 
was invalid, but the reasons therefor, as 
gathered from para. 21 of the written state- 
ment, Lave nothing to do with the point 
now sought to be raised. We are, therefore, 
unable to give any relief tothe appellant 
on the basis of s. 9], Trusts Act. 

In tke last resort, Mr. Venkataramier 
claimed that his client should at least be held 
entitled to a charge on the properties, as 
standing in the shoes of Sadagopa Chetty 
by reason of Ex. 23. Exhibit 23 is not in terms 
a transfer of any lien but transfers the 
benefit of the contract between Sadagopa 
and Shanmuga. It can hardly be contended 
that the lst defendant would he entitled to 
a charge if he did not care or had not been 
ready to carry cut the contract between 
Sadagopa and Shanmuga. As we have 
already indicated, it is clear from the cor- 
respendence that, from September 1921, 
Shanmuga had been insisting that a sum 
of Rs. 1,500 remained due to him and till it 
was paid, he was not prepared to carry out 
the contract. This is specifically referred to 


in Ex. XXIII. Nevertheless the Ist 
defendant took the view that 
no money whatsoever was due as 


balance of sale price and therefore he nei- 
ther offered to pay Rs. 1,£00 nor took any 
proper proceedings to have that matter 
settled between kimself and Shanmuga’s 
_heirs. Even in the present suit this point 
was not definitely put in issue and the 
materials on record will not enable us to 
deal satisfactorily with this aspect of defen- 
dant No. 1's claim. We, therefore, prefer to 
Jeave that question alone, because even if 
that claim is well founded, it would afford 
no defence to the claim for possession in this 
suit. The appeal, therefore, fails and is dis- 
ae with costs of the plaintiffsr-espon- 
ents. 


A.-D. Appeal dismissed. 


PANOHAM SINGH V. RAT PROMOTHA NaTa MITRA (PATNA) 


16410 
PATNA HIGH COURT 
Civil Appeal No. 239 of 1939 
May 7, 1936 
DHAYLE AND AGARWALA, JJ. 
PANCHAM SINGH AND OTIERS— 
D3Eren DANTS—APPELLANTS 
Versus 
RAI PROMOTHA NATH MITRA AND 
OTAERS—PLAINTIFES AND OTHERS —Pro forma 
DETENDANTS— RESPONDENTS 

Lease—Construction—Forfeiture clause—Interpre- 
tation—Intention of pirties, how to be ascertained 
— Lease in the vernacular—Reliance on English 
precedents—Impropriety of—Lease in favour of 
several persons—Proviso for re-entry on breach of 
covenant in restraint of | alienation—Effect—Con- 
struction of proviso. 

There is no essential difference between the rules 
for construing the various clauses of a lease. The 
agreement between the parties is contained in the 
several clauses and the object of the Court is to as- 
certain the intention of the parties. The ordinary 
rulés of construction are that the document must be 
looked atas a whole and the intenticn of the parties 
js to be gathered not by speculating but by refer- 
ence to the language used and the object of the 
agreement. When it is claimed that a lessor is enti- 
tiled to re-enter by reasons of the lessze’s breach of a ~ 
covenant it is first nacessary to asceitain what it 
was that the lessee covenanted todo, or not to do; 
then to see, first, whether the agreement provides 
for re-entry on breach of such covenant, and, finally 
whether there has been a breach of the covenant by 
the lessee. [p. 359, col. 2; p. 360, col. 1.] 

In construing documents in the vernacular, it is not 
sofe to rely upon English precedents. When a lease 
in the vernacular is in favour of several persons, and 
the share of each is specified, is would be unrea- 
sonable to construe a proviso fcr re-entry on breach 
of a covenant in restraint of alienation as operating 
on the interests of all the lessees in consequence of 
a transfer of his own interest by one of them, unless 
the language of the document as a whole clearly 
showed that to be the intention of the parties. 
Bhagabati Barmanya Vv. Kalicharan Singh (18), 
relied on, Koragalva v. Jakri Beary (19) and Krishna 
Shetti v. Gilbert Pinto (20), distinguisked. [p. 361, 
col. 1; p. 362, cols 1 & 2.] 

G. A. frem the original decree of the 
Sub-Judge, Gaya, dated September 18, 1930. 

Messrs. P. C. Manuk, A. N. Lal, N. K. 
Prasad 1I and Rameshwar Prasad, for the 
Appellants. | 

Messrs. P. R. Das, S. M. Mullick, S. K. 
Mitra, J. Ghosh, Ishwari N. Prasad, Dhyan 
Chandra, R.C. Prasad and A. C. Sinha, 
for the Respondents. as 

Agarwala, J.—The plaintiff-respondents 
are the owners of an eight annas proprie- 
tary interestin Matzas Labrikhud Par- 
sauna, Raghuber and Neura. In 1865 
their predecessors granted a permanent 
mukarrari of 74 annas in these villages to 
a number cf persons cn an annual rent 
of Rs. 560. The lessees covenanted not to 
transfer the mukarrar property without 
the consent of the lessors, and the lease 
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contained a clause entitling the lessors to 
re enter on breach of the covenant. In 
the present suit the plaintiffs-respondents 
claim to reenter by reason of the transfer 
of a 1 pie share on March 9, 1927, and 
the tranfers of a 15 karants share on 
August 27, 1927. It has been found by 
the Court below that previous to these 
transfers there had been frequent trans- 
fers by the lessees inter se and this finding 
was not challenged in this appeal. The 
transfers of 1927, however, were tostran gers. 
The Court below decreed the suit and 
the defendants appealed. The material 
portions of the kabuliyat which was in 
Persian, evidencing the grant of the mu- 
karrari are as follows: 

“We have obtained the whole and entire 7} annas 

. together with all boundaries... ..... at a uni- 
form jama of Rs. 560 of the present currency with 
effect from 1276 Fasli on depositing Rs. 1,400 
of the present currency. We have paid up the 
entire nazarana money and entered on possession 
of the mukarrari rroparty. We shall continue to 
pay up rent thereof yearafter year . .. The expenses 
relating tothe village and Court affairs - boun- 
dary disputes in the Civil and Criminnl Courts 
and the Collectorate concern us the mukarraridars. 


We shall continue to execute the orders of the 
Government and the landlords.” f 
Here followed a number of other un- 


dertakings by the lessees, which are not 
material and then followed the following : 

“In the event of default in payment of instal- 
ment we shall continue to pay interest thereon 
at 1 per cent, per mensem. If three consecutive 
instalments are defualted, or if we, without the 
permission of the landlords, give this mukarrari 
property (shai mukarrari) in darmukarrari or 
transfer it by sale, conditional sale, gift, rehan or 
otherwise, or allow a single bigha or biswa of the land 
(zamin of the said Mauzas to go into the possession 
(ilaka) of others or commit atrocities of any sort 
upon the tenants ofthe villages, then when theso 
(ye manihae lit; these matters) are brought to light, 


the landlord or their heirs are and shall be com- 


petent to bring the said Mauzas into their sir 
possession and settle them withothers. In this case 
we, the executants, and our heirs, neither have nor 
shall have any claim to the mukarrari and refund 
of the said nazarana money.” 


Subsequent clauses stated that thean- 
nual rent was Rs. 560, that the mukarravi 
property was 74 annas out of 16 annas 
asli mat dakhli, and that the interest of 
` the several lessees was as follows: Fateh 
Singh 1} annas, Mahabal Singh 14 annas 
Harakh Singh 18 annas, Sheobarat Singh 
£ annas and Thakur Prasad 4 anna. In 
the suit Fateh Singh's interest was repre- 
sented by defendants 1-42, Mahabal Singh's 
by defendants Nos. 5 19, Harakh Singh's by 
defendants Nos. 20-37 and Thakur Prasad's 
by defendants Nos. 38-44, The entire interest 
of Sheoharat Sisgh has passed into the 
ownership of the representatives of these 
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four lessees. The transfers of the 1 pie 
share and the 15 karants share, 


which the plaintiffs claim bring the for- 
feiture clause into operation were made 
by Hatihar Prasad and Bhairo Prasad, 
respectively both of whom were interested 
in the share of Thakur Prasad. Defendants 
Nos. 45 to 52 represent the transferee of 
the 1 pie share and defendants Nos. 53-58 
the transferee of the 15 karants share. The 
question for decision is whether these 
transfers entitle the lessors to re enter on the 
whole or any part of the demised property. 
Mr. Manuk, for the appellants, contends 
that a forfeiture clause in a lease must be 
construed strictly against the lessors and 
that so construed, the relevant clause in 
the present kabuliyat does not entitle 
the plaintiffs to re-enter. He referred 10 
the ceses in Church v. Brown (1), Spencer 
v. Goodwin (2), Russel v. Beecham (3), Good 
Title v. Saville (4), at p. 95* Wooler v. 
Knott (5), Doe v. Ingleby (6), Croft v. 
Lumley (7), Chhabildas Lallubhoy v. Krish- 
narai Ramchandra (8), and Bejoy Lal Seal 
v. Benarsidas Khandelwal (9), in which 
there are observations to the effect that 
the Court leans against a forfeiture and, 
consequently, construes strictly a clause 
under which a right to re-enter is claimed. 
Mr. Das, for the respondents, referred to a 
passage in the judgment of Jessel, M.R., 
in Taylor v.Corporation of St. Helens (10), 
at p. 270}, relating to the construction of 


a deed of grant: 

“I think the rule of construction is to construe 
the language of the instrument according to its 
ordinary meaning giving to technical terms their 
technical meaning unless we find acontext such 
asto convince the mind that the ordinary rules of 
construction which would be applied tə the ori- 
ginal expressions standing alone ought not to be 
applied.” A 

In effect, however, it does not appear that 


there is any essential difference between 


the rules for construing the varicus clauses. 
(1) (1808) 15 Ves, 258; 38 E R 752; 10 RR 74. 

e (2) (1815) 4M & Sel. 265; 105 E R 833,16 RR 
63 


(3) (1924) 1 KB 525;93 L JKB 4; BOLT 
570; 40T L R 66. f 
4) (1812) 16 East 87; 104 E R 1022; 14 R R 395, 
5 (rare 45 L J Ex. 313; 1 Ex. D 124; 34 L T 362; 
21 W R 615. 

6) (1816) 15 M & W 465; 153E R933, TI R R 
731 


31. 
GA ee WR. 523; 10 TR Lsd; os R se. ici 
9 San O A Cas. 298; AI R1923 Cal 
ai (1877) 6 Ch. D 264; 46 LJ Ch.857;37 L T 
253; 25 W R 885. l f 
aa 
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ofa lease. The agreement between the parties 
is contained in the several clauses and the 
object of the Court is to ascertain the 
intention of the parties. The ordinary 
rules of construction are that the docu- 
ment must be Icoked atas a whole and 
the intenti n of the parties is to be 
gathered not by speculating but by re- 
ference to the language used and the vb- 
ject ofthe agreement. When itis claim- 
ed that a lessor is entitled to re-enter by 
yeasons of the lessees breach of a covenant, 
it is first necessary to ascertain what it 
was that the lessee covenanted to do, or 
‘not {o do; then to see, first whether the 
agreement provides for re-entry on breach 
of such covenant; and, finally, whether 
that has been a breach of the covenant by 
the lessee. So faras Ihave:been able to 
ascertain there is no difference in the rules 
to be cpplied in ascertaining the nature 
of the covenent and the nature of eny other 
term of the agreement. In Good Title v. 
Soville (4), Lord Ellenborough said: 

“In the construction of covenants of this sort they 
are neither entitled to favour or disfavour, whether 
they are to create a forfeiture or to continue an 
estate; but we are to put a fair construction upon 


them, according to the intention of the contracting 
parties,” 

In Corporation of Bristol v. Westcott (11), 
where the construction of a lease with a 
provision for re-entry was in question, Jes- 
sel, M. R., said: 

“In my opinion we must, in the first place, construe 
the covenant without regard to the proviso for re- 
entry, for its construction must be the same in an 
action for damages for breach of the covenant as 
in an action for the recovery of the land on the 
ground that the proviso for re-entry has come into 
operation by reason of such breach.” 

He went on to point out that such co- 
venants in a lease are often inartistically 
drawn and are often meaningless, but that 
having regard 10 the nature of the property 
leased, it is generally possible to construe 


them soasto effeciuate the intention of 
the parties. In the same case Cotton, L. J. 
observed: 


“I agree that, althcugh it is a question of for- 
feiture, we must construe the covenant fairly, 
ascertain its meaning without regard to forfeiture 
end then see whether upon that ascertained mean- 
ing, a fcrfeiture has been incurred.” 


The kabuliyat under consideration is an 
illustraticn of the inaitistic draftsmanship 
referred to by Jessel, M. R. There is, in the 
first place, no express covenant by the 
lessees not to transfer. The material clause 


may be rendered 
_ “In the event of default in payment of instalments 


P (D (1879) 12 Ch. D 461; 41 LT 1W;97 W R 
41, , 
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we ghall continue to pay interest thereon at 1 per 
cent. per mensem. 

“1, If three consecutive instalements are defaulted, 
Ta, If we, without the permission of the landlords 
(a) give this mukarrari property in dar-mukarrari, 
or (b) transfer it by sale, conditional sale, etc., or 
(c) allow a single bigha or biswa of the land of the 
said mauzasto go into the possession of others or 
(d) commit atrocities of any sort upon the tenants of 
the village, etc.” 

“Then when these are brought to light, the land- 
lords and their heirs shall be entitled to re-enter.” 

It is to be observed, in the first place, 
that although there is an express covenant 
to pay interest on arrears of rent, there is no 
express ccvenant by the lessees not to 
transfer. That it wasthe intention of the 
parties that the lessees should not transfer 
the demised property without the consent 
of the lessors is plain, and it is not disputed 
that the lessees impliedly covenented not 
to do so. Secondly, the right of re-entry is 
expressed to depend on “these matters” (i. e. 
preach of all tle implied covenants) being 
brought to light. It was indeed contended 
by Mr. Manuk that it was only on proof of 
breackes of all the implied covenants that 
the forfeiture clause comes into cperation. 
When I ask myself whether that was the 
intention of the parties, as ascertainable 
from the language used, 2nd with regard to 
ihe object of the agreement between the 
parties, I have no difficulty in rejecting this 
construction. On a reasonable and fair con- 
struction of the document ‘the intcntion of 
the parties was that tle right to re- 
enter should come into existence on breach 
of any of the implied covenants. 

It wes next conlended by Mr. Manuk 
that atransfer of a part of the property 
by one of thelessees isnot a breach of the 
covenant by all the lessees not to transfer 
the demised property, and reliance was 
placed in the observations of Lord Eldon in 
Church v. Broom (1), and on Grove v. 
Portal (12), Chattertun v. Terrel, (13), Das- 
sorathy Huri Chunder v. Rama Krishna 
Jana (14), David Cutinha v. Salvadora 
Minazes, (15), and Swarnamoyee Debya v. 
Aferaddi (16). In the first of these cases 
the question to be decided was whether a 
covenant not {io assign wasa usual coven- 
ant. While discussing this question Lord 
Eldon indicated that a covenant not to sub- 

(12) (1902) 1 Ch. 727; 71 LI Ch. 299; 86 LT 350; 
Sa 11953) A C 578; 92 L J Ch. 605; 129 LT 769; 39 
' IDS © 526; 130LR 114 

ib 50 M 331; 98 Ind. Gas. 1070; AIR 1926 Mad. 
KOET OWN 819; 139 Ind®Cas. 239; AIR 1932 
Cal. 787; 60 C 47; Ind. Rul. (1932) Cal, 577. 
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let the demised premises did not include 
a covenant not to sub-let a parl of the 
premises. In Grove v. Portal (12), the lessee 
of the fishing nights. in a porlion of a 
river covenanted not to be under-let, assign, 
transfer ‘or set cver or otherwise by any 
act or deed procure, the said premises to 
be assigned, transferred, or set over 
without the consent in writing of the lessor. 
The lessee granted alicense entitling the 
licensee to fish in the whole of the porticn 
of oe river covered by the lease, Joyce, J. 
said: 

“I must say, looking atthe particular nature of 
the property demised in this case—the subject of 
the demise that I doubt whether the granting of the 
license to Mr. Bryant is a transfer of any part of 
the demised premises; but I do not decide the 
case upon that. I decide it upon the dictum of 
Lord Eldon and I hold that by reason of the cmis- 
sion from the covenant of the words ‘any part of 
the premises’ an assignment of a part of the premises 
was not forbidden.” 

In Chatterton v. Terrel (13) the lessee 
had first under-let a part of tLe premises 
with the consent of the lessor and had 
then under-let the remainder without the 
lessor’s consent. It was held that the 
lessee hrd in fact under-let.the whole of 
the premises without the consent of the 
landlord to the under-letting of the whole. 
The cese is, therefore, distinguishable from 
the present one, but Lord Wrenbury there 
observed: 

“It ig said, and said with truth, that if there be 
a covenant not to assign orunder-let the premises, 
it is not a breach to assign or sub-let part of the 
premises. It was notso stipulated if those be the 
words, for the words “or any part thereof” are not 
found in the covenant.” 

Dassorathy Huri Chunder v. Rama 
Krishna Jana (14), was not decided upon 
the terms of a contract but upon custom. 
It was, however, there held that, where by 
custom a tenure is inalienable, the land- 
lord is not entitled to re-enter on sale of 
a portion of the tenure. Odgers. 
Jin David Cutinha v Salvadore Minazes 
(15), keld thet a restraint on alienation of 
the demised premises is not a restreint on 
an aliensticn of a portion. ‘To the same 
effect is the decisicn of Guha and Ghose, 
JJ. in Swarnamoyee Debyav Aferaddi (16), 
and of Krishnan, J., in Venkataramana 


Bhatta v. Krishna Bhatta 81 Ind. 
Case 1006 (17). Mr. Das contends 
that ike object of a restraint upon 


alienation is to prevert tLe lessee from 
introducing onto the landlord’s properly 
tenanis in whem the landlord has no 
confidence and of whom he does not ap- 


(17) 81 Ind, Cas.°1008; A I R 1925 Mad. 57: 47 M L 
J 307; 20 L W 294; (1924) M W N 668. a 
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prove and that a forfeiture clause 
operates as soon as the lessee 
parts with the whole of his interest 
in either the whole or a portion of the 


leased property. He therefore seeks to 
distinguish those cases in which the trans- 
feror retained an interest in the property 
transferred or in a portion of it. No 
authority was cited in support of this pro- 
position and it cannot be inferred from 
Grove v. Portal (12), in view of the empha- 
tic statement of Joyce,J., that he decided 
that case on tke dictum of Lord Eldon in 
Church v. Brown (1), and not the view that 
a license is not a transfer. A consider- 
ation of the English decisions referred to 
above leaves no doubt that in England a 
covenant not to transfer the demised pre- 
mises is nota restraint ona transfer ofa 
part, and that a transfer of a part only 
does not confer upon the lessor the right to 
re-enter. This I think is explainable. 
Even since the dictum ofLord Eldon in 
Church v. Brown (1), English conveyances 
have been held to intend to restrain an 
alienation of part of the demised property 
only when the lease expressly says so. If the 
parties do not expressly include a covenant 
to restrain a'ienation of a part of the premises 
it is judicially recognized that that was not 
their intention. The Indian decisions refer- 
red to above apply the English rule in 
respect as if it were an established rule 
of Indian conveyancing. It may be that 
the leases which were under consideration 
in those cases disclosed that, reading the 
document in each case as a whole, the 
intention of the parties was to restrain 
not only an alienation of the entire demised 
property but also an alienation of any 
part of it. We have to ascertain in the 
present case whether that was the inten- 
tion of the parties to lhe lease now under 
consideration, and I do not think that 
English conveyancing precedents will 
assist that object. In construing docu- 
ments in the vernacular itis not safe to 
rely upon English precedents. As long 
ago as 1886 Wilson, J. observed: 

“It ig no new doctrine that rules established in 
English Courts for consiruing English documents are 
not as such applicable to transactions between natives 
of this country. Rules cf construction are rules 
designed to assist in ascertaining intention, and 
the applicability ofmany such rules depends upon 
the habits of thought and modes of expression pre- 
valent amongst those to whose language they are 
applied.” 


This dictum received the «ppeal of the 
Judicial Committee of the Privy Council in 
Bhagabati Barmanya v, Kalicharan Singh 
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(18), at p. 474". In the lease now under con- 
sideration, there is not only the implied 
covenant not to transfer the mukarrari 
property but also an implied covenant not 
to allow a “single bigha or biswa” to go 
into the possession of others. This, in 
my view, indicates that it was the in- 
tention of the parties to restrain not only 
a transfer of the entire mukarrari property 


but also a transfer of any portion 
of it. Mr. Manuk, however, contends 
that it is only a transfer by the 


entire body of lessees which entitled the 

lessors to re-enter, for the covenants, he 
‘argues, are by all the lessees jointly and not 
by “the lessees or any of them.” This view 

is not consistent with the view taken cfa 

similarlease by Devadoss, J. in Koragalva v. 
Jakri Beary (19). That was a lease to three 
persons and contained a convenant by the 
lessees not to alienate the demised property. 
One cf the lessees sold his interest to his 

daughter. This sale was held to be a breach 
of the covenant and to entitle the lessor to 

re-enter. The report of that case does not 
show thatthe interest of the several lessees 

wes specified in the lease. Devadoss, J, 
however, based his decision on Krishna 
Shetti v. Gilbert Pinto (20), the facis of 
which were clearly distinguishable. That 
was a case in which there was only one lessee 
and he had, with the consent of the lessor, 

transferred his interest to another wh, 
without the consent of the lessor, transferred 

the property to athird person. The latter 

also transferred his interest to a fourth per- 

son. ïn these circumstances the Court 

upheld tke lessor’s right tore enter and held 

“that it had no power to relieve against the 
forfeiture. The case is not an authority for 

the proposition that where there is a co- 

venant by all the lessees not to alienate the 

demised properly, the lessor is entitled to 

possession of the eatire property on a trans- 

fer of a portion by one of the lessees. 

Nevertheless, when a lease in the vernacular 

is in favour of several persons, and the 

share of each is specified, it would, I think, 

be unreasonable tc construe a proviso for 

re-entry on breach of a covenant in restraint 

of alienation as operating on the interests 

of all the lessees in conseauence of a trans- 

(18) 380 468; 10 Ind. Cas, 641;.38 IA 54,15 CW 


N 393; 9M LJ 411; 13 OLJ 43); 21 M LJ 387; 8 
ALJ 433; 13 Bom. L R 375; (1911) 2M WN 295 


(PO). 

ad 99 Ind. Cas. 700; 52 MLJ 8; A IR1927 Mad 
261. 3 

(20) 42M 654; 50 Ind. Cas. 898; A I R 1919 Mad. 
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fer of his own interest by one of them, 
unless the language of the document as a 
whole clearly showed that to be the inten- 
tion of the parties. 

Iwould, accordingly, set aside the decree 
of the Court below and, in place of it, pass 
a decree that the plaintiffs be placed in 
possession of the interests of Harihar Pra- 
sad, defendant No. 39; and Bhairo Prasad, 
defendant No. 38, and would also award 
them mesne profits thereon. The 
parties will pay the costs of this litigation 
in proportion to their success. 

Dhavle, J.—I agree. 

If the Courts in England have always held 
a strict hand over covenants which, if 
broken, entail a forfeiture, they have never 
done so without endeavouring to puta fair 
ccnstruction on the words of the convenants 
according to the apparent intent of the 
contracting parties; and in construing such 
covenants they have been guided by 
previous decisions in view of their influence 
upon the language employed by convey- 
ancers. Thus in Spencer v. Goodwin (2), 
one of the earliest cases cited for the appel- 
lants, the Court declined to read the words 
“hereinafter contained” as referring to the 
convenants that had gone before or to omit 
them, because it was not clear which of 
these alternatives was intended by the 
parties; and Dampier, J. added that by 
giving to the proviso a literal construction, 
the whole would not be rendered nugatory 
for it would still be operative for non-pay- 
ment ofrent. In Chatterton v. Terrel (13), 
it was contended for the appellant on the 
authority of Crusoe v. Bugby (21) Church 
v. Brown (1) at p. 265,* and Grove 
v. Portal (12) at p.731t that having 
assented to the sub-letling of a 
part of ihe premises the lessor could 
no longer enforce as to the remainder the 
covenant not to assign, under-let or pait 
with the possession of the demised premises 
without the lessor’s consent. The centention 
was overruled on the ground that the con- 
sent required was consent to sub-let or part 
with possession of the whole. The covenant 
was thus construed according tothe intent 
and not onthe princple that forfeitures are 
to be looked upon with disfavour, a princi- 
ple which would have led toa decision on 
the footing that what had been sub-let with- 
out consent was only a part of the premises. 
In Russel v. Beecham (3) it was pointed 
out that the covenant not to assign or part 

(21) 1771) 2 W B1. 766; 2 Wils. 234. 

*Page of (1808) 15 Ves. - [Ed.] 6 
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with the lease or the premises or any part 
thereof must be construed “with reference to 
the decisions of the Courts, for in reliance 
upon the meaning attributed to them (sic. 
the words) by those decisions, they are in- 
serted in documenis which have for years 
regulated the relation of landlord and 
tenant.” 

A kabuliyatin Persian executed in the 
district of Gaya away from the Presidency 
Town of Calcutta as long ago 2s 1865 is on 
the face of it nota document of which the 
language could have been moulded upon 
English decisions and conveyancing prac- 
tice. Our Transfer of Properiy Act, which 
was passed in 1882, makes some definite 
departure from the English law, see 
Hunsraj v. Bijaylal Seal (22), and even now 
documents in the mufassil are usually drawn 
up by scribes without a training in law and 
conveyancing. 

Lean as we may against forfeitures, itis 
impossible to accept the construction con- 
tended for on behalf of the appellants as 
within the apparent intent of the parties. 
For, this construction is that the lessor 
isto be at liberty to re-enter only on the 
coming to light of all the matters mention- 
edin the clause (ba-zahur-i-manihae), viz» 
(1) three successive defaults in payment of 
rent, (2) transferring the property in dar- 
mukarrari or by sale bai-bil-wafa, gift, 
rehan or in anymanner, (3) letting a bigha 


_ or biswa of land go into the possession or 


control of others, and (4) committing any 
atrocity upon the tenants. The conjunc- 
tions “wo” and ‘‘a” used in the clause as we 
find itin the document that was admitted 
in evidence are by no mens fully diferen- 
tiated from each other; but neither party 
has laid any stress on this circumstance. It 
is, however, one of the appellants’ conten- 
tions that the third item above relates not 
to partial transfers but to suffering 


- encroachments by neighbouring owners. 


Assuming that that is so, it becomes quite 
inconceivable that the parties intended to 
confine re-entry to the discovery of all the 
four items cumulatively, the result for all 
practical purposes would be that forfeiture 
was really not intended at all. It seems to 
me ihat we must not read the language so 
unreasonably in order to avoid a forfeiture, 
but must put a fair, rational construction 
onthe kabuliat according to the apparent 


(22) 5701176; 122 Ind. Cas, 20; A I R1930 P C 
59; 57 IA 110; (1930) A LJ 131; Ind. Rul. (1930) 
P C 100; 31 L W309; 34 CW N 342; 32 Bom. LE 
550; 5LOL J128; 58 MLJ 293; (1930) M W N 331 
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intent of the parties, and only taking care 
not to go beyond it. 

The lease specifies the unequal interest 
of ihe five lessees, a feature not found in 
any of the numerous cases cited before us. 
It is true that they combined to take ihe 
lease ancl were jointly liable for the entire 
rent. But the express mention of their 
several interesis must, I think, be taken 
along with such a provision as that about 
committing any atrocity upon the tenants 
as a fair indication that an alienation of his 
share by any of the lessees, without the 
consent of the landlords, was to entail a 


forfeiture of that share only. 16 could 
surely not have been intended that the 
atrocities must be committed by all the 


lessess together. If, again such a partial 
alienation was not intended to work any 
forfeiture at all, snd this is what the appel- 
lantz contend, for itis difficult to conceive 
why the shares were carefully specified 
towards the end of the kabuliyat. Upon 
this, the respondents contend that the trans- 
fer of his entire share by ono of the lesses 
was meant to work a forfeiture of the entire 
lease. It isimpossible to accept this in the 
absence of anything in the language of the 
document or in the circumstances of the 
transaction 10 establish such intention be- 
yond doubt ; and we must not overlvok the 
consideration that it was open to the party 
entitled to a forfeiture to have its right ex- 
pressed in clear language. Nor is it easy 
to conceive of the lessess intending end 
agreeing to make themselves all jointly 
liable for a breach of covenant by any one 
of them. The lease was, moreover, perma- 
nent, and the parties could hardly have pro- 
ceeded on the footing that the number of 
the lessees would not go up asit has in fact 
done. For the respondents reliance has 
been placed on Koragalva v. 
Jakri Beary 99 Ind. Cas. 700 (19), 
a case in which the plaintiff's claim for 
recovery of possession, apparently of the 
entire leased properly, was allowed when une 
of the three lessees had conveyed his right to 
his daughter notwithstanding the provision 
inthe kabuliyat executed by the lessees that 
they were not entitled to alienate the land 
demised to any one else. 

But it does not appear and plainly we 
cannot assume that that kabuliyat contained 
any indication that each lessee was to take 


the consequences of his own de- 
aults and no more. In Kundun 
Lal v. Kallu 24 Ind. Cas. 79 (23), re- 


; (22) 24 Ind. Cas. 79; AI R1914 All. 305; 12 A L J. 
50, 
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ferred to in the judgment under appeal, we 
have an instance whereit was held that one 
of the three lessees had incurred a forfeiture 
by transferring his interest in breach of a 
covenant but that this did not affect the 
other two lessees who did not join in the 
breach. The terms of the lease in that case 
ure not reported, but itis rather surprising 
to find the learned Subordinate Judge say- 
ing that that case cannot be held to be good 
law “in view of the majority of case law to 
which I have directed my altention.” None 
of the other cases referred to by him raise 
the precise point under consideration; and 
each lease or kabuliyat must be construed 
on its own language and with reference to 
iis own ‘circumstances. On a fair reading 
of the kabuliat before us I cannot doubt that 
the default of each lessee was to be visited 
upon him alone (barring, of course, the 
liability for rent which was joint), and that 
while the respondents are right in contend- 
-ing that the defauits need not be cumulative 
for a forfeiture to be incurred, the appellants 
are entitled to succeed in part to the extent 
that an alienation by one lessee does not 
effect a forfeiture of the shares of the other 
lessees. 
N. Order accerdingly. 
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creditor of the respondent, for an order 
cancelling a protection order which had 
been granted to the respondent on an ad- 
judication order being passed against him 
in November 1933. The principles in ac- 
cordance with which the Court ought to 
act in exercising its discretion in granting 
or refusing or cancelling a protection 
order unders. 25, Presidency Towns In- 
solvency Act, are well settled and need 
not be repeated: P.M. Hamid v. P. K. 
Muhammad Sheriff (1) and Muhammad Haji 
There is no 
doubt that the conduct of the respon- 
dent not only in 1927, when he misap- 
propriated to his own use Rs. 9,000 be- 
longing to the appellant, but also in the 
course of proceedings taken in the Civil 
Couris by the appellant io recover the 
amount due io him in which the respon- 
dent set up defences which were inconsis- 
tent with each other and equally false, 
has been grossly dishonest, and prima 
facie nodoubt the Court in such a case, 
while adjudicating the insolvent bankrupt, 
would have refused to pass a protection 
order in his favour. But whetheror not 
a protection order should be granted or 
cancelled is a matter upon which the 
Court is bound to exercise its discretion 
having regard toall the relevant circum- 
stances. In my opinion, Braund, J., took 
the correct view of the course that he ought 
to follow, having regard to s. 25 and the 
principles which have been laid down for 
the guidance of the Court. The learned 
trial Judge took the same view that finds 
favour with us, namely that the conduct 
of the respondent was flagrantly dishonest. 
At the same time he considered certain 
other material facts before forming his 
conclusion as to whether or not in the 
circumstances of the case the protection 
order ought to be cancelled. 

Some of the material facts which 
Braund, J., considered were that the ap- 
pellant is, for all practical purposes, the 
sole creditor in the insolvenct, and that 
in 1927 or 1928 when the dishonest con- 
duct of the respondent became known to 
him, the appellant could have taken steps 
to prosecute him in the Criminal Courts. 
He did not doso. We adopted an entirely 
different line. He was a business man, 
he had lost Rs. 9,000 and he turned over 
in his mind how best he could minimize 


(1) 13 R 623; 159 Ind. Cas. 936; A I R 1935 Rang. 
415; 8 R Rang. 290. hd s 
(2) 40B 461; 31 Ind. Cas, 507; A IR1915 Bom. 

273; 17 Bom. L R 989, 
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the damage that he had suffered. He took 
the view that if he did not prosecute the 
respondent, which might have prevented 
him from being of further use to the 
appellant, there was a possibility that he 
might be recouped to some extent at 
any rate for his losses if he made use of 
the respondent by giving him further 
employment. And so he again engaged 
him to work for him, and one of the 
projects upon which the respondent was 
set to work was the re-starting of a rice 
business for the benefit of the appellant. 
It is not now pretended on behalf of the 
respondent that there was any partner- 
ship in respect of this rice business between 
him andthe appellant. Nor do I think 
that there was probably any binding 
agreement between the appellant and the 
respondent under which the respondent 
should receive any specific share of the 
profits which might be made in the 
business, orindeed any remuneration at 
all. What 1 think happened was that the 
appellant employed the respondent to 
work up this rice business 
to give him, if it was successful, some- 
thing in the form of bakshis for the trouble 
that he hed taken for him. In this 
way the appellant hoped that he would 
receive some return from the rice busi- 
ness which would recoup him for the loss 
which he had sustained through the dis- 
honest conduct of the respondent. It 
appears from the accounts which the 
appellant showed to two friends, who 
undertook to decide what was a fair sum 
for the appellant to pay to the respon- 
dent forthe work and trouble that he 
had taken in respect of the rice business, 
that there hed been a profit of between 
Rs. 15,000 and Rs. 17,000. The attempt 
made by these two gentlemen to bring 
about a settlement of this dispute, however, 
came to nothing becarse the respondent 
demanded an exorbitant proportion of the 
profits that had heen made. 

Another material fact that the learned 
trial Judge took into consideration was 


that the appellant, at the time when the- 


adjudication order was passed and the 
protection order was granted took no step 
to object to a protection order being passed 
in favour of the respondent, and from that 
time until March 1935 he was content to 
allow the respondent to have the benefit 
‘ of the protection order. It was cnly after 

the dispute had arisen between the respon- 
dent himself ag to whether the respondent 
had any counter-claimor set-off to the 
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decree that the appellant had obtained 
against the respondent, and also after there 
had been some private quarrel between 
the respondent and a relative of the ap- 
pellant’s that the appellant applied to have 
the protection order that had been passed 
in favour of the respondent cancelled; that 
is to say, he waited for 24 years to make 
an application to have the protection order 
cancelled efter it had been granted, 
and the application was made nearly 
eight years after tke respondent had 
committed his dishonest act in mis-appro- 


` priating the.Rs. 9,000. . 


Now those are all material facts which 
the learned trial Judge was entitled to 
take inta consideration before he came to 
a conclusion whether he would cancel the 
protection order ornot. NeitherI nor my 
learned brother Ba U proposed to express 
any opinion as tothe decision at which 
we should have arrived if the application 
had been made inthe first instance be- 
fore eilher of us, but this Court as a Court 
of Appeal would be slow to inlerfere with 
the exercise of the discretion which is vest- 
ed under the Act in respect of such a 
matter inthe trial Judge. In my opinion 
the trial Judge took into account the 
material matters which it was necessary 
for him to consider before he decided whe- 
ther he would cancel the protection order 
or not, Although it would appear that 
Braund, J.is not in favour of the law 
present, he loyally 
followed it, and in my opinion there js 
no ground upon which this Court could 
hold that he did not exercise his discretion 
according to the principles laid down for 
the guidance of the Court. As we take 
that view of the case, there is an nd of 
this appeal, because there were ample 
materials before the learned trial Judge 
upon which he could have exercised his, 
discretion in the way that he did. 

For these reasons, in our Opinion, the 
appeal fails and must be dismissed. 
There remains the question of costs. The 
learned Advocate for the appellant con- 
tended thatin the circumstances of the 
case the appellant ought not to be muleted 
in costs, and by her argument the Conrt 
has been persuaded to take the course that 
she recommends. Having regard to what 
the trial Court as well as this Court have 
held to be the dishonest conduct of the 
respondent, in our opinion, there should 
be no order for costs against the appellant 
in either Court. To that extent the 
appeal is allowed, and the order from 
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` which the appeal is brought will be varied 
accordingly. In other respects the order 
will be confirmed and the appeal dismiss- 


ed. 
Ba U, J—I agree. 
D. Appeal dismissed. 


LAHORE HIGH CCURT 
Second Civil Appeal No. 1981 of 1935 
February 18, 1936 
BHIDE, J 
JAHAN KHAN— PLAINTIFF 
— APPELLANT 
versus j 
DITTA ANDOTAERS—DEFENDANTS 
— RESPONDENTS 
Pre-emption—Limitation—Suit by | pre-emptor 
against another claiming his superior right and that 
decree obtained by other was by fraud—Art. 120, 
Limitation Act, applies. n 
Where a pre-emptor institutes a suit against an- 
other pre-emytor, claiming his superior right of pre- 


emption and that the decree obtained by such other ` 


pre-emptor is based on fraud, the Article applicable 
is Art. 120, Limitation Act. Karam Das v. Ali 
Mohamad (3), followed, Mehdi_Hasan v. Bacha Pande 
(land Raj Narain Rai v. Durga Pande (2), distin- 
guished. ee 
S.C. A. from the decree of the District 


Judge, Jhelum, dated August 29, 1935. 

Mr. Indar Dev for Mr. Achhru Ram, for 
the Appellant. 

Mr. dutar Narain Gujral, for the Respon- 
dents. 


-Judgnmaent.—There were thrée rival 
suits for pre-emption with respect toa sale 
of certain land dated February 21, 1933, 
by one Dhumman in favour of Muhammad 
Bakhsh. The first suit was by Ahmad 
Khan and was instituted on October 4, 
1933 at Jhelum; the second suit was by 
Ditta and was instituted on February 21, 
1934, at Jhelum; the third suit was by 
Jahan Khan, and was instituted on Febru- 
ary 21, 1934, at Chakwal where the land 
in suit was situated. The first two suits 
were tried together, the plaintiffs - being 
impleaded in each other's cases. Jahan 
Khan was, however, not impleaded in these 
cases nor were the first two plaintiffs 
impleaded in the suit by Jahan Khan. In 
the first two suits a decree was passed 
in favour of Ditta on payment of the 
full consideration of Rs. 1,200 as stated 
in the sale deed. Ditia took out execu- 
tion and obtained possession in pursuance 
of the decree on July 27, 1934. In the 
meantime Jahan Khan had also obtained 
a decree’at Chakwal on July 19, 1934, but 
this decree was on payment of Rs.. 690 


s 
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only, which was alleged by Jehan Khan 
to be the real consideration. Jahan Khan 
then instiluted the suit out of which the 
present appeal arises on August 31, 1934, 
for possession of the land as against. 
Ditta, the rival pre-emptor. The suit 
was dismissed by the trial Court and the 
decision was affirmed on appeal by the 
learned District Judge. Jahan Khan has 
now preferred a second appeal. 

The learned District Judge has dismiss- 
ed the suit on the finding that the 
plaintiff had failed to prove that the de- 
cree was obtained by Ditta by fraud. He 
has referred tothe application of the plain- 
tiff dated January 31, 1935, in which he 
stated that this was not a suit for pre- 
emption and should not be treated as such. 
This application appears to me to have 
been misconstrued. What the plaintiff 
apparently meant was that this was not an 
ordinary suit for pre-emption but was by 
one pre-emptor against another. ` The 
learned District Judge was of opinion 
that the suit was obviously out of time, 
and therefore the plaintiff had based his 
suit on fraud. I am unable io agree 
with this view. The learned Counsel for 
the appellant contends that the suit was 
within time and the learned District 
Judge was in error in thinking -that the 
suit was based merely on the ground of 


‘fraud. The plaintiff no doubt alleged that 


Ditta had obtained his decree by fraud, 
as he had notimpleaded him in the suit. 
But the plaintiff also relied in support of 
his claim onthe fact that he had a 
superior rightof pre-emption. The fact that 
the plaintiff has a superior right is not 
now disputed. If therefore his suit was 
within time, there was no reason why his 
claim should not have been decreed. The 
main point for consideration in this ap- 
peal therefore is whether the plaintiff's 
suit was within time. As regards this 
point, the learned Counsel for the appel- 
lant contended that Art. 120, Limitation 
Act, applied, while the learned Counsel for 
the respondent contended that s. 30, Pun- 


* jab Pre-emption Act, governed the case. In 


support of the latter contention, the 
learned Counsel for the respondent referred 
to the remarks at p.588 of the Punjab 
Pre-emption Act by Sir Shadi Lal, Mehdi 
Hassan .v. Bacha Pande, 28 Ind. Oas. 691 
(1) and Raj Narain Rai v. Durga Pande (2). 

The remarks at p.536 referred to by the 


(1) 28 Ind, Cas, 691; AI R1915 All. 1M;13A L J 
(2) 32 A 340; 5 Ind, Cas. 527;7A L J 259, 
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learned Counsel for the respondent are no 
doubt in his favour, but this view of the 
author seems to bein conflict with that 
taken by the Punjab Chief Court in the 
Full Bench decision Karam Dusv. Ali 
Muhammed (3). The two rulings on which 
the learned Counsel for the respondent 
relies do not appear to be helpful as the 
facts therein are distinguishable. In 
Mehdi Hassan v. Bacha Pande, 28 Ind. 
Cas. 691 . (1), the preferential claimant had 
not obtained any decree within the period 
of limitation asin this case, but sued 
for the first time to enforce his right of 
pre-emption after the expiry of the period 
provided in Art. 10, Limitation Act. In 
Laj Narain Rai v. Durga Pande (2) the 
decision merely was that a suit by a rival 
pre-emptor was maintainable even after 
another pre-emptor had obtained a decree. 


The suit was within limitation and there . 


was no occasion for discussion of the point 
raised in the present case. In my opinion 
the reasoning adopted by the Kull Bench 


in Karam Dasv. Ali Muhammad (8) is 
applicable to the present case and 
the present suit is, therefore, gov- 


120, Limitation Act and 
is within time. The fact that the plain- 
tiff has a superior right of pre-emption is 
not now disputed as stated above. The 
only other point which requires decision 
is whether the plaintiff is entitled to a 
decree on payment of Rs. 650 only or on 
payment of Rs. 1,200. This matter has 
not been decided by the learned District 
Judge and the case must therefore be 
remanded for this purpose. I accept the 
appeal and remand the case to the learned 
District Judge for re-decision in the light 
of the above remarks. Stamp on appeal 
to be refunded. Qosts will follow final 
decision. 
D Appeal accepted. 


(3) 31 PR 1913; 18 Ind. Cas. 70; 28 P W R 1913; 61 
PLR 1913. 


erned by Art. 
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CALCUTTA HIGH COURT 
Appeal from the Appellate Decree No. 73 of 
1935 
December 10, 1934 

D. N. MITTER, J. 
RADHA SUNDAR RAY AND ANOTJER— 
APPELLANTS 
VETSUS 


SAKTIPADA RAY—RESPONDENT 
Court Fees Act (VII of 1870), s. 7 (Gv) (c)— 
Specific Relief Act (I of 1877), s. 39—Sutt: for 
declaration that cerfain deed executed by plaintiff 
was not executed by him aud for cancellation with 
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notice io Registration Oficer—Whether deslaration 
with consequential relief—Ad valorem court-fees, 

The plaintiff-respon lent brought a suit in respact 
of a deed of relinquishment purported to have been 
exacuted by him in favour of ths defendants pray- 
ing fora decree declaring that the deed of relin- 
quishment was not executed by him and further for 
cancelling the desd with the usual notice to ths 
Registration Officer concerned : 

Held, that the suit was strictly in terms of s. 39 
of the Spscific Relief Act, for cancellation of the 
document and was a suit for declaration with conss- 
quential relief, within s. 7 (iv) (c) of Court Fees Act, 
and ad valorem court-fees was nzcessary. In asking 
for the delivery and cancellation of ths deed and for 
making it over tothe Registrar, the plaintiff had 
asked for a substantial relief and consequently relist 
within the meaning ofs. 4 (c). Kattiya Pillai v. 
Ramaswamia Pillai (4), dissented from. 

Reference under s. 5 of the Court Fees Act. 

Mr. Rajendra Chandra Guha, (with him 
Mr. Mohendra Kumar Ghose), for the 
Appellants. 

br. Sarat Chandra Basak, for the Secre- 
tary of State for India in Council. 

Order.—This is a reference under s. 5 
of the Court Fees Act and I have been 
appointed by the learned Chief Justice 
as a Judge to decide on this reference. 

The questions referred to are: (1) what 
is the court-fee payable on a plaint or 
memorandum of appeal in a suit for ad- 
judging a document void or voidable, 
under s. 39 of the Specific Relief Act 
with a prayer for cancellation of the docu- 
Ment in question and (in the case of re- 
gistered document), for notification to the 
Sub-Registrar; and (2) does it make any 
difference whether or not the prayers for 
cancellation and notification to the Sub- 
Registrar are expressed or not. The 
second question referred need not be ans- 
wered and it is sufficient for the pur- 
poses of the present appeal to answer the 
first question referred to above for in this 
case it appears clear that the plaintiff, now 
respondent, brought the suit in respect of a 
deed of relinquisnment purported to have 
been executed by him in favour of the 
defendants praying for a decree declaring 
that the deed of relinquishment (Nada- 
vinama) (Nadavi document) was not execut- 
ed by him and further for cancelling the 
deed with the usual notice to the Regis- 
tration Officer concerned. The suit there- 
fore is strictly in terms of s. 39 of the 
Specific Relief Act for cancellation of the 
document. In such a case it appears 
to me that the case comes within s. 7 
(iv) (c) of the Court Fees Act and this 
is really a suit for a declaration with 
consequential reliefs. This view finds 
support from a very early decision of 
Sir Lawrenco Jenkins in the case of Par- 
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vatibai v. Vishvanath Ganesh (1). The 
view also finds suppors from the. Full 
Bench decision of the Allahabad High Court 
in Kalu Ram v. Babu Lal (2). The Patna 
High Court seems to have taken the same 
view in the case of Kamla Prasad v. 
Jagarnath Prasad (3). Mr. Guha who 
appears for the defendant-appellant con- 
tends that according to the language of 
s. 39 it would have been sufficient for the 
plaintiff to ask for the declaration that 
the deed in question be adjudged void or 
voidable and the Court was bound on such 
a prayer being made to adjudge the 
deed void or voidable and to order it to 
be delivered up, and cancelled. He has 
in support of this contention relied on the 
decision of the Madras High Court in 
Kattiya Pillai v. Ramaswamia Pillai (4) 
It must be conceded that in a suit under 
s. 39 the relief is not confined to the 
parties at whose instance the suit has 
been brought. There. may also be cases 
where it may not be possible for the 
Court to order delivery of the document 
as for instance when the document is 
lost. It cannot be said that the effect of 
the declaration that the deed is void or 
voidable includes the relief of that the deed 
should be delivered and cancelled, so 
that it is not necessary to pay expressly 
for such relief. It seems to me that in 
asking for the delivery and cancellation 
of the deed and for making it over to 
the Registrar the plaintiff in the present 
case has been asking for a substantial 
relief and consequently relief within the 
meaning of s. 4 (e). 


Having regard to the language of the 
statute and in view of the authorities 
to which I have referred, namely the 
authorities of the Patna, Bombay and 
Allahabad High Courts and dissent from 
the view taken by the Madras High Court, 
the answer to the first question referred 
to above is that ad valorem court-fees 
_are necessary in the present case. Ib is 


not necessary to answer the further ques- . 


tion raised by the Taxing Officer, namely, 
if it does make any difference whether of 
not the prayers for cancellation and noii- 
fication to the Sub-Registrar are ex- 


(1) 29 B 207. ; 

(2) 51 A 812; 139 Ind. Cas. 32; (1932) AL J 684; 
A IR 1932 All 485; Ind. Rul. (1932) All, 518. 

(3) 10 Pat. 432; 130 Ind. Cas. 46; A I R 1931 Pat. 
18; Ind. Rul (1931)-Pat. 142. 

(4) 56 MLJ 394; 119 Ind. Cas. 35; AI R 1929 
Mad. 396; (1929) M W N 286; 29 L W 581; Ind. Rul. 
- (1929) Mad, 867. 
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pressed or not, for that question does- 
not arise in the present case. 

The balance of the deficit court-fees, 
which I understand are very small, due for 
the appellant, must be paid on or before 


December 22, 1934. < 
D. | Reference answered. 





LAHORE HIGH COURT 
Criminal Revision No. 410 of 1936 
May 7, 1936 
Skemp, J. 
NEW DELHI MUNICIPAL COMMITTEE 
-—PETITIONER 
Versus 
RAM BAI—OpPPosITE PARTY 

Punjab Municipal Act (III of 1911), ss. 195, 3 
(5) (a)—Repairing walls of shed and putting roof 
thereon, whether beginning, erecting or re-erecting or 
altering—Prosecution by Municipal Committee— 
Action not vindictive—Award against Committee— 
Held, order not proper—Criminal Procedure Code 
(Act V of 1898), s. 25 `. 

Section 195, Municipal Act, 
“should a building be begun, erected or re-erected 
without sanction.” Repairing the walls of a shed 
and putting thereon an iron corrugated roof prima 
facie does not com> within the words “ begun, 
eractel or re-erected.” The term “ erection ” implies 
causing to stand upright nor does it amount to mate- 
rial alteration within the meaning of s. 3 (5) (a). 

The trial Magistrate accepted the resident's con- 
tention that the tin shed in question existed for the 
last six years. Hə discharged the resident and 
further directed in view of the facts that the Muni- 
cipal Committee should pay her ten rupees as com- 
pensation without giving the Committee an oppor- 
tunity of explaining why the compensation should 
not be awarded and the Committee's action was not 
grossly careless or vindictive: 

Held, that this was not acase where 
tion should have been given. 

Held, also, that the order ofthe trial Magistrate 
should be set aside, since the provisions ofs. 250, 
Criminal Procedure Orde, which are mandatory, were 
not complied with. i 

Cr. R. as reported by the Additional 
District Magistrate, Delhi, dated February 
28, 1936. 

Malik R. L. Anand, II, for the Peti- 
tioner. 

Order.—On March 15, 1935, Mr. F. 
H. Ginder, Building Inspector ofthe Mu- 
nicipal Committee, New Delhi, reported with 
reference to a house belonging to Shrimati 
Ram Bai : 

“Unathorized structure. Corrugated iron roof on 
wood rafters has been constructed as a room on the 
first Asor in the above premises. Thisstructure has 
been reconditioned.” - h 

On March 30, 1935, a notice was issued in 
the name of the President of the Commit- 
tee to Shrimati Ram Bai saying that it was 
reported that “you have constructed a room 


on the first floor with corrugated iron roci” 


lays down pe2nalties 


compensa~ 
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„and wood rafters.” On the back of this 
notice Shrimati Ram Bai’s husband Dr: 
Tulsi Ram wrote: 

“This shel is standing for the last six years when 


the building was constructed. There is sanction of 
construction over this area.” 


The Committee summoned Shrimati Ram 
Bai and Mr. Ginder stated that 
“A tin shed was found with new corrugated iron 
sheet and a portion of brick near the rafters was 
repaired, The wallsexisted previously.” 
The trial 


He proved his previous report. 
Magistrate accepted Shrimati Ram Bai's 
contention that the tin shed existed for the 
last six years. He discharged her and fur- 
ther directed in view of the facts that the 
Municipal Committee should pay her ten 
rupees as compensation. The learned Ad- 
ditional District Magistrate has recommend- 
„ed that the order of compensation be set 
aside and that further inquiry be ordered. 
n learned Additional District Magistrate 
said: - 

“The Resident Magistrate in his order thinks onl 
of the repairs of walls and ignores the material altera- 
tion of the shed by re-roofing it.” 


The prosecution was under s. 195, Munici- 
pal Act, which lays down penalties “should 
a building be begun, erected or re erected 
without sanction.” Repairing the walls of 
a shed and putting thereon an iron cor- 
tugated roof prima facie does not come 
within ihe words “begun, erected or re- 
erected.” The term “erection” implies 
causing to stand upright. Section 3 (5) of 
the Act says “erect or re-erect any building 
includes” various things which in my opi- 
nion have no bearing. The learned Counsel 
for the Municipal Committee relies ons. 3 
(è) (a), “material alerations in any build- 
ing.” IJtdoes not appear that repairing the 
walls of a shed and putting a new roof 
thereon amounts to material alterations. 
Therefore in my opinion Shrimati Ram Bai 

-has not infringed s. 195 of the Act, and I 
decline to order. further proceedings. It 
does appear thatin this case the Building 
Inspector had not got clearly in his mind 
the requisites of the section and that after 
Dr. Tulsi Ram’s reply the prosecution by 
the Committee was lodged carelessly and 
on an inadequate ground; but it was not 
grossly careless or vindictive, and 1 hardly 
think it was a case for compensation. Any- 
how compensation cannot be awarded in 
this case because, as the Additional District 
Magistrate has pointed out, the Magistrate 
disregarded the mandatory provision of 
s. 250, Criminal Procedure Code, and did 
“not call on the „Committee or its represen- 
tative to show cause why they should not 
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pay compensation. The order @lirecting the 
Committee to pay compensation is set aside, 
and the sum, if paid, is to be refunded. 

D. Pétition acêepted. 


RANGOON HIGH COURT 
Criminal Appeal No. 10 of 1936 
February 10, 1936 
BAGULEY, J. 

E. A. MORLEY.—APPRELLANT 
versus 


EMPEROR-—OPPOSITE PARTY 

Penal Code (Act XLV of 1860), s. 477-A—Person 
acting as agent many thousands of miles away, 
‘whether @ servant—Held, that document in respect 
of which falsification was alleged was not in 
possession of employer, hence it did not amount to 
an offence —Criminal trial— Evidence — Letter filed 
as exhibit—Witness, if can be allowed to determine 
which portion of it is togo in evidence—Court, if 
can hand back the exhibit — Evidence Act (I of 
1872), s. 153— Exception —Cross-examination to 
impeach veracity—Rule, importance of. R 

A person who is acting as an agent for another 
many thousands of miles away must have had 
power toacton his own initiative which is the 
ordinary mark of difference betwe-:n a servant and 
an agent. 

Doċuments containing accounts, in respect of 
which falsifications were alleged to have been 
made, were prepared by an agent but were never 
made over to the employer, who was many thousands 
miles away in another country and there was no 
falsification after they reached the hands of the 
complainant: 

Held, that it did not amount to an offence under 
s 477-A, Penal Code, as the documsnts could not bs 
said tu be belonging to or in possession of the 


‘employer. A Gourt has inherent powers for refusing 


disclosure of matters which in the public interest 
should. be kept sacret, but it cannot allow a 
witness to put in a portion of a letter and say 
which portions of it are to go 10 and which portions 
are to be concealed from his opponent nor there 
is any warrant for a letter, which once had been 
made an exhibit, being handed back to a party, 

A witness may be cross-examined, with a 
view tə impeaching his veracity or his impartiality. 
This is regarled as so important that, while with 
regard to some matters when a witness is cross- 
examined as to his veracity, the cross-examiner has 
got to take his answer and is not entitled to rebut 
them; by exception (1), s. 153, Evidences Act, it is 
provided thatif a witness is asked any question 
tending to impeach his impartiality, and answers 
it by denying the facts suggestzd, he may ba 
contradicted. KN 

Cr. A. from an order of the District Magis- 
trate, Rangoon, dated January 2, 1936. 

Mr. T. F. R. McDonnell, for the Appel- 
lant. 

“Mr. L. C. Robertsen, for the Crown. 

Judgment.—The appellant E. A. Morley 
has been found guilty under s. 409, Indian 
Penal Code, of criminal breach of trust 
of Rs. 1,186-2-0 entrusted to him in. his 
capacity as agent or attorney of Mr. G, F, 
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Brown, of Gfeenock, Scotland. He has also 
been found guilty at the same triak of having 
made forged entries in the accounts of the 
same Mr. O. F.-Brown, of Greenock, Scot- 
land, in his capacity es servant, the three 
entries referring to tke sums of Rs. 384 
alleged to have been paid for repairs to 
No. 199, Shan Road, of Rs. 498 alleged to 

: have been paid for repairs to honse No. 59, 
20th Street, Rangoon, and of Rs. 304-2-0, 
rent received by him in respect of house 
No. 59, 20th Street. The facts which led up 
to ihe present case are es follows: 
Matilda Brown was a lady of considerable 
wealth, who spent part of her time in Eng- 
land and part of her time in Rangcon. 
She owned a gocd deal of landed property. 
It is stated in the proceedings that Morley 
collected for her scmething like Rs. 8,000 a 
month. She had, su far as this case discloses, 


five children, Harold, Fred, Cyril, Robin- 


and a daughter named Mrs. Lalor. Morley 
related by marriage to Robin was her agent 
and it would séem that in the last few years 
of her life he was her trusted adviser. Fred 
-Brown also had some investments in Ran- 
goon which were looked after by Morely. The 
investments were originally advances on 
mortgage, but in course of time the two 
houses, No. 199, Shan Road and No. 59, 
20th Street, took the place of two of the 
mortgages. In 1933 Mrs. Matilda Brown 
‘died at sea..on her way to England and 
‘Morley continued to act as agent for the 
‘estate, the executors of which were Mr. P. 
C. Fogarty, I. ©. S. and Mrs. Brown's 
daughter, Mrs. Nora O'Gorman Lalor. 
“ Jn1935 Fred Brown became dissatisfied 
with Morley as agent and on June 6, 1935, 
“he cancelled the power-ofattorney executed 
in favour of Morely and appointed his bro- 
ther, Harold Brown, as his agent in Burma. 
The papers reached Burma at the end of 
June or beginning of July and Harold 
Brown called upon Morley to hand over his 
accounts, papers, cash, etc. On July 10, Morley 
attended at Harold Brown's flat and handed 
over ihe title-deeds ofthe properties and 
some so-calledaccounts and Rs. 500-14-0 
cash in hand. The accounts are not the 
‘type of accounts that one would expect to 
receive when an estate is made over. They are 
“produced in this Court as Ex. C. -They are 
10 sheets of a very flimsy paper which vary 
in period, form, mode of drawing up and 
‘in fact in nearly every possible way in 
which variations are possible. Incidentally 
‘in two places there are obvious type errors 
the typist having struck the key for O 
qnetead of the adjacent key for 9, but these 
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typists errors are manifest. The addition 
of the totals shows that they are merely 
typist’s errors. The accounts were unsup- 
ported by any form of voucher, and if the 
ten papers produced in Court were all the 
accounts given to Brown on the date in 
question, there is an obvious gap in the 
middle of them, as the fifth sheet ends with 
the statement “cash in hand Rs. 239-10", 
whereas the 6th sheet begins with the item 
“cash in hand Rs. 242 9.” Harold Brown, 
and his witness H. Ellis both say that when 
Morley was asked about vonchers and 
receipts Morley said that he had sent them 
to his principalinScotland. Morley, however, 
denies that he ever made any such state- 
ment. After this Morley took Harold Brown 
out andshowed him where the houses were 
and Brown apparently «accepted for the 
time the accounts as they were. 

On Avgust 9, his legal adviser, Mr. 
Robertson, addressed a letter to Morley ask- 
ing for receipt from the lawyers for profes- 
sional services in connection with the estate of 
Mr. and Mrs. C. F. Brown, for Corporation tax 
receipts and an insurance policy. He was 
asked an account of the June rent of 199, 
Shan Read and the name of the late tenant 
of No. 59, 20th Street. In reply to this 
Morley sent a letter enclosing three lawyers’ 
receipts, a large number of tax receipts, 
receipts for insurance premium and an 
insurance policy and a statement that no 
rent of 199, Shan Road, was received for 
June and also the name of the late tenant 
af No. 59, 20:h Street. It may be noted in 
passing that this demand for receipts and 
other papers does not seem to fit in with the 
statement that Morley had said that ali the 
receipts had been sent to Scotland, as there 
is nothing to show that in the interval he 
was in communication with Scotland 
and found that no receipis were there. A 
letter has been produced but not proved in 
ecnnection with this case purporting to be 
from the Solicitors in Scotland who acted 
for Fred Brown, butthisis produced with an 
envelope showing that it did not arrive in 
Rangoon until September 7, so this letter can- 
not have caused Harold Brown to ask for 
the receipts which Morley had told him 
that he had not got on August 9. 

On August 20, Harold Brown sent another 
lawyer's letter to Morley and asked him to 
produce the account books relating 
to the affairs of Mr and Mrs. 
C. F. Brown, also rent receipt books 
and counterioils and receipis for fees 
paid to Messrs. MeDonmell, Clifton and 
Hartnoll for transfer of the property, No, 
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199, Shan Road, and on August 26, he sent an- 
other letter asking for further information 
in connection with the accounts. These 
were not replied to until August 29, when 
Morley’s legal advisers wrote a letter giving 
all the information asked for, but apparently 
before this letter was received, on the 
morning of August 30, Harold Brown had 
already filed the complaint which gave rise to 
the present case. In this complaint various 
charges are made against Morely. He 
was charged with having misappropriated 
the sum of Rs. 304-2 being the rent of 
No. 59, 20th Street, from June 1953 to 
August 31, 1933. He was also charged 
with having executed no repairs to No. 59, 
20.h Street, but with having charged the 
estate with a sum of Rs. 498 alleged to 
have been expended on repairs to that 
property. He was also charged with hav- 
ing misappropriated a sum of Rs. 384 be- 
ing the rent of the upper floor of No. 199, 
nya Road, from June 6, 1933 to July 1, 
1934. 

It will be seen that the charges in the 
original complaint differ from the charges 
framed against the appellant. This is 
explained by the fact that Harold Brown 
says that after he had filed his complaint 
one Lecun came to his flat and told him 
that he had done the repairs to No. 199, Shan 
Road, and that his bill for those repairs 
totalling Rs. 717, had not as yet been paid, 
whereas in the appellant’s accounts the 
estate has been debited with Rs. 381 be- 
cause of the same repairs alleged to 
have been paid to one Ah Sheik, on 
March 20, 1933. It isa remarkable coinci- 
dence that this sum of Rs. 384,-alleged to 
have been paid out for repairs is exactly 
the same as the Rs. 384 rent for which 
the appellant is charged with having mis- 
appropriated in the first complaint and 
it refers to the same property; but the 
three sums of money which the appellant 
has been convicted of having misappropriat- 
ed are Rs. 304-2, the rent of No. a9, 20th 
Street, from June 7 to August 31, at Rs. 108 
a month; Rs. 493 which Morley claimed to 
have paid for repairs to No. 59, 20:h Street, 
whereas the prosecution claimed that no 
repairs of any kind were done to that 
house, and Rs. 334 which the appellant 
claims he paid to “Ah Sheikh” (as the 
case developed this man’s name appeared 
as Ah Chee), whereas the prosecution says 
that these repairs were really done by 
pata and Morley never paid any one for 

em. e 3 
_ The record of trial is.a Very bulky one 
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running. 231 pages, but really there is 
very little evidence in thé case. So far 
as the rent matter is concerned, there is 
the undisputed fact that this item does not 
appear in the ten pages of accounts 
(Ex. C) which Morley gave to Harold 
Brown when he made over the estate. 
The defence with regard to this charge is 
that there either was or should huve 
been another sheet in the accounts. 
Morley is unable to say definitely that 
he did make over the other sheet, but he 
says that another sheet was necessary to 
explain the gap between sheets 5 and 6 
and he has produced a copy of what the 
sheet would have been had it been made 
over by him as Kx. 2. This clears up the 
gap already mentioned between sheets 
5 and 6. It opens with cash in hand 
Rs. 239-100. There is a credit item of 
rent received, Rs. 304-2-0. On the debit 
side is Rs. 300 paid out to Mr. Dhar for 
drawing of certain deeds and Re. 1-3-0 
for postage, and cash in hand carried 
forward, Rs. 2429-0. It tallies wita the 
opening balance on sheet 6 of Hx. 6. 
To support this Ex. 2 the accused examin 
ed Mr. Daar-to say that he did certain 
work, drawing up the conveyance of 
No. 59, 20th Street, in favour of Fred Brown 
and he says that this Rs. 300 was paid to 
him. 3 

With regard to the chargs concerning 
Rs. 493 for repairs to No. 09, 20th Street, 
the complainant produces. certain Chinese 
witnesses, Lim Kim Chan, Ah Eng Byan 
and U Wa who swear that during tae. 
material time no repairs of any kind were 
made tothe house. As against this Morley 
examined Mr. Dhar who deposes to the 
fact that atthe time the house was made 
over to Fred Brown in satisfaction of the 
mortgage due on it the former owner 
and mortgagor stated that the house 
was very old and needed extensive repairs 
and it was a condition of the transfer 
that the former owner should be allowed 
to Yemain as tenant and the new owner 
must make the house more habitable. En 
consequence of this Mr. Dhar says that 
he visited the house and he satisfied himself 
that the house was needing repairs. 
produced a receipt sign- 
ed by one Ah Chee and he adduces 
evidence that there was an Ah Chee 
who signed this receipt and who was 
a contractor, but Ah Chee himself has 
disappeared although ‘he attended the 
Jourt during the course of the trial and 
was seen by some of the witnesses, 
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With regard to the remaining item of 
Rs. 384 said to have been given to Ah 
Chee for repairs to No. 199, Shan Road, it 
depends entirely on the evidence of 
Lecun. He says that he did these repairs 
himself at Morley’s request and he sup- 
Doris this statement by certain entries 
and: papers stated by him to have been 
made in the ordinary course of his busi- 
ness. As against this there is the evidence 
of Mr. D'Silva who says that he was the 
caretaker of the house at the material time 
and was aware of no repairs of any kind 
done by Lecun. He says that Lecun came 
to make an estimate for the repairs, but 
he never did the repairs and D Silva's suc- 
cessor in the house, Kin Maung Tin, who 
‘was’ called as a prosecution witness, rather 
supports D’Silva on this point, for he says 
that two cr three: months after he moved 
into the house, which wes just after the 
repairs hed been done, Lecun came round 
and asked permission to ‘look at the house 
because Le said that-he wanted to see ihe 
repairs that had been done. Morley also 
produced another receipt from the same 
Ah Chee. ` 
‘ The first point I have to consider is the 
charges of falsification of accounts. I think 
myself that none of these charges ought 
to ‘have’ been framed. - It-is rather curious 
that the breach of trust charge is under 
s. 409, which refers to criminal breach of, 
trust by a banker, merchant, factor, broker, 
‘attorney or-agent and an cffence under 
5. 409,°is ‘more serious than .an offence 
‘under s.°408, which is criminal breach of 
‘trust bya clerk or servant. Morley was 
referred to 4s an egent, to bring Lis offence 
‘under the more serious offence under s. 409, 
‘as 5. 477-A, does not epply to agents ; for 
‘tLe -purpcse of the ckarges under s. 477-A, 
he wes described cs a servant of Mr. 
$0. F. Brown. It is quile clear that Morley 
“was egent for Brown, but thereis no evi- 
dence to show that he wes his servant end 
“in the nature cf thingsI do not sce kow 
‘he could Lave been described cs a servant. 
He was acling meny thous:nds of miles 
away end le must have hed pcwer to ect 
‘en Lis cwn initiative which is the ordinary 
- märk of- difference between a servant and 
“an agent. The sheets of paper (Ex. C) cen- 
not, in my opinicn, be 1¢egerded as beleng- 
` ing to or beingin the possession cf Morley’s 
‘principal, at ¿ny rate not until after Le had 
made them over to Harold Brown and there 
-was no falsification after that time. On 
“this ground alone all lhe charges under 
*g, 477-A will have to be set aside,- 


Ë. A. MORLEY v. EMPEROR (RANG) 


_€Xamination closed for the day. 


164 10 

Before examining the evidence in detail 
in connection with the three sums of money 
with regerd to which Morley is celieged 
to have committed criminal breach of trust, 
it is unfortunately necessary to say some- 
thing with regard to the way in which 
the trial has been conducted. The ccm- 
plainant, Herold Brown, is a Barvister-at- 
law. On the face of things he filed the 
ccmplaint as an attorney of his brother, 
who was the victim of the frauds alleged; 
nevertheless, in the course of his long 
examination and cross-exemination, it is 
quite clear that at times he became.very 
heated. 

In the course of his cross-examination 
he referred toa letter, and just before the 
Court rose he was called upon to produce 
it. He prcduced it, but stated that it was 
a private letter and he wished io mark 
off parts-that were irrelevant, and the 
When the 
proceedings began thenext day the record 
says: 

Tho letter produced by witness is marked as 
Ex. 2-D.” Exhibit 2D, as I find it on the file, is 
a typed copy of a letter, portions of which are 
omitted. It is signed by the Magistrate as a “true 
extract.” The Magistrate himself is now on leave, 
and, I understand, nct in Burma;sol had to ask 
the members of the Bar who were appearing in 
the case what actually happened in connection with 
this letter. Fortunately Mr. Robertson and Mr, 
Jordan are in agreement on the main points. On 


November 14, the letter was handed to the Magistrate, 
but the witness said : 


It is a private letter, and I wish to mark it” 


and it was then handed back to the wit- 
ness. The next day apparently the letter 
was- handed to the Magistraté again with 
portions marked off, and after extracts 
had been made the letter was handed back 
to the witness; but the letter itself was 
never shown in its entirety tothe defence 
Counsel. 

1 know of no warrant for treating an 
exhibit in this way. A Court has inherent 
powers for refusing disclosure of matters 
which inthe public interest should be kept 
secret, but that a witness should be al- 
lowed to putin a portion of a letter and 
say which portions of it are to go in and 
which portions are lo be concealed from 
his opponent is quite unheard of; nor do 
I know of anv warrant for a letter, which 
once had been made an exhibit, being 
handed-back toa party. Under the cir- 
cumstances I called upon Mr. Robertson to 
produce this letter, and I have had it given 
tome. J can well understand why certain 
portions of the letter wete kept back from 


“the notice of the defence Counsel. Parts 


1936 


of the letter which are omitted are per- 
fectly harmless and relate to family matters 
unconnected wilh the case, bat some por- 
tions provide interesting material for cross- 
examination and also for comment ; these 
portions [ shall refer to in discussing the 
evidence. 

Another point which has to be noted is 
ihs way in which the Magistrate appeared 
to protect the prosecution witnesses in the 
course of- their cross-examination. It 
should be unnecessary to poin; out that 
a Witness may be cross-examined, with a 
view to impeaching his veracity or his 
impartiality. This is regarded as so im- 
portant that, while with regard to some mat- 
ters when a witness is cross-examined as 
to his veracity, the cross-examiner has got 
to take his answer and is not. entitled to 
rebut them ; by exception (1), s. 153, Evi- 
cence Act, ibis provided that if a witness 
is asked any question tending to impeach 
his impartiality, and answers it by denying 
ue facts suggested, he may be contradict- 
“ed. 

Quite early in his cross-examination 
Harold Brown was asked the following 
question “You were the only one left cut 
of your mother’s estate ?' The Magis- 
trate notes that the question was disallowed 
as having no bearing on the charge. 
Obviously this question was merely a preli- 
minary, and find in Ex. 2-D, the letter 
written by Fred Brown to Harold Brown, 
in a portion which was suppressed, occurs 
the passage : 

“Harold, I wonder if Morley was there when 
mother made her will, and a very unfair will. It 


isin favour of Cyril and Robin and Nora has not 
come off badly.” 


This in connection with the admitted fact 
that Morley was Mrs. Matilda Brown's 
trusted adviser at the time that she made 
her will, would suggest how the question 
disallowed in cross-examination was going 
to be followed up. 

Again, at a later stage of the cross-exa- 
mination of this witness the question was 
putto him: “Have you paid Mr. Leeun 
(out of) pocket expenses as you have paid 
Ellis andthe Chinese witnesses? a ques- 
tion which seems, on the face ‘of it, fairly 
harmlessin view of the fact that all the 
witnesses had been paid by the parties 
themselves. The Magistrate records after 
the question “question disallowed as irrele- 
vant, inaccurate and insulting,” which 
suggests that the Magisirate was as heated 
as the witness was at the time. f 

In the course of the examination of an- 
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other witness for the prosecution, Lim 
Kim Chan, a tenant of one of the houses 
in question, the defence Counsel pat the. 
question : “Did your husband give you 
these rent receipts, Ex. G?“ which on the 
face of it, looks perfectly simple. The 
Magistrate disallowed this question as “an 
unfair question to 2 witness of this men- 
tality.” A witness who had to be protected 
from a question of this kind must have had 
a mentality approximating to zero: but in 
the judgment occurs the passage : : 

“Here I must say right away tnab the demes- 
nour of Lim Kim Chan, who was put to a most 
searching cross examination, not only impressed the 
Court most favourably but left no doubt of any 
kind in my mind about her being a perfectly truth- 
ful witness.” 

Truthful, she may have heen tothe best 
of her capacity, but if a simple question 
like this had to be disallowed on account 
of her mentality her intelligence must be 
so low that her evidence could be of very 
little value. A searching cross-examination, 
she certainly did not have, if she was pros 
tected inthis way. (His Lordship then dis- 
cussed the evidence and concluded.) 

I, therefore, set aside the convictions on 
all the charges anl acquit the appellant. 
His bail bond will be cancelled. 

D. l Order accordingly. - 


— m — 


LAHORE HIGH COURT 
Criminal Appeal No. 1262 of 1935 
March 27, 1936 
DALIP SINGH, J. 

LAL SINGH—COoNvIOT—APPELLANT 
VETSUS 
EMPEROR— Opposits PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 164, 
364— Oral confession—Ss. 16-4, 364, must be observed — 
Magistrates telling accused that they are Magistrates 
—Fact not recorded in memos—Confessions, value 
of - Evidence Act (I of 1872), s. 114-Police Officer 
refusing to refresh memory as to when he arrested 
accused—Inference. 

Ib -is notat all fair to avoid the precautions laid 
down in s3. 164 and 364, Criminal Procedure Code, 
and endeavour to prov2 oral confessions made to 
Magistrates soms of whom had no power to record a 
confession at all. It may be legal—a matter which 
is somewhat doubtful—but no weight can be attach- 
ed to confessions so obtained. Where the Magis- 
trates all state that they told the accused that they 
were Magistrates but curiously enough all forgot to 
record this fact in the memos prepared by them, 
such confessions are of little evidentiary value. 

Where the Assistant Sub-Inspsctor of Police is 
asked to remember the date of tho accused, but hs 
refuses to refresh his memory, the Court may draw 
an inference against him. l : 

Cr. A.from an order of the Magistrate, 
First Class, Jullunder, dated October 31, 
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Mr. Jhanda Singh, for the Appellant. 
- Mr. A. G. Maurice for the Government 
Advocate, for the Crown. 

“ Judgment.—Seven persons were chal- 
laned by tLe Police before the learned 
trial Court charged with offences under 
ss. 395/397, Indian Penal Code. One Nikku 
was said to be absconding and proceedings 
were taken against him in his absence. 
Toti and Rala Singh were acquitted. Five 
persons, Banta, son of Ishar Singh, Sher 
Singh, son of Gurmukh Singh, Lal Singh 
son of Bhan Singh, Banta Singh, son of 
Bhola Singh, and Sadhu Ram, son of Mun- 
shi, were convicted by the learned trial 
Court under ss. 395, 397, Indian Penal 
Code, and sentenced to seven years 
rigorous imprisonment each. Four of these 
have appealed. Banta Singh, son of Bhola 
Singh, has not appealed. Three of the 
appellants have appealed through jail. 
Sardar Jhanda Singh has appeared for Lal 
Singh. The story for the prosecution is 
that Rala Singh, acquitted accused, and 
Sohan Singh complainant were at enmity 
with each other because of debts due by 
Rala Singh to Sohan Singh. On the even- 
ing of March 14, Sohan Singh was sitting 
with his wife Musammat Bishen Kaur 
when six persons entered. Three were 
armed with kirpans, one with a takwa, the 
5th had a dang and the 6th had a gun. They 
assaulted and robbed Sohan Singh and 
his wife Musammat Bishen Kaur of cash 
and ornaments, etc. and used the gun to 
keep off «ny help from ithe villagers. 
Sohan Singh received a grievous wound 
with a sharp-edged weapon and had two 
other injuries. Bishen Kaur, his wife, had 
three simple injuries. On March 28, the 
investigating Inspector is supposed to have 
got a clue from Rala Singh, accused. 
Banta Singh, appellant, was arrested by 
a Sub-Inspector of Ferozepore District in 
connection with another robbery. He gave 
some information as aresult of which the 
various persons challaned were arrested. 
Identification parades were held at Moga 
on April 5, when various persons identi- 
fied Sher Singh and Banta Singh, appel- 
lants. Another identification parade was 
held on April 14 and Lal Singh was 
identified. Another identification parade was 
held on Mayl2, at Faridkot in which 
Sadhu Ram and Banta Singh, son of Bhola 
net (not appealing), were also identi- 
ed. 

There can be no doubt about the factum 
of the dacvity or that Sohan Singh was 
injured, which is amply proved by his 
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own statement and that of other wit- 
nesses and corroborated, if necessary, by 
the medical evidence. The only question 
is whether the appellants are proved to 
have taken part in the dacoity. (After 
dealing with the appeals of Sher Singh, 
Banta and Sadhu Ram His Lordship pro- 
ceeded with the appeal of Lal Singh.) 
Lal Singh is identifed by Sohan Singh, 
Musammat Bishen Kaur, Puranand Nabbu. 
He is also supposed to have made an 
oral confession before Chaudhri Rattan 
Singh, Magistrate, First Class, Jullunder. 
He has produced certain alibi witnesses 
who have been rejected by the trial Court 
for reasons which do not seem convince 
ing to me. The witnesses are respectable. 
They actually aided the Police in arrest- 
ing Sher Singh, accused in this case, and 
the reason for remembering the date is 
that Ist Chet is a` Sangrand date and 
hence the witnesses might well remember 
that date, though they do not remember 
other dates of later months. Lal Singh 
appears to have been arrested originally 
on information supplied by Sher Singh. 
As already stated, the relatives of Lal 
Singh hed taken a prominent parb in 
having Sher Singh errested and Sher 
Singh might well have attemped to impli- 
cate Lal Singh in return. Iam not al- 
together satisfied with ihe identification 
evidence. Nabbu and Furan are obvious- 
ly unreliable. Sohan Singh and Musammat 
Bishen Kaur, though more reliable, are 
not altogether free from doubt. 

As regards the oral confession before the 
Magistrate, I do not think itis at all fair 
to avoid the precautions laid down in 
ss. 164 and 364, Criminal Procedure Code, 
and endeavour to prove oral confessions 
made to Magistrates some of whom had no 
power to record a confession at all. It 
may belegal—a matter which is some- 
what doubtful but I do not propose to 
attach any weight to confessions so obtain- 
ed. These Magistrates all state that they 
told the accused that they were Magis- 
trates. Curiously enough all forgot to record 
this fact in the memos prepared by 
them. The Assistant Sub-Inspector (P. 
W. No. 35) stated in Court, when asked, 
that he did not remember the date of Lal 
Singh’s arrest and refused to refresh his 
memory from the zimini. An adverse in- 
ference can be drawn against him from 
this refusal and as I have no means there- 
fore of ascertaining how long after his 
arrest the identification ‘parade was held, 
the whole of the identification of Lal Singh 
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is resdered extremely dubious, I have 
once before had oceasion to note that the 
trial Court should as a rule try to induce 
the Police witnesses to refresh their me- 
mory on a matter of this kind, but if he 
finally refuses to do so, an adverse inference 
will be drawn against him by this Court. 
I therefore give the benefit of doubt to Lal 
Singh, and accepting his appeal I acquit 
him. 
D. - Appeal accepted. 


CALCUTTA HIGH COURT 
Civil Rules Nos. 952 and 953 of 1934 
December 20, 1934 
R. C. MITTER ,J- 
JNANENDRA NATH SANYAL— 
DEOREE-HOLDER —PBTITIONER 
versus 


GIRISH CHANDRA LAHIRY AND OTHERS 


—JUDGMENT-DEBTORS —OPPOSITE PARTIES 

Civil Procedure Code (Act V of 1908), s. 47— 
Execution—Transferee from judgment-debior or 
auction-purchaser, when representative of judgment- 
debtor—Persons sought tobe substituted as represen- 
tatives—Order passed, whether appealable. 

A transferee from the judgment-debtor or a pur- 
chaser of his interest at auction-sale is a represen- 
tative of the judgment-debtor within the meaning of 
s. 47 of the Civil Procedure Code, only if the decree 
binds him or affects his purchase, Ishan Chandra 
v. Benimadhav Sarkar (1), relied on. 

Where certain persons are sought to be substitut- 
ed as representatives of the judgment-debtor, the 
execution Court is bound to decide the question as 
to whether they are the representatives of the judg- 
ment-debtor. Thisis one of the questions falling 
within s. 47 of the Code and an order passed thereon 
is appealable. Khem Singh v. Raghubir Singh (2), 
Badri Narayan v. Jai Kishen Das (3), Krishnama 


Chariar v. Appasami (4) and Ganga Das Seal v. . 


Yakub Ali (5), referred to. 

C. R. against an order of the Court of the 
Subordinate Judge of Mymensingh, dated 
May 31, 1934. 

Messrs. Jatindra Nath Sanyaland Debt 
Kanta Lahiri Choudhury, for the Petitioner. 

Mr. Birendra Kumar De, for the Opposite 
Party. 


Order.—This Rule has been obtained by 
the landlord decree-holder. On April 14, 
1931, he instituted asuit for rent against 
his tenant Naib Aliand recovered a decree 
on June 18, 1931. In the meantime oppo- 
site parties Nos. 1 to 5 in whose favour 
Naib Ali had executed a mortgage, pur- 
chased the holding in execution of their 
mortgage decree on September 17, 1930. 
This sale was confirmed on August 17, 1931, 
and the notice under s. 26-E of the Bengal 
Tenancy Act wes served on the petitioner 
on November 21, 1931. The petitioner put- 
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his decree in execution cn September 7, 
1938. The opposite parties Nos. 1 to 5 filed 
an objection purporting to be under s. 47, 
of the Code of Civil Procedure in which they 
alleged that the execution could not proceed. 
It is not necessary to consider at this stage 
the merits of the said objection. It ap- 
pears from the judgment of the Court below 
that the petitioner considered the opposite 
parties Nos. 1 to 5 to be representatives of 
the judgment-debtor, Naib Ali, and applied 
to make them partiesto the execution pro- 
ceedings as such representatives. The learned 
Munsif took up for consideration the objec- 
tion of opposite parties Nos. 1 to 5 and 
the application of the decree-holder peti- 
tioner to bring on record, or to substitute 
as the. learned Munsif has stated, the oppo- 
site parties Nos.1 to 5 as representatives 
of the judgment-debtor. As the objection 
of the opposite parties Nos. 1 to 5 and the 
said application of the decree-holder raised 
some points in common, he considered them 
together. Now it is well settled that a 
transferee from the judgment-debtor or a 
purchaser of his interest at auction sale 
is a representative of the judgment-debtor 
within the meaning of s: 47 of the Code only 
if the decree binds him or affects his pur- 
chase. See Ishan Chandra vy. Benimadhav 
Sarkar (1). The learned Munsif came to 
the conclusion that the decree obtained by 
the petitioner was a money decree. He 
held accordingly that opposite parties Nos. 1 
to5 were not the representatives of the 
judgment-debtor. He also held that as the 
decree was a money decree the property 
in the hands of the opposite parties Nos. 1 
to5 could not be attached or sold as they 
were not parties to the decree. He support- 
ed to give relief to the opposite parties 
Nos. 1 to 50n the basis of O. XXI, r. 58 
of the Code. The petitioners preferred an 
appeal to the learned District Judge which 
was heard by the Subordinate Judge, 3rd 
Court, Mymensingh. A preliminary objec- 
tion wastaken that no appeal lay. The 
learned Subordinate Judge gave effect to 
the preliminary objection on the ground 
that the Munsif did not pass any order 
coming within the purview ofs.47 ofthe 
Code but granted relief to the opposite 
parties Nos. 1 to 5 under O. XXI, r. 58. ` 

In my judgment, the learned Subordinate 
Judge has wrongly decided the preliminary 
objection. He has overlooked the fact that 
the petitioners wanted to substitute oppo- 
site parties Nos. 1 to5 in the execution 
proceeding as representatives of the judg- 

(1) 24 C 62;1 OW N36. > 
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ment-debtor Naib Ali. The execution Court 
is bound to decide the question as to whe- 
ther they were the representatives of the 
Judgment-debtor. This isone of the ques- 
_tions falling within s. 47 of the Code. The 
learned Munsif decided the said question 
against ihe petitioner. That being so an 
-order under s.47 was made by the Mun- 
sif and his order is appealable: Khem Singh 
v. Raghubir Singh (2, Badri Narayan v. 
Jai Kishen Das (3), Krishnama Chariar v. 
. Appasami (4) and Ganga Das Seal v. Yaqub 
Ali (5). This Rule is accordingly made 
absolute, and the case sent back to the 
lower Appellate Court for determination 
of the questions involved in the appeal 
preferred before it by the petitioner. Costs 
to abide the result, hearing fee } gold mohur. 
This judgment will govern: Civil Rule 
No. 953 of 1934. The said Rule is also made 
absolute on the same terms. 


D. Rule made absolute. 
5 = 47 A 365; 86 Ind. Cas. 1048; AIT R1925 Al. 
78, 


(3) 16 A 483; A W N 1894, 184, 
4) 25 M 545; 12M L J 280. 
(5) 27 © 670, 


LAHORE HIGH COURT. 
Criminal Miscellaneous Petition No. 108 
of 1936 
May 6, 1936 
Din MoHAMMAD, J. 
EMPEROR—Prosecuror 
versus 
JIWAN LAL GAUBA—AccusgEp 

Criminal Procedure Code (Act Vof 1898°, s. 497 
, (5)—Granting of bail in non-bailable offence—Prin- 
ciples—Bail, when should be cancelled—Abusing of 
liberty —Re-arrest. 

The granting of bail in a non-bailable offence is 
a concession allowed to an accused Person and it 
presupposes that this privilege is not to be abuset 
in any manner and that the accused Person has not 
lo come into contact with the prosscution witnesses 
er to exert any undue influence on them soas to 
destroy the evidenca cr to minimise its effect against 
him, It is asort of trust reposed in him by Court 
and if it is found that he has betrayed this trust in 
any manner ‘or that he has misused the liberty thus 
granted to him by Court, he disentitles himself to 
the privilege so granted. This ismore Specially so, 
when he happens to occupy a dominating position 
in relation to the witnesses conceined and can injure 
or tenefit them by his own fiat. It is no doubt 
true, that the object of s, 497 (5), Criminal Procedure 
Code, is not punitive, but it is equally true that 
the interests of the administration of Justice de- 
mand that nobody should be allowed to impede the 
couse of justice or hamper its administration in 
any manner. 

Mr. Ram Lal, (Diwan) for the Crown, 
Mr. M. Sleem, for the Accused, 
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. substantial interest in the affairs 
- Bharat Insurance Company. The other two 
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Order.—Jiwan Lal Gauba is involved in 
a case under s. 409, Indian Penal Code. 
The charge against him is that in the 
capacity of a Directorof the Bharat In- 
surance Company he committed criminal 
breach of trust in respect of Rs. 19,000 
odd by issuing two cheques in favour of 
the Peop'es’ Bank with aviewto purchase 
two. decrees outstanding against his father 
Lala Harkishan Lal who has lately been 
adjudged an insolvent. Jiwan Lal was 
arrested on April 30, 1936, but was released 
on bail by the District Magistra'e on the 
same day. On May 4, the present appli- 
cation was made by the Government Ad- 
vocate under s. 497, sub-s. (5), Criminal 
Procedure Code, for cancellation of Jiwan 
Lal's bail on the ground that he had 
tabused his liberty end made an 
attempt to tamper with the pro- 
secution evidence. This application was 
supported by three affidavits sworn by 
Khawaja Nazir Ahmad, Bar.-at-Law, Mr. 
Swami and Muhammad Din. Khawaja Nazir 
Ahmad is the Receiver of the estate of 
Lela Harkishan Lal, and es such, nai 
of the 


deponents are the employees of the Bharat 
Insurance Company. 

Notice was issued to Jiwan Lal Ganba 
to show cause why he should not be ar- 
rested and committed to custody. He ap- 
peared with his Counsel Mr. Sleem and 
contended that the allegations made against 
him both inthe application and the affida- 
vits were false. At his own request he 
was examined on solemn affirmation and 
in the course of his examination he 
admitted that he had made a request to 


the Manager and the Assistant Manager of 


the Bharat Insurance Company to let him 
know tke gist of the slatements made by 
them tothe Police and also commissioned 
them to procuresimilar statements from 
the other employees of the Company. He 
further produced all those statements which 
had been supplied to him in ecm pliance 
with his wishes. 

The question is whether the materia] 
brought on the record jusiifies this Court 
in taking action unders. 497, sub-s. (5), 
Criminal Procedure Code. Tram the 
statement meade by Jiwan Lal it ises- 
tablished that he brought himself into 


` contact with some of the prosecution wite 


nesses in the case against him. To some 
he made a direct request, the others the 
approached through the General Manager 
and the Assistant Manager. It is" algo 
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proved that he wanted to secure this 
information either in their own hand- 
writing or over their signatures. It is 
clear that he exercises plenary powers 
in relation to hisemployees. He has ed- 
mitted that in certain cases he imposed 
fines on yerbal orders and directed their 
payment to charity rather than to the 
coffers of the Company. He has also stated 
that in the case of one employee who 
refused to address him as Director-in- 
charge, a designation which he says he 
has coined himself, he suspended him. 
Now if a man of his position and influence 
has recourse to this novel procedure of 
extracting information from his own em- 
ployees, either in their own handwriting 
or over their signatures, however innocent 
the matter may appear to him to be, 
it cannot but be interpreted otherwise by 
the employees themselves who may be 
led to believe that their safety lies in 
his safety and that if they wanted to 
retain the means of their livelihood, they 
should not do anything which may 
prejudice his case in any manner. This, 
to my mind, is nothing less than an in- 
direct attempt to intimidate or terrorise the 
prosecution witnesses., 

The granting of bail in a non-bailable 
offence is a concession allowed to an ac- 
cused person andit presupposes that this 
privilege is not to be abused in any man- 
ner and that the accused person has not 
to come into contact with the prosecution 
witnesses or to exert any undue influence on 
them sa as to destroy the evidence or to 
minimise its effect against him: Tt is a sort 
of trust reposed in him by Court and if 
it is foundthat he has betrayed this trust 
in any manner or that he has misused 
the liberty thus granted to him by Court, 
he disentitles himself to the privilege so 
granted. This is more specially so, when 
he happens to occupy a dominating posi- 
tion in relation lo the witnesses concern- 
ed and can injure or benefit them by his 
own fiat. It is no doubt true, as contend- 
ed by Mr. Sleem, that the object of 
s. 497 (5) is not punitive, but it is 
equally true that the interests of the ad- 
ministration of justice demand that nobody 
should be allowed to impede the course of 
justice or hamper its administration in any 
manner. I hold therefore that the appli- 
cation made by the Government Advocate 
is not without foundation and that Jiwan 
Lal in thus making an attempt to approach 
the prosecution witnesses and require them 
to supply him withthe gist of the state- 
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ments made by themto the Police abused 
the opportunity granted to him by the 
Court and has thns disentitled himself to 
enjoy the concession any longer. 

Before I close, I may remark that the 
Government Advocate has also argued that 
s the offence is punishable with trans- 
portation for life, it was notcompetent to the 
District Magistrate to enlarge the accused 
on bail, “inasmuch as there appeared 
reasonable grounds for believing that the 
offence had been committed by him. I 
however intentionally refrain from making 
any observations on that point, as 1 
apprehend that any remark made by me 
one way or the other may prejudice the 
trial of the case. Under sub-s. (5), s. 497, 
Criminal Procedure Code, I order that 
Jiwan Lal Gauba be immediately arrested 
and committed to custody. He will be 
hag as an under-trial prisoner of class 
1). 

D. Petition accepted. 


CALCUTTA HIGH COURT 
Criminal Revision No. 506 of 1935 
August 7, 1935 
LorT-WILLIAMS AND JAOK, JJ. 
MAKHAN LAL CHATTERJEE— 
ACOUSED—PETITIONER 
veTSUus 
TEEMPEROR—Opposite Party 

Criminal trial—Accused charged for cheating and 
“breach of trust—Accused, having account in Bank — 
Magistrate, if can order Bank not to give money to 
accused—Criminal Procedure Code (Act V of 1898), 
ss. 516, 517. i 

The accused was charged with cheating or, alter- 
natively, criminal breach of trust. Accused had an 
account With a Bank, and the Police served a stop 
order onthe Bank to prevent the accused from 
operating on his account. The Magistrate modified 
this by making an order that Rs. 75, out of the 
account, might be paid to the petitioner for the pur- 
poses of his defense, or otherwise ; but the rest of 
the money would be detained pending the disposal 
of the case: f 

Held, that there was no jurisdiction in the Magis- 
trate for making any such order. Sections 516 and 
517 of the Criminal Procedure Code, were clearly not 
applicable. The position in law was that the accus- 
ed had lent this money to his bankers upon the 
understanding that they would re-pay it to him at any 
time on demand and there was no provision of law 
which could authorise the Court to make an order 
upon the accused not to ask the Bank to Te-pay 
the money which he had lent to them. Further, 
money in the 
Bank was part of the proceeds ofthe cheating or 
breach of trust. 


Messrs. G. Gupta and Sudhansu Bhusan 
Sen, for the Fetitioner. 
Mr. D. N. Bhattacharji, for the Crown, 
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Lort-Williams, J.—In this case a Rule 
was issued to show cause why a certain 
order should not be set aside. 

The accused was charged with cheating 
or, alternatively, criminal breach of trust. 
During the invest’getion it appeared that 
the accused had an account with a Bank, 
and the Police served a stop order on the 
Bank to prevent the accused from operating 
on his account. 

The Magistrate modified this by making 
an order that Rs. 75 out of the account 
might be paid to the petitioner for the pur- 
poses of his defence, or otherwise; but the 
rest of the money would be detained pend- 
ing the disposal of the case. 

There seems to be no jurisdiction in the 
Magistrate for making any such order. 
Sections 516 and 517 of the Criminal Pro- 
cedure Code are clearly not applicable, and 
neither party has been able to direct our 
attention to any other appropriate section 
of the Code dealing with matters of this 
kind. The position in law is that the accus- 
ed had lent this money to his bankers upon 
the understanding that they would repay it 
him at any time on demand. In ‘such cir- 
cumstances it is difficult to see how any 
order can be made upon the Bank, nor have 
we been shown any section which can 
authorise the Court to make an order upon 
the accused not to ask the Bank to repay 
the money which he had lent to them. Fur- 
ther, there is nothing to show that the money 
in the Bank was part of the proceeds of the 
cheating of breach of trust. Moreover, the 
amount standing to the credit of the accused 
was much larger than the amount which, it 
is alleged, Le had misappropriated. 

In these circumstances, this order cannot 
stand and must be set aside. The Rule is 
made absolute. 

Jack, J —I agree. 

D Rule made absolute. 


LAHORE HIGH COURT 

Letiers Patent Appeal No. 110 of 19314 

Š March 26, 1935 
ADDISON AND DIN MOHAMMAD, JJ. 
GANESH DAS—JUDGMENT-DEBTOR— 
APPELLANT 
Versus 

HARI CHAND—DEOREE-HOLDER AND OTAERS 
JUDGMENT- DEBTORS— RESPONDENTS 

Execution—Decree against all defendants and 
capable of being executed against their property 
irrespective of their nature—Objection by one of 
judgment-debtors—Executing Court, if can go behind 
decree, - 
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Where a decree as it stands is against all the 
defendants, it is capable of being executed against 
their property whatever the nature of it or against 
the defendants personally andan executmg Court 
cannot go behin ths desree. Shanker Narayan v, 
Rikhandas (3), relied on, Sukhdeo Prasad v. Madhu- 
sudhan Prasad (1), dissented from, Jagjit Singh v. 
Sarabjit Singh (2), explained. 

L. P. A. from an order of Mr. 
Dalip Singh, dated July 19, 1934. 

Messrs. Badri Das and Suraj Krishan, 
for the Appellant. 

Mr. Nawal Kishore, for the Respondent. 

Din Mohammad, J.—This is a Letters 
Patent Appeal from the decision of Dalip 
Singh, J. Hari Chand instituted a suit 
against Sham Narain, Ganesh Das and Par- 
kash Chandar for recovery of Rs. 5,965-10-0 
on the basis of a promissory note executed 
by Sham Narain alone in hisfavour. An 
ex parte decree was passed in favour of the 
plaintiff in the following terms: 

“It is ordered and decreed that the suit has been 
decreed with costs ex parte and that the sum of 
Rs 421-12-0 be paid by the defendants to the plain- 
tiff on account of the costs of this suit with interest 
on Rs. 5,000 at the rate of Rs. 6 per cent. per annum 
from April 29, 1932, to the date of realization.” 

An appeal against this decree failed in 
the Chief Court, Oudh. Hari Chand sued out 
execution on this decree against one of the 
judgment-debtors only who resisted it on 
the ground that the suit having been based 
on the allegation that the debt was due 
from a Hindu joint family, he could not be 
held personally liable under the decree. 
The Senior Subordinate Judge in whose 
Court the execution was proceeding, over- 
ruled this objection and held that the decree 
was free from ambiguity and that as an 
executing Court he could not go behind its 
terms. The judgment-debtor appealed to 
this Court and the appsel was heard by 
Dalip Singh, J. He agreed with the con- 
clusion arrived at by the Senior Sub- 
ordinate Judge and dismissed the appeal 
with costs. From that decision this appeal 
his been filed. Counsel for the appellant 
contends on the authority. in Sukhdeo Prasad 
v. Madhusudhan Prasad (1), that the exe- 
cuting Court could go behind the terms of 
the decree to find out what inlerpretation 
should be placed on its wording. With all 
respect however to the learned Judges who 
decided that case, we are not disposed to 
endorse this opinion. That case was 
mainly based on Jagjit Singh v. Sarabjit 


Justice 


. Singh (2), but in our opinion the Privy 


Council judgment does not go so far. Their 


(1) 10 Pat. 305; 132 Ind. Cas, 871; AIR 1931 Pat’ 
177; 12 P_ LT 75; Ind. Rul. (1934) Pat. 295. - 
ee 19 C 159; 18 TA 165; 6 Sar. 80; 15 Ind, Jur, 744 
). 


A 
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Lordships of the Privy Council were dealing 
with a case under s. 13 (nows. 11), Oivil 
Procedure Code, and it wasin that connection 


- that they remarked as follows: 


“When a decree simply dismisses a suit, it is neceg- 
sary to look at the pleadings and judgment tosee what 
were the points actually heard and decided.” 

This in no way enunciates what Sulehdeo 
Prasad v, Madhusudhan Prasad, (1) decides 
and can therefore be noauthority for the 
proposition advanced therein. Rangnekar, 
J. has also dissented from that judgment in 
Shankar Narayan v. Rikhandas (3), and 
has held that where a decree as it stands 
is against all the defendants, it is capable 
of being executed against their property, 
whatever the nature of it or against the 
defendants personally and an executing 
Court cannot go behind the decree. We 
agree with these remarks and consider that 
this is the correct legal position. We have 
no hesitation therefore in affirming the 
decision of Dalip Singh, J. and dismiss this 

appeal with costs. 

D. . Appeal dismissed. 

(3) AI R1932 Bom, 483; 139 Ind. Cas. 205; 34 
Bom. L R 941; Ind. Rul. (1932) Bom. 478. 





MADRAS HIGH COURT 
Appeal Against Order No. 187 of 1935 
_ March 18, 1936 
VENKATASUBBA Rao AND CORNISH, JJ. 
K. ANANTHARAM SINGH AND ANOTHER— 


APPELLANTS 
versus 
MARWADI THARA CHAND AND OTAERS-— 
l RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 144— 
‘Restitution’, meaning of—Reversal of decree— 


Property restored to wrong party, on reversal—Appli- 
cation by rightful party under s. 144—Maintainability. 

Səction 144, Civil Procedure Code, has in view 
only the restoration of benefit consequential on ths 
reversal of the decree, and under the section only that 
party who had benefited by the wrong decree can be 
ordered to restore the benefit. 

A instituted a suit for poss:ssion against B and 
C, C being the mortgagee in possession under B, and 
obtained a decree for possession and took delivery of 
possession. The decree was reversed on appeal and 
the properties were restored to B, though C being 
the mortgagee in possession was thetrightful person 
entitled to pcssession C applied under s. 144 for 
restoration of possession against B: 

Held, that s. 144 did not contemplate an applica- 
tion like the present one. Niadar Mal v. Rattan 
Lal (2), referred to. 

A. against the order of the Court of the 
Subordinate Judge of Kurnool, dated 
December 21, 1934, and made in E. P. No. 2 
of 1933 (E. P. Nb. 223 of 1931 District Court, 
Kurnool) in O. S. No, 11 of 1920. 
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Messrs. W. Kothandaramayya and K- 
Kuppuswami, for the Appellants. 

Messrs. T. S. Krishnaswamy Aiyangar 
and S. Venkatesa Atyangar, for the Respon- 
dents. 

Judgment.—The execution petition, 
which has given rise to the present appeal, 
isthe sequel of the decision of the High 
Court reported in Kesar Singh v. Secretary 
of State fur India (1). The properties 
originally belonged to one Anantaram Singh 
who died in 1865 and on his death, they 
devolved upon his widow Ramabai. She 
died in the year 1909 and a dispute then 
arose as to wko became entitled to Ananta- 
ram Singh's estate. The Government claim- 
ed it en the ground of escheat. One Kesar 
Singh, put forward a claim, alleging first 
that he had been adopted by Ramabai and 
secondly, that he was a heritable bandhu of 
Anantaram Singh. In the suit filed by the 
Government for possession (O. S. No. 11 
of 1920), Kesar Singh was impleaded and 
he was the main contesting defendant. 
Several others also were added as defen- 
dants and of them we are at present con- 
cerned with defendants Nos. 24 and 25, by 
name Gomaji and Tarachand, respectively. 
They held a usufructuary mortgage created 
in their favour by Ramabai and Kesar 
Singh, and it was on that account they were 
impleaded. The trial Court passed a 
decree in favour of the Government, but 
that was reversed by the High Court. The 
petition in the lower Court has been filed 
by Tarachand and another to whom, for the 
sake of brevity, we shall refer as mort- 
gagees. They complain that they were 
deprived of the mortgaged property in 
pursuance of the trial Court’s decree and 
claim that they are entitled to restitution 
under s. 144, Civil Procedure Code, The 
petition relates (so far as this appeal is 
concerned) to two properties, Items Nos. 12 
and 15 in the schedule to the plaint. 

The facts in regard to Item No. 15 are 
notin dispute and may be briefly stated. 
That item was in the occupation of one 
Swami (not a party to the suit), who held 
it as a tenant under defendants Nos. 24 
and 25, who were, as already stated, mort- 
gagees with possession. When the Govern- 
ment succeeded in the Sub-Wourt, Swami 
recognising their title attorned to them. 
On the reversal of the Sub-Court’s judg- 
ment, the Tahsildar acting on behalf of the 
Government directed Swami to attorn to 
Kesar Singh. That was of course wrong, 


a 49 M 652; 95 Ind. Cas. 651; 51 M L J 16; (1926) 
M wW N 540; AIR 1926 Mad 881; 24 L W 878, 
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for it was the mortgagees that became 
entitled to restitution and not Kesar Singh. 
However, the fact remains that Kesar Singh 
took advantage of the wrong order and has 
since been in possession. There was some 
protest by the morigagees but it proved of 
no avail. The decree of the High Court was 
passed on January 6, 1926, and the attorn- 
ment in favour of Kesar Singh, was on 
July 2, of the same vear. 

The mortgagees in the execution petition 
filed by them claimed from Kesar Singh, 
by way of restitution the property and the 
estimated mesne profits in respect of it. 
The lower Court made an order in their 
favour and the question to be decided is, 
whether that order can be sustained. 

We may mention that the lower Court 
directed ths Government to pay the peti- 
tioners the profits that eccrued due till June 
30, 1926. This part of the order affects the Go- 
vernment, but they hive filed no appeal and 
therefore, no question arises in respect of 


lt. 

On behalf of the appellants (Kesar Singh’s 
representatives) it is urged that the. mort- 
gagees misconceived their remedy and that 
the restitution provision does not apply. This 
contention, in our opinion, must prevail. 
The word “restitution” connotes that the 
restoraticn that the section has in view, is 
what is consequential on the reversal of the 
decree; in other words, the party who took 
possession under the-wrong decree is bound 
to restore it when that decree is set aside, 
i. c. only that party who was benefited by 
the wrong decree must restore the benefit. 
That is the scope of the restitution section; 
to hold otherwise would be to miss the 
meaning of the word “restitution.” The 
matter may be put in another way. The 
word “restitution” implies the restoring to a 
party whet has been lost to him in execution 
of the erroneous decree of directly in con- 
quence of it. Applying these tests, it is 
impossible to hold that Kesar Singh was 
bound to 1esure this property in execution. 
In this connection we may refer to Niadar 
Mal v. Rattan Lal (2), which has a bearing 
on this point. Kesar Singh obtained pos- 
session not in virtue of the Sub-Court’s 
decree but by an act independent of it. 
Tt was the Government that obtained pos- 
session under the wrong decree; but so far as 
Kesar Singh was concerned, he was given 
possession upon the footing that he became 
entitled to it not under the reversed Sab- 
Court's decree but under the reversing (?) 


(2) 8 Lah. 356; 104 Ind. Cas. 817; 9 Lah. LJ 359; 
A IR 1927 Loh. 625; 28P LR 695. 
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the High Court's decree. The petitioners 
cannot, therefore, invoke s. 144 in their 
favour. 

With another contention that was raised 
on behalf of Kesar Singh’s representatives, 
we must deal. In the Sub-Court the claim of 
the morlgagers was negatived on the ground 
that their mcrigage had not been proved. 
The appeal that was filed to the High Court 
was not by the mortgagees but by Kesar 
Singh. Therefore, it is argued that there 
is no decree of the High Court in favour of 
the mortgagees, of which they can take 
advantage. There isno force, however, in 
this contention. Under the High Court's 
decree the Government's suit was wholly’ 
dismissed and upon a proper interpretation 
of it, we must hold that by virtue of O. XLI, 
tr. 4 and 33, Civil Procedure Code, the 
decree enured for the benefit of the mort- 
gagees also, they having been parties io the 
suit. The contention, therefore, fails. 

Then, we may mention that (there is at 
present a suit pending, in which the rights 
of the parties can le determined. Kesar 
Singh, on February 15, 1927, tendered the 
amount, which according to him was due 
under the mortgage. That tender was 
refused and the present petition was filed on 
March 14, 1928. On April 27, 1932, a 
redemption suit was instituted and it is 
pending. We mention these facis merely 
to show that the view that we have taken, 
does not in the circumstances entail hard- 
ship upon the petitioners. 

In regard to the other property, namely 
Item No. 12, the lower Gourt has held that 
Kesar Singh,. obtained possession and on 
that footing made him liable in respect of it. 
This finding of fact has been strongly 
attacked on the ground that there is not a 
tittle of evidence in support of it. We have, 
however, thought it proper, in view of the 
pendency of the suit already referred to, not 
10 express any opinion on this point. Hven 
granting the finding is correct, as a ques- 
tion of law, as already observed, the peti- 
tioner’s claim must be negetived. That 
being so, it isquite unnecessary to deal with 
the question of fact. 

In the result, the appeal is allowed with 
ecals throughout to be paid by the Official 
Receiver from and out of the estate of the 
mortgagees. 

A. Appeal allowed, — 
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LAHORE HIGH COURT 

Second Civil Appeal No. 526 of 1934 

November 7, 1935 
Trek COHAND AND Danir SINGH, JJ. 
VIR BHAN AND ANOTAER—PLAINTIEFS 
—ApPELLANTS g 
NETSUS 

SALIG RAM AND OTJERS-— 
DEFENDANTS —RESPONDENTS 

Mortgage —Priority—Held, that previous eqaitable 
mortgage ceased and subsequent legal mortgage was 
subsequent in time to the charge of the plaintiff but 
charge could not take priority in absence of notice 
to mortgagee, 

A document was described as a zamanatnamaor 
security bond and nota rahnnama or a mortgage- 
deed; it was not stamped as a mortgage-deed; there 
were no words in the body of the deed from which 
itmay beinferred that there was transfer of an 
interest in the house by the executants to the 
plaintiffs. It was merely recited that the executants 
were in need of Rs, 5,00) for carrying on their busi- 
ness, that they had entered into an agreement with 
the plaintifs for an advance of the sum of Rs. 5,000 
for this purpose, which would be paid by means of 
hundis drawn by the executants on the plaintiffs’ 
firm, from time to time, and that till the discharge 
of these hundis the house in question would remain 
security with the plaintiffs. It was also stated that 
the house was free from any charge or encumbrance, 
and that until re-payment in full of the amount 
which might be advanced by the plaintiffs, the 
executants would not have the right to alienate the 
property in any way, and that if it was discovered 
that the house was already encumbered or in 
contravention of the stipulation to the contrary, the 
executants alienated the house they would be liable 
criminally and such alienation would be invalid: 

Held, that the document merely created a ‘charge’ 
in favour of the plaintiffs, and not a mortgage. 
Royzuddi Sheikh v. Kali Nath Mookerjee (1) and 
Mohan Lal v, Indomott (2), followed. ~ 


On May 22, 1926, defendants Nos. 1 and 2 
executed a deed in favour of the plaintiffs, stating 
that they had agreed to raise a loan to the extent of 
Rs. 5,000 from the latter, that the said amount 
would be taken by means of hundis drawn by them 
on the plaintiffs from time to time and that a 
certain house, belonging to these defendants 
was to remain security for repayment of the loan. 
This deed was registered on June 1, 1926, On 
March 28, 1929, the plaintiffs instituted a suit 
for recovery of Rs. 4,900 alleged to be due on 
two hundis drawn by defendants Ncs. 1 and 2 on 
April 3 and 20, 1928, in pursuance of the above 
arrangement, and prayed that the same be realized 
by sale of the house above-mentioned. The defendants 
impleaded were defendants Nos.1 and 2 and the 
defendant No. 3 who claimed to bea mortgagee of 
the same house, but whose priority was denied by the 
plaintifis, The Bank resisted the suit on the plea (1) 
that the house in question had been “equitably mort- 
gaged” by defendants Nos. 1 and 2 with the Bank on 
danuary 28, 1926, 4. e., about four months before 
the transaction with the plaintiffs, and (2) that the 
legal mortgage for Rs. 4,000 had been created on 
the house by defendants Nos. and 2 in favour of 
the Bank by a formal deed executed and registered 
on April 27, 1928, and that apart from the 
equitable mortgagg above-mentioned, this legal 
mortgage hed priority over the transaction relied 
on by the plaintifis which ereated merely a charge 
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and not a mortgage on the house as alleged by the 
plaintiffs. : 
Held, alter examination of Bank's accounts that 
the equitable mortgage, even if it was validly 
created on January 28, 1926, had ceased to exist 
on April 27, 1928, when a regular mortgage-deed 
was effected by defendants Nos. 1 and 2 in favour 
of the Bank and in this view of the case, no question 
of the merger of the “equitable” into the “legal” 
mortgage arose. Consequently, the Bank could not 
rely upon the alleged equi'able moitgage as giving 
jt priority over the plaintiffs’ transaction. 
- Held, however, that the plaintiffs’ transaction 
merely created a “charge” and it could not take 
priority inthe absence of its notice to the Bank. 
Quere,—Whether the document which does nct 
merely contain a recital of a completed past 
transaction, but is executed contemporaneously 
with the taking of the money and the deposit of 
the title-deeds, and is the sole repository of the 
terms of the contract between the parties is 
inadmissible in evidence without registration. 


S.C. A. from the decree of the Additional 
District Judge, Amritsar at Lahore, dated 
July 10, 1933, affirming that of the Subordi- 
nate Judge, Second Class, Amritsar, dated 
December 16, 1930. 

Messrs. Shamair Chand and Qabul Chand, 
for the Respondents. 

Tek Chand, J.—On May 22, 1926, Sant 
Ram and Hari Ram (defendants Nos. 1 and 
2) executed a deed in favour of the plaintiffs’ 
firm Vir Bhan Bansi Lal, stating that they 
had agreed to raise a loan tothe extent of 
Rs. 5,000 from the latter, that the said 
amount would be taken by means of hundis 
drawn by them on the plaintiffs from time 
to time and that a certain house, situate at 
Amritsar belonging to these defendants was 
to remain security for re-payment of the 
loan. This deed was registered on June ], 
1926. 

On March 28, 1929, the plaintiffs instituted 
a suit for recovery of Rs. 4,900 alleged to be 
due on two hundis drawn by defendants 
Nos. l and 2 cn April 3 and 20, 1928, in 
pursuence of the above arrangement, and 
prayed that the same be realized by sale of 
the house above-mentioned. The defend- 
ants impleaded were the debtors Sant Ram 
and Hai Ram (defendants Nos. 1 and 2) and 
the Sahukara Bank, Limited (defendant No. 
3) who claimed to be a mortgagee of the 
same house, but whose priority was denied 
by the plaintiffs. 


The Bank resisted the suit cn the plea (1) 
that the house in question had been 
“equitably mortgaged” by defendants Nos. 
land 2 with the Bank on January 28, 1996, 
t. ês about four months before the transac- 
tion with the plaintifis, and (2) that the 
legal mortgage for Rs. 4,000 had been 
created on the house by defendants Nos, |, 
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and 2in favour of the Bank by a formal 
deed executed and registered on April 27, 
1928, and that, apart from the equitable 
mortgage above-mentioned, this legal mort- 
gage had priority over the transaction relied 
on by the plaintiffs which created merely a 
charge and not a mortgage on the house as 
alleged by the plaintiffs. 

The trial Judge upheld these pleas and 
passed a preliminary decree in favour of 
the plaintiffs for Rs. 4,900 against defend- 
ants Nos. 1 and 2 with costs, recoverable 
from the house, subject to the Bank’s mort- 
gage and dismissed the suit against the 
Bank with costs. This decree was affirmed 
on appeal by the Additional District Judge. 
The plaintifis have preferred a second appeal 
to this Court. 

The frst question to be decided is whether 
the defendant Bank can rely upon the 
“equitable mortgage” effected on January 
28, 1926. The case for the Bank is that on 
that date defendanis Nos. 1 and 2 borrowed 
from the Bank Rs. 3,000 on a promissory 
note, and as collateral security for its repay- 
ment deposited the title-deeds of the house 
with the Bank. On the same day a memo- 
randum, Ex. D. 8, passed from defendants 
Nos. land2 to the Bank. The plaintiffs 
contended that the document Ex. D. 8 was 
not genuine, that the title-deeds were not 
deposited and that no “equitable mortgage” 
had been created as alleged by the defend- 
ants. They further pleaded that the docu- 
ment Ex. D.8, if at all proved to be 
genuine, required registration. The Courts 
below have concurrently found for the Bank 
on all these points. They have held that 
the memorandum Ex. D.8 was genuine, 
that the title-deeds were in fact deposited 
with the Bank as collateral security for re- 
paymeut of the loan raised on that date, and 
that the memorandum did not require to be 
compulsorily registered. The first two are 
findings offact which cannot be challenged 
on second appeal and, therefore, the learned 
Counsel for the appellants has confined 
himself to the pdéint of registration. He 
contended that the document Ex. D. 8 did 
not merely contain a recital of a completed 
past transaction, but that it was executed 
contemporaneously with the taking of the 
money and the deposit of the title-deeds, 
and was the sole repository of the terms of 
the contract between the first two defend- 
ants and the Bank and, therefore, it was 
inadmissible in evidence without registra- 
tion. Ido not, however, think it necessary 
to go into this point, as from an examination 
of the Bank's own accounts, it is clear that the 
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equitable mortgage, even if it was validly 
created on January 28, 1926, had ceased to 
exist on April 27, 1928, when a regular 
mortgage-deed was effected by defendants 
Nos. 1 and 2 in favour of the defendant 
Bank for Rs. 4,000 and a formal deed 
(Ex. D. 1. A) was executed and registered. 
The account shows that on January 28, 1926, 
Rs. 3,000 had been advanced to defendants 
Nos. l and 2 on a demand promissory note. 
After some repayments and further 
advances, the sum of Rs. 1,204 was due in 
April 1928, which was paid off on 27th of 
that month and the account closed. 

On that date, as already stated, a regular 
mortgage-deed was executed in respect of 
the same house by defendants Nos. 1 and 2 
in favour of the Bank for Rs. 4,000. In this 
deed it was expressly stated that there was 
no mortgage or charge or other encum- 
brance existing on the house at that time. 
There is no mention in the deed that there 
was any debt due by the mortgagors tothe 
Bank on an earlier account which partially 
formed the consideration for the mortgage- 
deed. On the other hand, it was clearly 
recited that the entire mortgage money, 1. e., 
Rs. 4,000 would be paid in casn by the mort- 
gagee to the mortgagors before the Sub- 
Registrar. The document was duly present- 
ed before the Sub-Registrar on the same 
day, and in his presence, the sum of 
Rs. 4,000 was paid in currency notes by 
the Manager of the Bank to defendants Nos. 
land 2. There is, therefore, no doubt that 
the account under the equitable mortgage 
had been cleared off before the regular 
mortgage-deed was executed, and in this 
view of the case,no question of the merger 
of the “equitable” into the “legal” mort- 
gage arises. Consequently, the Bank cannot 
rely upon the alleged equitable mortgage as 
giving it priority over the plaintiffs’ transac- 
tion. 

On this finding, the competition is between 
the transaction evidenced by the plaintiffs’ 
registered deed, Hx. P. 1, dated May 22, 
1926, and the regular mortgage in favour of 
the defendant Bank dated April 29, 1928, 
(ix. D. 1. A). It will be seen that the 
plaintifis deed is earlier in date, but its 
priority depends upon the determination of 
the real nature of the transaction embodied 
in it. Ifitis found to be a mortgage, there 
is no question that it will take precedence 
over the subsequent mortgage in favour 
of the Bank. If, however, it merely created 
a “charge”, it can take priority only if the 
Bank had notice of it. . 

The Courts below have held it to be A 
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‘charge’ and not a mortgage, and after 
examining the document and hearing argu- 
ments, amof opinion that this finding is 
correct. In the first place, we hold that 
the document is described as a zamanat- 
nama or security bond and nota rahnnama 
ora mortgage-deed. Secondly, it was not 
stamped as a mortgage-deed, but bears a 
stamp of Rs. 5 only. Thirdly, there are no 
words in the body of the deed trom which 
it may be inferred that there was transfer 
of an interest in the house by the execut- 
ants to the plaintiffs. It was merely 
recited that the executants were in need 
of Rs. 5,000 for carrying on ‘their business, 
that they had entered into an agreement 
with the plaintiffs for an advance of the 
sum of Rs. 5,000 for this purpose, which 
would be paid by means of hundis drawn 
by the executants on the plaintiffs’ firm, 
from time to time, and that till the dis- 
charge of these hundis the house in ques- 
tion would remain security with the plaint- 
‘iffe. It'was also stated that the house was 
free from any charge or encumbrance, and 
‘that until re-payment in full of the amount 
which might be advanced by the plaintiffs, 
the executants would not have the right 
to alienate the property in any way, and 
that if it was discovered that the house was 
already encumbered or in contravention 
of the stipulation to the contrary, the execut- 
ants alienated the house, they would be 
liable criminally and sugh alienation would 
‘be invalid. f 

The learned Counsel for the appellants, 
while admitting that there is no express 
transfer of interest in the house, urged that 
the covenant restricting the executants’ right 
to alienate the property indicates that there 
wasa transfer of interest in the house 
and consequently the transaction must be 
held to be a mortgage and not a charge. 
In my opinion, this contention is without 
force. It will, I think, be sufficient to refer 
to Royzuddi Sheikh v. Kali Nath Mookeryi 
(1) (see the judgment of Mookerjee, J., at 
page 992*), and Mohan Lal v. Indomati(2,), 
in both of which the same argument was 
raised, but rejected. In the latter case, 
. Piggott, J., put the matter very clearly 
and succinctly as follows (see page 253){:— 
“In the present case we are asked to infer from 
the covenant against alienation that there has been 
Ja transfer of interest by the executant in favour of 
the transferee. The covenant against alienation 
may be said to be a covenant divesting the executant 

(1) 33 C 985, 

(2) 39 A 244; 39 Ind. Uas. 18; 15 A L J 174. 

*Page of 33 C.—[Ha] a 

[Page of 39 A —[ Ed.) 
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of a‘portion of his interest in the property in 
question, but it does not vest that interest in any 
one else. Pram a more general point of view, it 
may be said that the covenant against slienation 
does no more than offer an assurance to the person 
advancing the money that there will be property 
available for the realisation of a simple money- 
decree, in the event of his being driven to obtain 
one, Something more than this is required before it 
can fairly be said that the executant of the document 
either expressly or impliedly, conferred on the mort- 
gagee aright to cause this particular property to be 
sold.” 


With this exposition of the legal effect of 
the covenant, Lam in respectful agreement, 
1 would accordingly hold that the document 
Ex. P. 1 merely created a‘charge’ in favour 
of the plaintiffs, and not a ‘mortgage.’ 

It is not disputed that on this tinding, the 
plaintifis as charge-holders can have no 
priority over a subsequent mortgagee of the 
same property unless the latter is shown to 
have notice of the prior charge. Admitted- 
ly, there is no proof of express notice in the 
case, but it is argued by Mr. Chiranjiva 
Lal Aggarwal that the circumstances are 
such as to raise a presumption that the 
Bank had such notice. The learned 
Counsel conceded that according to the 
law, as it was in force atthe time, mere 
registration did not per se amount to notice 
but he relied upon the circumstances, 
namely, that the house in dispute was 
situate in the town of Amritsar which is a 
great commercial centre, that the subse- 
quent morlgagee was a joint stock company 
doing banking business, and that as the 
usual practice of Banks before accepting a 
transfer of immovable property is to make 
enquiries in the office of the Registrar with 
a view to ascertain if the property had any 
encumbrance upon it, he contended that 
in these circumstances, it is reasonable to 
presume that the defendant Bank made 
such enquiries before taking the mortgage 
in question, and that ifit did not do so, 
its failure showed lack of care and caution, 
which shifted the onus to the defendany 
Bank to prove that they had no notice of 
the prior transaction in favour of the 
plaintiffs. In my opinion, this argument is 
without force and L do not think that they 
are sufficient. either. “individually or 
collectively to justify a finding that the 
defendant Bank had notice of the plaintiffs’ 
transaction. In agreement with the Court 
below, I hold that the plaintiffs’ charge has 
no priority cver the defendants’ mortgage, 
and this appeal must fail. 


There is one small point which it seems 
necessary to make clear. The decree, ag 


‘passed by the trial Court and affirmed by 
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the Additional District Judge, while grant- 
ing the plaintiffs a decree for Rs. 4,900 
against defendants Nos. land 2 on the 
security of the kouse, subject to the charge 
of defendant No. 3, does not clearly specify 
the particulars of the charge. This should 
be done now. I would accordingly order 
that the decree shall read as follows:— 

“A preliminary decree is granted to ths plaintiffs 
for Rs. 4,900 against defendants Nos.1 and 2 with 
costs as a charge on the house described in the 
-plaint, but subject to the payment of the amount due 
to defendant No. 3 on foot of the registered mortgage 
Tis. D. 1. A, for Rs. 4,000 dated April 27, 1928, 
executed by defendant No. 3”. 

The order of the lower Couris allowing 
defendant No. 3 his costs against.the plaint- 
iffs in those Courts sholi stand, but the 
parties shall bear their own costs in this 
Court . 

Dalip Singh, J.—I agree. 

D. l Order accordingly. 


LAHORE HIGH COURT 
Oivil Miscellaneous No. 84 of 1936 
March 25, 1936 
Appison AND ABDUL RASHID, JJ. 
EMPEROR 
versus 
G., a PLEADER, GUJRAT—Accussp 

Legal practitioner—Misconduct—Pleader atiempt- 

. ing to influence Judge before whom he is arguing, 
through relative of Judge—Act held most reprehen- 
sible. ' 

Where a Pleader tried to influence the Judge be- 
fore whom he was arguing his cass, through a rela- 
tive of the Judge : 

-” Held, that the act was highly reprehensible and 
that it was inthe interest of the legal profession, that 
serious notice should be taken of it: 

Held, however, that in view of his youth, the 
vitiated atmosphere prevailing and tha wrong angle 
of vision taken with respect to this sort of thing, 
along with the circumstance that he expressed his 

enitence at once and made no attempt to deny what he 

ad done, he should be treated more leniently thon 

“his act merited. 

[The Pleader was severely censured and warned 
and ordered to bear the costs of the proceedings. ] 

My. Ram Lal (Diwan), for the Petitioner. 

Messrs. Asad Ullah Khan and Abdul 
Aziz, for the Respondent. 

Addison, J.—Notice issuel to the res- 
pondent to show cause why he should not be 
dealt with under s. 13, Legal Practitioners’ 
Act, in that, while he ws holding a 
certificate to practice as a Pleader issu- 
ed by this Court, in a criminal appeal pend- 
ing before the Sessions Judge, Gujranwala, 
he arranged to get a relative of the 
‘Séssions Judge from Kohat with 4 view to 

“his‘infltencing the Sessions Judge in the 
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decision of the appeal. With this object 


the respondent brought the relative to the 
residence of the Sessions Judge, and 


himself waited outside. The Sessions Judge 


having discovered what had happened, 
wrote him a letter; to which he rep.ied 
admitting that he had done so, express- 
ing his regret end adding that he was 
compelled by force of Iccal circumstances 
to adopt the course he did. 
Tt may be added that the accused in the 
case before the Sessions Judge had been 
a supporter of the Pleeder. in the Dis- 
trict Board election. The case was report- 
ed to this Court by the Sessions Judge 
who suggested that a warning might 
suffice as perhaps this was the first case 
in whicha Judge had taken such a step 
with respect to safarish. 

The respondent is 32 years old and has 
only been practising for four years. It 
may thus be said that he is inexperienced. 
He admitted his guilt. straightaway and 
there isno doubt that public opinion is 
weaker than it should be in respect of this 
matter. lt is frequently looked upon asa 
venial offence despile the fact that it 
implies as much moral obliquity as corrup- 


tion outright. It was pleaded beiore us 


that in view of his youth, the vitiated 
atmosphere prevailing and the wrong 
angle of vision taken with respect to this 


. sort of thing, along with the circumstance 
“that he expressed his penitence at once and 


made no attempt to deny what he had done, 
we should treat him more leniently, than 
his act merits. In view of these facts 
and especially of the circumstance that 
it appears that this offence is not viewed 
with that disfavour it should, we think, 
perhaps thatin the present case the 
respondent need nob be punished | so 
deserves. At the same 
time, we wish to state that such acts are 
highly reprehensible and that it is in the 
interest of the legal profession that seri- 
ous notice should be taken of them and 
we hope that in the fulure’ what we have 
said will act as check to such acts, even 
if we have failed to punish the first person 
who has come before us severely. We 
consider that punishment is necessary 
and we direct that he be severely censur- 
ed and warned and ordered to pay the 
costs of these proceedings, which we tax 
at Rs. 450. This sum will include the 
Government Advocate’s fee.  , - 

DR NA Order accordingly. 


at 


1936 
RANGOON HIGH COURT 
Second Civil Appeal No. 304 of 1935 
February 28, 193; 

Donkey, J. 

MA SEIN TIN—APPELLANT 


Versus 


U KYAW MAUNG—RESPONLENT 

Tort—Defamation—Slander—Imputation of bad 
character towards step-daughter—Defence of truth— 
Plaintiff not examining step-daughter—Presumption 
“against plaintiff, if arises—Evidence Aci (I of 1872), 
ss. 114, 12— Evidence of statement by step-daughter 
whether relevant for assessing damages—Privileged 
occasion, what is—Plaintiff pursuing both 
and Criminal remedies—This conduct, if can be 
taken in account for assessing damages—Custs in such 
cases—Costs—Damages. 

A privileged occasion is, in reference to qualified 
privilege, an occasion where the person who makes a 

‘cothmunicaticn hasan interest or a duty, legal, 
social, or moral, to make it to the person to whem 
it is made, andthe person to whom it is so made 
has a corresponding interest or duty to receive it. This 
reciprocity is essential, Adam v. Ward (1), applied. 
[p. 386, col. 1.] 

The words complaine1 of were to the effect that the 
plaintiff was not fit to be a member cf the Munici- 
pal Committee, and that no cns ought to have voted 
for him, b:c1us2 hz was a man who made his 
daughter his wile; the ‘mputation, in fact, referred 
to his conduci towards his step- laughter. It was 
not denied that the wor:s alleged to hivs been used 
were ‘defamatcry, and the defences to this action was 
threefold, firstly, that the statements were not made 
by ths defendant; secondly, that, if made, they were 
true, ‘and, thirdly, that they wera made ona Fri- 
vilegəd occasion : 

Held, (i) that as the defendant sət up that she 
did not makes, the statements, and alternatively that, if 
they were made, they were true statements, it was her 
duty to call the step-daughter and to examine her as to 
whether anything of the kind alleged had ever occurred 
and no presumption could be drawn against the pleiat- 
iff if he fails to examine his step-daughter; [tbid.] 

(ii) that this evidence, in regard to the statements 
made by the step-daughter hersəlf to a considerable 
number of persons, was relevant under s. 12, Evidence 
Act,.in order to assist the Court in assessing the 
damages to be awarded; [ibid] Á 

(iii) as there was no evidences to prove damages 
suffered, damages could not be held wholly attribut» 
able to tbe detamatory statements. [p. 386, col. 2.) 

(iv) thas the plaintitt was entitled to pursue both 
his remedies, viz., Civil and Criminal but when 
he did pursu: both remedies and only after 
he tried out his evidenca by the cheaper method of a 
criminal prosecution he launched the action for 
damages, th2 circumstances could be properly taken 
into account in deciding what were the damages 
which should be awarded to him ın the civil action. 
[p. 387, col. 1.) 

Held, also, that there were reasons which were 
sufficient for disallowing the plaintiff his full costs 

S.C. A. fromthe decreeof the District 
Court, Thaton, dated June 11, 1935. - 

Mr. Ba Han, forthe Appellant. 

Mr. K. C. Sanyal, for the Respondent. 

Judgment. —This appeal arises out of 
8 suit for damages for slander. It appears 
that cn November 15, 1933, there was 


an election for the Municipal Committee 
1604—49 & 50 ; 
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of Thaton and the  plaintiff-resp dents 
Maung Kyaw Maung was a candidate at 
this election. At the election itself he was 
unsuccessful, his opponent receiving a 
larger number of votes. The defendant- 
appellant is the wife ofa persim wh? w.s 
actively assisting the respondents opps- 
nent. The ellegation against her was 
that two days after the election had been 
held, she met a number of women at a 
certain house andin their presence she 
made the defamatory statements in regard 
to the respondent. The words complained 
of were to the effect that the respondent 
was not fit to be amember ofthe Munici- 
pal Committee, and that noone ought to 
have voted for him, because he was a 
man who made his daughter his wife : the 
imputation in fact, referred to his conduct 
towards his step-daughter. It was not 


denied that the words alleged to have 
been used were defamatory and the de- 
fence to this action. was threefold: firstly, 


that the statements were not made by the 
appellant ; secondly, that, if made, they 
were true, and thirdly, that they were 
made on a privileged occasion. As regards 
the defence that the statements wére not 
made by the eppellant, the respondent 
called as witnesses some of the women who 
were present. on this alleged ocasion and 
they stated that the apre'lant did mike 
these statements regarding the conduct of the 
respondent in relation to his step-daughter. 
The appellant does not deny that these 
statements were made onp this ozcasion, 
but her defence is that they were made 
by one of the other women present, nam- 
ed Ma Than Tin, who gave evidence for 
the respondent that Ma Than Tin made 
these statements against the respondent’s 
character, and that all that she did was 
to agree that she had already heard re- 
mours tothis effect; and she called a 
number of witnesses to prove that the 
defamatory statements were actually made 
by Ma. Than Tin. I agree with the learn- 
ed District Judge that no reliance can be 
placed upon the evidence in this regard 
called by the appellant, and that it hag 
been clearly established that the appellant 
was responsible for these statements and [ 
base my opinion mainly on the ground 
that the allegation that the defamatory 
statements were not made by her but by 
one of the other women who were pre- 
“sent waSnot put toa single one of the 
witnesses for the respondent, and moreover, 
although it is now alleged that Ma Than 
Tin made these statements, during her 
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cross-examination it was not suggesied to 
her that she had made thew. ~ 

The learned Irial Judge, who came to 
the conclusion that the statements had not 
been made by tle appellant, drew a 
strong presumption r gainst-the respondent's 
case because he did not call, his step- 
daughter, Me Si, to give evidence to deny 
that he had eyer behaved improperly with 
Her. It seems to me that the presumption, 
if any presumption is to be-drawn, must 
be in ihe other direction, and ihab as the 
appellant set up that ske did not make tLe 
statements, and alternatively that, if they 
were made, they were true statements, it 
wes her duty to call Me Si and to examine 
Me Si asto-whether anything of the kind 
alleged had ever occurred. In regard to 
the second line of defence that the state- 
ments were true, several witnesses were 
called by the appellant who deposed that 
Me Si herself had been spreading rumours 
abroad that ker step-father had been 
-making improper advances toher. In re- 
gard to this evidence the learned District 
Judge has heidthat there is no reason fcr 
disbelieving it, end with this cpinicn I 
agree .but the evidence of these witnesses 
is, so far the. alleged truth of the state- 
ments ‘iscdncerned, nothing more than 
heaisay, ahdin view oftle failure of the 
appellant to call Me Si asa witness, it 
must be held that there is no evidence 
whatever upon ike record to establish the 
alternative defence of the truthof the 
statements made. This evidence in regard 
to the statements made by Me Si herself 
to.a:considerable number ‘of persons, is 
telévant under s. 12, Evidence .Act, in 
order to. assist the Court in assessing 
the damages to be awarded. A 

The third grvund of defence was that 
these statements were made upon a privi- 
leged occasicn. The meaning of “privileg- 
ed cccesion” hes been clearly defined by 
the House of Lordsin Adam v. Ward (1), 
in which case, in the course of his speech, 
“Lord Atkinson said : 

ka AN a privileged cccasion is in reference to 
qualitied privilege, an cccasion where the per- 
son who makes a ccmmunication hes an interest or 
_a duly, legal, sceial or moral, to make it to the 
person to whom it is made and the person to 
whom it is so made has a ccrresponding interest 
or duty to receive it. This reciprocity is es~ 
sential,” 

‘It isnow common ground that tLe rea- 
son forthe imputaticns made regarding 
the respondent-wes the occurrence of tle 
Municipal election at Thaton, arid if ihe 

(1) (1917) A C 309; €6 LJ KB 849; 117 L T 34; 33 
TLR, . 
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eppelisnt had any privilege arising outo 
that election then that privilege must arise 
outof her public duty to see that the voters 
weie -aware of the character of the person 
for whom they were asked to vole. If she 
had msde these sietements regarding the 


respondent on  reascnable grouncs 
before the election was heid and to 
voles only, then perhaps it might 
have been held that the occasion wes 


privileged. But in the frst place, it is 
admitted thet the statements were: made 
two days after the election was over; 
consequently, at that time she had no | 
interest or duty legal, social or moral, to 
make thisimputation regarding the res- 
pondent. Moreover, even were such an 
interest or duty established, that in itself 
would be insufficient to raise a privilege 
to make the stalements. In order that 
privilege should arise, the persons to whom 
sLe made it should have a corresponding 
interest or duty to receive her communica- 
tion. In order that they should have such 
a colresponding duty or interes: in the 
present cesse, it would be necessary 10 
skow that the persons to whom sh? made 
these statements ‘were persons having 
votes atthe Municipal election and that at 
the time they had not yet recorded tLeir 
votes. Obviously the second condition cculd 
not arise, because the election had been 
held two days previously. Moreover, there 
is no evidence on the record to prove ` 
that any of the persons to whom the stale- 
ments were made were voters at the Muni- 
cipal election. Consequently, the question 
of privilege does not arise at all in this 
case. So fares the actual slander is con- 
cerned, in my opinion, the appellant had 
no defence to this action. With regard 
to assessment of damages other considera- 
tions arise. The learned District Judge 
has properly pointed out that there is a large 
body of evidence on the record to show that 
the reputation of the respondent, to the 
effect that he had been misbehaving himself 
with his own slep-daughter, was already 
general and that, consequently, the further 
imputation to this effect, made by the ap- 
pellant could not have lowered his reputa- 
tion much further. 

-This evidence established that a large 
number of persons had already heard of 
this story. regarding the respondent's be- 
haviour, and consequentiy, even were it 
shown that the respondent had suffered 
loss in his trade and reputation on account 
this particular slanfler, the damages 
would not be wholly attributable to the 
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statements made by the appellant upon 
this particular occasion. Moreover, the 
respondent has not called any evidence 
from which the damages whicn he has 
Suffered in his profession could be 
estimated; he has not shown that he has 
actually suffered any pecuniary loss. Fur- 
thermore, in -assessing the damages the 
conduct of the réspondent in connection 
with this matter must, in my opinion, be 
taken into account. After this slander 


had been ‘brought to his notice, he prose-' 


cuted the appellant before a Criminal 
Court and it was only after the appellant 


had been duly convicted by the Criminal ' 
for ’ 


Court that he launched this action 
damages. So far ashe desired to vindicate 
his reputation, his reputation was vindicat- 


ed by the conviction of the appellant in- 


the Criminal Court and, consequently, 
the subsequent action for damages 
cannot be regarded as inany sense 


other than vindictive. The respondent of 
course, has his rights and he was entitled 
to pursue both his remedies but when he 
does pursue both remedies in this way, 
and only after ke has tried out his ev.- 
dence by the ‘cheaper method ofa cri- 
minal prosecution he Isunches the action 
for damages, the circumstances can, in my 
opinion, be properly taken into account in 
deciding what are the damages which 
should be awardedtohim in the Civil action. 

Taking all these circumstances into ac- 
count, [ am of opinion that the damages 
actually awarded by the learned District 
Judge, namely, Rs. 200, were suficient. 
The cross-objection of ihe respondent is, 
therefore, dismissed. There 


to my notice by the learned Counsel for 
the respondent, and that is in regard to 
the award of costs. The learned District 
Judge has granted the respondent costs 
on the sum of Rs. 200 only, but it has 
been rightly pointed out to me that the 
respondent had a legal right to bring this 
action; that it has been shown that he 
was justitied in so doing thatin a case of 
this ‘description it is difficult for a plaintif 
to assess what damages a Courtis likely 
to award ; that the plaintid-respondent was 
justified in valuing his claim at Bs. 2,000; 
and that under these circumstances the 
full costs ought to haye been awarded to 
the respondent. Authority for this pro- 
position has been cited in the ¿asa of 
Rahim Baksh v. Bachacha Lal (2). Lhave 


(2) 51 A 503; A I ® 1929 All, 214. 115 Ind, Cas, 458 
(1929) AL J 303, 
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one other point which has been brought. 
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already expressed My disapproval: of the 
conduct cf the respondent in first bringing 
a criminal prosecution and then following 
up the coviction in the criminal prose- 
cution with this civilaction and these are 
the reasons which to my mind suffice for dis- 
allowing the respondent his full cosis. 
He will obtain cosis upon the amount 
which has been awarded to him, namely, 
Rs. 200, io all Courts, but in every Court 
he will be granted a special Advocate's 
fee. This fee will be assessed at five gold 
mohurs in the trial Court and at tnree 
gold mohurs in each of the two Appellate 
Courts. There will be no order as to the 
costs of the cross-objection. 

D. Appeal disallowed. 





ALLAHABAD HIGH COURT 
Civil Revision No. 92 of 1936 
March 16, 1936 
Topar Anvan AND Hazatus, JJ. 
BRITISH INDIA CORPORATION, Lrp. 
: AND OT,1E83—APPLICANTS 
7 versus f 
ROBERT MENZIES—Opposite PakTY 
Company—Jurisdiction of Company Judje to en~ 
force provisions of Act—Compantes Act (VII of: 
1913), ss. 3, 36, cl. (3) -Petition to Company Judge 
to order compuny to deliver copy of register of 
members to share-holder—Mandatory. injunction, if 
an be granted, | 
° The Courts referrsd tojin s. 3 of ths Companies 
Act, hava jarisdiction to pass orders for ths enforce- 
ment of the statutory obligations of-a company and 
for giving redress to a person agzrievad by an 
illegal omission onth3 pars of a company. A Uom- 
pany Judge has, therelore, jurisiic.ion vwo order a. 
company to deliver a copy of tho rezister ol the. 
members of the company to a’ suare-holder of,” the 
Company. The provision in cl. (3) of s. 36 aupaor.s-, 
ing the Court to compel immediate insp3ctioa in ny. 
way leads to th? conclusion that the jurisdiction of: + 
the Cours to order a copy of the regis.er of msmbars 
to be givanis either expressly or unpliedly barret. - 
The prov.sion as regards immediate 1uspection being 
ordered by the Court was presumibly i1satel iu 
the Act with a view to provide for tnos contin- 
sn¢ies in which the Court, for suffisiənt reasons, is 
satistisd that the purposs of ths inspection will be 
frustrated unless immediate inspsction 15 ordered, 
Davies v. Gas Light & Coke Co, (1) aad Davies v. 
Gas Light & Coke Co. (2) relied on. [p. 399, col. 2; 
p. 391, col. Lj oe a, 
Although ‘urdinarily mandatory and perpetual in- 
junctions can bs granted only .on a regular suit 
being filed, but injunctions to ensure complians2 
with ths inandatory provisions of ths Companies Act, 
ċan bə granted only by the Court having jurisdic- 
tion under that Act. A Company Judge having 
jurisdiction under tas Act js, tnzreiore, comp - 
tant to direct a Compaay by a mudat. ry 10] maion 
tə comply with tae provisivas ois. 35. Olas 4 UL 
the ruis famod by ths Alanadit High Vouri 
under th: Gsmpumies Act, aleis tht or dlasuy 
proceedings for the enforceman;. of thi provisivi “of 
the Companies Act, are to bs initiated by p2titiog 
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Jiesented to the Court having jurisdiciicn under the 
Act. [p. 391, col. 2] g 

C. R. against the order of tLe District 
Judge, Cawnpore, dated February 13, 193%. 


Sir Tej Bahadur Sapru and Messrs. 
Vikramajit and Nanak Chand, forthe Ap- 
plicants. 

Dr. K. N. Katju end Mr. M.N. Kaul, for 
the Opposite Party. 


Order.—Tke broad questicn that arises 
for considereticn in ihe present applica- 
tion in revision is whether’ a Ccmpany 
Judge hes jurisdiction to enforce compli- 
ance with the provisions of the Companies 
Act, though such power is not expressly 
conferred on the Judge by the provisions 
of the Act. In particular the question for 
decision is whether a Company Judge has 
jurisdiction to order a Company to deliver 
a copy of the register of the members of 

“the Company to a share-holder of the 
‘Company. There is very little controversy 
about the facts. The oppcsite party Robert 
“Menzies is a share-holder of tLe British- 
India Corporation, Ltd. He joined the 
Gorporation in 1920 as a Secretary of the 
Oorpordtion and in or about March 1930, 
he ‘was, in ‘addition to his duties as Secret- 
ary, appointed to act as a Managing Direc- 
tor also. Mr.. Menzies held the ‘position 
of Secretary and Managing Director of the 
Corporation till April 1935, when he went 
on leaveto England. During his absence 
òn leave from India the Corporation in- 
formed him that his services were no longer 
required as certain retrenchments were 


being effected cn grourds of economy.: 


“Mr* Menzies returned to India in the 
autumn of 1935 and he then, on Novem- 
“ber 14, made an application to the Corpo- 
ration for a copy of register of the mem- 
‘bers. Some correspondence followed bet- 
ween Mr. Menzies and the officers of the 
Corporation as regards the amount of fees 
to be paid by Mr. Menzies on account of 
the copy and eventually a sum of Rs. 500 
wes placed by Mr. Menzies at the disposal 
of the Corporation so far back as on Novem- 
ber 27,1935. 

The Corporation, however, did not fur- 
nish the copy to Mr. Menzies and put him 
off by pretexis which can only be charac- 
terised as scandalous if not dishonest. We 
are informed io-day that the number of 
share-holders of the Corporation was 5,600 
end ordinarily it would have taken a 
couple of days to prepare a copy of the 
register of the members. -No such copy 
was, however, furnished to Mr. Menzies till 
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January 13,1936, and during this interval 
the repeated reminders from Mr. Menzies 
fellon deaf ears. The oniy excuse that 
wes held out by the Corporation for nct 
cemplying with the mandatory provisions 
of s. 36, of the Act was thet the staff at 
the disposal of the Corporation was not 
enough to cope withthe current work ar.d 
also to prepare the copy within a reason- 
able time. It was said in one of the letters 
sent by the Corfcraticn that there ‘was . 
only cne typist and he was asked to devole 
his spare time to the preparation of the 
copy. There wes, however, nothing to indi- 
cate whether tke typist had any spare time 
at his disposal and whether even the names 
of halfa dozen share-holders were copied 
from the register of the members. 

After waiting for considerable time Mr. 
Menzies did what eny one in his position 
would have done. He sought the protection 
of the Company Court and filed an applica- 
tion before the District Judge of Cawnpcore 
praying that the Corpcration be ordered to 
supply him a copy of the nemes nd ¢d- 
dresses of the shere-holders of the Corpore- 
{ion immediately end also “to deal with 
them according to law.” It may here be 
mentioned that the petition was filed in tke. 
Court of the District Judge as in accordance 
with the proviso to s. 3 of the Act the 
Local Government has, by nctification in 
the Local Official Gazette, empowered tLe 
District Judge of Cawnpore to exercise 
jurisdiction under the Companies Act. Tke 
registered office of the Corporation is with- 
in the jurisdiction of the District Court of 
Cawnpore end, therefore, the petition was 
‘filed in the Court of the District Judge on 
January 22, 1936. It would be noted that 
more than two months had by this date 
elapsed since the request was made by Mr. 
Menzies for the first time for a copy of. 
register of the members. The learned 


District Judge fixed January 31 for the 


disposal of the petition and notice of the 
date was given to the opposite parties, viz.. 
the British-India Corporation, Ltd., through 
the Managing Director and two gentlemen, 
named Alexander Leslie Carnegie and G. 
B. Lewis, who are at present the Manag- 
ing Directors of the Corporation. Notice of 
the petition was also given to one F. G. 
Brightmen who, we are informed, is dis- 
charging the duties of the Secretary of the 
Corporation. 

The petiticn was brief. It recited the 
fact of a request having bgen made by Mr 
Menzies fora copy of tke register of the 
members being supplied to him and if 
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mentioned the delaying tactics adopted by 
the opposite parties in complying with what 
was undoubtedly a reasonable request. In 
pursuance of their avowed policy to deny 
to Mr. Menzies what was undoubtedly his 
right, viz. to obtain a copy of the register 
of the members, the oppssite parties suc- 
ceeded on January 31, in getting an 
adjournment from the District Judge on 
the ground that they were not ready with 
their case. The learned Judge then fixed 
February 11, 1936, for the hearing of the 
application and on that date the opposite 
parties filed a reply to the petition of Mr. 
Menzies. We are not concerned with that 
portion of the reply which deals with the 
question whether Mr. Menzies has a right 
to claim damages from the Corporation on 
account of his alleged wrongful dismissal. 
So faras the request for a copy being 
furnished to Mr. Menzies is concerned, it 
was pointed out in the reply that the op- 
posite parties had promised to supply the 
copy tothe petitioner as soonas it was 
ready, and they had issued orders for the 
copy tobe prepared without delay. This 
assurance that was held out to the Court 
was, however, subject to the condition that 
the Corporation would expedite the prepara- 
tion of the copy “without prejudice to the 
office work of the Corporation.” It was men- 
tioned in the reply that there was only 
one available typist in the service of the 
Corporation and that he was “fully occupied 
“with the office work of the Corporation.” 
The assurance was repeated that the Cor- 
poration was doing its best to have the 
list completed without interfering with the 
normal work of the Corporation and that 
there was no intention to delay. 
We need hardly observe that this was 
a tissue of lies and we do not desire to con- 
ceal our ‘view that we expected something 
better from the men of the Position of 
Messrs. Carnegie and Lewis. They ought 
tohave realised that there is some such 
thing as business morality and that the 
least that could be expected from men of 
their position was that they would rise to 
the highest standard of that morality. 
They are men of education and presumably 
men with considerable experience in 
business matters and they ought to have 
realised that it should not have taken more 
than two or three days to supply to Mr. 
Menzies the copy that he asked for. They, 
however, chose to have the question of the 
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learned Judge held that he had jurisdice 
tion to direct the opposite parties to hand 
over the copy to the petitioner and accord- 
ingly directed the opposite parties to supply 
the copy to the petitioner within one week 
from the date of his order, viz., from 
February 13,1936. By this time three 
months had elapsed from the day on which 
Mr. Menzies had requested for a copy being 
given tohim. The copy was not yet ready. 
At any rate the Court's order was not 
complied with and copy was not handed 
over to Mr. Menzies. The opposite parties 
then came in revision to this Court and 
successfully applied for a stay order with 
the result that the opération of the order of 
the District Judge was stayed till the deci- 
sion of the application in revision filed by 
the opposite parties. 

The application has been argued at some 
length: to-day. At the very outset we 
enquired from the learned Counsel for the 
applicant whether the copy was now ready 
and could be handed over to Mr. Menzies. 
The answer was in the negative. It is clear 
that if the reasons communicated to Mr. 
Menzies from time to time for the delay in 
the preparation of the copy were genuine, 
one would have expected the copy to be 
ready by this time. The fact that the 
opposite parties werenot prepared to hand 
over the copy even now is proof positive of 
the fact that they intended from the very 
outset not to let Mr. Menzies havea copy of 
the register of the members. The question, 
however, remains and has to be decided 
whether the order of the District Judge was, 
as contended by learned Counsel for the 
applicants, without jurisdiction. 


It is provided by s. 36 (1) of the Act that 
the register of members of a company 
shall be kept at the registered office of the 
company and shall, except when closed 
under the provisons of the Act, be open to 
inspection by any member during business 
hours, subject to certain restrictions. 
Clause (2) of s. 36, provides that any of the 
members of the Company or other person 
may require a copy of the register or any 
part thereof to be handed over tohim on 
payment of a certain amount on account of 
copying charges. The penalty for non- 
compliance with cls.1 and 2 of s. 36is 
provided for by cl. 3 of the section and ag 
the argument of the learned Counsel for the 
applicants has turned onthe wording of 
that clause it is necessary to quote the same. 


jurisdiction of the District Judge to enforcee lt runs as follows: 


compliance with the provisions of s. 36 
debated and discussed in his Court. The 


“TE any inspection or the copy required under this 
section in refused, the company shall be liable for 


399 
eich refusalto a fine not exceeding Rs. 20 and toa 
farther fine not exceeding Rs. 20 for every day 
during which the refusal continues, sni every 
officer of the company who knowingly authorises or 
parmits the refusal shall be liable to the like penalty 


and Court may by order compel an immediate inspec- 
tion of the register.” 


The argument is that as the only penalty 
laid down by the Act for refusing tO 
allow inspection or to hand over a copy 
of the register is the imposition of fine 
provided for by s. 36 (3) and as the 
Court is not vested with the authority to 
direct the company to furnish a copy of 
the register to a person applying for the 
same, the District Judge had no jurisdic- 
tionto pass the order that he did. In 
this connection particular emphasis is laid 
on the concluding portion of cl. 3 of s. 36, 
which provides that “the Court may by 
order compel an immediate inspection of 
the register.”- It is pointed out that though 
cl. 3 lays down the penalty both for the 
failure to allow inspeclion er to furnish a 
copy of the register and goes on to vest 
the Court with the jurisdiction to order ins- 
pection of the register, itis silent as to 
the powers of the Court to ordera copy 
of the register to be given. It is said that 
in the absence of a specific provision au- 
thorising the Court to order a copy to be 
given the Court has no jurisdiction to 
direct a company to supply a copy of 
the register of the members even though 
it may have failed to comply with the 
mandatory provisions of s. 36 (1) of the 
Act. We are wholly unable to agree with 
this contention. It is distinctly provided 
bys. 3 that the Courts specified in that 
section have jurisdiction under the Com- 
panies Act. A reference to the Act shows 
that there are various statutory obligations 
cast upon companies by the Act and that 
with respect to most of those obligations, 
penalties have been provided for by the 
Act. There is, however, in many cases no 
specific provision ‘n the Act as regards 
the authority of the Court to enforce com- 
pliance with the provisions that define and 
regulate these obligations. Nevertheless it 
seems to us that the Courts referred to in 
s. 3of the Act have inherent jurisdiction 
to compel due observance.of the mandatory 
provisions of the Act. As has been point- 
ed out by the learned District Judge it 
is a fundamental principle of legal ad- 
ministration that where the law requires 
something to be done, there must be in 
existenee 2 Court that can directly order it 
to be done. 

It is well understood in all systems of 
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civilized jurisprudence that where there is 
a right there isa remedy. It is conceded 
on -behalf of the applicans that Mr..Men- 
zies had the right to demand and to be 
furnished witha copy of the register of 
the members of tke Corporation. Butif 
the argument of the applicant is pressed 
to its logical consequences it follows that 
there was no remedy available to Mr. 
Menzies for the enforcement of this right. 
It is needless to say that we cannot credit 
the legislature with an omission of this 
description. Section 31 of the Act requires 
every company to maintain aregister of 
members ands. 32 directs an annual list 
of members to be prepared by companies. 
Both these sections lay down the penalty 
for non-compliance wilh the provisions of 
those sections, but there is no provision in 
those sections expressly authorizing the 
Qourt to direct tke preparation cf the 
register of members and annual ‘list re- 
ferred to therein. According to the argu- 
ment of the learned Counsel for the ap- 
plicant the Court has no jurisdiction to 
enforce compliance wilh the provisions of 
those sections howmuchsoever a company 
may be in default. To accept this argu- 
ment would be to render nugatory the 
provisions of the Act and to deny to the 
Court, on which the legislature has express- 
ly conferred jurisdiction under the Act, 
the power of enforcing compliance with 
{he provisions of tke Act. This could never 
have been the intention of the legislature 
and we therefore hold that the Courts re- 
ferred toin s. 3 of the Act, have jurisdic- 
tion to pass orders for the enforcement of 
the statutory obligations of a ccmpany 
and for giving redress to a person aggriev- 
ed by an illegal omission on the part of 
a company. Mr. Menzies had undoubted- 
ly the right to get the copy applied for. 
The Corporation was determined from the 
very outset to deny him that right. Mr. 
Menzies could have had no other remedy 
except to seek the protection of the Court 
of the District Judge, which Court has 
the sole jurisdiction in company matters 
in Cawnpore. The District Judge, there- 
fore, had inherent jurisdiction to direct 
the copy to be given to Mr. Menzies and 
his order is not open to any legal objec- 
tion. 

Before leaving this part of the case we 
may observe that the provision in cl. (3) 
of s. 36 authorising the Court to compel 


Gimmediate inspection in mo way leads to 


the conclusion that the jurisdiction of the 
Court tc order acopy cfthe register of 
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members to be given is either expressly 
or impliedly barred. A reference to cl. (1) 
of s.. 36 shows that the right to inspect 
the register is subiect to certain limitations, 
e. ga the inspection can be had only dur- 
ing business hours and subject to such 
‘reasonable restrictions as the company in 
2 general meeting may impose. The 
provision as regards immediate inspection 
being ordered by the Court was pre- 
sumably inserted in the Act witha view 
to provide for those contingencies in 
which the Court, for sufficient reasons, is 
satisfied that the purpose of the inspection 
will be frustrated unless immediate ins- 
pection is ordered. The view that we 
take finds support from the decision in 
Davies v. Gas Light & Coke Co. (1)and 
Davies v. Gas Light & Coke Co. (2). The 
decision at p. 708* isthe decision of the 
Court of Appeal affirming the decision of 
Warrington, J., which is . reported at 
p. 248,* 

It was held in that case that the right 
given to a share-holder by s. 10, Companies 
Clauses Consolidation Act, 1845, to require 
the company to supply him with a copy 
ofthe share-holders’ address book is a 
private right conferred on him by statute 
by reason of his being amember of the 
company and not as being a member of the 
public. It was further held in that case 
that in the event of the compay refusing 
to supply toa share-holder a copy of the 
register of the members, the proper remedy 
open to the share-holder is either an in- 
junction to restrain the company from 
continuing to refuse to supply him or an 
action of mandamus or for a mandatory 
injunction directing the company to supply 
him the required copy. Inthe case before 
us itis admitted that Mr. Menzies is a 
share-holder and a director, and, as such, 
is a member of the Corporation. He, 
therefore, had the statutory 1ight to demand 
and to be supplied with a copy of 
the register of themembers. This right of 
Mr. Menzies arose out of his proprietary 
right as a. share-holder of the Corporation. 
He was, therefore, entitled to the protec- 
tion ‘ofthat right. This right was infring- 
ed by the Corporation refusing to supply 
him a copy within a reasonable time, and, 
therefore, he was entitled to a mandatory in- 
junction directing the Corporation to 
supply him with the required copy. But 

(1) (1909) 1Ch. D 248; 78 L J Ch. 160. 

(2) (1909. 1Ch. D 708; 78 L J Ch. 445; 100 LT 
553; 53 L J 399; 16 Manson 147; 25 T L R 428. 
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it is contended on behalf of thé Corporas 
tion that as, in accordance with the provi- 
sions of the Specific Relief Act, a manda- 
tory injunction can only be prayed for in 
a suit and granted by a decree, the Dis- 
trict Judge of Cawnpore had no jurisdiction 
in a summary proceeding of the nature 
arising out of the petition filed by Mr. Men- 
zies to grant the mandatory injuuction 
prayed for by him. 

In our judgment there is no force in 
this contention. It may be conceded that 
ordinarily mandatory and perpetual in- 
junctions can be granted only on a regu- 
lar suit being filed, hut injunctions to 
ensure compliance with the mandatory 
provisions of the Companies Act can be 
granted only by the Court having jurisdic- 
tion under that Act. It has already been 
observed that the District Judge of Cawn- 
pore has jurisdiction under that Act. He 
was, therefore, competent to direct the 
Corporation by a mandatory injunction to 
comply with the provisions of s, 36. A 
regular suit by Mr. Menzies for an injunc- 
tion ina Court other than the Court of 
the District Judge could not have been 
entertained because of the fact that that 
Court could have had no jurisdiction 
under the Companies Act. This Court has 
made rules under the Companies Act both- 
for this Court and the Courts subordinate 
thereto and itis laid down by cl. (2) of 
these rules that “where any District Court 
has been empowered under s. 3...... all 


pany may be situated.” We take this rule 
to indicate that ordinarily proceedings 
for theenforcement of the provisions of 
the Companies Act are to be initiated by 
petition presented to the Court having 
jurisdiction under the Act. 

On such a petition being filed the juris- 
diction ofthe Court to give effect to the 
provisions of the Act comes into play and, 
as pointed out in the English decision re- 
ferred to above, one of the appropriate 
methods for giving redress toa party ag- 
grieved by the omission of a company to 
comply with the provisions of the Act is 
to issue a mandatory injunction. The 
District Judge of Cawnpore had, therefore, 
ona petition being filed in his Court, 
jurisdiction to order the Corporation to 
supply the copy to Mr. Menzies. For the 
reasons given above we hold that the 
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learned District Judge had jurisdiction to 
pass the order sought to be revised. In- 
deed we consider that the only possible 
order under the circumstances was the 
order passed by the District Judge. We 
_ accordingly dismiss this application with 

ecsts both here and below. The stay order 
is discharged. 

N. Application dismissed. 
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April 28, 1936 
DUNKLES, J. 
KYI MAUNG AND ANOTHER-—-APPELLANTS 

: VeETSUS 
S. N. V. R. CHETTYAR Frrm—ResponpEent 
- Partition—Partition by oral agreement, validity— 
Burmese Buddhist Law—Mother getting property 
from father on his second marriage as her share— 
Property becomes lettetpwa of mother's first 
riage—Her children by first marriage, have 
interest, 


A partition of property cin always be made by 
oral agreement. If the terms of the partition are 
reduced to writing then the document must be re- 
gistered ; but there isno necessity for any writing 
whatever in cairying out a partition. Chockalingam 
Chetti v. Yaung Ni (1) and Imperial Bank of India 
v. Bengal National Bank, Ltd. (2), followed, Maung 
Kyaw Za v.U De Bi (4), distinguished. 

Where Burmese Buddhist mother gets land frcm her 
father on his second marriage as being her share of 
joint propeity of the first marriage, it bccemes ths 
lettetpwa property of the mother's first marriage and as 
such her children by the first marriage obtain vested 
interest upon the second marriage of the mother. 
Ma Shwe Yu v. Ma Kin Nyun (8), 1eferred to. 

S. S. ©. A. from the decree of the District 
Court, Thaton, dated February 8, 1936. 

Mr. Thein Maung, for the Appellants. 

Mr. Anklesaria, for the Respondent. 

Judgment.—This appeal must be al- 
lowed, as, with all due respect, I regret 
that I am‘ unable to understand the rea- 
soning of the learned District Judge in 
the first appeal. The two defendants-ap- 
pellants are the children of Maung Aung 
Tun and Ma The The. Maung Aung Tun 
died some 10 years ago, and Ma The The 
married one Mg. Tun Lin as her second 
husband. The  plaintiff-respondent frm 
obtained a decree against Tun Lin and 
Ma The The, and in execution of that decree 
attached the land now in suit. The ap- 
pellants applied for removal of attachment 
and were successful. The respondent firm 
then brought a suit, under O. XXI, r. 63, 
Civil Procedure Code, for a declaration of 
their right to attach and sell this land in 
execution of their decree against Mg. Tun 


mar- 
vested 
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Lin and Ma The The. Their suit was 
rightly dismissed in the Township Court, 
but the judgment and decrce of the Town- 
ship Court have been set aside on first 
appeal to the District Court. : 

Now, there is ample evidence to show 
that the two appellants are in pcssession: 
of this land through their tenant, and 
that they have so been in possession for 
some time prior to the respondent firm 
obtaining their decree against Tun Lin 


and Ma The The. Consequently, under 
s. 110, Evidence Act, the burden was 


upon the respondent firm, which asserted 
that the appellants werenot the owners 
of this land, to prove that they were not 
the owners. As admitted even by the 
learned District Judge on first appeal, the 
respondent firm called no evidence what- 
ever to show that the ownership of this 
land vested in any other person than. the 
appellants, and on this ground alone their 
suit ought to have failed. However, as 
the appellants did bring evidence to show 
what was the basis of their title, and as 
this evidence has been discussed by the 
lower Courts, it is now necessary for me 
to ascertain whether the appellants did 
succeed in establishing their title 10 this 
land, and I have no doubt that they were 
successful in so doing. 


The mother of tLe appellants, Ma The 
Tne, originally obtained this land from 
her father cn her father’s second marriage. 
When her father hed made his, second 
marriage there was an oral partition bet- 
ween him and his three daughters of the 
joint property of his first marriage. The 
three daughters obtained jointly 25 acres 
of land. The land now in dispute is a 
third share that is, Ma The The’s original 
share, of -these 25 acres. Subsequently 
when Ma The The married Tun Lin, there 
was an oral partition between Ma The The 
and the two appellants of the joint pro- 
perty of Ma The The’s first marriage. At 
this partition the appellants were given 
as their share the land now in dispute. 
It has to be admitted by the respondent 
firm that-this land was actually transferred 
into the names of the appellants in the 
year 1933, and the appellants have proved 
that they have been in possession of the 
land through tenants, and in enjoyment of 
the usufruct thereof since then. In the 
course of his judgment the learned Dis- 
trict Judge has said : Š 

“Tf Ma The The was the owner, and if she pur- 
ported to give the disputed land to the respondents by 
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partition or otharwis3, there could bs no valid 
transfer in the absence of a registered docum2nt ” 


If by this the learned District Judge 
means to lay down that a partition of 
jvint property can only be made by means 
of a registered document, then his view 
of the law is wrong. A partition of pro- 
perty can always be made by oral agree- 
ment: See Chockalingam Chetty v. Yaung 
Ni (1) at p. 172* and Imperial Bank of India 
v. Bengal National Bank, Ltd. (2). Of 
course, if the terms of the partition are 
reduced to writing then the document must 
be registered; but there is no necessity 
for any writing whatever in carrying out 

“a partition, and it is not suggested that 
in the transaction whereby their mother 
transferred this land to the appellants any 
document was executed. I can only surmise 
that perhaps the learned District Judge 
thought that, as the land in question was 

. land which the appellants’ mother obtain- 
èd from her father, it was not land in 
which they obtained a vested interest upon 
the second marriage of their mother, as 
being her separate property. It was un- 
doubtedly the letietpwa property of Ma 

‘The The’s first marriage and as such the 
appellants ` did obtain a vested interest 

upon Ma The The’s second marriage. Ma 

Shwe Yu v. Ma Kin Nyun (3), is definite 
on this point. 

On behalf of the respondent firm it has 
been suggested that this transaction, 
whereby the appellants obtained this pro- 
perty, was not a partition and that, there- 
fore, a registered document was required, 
and as authority for this proposition the 
case in Miung Kyaw Za v.U De Bi(!) 
has been cited. That case is not apposite 
to the matter at present for consideration, 
because it proceeded upon the footing that 
the children had no vested’ interest in the 
property at the time that the so-called 
partition was made, for either they had 
never acquired any interest, or they had 
lost that interest by efflux of time zs the 
partition was made more than 12 years 
after their parent's second marriage. In 
such a case, of course, there is no ques- 
tion of partition, because partition must 
be between persons who have joint in- 
ge? 6 L B R170; 18 Ind. Cas. 521; 5Bur. L T 


~ (2) 58 O 136; 131 Ind. Cas. 689; A IR 1931 Cal. 
223; 53 OC LJ 269; 340 W N 605; Ind. Rul. (1931) 
Cal, 481, ; 

(3) 7 R 240;118 Ind. Cas. 630; AIR 1929 Renz. 
155; Ind, Rul. (1929) Rang. 278. 

(1) 5 R 125; 101 Ind. Cas, 634; AI R 1927 Rang. 
143; 6 Bur. L J 55. - 
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terest in the property, and in such a case 
as that, a registered dccument of transfer 
in the form of a deed of gift would be 
necessary. But in the present case the 
transfer of this land to the names of the 
appellanis took place shortly after the 
marriage cf Ma The The with Tun Lin, 
and undoubtedly at that time, as this 
property was lettetpwa property of Ma 
The The’s first marriage, the appellants 
hed a vested interest therein. Consequent- 
ly the transaction whereby this property 
was transferred to the appellants was a 
true partition which could legally be made 
orally. The conclusion of the learned Town- 
skip Judge that the appellants are the 
true owners of this property was, therefore, 
correct. This appeal is allowed, the judg- 
ment and decree of the District Court on 
first appeal are set aside, and the judg- 
ment and decree of tke Township Court 
of Bilin, dismissing the plaintiff-respon- 
dent’s suit, are restored with costs through- 
out; Advocate’s fee in this Court three gold 
mohurs. 


D. Appeal allowed. 
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June 10, 1936 
COLDSTREAM, MONROE AND BHIDE, JJ. 
BALMUKAND AND aNoTaER—J UDGMENT- 
DELTORS—APPELLANTS 
versus g 
PUNJAB NATIONAL BANK, LTp,, 
AMBALA~— DECREE HOLDER AND AUCTION- 
PURC ASER AND OTAERS~J UDGMENT- DEBTORS 
-—RESEONDENTS. 

Companies Act (VII of 1918), s. 152—Inter- 
pretation of— Enabling, and not mandatory— 
Company governed by Arbitration Act, whether 
must make referense in pursuance of Arbitration Act 
—Reference made outside Arbitration Act—Decree on 
such reference—Validity. | : 

The language of s.152, Companies Act, is not 
happy and its interpretation is not free from 
difficulty; but on the wording of the section as it stands 
and the general policy of the legislature, which is not 
to make the provisions o£ the Arbitration 
Act obligatory outside the Presidency Towns, the 
proper construction to placeon the section would 
be to hold that it is an enabling one and that 
it merely confers power on companies to refer dis- 
putes to arbitration under the Arbitration Act, 
1899. by an agreement in writing, when this course 
is preferred. [p. 398, col. 1] 

Consequently it is not obligatory on a company 
governed by the Arbitration Act to make a reference 
to arbitration out of Court inthe Punjab only ia 
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pursuance of the provisions of the Arbitration Act 
and to file an award made on such a reference in 
the Court of the District Judge as required by the 
Arbitration Act anda decree passed by a Senior 
Subordinate Judge in the Punjab on the basis 
of an award made on a reference to arbitration 
outside the Arbitration Act, and out of Court to which 
a companyisa rarty is_a perfectly legal decree. 
Ganges Sugar Works, Ltd. v. Nuri Miah (3), 
referred to. Attock Oil Co. v. Abdul Majid (4) and 
Punjab National Bank v Keval Krishna (5), 
explained. Sunder Mal Lekhumal v. Paris 
Business Corporation, Ltd. (6), Behari Lal Madho 
Prasad v. Sirsa Trading Co., Ltd. (7) and Ruplal 
Agarwala v, Dhansar Coal Co. (8), distinguished. [p. 
“394, col. 2.] . 

Misc. K. C. A. from an order of the 
.Senicr Sub-Judge, Ambala, dated June 28, 
1935. . 

Messrs. Charinjiva Lal Aggarwal, Mela 
Ram, Asa Ram Aggarwal and Jinda Mal, 
forthe Appellant. 

Messrs. M. L. Puri and Har Gopal, for 
the Respondents. 


Bhide, J.—The appellant in this case 
is a firm named Sita Ram-Bal Mukand 
cf Jagadhari in the Ambala District, while 
the respondent is the Punjab National 
Bank, which is a company registered 
under the Companies Act. The appellant 
firm being indebted to the respondent 
company the parties referred the matter 
to arbitration without going to Court. The 
arbitrator gave an awerd in favour of the 
respondent Bank on March 22, 1931. The 
award was filed in the Court of the Senior 
Subordinate Judge, Ambala, under Sch. H, 
Civil Preecédure Code, sud a decree passed 
thereon in accordance with the provisions 
of ihe said schedule. In execution of the 
decree certain properties at Jagadhari 
were sold and the decree was partly 
satisfied ; but when the decree-holder sought 
to sell other properties at Simla, an 
objection was raised that the decree itself 
was a nullity and could not, therefore, be 
execuled. 

This cbjection was based on the con- 
tention thet the Punjeb National Bank 
being a company registered under the 
Companies Act, the arbitration must be 
taken to have been under the Arbitration 
Act as required bys. 152 of that Act. If 
the arbitration was under the latter Act, 
the award could only be filed in the Court 
of the District Judge, and it was, therefore, 
contended that the proceedings in the Court 
of the Senior Subordinate Judge regard- 
ing the filing of the award and the decree 
passed therecn were a nullity. In support 
of this contention reliance was placed 
chiefly on Chaman Devi v. Punjab National 
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Bank (1) and Asmat Ullah v. Forbes, Forbes, 
Campbell & Co. (2). The learned Judge 
of the executing Court held, following the 
former ruling, that the decree was a nullity, 
but that the objection could not be raised: 
in execution proceedings, as it had not 
been raised when the award was filed and 
was made a rule of the Court under 
Sch. IJ, Civil Procedure Code. From this 
decision an appeal was preferred to this 
Court. As the appeal involved some points 
of importance and difficulty the case was 
referred to a Division Bench and the-Divi- 
sion Bench has referred the following points 
for decision to a Full Bench: : 
(i) Can a company governed by the 
Arbitration Act make a reference to arbi- 
tration out of Court in this Province, only 
in pursuance of the provisions of the 
Arbitration Act and must an award made 
on such a reference be filed in the Court 
of the District Judge as required by that 
Act ? (ii) Is a decree passed by a Senior 
Subordinate Judge in this Province on 
the basis of an award made on a reference 
to arbitration out of Court to which a 
company is a party, a nullity ? (iii) Can a 
Court to which an application is made for 
execution of such a decree entertain an 
objection that the decree is a nullity and 
refuse to execute iton that ground? (iv) 
Is such an objection not mamtainable on 
ths principle of constructive res judicata 
or for any other reason, if the objection is 


nct taken when the decree is passed or 
when proceedings for its execution are 
commenced. The decision cf the first 


point depends on the proper construction 
of s. 152, Companies Act, 1913, which 
runs as follows: 

-"“(1) A company may, by written agreement, refer 
to arbitration, in accordance with the Arbitration 
Act, 1899, an existing or future difference between 
itself and any other company or person. (2) Com- 
panies, parties to the arbitration, may delegate to 
the arbitrator power to settle any terms or to de- 
termine any matter capable of being lawfully settled 
or determined by the Companies themselves, or by 
their directors or other managing body, (3) The 
provisions of the Arbitration Act, 1899, other than 
those restricting the application of the Act in respect 
of the subject-matter of the arbitration, shall apply 
to all arbitrations between companies and persons 
in pursuance of this Act.” 

‘The contention of the learned Counsel 
for the appellant is that the provisions of 
this section are mandatory, and the sec- 
tion means that whenever a company is 
a parly to an arbitration out of Court, the 


(1) A IR 1933 Lah, 46; 140 Ind. Cas. 180; Ind. Rul 


(1932) Lah 693. ae 
(2) A I R 1934 Lah. 652; 152 Ind, Cas, 135; 35 P L 


R 482; 7 R L 218, 
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arbitration must take place in accordance 
wilh the provisions of the Arbitration Act, 
and the award must be filed in the Court 
of the District Judge, as required by that 
Act. This contention appears, in the first 
place, to be opposed to the plain wording 
of the section. The section merely says 
that a ‘Company may by a written agree- 
ment refer to arbitration in accordance 
with the Arbitration Act, 1899, an existing 
or future difference between itself and any 
other company or person.’ The learned 
Counsel for the appellant contends that a 
company is a juristic person and has only 
“ such powers as are conferred upon it by 
the Companies Act. But this contention 
does not seem to be tenable. The Com- 
panies Act of 1929, in England, for in- 
stance, contains no similar provision as 
regards arbitration. But it cannot, there- 
fore, be said that companies in England 
have no power at all to resort to arbitration 
out of Court. Reference to arbitration is 
“a kind of contract between the parties and 
in the absence of any specific provision of 
law to the contrary, there is no reason why 
any person who has the power to contract 
should not held to have the power to 
resort to arbilration, independently of any 
specific provision conferring such power. 
As regards the powers of companies under 
ihe Act of 1929 in England, the following 
statement is to be found at p. 400, Vol. 5, 
Halsbury’s Laws of England : 

“Its (i.e. a company’s) powers are limited to: (1) 
those expressly given by the Act of 1929 ; @, those 
which are incidental to its being a statutory corpora- 
tion; (3) those expressly given by its memorandum 
of association; and (4) those incidental to the powers 
so given. 

There is nothing in the Companies Act, 
so far as I can see, to show that the post- 
tion of companies in India is different in 
this respect. It would appear from the 
above statement that it is not correct to 
say that a company has no powers except 
those which are expressly conferred upon 
it by statute. The Companies Act does 
not appear to contain any express provi- 
sion conferring upon a company power to 
enter into a contract. This is presumably 
assumed to exist, when it is necessary for 
the carrying out of the objects of the 
company. In the present case, for instance, 
the respondent is a Banking Company 
and it must .have power to enter 
into contracts necessary for the purposes 
of its business. It was urged that 
s. 88, Companjes Act, dces confer pswer 
upon a company to enter into a contract, and 
that any contract not covered by the sec- 
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tion would be ultra vires. This interpreta- 
tion of the section does not appearto me 
to be sound- This section only enables a 
company to enter into contracts through 
a duly authorised agent. It would be 
obviously inconvenient for the whole body 
of the members of a company to enter into 
such contracts as may be necessary for 
its business, and the section appears to 
be intended only to facilitate the business 
of a company by enabling it to enter into, 
contracts through authorised agentis. The 
same remarks apply to s. 99, which was 
also referred to by the learned Counsel for 
the appellant. 

It was next urged that by the enact- 
ment of the provisions of s. 152, Com- 
panies Act, the power of a company to 
resort to arbitration, even if it existed 
independently of the Act, has been re- 
stricted by the legislature to the mode 
prescribed by that section. This conten- 
ticn also does not appear to me to be 
borne out by the language of the section. 
I have already referred above to the use 
of the word ‘may’ in sub-s. l ofs. 152, 
which prima facie indicates that the pro- 
vision is oply an enabling one and not 
obligatory. There ere other indications 
also in the seclion and other paris of the 
Act which lead to the same conclusion. 
For instance, if the procedure laid down 
in 8. 152 were obligatory, the words ‘in 
pursuance of the Act’ occurring at the 
end of sub-s, 3 ofthe section would seem 
to be wholly redundant. On the other 
hand, if the section is merely an enabling 
one, the words would be perfectly intelli- 
gible; for they would serve to show in 
that case that the provisions of the sec- 
tion would apply only when the parties 
decide to go to arbitration ‘in pursuance 
of the Act.’ i.e. when they agree thut.the 
arbitration proceedings should be governed 
by the Arbitration Act. It must be borne 
in mind in this connection that the Arbitra- 
tion Act applies only in cases where 

‘Gf tha subject-matter referred to arbitration were 
the subject of a suit, the suib could, wheather with 
leave or otherwisz, bə instituted in a Presidency 
town: vide s. 2 of the Act.” 

The proviso to s. 2 enables the Loeal 
Government to extend the Act to other 
local areas, by declaring them to be 
‘Presidency Towns’ for the purposes of the 
Act. It would thus appear that companies 
outside Presidency ‘Towns or areas notified 
as ‘Presidency Towns’ would not ordinarily 
be sble to take advantage.of the provi- 
sions of the Arbitration Act. Section 152, 
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Companies Act, was, therefore, necessary 
in order to enable companies to avail 
themselves of the provisions of that Act. 

The provisions of s. 214, Indian. Com- 
panies Act, would seem to support further 
the above view. That section refers to 
the mode of determining the price, when 
there is a dispute between. a liquidator 
and ashare-holder about the price of the 
latter's interest. It provides that if the 
dispute cannot be determined by agree- 
ment it shall be settled by arbitration. 
Further, sub-s. (2), s. 214 provides that 
the provisions of the Indian Arbitration 
Act shall apply to all arbitrations in pur- 
suance of the section. If s. 152 were in- 
tended to make the Indian Arbitration 
Act necessarily applicable to all arbitra- 
tions to which a company was a party, 
the second sub-section of s. 214 would 
hardly have been needed. 

Turning to the provisions of the Civil 
Procedure Gede, there seems to be no- 
thing therein to indicate that arbitrations 
to which a company was 4 party were 
intended to be excluded from the scope 
of Sch. JI of the Code: Section 69 no 
doubt says that references to arbitration 
shall bo governed by the provisions of 
Sch. ILof the Code, “save in so far as 
is otherwise provided by the Indian Arbitra- 
tion Act, 1899, or by any other law for 
the time being in force.” But this section 
throws no light on the question whether 
the provisions of s. 152, Indian Cumpanies 
Act, were intended to be mandatory or 
otherwise. Paragraph 20 (1), Sch. Il, Civil 
Procedure Code runs as follows : 

“Where any matterh s been referred to arbitration 
without the intervention of a Court, and an award 
has been made thereon, any person interested in 


the award may apply to any Court having jurisdic- 
tion over the subject-matter of the award be filed 


in Court.” 
According to the General Clauses Act, 


1097, the word “person” includes any com- 
pany or association or body of persons, 
whether incorporated or not, prima facie, 
the paragraph would, therefore, apply 
to arbitrations to which companies are 
parties. 

The learned Counsel for the appellant 
next urged that the previous history of 
s. 152 shows that its provisions were in- 
tended to lay down an exclusive procedure 
for arbitration in the: case of companies. 
There seems little force in this contention. 
Tt is true (hat in the Indian Com panies 
Act of 1882 there were detailed provisions 
in respect of arbitration (ss. 96 to 123) 
and these were replaced by s. 152 when 
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the Indian Companies Act, 1913, was 
enacted. But in the corresponding ser tion 
of the Indian Companies Act of 1882 also 
the word used was “may” and. not 
“shall,” and consequently the Act of 1862 
also does not show that the procedure 
for arbitration laid down in it was intended 
to be obligatory. The detailed provisions 
as to arbitration in that Act were necessary 
as no Arbitration Act was then in force. 
But when a convenient procedure for 
arbitration was provided in a separate Act, 
these provisions were replaced by s. 152. 
The provisions of the Act of 1882-only show 
that it was considered desirable to pro- 
vide a certain special procedure for arbitra- 
tion in the case of companies, if they chose 
to avail themselves of it; but they do not 
show that the procedure was intended to 
be exclusive or obligatory. 


In Ganges Sugar Works, Lid. v. Nuri 
Miah (3) the plaintiff company which 
was registered under the Indian 


Companies Act, 1882, had entered into a 
contract with the defendant, in which it- 
was provided that if any dispute arose bet- 
ween the parties, ib should be referred to 
the arbitration of one Hazarilal, whose 
decision was to be final.. Disputes having 

arisen, the plaintiff company made an ap- 
plication under Sch. II, r. 17, Civil Procedure 

Code, to fite the contract as to submission 

to arbitration in crder that the matter 

should be settled in accordance with the . 
provisions of the Code. Tonis application was 

refused by the trial Court on the ground. 
thet the contract was nob under, seal as 
required bys. 95, Indian Companies Act, 

1882. On appeal, the decision was sought 
to be supported on the ground that under 
ss. 96 to 123 of the Act, an agreement to 
refer disputes to arbitration by a company 
to be legal must necessarily be under seal. 
According to s. 67, the company | could 
enter into a contract without using its 
seal. But it was contended that that 

section was subject to the special provi- 

sions of ss. 96 to 123 relating to arbitration. 

The learned Judges, after taking into 

consideration the use of the word “may” 

in s. 93, and after referring to the cor- 

responding provisions of the English 

Companies Act (25 and 26 Vie. Ch. 89), 

expressed the view that it was probably 
the intention of the legislature when pro- 
viding for the method in which a parti- 
cular arbitration should be carried out to 
give the parties the option of having 

(3) 37 A 273; 28 Ind, Cas 381; AP] R1915 All. 234; 
13 ALJ 312. — 


=. 
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tLe arbitration in accordance with the 
Act if they thought fit. It was accordingly 
held that the contract to refer to arbit- 
ration, though not under seal as required 
by s. 96 of the Act of 1882, was not 
illegal, but was a contract which can be 
given effect to in the ordinary way. The 
appeal was eccordingly allowed and the 
case was remanded for decision according 
to law. This case thus shows that 
the arbitration provisions of ss. 96 to 123 
of the old Companies Act of 1882 were 
held to be not obligatory but optional and 
_ an agreement to refer to arbitration, which 
did not fulfil the requirements of s. 96 of 
that Act was allowed to be dealt with 
under the provisions of Sch. II, Civil 
Procedure Code. 
I have already mentioned above that 
the operation of the Indian Arbitration 
Act of 1899 is practically restricted to the 
Presidency Towns by virtue of the pro- 
visions of s. 2 of that Act. Evidently 
the Legislature did not consider the Act 
suitable for application everywhere in 
India and it was therefore left to the dis- 
cretion of the Local Governments to extend 
it toother local areas when they thcught 
it fit todo so. In the Punjab, even when 
the Act was extended to certain local 
areas in the Province, it was considered 
desirable to provide. by a special enact- 
- ment (Punjab Act I of 1911) that the 
Indian Arbitration Act should apply only 
when the parties expressly declare by an 
agreement in writing that the arbitration 
shall be governed by the Act. 

The policy of the legislature has thus been 
to restrict the operation of the Indian Arbit- 
Tation Act only to those areas which are 


considered to be suitable for its applica- 


tion and in the Punjab, even in such areas, 
it has been left’ to the option of the 
parties to avail themselves of its provisions. 
The provisions of the Indian Arbitration 
Act have their advantages and disadvant- 
ages. The arbitrator has wider powers 
under the Arbitration Act and he has 
also the power to seek the opinion of the 
Court on a point of law. On the other hand, 
the award under that Act when filed is 
final, and there is no right of appeal 
given bythe Act. It may therefore have 
been considered sdvisable 10 leave it 
to the opticn of the companies outside the 
Presidency Towns to «vail themselves 
of its piovisions or not as they 
liked just as it wes left to tLe cption. of 
ah esas to do so in Punjab Act Iof 
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It was urged by the learned Counsel for 
the appellant thatit will be prejudicial to 
public interests if the companies are allowed 
to goto arbitration without resorting to 
the provisions of the Indian Arbitration 
Act. But he was unable to point out any 
particular mischief likely to result from 
such a course. Reference was made in 
this connection to the provisions of sub-s. 2 
of s. 152, Companies Act. But that sub-section 
only enables companies to delegate 
to the arbitratcr certain powers. Even in 
the case of arbitration outside the Indian 
Arbitration Act, the arbitrator cannot 
presumbly settle any terms or deter- ` 
mine any matter which is notcapable of 
heing lawfully settled or determined by 
the company itself. The sub-section only 
enables the company 10 delegateto the 
arbitrator further powers to settle disputes 
or determine matters which can be settled 
or determined by the directors or the 
Managing agents. 

Coming now to the case-law on the 
subject, noreported case directly in point 
was cited withthe exception of Attock 
In that case, 
however, the point was conceded, and 
there is no discussion of the law on the 
point. The learned Judge was inclined to 
the view that the provisions cf s. 152, Com- 
panies Act, applied to all references to 
arbitration by companies; but he expressly 
qualitied his decision by 1emarking that 
he should not be taken to express any consi- 
dered opinion on the point. In Punjab 
National Bank v. Keval Krishna (5) also 
there is aremark that the mere fact that 
the company entered into the arbitration 
showed that the reference was under 
the Arbitration Act but no discussion on 
the point. The other cases cited were 
Sundar Mal Lakhu Mal v. Paris Business 
Coroporation, Ltd. (6), Behari Lal Madho 
Prasad v. Sirsa Trading Co., Ltd. (7), and 


Ruplal Agarwala v. Dhansar Coal Co. (8). 


But these cases are really not directly 
in point. The point which arose for 
decision in all these cases was whether 
a ccmpany can resort to arbitration under 
the Arbitration Act in areas outside the 
Presidency Towns, which had not been 


(4) A I R 1929 Lah, 246; 118 Ind. Cas, 533; Ind, 
Rul. (1929) Lah. 789. 

(5)4 181933 Pesh 66; 143 Ind, Cas. 435; Ind, 
Rul. (1933) Lah. 23, 

(6) A IR 1931 Lah. 555; 132 Ind. Cas, 399; 32 P 


L R 444; Ind. Rul. (1931) Lah, 591. 

(7) 14 L 249; 141 Ind. Cas. 64; AIR 1933 Lah. 44; 
33 P L R 1048; Ind. Rul. (1933) Lah. 57. 

(8) AIR 1933 Pat. 49; 136 Ind. Cas, 445313 PLT 


“169; Ind, Rul. (1932) Pat. 109, 
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declared to be Presidency Towns. It was 
held in the first case Sundar Mal Daka 
mal v. Paris Business Corporaticn, Lid. (6), 
that a company could not do.so unless 
the locul area where the arbitration took 
place had been declared a Presidency 
Town under s. 2, Arbitration Act. In the 
other two cases a contrary view wes taken 
and it wes held that even where the local area 
in question has nct been declared a Presi- 
dency Town, the arbitration would be 
permissible in view of the provisions of 
s. 152 (3), Companies Act, read with the 
rovisions of s. 2, Arbitration Act. So 
ar asi can see, no question arose in these 
cases whether a company could not pro- 
ceed to arbitration independently of the 
provisions of the Indian Arbitration Act, 
1899. There are no doubt certain remarks 
in Behari Lal Madho Prasad v. Sirsa 


Trading Co., Ltd. (7), as well as 
in ` Ruplal Agarwala `v.  Dhansar 
Coal Co. (8), which might be taken to 
favour the opinion expressed in Attack 
Oil Co. v. Abdul Majid (4). But these 
remerks can only be taken ès cbiter 
dicta and cann.t be said to 


represent eny considered opinion of the 
learned Judges on the point now before 
us. 

The language of s.152, Companies Act, 
is not Lappy and its interpretation is not 
free from difficulty; but after carefully 
considering the wording of the section as 
jt stands, and the general policy of the 
legislature, which appears to be not to make 
the provisions of the Indian Arbitration 
Act obligatory outside ‘the Presidency 
Towns, it seems to me that the proper 
construction to piace on the section would 
be to hold that it is an enabling one 
and that it merely confers power on 
companies to refer disputes to arbitration 
under the Indian Arbitration Act, 1899, 
by an agreement in writing, when this 
course is preferred. If the intention was 
‘to make the Indian Arbitration Act, 
applicable inthe case of all arbitrations 
to which a company is a party the object 
could easily have been achieved by a slight 
amendment of s. 2, Arbitration Act, by 
adding the words ‘or where a company 
registered under the Indian Comnanies Act, 
1913, isa party to the arbitration’ at the 
end of the first clause. I would answer the 
first question in thenegative. 

If a reference to arbitration, outside the 
Indian Arbitration Act was permissible, the 
decree passed by the learned Senior Sub- 
-ordinate Judge onthe basis of the award 
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was perfectly legal and consequently- the 
other questions referred to the Pull Bench ` 
donot arise. I would accordingly return 
the case to the Division Bench with the 
above answer to the first question. 

Coldstream, J.—I agree. 

Monroe, J.—I agree. . 

D. ; Answer accordingly. 
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Madras Estates Land Act (I of 1903), ss. 173, 163, 
171, 172— Right of suitis restricted to attacking entry 
selating to rent settled or omitted to be settled on 
ground mentioned in s. 3, cls. (a) to (f) of s. 173— 
Powers of Civil Court under s 143 (1)—Order by ap- 
pellate vuthority, whether can be revised by Board of 
Recenue—Board, whether can revise its own orders 
passed under s. 171—Power under s. 172, how exercis- 
ed—‘Settled’’ in s. 179, whether means “re-settled’— 
Specific Relief Act (I of 1877), s. 42—Suit for declara- 
tion simpliciter that order of Revenue Bo2rd isin 
excess of its jurisdiction, whether maintainable. ; 

Though sub-s. (1) of s. 173, Madras Estates Land 
Act is general in its terms, sub-s. 3 make it plain 
that the right of suit to challenge the correctness of 
the rent settled by the Ssttlement Officer or the 
Superior Authority in appeal or revision, conferred 
under the sectioa is restricted and limited. The 
relief is in respect of an entry relating to a rent, 
settled or arent omitted to be settled and the object 
of the suit is tochallenge the correctness of the 
entry. Sub-section 3 limits, however, the grounds 
on which an entry of a rent ina settlement.record or 
an omission to settle a rent may be attacked, to the 
grounds mentioned in cls. (a) to (f) of that sub- 
section. Raja of Mandasa v. Jagannayakulw (1), 
referred to, [p. 403, col. 1.] 

What the Civil Court is empowered to do ina 
suit under s, 173 is detailed insub-s, 4. In cases (a) 
and (b) if it finds the entry is incorrect it shall 
declare that no rentis payable or direct that the 
Collector shall fix a fair and equitable rent. The 
provision is not to be understood as implying a 
choice open to the Court between the two alternatives 
in every case. Incase (b), 4. e. if it finds thet the 
land is not liable to the payment or rent, it shall 
declare that: no rent is payable. Likewise in case 
(a) ifit finds that the relation cf landholder and 
raiyat does not exist. On the other hand if there 
has been an omission to settle a rent on the ground 
that the relation of landholder and raiyat does not - 
exist and the Court finds that the ground is wrong 
jt shall direct the Collector to fix a fair and equitable 
rent because in respect of the land there hes been 
no settlement of rent at all. Case (c) covers cases 
where the fair and equitable xentis noted but the 
land is entered as not liable to payment of rent. In 
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such a case if the Court finds against the rent-free 
nature of the land, it. shall declare that the land 
is liable to rent. Cases (d) and (e) relate to rent or 
rate of rent fixed on a basis which the Court finds 
to be incorrect, Insuch ‘cases there is no need to 
direct the Revenue Authorities to settle the rent 
again, nor is there aneed for the Court to re-open 
the settlement in its entirety. The Court has only 
to decide what the entry shall be having regard to 
the finding on the particular matter. The Revenue 
Officer settles the rent on certain data and the Court 
finds one or more of such data is wrong in fact and 
makes the necessary consequential alteration. The 
entry mentioned the latter part of the sub-s, 4has 
been sometimes assumed to refer to the entiy under 
s. 165 and the assumption has led to confusing re- 
sults, But the assumption is unwarranted, Accord- 
ing to established rales of statutory construction the 
entry in the latter part of the sub-section must refer 
to the entry in the opening part of the sub-section 
and that isthe entry relating to the rent. [p. 405, 
cols. 1 & 2.] ; 

Section 172 saves only orders of a Civil Court 
under s. 173. Orders under s. 171 are not saved nor 
are they mentioned specifically as subject to in- 
terference. Buts.174 implies the latter position. 
All decisions on appsal under s. 171 are noted in 
the Record of.Rights with which the settlement of 
record has been incorporated and such note shall be 
considered as part of tha record. Under s. 1/2 the 
Board of Revenue may direct the revision of any 
Record of Rights or any portion thereof. As orders 
under s. 171 form part of such record the Board of 
Revenue can equally direct the revision of such 
part. [p. 406 col, 2] 


_ Generally no Court has got a power of revising 
ite own appellate orders nor has a (Gourt the power 
of review unless specially conferred on it, Analo- 
gies, however, should not be pushed too far; There is 
no warrant for assuming that the Revenus Officer 
andthe Board of Revenue are Courts and that 
“revision” under s. 172 -1s used in the senseit pos- 
sesses when used in respect of Civil Courts. The 
explanation .added to s. 172 by the Amending Act uf 
1934 shows that the legislature assumed that the 
Board of Revenue can act in revision even ` when an 
‘ordex.under s. 171 has been passed by the Revenue 
Board itself. | [p. 406, col. 2; p. 407, col. 1] 


The power of the Board of Revenue under s. 172 
was intended to-be exercised by directing a revision 
in the senseof a re-trial,i.e.,a re-settlement. But 
even if it settles rent itself, the order is not totally 
without jurisdiction but only reveals an irregularity 
of procedure. [p. 407, col. 2} 

‘+ The word ‘ settled" in 8.179 means “re-settled” with 
reference tos. 172. [p. 408, col. 1.] 

The distinction between a .suit brought for a 
declaration that an act or orderof a statutory body 
‘is inexcess of its jurisdiction and a suit brought 
for the correction ofan entry ina settlement record 
-on certain specified grounds is patent and substantial, 
In the one case it is a suit under the general law 
_based on a common law right. In the other it is a 
suit under an enabling provision of an enactment, 
In the first case apart from the questions of jurisdic- 
tion the merits do not matter. In the second case 
the decision must baon the merits, If the plaintiff 
is confined to the final prayer in the plaint there 
can be no doubt that the suits are notfor a declara- 
tion simpliciter that the order of the Board of 
Revenue is without jurisdiction, and treated as 


at TE s. 178 they are not maintainable. [p. 406, 
K aiaei 
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1 A. against the decrees of the Dis- 
irict Court, Ganjam, in O. S. Nos. 17 
to 21, 33 and 39 of 1926 and 3 to 10, 15 to 
36, 40 to 48, 61 and 62 of 1927. 

The Advocate-General and Mr. C. Samba- 
siva Rao, for the Appellant. 

Mr. B. Jagannadha Rao, for the Res- 
pondents. 

Venkataramana Rao, J.—The appel- 
lant in these appeals, the plaintiff in the 
Court below, is the Zemindar of Khallikote 
end Attagada estates in the District of 
Ganjam, and the respondents, the defend- 
ants in the Court below, are his ryots. 
The suits arise out of a settlement of 
rents carried out under Ch. 11, Madras 
Estates Land Act. By an order dated Sep- 
tember 4, 1923, the Local Government 
directed a settlement of rents in respect of 
71 villages in the plaintifi’s estate under 
s. 168 (1) of the said Act. A survey and 
preparaticn of a Record of Rights under 
ss. 164 to 16t had preceded the sanction 
of the settlement of rents. The special 
Revenue Officer pruceeded to settle a fair 
and equitable rent for the lands in the 
villages specified, in accordance with the 
rules made by the Local Government 
under s. 215 of the Act. Though the 
cfficer followed almost identical lines in 
settling the rents of all these villages, yet, 
owing to events which happend subse- 
quently and will be mentioned later, it is 
convenient to divide tne villages we are 
concerned with in these appeais into two 
distinct groups, one group consisting of 
14 villages and the other of 51 villages. 

In respect of the first group, the Revenue 
Officer published draft rent rolls on 
June 21, 1924. The method of settlement 
followed by him was necessarily based 
on the prevailing system of rent collec- 
tion in the estate (which differs consi- 
derably from that prevailing in other 
parts of the Presidency) known as khust- 
gutta system, the chief incidents of which 


‘are: (1) in theory, the landlord is entitled 


to half the gross produce, but (2) in prac- 
tice, however, rent is not collected in kind 
from each ryot, but a single cash demand 
is fixed annually in respect of the lands 
in the whole village and a single 
joint muchtlika obtained from the leading 
ryots, “all khost, muchtlika lands in eaen 
village form a single holding over which 
a rent is annually settled between the 
zemindar and the ryvts according to the 
estimated gross produce thereon.” ‘The 
settlement of rents on these lands by the 
Revenue Officer consisted merely of a com- 
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mutation of grain rents into cash rents 
and apportioning the total cash rent on 
the several lands on | 
due; the apportionment being made “in 
an equitable manner with reference to the 
nature of the soil, the advantages of irriga- 
tion, etc., possessed by each tie:d and all 
other considerations mentioned in statutory 
r. 18." 

Several objections were preferred against 
the draft proposals of the Revenue Officer 
under s. 169 of the Act, by the land- 
holder and the ryots.. Only two of ‘such 
objections are. relevant for the purpose 
of the present appeals. The landholder’s 
objection was this. As a result of the 
survey it was found that the actual extent 
of lands in a village was greater than the 
extent mentioned in the khost muchilika 
for that village. The Revenue Officer 
divided and distributed the consolidated 
rent according to the muchiltka over the 
whole area cs surveyed on the ground 
that ‘from the terms of the khost muchi- 
lika it will be seen that the rent taken 
on the who'e set of khost muchilikı lands 
in each village: wes a consolidated one 
in respect of the said cet of lands.” The 
landholder, on the other hand, wanted the 
total rent to be treated-as the rent for 
the estimated areas mentioned in the 
muchilikas and the excess erea found on 
survey to be assessed in addition. The 
objection of the royts related to what are 
described as “‘choppamani lands” in the 
possession and enjoyment of certain arti- 
sans, purohits, etc, who paid no rent, 
but were performing services to the village 
community in general. According to the 
ryots such lands were included in the area 
for which a rent was fixed in and bythe 
khost muchilika, but the Revenue Officer 
proceeded on the footing that they were 
not so included and assessed the lands 
to rent though at favourable rates. The 
Revenue Officer by his order dated Nov- 
ember 19, 1924, overruled both the objec- 
‘tions. 

The landholder and the ryots preferred 
appeals under s. 171 of ithe Act, to the 
Board of Revenue (which was the supe- 
rior Revenue Authority prescribed by the 
Local Government). In respect of 14 of 
the villages, the appeals. were heard by 
one of -the members of the Board of 
Revenue, the then Commissioner of Land 
Revenue and Settlement, Dewan Bahadur 
T. Raghaviah Pantulu, and disposed of 
on October 8, 1925. He confirmed the 
Revenue Officer's decision on the objection 
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-fendants. 
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as to “choppamani lands” on -the ground 
thet they were excluded from khost muchi- 
lika but reversed the officer’s decision on 
the landholders objection and held that 
the correct way to arrive at a fair and 
equitable rent for a holding was to divide 
the consolidated village rent demand by 
ihe estimated extent of ryoti land and 
not by the actual measured area. 

The appeals in respect of the other 
group of villages happened to be heard by 
a different member, Mr. Mac Michael, who, 
in his order dated December 7, 1925, 
completely differed from Mr. Raghaviah 
on both the points. He held that the 
khost muchilika.demand ought to be divid- 
ed by the actual surveyed area and not 
by the estimated area mentioned in the 
muchilika. He also held that the choppa- 
mani lands were included in the khost 
muckilika. In view of these findings he 
made an all round reduction in the money 
rates flaed by the Revenue Officer. 

The ryo’s in the first group of villages 
above mentioned then filed a petition un er 
s. 172 of the Act, for a revision of tha 
order passed by Mr. Raghavish under 
s. 171 cn October 8, 1925. The petition 
was heard by the Collective Board con- 
sisting cf three members who, after over- 
ruling the objection that they had no 
power to revise an order of the. Board 
under s. 171, reversed the decision of 
Mr. Raghaviah on both the points, namely, 
excess area and choppamani lands. In 
the result the Board decided that “a 
general reduction of practically two annas 
in the rupee should be made in the 
rates” and revised accordingly the rates 
fixed by the Revenue Officer. 

The zemindar thereupon ‘filed two sets 
of suits. The reliefs claimed in all the 
suits are in substance the same, but in 
respect of the first group he also ques- 
lioned. the power of the Board of Reve- 
nue to act under s. 172 in the manner 
set forth above. The District Judge of 
Ganjam first heard arguments on the first. 
two issues which are as follows: 

(1) Whether the Court has no jurisdic- 
to try the suit. (2) Whether the suit is 
not maintainable as contended by the de= 
The learned Judge held against 
plaintiff. on these issues, and dis- 
missed the suits. ‘The present appeals 
are against this decree of dismissal. 

Before proceeding to deal with tke 
contention pressed before us by. the learn: 
ed Advocates on either side based on the 


‘several relevant provisions of the Act; it 
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is necessary to’ examine the case of the 
. plaintiff as set out in the plaint. The 
prayers in both sets of suits are identical. 
The plaintiff prays for a decree in his favour 
declaring 


“that the entry in the Record of Rights in the cir- 
cumstances set forth above is not correct in so far as 
it relates to the excess area and choppamani area ani 
that the plaintiff is consequently entitled to charge 
and assess torent ssparately the excess area and the 
choppammani lands as pər survey instead of the 
khost ox royani lease amount being distributed both 
on the assumed and the excess area and choppa- 
mani arez.” 


The circumstances set forth are also sub- 
stantially identical and are contained in 
paras. 5, 6and 7 of the plaint in O. S. No. 17 
of 1926 (A. S. No. 22 of 1930). In respect 
of the first group, however, there is an ad- 
ditional circumstance, namely the inter- 
ference by the Board of Revenue under 
s. 172 of the Act. Postponing for the 
present a consideration of the latter circum- 
stance as conferring by itself the right of 
suit on the plaintiff, the general question 
as to the maintainability of the suits other- 
wise may be dealt with first. No ‘direct 
authority on this question has been cited 
before us. Incidental - observations by 
learned Judges of this. Court were referred 
to but the decision really turns on a cons- 
truction of certain sections of the statute. 
The provision of Chap. XI of the Act, and 
particularly the sections from 169 to- 179 
‘have presented considerable difficulty in 
interpretation. Several inconsistencies ap- 
pear between section and‘ section, several 
anomalies result from a literal construction 
of the words of some of the sections. 
Wallace, J.; was “hampered by the difficulty 

ree to reduce to a logical consistency the 
provisions of ss.. 165 to 179, Estates Land 
Act.” Tiruvenkatachariar, J., observes : 

“that ths drafting of the many sections referred to is 
by no means happy and the intention of the legislature 
as it may be inferred from one section s2ems to be 


repelled by the language of the other ssctions relating 
to ths sama subject-matter.” 


It ‘is well-known that the provisions of 
Chap. XJ, Madras Estates. Land Act, are 
substantially reproduced from the Bengal 
Tenancy Act, but unfortunately modifica- 
tions have been made in the Madras Act 
which do not fit into the original scheme 
according to the Bengal Act and have given 
rise to much confusion, It is regrettable 
that in spite of the numerous defects pointed 
out by the High Court the legislature 
should have taken no steps to remedy them 
even in the recent Amending Act of 1934, 
thus leaving the law relating to a matter 
in which the iland-holder and tenant are 


164—51 & 52 
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vitally interested in a state of uncertainty. 
The question now is whether the plaintiff's 
suit is maintainable. Section 179, Madras 
Estates Land Act, imposes a limitation on 
the jurisdiction of Civil Courts in the fol- 
lowing terms: 

“No suit shall be brought in any Civil Courts in 
respect of any order directing the preparation of a 
Record of Rights under this chapter, or in respact of 
the framing, publication, signing or attestation of 
such a record or any part of it, or save, as provided 
in s. 173, for the alteration of any entry in sucha 
record of rent settled under ss. 168 +) 172.” 


The proviso is not relevant tothe present 
discussion. The plaintiff's suit is in sub- 
stance for the alteration of an entry ina 
Record of Rights of a rent-settled under 


‘ss. 168 to 172 and would not therefore be 
‘maintainable unless itis held to be a suit 


of the nature provided in s. 173 ofthe Act. 
Wallace, J., was only expressing the opinion 
of every Judge who had ocgzasion to deal 
with the section including the members of 
the present Bench when he said “s. 173 is 
very difficult to understand.” As there has 
been considerable divergence of judicial 
opinion on the interpretation of this section 
it becomes necessary to examine it with 
several connected sections at some length. 
The Local Government either on applica- 
tion by parties or suo motu may make an 
order directing that a survey ba made and 
a Record of Rights be prepared by a Revenue 
Officer in respect of an estate or part of an 


estate [s. 164 (1)]. The particulars general- 


ly to be recorded are enumerated in s. 165, 
among others, the rent lawfully payable.at 


the time. _The Revenue Officer deputed 


for the purp se first publishes a preliminary 
record, and after disposal of objections 
thereto, the record as finally framed is pub- 
lished under s. 166, cl. 2. It might happen 
in certain estates that nothing further is 
done after such final publication of the 
Record of Rights. 
The provisions that 


follow from 


s. 168 onwards deal with a different pro- 


ceeding known as the settlement of rents, 
If within two months from the date of the 
final publication of the Record of Rights 
under s. 166 (2) either the land-holder or 
the ryots apply for a settlement of rent the 
Local Government may direct the 
Revenue Officer to settle a fair and equit- 
able rentin respect of the land: s. 168 (1). 
In settling rents, the o‘ficer starts with the 
existing rent, @ rate of rent which it may 
be recalled has been entered in the Record 
of Rights (vide s. 165 (e), and such rent is 
presumed to be fair and equitable until 


‘the contrary is proved. The Revenue Officer 
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first publishes the draft rent roll. Objec- 
tons made to any entry in the record of 
omissions therefrom are considered and 
disposed of by him: s. 169. When all objec- 
tions are disposed of under s. 169 the 
Revenue Officer sulmits the settlement 
record to the confirming authority appoint- 
ed by the Local Government (who in this 
ee is the District Colleclor.): S. 170 
(2), 

“The confiiming authority may sanction the ssttle- 
ment with or without amendment or may return it 
for revision, After it has been sanctioned by the 
confirming authority, the settlement record shail be 
-incorporated in the Record of Rights published under 
.sub-s. (2) of s. 166,and ths Record of Rights as so 
amended shall be 1e-published in the prescribed 
manner and such publication shall be cor- 


clusive evidence that the record has been duly made: 
Section 170, sub-s. 3.” 


From the use of the words “finally 
re-published” one would expect that the Act 
„contemplates a finality es tothe entries 
made when this stage is reached, a finality 
at least so far as the Revenue Authorities are 
concerned. Unfortunately, however, it is 
not so. Sections now follow one after an- 
other which enable the finality: of the entries 
to be attacked and considerably affected by 
-orders of at least four different superior 
authorities, viz., the authority mentioned in 
8.171, the Board of Revenue under s. 172, 
thé Civil Court under s. 173 andthe Revenue 
Officer specially empowered under s. 175. 
-When the several authorities are given 
various powers to affect the settlement after 
what istermed a final re-publication of the 
‘record, one would be justified in expecting a 
‘clear indication of the realtive jurisdiction 
:of these several authorities and their grada- 
‘tion in a heirarchy of euperior and inferior 
tribunals. One is quite familar in the case 
of Civil Courts with an appeal lying from 
‘the Munsiit’s Court to the Subordinate 
Judge's Ocurt or District Court and from the 
:Sub-Court or the District Court to the High 
Court and from the High Court if permitted 
.to His Majesty in Council. No such gradation 
is provided here nor is there a clear and 
unambiguous definition of the extent and 
scope of the jurisdiction of the several 
authorities mentioned above. Unders. 171, 
an appeal, if presented within two months 
-of the order appealed against, lies from 
-every order passed by a Revenue Officer or 
any direction made under s.169. In pass- 
ing, a lacuna may be here noticed. The 
section provided for an appeal from an 
order passed by a Revenue Officer under 
8. 169 but not from an order of amendment 
passed by the confirming authority under 
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s. 170, sub-s. 2. The lacuna has since 
been filled up by an amendment in 
1984. 

The appeal under Œ=. 171 lies to such 
superior Revenue Authority as the Local 
Government may by rule prescribe or to’an 
officer specially empowered by the Local 
Government in this behalf. The Local Gov- 
ernment in this case have by rule prescrib- 
ed the Board of Revenue as the superior 
Revenue Authority under this section and 
not a little confusion has resulted thereby. 
The orders passed under s. 171 are given 
effect in the manner prescribed under s. 174 
which says inter alia that a note of all 
decisions on appeal under s. 171 shall be 
made in the Recurd of Rights with which the 
settlement record has been incorporated 
under s. 170 and such note shall be con- 
sidered as part ofthe record. Then comes 


_8. 172, the scope of which, it is ditficult to be 


certain about. It confers a power on the 
Board of Revenue expressly by name. 
Reading ss. 171 and 172 it is tolerably clear 
that the legislature contemplated two dif- 
ferent legal entities functioning under the 
two sections, whereas in fact we have now 
the same body functioning under both 
sections. For the present a consideration 
of the nature of the powers conferred on the 
Board of Revenue under the section may 
be postponed. It may be mentioned, however, 
that in the second group of cases the power 
ofthe Board of Revenue under this section 
was not invoked and need not therefore be 
considered. Section 173 comes next and 
runs thus: 

“173: 1, Any person aggrieved by an entry in a 
Settlement record prepared under ss. 168 to 171 and 
Incorporated in adtecord of Rights finally published 
under sub-s; (3), s. 170 or by an cmission to settle a rent, 
may institute a suit in the Civil Court which would 
have jurisdiction to entertain a suit for the possession 
of the land to which the entry relates or in respect of 
which the omission was made. 

2. Such suit must be instituted within six months 
from the date of the final publication of the Record of 
Rights under sub-s. (3), s. 170 or, if an appeal has been 
presented tc Rrevenue Authority under 3. 171, then 
within six months from the date of the disposal of 
such appeal. -o 

3. Such suit may be instituted on any of the 
following grounds, and on no others, namely:— 

(a) that the relation of land-holder and ryot 
does or does not exist; 

(b) that the land is not liable to the payment of 
rent; 

(c) that the land, although entered in the Record of 
Rights as being held rent free, is liable to the pay- 
ment of rent; 

(d) that any entry made under cls. (d), (e) and (7) cf 
8. 165 is incorrect; - 

(e) that special conditions in respect of holding at a 
favourable rate have been wrongly recorded or 
omitted; ° 

(f) that the Revenue Officer has wrongly fixed th 
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date from which the oparation of the sattled rent 
under the provisions of s. 177. should take effect. 

4. If the Court finds that the entry relating to 
rent is incorrect, it shall, in cases (a) and (b) men- 
tioned in sub-s. (3), declare that no rent is payable, 
or direct that the. Collector shall fix a fair and 
equitable rent; in case (c) it shall declare that the 
land is liable to rent; in cases (d) and (e) it shall 
decide what the entry shall be and; in case SF) it 
shall declare the date from which the rent settled is 
to take effect.” 


5. Whena Civil Court has passed final orders or 
a decree under this section, it shall notify thesame to 
the Collector of the District.” 


On the true interpretation of this section 
the decision as to the maintainability of the 
present suit rests. While not commending the 
section as an example of skilled drafting 
we are of opinion that the import of the 
section read as a whole is fairly clear. 
Though sub-s. (1) is general in its terms, 
sub-s. 3 makes it plain that the right of suit 
conferred under the section is restricted 
and limited. New, what is the nature of 
the relief that can be sought and obtained 
in a suit unders..173? Sub-section (1) 
implies that the cause of action is furnished 
by any entry (presumably in the opinion of 
the person aggrieved, a wrong entry) ina 
settlement record incorporated in a Record 
of Rights or by an omission to settle a rent. 
That the entry mentioned here is the entry 
ofarent settled does not admit of much 
doubt. The antithetical clause “omission ‘to 
settle a rent” suggests it. But all doubt is 
removed by sub-s. 4 of the section which 
expressly refers to the entry relating to 
rent. The relief then is in respect of an 
entry relating to a rent settled ora rent 
omitted to be settled and the object of the 
suit is to’challenge the correctness of the 
entry. Sub-section 3 limits, however, the 
grounds on which anentry of arentina 
settlement record or an omission to settle a 
rent may be attacked, to the grounds 
mentioned in cls. (a) to (f) of that sub- 
section. 


The learned Advocate-General who ap- 


peared for the appellant contended that” 


s. 173 confers a general or unlimited right 
of -suit to challenge the correctness of the 
rent settled by the Settlement Officer or the 
superior authority in appeal or revision, i. e., 
the whole settlement can, according to him, 
be re-opaned and canvassed in a Civil Court. 
He founded his case mainly upon el. (d) of 
sub-s. 3 of s. 173; “(a) that any entry made 
under cls. (d), (e) and (j) of s. 165 isin- 
. correct.” Clauses (d) and (j) of s. 165 are 
of no help inthe present case. Clause (e) 
of thatsection speaks, “Ofthe rent law- 
fully payable at the time the record is 
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being prepared and whether the ryot is 
entitled to the benefit of proviso (a) to 
cl. 1 of s. 30.” The learned Advocate- 
General urges that, “the rent lawfully pay- 
able at the time the record is being prepar- 
ed” must be deemed to refer to the rent as 
finally settled under s. 168 and connected 
sections after the re-publication of the 
Record of Rights with the settlement record 
incorporated. He supports his contention 
chiefly on the ground that otherwise the 
person aggrieved can only get the lawful 
Tate prevailing at the time of the Record 
of Rights corrected, i. e., _obtain a barren 
academical relief. For this position he 
relies on the observations of two learned 
Judges, one of whom (Wallace, J.) made the 
order of reference and the other (Reilly, J.) 
who took part in the Full Bench which 
decided the case of Rajah of . Mandasa v. 
Jagannayakulu (1). 

Wallace, J., deals with the matter thus: 

“Section 173 is very difficult to understand, for 
example, a suit may be filed under it to set aside any 
entry made under cls. (d), (e) and (j) of s. 163. If 
this is to be taken as it stands, then the suit lies 
only against the original entry under s. 165, and not 
against any amendments to those entries which 
may have been made under s, 169 as a consequence 
of objections to them or under s,170 by the confirm- 
ing authority. Respondents press for this extreme 
view, but it seems to me to make nonsense of the 
section. To lay down that a person agrrieved by 
the entries in the Record of Rights made under s. 168 


-tos.171 may not cue to set these aside but has the 


wholly barren remedy of suing to set aside the 
original entries under s. 165 seems to me an inter. 
pretation of the section so opposed to common sense 
that it must be wrong, and such an interpretation 
Seems also directly contradictory to the express word- 
ing of ss, 176 and 179 which latter section clearly 
implies thata suit lies for the alteration of entries 
in the Record of Rights of rent settled under ss, 168 to 
172. Therefore, I take itthat what a party can sue 
under s, 173 to have sət aside are the original 
entries in the Record of Rights or any amended 
entries of these which have been incorporated in the 
Record of Rights, so long, of course, as these are of the 
classes set out in sub-s, 3 (a) to (f)” 

Reilly, J., says at page 491*: 

“Itis contended that the result of these provisions 
is that the recurd of rent lawfully payable, which is 
made in the Record of Rights before the settlement 
of rents is begun, can be questioned by a suit under 
s. 173, but that the entry of rent finally settled by 
the Revenue Officer can never be so questioned. That 
isa very curious result, and it cannot be suggested 
that any very useful purpose can be served by 
questioning the lawfully payable rent entered in the 
Record of Rights after that rent has been superseded 
by the settled rent, which must thereafter be treated 
as correct.” i 

At page 493*; 

“If only the entry made under cl. (e), s. 165, which 

(1) 68 ML J 450; AIR 1932 Mad. 612; 140 Ind. 
Cas. 331; 55 M 883; (1932) M W N 350; 36 L W 292; 
Ind. Rul. (1932) Mad. 859 (F B). 


“*Page of 68 M L JB. Ee 


404. 


is mentioned in s. 173, is understood as the entry 
amended by the substitution of the settled rent, 
then all these references to s.173 become consistent 
and intelligible, and under sub-s. (4), s. 173, the 
decision what the entry shall be will serve some 
practical purpose. It cannot be suggested tnat 
the words ‘the rent lawfully payable at the time the 
record is being prepared, which describe what can 
be disputed ina suit under s. 173, necessarily exclude 
the settled rent, because, when once settled, the 
settled rent beccmes the lawful rent, and if there is a 
settlement, the time the record is being prepared, 
goes on until the Record of Rights is finally re- 
-published after amendment under s.170. All this 
appears to me to make it probable that, with 
whatever intention the Act was originally drafted, 
as finally framed it does give both the land-holder 
and the raiyat a right to question by a suit under 
s. 173 in an ordinary Civil Court the correctness of the 


rent settled by the Settlement Officer as fair and 
equitable.” 


With great respect to the learned Judges, 
ona careful examination of the terms of 
the section it becomes obvious that they 
were proceeding on a mistaken assumption 
that the only alternative to the interpreta- 
tion placed by them on the section was the 
alternative which they thought was put 
forward by the respondent in that case 
which certainly was an “extreme view.” 
Their Lordships were not called upon to 
pronounce @ definite opinion on the question 
now in issue as it did not directly arise for 
decision. Else they should have seen that 
the position taken by the respondents 
before them and at one stage by the respon- 
‘dents before us also was unsustainable. 
The entire reasoning of Wallace, J. and 
Reilly, J., is vitiated by a fundamental error, 
viz.,the assumption that the grounds set 
out in sub-s, 3, s. 173, themselves constitute 
the reliefs obtainable in a suit under s. 173. 
To illustrate, Wallace, J., says (page 499): 
«For example, a suit may betiled to set aside 
any ee made under cls. (d), (e) and (7) of 
S. 1 m 

But it is not so. Section 173 confers right 
of suit only on a person aggrieved by an 
entry in a settlement record prepared 
under ss. 16310 17l and not ona person 
aggrieved by an entry in a Record of 
Rights prepared under ss. 164 to 166. 
Under s.173 the entries that are open to 
question are entries jn the settlement record 
and ihe incorrectness of an entry made 
under cls. (d), (e) and (j) s. 165 is merely 
oue of the grcunds on which the entry 
ofthe rent as settled can be questioned. 
The right to question by suit is limited, 
because the grounds on which such suits can 
be instituled are only the grounds 
enumerated in sub-s. 3, s, 173 and no 


gathers. | 
* Page of 68M LI, id. ap a 





RAMACHANDRA?. BEERO FoLLAI (MADR). 


164 1 6- 

It is obvious how a wrong entry made 
under cis. (d), (e) and (f), s.165 in respect 
of a land will have an effect on the 
correctness of the entry of rent settled in 
respect of it. Glause (d) relates to parti- 
culars whether the land is irrigated, un- 
irrigated or garden land, and if irrigated, 
whether double or single crop. A wrong 
entry of irrigated double crop land as un- 
irrigated land will totally viliate the rent 
which must have been settled on that wrong 
basis. Likewise mistakes in recording of 
irrigation rights under cl. (j). So far as 
cl. (e) is concerned, it is made up of two 
parts: (1) the rent lawfully payable at the 
time of the preparation of the record, (2) 
whether the rent has been permanently 
fixed. It may be recalled that under 
s, 168 (2) in settling rent the otficer shall 
presume until the contrary is proved that 
the existing rent or rate of rent is fair and 
equitable. That shows the importance of 
the first of the particulars. The case of 
permanent fixation of rent is too obvious 
to need elaboration. The extreme conten- 
tion on behalf of the respondent that under 
s. 173 no suit lies to correct an entry of 
rentin asettlement record may be easily 
disposed of. Section 176 is conclusive on the 
point. It says: 

“Subject to the provisions of s. 173 all rents 
settled under ss. 168 to 170 * * * * or settled 
under s. 171, shall be deemed to have been cor- 
rectly settled and to be fair and equitable rent 
within the meaning of the Act.” 


Ifa suit under s. 173, has nothing to 
do with the correctness or otherwise of 
rents settled, there is no meaning in dec- 
laring the correctness of settled rent sub- 
ject to the provisions of s. 173. Section 179, 
equally negatives the contention, for it 
says : “No suit shall be brought in any Civil 
Court .... save as providedins. 173, for 
the alteration of any entry in such a re- 
cord of a rent settled under ss. 168 to 172.” 

An argument was addressed tous on the 
policy underlying the Chapter to keep the 
settlement of rent within the exclusive 
jurisdiction of the Revenue Authorities and 
to prevent a Civil Court from interfering 
in any manner with the rent as settled by 
them. Itis not really permissible to spe- 
culate on such consideraticn or use such 
speculations «s a basis for the interpreta- 
tion of the section. It will be enough on 
this aspect to remark that as it is, the 
right of suit under s. 173, is limited and 
there is no opportunity afforded to an ag% 
grieved party to re-open the settlement and 
call upon the Court to make a fresh settle- 
ment of a fair and equitable rent. Tha 
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Uivil Court can interfere with a settled rent 
only on a few specified grounds and it is 
not difficult to understand way other grounds 
are not open. Only grounds which can 
properly be subject to an adjudication in 
a Civil Court, grounds capable of legal 
proof, have been permitted to be urged in 
ə suit under s. 173. Other matters within 
the peculiar, local and personal knowledge 
of the Revenue Authorities are deliberately 
shut out from the purview of the Civil 
Court. In settling rents, the officer under 
statutory r. 18, has to pay attention to the 
condition of the land and the nature of 
the soil, ete. For this purpose he is invest- 
ed with power to cut and thrash the crops 
on any land and to weigh or measure the 
produce with a view toestimating the capa- 
bilities of the soil. Surely matters like 
these are not within the province of a Civil 
Court's function and rightly excluded there- 
from. 

What the Civil Court is empowered to 
do ina suit under s. 173, is detailed in 
sub-s. 4. In cases (a), (b) if it finds the 
entry 18 incorrect it shall declare that no 
rent is payable or direct that the Collector 
shall fix afair and equitable rent. Here 
again though the intention is clear, the 
wording is unhappy. The provision is not 
to be understood as implying a choice open 
to the Court between the two alternatives 
In every case. In case (b), i.e., if it finds 
that the land is not liable to the payment 
of rent, it shall declare that no rent is 
payable. Likewise in case (a) if it finds 
that the relation of land-holder and raiyat 
doss not exist. On the other hand, if there 
has been an omission to settle a rent on the 
ground that the relation of land-holder and 
raiyat does not exist and the Court finds 
that the ground is wrong,it shall direct 
the Collector to fix a fair and equitable 
rent because, in respect of the land, there 
has been no settlement of rent at all 
Case (c) covers cases where the fair and 
equitable rent is noted but the land is 
entered as not liable to payment of rent. 
In such acase if the Court finds against the 
free nature of the land, it shall declare 
that the land is liable to rent. Cases (d) 
and (e) relate to rent or rate of rent fixed 
on a basis which the Court finds to be in- 
correct. In such cases there is no need to 
direct the Revenue Authoriti&s to settle the 
rent again, noris there a need for the 
Court to re-open the settlement in its en- 
tirety. The Court has only to decide what 
the entry shall bé having regard to the 
finding on the particular matter. The Reve- 
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nue Officer settles the rent on certain data 
and the Court finds one or more of such 
data is wrong in fact and makes the ne- 
cessary consequential alteration. P 

The entry mentioned in the latter part of 
the sub-s. 4, has been sometimes assumed 
to refer tothe entry unders. 165 and the 
assumption has led to confusing results. But 
the assumption is unwarranted. According 
to established rules of statutory construc- 
tion, the entry in the latter part of the 
sub-section must refer to the entry in the 
opening part of sub-section and that 
is the entry relating to the rent. The learn- 
ed District Judge fell into this error in 
para. 10 of his judgment when he speaks 
of a suit for an amendment of an entry 
under cl.(d), s. 165 and a suit for a decla- 
ration thatthe entry of irrigitation rights 
under cl. (j) s. 165, is incorrect. Never- 
theless the learned District Judge, in our 
opinion, came to the right conclusion hav- 
ing regard to the allegations in the plaint. 
In noticing an argument on behalf of the 
plaintiff that the data on which the Collec- 
tor and the Board of Revenue have settled 
the rents are wrong, the learned District 
Judge correctlysums up the case for the 
plaintiff : 

“It is not plaintiff's case that the actual lawful 
demand per village was wrongly entered in the 
Record of Rights prepared under s. 165 (a). His 
real case is that the settlement of rents though 
it has as its basis the actual lawful rent payable 
in previous years was less favourable to him than 
jt might have been, iftwo things had been given 
due weight, namely (1) that the jeroyitt lands were 
much more extensive than he ever guessed and (2) 
that certain choppamant lands were held by tenants, 
who for one reason or another had never actually 
paid any rent for them.” 


Though there is an attemptin paras. 5 
and 6 of the plaint to bring the case 
within s. 173, sub-s. (3), cls. (d) and (e), the 
attempt has not been successful as the 
plaintiff has no real grievance against the 
entry of the rent lawfully payable at the 
time: the record was prepared under s. 165 
(e). [n this view it is unnecessary to deal 
with asubsidiary argument on behalf of 
the respondent based on the definition of 
“rent” in the Act, viz. that even the entry 
under cl. (eì, 8.165, can be attacked only 
in respect of the cesses which form part 
of the rent according to the definition and 
not in respect of the amount or Tate of 
rent. . 

The plaintiff's suits, which fall into the 
second group mentioned at the opening 
not being really based on any of the grounds 
on which a suit is permitted by sub-cl. 3. 
s. 173, are not maintainable under that 
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section and s. 179, operates as a bar. Even 
the suits in the other group, in so far as 
they purport to be suits under’s. 173, must 
fail for thesame reason as the allegations 
of fact therein on this aspect 
are identical with the allegations 
in the suitsin the second group. There 
is, however, one additional circumstance 
in regard to the 14 suits of the first group 
already adverted to, viz., the interference 
by the Full Board of Revenue under s. 172 
of the Act with the orders passed by it 
under s.171. The pleading on this point 
is in this wise : (O. S. No. 38 of 1926) : 

“8, The plaintiff preferred appeals (R, P. Nos. 2 
to 15) under s. 171, Madras Estates Land Act, with 
regard tothe excess area and the defendants (ryots) 
filed an appeal No. 29 of 1925. The Board of 
Revenue decided on October 8, 1925, that the rates 
of rents should be revised by dividing the village 
rentals chown inthe khost gutta muchilikas by the 
old extents entered in them, and with regard to 
chappmanit lands the Board of Revenue confirmed 
the Special Revenue Officer's decision. 

9. But the said decision of the Board of Revenue 
on the two points referred to in para. 8 above 
was reversed on June 22, 1926, by the Full Board 
under s. 172, Madras Estates Land Act. The plaint- 
iff submits that the Full Board has acted without 
jurisdiction in reversing its own decision under 
3. 172, Madras Estates Land Act, and Act 1 of 
1894, (Madras) Board of Revenue Act. The plaint- 
iff is entitled to have the choppamant lands and 
the excess area assessed to rent as held by the 
Board of Revenue in R.P. Nos, 2 to 25 and 29 of 
1925, which have been treated by the Full Beard 
as rent free.” 


The cause of action accrued to plaintiff 
not only on the date of the final publica- 
tion of the Record of Rights under s. 170 
(3), but also cn the date of the decision 
of the Full Board of Revenue (see para. 11 
of the plaint). This distinction in its nature 
between a suit brcught fora declaration 
that an act or order of a statutory body 
is in excess of its jurisdiction end a suit 
brought for the correction of an entry in 
a settlement record on certain specified 
grounds is patent and substantial. In the 
one case it is a suit under the general 
law based onacommon lawright. In the 
other it is a suit under an enabling provi- 
sion of an enactment. In the first case apart 
from tbe questions of jurisdiction the 
merits donot matter. In the second case 
the decision must be on the merits. If the 
plaintiff is confined to the final prayer in 
the plaint, there can be no doubt that the 
suits are not for a declaration simpliciter 
that the order of the Board of Revenue 
dated June 22, 1926, is without jurisdiction. 
And as it has already been held that treat- 
ed as suils under s. 173, they are not main- 
tainable, it follows the suits must fail. 
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But as an allegation has been made in 
para. 9 of the plaint that the Full Board 
has acted without jurisdiction, the main- 
tainability of the suit as if it were a suit for 
a declaration of the invalidity of the Board 
of Revenue’s order may now be examined. 
The learned Advocate-General impeached 
the jurisdiction of the Board of Revenue 
to act in the manner it did on the follow- 
ing grounds: (a) Order under s. 171, by 
any eppellete authority cannot be revised 
under s. 172, as s. 171 is not mentioned 
ins. 172(b). The Board of Revenue has 
no power of revision under s. 172, in cases 
where it has itself acted under s. 171 as the 
appellate tribunal. (e) Assuming the Board 
of Revenue can act under s. 172, it can 
only “direct a revision,” but cannot itself 
setile the rents. On these points the only 
authority directly dealing with the ques- 
tion is the decision reported in Zamin- 
darini of Mandasa v. Ryots of Mandasa 
Zamindari (2). The jurisdicticn of the 
Board was, however, questioned there not 
suit but by an application for a writ 
of certiorari. 


The first of the grounds above mention- 
ed may be easily disposed of. Section 172 
saves cnly orders of a Civil Court under 
s. 173. Orders under s. 171 are not saved 
nor ate they mentioned specifically as 
subject to interference. But s. 174 im- 
plies tke latter position. All decisions on 
appeal under s. 171 are noted in the 
Record of Rights. with which the settle- 
ment of record has been incorporated and 
such note shall be considered as part of 
the record. Under s. 172 the Board of 
Revenue may direct the revisicn of any 
Record of Rightsor any portion thereof. 
As orders under s. 171 form part of such 
record, the Board of Revenue can equally 
direct the revision of such part. 

(b) It must be conceded that there is 
great force in the contention that the Board 
of Revenue should not under s. 172 revise 
its own decisions passed under s. 171. The 
sections as they originally stood did not 
appear tocontemplate such a proceeding 
and this complication is a direct result of 
prescribing the Board of Revenue as the 
superior Revenue Authority under s. 171 
by the Local Government. Generally no 
Court has got a power of revising its 
own appellate orders nor has a Court the 
power of review unless specially conferred 


(2) 56 M 579; 148 Ind. Cas 698, A I R 1934 Mad 
231; 65 M L J 423; (1933) M W Ñ 792; 38L W 353 
6 RM 513. 
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on it. Analogies, however, should not be 
‘pushed too far. There isno warrant for 
assuming that the Revenue Officer and the 
Board of Revenue are Couris and that 
“revision” is used in the sense it posses- 
ses when used inrespect of Civil Courts. 
Wallace, J. saysat p. 458* of Raja of 
Mandasa v. Jagannaykulu (1), 

“The word, ‘revision’ has a definite 
meaning as distinct from ‘appeal’ on 
hand and from ‘review’ on the other. It means 
the authority suo motu or on motion by party to 
scrutinize the proceedings of inferior and subordi- 
nate tribunals and to correct these, if necessary, 
in the interests of justice. It does not ordinarily 
connote authority to re-hear and alter decisions of 
the revising authority itself. Even the High Court 
has not got that power. 

“It is inefiect a re-hearing of the 
rather a hearing ofan appeal against its own 
decision in appeal. Such a power is not inherent 
in a Court and it is open to grave doubt whe- 
ther it is possessed by the Board of Revenue whea 
ib acts ag a Civil Court,” 

Here Wallace, Ja is assuming that the 
Board of Revenue acts asa Civil Court, 
but the assumption was definitely nega- 


legal 
the one 


appeal or 


tived by the Full Bench to which Wallace, J., : 


made the reference and no arguments 
based on ordinarily accepted notions can 
prevail against an interpretation which 
flows from the wording of the section- 
Moreover, a subsequent extraneous event, 
viz. tue prescribing of the Board of Re- 
venue asthe Appellate Authority under 
s. 171, ought notin strictness to be taken 
into account in interpreting s. 172as it 
stands. Supposing unders. 171 the Local 
Government appoints not the Board but 
some special officer as the Appellate 
Authority, would the Board of Revenue 
then have the power to revise the order of 
such special officer. If it has (and it 
has been shown that s. 174 supports the 
conclusion), then equally it would have 
power to revise its own order under 
s. 171. The position is certainly anomal- 
ous (vide Tiruvenkatachari, J's remarks 
in Raja of Mandasa v. Jagannayakulu 
(1) at p. 476*), “but on that account only 
it cannot berejected. So far as it may 
be permissible to refer to subsequent 
legislation for construing an enactment, 
it may be pointed out that the explana- 
tion added to s. 172 by the Amending 
Act of 1934 shows that the legislature 
assumed that the Board of Revenue can 
act in revision even when an order under 
s. 171 hes been passed by the Revenue 
Board itself. The explanation runs: 


“The Board of Revenue in this section shall 
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maan the oollectiv2 Board if one member of ths 
Dauri has already heard an appeal under 
a 171." 

(c) Tae grextest difficulty, however, lies 
inconstruing the section to discover the 
manner in whichthe Board of Revenue 
can exercise its powers under s. 172. The 
relevant words are, “direct the revision 
of any Record of Rights.” It has been 
argued (and there is considerable force in 
the argument) that the Board of Revenue 
under the section cannot itself fix finally 
a rate but can only remit the record back 
to the Revenue Officer for re-consideration 
necessarily involving a repetition of the 


‘settlement procedure laid down in the Act 


and the rules. This argument is sought 
to be supported by the following consi- 
derations: (1) Though orders passed 
under ss. 171, and 173 are made part of 
the record, orders under s. 172 are not so 
made. So thereis no reference to s. 172 in 
s. 174 (2. Section 176 enacts that subject 
to provisions of s. 173 all rents settled 
under ss. 168 to 170 or settled under 
s. 171 shall be deemed to have been cor- 
rectly settled and to be fair and equitable 
yent within the meaning of the Act. 
There is no reference in this section to. 
any rent settled under s: 172. As Wal- 
lace, J., remarks, not without justification, 

“We have the astonishing result that the rent 
Uetermined under s. 171 is deemed fair and 
equitable rent, but if revised under s. 172, it is 


not. 

(3) Great hardship may result from an 
exercise of the powers of revision after the 
time for filing a suit under s. 173 has 
expired; but s. 173 does not appear to 
confer a right of suit against an order in 
revision under s. 172: 

“The unsuccessful party under s. 171 can move 
in twoways, by revision on the merits under s. 172 
or bya suit under s, 173, while a successful party 
may be defeated without remedy by a revision 
under s. 172 after the limitation period fora suit 
under s. 173 has expired.” i 

Pakenham Walsh, J., in Zamindarini of 
Mandasa v. Ryvts of Mandasa Zamindari 
(2), also refers to this aspect at p. 612*. 
It cannot be denied that all these consi- 
derations force cne to the conclusion that 
the power of the Board of Revenue 
under that section was intended to be 
exercised by directing a revision in the 
sense ofa re-trial, i. e. a re-settlement. 
Such a course may be found desirable 
and expedient because the settlement has 
been found to be unsatisfactory ia the 
actual working of it: or because the 
settlement proceeded on fundamentally 

¥Page of 56 M.—[ Bd] 
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wrong principles or because, as in this 
Case, there have bees conflicting decisions 
On. appeal resulting in marked inequali- 
tles inthe rent settled. Revision then 
takes ona much wider meaning than it 
has when used in describing the power of a 
superior Court to interfere with the orders 
of a subordinate- Court. In Chap. XI 
itself, the word “revise” is used in a 
wide comprehensive sense; e.g. in-s. 169 
(2) and in sub-s. 2, s. 170 under which the 
confirming authority may return the settle- 
ment record for revision. This conclusion 
will alsoexplain why.s. 179 speaks ofa 
record of rent settled under ss. 168 to 
172, the word “settled” in the section 
also meaning “re-settled” with reference 
to s. 172. 

However, we are inclined to agree with 
the decision in Zamindarini of Mandasa 
v. Ryots of Mandasa Zamindari (2) that 
the order of the Board of Revenue in the 
present case only reveals an irregularity 
of procedure and is not so totally without 
jurisdiction as to confer aright of suit on 
the plaintiff. It may be said that the 
plaintiff has been deprived of an oppor- 
tunity of filing a suit under s. 173 which 
he -would have had if the record has been 
remitted to the Revenue Officer. But the 
loss on account of this deprivation is 


More academical than substantial because’ 


any suit he may file under s. 173 must 
bea suit onone of the grounds mention- 
ed in s. 173, sub-s.3 and it has already 
been demonstrated that none of thé said 
grounds are available to the plaintiff. The 
plaintiff does not base his claim to relief 
on the incorrectness of any entry under 
s. 165, cls. (d), (e) and (7). It follows 
that even if the Revenue Board had sent 
back the record for revision in the light 
of the observations in the order and the 
Revenue Officer had proceeded to pass 
orders, still the plaintiff could not have 
been successful in any suit purporting 
to have been instituted under s. 173. In 
this view also there is no reason to inter- 
fere with the decision of the lower Court 
in these suits. The appeals fail and are 
dismissed with vosts. We fix a consoli- 
dated fee of Rs. 1,300, at fifty rupees for 
each of 26 appealsin which Mr. Jagan- 
nadha Das entered appearance. 
A. D. Appeals dismissed. 
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LAHORE HIGH COURT. _ 
First Civil Appeal No. 133 of 1935 
June 2, 1936 
MONROR AND Din MOHAMMAD, JJ. 
Me. S. C. DHANJIBHOY—-PLAINTIFE— 
APPELLANT 


versus 
Tar SECRETARY or STATE ror INDIA 
In COUNCIL, raroves Tan COLLECTOR, 

RAWALPINDI—DegrenDant-~RESPONDENT 

Land Acquisition—Building acquired compulsorily 
—Vendor claiming more compensation—Burden of 
proving amount awarded is small—Tenure of vendor 
uncertain—Basis for compensation. | | 

Where the Government compulsorily acquires the 
buildings of the appellants, and the appellant's claim 
that the compensation given istoo small, it being 
the costs ofnew buildings of the same character at 
Military Engineers Services rates, which amounts to 
a little more than the Public Works Department's 
estimate, it is for the appellants to show that these 
amounts are insufficient. h ; 

Where the tenure of the vendor is uncertain, he 
being a licensze liable to be ejected at any time, the 
measure of his interest is the amount of compensa- 
tion that he could claim, it his licens? were deter- 
mined. That amount is fixed by the regulations at 
the value of his buildings. 

F.C. A. from the decree of the District 
Judge, Rawalpindi, dated October 25, 
1934. | 

Messrs. D.C. Ralliand S.C. Manchanda, 
for the Appellant. 
` Diwan Ram Lal, Government Advocate, 
and Messrs. R.C. Soni and Beant Singh, 
S. B., Advocate, for the Respondent. 


Monroe, J.—These appeals have been 
brought against a single judgment of the 
learned District Judge, Rawalpindi, deal- 
ing with the cases in which he dismissed 
the claims of the appellants for an increase 
in the amount of compensation which had 
been awarded by the Collector for pro- 
perty of the claimants taken compulsorily 
under notification of the Punjab Govern- 
ment. In the first of these cases which 
relates to bungalow No. 206, Magdala 
Road, Rawalpindi, the Collector assessed 


the actual compensation at Rs. 15,300 
which with 15 percent. for compulsory 
acquisition made in all a sum „of 
Rs. 17,595. In the second case relating 


to bungalow No. 215 the actual amount 
of compensation was Rs. 16,920 which 
together with 15 per cent. amounted to 
Rs. 19,458. Boih the appellants were 
dissatisfied with the amoun! of compensa- 
tion awarded to them which was awarded 
in respect of buildings only, first on the 
ground that the buildings were of a greater 
value and secondly on theground that they 
were owners of the land op which the 
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buildings stood and that compensation for 
the land should also have been awarded. ` 

We shall deal first with the claim that 
the land on which the buildings stand is 
the property of the appellants. It is 
shown by the evidence produced by the 
Secretury of State that the Cantonment 
at Rawalpindi was formed from lands 
which were acquired by the Government 
and had previously formed part of three 
villages. The history of the two bungalows 
Nos. 206 and 215 was traced from the 
Cantonment Registers. The earliest Re- 
gister which purports to show the persons 
in possession of the Cantonment property 
shows that bungalow No. 208 which was 
then numbered 95 as appears from the 
survey of 1865 was before March 1854 in 
the possession of one Captain Graham. 
The register shows the devolution of the 
property and that this bungalow came 
into the possession of Dhanjeebhov F. 
Commodore and another in 1880 and that 
the transfer was sanctioned by the Canton- 
ment Authority. The same register con- 
tains the Listory of bangalow No. 215 
then numbered 92: the first possessor was 
Captain A. Chichester and it passed into 
the possession of Bodh Raj Shah in 1888. 
The respondent has produced Bodh Raj 
Shah's application for the transfer to him 
and a declaration made by him that he 
held the land under Cantonment . regula- 
tions. It may be noted thatthe two plots 
are near toone another and are situated 
in the very centre of the Cantonment. 
In view of these facts there can be no 
doubt that the only interest of the appel- 
lants in the sites is that given to them 
by the Cantonment Authority under the 
Cantonment Regulations—a license to hold 
the land subject to one month’s notice to 
quit with the right to receive as compensa- 
tion, the value of the buildings. 

On the second branch of the case, it 
has been argued for the appellants that 
the compensation has been assessed on a 
wrong basis and is too small. They are, 
it is claimed, entitled to receive the 
market value of the property compulsorily 
acquired, and an important element in 
determining the market value is the 
amount of the rent received. The amounts 
which have actually been awarded are the 
costs of new buildings of the same char- 
acter at Military Engineers Services rates, 
which amounts to a little more than the 
Public Works Department's estimate. It 
is for the appellants to show that these 
amounts are insufficient. Their evidence 
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entirely fails to do this: and they have 
omitted to prove any facts which might 
have assisted us in arriving at a conclu- 
sion. They have assumed that the rent 
paid is to be attributed to the buildings, 
which are their property and no part of 
it to the sites and gardens, which are the 
property of the Government. No evidence 
has been given of the relative value of the 
sites and the buildings, nor has any method 
of apportioning the rent been suggested. 
The argument forthe appellants amounts 
to this:—the Military Authorities have given 
in similar cases tventy years’ purchase of 
the rent and even have laid it down as a 
general proposition that twenty years’ 
purchase of the rent is proper compensation: 
therefore, twenty years’ purchase should 
be paid in ‘these cases. We should have 
very grave doubts whether at the time of 
this acquisition in 1932 any rack-rent 
would, in any circumstances, have been 
purchased by a prudent man at 20 years’ 
purchase, but if sucha price could have 
been. expected, it could only have been 
expected when the tenure of the vendor 
was secure. In the present cases the tenure 
of the vendor is uncertain, he is a licensee 
liable to be ejected at any time and the 
measure of his interest is the amount of 
compensation that he could claim, if his 
license were determined. That amount is 
fixed by the regulations at the value of his 
buildings. In the present cases the bunga- 
lows have been in existence for about 
eighty years and though it is alleged that 
some improvements have been made in 
recent years, there is no evidence of their 
cost. We have no material for determin- 
ing the actual value of the buildings: 
but the manner in which the case has come 
before us relieves us from necessity of 
attempting any such determination. What- 
evar the value of these eighty years old 
buildings may be, it is much less than the 
cost of erection of similar new buildings; 
the amount which has been awarded : there 
is an addition of 15 per cent. in each case 
for compulsory acquisition. 

The learned Government Advocate has 
informed us that acquisition under the 
Land Acquisition Act, though more expen- 
sive, is preferred to determination of the 
license and ejectment, because it avoids 
difficulties of title and delay. From the 
arguments ofthe learned Counsel for the 
appellants, it appears to us that the 
Military Department have inthe past been 
extremely generous, in making compensa- 
tion: and the appellants cannot be blamed 
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for desiring to share in the spoils: but 
though they do nob seem to realise the 
fact, “they have in the present cases 
received more ihan generous com pensation: 
a great part of the buildings is more than 
eighty yeers old and the compensation 
which has been awarded in these cases 
must far exceed the value of the property 
compulsorily acquired. 

We dismiss these appeals with costs. 

D. Appeals dismissed. 


RANGOON HIGH COURT 
Special Second Appeal No. 232 of 1935 
December 19, 1935 
DUNKLEY, J. 

TAVOY MUNICIPAL COMMITTEE 

‘ —APPELLANT ' 
versus 
U KHOO ZUN NEE—RESPONDENT 

Burma Municipal Act (III of 1898), s. 59— 
Held on facts that the lossto Municipality was not 
due to non-feasance of President and that he was 
not liable for it—Suit held governed by Art 36, 
Sch. I, Limitation Act (IX of 1908)—Principal and 
agent—President of Municipal Committee, whether 
agent of Committee— Limitation Act (IX of 1908), 
s. 24—Time, when runs. 

The ward headmen of a Municipality had executed 
a mutual security bond for the collection and credit by 
them of Municipal revenues. The effect of this 
mutual security bond was that all the others of them 
guaranteed the due collection and credit of revenue 
by each. Lateron the other ward headmen pre- 
sented a petitiontothe President of the Municipal 
Committee to the effect that they didnot any longer 
desire to stand guarantee for one of their number 
named AM. as they bad had to make good a deficiency 
in his collections. No inquiry was made into this 
allegation, and no action whatever was taken on the 
petition of the ward headmen. Subsequently it was 
dicovered that M. had embezzled a sum of Rs. 735 out 
of that year’s revenue, and the Municipal Committee 
thereupon called upon the other headmen to show 
cause why they should not make good this amount 
under the terms of their mutual security bond, and 
in reply these headmen relied upon their petition 
asking to be discharged from their bond. The 
Committee, however held that the headmen were 
not released from their bond by the mere act of 
presenting this petition and ordered that the other 
headmen must under theterms of their guarantee 
make good the defalcation of M. The headmen appeal- 
ed against this order to the Commissioner, who held 
that their petition discharged them from all 
liability on their bond, and decided that the res- 
ponsibility for the loss fell upon the President for 
not taking any action on the headmen’s petition. In 
consequence of this order of “the Divisional Oom- 
missioner, the Municipal Committee filed a suit 
against the President for the recovery of the amount 
defaulted: $ 

Held, (i) that the act of the President in taking 
no action on the petition was a non-feasance only 
and there could be no right of action at common 
law against a member of an elected Committee 
arising out of the results ofan act amounting to a 
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mere non-feasance. lf the Committee hada remédy 
against him, that remedy must be the creation 
of statute and it isto be foundin the provisions of 
s. 59, Burma Municipal Act. Consequently a member 
of the Committee can only be made liable for loss 
which isa direct consequence of his neglect or 
misconduct. But the present embezzlement could 
not held to be the direct consequence of failure to 
take action ona petition of the heedmen for the 
mutual security bond of the headmen was not. 
rendered autcmatically void and of no effect by the 
presentation of that petition. S. N Sen v. Bank of 
Bengal and (1) and Myingyan Municipaiity v. Maung 
Po Nyan (2), relied on; 

(ii) ths loss to the Municipal Committee was _ 
the direct result of the order of tha Commissioner, 
and not of the non-feasance of the President; 

(444) the article of the Limitation Act applicable 
was Art. 36 and not Art. 120 or 90. The time began 
to run from the date of non-feasance by the 
President, and the suit therefore was barred, not 
having been filed within two years of the non- 
feasance. S. N. Sen v. Bank of Bengal (1), Myingyan 
Municipality v. Maung Po Nyan (2) and Srinivasa 
Aiyangar v. Municipal Council of Karur (3), ` 
reliedon; A ©. Mukerji v Municipal Board of 
Benares (4) and Doulat Ramv. Bharat National Bank, 
Ltd. Dethi (5), distinguished. 

Agency is the creation of contract, and there is 
no contractual relationship hetween a Municipal 
Committee and its President, and hence the Presi- 
dent is not anagent of the Committee, 

Section 24, Limitation Act, does not give, as the 
date from which time begins to run, the date on 
which the plaintiff became aware of the loss, but 
mentions the dateon which the loss actually 
resulted. h : 

Sp. S. A. against the decree of the Dis- 
trict Court, Tavoy, dated May 25, 1935. 

Mr. Tun Tin, for the Appellant. 

Mr. L. R. Wellington, for the Respon- 
det. 

Judgment.—-During the year 1930-31 
the respondnet, U Khoo Zun Nee was the 
President of the Municipal Committee of 
Tavoy, which has brought against him the 
suit out of which this appeal arises. 
U Khoo Zun Nee vacated his office in Feb- 
ruary, 1931. The ward headmen of Tavoy 
Municipality had executed a mutual secu- 
rily bond for the collection and credit 
by them of Municipal revenues. The effect 
of ihis mutual security kond was that all 
the others of them guaranteed the due 
collection and credit of revenue by each. 
On November 6, 1930, the other ward 
headmen presented a petition to the res- 
pondent, as President of the Municipal 
Committee tothe effect that they did not 
any longer desire to stand guarantee for 
one of their number named Maung Kya- 
ing, as they had had to make good a 
deficiency in his collection. No inquiry 
was made into this allegation, and no 
action whatever was taken on the peti- 
tion of the ward headmen., In June, 1932, 


it was discovered that Maung Kyaing had 
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embezzled asum of Rs. 735 out of that 
year's revenue, and the Municipal Com- 
mittee thereupon called upon the other 
headmen toshow cause why they should 
not make good this amount under the 
terms of their mutual security bond, and 
inreply these headmen relied upon their 
‘petition of November 6, 1930, asking to 
be discharged from their bond. The 
Committee, however, rightly {holding that 
the headmen were not released from their 
“bond by the mere act of presenting this 
petition in 1930, ordered that the other 
headmen must, under the terms of their 
guarantee, make good the defalcation of 
Maung Kyaing. 

These headmen appealed against this 
order to the Commissioner, Tenasserim 
| Division, who held that their petition of 
November 6, 1930, discharged them from 
all lability on their bond, and decided 
that the responsibility for the loss fell 
upon the respondent for not taking any 
action on the headmen’s petition. . In con- 
sequence of this order of the Divisional 
Commissioner, the Municipal Committee 
searcely had any option butto filea suit 
against ihe respondent for the recovery of 


the amount defaulted, which suit they 
duly filed in the Township Court of 
Tavoy. ` i 


The Committee was successful in the 
original Court, but lost on the ground of 
limitation on first appeal to the District 
Court of Tavoy, and hencé this special 
second appeal. The act of the respondent 
in taking noaction on the petition of 
November 6, 1930, was a non-feasance only, 
and there could be no right of action at 
common law against amember of an 
elected Committee arising out of the results 
of an act amounting to a mere non-feas- 
ance. If the Committee has a remedy 
against the respondent that remedy must 
be tke creation of statute and it isto be 
found in the provisionsof s. 59 (formerly 
s. 43), Burma Municipal Act. That sec- 
tion reads as follows: ` 

“59, Every person shall be liable for the loss, 
waste or misapplication of any money or other 
property belonging to the committee if the loss, 
waste or misapplication is a direct consequence 
of- his neglect or misconduct while a member of 
the Committee, and a suit for compensation may 
be instituted against him by the Committee or 
by the Secretary of State for India in Council.” 

Consequently a member of the Commit- 
tee can only be made liable for loss 
which is a-direct consequence of his neglect 
or misconduct.e It isa somewhat astonish- 
ing conclusion that an embezzlement oc- 
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curring in June, 1932, should be held to 
be the direct consequence of failure to 
take action on a petition of November 1930, 
and this conclusion can only be supported 
on the supposition that the mutual secu- 
rity bond of the headmen was rendered 
automatically void and of no effect by the 
presentation of that petition. That that 
supposition is not good law is established 
by the cases of S. N. Sen v. Bank of Bengal 
(1) and Myingyan Municipality v. Maung Po 
Nyan (2). It is clear from the latter de- 
cision that the other headmen would only 
be released from their bond guaranteeing 
the fidelity of Maung Kyaing on their 
establishing that their petition was the 
result of misconduct on the part of Maung 
Kyaing. They did nothing of the kind. 
They presented their petition and then 
rested content. They did not demand an 
enquiry, and they took no steps to see 
that any action was taken on «their peti- 
tion. They made no attempt to prove that 
Maung Kyaing had been guilty of such 
misconduct as would justify them in with- 
drawing their guarantee for him. Con- 
sequently their contract of guarantee re- 
mained in full force even at the time 
when the actual defalcation took place. 
Hence the only possible conclusion is 
that the loss to the Municipal Committee 
isthe direct result of the order of the Com- 
missioner, Tenasserim Division and not 
of the non-feasance of the respondent. 
Turning now to the question of limita- 
tion, the learned District Judge has held 
and, in my opinion, correctly held,' that 
Art. 36. Sch. 1, Limitation Act, is appli- 
cable toasuit of this nature: see Srini- 
vasa Aiyangar v. Municipal Council of 
Karur (3). On behalf of the appellant 
Committee -it is contended that Art. 90 
or Art. 120 is applicable. Article 120 isa 
residuary arlicle, which can have no ap- 
plication where a special article can be 
made applicable, and consequently can 
have no application in the present case, 
where if Art. 90 is not applicable, it is 
admitted on behalf of the appellant Com- 
mittee that Art. 36 must apply. Article 90 
refers to suits by principals against agents, 
and it is contended that the President 
of a Municipal Committee is the agent 
of the Committee. Asauthority for this pro- 
position the cases of A. C. Mukerji v. 


(1)10 L BR 167; 58 Ind. Cas. 1; AIR 1920 PC 
35;47 I A164; 28M L T 124; 32C LJ 223; 2 UP 
L R (PC) 133; 13 Bur. LT 92 (P O). 

(2) 8 R 320; 127 Ind. Cas. 369; A IR 1980 Rang. 
173; Ind. Rul. (1930) Rang. 353. 

(3) 22 M 342. 
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Municipal Board of Benares (4) and Doulat 
Ram v. Bharat National Bank, Ltd., Delhi (5) 
are quoted, but these cases have no applica- 
tion to the facts of the present case. In 
the ease of A. C. Mukerji v. Municipal 
Board of Benares (4) the person who had 
been guilty of misconduct was a salaried 
employee of the Municipal Committee, 
who was entrusted with the exercise of 
certain of the Committee’s powers. He 
was, of course, an agent of the Committee 
under the termsof his agreement of ser- 
vice. The case of Doulat Ram v. Bharat 
National Bank, Ltd., Delhi (5) was a case 
where a Bank brought a suit against 
the Chairman of the Board of Directors, 
and it is an ordinary proposition of 
Company Law that the directors of a 


company are the agents of the company., 


Agency is the creation of contract, and 
there is no ccntractual relationship be- 
tween a Municipal. Committee and its 


Presicent. 

Clearly the article applicable to the pre- 
sent suit is Art. 36, and the period of 
limitation under that arlicle is two years’ 
time beginning to run from the date 
when tle non-feasance took place. As the 
non-feasance took place on November 6, 
1930, and the suit in the Township Court 
was not filed until November 6, 1934, the 
suit was out of time. Wor the appel- 
lant Committee it is urged that, if 
Art. 36 is heid to be applicable to the 
suit, then the provisions of s. 24, Limita- 
tion Act, suffice to save limitation. Sec- 
tion 24 lays down that, in the case ofa 
suit for compensation for an act which does 
not give rise to a cause of action unless 
some specificinjury actually results there- 
from, the period of limitation shall be 
computed from the time when the injury 
results. The argument on behalf of the 
appellant Committee is that, under the 
provisions of this section, time only began 
to run wren the Committee realised that 
their loss could be recuperated only from 
the respondent, and that the date when 
the appellant Committee became aware of 
this was December 21, 1932, when the 
other headmen presented a further peti- 
tion, bringing to the notice of the Com- 
mittee the fact that they had presented 
a petition on November 6, 1930, declining 
to be any longer responsible for Maung 
Kyaing. This is the view which apparent- 


(4) 46 A 175; 80 Ind. Cas. 241; A IR 1924 All. 467; 


22AL J 26. 
(5) 5 L 27; 79 Ind. Cas, 740; A IR 1924 Lah. 
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ly found favour with the learned trial 
Judge, but it is plainly a wrong view. 
Section 24 does not give, as the- date from 
which time begins to run, the date on 
which the plaintiff became aware of the 
loss, but mentions the date on which the 
loss actually resulted. That date was in 
June 1932, and as the suit was not filed 
until November 1934, it was clearly out 
of time. Consequently this appeal fails 
and is dismissed with costs. 
D. Appeal dismissed. 


RANGOON HIGH COURT 
First Civil Appeal No. 67 of 1935 
April 9, 1936 -> 
f0-ELY AND Ba U, JJ. 
I. S. SEEMA AND otanrs—APPELLANTS 
š versus 
R. K. BANERJEE AND ANOTHER — 
"RESPONDENTS 
Provinzial Insolvency Act (V of 1920), s. 37— 
Appointee, if can distribute assets—Limitation Act 
(IX of 1908), Sch. I, Arts. 60, 66, 115—“ So pay- 
able” in Art. 69, meaning of—Fixed deposit— 
Article applicable, 
Unlike a Receiver, an appointee is an unneces- 


sary party to a suit in respect of debts proved 


in insolvency before amendment as his only 
duty is to be tha custodian of ths property so 
that it may bə attached in his hands when 


decrees are obtained against the debtor. He is 
not even a proper party, as he could in no event 
pay up money except to persons who have obtained 
decrees and he is bound to do that whether he is a 
party to the decreesor not. Jaing Bir Singh v. R. K. 
Banerji (1) and Annamalay Chettiar v. R. K. Baner- 
jt (2), relied on. 

The words “so payable,” in Art. 60, 
Act, mean payable on demani. 

Where a deposit is for a fixed period, the money 
is payable at the specified time, viz. at the expiry 
of that fixed period and the Article applicable is not 
Art. 60, but either Art. 66 or Art. 115, Limitation 
Act. Juggilal v. Kishenlal (3), Chellappa v. Sub- 
ramanta Chettyar (4), Kottayan Chetty v. Palaniappa 
Chetty (5), Rameshwar Mondal v. Hamchand Roy 
(6), Balakrishnudu v. Narayanaswami Chettyar (7) 
and Bank of Upper India, Ltd. v. Arif Husain (9), 
referred to. . . 

F. C.A. from the decree of the Assistant 
Distrist Court, Mandalay, dated February 9, 
1935. 

Mr. Hormasjee, for the Appellants. 

Messrs. K.C. Sanyal and Clark, for the 
Respondents. ` 

Mosely, J.—The plaintiff-appellants, the 
legal representatives of S. A. Seema, 
deceased, sued O. T. A. R. A. Annamalai 
Chetlyar and R. K. Banerjee who was 
the appointee of Annamalai Chettyar's 
estate appointed under s. 37, Insolvency 
Act, for Rs. 6,125 due from Annamalai 
Chettyar. The suit was dismissed against 
both the defendants without evidence 


Limitation 
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being recorded. It was held that the 
appointes was not a necessary party to 
the suit, and that the suit was barred 
against C. T. A. R. A. Annamalai Chettyar 
by limitation. 

The facts of the case are briefly that 
Seema deposited Rs. 10,009 with the 
Chettyar on July 21, 1926. The. Chet- 
tyar firm became insolvent in June 1927 
and before that Seema made demands for 
re-payment of his deposit, and it was re- 
paid on January 7, 1927 by assignment 
of a debt of Rs. 10,000 due by The Royal 
Watch Company on a promissory note to 
the Chettyar firm. Seema recovered this 
money from the Watch Company. Then 
the Official Receiver attacked this tran- 
saction as a fraudulent preference, and 
obtained a decree on February 12, 1929, 
in Civil Miscellaneous No. 96 of 1928 by 
which the transaction was set aside. 
Seema repaid the money to the Official 
Receiver, and was allowed to rank as a 
creditor and entered in the schedule. 
Seema was paid one dividend after adjudi- 
cation. The insolvency was annulled on 
February 11, 1930, as the insolvent failed 
to apply for his discharge, and the Official 
Receiver was made the appointee under 
s. 87, Insolvency Act, and distributed 
under a mistaken view of his duties fur- 
ther dividends, the last on February 24, 
1932, leaving Rs. 6,125 due. It was.,re- 
marked in Jaing Bir Singh v. R. K, 


Banerji (1) that the appointee had 
no power to . distribute the debtor's 
assets, and that view of the law has 


since. been confirmed by a Kull Bench 
of this Court in Vivil Reference No. 5 of 
Or [Annamalay Chettiar v. R. K. Banerji 

The present suit was institutedon Nov- 
ember 27, 1934, four years and nine 
months after the annulment. In the lower 
Court Art. 120 and s. 5, Limitation Act, 
were relied on by the plaintiff-appellants 
to save limitation. It was pointed out 
there that these provisions had no appli- 
cation, and they: are no longer relied on 
in this appeal. In the judgment it was 
said that the effect of the decree in Civil 
Miscellaneous No. 95 of 1928 was to 
remit the parties to their original posi- 
tion, und revive the debt due on the 
original deposit. It was held, I think 
Tightly, that the appointee was an unne- 


(1) 11 R 287; 145 Ind. Cas, 320; A 
223: 6R Rang 33 {F B as, 320; I R 1933 Rang. 


(2) 163 Ind. Cas, 217; JA R254: A g 
#84; 8 R Rang. 62, Here pe eee 
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cessary party, as his only duty is to be the 
custodian of ihe property so that it may 
be attached in his hands when decrees 
are obtained against the debtor. He is 
not eyen a proper party, as he could in no 
event pay up money except to persons 
who have obtained decrees and he is 
boun to do that whether he is a party 
to the decrees or not. Tne trial Court 
went on to hold that the suit was barred 
under Art. 60. It said that the deposit 
made was made for the definite term of 
one-year, and that time ran from the 
date of demand, which would ordinarily 
be at the end of the fixed term of one 
year. Even after excluding the period 
from adjudication to annulment under the 
provisions of s. 78, Insolvency Act, ib was 
held to be time-barred. 

In the present appeal it is contended 
that the money was payable only on de- 
mand, and that demand could be made at 
any time after the one year’s time fixed 
for the deposit, and it was said that 
demand was made at the time of the suit 
in November 1934. There may be a good 
deal in the contention for the appellant 
that the first demand made must be treat- 
ed as cancelled and the deposit restored 
to its original condition. It might per- 
haps also be said that the original demand 
was an illegal one, being made before the 
deposit was repayable on demand, and 
could not be treated asa demand for the 
purposes of Art. 60, the Article of Limita- 
tion relied on by the appellant. 

Article 60 reads as follows: 

“For money deposited under an agreement that 
it should be payable on demand, including money 
of a customer in the hands of his Bank so payable, 
three years from when the demand is made.” 

The word “so payable,” of course mean 
payable on demand. The deposit receipt 
is Ex. A in Civil Miscellaneous Case 
No. 96 of 1928. it is headed ‘Deposit 
Receipt” and reads as follows: 


“Received from S. H. Seema Rs. 10,000 only as a 
deposit at the rate of ‘Chettyar rates’ per cent. per 
mensem to remain till one year on which date in- 
terest will cease.” 


It is on a printed form, and the only 
words not printed are the depositor’s 
name, and the amount and the rate of in- 
terest specified “Chetityar rates,” and the 
words “one year.” It is said for the de- 
fence that the meaning of this deposit 
receipt might be that interest would be 
paid only if the deposit remained for one 
year, but this cannot be so,I think. The 
deposit receipt is worded in acommon form 
and means what it says, that the deposi, 


sid 
ig for one year and at the “Chettyar 
rates’ monthly. rates, whatever those 
may be, for that period. The printed 
words ‘‘on which date interest will cease”, 
are commonly used in deposit receipts, 
because a Banker will not guarantee to 
pay a fixed rate of interest for more than 
a certain period ahead the term of the 
deposit. The words do not seem to have 
any particular significance when applied 
toa deposit made at varying rates of in- 
terest. The contention for the defence is 
that the deposit being one for a fixed term 
of one year, was not one re-payable at the 
expiration of a specified period, and is, 
therefore, governed, for the purposes of 
limitation, by Art. 115. 

This article applies to suils “fur com- 
pensation for the breach of any contract 
...not herein specially provided for“ and 
the period of limitation is three years 
from the time when the contract is broken. 
No doubt, if the deposit were one repay- 
able on demand, Art. 60 would apply: 
Juggilal v. Kishenlal (3). No doubt, too, 
there are cases where money is deposited 
with an arrangement that it is to be so 
deposited for a fixed term at a fixed 
rate, and that thereafter interest is to be 
further arranged, and the money is then 
repayable on demand. This was the case 
dealt with in Chellappa v. Subramania 
Chettyar, 47 Ind. Cas. 948 (4). | 

The present case is not one of a thavanai 
deposit with a Chetty, which was said in 
Kottayan Chetty v. Palaniappa Chetty (5; 
to be repayable at the end of the period 
of contract on express demand being made. 


‘The nature of thavanai accounts is explain- 


ed in Mitras Limitation Act, Edn. 11, 


:p. 438. It was pointed out as early as in 


the case of Rameshwar Mandal v. Ram- 
chand Roy, 10 Ind. Cas. 1033 (6), that 
where there is an agreement that a loan 
should be repaid at a specified pericd 
from the date of the loan, the article ap- 
plicable is 115. The same thing applies, of 


. course, to deposits repayable at the end of 


the period specified for the deposit. The lead- 


“ing case is Balakrishnudu v. Narayana- 


- article 


swamy Chettyar (7), where it is said that the 
to be applied to such deposits 
is either Art. 66 or, if not, Art. 115. This 

(3) 37 A 292; 28 Ind. Cas. 949; A I R 1915 All. 78; 
134 L J 402. 

(4) 47 Ind. Cas. 948; A I R1919 Mad, 825; 24M L 
T 264; 8 LW 221; (1918) M W N 564. 

(5) 10 L B R161; 57 Ind. Cas, 908; A IR 1920 LB 


_ 94; 13 Bur. L T 21 


a$ 


(6) 10 Ind. Cas. 1033. 5 
W 37 M175; 34 Ind, Cas, 852; A IR 1914 Mad. 
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was upheld on appeal in Balakrishnu du v. 
Narayanaswami Chetty 22 Ind. Cas. 60 (8). 
Article 66 prescribes the limitation on a 
single bond (or à simple bond), where a 
day is specified for payment, as three 
years from the day sə specified. Bala- 
krishnudu v. Narayanaswamy Chettyar (7) 
was followed in Bank of Upper India 
Ltd., v. Arif Husain (9) at p. 62*, and no 
doubt it is settled law, that where a de- 
posit is for a fixed period, the money is pay- 
able at the specified time, namely at the 
expiry of that fixed period, and the arti- 
cle applicable is not Art. 60, but Art. 66 or 
Art. 115. 

I need not discuss the contingency which 
might arise if no repayment of the de- 
posit was made and if the deposit remain- 
ed at no interest or, by subsequent 
arrangement at the rate of interest al- 
lowed on current accounts. It may well 
be that in such a case, the money wculd 
be repayable on demand. But it was said 
in Kottayan Chetty v. Palanippa Chetty (5) 
that demand there would be demand in the 
legal sense, and notin the popular sense 
in which it is used in Art. 60, and would 
mean repayable without demand. How- 
ever, that contingency never arose in the 
present case. It is clear, I think, on the 
construction of the deposit receipt, Ex. A, 
that it was a deposit for a specified period, 
and that it was repayable at the end of 
that specified period, and not repayable. 
on demand for the purposes of Art. 60, 
Limitation Act. This being so, it is clear 
that the suit became time-barred after 
August 25, 1933, and was much out of time 
i the present suit was filed late in 

34. 

This appeal must be dismissed. I note, 
that the trial Court allowed the two de- 
fendants their full costs on the amount 
claimed, though the suit was dismissed at a 
preliminary stage against each defendant. 
No appeal has been filed against this. 
In the present appeal the Advocate for 
the appointee has had a merely nominal 
brief. This appeal is dismissed with 
costs, Advocate’s fee in the case of OC. T. 
A. R. A. Annamalai Chettyar seven gold 
mohurs, and in the case of the respondent 
appointee three gold mohurs. 

Ba U, J.—l agree. 

D. Appeal dismissed. 


(8) 22 Ind. Cas. 60; AIR 1914 Mad. 4; Q914) M W 
N 264 


(9) A IR 1931 All. 59; 128 Ind, Cas, ‘772; (1930) 
A Ld 1157. e 
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CALCUTTA HIGH COURT 
Insolvency Appeal No. 71 of 1934 
May 31, 1935 
PANGKRIDGE; J. 
In re UPENDRA KUMAR MITRA— 

Presidency Towns Insolvency Act (III of 1909), s. 36 
—Ezamination under, nature of—Registrar in 
insolvency has discretion to refuse to permit examina- 
tion of person summoned under s. 36, to be conducted 
by creditors. 

Although persons summoned under s. 36, Presidency 
Towns Insolvency Act are not infrequently persons 
who may be expected to wish to conceal the trae 
nature of their dealings with the insolvent from the 
Court, that is by no means invariably so, and there is 
nothing to justify treating examinations under s. 36, 
as penal inquisions, 

The Registrar has a discretion to refuse to permit 
the examination of a person summoned under s. 36, 
Presidency Town Insolvency Act to be conducted by 
the’ creditors. 

The creditor can, if he pleases, place all the materials 
before the Official Assignee so that the latter may 
assist the Court (or Registrar) in conducting the 
examination. The Official Assignee has a discretion 
in the matter. Ifhe decides not to make use of the 


materials, the creditor may then apply for leave to. 


appear at the examination and assist the Registrar 
with the materials at his disposal. 


. _Judgment.—This is an appeal from the 
decision of the learned Registrar in Insol- 
vency and it arises in the following circum- 
stances. 

One Upendra Kumar Mitra was adjudi- 
cated an insolvent on his own petition. 
Certain creditors, who had proved their 
claims before the Official Assignee applied 
for and obtained an order for the examina- 
tion of one Salil Kumar Mitra under s. 36 
of the Presidency Towns Insolvency Act. 
Under that section a person whose examina- 

‘tion has been ordered is entitled to be 
represented by a legal practitioner. Counsel 
appearing for Salil Kumar Mitra objected 
to the examination being conducted by 
Counsel representing the creditors. The 
learned Registrar in Insolvency upheld the 
objection and itis against this decision that 
the creditors have now appealed. 

Reading the section it appears to me that 
prima facie the intention of it is that the 
Court should examine the person summon- 
ed. My attention, however, has been 
drawn to various cases under the corres- 
ponding section of the Bankruptcy Act and 
of the former Insolvency Act, in which 


creditors have in fact put questions to the . 


person summoned or to the insolvent, and in 
which, though exception was taken to parti- 
cular questions, the right of the creditor to 
examine generally was not challenged. I 
should refer to the English cases, In re 
Nicholson (1) and In re Easton (2). In ag 
< (1) 5 Bankruptcy 278, ; 
© (2) (1891) 64 L T 798, 
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Indian case under the old Insolvency Act, 
In re Alladinbhoy Habibhoy (3), although 
the Court refused to allow a particular 
creditor to conduct the examination, it 
expressly permitted another creditor who 
was considered to be acting bona fide to 
conduct it. 

In my opinion these cases are not con- 
clusive and I think the .decision of the 
Bombay High Court, to which I have refer- 
red, is as much against the appellants as 
in their favour. In my opinion the Official 
Assignee has a discretion in the matter. In 
this case the Official Assignee points out 
that the creditor can, if he pleases, place all 
materials before the Official Assignee so 
that the latter may assist the Court (in this 
case the Registrar) in conducting the exami- 
nation. Ifthe Official Assignee decides not 
tomake use of the materials laid before 
him by the creditor, the creditor may then 
apply for leave to appear at the examina- 
tion and assist the Registrar with the 
materials at his disposal. ‘he learned 
Registrar states that the creditors have rob 
elected to give him any assistance, and have 
apparently not approached the Official 
Assignee and offered: to place the materials 
in their possession at his disposal. 

I have been referred to In re Scharrer 
(4). The judgment of Fry, L. J., in that 
case Clearly explains what the position of 
a person summoned under the provisions 
of s. 36 of the Insolvency Act is, The 
learned Lord Justice states that such person 
is not in the ordinary position of a witness 
called by a litigant party in order that he 
may be examined by the parties before the 
Court, but he is so to speak the witness of 
the Court.” He indicates that if the Regis- 
trar when conducting the examination 
neglects to make proper use of the materials 
at his disposal, his decision may well be 
the subject of appeal. That situation has 
not, however, arisen in this case, because 
no materials.have been put at tne Regis- 
trar’s disposal upon which he can exercise 
his discretion. 

The appellants in this case appear to be 
under an even greater misapprehension as 
to the position of the person summoned 
under s. 36, than that indicated by Fry, L. J. 
In the course of his address to me learned 
Counsel for the creditors said that if the 
Registrar were permitted to conduct the 
examination, he would be filling the dual role 
of prosecutor and Judge, and he seemed to 


(8) ILB. 61, 
1888) 20 Q B ; ; ‘ell 79; 
6 (4) (1888) 20 Q B D 518; 36 W R 388; 5 Morrell 79; 
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think that the position of prosecutor was 
-one that should be filled up by his clients. 
Such a submission, tomy mind, discloses a 
complete misapprehension of the scope of 
s. 36. Although persons summoned under 
it are not infrequently persons who may be 
expected to wish to conceal the true nature 
of their dealings with the insolvent from the 
Court, that is by no means invariably so, 
and it cannot be too clearly understood that 
there is nothing to justify treating examina- 
tions under s. 36 as penal inquisitions. 

In my cpinion the Registrar has rightly 
held that he has a discretion to refuse to 
permit the examination to be conducted by 
the creditors and there are no materials 
which would entitle me to say that that dis- 

‘cretion has been wrongly exercised. 

In these circumstances, the application is 
dismissed with costs. ee 

D. Application dismissed. 


CALCUTTA HIGH COURT 
Appeal from apres Order No. 366 
of 193 


4 
February 1, 1985 . 
CosTELLO AND M. C. Guossz, JJ. 
SARADA PROSAD GHOSE—JUDGMENT- 
DEBTOR—ÅPPELLANT 
: Versus 
ROKEYA KHATUN BIBI—Dzcrzs- 
HOLDER—RESPONDENT 
Execution—Limitation—Parties, whether can extend 
period of limitation by agreement—Bengal Tenancy 
Act (VIII of 1885), Sch, III, Art. 6—Decree 
' —Bgecution—Whether parties can substitute fresh 
decree in place of original and execute at—Quaere, i 
. It isnot open to the parties to extend by their 
agreement, the period of limitation laid down as ap- 
plicable to execution matters. Gobardhan Das v. Dan 
Dayal (6), _fcllowed, Hridoymohon Sanyal v. 
Khagendra Nath Sanyal (1), doubted. hee 
Quaere.— Whether in any circumstances it is pos- 
sible for an agreement between the parties to super- 
sede a decree of the Court and then to put it to 
‘execution as if it were itself a decree, or whether 
the ‘parties can by an agreement substitute as it were 
- a fresh decree in place of the original decree, or 
. even vary the terme of the original decree. 


Appeal against the order of the Subordi- 
nate Judge, Burdwan, dated May 9, 1934, 
affirming that of the Munsif, Third Court, 
Burdwan, dated January 15, 1934, 

Mr. Panchanon Choudhury, for the Ap- 
pellant. i 

Dr. Pal and Mr. Tara Pada Mukherjee, 
for the Respondent. 

Costello, J.—This is an appeal from a 
judgment of the Subordinate Judge: of 
Burdwan whereby he affirmed a decision 
of the Munsif of the third Court at Burdwan. 
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The facts out of which these proceed- 
ings arose are stated by the learned 
Munsif in the early part of the judgment 
which he gave on January 15, 1934. 

The present appellact Sarada Prosad 
Ghose had made an application under 
s.47 of the Code of Civil Procedure. The 
present respondent Rokeya Bibi had 
obtained a decree against the appellant 
for a certain sum for rent. The decree 
was dated July 26, 1930, and that decree 
was put to execution, and proceedings 
which were described as Rent Execution 
Case No. 252 of 1930 in the Court of the 
Munsif at Burdwan, were started. Subse- 
quently, on August 13, 1930, there was an 
agreement between the parties as to the 
method in which the decree was to be 
satisficd, or to put the matter in another 
way, there was an adjustment of. the 
decree. By that agreement the amount 
due under the decree was made payable 
by certain instalments, and there was a 
provision in the agreement, for payment 
of interest at a certain rate. It also con- 
tained a provision thatif the judgment- 
debtor failed to pay any -insta’ment -in 
proper time, the decree-holder would be 
entitled to realise the whole amount by 
means of execution proceedings. 

In June, 1931, there were further pro- 
ceedings in execution which were described 
as Rent Execution Case No. 365 of 1930. 
That case was disposed of on June 20, 
1931. There were further execution pro- 


-ceedings being Rent Execution Case No. 


53 of 1933, which were disposed of on 
July 25, 1933. In tkose proceedings the 


-jJudgment-debtor filed an objection which 


was heard as Miscellaneous (ase No. 39 
of 1935, and finaliy the present proceed- 
ings were started on August 9, 1933. 


At the hearing before the 3rd Munsif 
at Burdwan, the applicant, that isto say 
the judgment-debtor contended that vae 
present execution petition was barred by: 
limitation and also by res judicata and 
that the solenama (or adjustment) 
which had been madein Rent Execution 
Case No. 252 of 1930 was not ‘a part of 
the decree, and it was not legal, or valid 
It was further 
contended that the solenama was at the 


„most a mere contract which could not be 


enforced in execution proceedings, but 
could only be enforced by means of a 
regular suit. The learned Munsif said in 
his judgment: 

“It appears that the rent @ecree passed on July, 
26, 1930, was completely superseded „by a 
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solenama on August, 13, 1930. It further appears 
that the old rent decree being non-existent, was found 
not capable of execution.” 

Then follows this very important observa- 
tion: 

“In the present execution case the decree-holder 
seeks to execute the solenama or the adjusted decree 
and not the superseded decree which has been extin- 
guished by virtue of the solenama or adjustment.” 

It is obvious that there are no real 
merits in this case as regards the attitude 
adopted by the judgment-debtor or on 
the contentions put forward on his behalf. 
It appears that at the time when the 
solenama was entered into, thatis to say 
on August 13, 1930,asum of Rs. 61 was 
paid by the judgment-debtor to the decree- 
holder, and after that nothing more what- 
ever was paid and so on August 9, 1933, 
the present proceedings were instituted. 
The learned Munsif came tothe following 
conclusion: 

“The solenama although it is an agreement, is 

- binding upon the parties and is executable as a 
decree without recourse to any suit.” 

Then he said: 

“The period of limitation will run from the date 
of adjustment.” 

In support of that view he relied upon 
a decision of this Court in Hridoy Mohan 
Sanyal v. Khagendra Nath Sanyal (1). 

The Subordinate Judge on all material 
points agreed with the view taken by the 
learned Munsif, and he seems to have 
come to the conclusion that: 

“In the present case the Court varied the decree 
by noting the instalments in the Suit Register.” 

In the concluding paragraph of his 
JAGENE the learned Subordinate Judge 
said: 

“The last execution in which the decree-holder 
was trying to execute the original decree gave rise 
to an objection case by the appellant who contended 
that after the adjustment the original decree was no 
longer executable. The Court accepted that con- 
tention and nobody appealed against that order.” 

We have been invited by Mr. Chou: 
dhury on behalf of the appellants before 
us to come to the exclusion that the 
decision of Mr. Justice B. B. Ghose and 
Mr. Justice S. K. Ghose in the case I 

have just mentioned is nos good law. In 
that case it was held that since the parties, 
by agreement, can arrange their own 
procedure and give jurisdiction to the 
Court to adopt that procedure, and since 
the parties agreed that the money due 
should be realised by execution, the Court 
had jurisdiction to proceed by way of 
execution. That decision is based on a 
number of cases, notably the following: 
Pisani v. Attoraey-General for Gibralter 

(1) 340 W N 213; 127 Ini. Cas. 258; 570 739; 

A I R 1929 Oal. 6878 Ind. Rul. (1930) Cal. 834. 
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(2), Sadasiva Pillai v. Ramalinga Pillar 
(3), Thakur Dayal Singh v. Sarju Pershad 
Misser (4) and Muhammad Sulaiman v. 
Jhukki Lal (5). 

There are, however, a number of authori- 
ties, cniefly it is true, in other High Couris 
and one or two in this Court, in which a 
contrary view has heen taken and in my 
opinion itis extremely doubtful whether 
the proposition laid down in the case of 
Hridoy Mohan Sanyal v. Khagendra Nath 
Sanyal (1) (supra) is really good law. 
Ifin the pressat circumstances it was 
simply a question of our having to decide 
that whether in any circumstances it is 
possible for an agreement between the 
parties to supersede a decree of the Vourt 
and then to put itto execution as if it 
were itself a decree, it would be extreme- 
ly difficult to hold that the parties can 
by an agreement substitute as it werea 
fresh decree in place of the original 
decree, or even vary the terms of the 
original decree. In our opinion, however, 
it isnot necessary that we should decide 
that point, because in the present instance 
we are disposed to hold on the authority 
of adecision of the Full Bench of the 
Allahabad High Court in Gobardhan Das 
v. Dau Dayal (6). in which a number 
of previous decisions were considered and 
reviewed, that in the circumstances of 
this case it was not open to the parties 
to extend by their agreement, the period 
of limitation laid downas applicable to 
execution matters. If in the present case 
the decree-holder had sought to put to 
execution the solenama within a period of 
three years from the date of the original 
decree then it would have been necessary 
to decide whether we ought to follow the 
judgment of Mr. Justice B. B. Ghose and Mr. 
Justice S. K. Ghose. But in the present in- 
stance it is clear fromthe dates that the 
present execution proceedings were in- 
stituted at a time when more than three 
years had elapsed from the date of the 
original decree. The original decree was 
made on July 26, 1930, and these proceed- 
ings were instituted in August, 1933, so 
that whether the matter falls within the 
provisions of the ordinary law of limitg- 
tion or under the provisions of the Benga] 

(2) (1874) 5P O 516; 22 W R 900; 39 L T 729. 

(3) 2 IA 219; 24 W R193; 3 Sar. 519; 15 BL R 
383; 3 Suth, P CJ 190 (PC). 

G) 20 © 22. 

5) 11 4298; A W N 1889, 53. 

6) 51 A 573; 138 Ind. Uas. 583 (2); A I R 1932 All. 
273; (1932) A L J 365; LR 13 A199 Rev; Ini. Rul. 
(1932) All. 467; 16 RD 293 (F B). 
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Tenancy Act, 
prescribed. 

In these circumstances while deprecat- 
ing the attitude and action taken up by 
the judgment-debtor, we find ourselves 
forced to the conclusion that the decree- 
holder had lost whatever rights he posses- 
sed so far as enforcing her claim in 
execution proceedings. 

In that view of the. matter we come to 
the conclusion that this appeal must he 
allowed. But having regard to the circums- 
tances we make no order as to costs. 

M. C. Ghose, J.—I agree with my learned 

ka that this appeal should be allow- 
ed. 
It was a rent decree obtained on July 26, 
1920. In the first execution case there was 
an adjustment between the parties on 
August 13, 1930, by which the judgment- 
debtcr agreed to pay the decretal amount 
by cert in instalments. The instalments 
not being paid, the decree-holder instituted 
a further execution case which the judg- 
ment-debtor opposed on the ground that 
the decree had been superseded by the 
subsequent agreement. ‘The Court accept- 
ed the judgment-debtor’s plea and dis- 
missed the exécution petition. Thereafter 
the decree-holder instituted the present 
execution case on August 9, 1933, asking 
execution of the agreement of August 
13, 1930. Both the Courts below held on 
the authority of the case of Hridoy Mohan 
Sanyal v. Khagendra Nath Sanyal 1), that 
an agreement which superseded the original 
decree is executable as a decree. : 

Having regard tothe various decisions 
of this Court and of other High Courts 
which have been cited before us, the 
question in my opinion in not free from 
difficulty, bul it is, as my learned brother 
stated, not necessary to decide the question 
in this case. It is clesr having regard to 
the provisions of Art. 6 of Sch. III of the 
Bengal Tenancy Act, which limits the life 
of a rent decree to three years, that the 
present decree was barred on August 9, 
1933 when the execution case was instituted. 

l agree that the appeal should be allow- 
ed, and having regard to the conduct of 
the judgment-debtor no cost should be 
allowed to him. 


D. i Appeal allowed. 


it was outside the period 
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_, RANGOON HIGH COURT 
Special Second Civil Appeal! No. 6 of 1936 
March 31, 1936 
Dunk gy, J. 

MA BAW E AND oTazrs—APPELLANTS 
versus 
MAUNG PE MYO AND OTHERS — 
RESPONDENTS 
Evidence Act (I of 1872), s.110—Suit for posses- 
sion—Nature of proof—Prima facie case by defendant 
—Defendant proving no title—Claim should be decreed. 
In a suit for possession on the basis of title, the 
plaintiff mus’ recover possession on the strength of his 
own case and he cannot rely on the weakness of the 
defendant’s title to get it. But where he makes out 
a prima facie case it becomes necessary to look at 
the title of the defendant and whén their title is 
examined, it is clear that he never had any title at 
all, the plaintiff's claim must be decreed. U Maung 
Gyi v. Maung On Bwin (1) and Mohima Chunder 


Mozoomdar v. Mohesh Chunder Neoghi (2), relied 
on. 


S. S.C. A. from a decree of the District 
Court, Myingyan, dated September 
30, 1935. 

Mr. Chan Htun, for the Appellants. 

Mr. Ba So, for the Respondents. 


Judgment.—-The suit out of which this 
appeal arises was a suit for the recovery 
of three small plots of land included within 
a single holding. The map which was filed 
with the plaint showed this holding as having 
been divided into four portions, A, B, C and 
D, and the plaintiffs-respondents claimed to 
recover possession of portions A, B and C, 
basing their claim upon their title. Their 
case was that the first three plaintiffs-res- 
pondents are each entitled td one of these 
sections of the holding and that-the other 
two pPlaintifis-respondents are usufructuary 
mortgagees thereof. It appears that the 
tirst three respondents are descended from 
one U Se Lay. U Pe Myo is the sun, Maung 
Ye Tha is a grandson, and Maung Kyu 
isthe Lusband of a deceased daughter, of 
U Se Lay. The defendants-appellanis are 
admittcdly in possession. They based their 
title through a lady named Ma Pwa Tok who 
is deceased They alleged that the whole 
of this holding was given as kanwin to Ma 
Pwa Tok on the occasion of her marriage 
by one Ma Mya Gyi, who is another daughter 
of U Se Lay. As I have said, the case of. 
the respondents was that this land belonged 
originally toU Se Lay. This was denied 
by the appellants in their written statement, 
but they did not attempt to suggest how Ma 
Mya Gyi, from whom they alleged that they. 
derived their title, originally obtained her 
title, and at the hearing of thesuit only one 
of the appellants gave evidence, namely 
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Maung: Tun Yin, and he stated in cross- 
examination: 

..“Tcould not know if U Po Myo and other co-hsirs 
have share in the suit lands or not,” 

and also, . . 

““I do not know if there has been partition among 
the. heirs consisting of: U Po Myo and others, in 
respect of the suit lands.” 

-Tf these. statements amount to anything 
at all, they are an admission that originally 
this. land: belonged jointly to the family of 
U-Be Lay, and consequently it-seems to me 
that it must be held to ‘be common ground 
that the :original owner of this land was U 
Se Lay. - The first three respondents alleged 
in the plaint a distinct title each to one of 
these three ‘small areas. When they came 
to {give evidence, as is unfortunately so 
ysual inithese suits ‘tried in the Township 
Courts of Upper Burma, their evidence was 
vague: in the extreme, and it is clear that 
neither the respondents themselves nor their 
pléader: had , any. idea of what were the 
issues arising in the suit, regarding which 
eyidence . was required. They have stated 
that! this holding beloriged to the ancestral 
estate of their parent U Se Lay, which has 
not yet been partitioned, but it further ap- 
pears from. their evidence that by some oral 
arrangement between themselves they have 
each been cultivating one portion of this 
holding, namely the first three respondents, 
and the remaining heir of U Se Lay, Ma Mya 
Gyi,-who according to them had cultivated 
the plot marked D through a tenant. U Pe 
Myo; who ‘is. the most intelligent of the 
respondents, stated in evidence that this 
gral arrangement, whereby ‘each of them 
cultivated -one plot, had been arrived at by 
mutual: agreement between themselves, 
but -he seemed to think that this was not a 
legal- partition, although of course, it un- 
doubtedly was. As it must be admitted 
that U- Se Lay was the original owner, it 
follows that. these three respondents had 
some. interest. in this land, and it was only 
to be expected that they would obtain a 
share thereof. Therefore this evidence 
in regard to the. verbal partition between 
themselves and Ma Mya Gyi ought to be 
believed, and was sufficient to cast upon the 
appellants the duty of proving that the 
respondents had no title. 

The main grounds on which this appeal 
has been urged are that, as the respondents 
are out of possession, Art. 142, Limitation 
Act, is applicable and the burden of proof 
was upon the respondents of establishing 
their title and of establishing that they had 
been in possessionaof these three plots within 
the last 12 years. Reference is made to 
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s. 110, Evidence Act, and to the case of 
U Maung Gyi v. Maung On Bwin (1), in 
which reference is made to the decision of 
their Lordships of the Privy Council in 
Mohima Chunder Mozoomdar vw: Mohesh 
Neoghi, (2). It is undoubtedly correct that 
if the respondents are to recover possession 
of this land they must recover 
Possession on the strengh of their own title, 
and cannot obtain possession by reason of 
the weakness of the appellants’ title, and in 
this respect the learned District Judge did 
perhaps err in criticising too much the lack 
of title in the appellants. Butit does seem 
tome that once it has been accepted that this 
land was originally the land of U Se Lay, 
then the truth of the case set up by the 
respondents, namely that the first three 
respondents obtained by partition of U Se 
Lay's ‘property three portions of this land 
and Ma Mya Gyi obtained the remaining 
portion, becomes so probable that the 
burden is cast upon the appellants of rebut- 
ting the title to be presumed from these 
facts. To rebut this title there is, of course, 
one matter which does raise an inference 
against the respondents and that 
is that in the year 1931 Ma 
Pwa Tok, who, as I have said, 
is alleged by the appellants to have obtain- 
ed this land from Ma Mya Gyi, sued a tenant 
of the Jand named Maung Po Chit and 
obtained a decree for his ejectment; this 
decree wasexecuted and possession of the 
lend was given to Ma Pwa Tok without any 
objection on the part of the respondents. 
But it may weil be that, as U Pe Myo stated 
in his re-examination, at the time the res- 


‘pondents thought that Ma Pwa Tok had 


only succeeded in regard to that part of the 
holding which is maked D and which the 
respondents admit to have been the share 
of Ma Mya Ggi. Consequently, I must hold 
that the respondents made out a prima facie 
title, and that being so, itis necessary to 
look at the title of the appellants. When 
their title is examined, itis clear that they 
have never had any title at all. They 
claimed their title through Ma Mya Gyi as 
a gift to Ma Pwa Tok. Clearly the gift 
itself was an invalid one. They have never 
proved that Ma Pwa Tok obtained possession 
of the whole of this holding prior to pos- 
session being given to her under a decree of 
the Court. There is much evidence to show 
in regard to the parts A, Band CO that the 
respondents were, until that decree was 


Q)? R85; 117 Ind. Cas. 591; A I R 1929 Rang’ 
(2) 16 O 473; 16 I A23; 5Sar. 321 (P O). 
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Passed, in possession thereof through their 
mortgage. 

_Consequently I must hold that the deci- 
sion of the District Court upon appeal was 
correct, and this appeal fails and is dismiss- 
ed with costs. Advocaie’s fee in this Court 
two gold moulus. 


D. Appeal dismissed. 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 1298 
of 1935 
May 11, 1936 
Jat LAL, J. 

Musammat SATTAN—PLAINTIFE— 
APPELLANT 
VETSUS 
Musammat SAIDAN—Drrenpant— 
RESPONDENT 
Minor—Guardian—Appointment of—Party ap- 
pointed guardian, on compromise between parties to 

suit—Whether proper. 

Though that the Court is not entitled to appoint a 
guardian on the compromise of the parties but that 
it should independently decide what is bestin the 
interest of the minor as a broad proposition is 
correct, still where a party, to the compromise 
agrees to the appointment of the other party to it, 
as a guardian. it is not open to him to appeal 
against the order of appointment in terms of the 
compromise, specially when that other party has 
performed his part of the compromise by with- 
drawing the suit, which he may find it difficult to 
have it restoied, in case the order of appointment 
of guardian in terms of the compromise is set 
aside. Samid Chetti v. Adai Kalan Chetti (1), dis- 
tinguished, 

-Misc. F. C. A. from the order of the Senior 
Subordinate Judge, Lyallpur, dated April 
18, 1935. 

Mr. Ram Lal Anand, Il, for the Appellant. 

Pir 7'aj-2.d-Din, for the Respondent. 

Judgment.—One Mohammad Ali died 
leaving a will whereby he bequeathed his 
property to his muther Musammat Sattan 
for life and after that to his nephew Jafar 
Ali a minor of 12 years of age. It appears 
that this Jafar Ali is a son of Musammat 
Saidan by her previous husband Ahmad 
Ali brother of Mohammad Ali. 

After his death, Mohammad Ali married 
her but subsequently divorced her. After 
the death of Mohammad Ali both Musam- 
mat Sattan and Musammat Saidan claimed 
to be entitled to the guardianship of the 
person and property of the minor. Musam- 
mat Saidan also had instituted a suit for 
a declaration that she was entitled to in- 
herit the property left by Mohammad Ali 


as his widow. After some evidence had 
been recorded, the ladies compromised the 
dispute by declaring Musarmat Sattan to 
be the guardian of the property and 
Musammmat Saidan to be. the guardian of 
the person of the minor. The Court gave 
effect 10 this compromise. 

Oneof the terms was that Musammat 
Saidan had to withdraw the suit that she- 
had instituted claiming the property to be 
hers. This suit she withdrew after the 
compromise. Musammat Sattan has present- 
ed this appeal praying thatthe order ap- 
pointing Musammat Saidan as the guardian 
of the person of the minor be set aside 
merely on the ground that the Court is 
not entitled to appoint a guardian on the 
compromise of the parties but that it should 
independently decide what is best in the 
interest of the minor. This broad propo- 
sition is correct but in the present case’ 
Musammat Satt n herself agreed to the 
appointment of Musammat Saidan. It is 
not open to her to appeal against that 
order. Moreover, Musammat Saidan had 
withdrawn the suit which she had institut- 
ed relying upon the compromise and ifthe 
order appointing her as guardian of the 
person is set aside, she may find it difficult 
to have the suit restored. Moreover, 1 
must assume that when the Court gave 
effect to thecompromise it considered that 
it was the interest of the minor to appoint 
Musammat Saidan as guardian of the person 
of the minor. Samid Chetti v. Adai Kalen. 
Chetti (1), cited by the appellant’s Counsel 
does not apply to the facts of this case; 
because in tbat case the Court had allowed 
an arbitrator appointed by the parties to 
nominate a guardian and thus had dele- 
gated its functions in favour of the ar- 
pitrator. © 

In my opinion, therefore, this appeal is 
not competent, and on the merits, there is 
no force init. I dismiss it with costs. 

D. Appeal dismissed. 

(1) 47 M 459; 84 Ind, Cas. 613; 46 M L J 179; 
(1924) MW N 222; 31ML T15; A IR 1924 Mad. 
484. 
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OUDH CHIEF COURT 
Civil Reference No. 5 of 1935 
July 20, 1936 
BRIYASTAVA, O. J. AND ATA-UL- 


Hagan; J. 
Pandit HARBANS LAL—PLAINTIFF 
versus 
Musammat DHIRAJA KUER— 
DEFENDANT 


Oudh Rent Act (XXII of 1886), s. 108, cl. 16— 
Pukhtedari village—Suit by lambardar for arrears 
of pukhtedari rent payable by under-proprictor 
co-sharers—Whether cognizable by Revenue Court— 
‘Lambardar’, definition of, if confined to superior 
proprietor—U. P. Land Revenue Act (ITI of 190%), 
8. 4, cl. 3. 

There is nothing in the terms of the definition of ‘lam- 
harder’ ins. 4, cl. 3 of the U.P. Land Revenus Act, to 
confine its application to a superior proprietor. In the 
cas3 of an under-proprietary or pukhtedari mahal, 
where all the co-sharers are under-proprietors or 
pukhtedars, the lambardar must be an under-prop- 
ietor or pukhtedar. Suits under cl. (16), s. 108, 
Oudh Rent Act, are not confined to suits for arrears 
of Government revenue payable through the Lambar- 
dar by the persons who are superior proprietors but 
the clause expressly contemplates suits in which the 
claim is made pot for arrears of revenue but for 
arrears of rent payable by the under-proprietor co- 
sharers, Such 2 suit is cognizable by the Revenue 
Court. Sidha Nath v. Sheo Dayal (1), distinguish- 


ed. 

C. Ref. made by the Assistant Collector, 
First Class, Unao, 

Mr. K. P. Misra, for the Plaintiff. 

Mr. Hargobind Dayal, for the De- 
fendant. 

Judgment.—This is a reference by Mr. 
R. N. Singh, Assistant Collector of the first 
class, district Unao, under s. 124-A of the 
Oudh Rent Act. 

The facts which have given rise to the 
reference are that village Kiratpur is a 
pukhiedart village of which the plaintiff is 
the lambardar. He brought a suit for 
arrears of pukhtedari rent alleged to be 
payable through him by the defendant. One 
of the pleas raised in defence was that the 
suit was not cognizable by the Revenue Court. 
The learned Assistant Collector was in 
doubt as tothe correct forum for the in- 
stitution of such suits and has accordingly 
made the reference. 

We are of opinion that the suitis clearly 
covered by the provisions of s. 108, cl. (16) 
of the Oudh Rent Act and is as such cog- 
nizable by the Revenue Courts. The 
material: terms of this clause are as 
follows : ; 

“Suit by a lambardar for arrears of...... .. 
rent payable through him by the co-sharers whom he 
represents... sse eee” 

The wajib-ul-arz of the village shows that 
it is a pukhtedart mahal of which one of 
the pukhtedars is appointed lambardar. 
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It is stated in the order of reference, and 
is not disputed before us, that ithe plain- 
tiff is recorded as a lambardar in the 
village records. The argument that the 
word lambardar as used in cl. 16 is ap- 
plicable only to. a superior proprietor 
appears to us to be quite fallacious. The 
definition of lambardar given in 8.4, cl. (3) 
ofthe U. P. Land Revenue Act, is as 
follows : 

“Lambardar means a co-sharer of a mahal ap- 
pointed under this Act to represent all or any of 
the co-sharers in that mehal.” 

There is nothingin the terms of this 
definition to confine its application toa 
superior proprietor. It seems to us clear 
beyond all doubt that in the case of an 
under-proprietory or pukhiedari mahal 
where all the co-sharers are under-proprie- 
tors or pukhtedars the lambardar must be 
an under proprietcr or pukhtedar. Further 
the use of the words “rent payable through 
him by the co-sharers whom he represents” 
in el. 16 seems toclinch the matter. These 
words would become absolutely meaning 
less if suits under cl. 16 were confined to 
suits for arrears of Government revenue 
payable through the lambardar by the per- 
sons who are superior proprietors. The 
use of the words just quoted leaves no 
doubt that the clause expressly contem- 
plates suits of the nature of the present 
one in which the claimis made not for 
arrearsof revenue but for arrears of rent 
payable by the under-proprietor co- 
sharers. 

Reliance has been placed on a decision 
of the late Judicial Commissioner's Court 
of Oudh in Sidha Nath v. Sheo Dayal 12 
O. L. J. 635 (1). The following observations 
made in that case may be usefully 


quoted : 

“In my opinionths case was rightly brought in 
the Civil Court. The fact that a decree was 
obtained and was executed alters the nature of 
the presentsuit. No doubt if the plaintiffs, had 
made this payment simply on demand and not in 
order to satisfy the decree, their suit for contribu- 
tion would have lain in the Revenue Court, but 
the right of the superior proprietor to obtain rent 
from the under-proprietors of from their lambar- 
dars had merged in his decree. The only rights 
he possessed were to execute the deoree. Every 
suit for contribution founded upon a decree is 
cognizable by the Oivil Court.” 


We are not called upon to express any 
opinion about the distinction drawn in the 
remarks quoted above. It would be enough 
to say that in the present case the suit is 
not founded upon a claimfor contribution 


(1) 12 OL J 635; 89 Ind. Cas, 360; 20 W N 571; 
LR 6 A(0)98; A IR 1925 Oudh 683. 
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based on a.decree and the case is, therefore, 
distinguishable. 

For the above reasons we are of opinion 
that the suit.is governed by s. 108, el. (16), 
and is cognizable by the Revenue Court. 
We answer the reference accordingly. 

N. NG . Reference answered. 


OUDH CHIEF COURT. 
_ Criminal Appeal No. 176 of 1936 
-July 9, 1936 
NANAYUTTY, J. 
MULAIM SINGH AND OTHERS—ÅCOUSED— 
APPELLANTS 
versus 
: BMPEROR— Cowpea nat—Resronpewe 
Criminal trial—Benefit of doubt—Accused. im- 
plicated out of spite and old-standing enmity— 
Held, accused were entitled to benefit of the doubt. 


-Where it appeared that: out of spite and because 
of.. old-standing enmity which existed between the 


MULAIM SINGH v. EMPEROR 


16410 
falsely 


(OUDH) © 


deceased and the accused, the latter were 
implicated in a murder and for this-reason two 
persons named in the first information report were 
not_prepared to support the prosecution story : 

Held, that. the. charge. against the.accuséd was not 
proved beyond all reasonable doubt and they could 
be given the benefit of the doubt. ‘and acquitted. 


Cr. Ap. against ‘thé order of the.. Sessions 
Judge of Hardoj, dated April 18, 1936. 

Dr. J. N. Misra for the Appellant. 

. Mr. S. C. Das, holding brief of the Goy- 
ernment Advocate, for the Crown. ` - 

- Judgment.—This is an appeal againist 
a judgment of the learned_ Sessions, Judge 
of Hardoi convicting the appellants. Mulaim: 
Singh, Puttu Singh and Har Bakhsh Singh 
of an offence under s. 325, and sentencing, 
each of them to undergo seven years’ ngar 
ous imprisonment. Tala 

The following E mi servé - to 
explain the relationship between thë deceas- 
ed and the appellants before 1 me. 














UJJA 
ao | | 
£ ah Sei Bimal Sheo Singh 
4 Ga sh Singh Ganga ss alae Bes 
K ; Ci man in this case. ; |. ‘ 
er ‘a o gaveevidence against Dirgaj Sing E 
- + Muliim Singh. and Har Bakhsh Singh 
-in the murder case of Dirgaj Singh) ' (murdered i nR ago). ` 
x ay 
í Har Bakhsh Singh (P; W. No. 1) a Pas 
A kik Wi 
Sanwal Singh Mulaim Singh (accused. ) 


ea Ki `. Puttu Singh (accused.) 

‘Dirgaj: Singh, was murdered some seven 
years ago and Gaya Singh, the . deceased, 
gave evidence in that case against the 
accused Mulaim Singh and Har Bakhsh 
Singh, who were covnicted of the murder 
of Dirgaj Singh, and who were released from 
Jail only.a year or so before the occurrence 
in: the present case. On December 24, 
1935,. in Bazar Darsohia at about 4 or 5 
gharis before sunset while the cloth 


mevchatt Chhote Lal was sitting in his. 


shop, it is alleged that the three appellants, 
Har Bakhsh Singh, Mulaim Singh and 
Puttu Singh suddenly came and attacked 
Gaya Singh, with lathis, and after giving 
him three blows they ran away. 

On behalf of the piosecution three eye- 
witnesses have been examined, P. W. No. 2, 
Chhote Lal, P. W. No. 4, Lekha Mirshikar 
and P. W. No. $, Sukhua Chamar. In the 
first information report the names of Lekha 
Mirshikar and:Sukhua.Chamar are not to be 


_ this’ witness. 


Har Bakhsh pose (acoused ). 


found but two other persons Maktab. ‘Singh 
Thakur and Nawab ‘Singh arè mentionéd.’ 

These persons were examined’ before the, 
Committing Magistrate and’ they” ‘deposed: 
that they did not see anybody beating the’ 
deceased Gaya Singh: Har Bakhsh Singh, 

in his defence admitted that he beat Gaya : 
Singh, and that Mulaim Singh, and. his 
nephew Puttu Singh, were not present at 
the time of the occurrence. He has examined 
one witness Kuar Singh, who has deposed’ 
that Gaya Singh, asked Har Bakhsh Singh, 

why he was realising rent from his tenants 
and that on this there was an exchange of 
abuse and a lathi fight, that Gaya. Singh, 
aimed his lathi first and in retuin the: 
accused gave Gaya Singh, two or three’ 
blows and Gaya Singh, thereupon fell down 

and subsequently died, and that the other - 
two accused Mulaim ‘Singh and Puttu 

Singh, were not present. The evidence  of- 
receives. some- 


‘eorroboration-' ` 
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. from the statement of Sukhua Chamar, who 
deposed before the Committing Magiatrate 
that he had only seen one person, namely 
Har Bakhsh Singh, at the time of the occur- 
rence and that he had correctly identified 
him and no one else. The learned Sessions 
Judge has chosen to disbelieve the evidence 
of Sukhua Chamar, given before the Com- 
mitting Magistrate, but I see no reason why 
the statement made by this witness in the 
first instance should not be preferred to his 
statement made subsequently in the Court 
of Session. In my opinion, after a careful 
consideration of the entire evidence on the 
record, the guilt of the appellants Puttu 
Singh and Mulaim Singh, is not proved 
beyond and reasonable doubt. It seems 
to me that out of spite and because of the 
old-standing enmity which existed between 
the deceased and the accused, Mulaim 
Singh and Puttu Singh, have been falsely 
implicated by Gaya Singh, and that is the 
reason why Mahtab Singu and Nawab Singh, 
who were named in the first information 
report, are not prepared to support the story 
of the prosecation. 

After a careful consideration of the entire 
evidence on the record, [ hold that the charge 
against Mulaim Singh and Puttu Singh 
is not proved beyond all reasonable doubt. 
L would, therefore, give them the benefit of 
the doubt which ass.il my mind as regards 
their guilt and would acquit them of the 
offence charged against them. 

As regards Har Bakhsh Singh, I am of 
opinion that he has been rightly convicted. 
On his own showing Har Bakhsh Singh, 
admits that he gave the deceased three 
lathi blows, on the lumbar region which 
ruptured the liver of the deceased and so 
caused his death. On behalf of Har Bakhsh 
Singh it has been pleaded that he had the 
right of private defence of person. Even if 
he had, J think he has in the circumstances of 
the case exceeded that right. The quarrel 
alleged by the defence witness as leading up 
to the lathi fight was of a very trivial nature 
and Har Bakhsh Singh, had no business to 
take the law into his own hands. The sent- 
ence passed upon Har Bakhsh Singh is by 
no means too severe. I would, therefore, 
uphold the conviction and sentence passed 
upon the appellant Har Bakhsh Singh, and 
dismiss'his appeal. The appeal on behalf 
of Mulaim Singh and Puttu Singh, is allowed 
and I order their immediate release. 

“ON. Appeal allowed. 
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CALCUTTA HIGH COURT 
Reference under s. 5, Court Fees Act. 
December 10, 1934 
D. N. MITTER, J. 

KARTICK CHANDRA RAY 

versus 
ASHARAM AGARWALLA 

Court Fees Act (VII of 1870), Sch, I, Art.1— 
Decree under O. XXXIV, 7.6, Civil Procedure Code 
(Act V of 1908)—Appeal on—Court-fees payable. 

A decree passed under O. XXXIV, r. 6, Civil Pro- 
cedure Code, is a decree within the meaning of 
Art. 1, Sch. Iof Court Fees Act. Consequently ad 
valorem court-fees are payable on an appeal preferred 
from such a decree. Muhammad Litafat Hussain v. 
Alim-un-nissa Bibi (1), relied on, Lakhi Narayan 
Jagdeb v. Kirtibas Das (2), referred to, Taleb Ali v. 
Abdul Aziz (3), distinguished. 

References under s.5 of the Court Fees 
Act, 1870, by the Taxing Officer (Registrar) 
Appellate Side. i 

Mr. Harendra Kumar Sarvadhicary, 
(with him Mr. Subodh Chandra Dutt), for 
the Appellant. 

Dr. Sarat Chandra Basak, for 
Secretary of State for India in Council. 

Order.—This is a Reference made under 
s. 5 of the Court Fees Act and I have 
been appointed by the learned Chief 
Justice to decide on this Reference. 

The question which arises is whether 
or not ad valorem court-fees are leviable 
ona memorandum of appeal against a 
personal decree in a mortgage suit. It 
appears that the mortgagee obtained a 
preliminary mortgage decree directing the 
sale of mortgage properties. Against that 
decree an appeal has been preferred to 
this Court and ad valorem court-fees have 
been paid on the same. Subsequently 
after the obtaining of a final decree the 
mortgaged properties were cold and it 
appears that the sale proceeds of the mort- 
gage properties are insufficient to liquidate 
the morigage debt. Consequently, the mort- 
gagee applied under the provisions of 
O. XXXIV, r. 6, Civil Procedure Code, for 
a personal decree and he was successful 
in obtaining such a decree. Against that 
decree the present appesl has been filed 
by the mortgagor on a _court-fee stamp 
of Rs. 2 only. The Stamp Reporter reported 
that ad valorem court-fees are leviable 
having regard to the decision of the 
Allahabad High Court in the case of 
Muhammad Litefat Hussain v, Alim-un- 
Nissa Bibi (1). There can be no question 
that a decree passed under O. XXXIV, r. 6 
of the Code of Civil Procedure, is a decree 
within the meaning of Art. 1 of 
Sch. I of the Court Fees Act It 
(1) 40 A 553; 47,Ind, Cas. 561;16 A D J 438, 


the 
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seems that prima facie ad valorem court- 
fees are payable. Butit has been argued 
on behalf of the appellant that he having 
already paid the courtefees on entire 
amount claimed by the mortgagee, should 
not be made to pay twice over the court- 
fees on the same amount or on the amount 
less than the amount which has been 
realized by the sale of the mortgaged pro- 
perties. This question was mooted in the 
case of Lakhi Narain Jagdeb v. Kirtibas 
Das (2), but that was not decided. Sir 
Asutosh Mookerjee, J. in that case observed 
as follows:— 

“We do not decide a question which may possibly 
ariee hereafter, namely, if an appeal is preferred 
against a decree nisi or a decree absolute in a mort- 
gage suit, whether, upon an appeal preferred against 
the decree under s, 90, court-fees can be levied a second 
time; that point is not before us and we reserve our 
opinion upon it”. 

That is the point whith has now arisen 
for decision. The effect of a decree under 
O. XXXIV, r. 6 of the Code, is that it gives 
the mortgagee the. right to proceed against 
the properties of the mortgagor other than 
those covered by the mortgage. In that 
sense I think the mortgagee is entitled to have 
a larger remedy and a wider relief against 
the morlgagor. The question for considera- 
tion with reference to the decree under 
O. XXXIV, r. 6; which may arise is as to whe- 
ther if the person proceeded agaiustis a 
person other than the mortgagor, io wit the 
purchaser of equity of redemption, such a 
decree can be passed against him. Ques- 
tions also of limitation might arise for a mort- 
gagor’s suit if not instituted within either six 
or there years of the due date of mortgage 
a  peisongl decree is barred by 
limitation. Great reliance has been placed 
on a recent Full Bench decision in ihe case 
of Talebali v. Abdul Aziz (3), and it is said 
thata final decree has been held to be 
subservient to and dependant on the pre- 
liminary decree. Therefore it is said that 

if ihe preliminary decree is set aside in an 
appeal from the said preliminary decree, 1t is 
not necessary in view of the Full Bench 
decision to prefer any appeal against 
the final decree. That is no doubt what 
that case decides. There is no reference, to 
the case of a personal decree which can only 
be applied for if after the sale, the proceeds 
of the mortgaged properties are held to be 
insufficient to liquidate the mortgage debt. 
It is no doubt true that sometimes a ecmbined 


9 POL Ta, 2 Ind. Cas. 971. 
) 57 C 1013; 123 Ind. Cas. 305; A IR1929 Cal. 
rA 340 W N 66; 50 C L J 566; Ind. Rul. (1930) Cal. 
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decree is made. That is, at thetime of th® 
passing of a final decree the Court’ alsO 
can pass another decree under O. XXXIV» 
r. 6 of tke Code combining both decrees in 
one and the same decree. Of course if the 
prelimininary decree is set aside, the decree 
under O. XXXIV, r. 6, must necessarily 
go with it. We are concerned with the 
construction which is to be put on the Court 
Fees Act, and if it is once conceded that ` 
an appeal made against a decree passed 
underO. XXXIV, r.6o0fthe Code is an 
appeal from a “decree” within the meaning 
of the Court Fees Act, Sch. |, Art. 1, 
there seems to be no basis for the contention 
that ad valorem couit-fees should not be 
peid. Having regard to the reasons stated 
above we think ad valorem fees must be 
paid. 

The appellant must, therefore, pay the 
deficit court-fees of Rs. 538 due from him 
within one month of this date. If the court- 
fees are paid within this time the appeal will 
proceed, otherwise not. 

D. Reference answered. 


OUDH CHIEF COURT 
Execution of Decree Appeal No. 72 of 1935. 
July 14, 1936 
NANAVUTTY AND Smits, Jd. 

SURAJ MOHAN DAYAL-—DHOREE-HOLDER 
- APPELLANT 
versus 
Kunwar SARUP NARAIN AND ANoTHER— 
J UDGMENT-DEBTORS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 47— 
Execution proceedings—Court allowing hypothecation 
bond tendered to be accepted as sufficient security 
and directing stay—Whether comes within s. 47— 
Order, if appealable. ; 

An order by a Judge in 1 
pending in his Court, allowing the Aypothecation 
bond tendered to him to be accepted as sufficient 
security and directing that the execution proceedings 
be stayed as ordered by another High Court 1s not 
a final order, but merely inthe nature of an inter- 
locutory order, and does not come within the purview 
of s. 47 of the Code of Civil Procedure, ands, 
therefore, not appealable. Mooljee Dharsee & Co. v. 
M. K. Moola (1) and Saraswati Barmania v. Golap 
Das Barman of followed. 

Ex. D. A. against the decree of the Sub- 
ordinate Judge, Sitapur, dated August 29, 
1935. 


Mr. Makund Bihari Lal, for the Appel- 
rant. 

Mr. 
dents. 


Judgment.—This is aneappeal against 
an order cf the learned Subordinate Judge 


execution proceedings 


Radha Krishna, for the Respon- 
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of Sitapur in execution proceedings pend- 
ing in his Court, allowing the hypotheca- 
tion bénd tendered to him to be accepted 
as sufficient security and directing that 


the execution proceedings be stayed 
as ordered by the Allahabad High 
Court. 


At the hearing of this appeal a prelimi- 
nary objection was raised by the learned 
Counsel for the respondents that no ap- 
Peal lies. 

The facts out of which this appeal arises 
are briefly as follows :— 

A suit for possession was filed in the 
Court of the Subordinate Judge of Bareilly, 
and property entered in list B attached 
to the plaint was decreed. The decree was 
subsequently transferred to the Court of 


. the Subordinate Judge of Sitapur for exe- 
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cution, es the property in list B was 
situate in that District. A decree for 
future mesne profiis was also passed. An 
application for stay of proceedings in the 
Court. of the Subordinate Judge of Sitapur 
was filed, and the High Court passed an 
order that proceedings in execution be 
stayed in the Court of the Subordinate 
Judge of Sitapur on the judgment-debtors 
furnishing asecurity of Rs. 15,000 to the 
satisfaction of the execuling Court. The 
judgment-debtors accordingly furnished a 
hypothecation bond on July 11, 1935. The 
Commissioner appointed by the Court re- 
ported that tue property hypothecated was 
worth Rs. 30,000. The decree-holder object- 
ed. His execution was, however, dismissed, 
and the bond w:s accepted as sufficient 
security. Against this order, rejecting the 
petition of the decree-holder and accepting 
the valuation given by the Commissioner 
as correct, this appeal has been filed. 


It has been contended by the learned. 


Counsel for the respondents on the strength 
of the rulings in Mooljee Dharsee & Co. v. 
M. K.Moolla, I.L. R. 3 Rangoon 255 (1) 
andin Saraswati Barmania v. Golap Das 
Barman, I. L. R. 41 Cal. 160 (2, that no 
appeal lies against such an order, which 
is not a final order, but merely in the 


nature of an interlocutory order, and does 


not come within the purview of s. 47 of the 
Code of Civil Procedure. 

In our opinion, the preliminary objection 
is valid, and we accordingly uphold it, and 
dismiss this appeal with costs. 

N. Appeal dismissed. 

(1) 3R 255; 88 Ind. Cas. 740;4 Bur. LJ61; AIR 
ang. 225, Š 
(2)41 O 160; 20 Ind. Cas, 72:17 O WN 1240, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 2240 of 1935 
May 25, 1936 
Jat LAL, J. 
MOHAMMAD DIN—PLAINTIFR— 

Á PPELLANT 
ve TSUs 


Tas MUNICIPAL COMMITTEE, 


SIALKOT—DErENDANT— RESPONDENT 
Punjab Municipal Act (IIT of 1911), s. 49—Sui 
against Municipality under s. 54, Specific Relief 
Act (I of 1877), restraining it from building drain 
on plaintiff's alleged plot—Temporary injunction 
granied—Injunction cancelled due to. approach of 
rainy season, and consequent hardship to public— 
Plaintiff amending plaint and asking for mandatory 
injunction—Notice to Munti.ipality under 5.49, if 
ired. f 
iat suit was filed against the Municipal Committee 
for an injunction under s. 54 of the Specific Relief Act, 
restraining the Municipal Committee from construct- 
ing a drain on land which was alleged by the 
plaintiff to belong to him. On the institution of this 
suit a temporary injunction was prayed for and was 
granted against the Municipal Committee, but the 
latter Tepresented to the Court that the rainy season 
was arriving and thatif the temporary injunction 
remained in forceand the drain was not consequent- 
ly constructed, great public injury might result. 
Thereupon, the trial Court cancelled the temporary 
injunction noting that if the drain was constructed 
and it was found that the Ccmmittee was not enti- 
tled to construct it, the same would be demol’shed. 
The drain was constructed by the Municipal Com- 
mittee andthe plaintif, to meet the situation that 
had arisen by the order passed on the cancellation of 
the temporary injunction and by the construction of 
the dram, converted his suit by amending the plaint 
to one for a mandatory injunction against the Muni- 
cipal Committee directing it to remove the drain. 
To this suitan objection was raised by the Munici- 
pal Committee based ons. 49 of the Punjab Munici- 
pal Act that the suit was not competent without 
notice to the Municipal Committee : | 
Held, that the plaint having been amended in 
this case, and specially under the circumstances men- 
tioned above, s. 49 which should be strictly con- 
strued and it did not apply to the facts of this case, 
It only applies to a suitin which notice is necessary 
and which is instituted without such notice but in 
this case when the suit was instituted no notice was 
necessary and, therefore, s. 49 had no application, 
Mahomed Yasin v. Municipal Committee (1), explain- 

ed and distinguished. f 
S.C A from an order of the Senior 
Subordinate Judge, invested with enhanced 
Appellale powers, Sialkot, dated July 18, 
1935, reversing that of the Sub-J udge, Third 
Class, Sialkot, dated April 5, 1935. 
Sheikh Bashir Ahmad, for the Appellant. 
Malak Mohammad Amin, for the Res- 


pondent. 


Judgment —The appellant instituted a 
suit against the Municipal Committee of 
Sialkot for an injunction under s. 54 of 
the: Specific Relief Act, restraining the 
Municipal Committee from constructing a 
drain on land which was alleged by the 
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plaintiff to belong to him. On the institu- 
tion of this suit a temporary injunction 
was prayed for and was granted against 
the Municipal Committee, but the latter 
represented to the Court that the rainy 
season was arriving and that if the tem- 
porary injunction remained in force and 
the drain was not consequently constructed, 
great public injury mignt result. There- 
upon, the trial Court cancelled the tem- 
porary injunction noting that if the drain 
was constructed and it was found that 
the Committee was not entitle] to con- 
struct it, the same would be demolished. 
The drain was eonstructed by the Munici- 
pal Committee and the plaintiff, to meet 
the situation that hd arisen by the order 
passed on the cancellation of the tem- 
porary injunction.and by the construction 
of the drain, converted his suit by amend- 
ing the plaint to one for a mandatory in- 
junction against the Municipal Oommittee 
directing it to remove the drain. To this 
suit an objection was raised by the Muni- 
cipal Committee based on s. 49 of the 
Punjab Municipal Act that the suit was 
not competent without notice to the Muni- 
cipal Committee. | | 

Now s. 49 provides that no suit shall 
be instituted against the Committee in 
specified instances until the expiration of 
one month next after notice in writing 
has been given to it; an express proviso, 
however,, is added that nothing in the 
section shall apply to any suit instituted 
under s. 54 of the Specific Relief Act. 
Therefore as a condition precedent tothe 
institution of the suit as originally fram- 
ed, no notice was Necessary. But if origi- 
nally a suit for a mandatory injunction 
had been instituted a notice would have 
been necessary. The trial Court decreed 
the suit. The Senior Subordinate Judge 
on appeal, however, rejected the plaint 
merely on the ground that the suit could 
not be instituted without a notice under 
3. 49. He has not decided the case on the 
merits which he should have done in the 
peculiar circumstances of this case 

On appeal by the plaintiff it is urged 
that the plaint having been amended in 
this case, and specially under the circum- 
stances mentioned above, s. 49 which 
should be strictly construed does not 
apply to the facis of this case. It only 
applies to a suit in which notice is neces- 
sary and which is instituted without such 
notice. It is contended that in this case 
“when the suit was instituted no notice 
was necessary and therefore s. 49 has no 
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application. In my opinion this contention 
is well founded. 

Mahomed Yasin v. Municipal Committee 
9 Ind. Cas. 844 (1) has been relied on before 
me by the learned Counsel for the res- 
pondent. That judgment does not, how- 
ever, apply to the facts of this case. In 
that case a suit was instituted before the 
expiry of thirty days from the date of the 
notice; subsequently the plaint was amend~ 
ed after the expiry of thirty days and an_ 
objection raised, that the suit must be 
deemed to have been instituted on the date 
on which it was first instituted and as then 
thirty days from the date of the notice 
had not expired, the suit was incompetent, 
was repelled. Ib was held that in such cir- 
cumstances the suit must be deemed to have 
been instituted when the plaint is amended. 
The facts of this case are distinguisha-.: 
ble. The policy appears to be not to throw 
out suits ona technical objection unless such 
an objection applies strictly to the facts 
of the case. In my opinion in the present 
case it cannot be said that the suit when 
instituted was incompetent for want of 
notice. The amendment having been made 
on account of circumstances which arose 
by the order of the Court passed at the 
instance of the defendant-respondent, the 
plaintiff's suit cannot be defeated on the 
ground of an objection based on want of 
notice. 

I accept this appeal, set aside the order 
of the Senior Subordinate Judge and 
send the case back to him with direction 
to proceed with the appeal on the merits. 
The parties have been directed to appear 
before the Senior Subordinate Judge on 
June 24, 1936. The ‘costs of this appeal 
shall abide the result. 
Appeal accepted. 


D. 
(1) 9 Ind. Cas, 844; 110 P L R1911. 


— 


OUDH CHIEF COURT. 
Criminal Appeal No. 197 of 1936 
July 8, 1936 
Nanavorty, J. 
RAMESHWAR AND OTHERS—AOCUSED 
—APPELLANTS 
versus 
EMPEROR-—COMPLAINANT—RE8SPONDENT 
Penal Code (Act XLV of 1860), s. 100—Accused 
in possession—Deceased and partisans attempting to 
forcibly dispossess them—Both parties armed with 
jathis—Resistance—Right of private defenre of per- 
gon and property—Held, accused entitied to acquit- 


mal. 
Where the deceased and their ý partisans were the 
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‘aggressors and the accused being in lawful posses- 
sion, the deceased and their partisans desired forcib- 
ly. to, dispossess them and both parties were armed 
with lathis and the deceased did cause a reasonable 
apprehénsion‘in the minds of the accused that unless 
they were resisted they would cause death or at least 
grievous hurt tosome ofthe accused: ~ 
- Held, that the accused had the right of private 
defence of person‘and property and were entitled to an 
acquittal. | 

Cr: Ap. against-an order of the Additional 
Sessions Judge, Bahraich, dated May 14, 
19836. . ` 5 

Dr. J. N. Misra, for the Appellant. 

“ Mr.:S.C. Das, for the Government: Advo- 
cate, for the Crown. | : 

Judgment —This is an appeal filed by 
Rameshwar and 15 others against a judg- 
ment of the learned Additional Sessions 
Judge ‘of Bahraich convicting them of 
offences under ss. 147, 325-149 and 304-149 


of the Indian Penal Code and sentencing . 


thém to various terms of imprisonment. 

` I have heard the learned Counsel for the 
appellants as also the learned Advocate who 
iş- holding the brief on behalf of the 
Crown, and perused the evidence on the 
records WE 

“The learned Counsel for the appellants 
has strenuously argued that upon the very 
finding of fact arrived at by the learned 
Additional Sessions Judge all the appel- 
lants are entitled to an- acquittal. The 
learned Sessions Judge -in his judgment 
under appeal writes as follows:— 

“To sum up, the evidence on both sides shows to me 
that Gobrey, Gokaran ani their brother Chnatarpal 
were duly-ejected from the fields contained in the 
khata of Gokulon June 15, 1935, and those fields were 
given to Bala Prasad, Rameshwar, Orilal, Daya 
Shankar and Benchu accused and these new tenants 
were given possession over these fields on July 19, 
(vide D. W. No. 6) for which they executed a kabuliyat 
on July 20. But, true tothe habit of Sikandar. 
puris, Gobrey and his brother tried to get possession 
over.these fields. by going to His Highness the 
Maharajkumar of Kapurthala, but before their appli- 
cation was finally disposed of this marpit took 
place by trying to get this land by force. At the time 
of marpit the accused putta holders had cultivated 
the land and sewn their crops which were being 
reaped by the accused at the time of the marpit 
though the palihar field Callow) was actually the 
site of the marpit.” 


“In the above view of the fact of the legal possession 
being with the accused they had certainly a right 
of private defence of person and property in case 
of armed interference, but the question that remains 
to be seen further is whether they exceeded the 
right of private defence or not in causing the death 
of two persons and grievous hurts to four persons as 
well. as simple burts to‘ Musammat Dhimma and 
Baijnath. The facts proved in this case are that 
the khata of Gokul was cultivated by Bala Prasad, 
Rameshwar, Ori Lal,. Daya Shankar and Benchu 
accused and plot Ne. 812 where, according to both 

arties, the“ marpit took place, was lying palihar 
fallow), whereas its neighbouring plots Nos. 809 and 
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810 as well as plot No. 813-2 had kodon dham under the 
cultivation of Sanwali (P. W. No. 5), Sadhu 
:P. W. No. 6) and one Nanku. The time of marpit 
was admittedly the time of reaping the dhan 
fields eA S60) UE 

“Now granting that these persons and the two 
deceased were the aggressors in the sense that 
they had come armed with lathis and tried to dis- 
possess the ten accused persons from their fields 
and struck the first lathi blow and giving the 
accused the benefit of doubts even then were the ten 
accused justified in beating these persons into a 
pulp by breaking their bones and giving such injuries 
to the others that two of them died within a short 
time ?” 

The learned Sessions Judge afier consider- 
ing the questions of law involved in the 
quotations set forth above came to the 
conclusion that the accused were not pro- 
tected by the provisions of ss. 100 and 103 of 
the Indian Penal Code, and he accordingly 
convicted them of offences under ss. 147, 
325 and 304 of the Indian Penal Code, and 
sentenced them to various terms of imprison- 
ment. 

In my opinion upon the findings of fact 
arrived at by the lower Court which are 
based upon admissible evidence and 
further that the two deceased and their 
partisans were the aggressors, the accused 
had every Tight under the law to resist the 
aggression of these persons even to the 
point of causing their death. Both sides 
were armed with lathis. The accused were 
in lawful possession of the field and the 
deceased and their partisans desired forcibly 
to dispossess them. Under s. 100 of the 
Indian Penal Code it is laid down that the 
right of private'defence of the body extends, 
under the restrictions mentioned in the last 
preceding section, to the voluntary causing 
of death or of any other harm to the as- 
sailant, if the offence which occasions the 
exercise of the right be of any of 
the descriptions hereinafter enumerated, 
namely:— 

First—Such an assault ès may reasonably 
cause the apprehension that death will other- 
wise be the consequence of such assault; 
Secondly—Such an assault as may reason- 
ably cause the apprehension that grievous 
hurt will otherwise be the consequence of 
such assault; ; 

It is clear, therefore, that the deceased, 
who were armed with lathis in the same 
way as the appellants were, did cause a 
reasonable apprehension in the minds of the 
appellanis that unless they were resisted, 
they would cause death or at least grievous 
huri to some of the appellants, and that 
being the case, the appellants are entitled to 
an acquittal. 

The learned Counsel who is holding the 
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brief on behalf of the Crown has made a 
faint attempt to argue that the findings of 
fact arrived at by the learned Sessions 
Judge, that the appellants were in -posses- 
sion of the lend in dispute and that the 
deceased and his partisans were the 
aggressors, are not correct. I regret I 
cannot accede to that contention. The con- 
clusions arrived at by the learned Sessions 
Judge, that the appellants were in actual 
possession of the land in dispute and that 
the deceased and their partisans were the 
aggressors, are findings of fact based upon 
the evidence on the record, and in my 
opinion they are correct findings of fact, and 
in that view ofthe case the appellants are 
all entitled to the benefit of the right of 
private defence of person and property. 

For the reasons given above, I allow this 
appeal, set aside the convictions and 
sentences passed upon the appellants, acquit 
them of the offences charged and order their 
immediate release. 

N. Appeal allowed. 


CALCUTTA HIGH COURT 
Application No. 78 of 1932 
November 27, 1934 
MoNatk, J., 

In re GOBINDLAL MOHATA 

Presidency Towns Insolvency Act (III of 1909), 
ss. 99, 36—“ Firm "—Hindu joint family business, 
whether “firm “—Such business, if can initiate pro- 
ceeding—Hindu Law—Joint family business— Part- 
nership Act (IX of 1932), s. 4. 

The term “firm” is not applicable toa Hindu 
joint family business. The Presidency Towns Insoi- 
vency Act, contains no provision entitling a joint 
family to initiate proceedings and the proceedings 
initiated under s. 36 are 8 nullity and liable to be 
vacated. Lal Chand v. M. ©. Boid and Co. (1), 


relied on. N agi 
Order.—This is an application by the 


insolvent, Gobindlal Mohata, in which he 
originally asked that the two orders made 
in his insolvency should be vacated and 
set aside onthe ground that proceedings 
have been instituted by a joint Hindu 
family and that no such proceedings can 
be brought by such a family under the 
provisions of the Presidency Towns Insol- 
vency Act. 

‘Learned Counsel, however, has informed 
me that he does not now press for setting 
aside the earlier order but that he presses 
the second prayer in his petition, namely, 
that the order dated September 15, 1933, 
for examination of the petitioner and 
Schanlal Mohata under s. 36 of the Presi- 
dency Towns Insolvency Act should be 
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vacated and set aside onthe ground that. 
the application on which that order was 
passed, was made by Bhimraj Pursuram 
which admittedly is the trading name ofa 
joint family business. It has been referred 
toasa “firm” and the petitioner points 
out that that term is no longer applicable 
to a Hindu joint family business. 

This seems quite clear, on referring to 
the definition under s. 4 of the Indian Part- 
nership Act and the recent judgment of 
this Court in Lalchand v. M.C. Boid and 
Co. (1). The relevant section of the Pre- 
sidency Towne Insolvency Act is s. 99, 
which states that any two or more persons 
being partners, or any Person carrying ona 
business in partnership name, muy take 
proceedings or be proceeded against under 
this Act in the name of the firm put learn- 
ed Counsel for the petitioner points out 
that there is no provision under this Act 
which would entitle a joint family busi- 
ness to initiate proceedings. 

It has been urged in opposition that the 
principle laid down by s. 99 of the Civil 
Procedure Code, shonld be followed, name- 
ly, that no decree shall be reversed or sab- 
stantially varied owing to misjoinder of 
parties or for any defect or irregularity in 
any proceedings. The proceedings which 
were ordered under s. 36 of the Presidency 
Towns Insolvency Act have gone on and are 
particularly concluded and Lam now urged 
not to seb them aside. Much isI regret 
it, I feel that I am bound by the provi- 
sions of the Acts to which I have refer- 
red, aud I must hold that the proceedings 
under s. 36 are anullity and must be va- 
cated. No orderas to costs. Certified for 
Counsel. 

D. Order accordingly. 

(3) 38 C W N 914; 152 Ind. Cas. 991; AIR 1934 
Oal. 810; 7R © 339; 61 C 975. 





OUDH CHIEF COURT 
Criminal Revision Application No. 68 
of 1936 
July 7, 1936 
NaNavoTty, J. 

- JAGDISH PRASAD—AcctsEeD— 
APPLICANT 
versus 
EMPEROR——COOMPLAINANT 


RESPONDENT. 

Criminal trial—Revision—Interference by High 
Court—Evidence of accomplices—Lower Appellate 
Court convicting on tainted evidence of accomplices 
—Conviction, if will be set aside in revision. 

Ordinarily it isnot usual for fhe High Court to 
interfere in revision with a decision of the lower 

7 
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Court when that decision is based upon a considera- 
tion of the evidence on the record, but where the 
evidence is that of accomplices and the Jower Ap- 
pellate Court has not given due weight to this 
factor and has upheld the conviction of the appli- 
cants upon the tainted evidence of accomplices, the 
conviction cannot be upheld by the High Court in 
Tevision. Tapeshri Prasad v. Emperor (1) and 
Bhuneshwari Prasad v. Emperor (2), referred to. 

Held, that asthe whole case against the accused 
was engineered by another person, and the convic- 
fion was based upon the testimony of accomplices 
whose evidence the High Court wholly mistrusted, 
the conviction could not legally stand. 


Cr R. App. of the order of the Sessions 
Judge of Rae Bareli, dated May 26, 1936. 

Mr. Siraj Husain, for the Applicant. 

Mr. S.C. Das, for the Government Advo- 
cate, for the Crown. 


Judgment.—This is an application for 
revision against an appellate judgment of 
the learned Sessi ms Judge of Rae Bareli 
upholding the judgment of Pandit Lachhmi 
Narain Chaube, Deputy ‘iagistrate of Rae 
Bareli, convicting the applicant Jagdish 
Prasad of an offence under s. 161 of the 
Indian Penal Code and sentencing him to 
three months’ rigorous imprisonment and 
to pay afine of Rs. 100 or in default, to 
undergo a further term of three weeks’ 
rigorous imprisonment. 

I have heard the learned Counsel for the 
applicant as also the learned Advocate who 
is holding the brief on behalf of the 
Crown, and examined the evidence on the 
record and perused the judgment of the 
lower Courts. 


_ The facts out of which this application 
for revision arises are briefly as follows:— 
The applicant patwari Jagdish Prasad 

reported on January 21, 1935, for remissicn 

of rent in favour of the tenants of Sultan- 
pur Jala in the district of Rae Bareli on 
account of frost. The frost had lasted 
four days from January 16, 1935, to 

January 20, 1935, and had damaged the 

crops of the village. The story of the 

prosecution is that seven days later the 

patwari Jagdish Prasad again went to vil- 

lage Sultanpur Jala in the district of Rae 

Bareli and told the tenant of the village 

that if they each gave him Rs. 2? per head 

he would make a report for remission of 
renton account of damage to the crops 
owing tothe frost. As a matter of fact 
the patwart had already reported for re- 
mission of rent on January 2], 1935, even be- 

fore he is said to have demanded Rs. 2 

per tenunt asa bribe from each of them. 

The alleged payment of the bribe is 

said to have beeh made sometime in August 
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1935 and the complaints against the patwari 
Jagdish Prasad were launched on October 
2, 1935, when two complaints were filed, 
one by Sheo Lochan and Baiju and the other 
by Parag and Kamta, charging Jagdish 
Prasad with an offence under s. 161 of 
Indian Penal Code. These complaints 
were filed in the Court of the District 
Magistrate, whoexamined eight witnesses 
and then sent the complaints for further 
enquiry to the Naib Tahsildar. Subse- 
quently an application was filed by the 
complainants in the Court of the District 
Magistrate pointing out that he should 
himself enquire into the matter and there 
was no need for any further enquiry by 
the Naib Tahsildar. Thereupon the Deputy 
Commissioner withdrew the complaints 
from the Court of the Naib Tahsildar and 
sent them to the Court of Mr. Lachhmi 
Narain Chaube, who has tried and convict- 
ed the patwari Jegdish Prasad of an offence 
under s. 16lof the Indian Penal Code, 
and sentenced him to one year’s rigorous 
imprisonment and to pay a fine of Rs. 100. 

In appeal the learned Sessions Judge has 
upheld the conviction and dismissed the 
appeal. The patwart has thereupon filed 
this application in revision. 

The first question of law raised be- 
fore me by the learned Oounsel for the 
applicant is that the evidence of the pro- 
seculion witnesses is merely that of ac- 
complices and cannot be accepted without 
corroboration. There is not doubt that 
the tenants who depose that they paid 
Rs. 2as a bribe to the patwari are 
themselves accomplices in the offence under 
8.161 of the Indian Penal Code, which 
the patwari has their showing committed. 
Their evidence, therefore, deserves to be 
scrutinised with very great care. 

In Tapeskri Prasad v. Emperor, 15 A L.J. 
127 (1), a Bench of two learned Judges 
of the Allahabad High Court has laid down. 
that in a charge under s. 161 of the Indian 
Penal Code it is to be remembered that 
the principal witnesses for prosecution 
are necessarily guilty of abetment of the 
offence with which the accused person is 
charged and their evidence must be put 
onthe foo'ing of the evidence of an accom- 
plice. 

Similarly in Bhuneshwari Prasad v. King- 
Emperor, 80. W. N., 503 (2), a learned 
Judge of this Court interfered with the 
ane 15 A L J 127; 38 Ind. Cas. 429; 18 Cr. L J 


5, 80 NA a. 503; 182 Ind. Cas 234; A I R1931 
u 72; 32 Cr. ; Ini. Rul. (193 
250; (1931) Or. Cas. 444, a is) Oudh 
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onviction of an applicant for an offence 
nuder s. 161 of the Indian Penal Code and 
held that though it was not usual for the 
High Court to interfere in revision with the 
decision of the lower Court when that 
decision was based upon a consideration of 
the evidence, yet the High Court had 
power to examine that evidence even 
in the exercise of its revisional powers, if 
there were reasons justifying it in doing 
80. 

In the present case the following fact 
are clearly borne out from the record. 

The complaints were filed by the tenants 
against the patwari Jagdish Prasad on 
October 2, 1935, whereas the report for 
remission of rent wasmade by the patwari 
nine months earlier on the January 21, 
1935, and the alleged demand for a bribe 
of Rs. 2 from each tenant is said to have 
been made seven days later. There is'no 
explanation forthcoming as to why the ten- 
ants Sheo Lochan and Baiju and Parag 
and Kamata delayed fornine months be- 
fore they filed their complaints against 
the patwari. Further, it is significant to 
note that on February 11, 1935, twelve 
tenants of village Sultanpur Jala filed a 
petition in the Court of the Deputy ! om- 
missioner praying for remission of rent. In 
that application it is nowhere alleged that 
a demand for Rs. 2 was made from each cf 
them by the patwari. There is no com- 
plaint of any kind against the patwuri 
Jagdish Prasad. 

The learned Sessions Judge has laid 
stress upon the fact that this was most 
judicious ecnduct on the part of these 
tenants in that they did not complain 
against the patwari nor revea'ed to the 
Deputy Commissioner the fact that the 
patwart had been demanding bribes from 
them. If that was so, then there was no 
reason for those very same tenants to com- 
„plain against. the parwari in October 1935. 
"Even without alleging that the patwari had 
taken bribes, these tenants migat have 
hinted that the patwari was vol doing his 
duty in not reporting the damage done by 
the frost inthe month of January, 1935. 
As amatter of fact the patwari had actu- 
ally made his report on January 21, 1935, 
and the s:atistics given by the patwart 
in hisreport were absolutely correct and 
very honest, so that I for my part fail to 
understand how the patwari could have be- 
haved in the manner alleged by the com- 
Plainants Sheo Lochan and Baiju and 
Parag and Kamta. It is further signilicant to 
note that these humble tenants Sheo Lochan 
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and Baiju, Parag and Kamta, who filed their 
complaints against the patwart  for:an 


offence under s. 161 of the Indian Penal 
Code, engaged three lawyers, one on 
Rs. 20 a day, another on Rs. 18 a day and 
a third on Rs. 8a day and they also bore 
other incidental charges, suchas hire of 
motor cars, etC. for taking these lawyers from 
headquarters into, camp It is impossible 
to believe that these poor tenants paid: 
these expenses out of their own pockets. 
I have, therefore, no doubt whatsoever as 
proved by the evidence on thé record that 
the zamindar Pandit Sant Din his got - up 
this case against the patwart. A 

Ordinanily, as pointed out: by my sated 
brother, Bisheshwar Nath Srivastava, J. it 
is not usual for the High Court to inter- 
fere in revision with a decision ‘of the. 
Court when that decision is based; 
upon a consideration of the evidence. on. 
the record, but where as in this case the: 
evidence is that of accomplices and the 
lower Appellate Court has not given due 
weight to this factor and has: upheld: the 
conviciion of the applicants’ upon the 
tainted evidence of accomplices, the con- 
viction cannot be upheld by this Court in 
revision. I have no doubt whatsoever 
upon the evidence onthe record that the 
applicant has been victimised by the zamin-. 
dar Pandit Sant Din, who was offended 
with the applicant in that in his capacity 
as patwari of the village he reported the 
damage done by the frost and recom- 
mended remission of rent in favour of the 
tenants, conduct, which’ in the eye of the 
zamindar was most reprehensible and 
injurious to the latter's interest 

It has been argued on behalf of the: 
Crown that if the “patwari Jagdish Prasad 
was infavour of the tenants and had 
reported for remission of rent, then these 
tenants of village Sultanpur Jala would. 
not turn against him and give false 
evidence against their friends. This argument’ 
overlooks the powerful influence which’ 
the zamindar of the village Pandit Sant: 
Din in virtue of his being the propriétor 
of the village did and could exercise over 
some of his tenants. The'fact -remains. 
that the patwari did make his report 


for remissiin of rent as early ` as- 
January 21,1935, and: the complaints: óf 
the tenants were not filed before the 
Deputy Commissioner till October 2, 


1935, and there is nò sensible reason “to 
explain the conduct of the tenants’ in this: 
respect. The evidence on, the record and 
the circumstances of the’case ‘and the- 


1936 
proved facts of the case leave no room 
from doubt in my mind that’ the whole 
case against the applicant patwari Jagdish 
Prasud has been engineered by Pandit 
Sant Din, and as the conviction of the 
applicant is based upon the tainted testi- 
mony of accomplices whose evidence I 
wholly mistrust, the conviction cannot legal- 
ly stand. =. : 

For the reasons given above I allow this 
application for revision, set aside the con- 
viction and sentence passed upon the ap- 
plicant Jagdish Prasad, acquit him of the 
offence charged and direct that the fine, if 
paid, be .refunded to him. . 

The applicant is entitled to be reinstated 
to his post of patwari, but it would be 
expedient, both in his own interest as well 
as in the interest of the zamindar and 
_tenants of Sultanpur Jala, that he should 
be transferred to another circle. 

-N. Application allowed. 
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OUDH CHIEF COURT 
Civil Application No. 1 of 1936 
July 1 , 1936 
Srivastava, J. 
His Higungss Raja Rajgan Sri 
Maharaja JAGAT JIT SINGH or 
KAPURTHALA. Tarouca Maharaja 
Kumar KARAMJIT SINGH—Pta1nTIFF 


—APPLICANT 
vers ıs o 
MANODAT--DEFENDANT—OpPPrOsITE PARTY 
Limitation Act (IX of 1908), Sch. I, Art. 75— 


Waiver—Obligee given right to whole amount on 
‘default in payment of any instaiment—Whether 
can waive the benefit of it on default and avail 
himself of it ‘on default of subsequent instalment— 
Waiver,what amounts to—Inference from surround- 
ing circumstances. 

‘Where the obligee is given the right to sue for 
the whole amount on the occurrence of default in 
payment of any instalment, it is opento him to waive 
the benefit of that provision on the occurrence of 
default in payment of an instalment and yet to avail 
himself of that provision when a similar default 
takes place in the payment of a subsequent instal- 
ment. Godar Shah v. Fazal Ilahi (1), relied on. 

What amounts tO waiver must depend upon the 
circumstances of each case. It is no doubt true 
that it cannot be laid down as a general rule that 
wherever a person omits'to claim a particnlar 
amount it must be held to constitute ‘a waiver. It 
is not necessary for a creditor to adduce affirmative 
evidence in support of waiver. In. fact generally it 
js to be inferred from all the surrounding circum- 
stances. 

‘When the plaintiff does not take any action to 
recover the fist instalment within three yearsor to 
sue for the whole amount of the bond on the basis of 
that default, it mayebe presumed that he waived his 
right in respect of it. 
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App. C. for revision of an order of the 
Munsif (as Judge of S.C. Court), Kaisar- 
ganj at Bahraich, dated September 21, 1935. 

Mr. Siraj Husain, for the Applicant. 

Mr. Mauji Lal, for the Opposite Party. 

Judgment.—This is an application in 
revision under s. 25 of the Provincial 
Small Cause Courts Act. The plaintiff 
sued for recovery of Rs. 246-6-0 on the 
basis of an in-talment bond dated 
March 23, 1931. The first instalment was 
payable on December 24, 1931, the second 
instalment on June 18, 1932, and the re- 
maining instalments on subsequent dates 
which are not material. The Civil Courts 
colsed for the long vacation from June 4 to 
July 3, 1935, and the-suit was instituted on 
July 4, 1935, when the Courts re-opened. 
It was stated in the plaint that the claim 
in respect of the first instalment had be- 
come barred by ime and it was excluded 
from ti:e amount claimed in the suit. The 
suit related not only to instalments which 
had fallen due before the suit but also 
to future instalments. The plaintiff based 
his claim in the plaint on the provision 
in the bond which entitled the obligee to 
sue for the whole amount in case of default 
in payment of any instalment. The learn- 
ed Munsif of Qaisarganj, at Bahraich 
dismissed the suit on the ground that it 
was barred ‘by limitation. He seems to 
have been of opinion that the plaintiff 
could have sued for the whole amount 
only if he had availed himself of the 
cause of acticn which had accrued to him 
by the failure of the defendant to pay 
the first instalment. lam of opinion that 
the view of the learned Munsif is not 
correct. The parties are agreed before me 
that the case is governed by Art. 75 of 
the First Schedule of the Indian Limitation 
Act. This article runs as follows: — 


“7b. Ona promissory Three 
note or bond payable by years. 
instalments, which pre 
vides that, if default be 


When the de- 
fault is made, un- 
less where the 
payee or obligee 


made in payment of waives the benefit 
one or more instalments, if the provision, 
the whole shall be due. and then when 


fhesh default is 
made in respect of 
which there is no 
such waiver.” 

I am clearly of opinion that in acase like 
the present where the obligee is given 
ihe right to sue for the whole amount on- 
the occurrence of default in payment of 
any instalment, it is open to him to 
waive the benefit of that provision on the 
occurrence of default in payment of an 


439 À 


instalment and yet to avail himself of that 
. provision when a similar default takes 
place in the payment of a subsequent 
instalment. I am also supported in this 
view by the decision of the Lahore High 
Court. In Godar Shah v. Fazal Ilahi, A. 
I. R. 1936 Lahore, 570 (1). 

The learned Counsel for the defendant 
has further contended that there is nothing 
to show that there was any waiver by 
the plaintiff in respect of the first instal- 
ment. It has repeatedly been observed 
that what amounis to waiver must depend 
upon the circumstances of each case. It 
is no doubt true that it cznnot be laid 
down as a generalrule that wherever a 
person omits to claim a particular amount 
it must be held to constitute:a waiver. 
But taking the circumstances of this case 
into consideration I have no hesitation 
in holding that the plaintiff must be deem- 
ed to have waived the first default. It is 
not necessary for a creditor to adduce 
affirmative evidence in support of waiver. 
In fact generally it is to be inferred 
from all the surrounding circumstances. 
It cannot be denied that. the plaintiff was 
aware of the fact that his claim in res- 
pect of the first instalment had become 
barred- by time. This is expressly so 
stated in the plaint. It is equally clear 
that he did not, make any claim in res 
pect of the amount of the first instalment. 
An examination of the plaint shows that 
it was framed especially with an eye 
on the provision of Art. 75 with a view to 
claim the whole amount of the bond on 
the basis of the provision entitling the 
plaintiff to recover the whole amvunt on 
the occurrence of default in payment of 
any istalment. 

It was also argued that the waiver must 
be made within three years of the de- 
fault. It might well be presumed in the 
circumstances of the case that when the 
plaintiff did not take any action to recover 
the first instalmen. within three years or 
to sue for the whole amount of the bond 

“on the basis of that default he waived 
his right. then in respect of it. I am 
therefore of opinion that in the present 
case it must be held that there was a waiver 
on the part of the plaintiff in respect of 
the first instalment and that the claim is 
within time from the second default 
made in respect of the instalment pay- 
able on June 18, 1932. $ 
I accordingly allow the application, set 


(I) A I R1936 Lah. 570; 164 Ind. Cas. 59; 38 P L 
357. : 
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aside the decree of the lower Court and 
send the case back for decision accord- 
ing to law. Costs here and heretofore 
will abide the result. i 

N. Application allowe `. 


LAHORE HIGH COURT 
First Civil Appeal No. 1164 of 1935 
ADDISON AND ABDUL Rasp, JJ. 
Musammat WANTI AND ANOTAER —DEFEND- 
ANTS—APPELLANTS 
versus 
BINDRA BAN DASS AND 0OTHERS— 
PLAINTIFFS—RESPONDENTS 

Religious Endowment—Wakf—Succession to prop- 
erty from guru to chela—Property, whether waki— 
Revenue Records—Mahant entered as owner—Value 
of entry. 

Where it has been established that succession to. 
the property has: always been from guru to chela, 
the institution must be held tobe wakf. 

The mere fact that in the revenue papers the 
mahant is named as owner of the revenue paying 
land does not amount to anything. Court of Wards 
v Ilahi Bakhsh (1) and Raghunath Das v. Gajpat 
Rai (2), relied on. i 

F. C. A. from the decree of the Subordi- 
nate Judge, First Class, Sargodha, dated 
May 11, 1930. 

Messrs. J. L. Kapur and R. C. Man- 
chanda, for the Appellants. 

Messrs. Mehr Chand Mahajan and Ratan 
Lal Chawla, for the Respondents. 

Addison, J.—The plaintiffs having ob- 
tained the sanction of tke Collector under 
s. 92 of the Civil Procedure Code, have > 
brought the present suit for a declaration 
to the effect that the Bhagwan Daswala 
Tikana together with houses and land 
attacued thereto was wakf and dharamarth 
and that Bawa Mathra Das, the mahani, 
had no right to make a will in respect of 
those properties in favour of his wife and 
daughter, the defendants. It was furiher 
prayed that there suould be a scheme ar- 
ranged for the management of the Tikana. 
The suit has been decreed and defendants 
have appealed. The Thakardwara in ques- 
tion is situated in village Girot in Khushab 
Tahsil of Shahpur District. It was founded 
in 1853 the first mahani being Bhagwan 
Das, the second Lal Das and, the third 
Mathra Das. There is a mandir attached 
to the Thakardwara in which Thakarji has 
been installed and is worshipped by the 
Hindu public. Tue first two mahants were 
celibates but Mathra Das married. His 
daughter by this marriage is Musammat 
Tulsi Bai, defendant No. 2. On the death 
of his first wife he married Musammat Want, 
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defendant No.1, and it is stated- that he 
secured her as his wife by giving his 
daughter Tulsi Bai in marriage to the bro- 
ther of Musammat Wanti. Mathra Das died 
on October J, 1924, without appointing a 
chela. It is claimed, therefore, that the 
management reverted to the bairagi bhele 
and that Mathra Das had no power to will 
away his property to his wife and daughter. 

The defendants admitted the existence 
of the Thakardwara but pleaded that it 
was the personal property `of the Mahant 
Bhagwan Das. It was claimed that the pro- 


perty had never been dedicated and was - 


not wakf. In this connection the statement 
of the.Gounsel of defendants recorded on 
July 10, 1934, is important. He admitted 
that the first mahant of the Tikanain ques- 
tion was Bhagwan Das, the second Lal Das, 


who was the chela of Bhagwan Das, and the | 


third Mathra Das, who was the chela of 
Lal Das. 


“was nominated by the preceding mahant. 


He then went on to claim that the. two. 


defendanis were mahanis, though women. 
Shortly afterwards he. resiled “from this 
statement and made another statement to 
the effect that the defendants did not main- 
tain that they were mahanis. They claim- 
ed to succeed to the property as the per- 
sonal heirs of the last mahani, He then 
made another contradiction by adding 
‘that there was no mahani now and that 
Mathra Das even was not a mahant. 

On the evidence nothing can be clearer 
than that the three persons named were 
mahants and that suecession was from 
guru to chela. It is also clear that the 
public worshipped at this bairagi institu- 
tion and subscribed to its funds. Two of 
the defendants’ own witnesses, namely, Ji- 
wan Das and Tara Chand, have gone: consi- 
derably against the defendants. “Phe former 
‘stated that succession had been from 
guru to chela and that there were sewaks 
of-the mahant of this gaddi. He further 
admitted that a new temple or mandir 
was under construction and that one Khem 
Chand had donated a sum of Rs. 300 for 
this work. The latter stated that a mahant 
among the bairagis can marry and that no 
one had objected to the marriage of Mathra 
Das. He admitted in eross-examination 
that this was a bairagi institution run by a 
| mahant. - 

Bairagis are of two classes—celibates and 
married, The first two mahants of this in- 
stitution were celibates but Mathra Das, 
after he had sueceeded, did marry. This 
would not necessarily cause him to be ex- 
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Ye also admitted that the mahant. 


133 


cluded from the institution. He appointed 
no chela, however; and defendants claim as 
his natutal heirs. In order that they should 
succeed, they must establish that the pro- 
perty is not dedicated property but the 
private property of the mahants. This is 
disproved by the plaintiffs’ witnesses as 
well as certain witnesses of the defendants 
who have established that succession has 
always been from guru to chela and there 
are many authorities to the effect that in 
these circumstane3s the institution must ba 
held to be wakf. 

The mere fact that in the revenue papers 
of the re- 
venue paying land does not amount to any- 
thing. Séein this connection Court of 
Wards v. Ilahi Baksh (1), as well as Ras, 
ghunath Das v. Gajpat Rai (2). The usual 
entry in the revenue papers is in the 
mahant's name. 

Even in the will under which the defend- 
ants claim Mathra Das stated that the 
legatees would have no right to alienate 
any of the property. This shows that he 
knew that it was- religious property. The 
mahant is manager and the succession is 
clearly from guru to chela. That being so, 
and as no.chela has been appointed, the 
suit was properly brought for a scheme to 
be made. 

Noattack was made before us against 
the scheme which is as follows:—Invita- 
tions are to be issued. to the mahants of 
batragz institutions in Rawalpindi, Pesha- 
war, Campbellpur, Mianwali, Shahpur, 
Jhelum, Gujrat, Dera Ismail Khan, Bannu 
and Jhang Districts. A special invitation 
is to be issued to. the President of the Katas 
Raj Mandal, the head of the bairagi bhek. 
These persons are directed to meet and 
elect a mahani who will. be declared the 
mahant of the gaddi and’ will manage the 
institution. 

The suit has been propeily decided and 
we Soar the appeal with costs. 

Appeal dismissed, 

a) 40 C 297; 17 Ind. Cas. 744; 40 IA 13; 27 P R 
1913; 1 P W R 1913; 11 AL J-265; 13 MLT 318; 
(1913) M WN 270; 17 ULI 360; 83 ‘P L R1913; 15 


Bom. L R 436; 24M LJ 61 (P G). . 
ma A IR 1934 Lak. 419; 35 P LRAHYI TIR L 
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- __ MADRAS HIGH COURT 
Civil Revision Petition No. 1619 of 1935 
< and 

Appeal against Appellate Order No. 196 

of 1931 
December 6, 1935 
WADSWORTH, J. 
PAPARAJU VEERAGHAVAYYA— 
PETITONER 

i VETSUS 

ATLURI VENKATA LAKSHMAYYA 

AND ANOTHER— OPPOSITE PARTY 

Civil Procedure Code (Act V, of 1908), 0. XXI, 
r. 2—Court thinking that amount certified by decree- 
holder was less than what was actually paid—Court, 
if can hold enquiry. ; 

Although there is no specific provision in the Civil 
Procedure Code, for.an inquiry, when the materials 
put before the Court by the decree-holder are such 
as to put the Court on notice that there isa dispute 
between the parties as to whether the amount certi- 
fied is less than the amount which had been actually 
paid, there is no positive illegality in the action of 
the Court in.giving notice to the judement-debtor 
and going into those matters and enquire as to whe- 
ther more has been paid than that which the decree- 
holder certifies, ` i 

Sub- 


C. Rev. P. from the order of the 
Judge, Guntur, in A. S/‘No. 112 of 1930. 

Messrs. V. Govindarajachari and P. 
Satyanarayana Rao, for the Petitioner. 

Mr. Ch. Raghava Rao, for the Opposite 
Party. 

Judgment.—This appeal (A. A. A. O. 
No. 196 of 1931) is preferred against an 
order in execution and, on a preliminary 
objection that no appeal lay, the suit being 
one of a small cause nature, it was con- 
ceded for the appellant thatthe filing of this 
appeal was an error and that it should have 
been filed asa civil revision petition, the 
question raised being one of jurisdiction. I 
have therefore treated the case as a civil 
revision petition and gone into the legal 
. question raised. The facts are that there 
was & compromise of an execution proceed- 
ings and itis alleged that the compromise 
entailed lump sum paymentin cash and the 
execution of a promissory note by: a third 
party. The-appellant contended that though 
he gave a receipt as if he had received the 
full amount under the decree, actually the 
portion represented by the promissory note 
was not received and the promissory note 
was not executed. Thé appellant therefore 
filed a memorandum in Court certifying 
satisfaction only tothe extent to which he 
admitted receipt of cash and reciting trouble 
which had arisen regarding the promissory 
note. The executing Court apparently 
thought it better to hold a full investigation 
into the facts and directed an application to 
be filed by the appellant and gave notice 
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to the judgment-debtor. Thereupon, the 
judgment-debtor filed a counter-affidavit in 
which he contended that full satisfaction 
ought to be recorded. Upon this the Court 
enquired into the merits, found that the 
decree was fully satisfied and ordered a2- 
cordingly. ‘There was an appeal which was 
dismissed. 

It.is contended here that when a decree- 
holder certifies part satisfaction, the execut- 
ing Court has no option but to record part 
satisfaclion and cannot enter into an en- 
quiry asto whether more has been paid 
than ihat which the decree-holder certi- 
fies. It is undoubtedly correct that sub-r. 
(1), O. XXI, r. 2, Civil Procedure Code, does 
not in terms contemplate any such inquiry 
as that which was instituted by the execut- 
ing Court in this case. However granting 
that there is no specific provision in the 
Code for such an inquiry, when as in this 
case the materials put before the Cuurt by the 
decree-holder were such as to put the Court 
cn notice that there was a dispute between 
the parties as to whether the amount certi- 
fied was less than the amount which had 
been actually paid, I see no positive ille- 
gality in the action of the executing Court 
in giving notice to the judgment-debtor 
and going into those matters though it is 
true that the Code contains no specific 
provision for such action, Even assuming 
that the executing Court acted irregularly in 
giving noticelto the judgment-debtor when 
the judgment debtor came into Court and 
filed a counter-affidavit asserting that 
the decree was fully satisfied, 
the Court has a discretion to treat 
this counter-affiidavit as an application 
under sub-r. (2), O. XXI, r.2, and if it 
chooses soto treat it, the subsequent 
finding in accordance with the allegation 
in the counter-affidavit may legally be treat- 
ed asa record made under sub-r. (2), 
O. XXI, r. 2. In this viewI hold that the 
Court’s order was not passed without juris- 
diction and I dismiss the petition with 
cost. 

A./D Petition dismissed. 


CALCUTTA HIGH COURT 
Reference No. 10 of 1935 
April 4, 1935 
Lort-WILLIAMS AND JACK, JJ. 
LOKENDRA LAL PAL CHOUDHURY 
— ACCUSED 
VETSUS 
EMPEROR—ComMPL&INANT 
Criminal Procedure Code (Act V of 1888), es. 144; 


we 


_ . Mr. Suresh Chandra Talugdar, for the 
' Accused. 
Mr. Jitendra RK. Sen Gupta, for the 
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195, 487—Order under s. 144, directing person to do 
certain act—Legality of-—Disobedience of such order 
—Whether offence under s. 188, Penal Code— 
Magistrate passing order under s. 144, Criminal 


Procedure Code, if can take cognizance of offence: 


under s. 188, Penal Code—Proper procedure—Penal 
Code (Act XLV of 1866), s. 188. 

„ The words “to abstain frcm a certain act” in 
El 14 of the Criminal Procedure Code, do not em- 
power Magistrates to maks a positive order requir- 
ing a person to doa particular thing. This crier 
being without jurisdiction, the subsequent order 
summoning the person under ss. 188, Penal Code, 
for disobeying the order under s. 144, Criminal Pro- 
cedure Oode,is without jurisliction. Emperor v. 
B. N. Sasmal (2), relied on. 

A Magistrate passing an order under s. 144, Criminal 
Procedure Code, cannot take cognizance of an offence 
under s. 188, Penal Code, for disobedience of his own 
order; he must make a complaint under s. 195; s. 
487 of the Criminal Procedure Code, prohibits the 
trial of the case under s. 188, in these circumstances 
by ths Magistrate. 


Complainant. -` | 

: Lort-Wiltiams, J.—This is a reference 
under s. 438 of the Code of Criminal Pro- 
cedure. 

A motion was made on December 10, 
1934, and the Sub-Divisional Officer of 
Madaripur, summoned the petitioner 
Lokendra Lal Pal Choudhuri under s. 
of the Indian Penal Code, for not obeying an 


ex parte order of injunction made by the- 


Deputy Magistrate on October 12, 1934, 


under s. 144 of the Code of Criminal Pro-- 


cedure. The Sub-Divisional Officer also 
started a proceeding under s. 107 of the 
Code against the petitioner, because he 
apprehended that the petitioner would com- 
mit a breach of 
Jetty which was the subject-matter of dis- 
pute in the proceedings under s. 144, Ori- 
minal Procedure Gode. 

The Sessions Judge recommends that all 
the three orders should beset aside. The 
first order under s. 144 was that the peti- 
tioner should remove the Jetty which had 
been already completed on October 5, 
1934. This order the Sessions Judge con- 
siders illegal and we agree with him. 

In the case of Kusum Kumari Debi y. 
Hem Nalini Debi (1) it was decided that 
under s. 144 of ihe Criminal Procedure 
Code, a Magistrate is entitled to make a 
restrictive order preventing the opposite 
party from doing an act; but the section 
does not enable him to make a mandatory 
order directing the opposite parly to do 
some act, 

(D) 38 © WN115; b6 Ini, Cas. 169; A IR 1933 
Cal. 724; 6R O 181; 38: Or. L J 1192; (1983) Cr. 
Cas, 1274. 
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the peace regarding a 
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In the case of Emperor v. B. N. Sasmal 
(2) this Court held that the words “to 
abstain from a certain act” in s. 144 of the 
Criminal Procedure Code, do nob empower 
Magistrates to make a positive order re- 
quiring a person to do a particular thing. 

In In the matter of Ghulam Durbesh (8) 
there is- case under the corresponding 
s. 62 of the old Code to a similar effect. 

This order being without jurisdiction, 
obviously the subsequent order under s. 188 
was without jurisdiction. Moreover, the 
Sub-Divisioual Officer had no power totake 
cognizance of a case under s. 188, because 
the offence complained of was disobedience 
of his own order. He must make a com- 
plaint under s. 195; s. 487 of the Criminal 
Procedure Code prohibits the trial of the 
case under s. 188 in these circumstances 
by the Magistrate. 

:, With regard to proceedings under s. 107, 
the learned Sessions Judge says that no 
application about apprehension of a breach 
of ihe peace was made regarding a com- 
pleted jetty. It is not clear from the re- 
cord whether the dispute was about one 
jetty or a jetty plus extensions toit. But in 
any case the learned Sessions Judge was 
of opinion that at the time he made the 
reference, there was no apprehension of a- 
breach of the peace. It isto bo borne in 
mind that the proceedings under s. 107- 
were started in November last and the re- 
ference was made by the learned Sessions 
Judge so far back as January 18 ofthis- 
year andit is probable thatthe losal con-, 
Hitions had considerably altered in the, 
meantime: f ; 

The result is that all these orders are set 
aside. Ifnow there isany immediate ap- 
prehension of a breach of the peace by any 
of the parties, further proceedings can be . 
instituted against one or both. 

The reference is accepted. 

Jack, J—I agree 

D. Orders set aside. 

(9) 58 C 1037; 130 Ind. Cas. 872; 53 © L J175; 
32 Gr, L J592; A 1R 1931 Cal. 263; Ind. Rul, (1931) 
Cal. 392; (1931) Cr. Cas, 295, 

(3) 10 W R 36 Cr. 


LAHORE HIGH COURT 
Criminal Revision No. 337 of 1936 
April 29, 1936 
CURRIR, J. 
SUNDAR SINGH —AcCUsED—PRTITIONER 
VETSUS 
EMPEROR—Opros!Itz Party. 
Criminal triel—Incriminating arlicle, possession 
of~—Nature of possession necessary to constitute 
offence. i 
To constitute criminal 





liability, possession must 
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be actual and not Condtructive. Possession of 
which a.man is not conscious, cannot constitute an 
offense. ` 

Cr. R. from an order of the Sessions 
Judge, Ludhiana, cated February 17, 1936. 

Report.-—Three men, Sundar Singh, 
Ganga Singh and Dalip Singh, were challan- 
ed under the Excise Act for possession of 
two bottles of illicit liquor, which were 
recovered from ahouse jointly owned by 
them. The Magistrate has convicted Sundar 
Singh alone, because he is the eldest mem- 
ber of the family. Sundar Singh, who has 
been awarded a non-appealable sentence ap- 
plies for revision of the Magistrate’s order and 
after going though the record I consider the 
caseto be a fitone for reference to the 
High Court. 


Sundar Singh and Ganga ‘Singh are 
real brothers and Dalip Singh is 
their neplew. According to 
presecution story, the accused live to- 
gether and own two houses one of which 
is used by them for residence and the other 
for tying cattle and storing fodder, ete. 
The residential house was searched first 
and two bottles of illicit liquor were re- 
covered from there. The raiding party 
then preceeded to the cattle house which 
was locked. Dalip Singh produced ihe key 
of the house and two bottles containing 
illicit liquor were found buried in fodder. 
The defence was that the accused had a 
partner in cultivation, named Bachna, who 
lived in the catile-house and possessed a 
duplicate key. He had a quarrel with the 
accused about his share of the produce 
and in order to take reverge he had planted’ 
the bottles in the cattle-house without the 
accused's knowledge. 

The learned trial Magistrate has, I think, 
rightly rejected the defence version; but 
he has, in my opinion, convicted the wrong 
man. Ishar Singh (P. W. No. 2) states that 
Sundar Singh was not present at the 
time of the recovery. The evidence of 
Jmam Din (P. W. No. 3) is also to the same 
effect: as he says ihat two accused were 
present andthe third came after the re- 
covery. Ishar Singh has further stated that 
Ganga Singh and Dalip Singh, drink, but 
Sundar Singh does not drink, In these 
circumstances, when the recovery was made 
in Sundar Singh’s absence and the key of 
the house was produced by Dalip Singh 
Sundar Singh cannot be convicted for pos- 
session cf tke bottles merely because he 
happens to be the eldest member of the 
family. At the time af the recovery, pos- 
session clearly was with Dalip Singh because 
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he produced the key of the house, and I 
am of the opinion that the other co- 
owners of the house are legally not liable, 
specially SundarSingh who was admittedly 
not present at ths time of the recovery. 
He may be said tobe in possession of the 
house constructively es a co-owner, but to 
constitute criminal liability, possession must 
be actual and not constructive. In any 
case, the house is not shown to be in posses- 
sion of Sundar Singh exclusively. There 
are three joint owners and the possibility 
that the bottles were placed in the house by 
one of the other two owners without the 
knowledge of Sundar Singh, cannot be 
excluded. Possession of incriminating 
articles, of which aman is not conscious, 
cannot constitute an offence. I therefore 
report the case to the High Court under 
s. 438, Criminal Procedure Code, with the. 
recommendation thatthe conviction of 
Sundar Singh be set aside and that the 
fine imposed on him, which has been paid, 
be refunded. ` 

Mr. Anant Ram Khosla, for the, 
Government Advocate, for the Crown. 

Order.—This case has been referred by 
the learned Sessions Judge with the 
recommendation that the conviction of, 
Sundar Singh under the Excise Act he set 
aside. The facts are given inthe ‘order 
Mr. Khosla, who appears 
for ihe Crown, urges that Sundar Singh 
admitted recovery ofthe articles. There 
is no doubt that he did admit the recovery, 
but at the same time he urged that the 
illicit liquor found in the cattle-shed outside 
the village was not kept there by him or 
his relatives, but had been planted by his 
cultivating partner Bachua whohad had a 
quarrel with him and wented to get his 
revenge. Of the three witnesses produced 
by the prosecution twoare definite that 
Sundar Singh was nob present himself at 
the time of the recovery but arrived later, 
Undoubtedly the key of the cattle-shed, 
where the illicit liquor was found, was 
produced by his nephew Dalip Singh. The 
Excise Sub-Inspector did not go into the 
witness box at all, but leftit to a lambar- 
dar, a sufedposh and a Police constable to 
give evidence. In these circumstances, for 
the reasons given by .the learned Sessions 
Judge, L accept his recommendation, set 
aside the conviction and ecquit the peti- . 


tioner. The fine, if realised, to be re- 
funded. 
D. Congiction set aside, 
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CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 1807 
of 1932 
February 1, 1935 

R. C. Mirtae, J. 

Rai SATYENDRA -NATH RAY 
CHAUDHURY BAHADUR—PIAINTIFF 
—ÅPPELLANT 

. versus 
PRAMANANDA HALDAR AND OTHERS 


— RESPONDENTS 


Evidence Act (I of 1872), s. 92, proviso 1—Fact 


5 that written instrument was not intended to be acted 
< upon from very beginning, if can be proved 


i by in- 
direct evidence furnished by conduct of parties— 
Second appeal—Finding of fact—Tenant executing 
kabuliyat—Rent never realized at kabuliyat rate— 
Inference that kabuliyat was never meant to be actert 
upon drawn by Court—Whether inferenze of fact 
—If can be challenged in second appeal—Benjal 
Tenancy Act (VIII of 18854, s. 30. 

Ths circumstances enumerated in proviso 1 to 
s. 92, Evidence Act, e. g., fraud, etc., are illustrative 
and not exhaustive. Ths fact that an instrument, 
registered or unregistered, was not intended to be 
acted upon from the very beginning isa fact which 
comes within proviso 1 and can be proved cither by 
direct oral evidenc2 or by indirect or circumstantial 
evidence furnished by tha conduct of the parties, [p. 
438, col. 2.] 

- Cases where the defence taken is that there has 
been a contemporaneous oral agreement, varying the 
terms of an instrument, or a subsequent oral agres- 
ment varying the terms ofa contract or grant Tes 
quired by law tobe in writing, or of a registered 


. instrument, are essentially different from the cases 


where the defence is that the instrument was never 
intended by the parties to be acted upon. In the 
former indirect and circumstantial evidence furnish- 
ed by the conduct of the parties is not admissible 
while in the latter such evidence is admissible under 
proviso 1 to s. 92, Evidence Act. 

[Case-law discussad.] 

Tt cannot be said as a matter of law that no in- 
ference can be drawn from the fact, that rent was 
never realised at the kabuliyat rate but at a lower 
rate, thatthe parties never meant to act upon the 
kabultyat from the beginning. The inferences drawn 
by the Court isan inference of fact baszd on ad- 
missible evidence and is not open to challenge in a 
second sppesl. Manindra Chandra Nandi v. Durga 
Sundari Dasya (4) and Beni Madhub Gorain v. 
Lalmoti Dassi (L), relied on, Sheikh Isab v. Guru 
Charan Shaha (7), distinguished. NG 

A. against the decree of the Additional 
District Judge, Fourth Court, Bakarganj, 
dated March 31, 1932, affirming that of the 
Munsif, Third Court of Perojpur, dated 
February 17, 1931. 


Mr, Bejoy Kumar Bhatiacharjee, for Mr. 
Bepin Chandra Mallik and Mr. Probodh 
Krishna Shome, for the Appellant. 

Mr. Promode Kishore Ray for Mr. Joy 
Gopal Ghose, for the Respondents. 

dudgment.— This appeal is on behalf of 
the plaintiff in a syit for recovery of arrears 
of rent and for enhancement of rent under 
s. 30 (b) of the Bengal Tenancy Act. So 
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faras the last mentioned claim is concern- 
ed, there is no controversy before me. 
The controversy is only with regard to the 
rate of rent of the holding in suit. 

The plaintif in the plaint as 
originally filed claimed rent at the rate 
Rs, 12-15-10 per year in accordance with 
the entry madein the Record of Rights 
published under Chap. X of the Bengal 
Tenancy Act. On August 1, 1930, he amend- 
ed his plaint. By the amendment he in- 
troduced the case that the incidents of the 
holding was governed by a_ registered 
kabuliyat, dated 2nd Assar 1312 executed 
by the predecessors of the defendants in 
favour of his predecessor-in-interest where- 
in there was a stipulation to pay rent at the 
rate of Rs. 16-11-6 a year. By the amendment 
he laid his claim ata rate of-Rs. ‘16-11-6. 
On September 15, 1930, the defendants 
filed their additional written statement. 
Inthe additional defence they did not 
plead that the rent was formerly Rs. 16-11-6 
but had been varied by any contemporane- 
ous or subsequent oral agreement, but 
their plea was that the kabuliyat was never 
intended to be acted -upon from the begin- 
ning. The Courts below have found that 
rent had all along been realized at the rate 
of Rs. 12-15-10, and never at the rate of 
Rs. 16-11-6, and that the kabultyat was 
not intended to be acted upon from the 
very first and had not in fact been acted 
upon. In this view of the matter the suit 
has been decreed at the rate of Rs. 12-15-10 
par year. The plaintiff eppeals and urges 
that he is entitled to havea decree at the 
rate of Rs. 16-11-5. 


Mr. Bhattacharjya on behalf of the appel- 
lant has contended before me that the de- 
fence in substance is that the rent men- 
tioned in the kabuliyat was varied or 
reduced by an foral agreement, contem- 
poraneous with or subsequent to the 
execution of the kabuliyat and that no oral 
evidence is admissible for such purposes. 
He contended further that even if the 
defence be takenio be that the kabuliyat 
was never intended to be acted upon, oral 
evidence or evidence furnished by conduct 
is not admissible and the terms of the 
kabuliyat must be given full force. This 
ig his first contention. He referred to the 
provisions of s. 92 of the Evidence Act and 
to the cases of Radha Raman Chaudhury v. 
Bhawani Prosad Bhoumick (1), Lakhatulla 
Sheik v. Bishambliar Ray (2), Kailash 


1 6CWN 60. 
ta 120 LJ 648; 6 Ind. Cas. 577. 


438 


Chandra Saha v. Darbaria Sheikh (3), Mani- 
indra Chandra Nandi v. Durga Sundari 
Dassi (4), Narendra Lal Khan v. Bhola Nath 
Bhuya (5) and Lakshmi Charan Mazum- 
dar v. Nabadwip Chandra Pandit (6). His 
second. contention is that from the mere 
fact that renthas been realised at the 
lower rate, an inference that the kabuliyat 
was not acted upon cannot in law be drawn 
and to support this proposition he cited 
the case of Sheikh Isab v. Guru Charan 
Shaha (7). lam afraid I cannot accept 
his contentions and having regard to the 
finding of the Court of appeal below that the 
kabuliyat was not intended to be acted upon 
from the very beginning, I must dismiss the 
appeal. Some of the cases cited by him, I 
will indicate hereafier, are distinguishable; 
there is besides weighty authority against 
his contention and two of the cases cited by 
him, namely, Kailash Chandra Saha v. Dar- 
baria Sheikh (3) and Manindra Chandn> 


Nandi v.. Durga Sundary Dassi (4), arà flict whatsoever. 


decidedly against his contentions. 

Before examining the cases it would be 
profitable to examine s. 92 of the Indian 
Evidence Act. : Where there is a written 
contract, grant or other disposition of pro- 
perty, the parties to the document or their 
privies cannot adduce oral evidence to 
establish a modification or variation of.the 
terms of the document. They cannot prove 
2 contemporaneous oral agreement for such 
a purpose. Where the case of the. parties 
is that the terms had been varied but not 
by a written instrument, evidence of con- 
duct is really indirect or circumstantial 
evidence of an oral agreement, and cannot 
be admissible, on the principle that when 
direct evidence of an oral agreement is 
jnadmissible by the rules embodied in the 
Evidence Act, indirect or circumstantial 
evidence which tends to prove such an 
agreement would be also inadmissible. It is 
on this. principle Jenkins, C. J., holds that 
evidence of conduct is inadmissible in such 
acase in Lakhatullah Sheikh v. Bishambhar 
Roy (2) and in Dattoo Tataram v. Ram Chan- 
dra Tataram (8), and that must now be taken 
as settled law, inasmuch as Lord Shawof 
Dunfernline has in terms approved the 

(3) 20 © W N 347; 32 Ind, Cas. 251; A I R 1916 Cal. 


4. 

(4) 20C WN 680; 32 Ind. Cas. 185; A IR 1917 
Cal. 734 

if? 27 CW N 336; 77 Ind. Cas. 154; A I R 1923 Cal. 
®© 56 C 201; 116 Ind. Cas. 733; A I R1929 Cal. 
437. 

(7) 49 C L J 372; 192 Ind. Cas, 223; A I;R 1999 


Cai. 431; Ind. Rul. (1930) Cal, 223. 
NBI 
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decision pronounced in Dattvo Tataram’s 
case (8), [Maung Kyin v. Ma Shwe La (9)). 
A subsequent oral agreement to’ rescind 
or modify the terms of a written instrument 
is also inadmissible where the law requires 
a written instrument for the contract, grant 
or other disposition of the-property or where 
aninstrument has been registered. But 
under proviso 1 to s. 92, oral evidence is 
admissible to prove the circumstances which 
would invalidate any such document. The 
circumstances enumerated inthe said pro- 
viso, e.g, fraud, etc. are illustrative and 
not exhaustive. In my opinion the fact 


that an instrument, registered or unregister- - 


ed, was not intended to be ected upon 
from the very beginning is a fact which 
comes within proviso 1 and can be proved 
either by direct oral evidence or by indirect 
or circumstantial evidence furnished by the 
conduct of the parties. If the cases are 
examined in this light, there is no con- 
Cases ‘where the defence 
taken is that there has been a contem- 
poraneous oral agreement, varying the 
terms of an instrument, or a subsequent 
oral agreement varying the termsof a 
contractor grant required by law to be in 
writing, or of a registered instrument, are 
essentially different from the cases where 
the defence is that the instrument was 
never intended by the parties to be acted 
upon. The case of Satyesh Chandra Sarkar v. 
Dhanpa] Singh (10), which falls under the 
first class stand on a distinct principle 
formulated therein which may be right or 
wrong, namely that as the plaintiff had 
admitted the variation of the rent fixed by 
a registered lease, it was not necessary for 
the defendant to prove the subsequent oral 
agreement [Rampini, Ja in Kadha Raman 
Ol v. Bhawani Prosad Bhowmik 
1)}. : ; 
In Radha Raman’'s case (1), where the de- 
fence tothe suit for rent was that there 
was a contemporansous oral agreement by 
which the rentwas reduced, Rampini and 
Gupta, JJ., rightly held that evidence 
to support the oral agreement was not 
admissible and it would vary the terms 
of a written instrument. In the case 
Beni Madhub Gorani v. Lalmoti Dassi (11), 
where the defence in a suit for rent based 
upon a registered kabuliyat, was that the 

(9) dt I A236 at p. 243; 42 Ind. Cas, 642; 15 A L 
J 825; 33 ML J648; 3P L W185; 6 L W777; 22 
GO W N 257; 23M L T 36; 276 L J175; 20 Bom, L 
R 278; (1918) M W N 300; 45 O 329; 9 LB R114; 11 
Bur. L T 21 PC). 

(10) 24 © 20. è 

(11) 6 C W N 242. 
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kabuliyat was never intended to be acted 
upon;. Rampini, J., sitting singly held that 
oral evidence adduced to sustain the de- 
fence was notadmissible but on Letters 
Patent Appeal he was overruled by Mac- 
lean, ©. J and Macpherson, J. Maclean, 
C. J., observed, firstly, that : 

“Evidence would be admissible to show that, as 


between the landlord and the tenant, the document 
was never intended to be acted upon.” 


The learned Chief Justice further observ- 
ed (in which observation Macpherson, J. 
also concurred) that evidence would also be 
admissible “to show that there has been, as 
between the parties to this document, a 
waiver of some of its terms.” As I shall 
show later on thelast mentioned observa- 
tion only has been taken exception to in 
later cases and must be held to be not good 
law in view of the decision of the Full 
Bench in the case of Lalit Mohan Ghose v. 
Gopali Chuck Coal Company (12), but I am 
not aware of any case of this Court which 
has either dissented from or even cast 
doubt upon the first mentioned observation 
of the learned Chief Justice. Inthe same 
case Macpherson, J. made the following 
observations : 

“The defendant in this case does not attempt 
to give any evidence of an oral agreement rescind- 
ing or contradicting the contract as to amount of 
the rent payable, but as both the lower Courts 


have found, he did prove that since the time the - 


agreement was entered into he had always paid 
rent ata lower rate than that stated in the agree- 
ment. The evidence was, in my opinion, distinctly 
admissible, not for the purpose of contradicting 
the terms of the agreement, but for the purpose 
of showing, as the learned Chief Justice has pointed 
out, that the intention of the parties was, that the 
agreement was from the first not intended to be 
acted upon.” 


In Lakhatulla’s case (2), the defence 
seems tohave been, as would appear from 
the ‘passage from the learned District 
Judge's judgment quoted by Richardson, J., 
not that theregistered kabuliyat was never 
intended from the first to be acted upon, 
but that the amount of rent mentioned 
therein was yaried subsequently. In that 
very case Richardson, J. distinguished Beni 
Madhub Gorant’s case (11), on the ground 
that the defence there was not that one of the 
terms of the kabuliyat(e. g. for rent) had 
been varied by oral agreement but thatthe 
kabuliyat was never intended from the very 
first to be acted upon. In the case of 
Kailash Chandra Shaha v. Darbari Shaikh 
(3), where from the fact ofthe rent being 
not Tealised at the kabuliyat rate the learn- 
ed District Judge had held that the rate 


(12) 39 O 284; 12 Ind. Cas. 723; 16 C W N 55;14G 
LJ 4 ee i 
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of rentas mentioned in the registered 
kabuliyathad heen varied and reduced; N. R. 
Chatterjea and Newbould,J., pointed out that 
oral evidence was not admissible for such 
a purpose, but inasmuch as there was the 
defence that the stipulation in the kabuli- 
yat relating to the payment of hajat after 
a certain date was nob intended by the 
landlord and tenant to be acted upon, re- 
manded the case to the ‘lower Appellate 
Court to consider the said plea remarking 
that the oral evidence would be admissible 
for that purpose, the said learned Judges 
following Beni Madhub’s case (11). In the 
caso of Manindra Chandra Nandi v. Durga 
Sundari Dasgsi (4), which was of the same 
typeas the case of Kailash Chandra Shaha 
v. Darbaria Shaikh (3), the same learned 
Judges held that the learned District Judge 
was not right in allowing the defendant 
to prove by evidence a parol agreement to 
prove a change ju the rental. In second 
appeals Nos. 2993 and 3005, which were in 
suits based on unregistered kabuliyats 
where the defence was not that the rent was 
varied by subsequent parol agreement, but 
ihat the instruments were not intended 
to be acted upon, the same learned Judges 
following Bent Madhub’s case (11), held 
that evidence that rent was never paid at 
the rate stipulated in the instrament but 
a lower figure was admissible for the pur- 
pose of proving that the kabuliyat was 
not intended to be acted upon. In both 
these cases the learned Judges, however, 
also quoted with approval the observations 
made in Beni Madhub’s case (11), that such 
evidence would also be admissible to show 
waiver by ihe landlord of the strict terms 
of the lease. Inthe case of Narendra Lal 
Khan v. Bhola Nath Bhuya (5), N. R. Chat- 
terjea, J. only said that having regard to 
the judgment ofthe Full Benchin Lalit 
Mohan Ghose v. Gopali Chuck Coal Com- 
pany (12), the observations made by him 
in the two cases last mentioned and the 
observations of Maclean, C. J. and Macpher- 
son, J. in Beni Madhub’s case (11), that there 
can be waiver of the essential terms of a 
registered lease otherwise than by another 
registered instrument was open to doubt, 
but he did nob cast any doubt upon the 
proposition that oral evidence or evidence 
furnished by conduct of the landlord and 
tenant was admissible to prove that a regis- 
tered instrument was not intended from 
the very first to be acted upon. In the 
ease of Lakshmi Narayan Mazumdar v. 
Nabadwip Chandra Pandit (6), the regis- 
tered kabuliyat was executed on Chaitra 
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28, 1293, B. S. It provided that rent was 
to be paid atthe rate of Rs. 5 up to the 
year 1296 B. S. and thereafter, ab the rate 
of Rs. 7-15-0a year. The landlord instituted 
the suit for the arrears of years 1325 to 
1328 B.S. claiming rent at the rate of 
Rs. 7-15-0. The tenant pleaded that he 
was liable to pay rent at Rs. 5 ayear and 
in support proved that all along rent has 
been realised from him at that rate. The 
lower Appellate Court gave effect to the 
defence and: the plaintiff appealed to this 
Court and succeeded. In that case the 
common ground was that the habuliyat 
had been acted upon up to the year 1296, 
(top of p. 205) but the defence was that 
thereafter there was a waiver of stipulation 
for payment atthe rate of Rs. 7-15-0 after 
1295 B. S. The question before this Court 
therefore, was not whether oral evidence 
or evidence of conduct was admissible for 
the purpose of showing that the kabuliyat 
was: never intended from the very first to 
be acted upon. The learned Judges had 
not to consider nor did consider the correct- 
ness of what I have termed the first propo- 
sition laid down in Beni Madhub’s case (11). 
They had to consider the correctness of 
what I have termed the further or second 
proposition laid down in that case. They 
-distinguished Beni Madhub’s case (11), on 
the ground that the defence there was that 
the parties never intended the kabuliyat 
to be acted upon, and observed that 
N.R. Chatterjea, J. who had been a party to 
the decision in Kailash Chandra’s case (3), 
in the case of Narendra Lal Khan v. Bhola 
Nath Bhuya (5), had himself cast doubt 
upon the second proposition laid down by 
Maclean, C: J. and Macpherson, J.in Beni 
Madhub’s case (11). Lakshmi Charan’s case 
(6), is, therefore, no authority for the 
proposition formulated by Mr. Bhattacharjya. 
I. accordingly overrule his first conten- 
tion. 

With regard to his second contention, I 
hold that it cannot be saidas a matter of 
law ihat no inference can be drawn from 
the fact, that rent was never realised at 
the kabuliyat rate but at a lower rate, 
that the parties never Meant to act upon 
the kabuliyat from the beginning. From 
such facts suchan inference was drawn 
in Beni Madhubd’s case (11) and such a fact 
was: held relevant in Kailash Chandra's 
case (3) and Manindra Chandra Nandi’s 
case (4). The inference drawn by the 
Court of Appeal is in ‘my judgment, an 
inferencs of fact based on admissible 
evidence and is not open to challenge in a 
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second appeal. The case of Shaik Isab v. 
Guru Charan Shaha (7), is distinguishable. 
In that case (which was a suit for recovery 
of arrears of rent) the defendant denied 
end tenant 
between him and the plaintiff. Such rela- 
tionship was sought to be established by 
the plaintiff by proving a kabuliyat. The 
defence was that the kabuliyat was not 
acted upon asno rent had ever been rea- 
lised according to the rate fixed in the 
kabuliyat. The lower Appellate Court had 
found that the kabuliyat had been acted 
upon. This finding was based upon cogent 
proof. This finding was sought to be re- 
opened by the defendant-appellant in second 
appeal. The learned Judges held that 
this finding was sufficient to dispose of the 
appeal. In the face of the said findings 
the learned Judges repelled the contention 
of the defendant-appellant by observing 
thet the mere fact that rent had not been 
paid according to the rate mentioned in the 
kabuliyat would not necessarily lead to the 
inference that the kubuliyat was never 
meant to be acted upon. A Court of fact 
would no doubt be at liberty to hold that rea- 
lisation by the landlord at a lower rate was 
an act of grace or indulgence shown to the 
tenant, but when the last Court of fact does 
not draw the last-mentioned inference but 
draws the other inference from the said 
fact thatthe kabuliyat was not intended 
to be acted upon from the very first, I 
do not see how in second appeal this Court 
can say thatthe inference so drawn is in 
point of law erroneous. 

I accordingly hold that there is no sub- 
stanceinthe appeal end it must be dis- 
missed with costs. 

Leave to appeal under the Letters Patent 
asked for is refused. 

D. | Appeal dismissed. 


LAHORE HIGH COURT 
Lelters Patent Appeal No. 148 of 1935 
February 17, 1936 
ÅDDISON. AND ABDUL Rasatp, JJ. 
JIWAN AND oTimeRs—PLatntTirrs— 
APPELLANTS 
versus 
ANOTAER—DErENDANTS— 
RESPONDENTS 
Punjab Courts Act (VI of 1918), s. 39  (3)—Ab- 
sence of jurisdiction—Whether good ground for 
second appeal—District Judge hearing appeal which 
lies before Subordinate Judge—His decree liable to 
be set aside. y 
The absences of jurisdiction te hear an appeal is a 
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food sround for s2¢ond appeal. 
(D), followed. ; 

There is a defect of jurisdiction if a District 
Judge entertains an appeal direct from a Court of 
first instance which, under the provisions of s. 39 
(3), Punjab Courts Act, lies to First Class Subordi- 
nate Judge. Ths consent and acquiescenze of the 
parties to a suit cannot give jurisdiction toa Court 
of limited jurisdiction. Hansa v. Ran Singh (2), 
followed. f 4 

L. P. A. from the judgment of Mr. Justice 
Dalip Singh, dated October 21, 1936. 

Mr. M. L. Puri, for the Appellants. 

Mr. Mohammad Amin Indrabi, for the 
Respondents. 

Abdul Rashid, J--This appeal hes 


Tuman Singh v. Bija 


„arisen out of an action brought by Jiwan 


and others for possession of a site under a 
house, on the allegations that they were 
the owners ofthe site in suit and that 
the defendants had built a house thereon 
unlawfully afew monihs before ihe insti- 
tution of the suit. The value of the suit for 
purposes of jurisdi@tion and court-fee was 
fixed at Rs. 75 in the plaint. The defen- 
dants pleaded, inter alia, that the plaintifis 
were not the owners of the site, that the 
defendants had built a house thereon 
about 40 years before ihe institution 
of the suit, and that the suit was, therefore, 
barred by time. The trial Court granted 
the plaintiffs a decree for possession of 
the site in dispute with costs. The defen- 
danis were, however, allowed 
the superstructurey within a period of two 
months. Against this decision the defen- 
dants preferred an appeal to the learned 
District Judge, Sialkot. The learned Dis- 
trict Judge held that the plaintiffs had 
failed to establish their ownership of the 
site in dispute, and that the suit of the 
Plaintiffs was also barred by limitation. On 
these findings the appeal of the defendants 


. was accepted and plaintiffs’ suit was dis- 


missed with costs. Against this decision 
the plaintiffs preferred a second appeal 
to this Court. One of the grounds of 
appeal was that the suit was an un- 
classed suit of the value of Rs. 75, and 
that esit had been decided by a Subordi- 
nate Judge, Fourth Class, the appeal lay 
to the Senior Subordinate Judge and not 
to the Distric: Judge, Sialkot. This appeal 
was dismissed by a learned Single Judge 
in limine. Against the 
Single Judge the plaintifis have preferred 
the present appeal under cl. 10, Letters 
Patent. Section 39 (3), Punjab Courts Act, 
lays down that: 

“The High Court may by notification direct that 
appeals lying to theDistrict Couit from allor any 
ofthe decrees or orders passed in an riginal 
suit by any Subordinate Judge shall be - preferred 
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- second appeal. 
to remove. noco DP 


decision of the - 
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to such other Subordinate Judgaas may be men- 
tioned in the notification; ond the appeals shall 
thereupon be preferred accordingly and the Court 
of such other Subordinate Judge shall be deemed 
to be a District. Court for the purpose of all ap- 


_peals so preferred.” 


In pursuance of this section notification 
No. 81-G., dated February 14, 1924, was 
issued by the High Court directing that in 
the Sialkot District appeals lying to the 
District Court from decrees or orders 
passed by any Subordinate Judge, other 
than one of the First or Second Class, in 
a small cause of the value not exceeding 
Rs. 500, or in an unclassed suit of the 
value not exceeding Rs. 100 shail be pre- 
ferred tothe Subordinate Judge of the 
First Class exercising jurisdiction within 
the District. In view of the provisions 
quoted above, itis clear that the appeal 
from the judgment and the decree of the 
trial Court lay to the Senior Subordinate 
Judge, Sialkot, and not to the District 
Judge, asthe suit was undoubtedly an 
unclassed suit of the value of Rs. 75. The 
learned District Judge acted without juris- 
diction in hearing the appeal and his judg- 
ment and decree must, therefore, be set 
aside. Reference may be made in this con- 
nection to Tuman Singh v. Bija (1), where 
it was held that the absence of jurisdiction 
to hear an appeal is a good ground for 
In Hansa v. Ran Singh (2), 
it was held that there is a defect of juris- 
diction ifa Divisional Judge entertains 
an appeal direct from a Court of first in- 
stance which, under the provisions of 
s. 39 (a), Punjab Courts Act, lies toa Dis- 
trict Judge. The consent and acquiescence 
of the parties to asuit cannot give juris- 
diction to a, Court of limited jurisdiction. 
Yor the reasons given above, we accept 
this appeal, set aside the judgment end the 
decree of the learned District Judge, 
and remit the appeal of the defen- 
dants to the Senior Subordinate Judge, Sial- 
kot, for decision. The costs will abide the 
result ‘of the appeal before the Senior Sub- 
ordinate Judge. 

D Appeal allowed. 


(1) A I R1927 Lah. 187; 100 Ind. Cas, 92. 
(3) 36 PR 1902 (F B). 
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CALCUTTA HIGH COURT 
Civil Rule No. 1167 of 1934 
February 4, 1935 
R. C. Mrrrse, J. 

CHANDR KANTA HAZRA—PLAINTIFEF 
— PETITIONER 
VveTSUs 
RAJANI KANTA DAS AND 0TIERS— 


DEFENDANTS—OPposITE PARTIES 

Civil Procedure Code (Act V of 1908), ss. 26, 115, 
O. IV, rr.1, 4—Suit, when begins—Plaint filed by 
Pleader accepting vakalatname whichis not signed by 
party—Whether proper presentation—Parly, tamper- 
ing with record and correcting defect without know- 
ledge of Court—Effect of — Condonation of defect— 
Effect of rr. 1 and4 of O. IV—Necessity of written 
authority to Pleader—Lower Appellate Court decid- 
ing question of limitation wrongly--Interference in 
revision, whether proper. 

As the Code of Civil Procedure stands a suit 
begins by the presentation of a plaint. No other 
mode for instituting asuithas up to new been pres- 
cribed, The plaint thas to be presented hy some- 
body, by the plaintifi appearing in person or some 
body, on his behalf. But where a plaint has been 
filed by a Pleader who hasaccepted the vakalatnama 
which is not signed by the plaintiff, the presentation 
ofa plaint is an irregular presentation, and the matter 
can be regularised in ono manner and one only, 
namely, by an order of condonation passed by the 
Gourt, The plaintiff has to make an application 
pointing out the defect, giving the reasons as to 
why the defect crept in and asking the Court to 
allow him to remedy it. If the Court grants nis 
application the plaint must be taken to be presented 
duly on the date it was in fact presented. If the 
Court refuses the application,- the plaint has to be 
taken off the file. But certainly a party will not be 
allowed to urge that he himself has put the thing 
in altering or correcting the record himself by 
tamporing with it without reference to the Court. 
Under such circumstances, the proper order of the 
Court should be to order the plaint off the file, unless 
the Court thinks fit to allow the defect to he corrected 
and tocondone the irregularity. It is not a right 
procedure to allow the defect to remain, and to 
throw out the suit on the ground that it was barred 
by limitation on the date when the plaintiff by 
adopting questionable means himself cures what is 
sonside.e1 to bea defect.[p. 443 col. 2; p. 444, col, 1] 


[Case-law referred to.] 


Reading the two rr. Land4 of O. IV, Civil Pro- 
cedure Code, after its amendment, together, the legis- 
lature, acting on principles of public: policy, has 
deliberately enacted that a written statement filed 
in Court can be taken asthe only proofofa Pleader's 
authority to act fora person. A Court must know 
for certain what particular lawyer represents a 
particular party to a suit, and up to what point of 
time. This is necessary for the proper progress of a 
suit. Tor regulating the relations of a party and his 
lawyer, and for the purpose of determining the rights 
and obligations of a party acting through a Pleader 
with his opponent, not only the fact of delegation of 
authority to his Pleader, but the terms of the 
delegation must appear in a durable form and must 
not be allowed to rest in oral communications 
betweena man andhis Pleader. The legislature has 
therefore thought it fit to enact that the mode of 
proof of these matters should be the best under the 
circumstances. It has accordingly enacted that the 
power should be in writing and filed in Court, and 
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that when authority is withdrawn froma Pleader, 
that fact must appear on the records of the case. [p. 
414, col. 2.] 

If the question of limitation has been wrongly 
decided by the lower Appellate Court, it has con- 
sidered and wrongly decided it. Section115 of the 
Code of Civil Procedure would not in such cases give 
the High Court the authority to interfere in revision. 
Ram Gopal v. Jaharmull Khemka (3) and Mahim 
Chandra v. Ahmed Ali (4), relied on. [p. 443, col. 


2] 

R. against an order of the Court of the 
Additional District Judge of the 24-Parganas 
at Alipur, dated August 7, 1934. 

Messrs. Hira Lal Chakravarti and 
Rabindra Nath Bhattacharjee, for the Peti- 
tioner. 

Dr. Bijan Kumar Mukherjee and Mr. 
Bijayesh Mukherjee, for the Opposite Party. 

Order.—This Rule has been obtained by 
the plaintiff whose suit has been dismissed 
on appeal by the learned Additional District 
Judge of the Twenty-four parganas. The 
learned Munsif of Diamond Harbour 
decreed the same but the learned Addi- 
tional Judge has held that it is barred by 
time. 


It is alleged by the plaintiff that the de- 
fendants borrowed Rs. 200, from him on 
July 21, 1930, and that on the same date 
they executed a promissory note in his 
favour. The suit is on this promissory note, 
valued at Rs. 600, which includes the prin- 
cipal lent and the interest due at the date 
of the suit. The plaint was filed in Court 
on June 13, 1933, and if it was properly 
presented on that date it was within time, 
but there was a defect in the presentation 
of the plaint and how far the said defect is 
fatal to the plaintiff's claim was the con- 
troversy between the parties in the Courts 
below and is the controversy before me. 

The plaint was filed by a Pleader, but it was 
accompanied by a printed form of a vakalat- 
nama which the plaintiff had not signed. 
The filing Pleader signed his acceptance on 
the back of ihe vakalainama. On or shortly 
after March 20, 1934, somebody on the plain- 
tiffs behalf discovered that the valkalatnama 
on the record was one which had not been 
signed by the plaintif and between that 
date and May 3, 1934, the records were 
tampered with, as is the finding of both the 
Courts below, and the plaintiff's signature 
on the vakalainama was put in surrepti- 
tiously. On the discovery of the said defect 


‘the Court was not apprised of it, nor appli- 


cation was made to the Court praying for 
the supply (?) of the defect, but the plaintiff 
took ihe reprehensible course of working 
underground and when theetampering was 
detectéd, pursued the equally reprehensible 
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course by seeking to maintain by evidence, 
which has been found to be perjured, the 
position that the signature of the plaintiff 
was on the vakalatnama from the begin- 
ning. 

The Court of first instance overruling the 
defence found that the loanhad in fact 
been teken by the defendants and that the 
promissory note was a genuine one. Deal- 
ing withthe question raised by the defen- 
dants that the suit must be taken to be 
instituted on or after March 20, 1934, when 
the plaintiff put his signature on the 
vakalainama, and not on June 13, 1933, 
and so barred by limitation, the trying 
Court held that the Pleader had in fact 
authority from the plaintiff to file the suit, 
that the omission to sign the vakalatnama 
in time was obviously an oversight and that 
the signing of the vakalatnama at a subse- 
quent stage had cured the defect. It held 
accordingly thet the suit was not barred by 
time, and for supporting its judgment the 
said Court relied upon the case of Khaira v. 
Nathu, 55 Ind. Cas. 990 (1) and Chhayaman- 
nessa v. Basiran (2). The learned Addi- 
tional District Judge has held that Chhaya- 
mannessa's case (2), is distinguishable, that 
suit must be taken to be filed after March 
20, 1934, and was barred by limitation. He 
accordingly dismissed the suit. 

Mr. Chakravarty, who has appeared in 
support of the Rule, has contended before 
me that (1) as soon as the vakalainama was 
signed by the plaintiff, the defect in the 
presentation of the plaint was cured, and 
the date of the institution of the suit must 
be taken to be June 13, 1933; and (2) that 
the amendment of ©. III, r. 1, by the omis- 
sion of the words “duly appointed to act” 
makes the presentation of a plaint by a 
Pleader authorised orally to be a valid pre- 
sentation and that O. IM, r. 4, is only a 
mandate to a Pleader and its breach or non- 
observance is a matter between the Pleader 
and the Court, which may subject the 
Pleader to disciplinary action, but cannot 
operate ¿to affect his authority to represent 
his client. On these grounds he contends 
that the point of limitation has been wrongly 
decided by the learned Additional District 
Judge. In my judgment there is consider- 
able difficulty in the plaintiif’s obtaining 
relief in revision. Apart from the reprehen- 
sible course of conduct which he had chosen 
toadopt, which would make a Court of Revi- 
sion reluctant to exercise its discretion in 


(1) 55 Ind, Cas. 990;A I R 1920 Lan, 212;2UP 
L RCL) 88. é 
(2) 370399; 5 Ind. Cas, 532; 11 O L J285. 
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his favour, there are many other obstacles 
in his way. If the question of limitation 
has been wrongly decided by the lower 
Appellate Court, it has considered and 
wrongly decided it. Section 115 of the 
Code of Civil Procedure would not in such 
cases give me the authority to interfere: 
Ram Gopal v. Jaharmull Khemka (3) and 
Mahim Chandra v. Ahmad Ali (4). But I 
do not wish to rest my decision on this 
ground alone, as in my judgment the decree 
made by the lower Appellate Court has got 
a broader foundation to rest upon. 

To support these respective contentions 
the learned Advocates for theiparties;have, 
besides referring to the relevant provisions 
of the Civil Procedure Code, cited before me 
a number of cases. For the petitioner re- 
ference has been made to the cases of Khaira 
v. Nathu, 55 Ind. Cas. 990 (1), Muhammad 
Jaffar v. Sheikh Ahmad (5), Banwari Rai 
y. Chethu Lal, 74 Ind. Cas. 1033 (8) and 
Dattu v. Bhan Singh, 88 Ind. Cas. 235 (7), 
and for the opposite parties to Sri 
Chandan Bhuiya v. Haroo Seth (8) and 
Sheikh Palat v. Sarwan Shahu, 55 Ind. Cas. 
271 (9). It would not be profitable to 
examine these eases as in none of them the 
matter has been discussed with any degree 
of fulness. Some of them lay down the 
governing rule without any atlempt to 
support it by any reason. 

As the Code of Civil Procedure stands, a 
suit begins by the presentation of a plaint. 
No other mode for instituting a suit has up 
to now been prescribed (s. 26). The plaint 
has to be presented by somebody by the 
plaintiff appearing in person or somebody 
on bis behalf. Inthe case before me the 
presentation was by a Pleader with, I will 
assume, an oral authority from the plaintiff 
to present the plaint. He had admittedly 
no written authority on June 13, 1933, 
because on that date when he presented the 
plaint he had accepted a printed form of a 
rakalainama executed by none. In my 
judgment if the presentation of a plaint is 
an irregular presentation, the matter can 
be regularised in one manner and one only, 
namely, by an order of condonation passed 
by the Court. The plaintiff has to make an 
application pointing out the defect, giving 

(3) 39 C 473; 15Ind. Cas, 547, 

(4) 22UL J 564; 33 Ind. Cas. 346; A I R 1916 Gal, 


207. 

(5)28 Bom L R 538; 95 Ind. Cas. 266; AIR 1996 
Bom. 336. 

(6)74 Ind. Cas. 1033; A I R 1924 Pat. 114; 2 Pat, L 
R 11: 


4 

(7) 88 Ind. Cas. 235; A IR 1926 Nag. 40. 
(8) 18 O L J 544; 11 Ind. Gas. 387. 

(9) 55 Ind, Cas, 271; A IR 1920 Pat, 581, 
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the reasons as to why the defect crept in 
and asking the Court to allow him to remedy 
it. Jfthe Court grants his application the 
plaint must be taken to be presented duly 
_ on the date it was in fac! presented: Chhaya- 
mannessa Vv. Basiran (2). If the Court 
refuses the application, the plaint hes to 
be taken off the file. But certainly a party 
will not -be allowed to urge that he himself 
hes pub the thing in order by altering or 
correcting the record himself without refer- 
ence to the Court. 

Dr. Mukherjee on behalf of the opposite 
parties has contended before me that there 
was in the eye of law no. presentation of 
the plaint on June 13, 1933. Idonot think 
it would be necessary to go to that length 
in the present case, for if I hold that there 
was an irregular presentation of the plaint 
on that date, on the principles I have for- 
mulated above, the plaintiff is out of Court, 
and the proper order of the Court should 
have been to order the plaint off the file, 
unless the Court thought fit to allow the 
defect to be corrected and to condone the 
irregularity. Itis not aright procedure to 
allow the defect to remain, and to 
throw out the suit on the ground 
that it was barred by limitation on the 
date when the plaintiff by adopting ques- 
tionabie means himself cures what is con- 
sidered to be a defect. 

The important question, therefore, is whe- 
ther in the circumstances of the case there 
was an irregular presentation of the plaint 
on June 13, 1933. I hold that at the least 
it was. 

Order TII, r. 1 of the Code empowers en 
authorised agent or Pleader to do what a 
party can do. The words “duly appointed 
to act” has been removed by the amend- 
ment of 1926, and the words “appearing, 
applying”, etc., have been substituted for 
them. But by the same Amending Act 
1926, the language of O. III, r. 4 has under- 
gone material alteration. Reading the two 
rules together my view is that the legis- 
lature, acting on principles of public policy, 
has deliberately enacted that a written 
statement filed in Court can be taken as 
the oniy prooi ofa Pleader’s authority to act 
for a person. A Court must know for 
certain what particular lawyer represents 
a particular party to a suit, and up to what 
point of time. This is necessary for the 
proper progress of a suit. Occasions are 
not rare when the presiding Judge has to 
send for the Pleaders on dates other than 
dates fixed for the case, Ministerial Officers 
of the Court have also occasions to ask for 
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assistance of the Pleaders. The opponent 
must also know who is the lawyer that re- 
presents the other side aba particular point 
of time, in order to enable him to serve. 
notices of applications and affidavits. Ior 
regulating the relations of a party and his 
lawyer, and for the purpose of determining 
the rights and obligations of a party acting 
through a Pleader with his opponent, not 
only the fact of delegation cf authority 
to his Pleader, but the terms of the 
delegation must appear} in a durable 
form and must not be allowed to rest in 
oral communications between a man and 
his Pleader. The legislature has, therefore, 
though it fit to enact that the mode of proof 
of these matters should be the best under 
the circumstances. It has accordingly 
enacted that the power should be in writing 
and filed in Court, and that when authority 
is withdrawn from a Pleader, that fact must 
appear on the records of the case. I accord- 
ingly hold that the fact of the authority of 
a Pleader to act on behalf of a particular 
person can be brought to the notice of a 
Court in one manner and one manner only, 
e.g. by showing a written authority filed in 
Court. On the principle formulated by Lord 
Blackburn in Lord Advocate v. Lord Lovat 
(10), and Sir Lawrence Jenkins in Radha 
Kishen v. Khurshed Hussain (11), that “of 
things which do not appear and things 
which do not exist the reckoning in a Court 
of Law is the same,” de non apparentibus et 
de non existentibus cadem est ratio, I hold 
that as the authority sf the plaintiff's Pleader 
could not be in the case before me brought 
to the notice of the Court except through 
the medium of a written power from the 
plaintiff, which did not exist at all on 
June 13, 1933, it must be taken in a Court 
of Law that the Pleader of the plaintiff had 
no authority whatsoever to represent the 
plaintiff on June 13, 1933, and to file the 
plaint. The plaint was, therefore, put in 
in an irregular manner and in as much 
the irregularity has not been condoned by 
the Court of first instance, the ‘plaintiff 
cannot succeed. 

An application to Court for permission to 
put the record in order, which he never 
made during the progress of the suit in the 
two Courts below, would now come with a 
bad grace from the plaintiff and would 
certainly be not entertained seeing that he 


(10) (1880) 5 A C 279. 

(11) 47 LA llat p 16; 55 Ind. Cas, 959; AI R 1920 
PC 8l; 47 C 662;18 A L J 401; (1920) M W N 308; 
38 M LJ 424;11 L W 518; 22 Bom, L R557; 28 M 
L T 425; 25 0 WN 417 (PO. 
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not only tanipered with the record but also 
sought to support a false case relating to 
the vakalatnama with perjured evidence. 
The Rule is accordingly discharged with 
costs; hearing fee 2 gold mohurs. 
D. i Rule discharged. 


Á 


? RANGOON HIGH COURT 
Special ‘Second Civil Appeal No. 291 of 1935 
January 15, 1936 f 
Macxney, J. 
LEDI-PITAKA ASSOCIATION— 
APPELLANT 
VETSUS i 
MAUNG PO THWE—Rzesponpgent. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 1—Mortgage—Suit on subsequent mortgage—Prior 
mortgagee joined as party—No objection—Adducing 
evidence on issues framed—Court, if can decide mat- 
ters raised in suit. 

It is clear from the wording of r. 1, O. XXXIV, 
Civil Procedure Code, that a Court has jurisdiction 
to decide matters raised ina guit on the contention 
of a prior mortgagee, being joined ag a party to the 
suit. Where the prior mortgagee, on being joined 
as a party ina suit on subsequent mortgage makes 
no objection to the issuesframed by the Court, and, 
on the contrary, accepis them and offers evidence in 
his behalf and it cannot be said that owing to the 
method in which the issues were raised 
the parties have not had a fairtrialeach party having 
the fullest opportunity ofadducing evidencs as it 
wished, so that the merits of the case have not been 
affected by the introduction of thes: issues, the Court 
has jurisdiction to try the issues framed. Having 
assumed the role of being a proper and necessary 
party, defendant having pleaded he cannot, after 


being cast in the suit, change front, and insist that. 
error occurred in in making him a party. Bensick- 


v. Cook (3), Bhaja Chowdhury v. Chuni Lal Marwari 


Hare Krishna Bhowmik v. Robert Waston & Co.. 


4), 
a and Khub Lal Upadhia v. Jhapal Kundu 
relied on, Maung.San Myaing v.U Pon 
and Viswanathan Chettyar v. Ma Aye (2), distia- 
guished, 

Sp. S. C. A. against the decree of the Dis- 
vee Court, Myingyan, in C. A. No. 25 of 

Mr.. Shu Maung, for the Appellant. 

Mr. J. V. Kale, for the Respondent. 

Judgment.—The plaintiff-appellant, the 
Ledi-Pitaka Association, by its President, 
U Phon Gyaw, sued Maung Hnin Yi 
and Maung Tun Hlaing as legal repre- 
sentatives of one U Po Shan for recovery 
of a sum of money alleged to be due on 
a mortgage of cerlain property, the mott- 
gage being dated August19, 1928. In the 
course of the proceedings it came out 
that one Po Thwe, the present respondent, 
claimed to have a prior mortgage on the 
same property, The plaintiff joined him 
as a ‘defendant. Maung Po Thwe appear- 
ed and contested the suit. He put ina 


(6), 
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Gyaw (1). - 
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written statement slating that the property 
in suit together with other property had 
been -mortgaged to him for Rs. 400, by 
a mortgage deed dated June 11, 1923. He 
claimed that this mortgage of the pro- 
perty to him was not affected in any way 
by the plaintiff's mortgage. He further 
contended that the plaintiff, ihe President 
of the Association, was in fact, an agent, 
and. that further particulars were required 
inthe plaint. He accordingly prayed that 
the plaintiffs suit should be dismissed 
with costs. Maung Hnin ;Yi, who is the 
representative of the mortgagor, asserted 
that the mortgage set up by Po Thwe was 
a fictitious one. When the case finally came 
up for hearing two issues were framed, viz., 
(1) whether Po Shan mortgaged the land 
to Po Thwe, and (2) if so, whether the 
deed was fraudulent. Evidence was adduc- 
ed on both sides. Po Thwe himself gave 
evidence and adduced witnesses to prove 
the validity of his mortgage. 

The Township Court held that the mort- 
gage was a fictitious one and granted the 
Plaintiff a decree as prayed. Maung Po 
Thwe then appealed to the District Court 
of Myingyan. One of his grounds of ap- 
peal was that he should not have been 
made a party to the suit. The learned 
District Judge relying on the cases in 
Munug San Myaing v. U Pon Gyaw (1) and 
Viswanathan Chettyar v. Ma Aye (2), held 
that the appellant Po Thwe was not a 
necessary party to the suit, and that his 


‘claim of paramount title could not be ad- 


judicated on in the case. He accordingly 
allowed the appeal and directed that the 
suit against Po Thwe be dismissed with 
costs in both Courts. He did not consi- 
der the other grounds of appeal. The 
plaintiff has now appealed to this Court 
against the decision of the District Court. 

It appears to me that this appeal must 
be allowed. Order XXXIV, r. 1, Civil 
Procedure Code, states that all persons 
having an interest either in the mortgage 
security orin the right of redemption shall 
be joined as parties, provided that a prior 
mortgagee need not be joined as a party 
to the suit relating to a subsequent mort- 
gage except on application made by him 
in that behalf. 

Now it is clear frem the wording of 
the rule that a Court has jurisdiction to 
decide matters raised in a suit on the con- 


y (1) 2 R 106; 80 Ind. Cas. 753; A I R 1924 Rang, 
40. 
oo 4 R 214; 98 Ind. Cas, 11; A I R 1926 Rang, 
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tention of a prior mortgagee, being joined 
as a party tothe suit. Inthe present case 
the respondent, Po Thwe, made noùòbjec- 
tion to the issues framed by the Court, 
and, on the contrary, accepted them and 
offered evidence in his behalf. It appears 
to me that in such circumstances it can- 
not be denied that the Court had juris- 
diction to try the issues framed. It cannot 
be said that owing to the method in which 
the issues were raised and tried the parties 
have not had a fair trial. Each party had 
the fullest opportunity of adducing evi- 
dence asit wished, so that the merits of 
the case have not been affected by the 
introduction of these issues. As was re- 
marked in Bensieckv. Cook (3), which is 
cited -in Bhaja Chowdhury v. Chuni Lal 
Marwari (4): 

“Having assumed the role of being a proper and 
necessary party defendant, having pleaded to the 
merits, she cannot, after being cast in the suit, 
now change front, and insist that error occurred 
in making hera party defendant. Oourts of Justice 
cannot be trifled within this way. Parties litigant 
are not allowed to assume inconsistent positions 
in Court, to play fast and loose, to blow hot and 
cold. Having elected to adopta certain course of 
action, they will be confined to that course which 
they adopt.” 

Again as was remarked in Hare Krishna 
Bhowmik v. Robert Watson & Co. (5): 

16 


PANAK If a defendant ina mortgage suit 
sets upa paramount title and doesnot accept his 
position asa person who has either to redeem or to 
foreclose, it may be inconvenient to try such a de- 
fence ina suit of that description. But neither 
the case which is referred to, nor the passage 
from Robins on Mortgage, p. 1023, or the corres- 
ponding passage from Fisher on Mortgage,5 Idn., 
p. 471, para, 988, can be said to lay down any. 
hard and fast rule that in no case and under 
no circumstances can a defendant in a mortgage 
suit be allowed to go into matters that have the 
effect of impugniag the validity of the mortgage 
itself, Although no doubt, the general rule is, that 
the question of the mortgagor's title is not to be 
gone into ina suit for the enforcement of a 
mortgage, asan inquiry into such a question may 
lead to unnecessary harassment and delay to the 
mortgagee, tne rule must be taken subject to ex- 
ception andthe case before usis, in my opinion, 
one of an exceptional kind to which it would not 
be right to apply the rule.” j 

These cases are quoted and approved in 
Khub Lal Upadhia v. Jhapal Kundun (6). 
The facts in that case are not parallel 
with those in the present, but the argu- 
ment applicable is the same. It was re- 


marked : 

“But assuming even that there was some irre- 
gularity in allowing the question of the status of 
the defendants “to be determined in the present 

(3) (1882) 110 Missouri 173; 19 S W 642, 

@5C LJ 95; 11 OWN 284, 

GN 0 E 

(6) 3 Pat. 244; 78 Ind. Cas. 885; AI R 1924 Pa 
1s 3 P L T 578, ; AR 


RAJANI SUTRADHAR V. BAIKUNTAA OHANDRA SAHA (CALL) 


“16410 


suit then what was an irregularity merely and on 
turning to s. 98, Civil Procedure Code, it seems 
clear that an irregularity suchas that which I 
have indicated is no ground at all for setting 
aside the decision of the lower Court on appeal 
unless the irregularity is one which affects either 
the merits of the case or the jurisdiction of 
Court.” 

Turning now tothe cases of this High 
Court, which have been referred to Viswa- 
nathan Chettyar v. Ma Aye (2), merely 
sets out the view that persons claiming 
under a title adversely to that of both the 
mortgagor and the mortgagee ere not 
proper parties, but this decision cannot be 
quoted as an authority for saying that 
under no circumstances can a prior mort- 
gagee be joinedasa party in the face of 
the clear wording of O. XXXIV, r l, 
Civil Procedure Code, as amended since the 
date of that decision. Maung San Myaing 
v. U Pon Gyaw (1) holds that a prior mort-. 
gagee is not a necessary party, but in 
that case the prior morigagee had from 
the outset denied that he was a necessary 
party. In the case, which is now before 
us, Po Thwe took up this position only in 
the Appellate Court. , 

For these reasons I am of the opinion 
that the decision of the District Court was 
wrong. I therefore set aside the decree of: 
the District Court and direct that it do 
now hear the appeal of Maung Po Thwe 
on its merits. Under s. 18, Court Fees 
Act,’ the atpellant shall be granted a cer- 
tificate authorizing him to receive back 
from the Collector the full amount of fee 
paid on the memorandum of appeal to 
this Court. The costs of this appeal, Ad- 
vocate’s fee four gold mohurs, shall abide 
the final decision of the cause. 

D. Decree set aside. 
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all. 

When the letting is of the land for non-agricul- 
tural purposes, a subsequent user for agricultural 
purposes would not affect the incidents oi the 
tenancy. It would still be regarded as a non- 
agricultural tenancy although after the creation of 
the tenancy the tenants may be using a part of it for 
agricultural purpose and would be governed by the 
provisions of Transfer of Property Act. 

Where itis proved that certain registered letter 
correctly addressed had been posted by the sender 
and that the letter did not come back to him, the 
Court is justified in presuming that it reached its 
destination. There is, however, no presumption that 
letter which was posted, was properly addressed and 
the presumption has no application till it is estab- 
lished that the letler was properly addressed. 
Tapurah Hussain v. Gopi Narayan (ljand Lovtf 
Ali Meah v. Pearee Mohan (8), relied on. 

[English case-law referred to.] ` 

Where a notice to quit is proved to have reached 
some of the joint-tenants, all the tenants must be pre- 
pumed to have got it. 


“A. against the decree of the Subordinate 
Judge, Third Court, Dacca, dated September 
1, 1932, reversing that of the Munsif, Third 
Court, Narayangunj, dated April 30, 1932. 

Messrs. J. C. Guptaand Jnana Nath 
Borah, for the Appellant. 

Messrs. Phani Bhusan Chakravarty and 
Kali Pado Chakravarty, for the Respon- 
dents. 

Judgment.—This appeal is on behalf 
of the defendants in a suit instituted by 
the plaintiffs for ejectment after service 
ofa notice to quit. The defence was that 


the lands in suit had been let-out to them. 


for agricultural purposes and they, the 
defendants, have acquired occupancy rights 
and their further defence was that the 
notice to quit had not been served upon 
them. For the purpose of proving that the 
letting was for agricultural purposes’ the 
defendants adduced evidence that they 
raised inthe years past crops upon a 
part ofthe lands included in the tenancy. 
Witness No, 5 examined on behalf of the 
defendants, however, admitted that the 
defendants had taken the lands for the 
purpose of residence. The letting was 
about 50 years before the suit: He also 
proved that for about 25 years crops are 
being raised in the southern portion of the 
lands in suit. 


The learned Munsif explained away the 
statement made by this witness ihat the 
residential purposes but 
the learned Subordinate Judge has held 
that the evidence of this witness on this 
part of the case is unambiguous. He-has 
found that the pu?pose of the tenancy was 
non-agricultural and this finding, in my 
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judgment, cannot be attacked in second 
appeal. 

When the letting was for non-agricultur- 
al purpose, a subsequent userfor agri- 
cultural purposes would not affect, in my 
judgment, the incidents of the tenancy. 
It would still be regarded asa non-egricul- 
tural tenancy although after the creation 
of the tenancy ihe tenants may be using a 
part of it for agricultural purposes. 

I accordingly hold that the lower Appel- 
late Court has rightly held that the defen- 
dants are not occupancy raiyats but their 
tenancies are governed by the provisions 
of the Transfer of Property Act. There is 
no defect in the notice to quit but a further 
point has been raised before me as to whe- 
ther the notice was served on the 
tenants. 

Now there are three defendants to the 
suit. The plaintiff addressed three regis- 
tered letters one to each of them. The letter 
addressed to defendant No. 1 was returned 
tothe plaintiff with an endorsement that 
it was refused; The letters addressed to 
defendants Nos. 2 and 3 did not come 
back to the plaintiffs but the acknowledge- 
ment slips purporting to be signed by 
defendants Nos. 2 and 3 respectively were 
received in due course by the plaintiffs. It 
may be that the signatures on these ack- 
nowledgement slips have not been proved 
by the plaintiffs, the finding of the learned 
Subordinate Judge in this respect being 
that the signatures resemble the signatures 
of defendants Nos. 2 end 3. Defendant 
No. 3 examined himself and denied the 
receipt of the notice.’ But the defendant 
No, 2 did not come to the box and there 
isno denial on his part. This fact has 
been proved, that registered letters correct- 
ly addressed to defendants Nos. 2 and 3 
had been posted by the plaintiffs and 
these letters did not come back to the plain- 
tiffs. In these circumstances, I hold that 
the Court would be justified in presuming 
that the letters correctly addressed reached 
their destination. The matter has been 
considered fully by Mr. Justice Mookerjee 
and Mr. Justice Caspersz in the case of 
Tapurah Hossain v. Gopi Narayan (1). 
At p. 258* of the report speaking ofa let- 
ter correctly addressed and which has been 
proved to have been posted, the learned 
Judges say thus: 

“The presumption, which is applicable to eases 
of this description is thusstated in Taylor on Eyi- 
dence, Vol. I, s. 179. ‘Therule is well settled that, 


if a letter properly directed is proved to have 
(1) 7G L J 251 at p 258, 


~ *Page & 70 L. JAH 





St tng, 
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been either put into the Post Office or delivered to the 
postman, it is presumed from the known course of 
business in the Post Office department, that it reach- 
ed its distinction on theregular time and was re- 
ceived by the person to whom it was addressed.’ 
(See also Wigmore on Jividenc2, Vol. I,s. 95), This 
statement is identical with the rule as enunciated 
by Mr, Justice Wood in delivering the unanimous 
opinion of the Supreme Court of the United States 
in Rosemthal v. Walker (2). Tothe same effect in 
the proposition laid down in Schutz v. Jordan (3) 
This rule isamply borne out by the cases of Warren 
v. Warren (4), Woodcock v. Houdlsworth | (9) and 
Sanderson v. Judge (6) and Dunlop- v. Higgins (7) 
and ithas been adopted in this country: (See 
Lootf Ali Meahv. Pearce Mohun (8). where it is stated 
that, ifa letter is forwarded to a person by post 
duly registered, it must be presumed that it was 
tendered to him: See also the Indian Evidence 
Act s. 16, ill. (b), and s. 114, ill (f).. There is, however, 
no presumption that a letter, which was posted was 


properly addressed and the presumption in ques- 
tion has no application tillit is established that 
- the letter was properly addressed. See Linden- 


burghar v. Beal (9), Ram Das v. Oficial Liquidator 
(10) and Burmaster v. Barrow (11). Before the 
presumption can be applied it is necessary to prove, 
as was done in the case of In re Hickly (12), that the 
notice was sent in a cover which was properly 


addressed.” 

In this case, inasmuch as there is no dis- 
pute that the letters were properly address- 
ed and inasmuch as it has been proved 
that the letters were registered letters and 


were posted at the Post Office, in my judg- 


ment, having regard to the principles laid 
down in the above passage of Mr. Justice 
Mookerjee and Mr. Justice Caspersz it 
must be held that there wasa service 
through post of the notice to quit at least 
on defendants Nos. 2 and 3, The notice 
which was put in those letters was address- 
ed to al] the tenants. It must, therefore, 
be taken thatthe notice to quit reached 
at least two of the joint tenants. If that 
be so, according to the well-known rules 
on this matter, it must be taken that all 
the three joint tenants got the notice to 
quit. In this view of the matter, there is 
no substance in the second point urged 
before me that the service of the notice to 
quit had not been duly proved. . 

I accordingly, hold that the decree of the 
learned Subordinate Judge is a correct 


(2) (1884) 111 U $185 at p 193. 

(3) (1891) 141 US 213. i 

(4) (1834) 1 Or. M & R 250; 40 R R 547; 4 Tyr. 850; 
3 LJ (vs) Ex. 294. _ ; 

(5) (1846) 16 M & W 124; 16 L J Ex. 49. 

6) (1795) 2 H & BL 509; 3 R R 492. 

9 1848) 1H I, O 384; 73 R R 98. 

(8) 16 W R 223. 

(9) (1821) 6 Wheaton 104. 

(10) 9 A 366. 

(11) (1852) 17-Q B D €28;85 R R 688, 21LJ QB 
135;16 Jur. 314. - . 

(12) (1875) 10 Eq 117 at p 127, 
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decree and this appeal must be dismissed 


with costs. 
“D. Appeal dismissed. 


<< 


. RANGOON HIGH COURT 
First Civil Appeal No. 109 of 1935 
January 29, 1936 
Pacs, O. J. AND Mya Bu, J. 
BALTHAZAR 4 Son, Lrp.— APPELLANYTS 
VETSUS 
MUNICIPAL CORPORATION, RANGOON 


AND ANOTHER—RESPONDENTS 
Rangoon Municipal Act (VI of 1876), s. 191— ` 
Appointment of Akunwun for realising revenue and 
exercising powers under ss, 45, 46,47, Lower Burma 
Land and Revenue Act (TI of 1816, as amended— 
Akunwun whether servant of Corporation—Akunwun 
guilty of negligence or dereliction in’ performance 
of his duties—Liability of Corporatton—Master and 
servant, 

The Akunwunof the Rangoon Corporation, ap- 
pointed by the Rangoon Government, under s. 194, 
Rangoon Municipal Act, to cxercise ths powers con- 
ferred and the duties imposed upon the Revsnue 
Officer under, inter alia, ss. 45, 46 and 47, Lower 
Burma Lani and Revenue Act (II of 1876); as 
amended is not in performing the duties imposed 
upon him under s. 47 in connection with the dis- 
posal of the proceeds ofa revenue sale held pur- 
suant to ss. 46 and 47, the Revenue Officer, acting 
as the servant or agent oi the Corporation or of any 
other person, but is, and is bound to exercise his 
own independent and unfettered discretion as a 
person vested- with special powers of a judicial 
character. Ths Corporation has no right to control 
or influence his action in the disposal of the pro- 
ceeds of a saleunder s. 47, and itis beyond doubt’ 
or controversy that in psrforming this function the 
Revenue Officer is “bound by statute to proceed and. 
act solely in accordance with his own judgment. 
Therefore, the Corporation, which for  cortain 
purposes may be treated as the employer and prin- 
cipal of the Akunwun, is under no liability to 
third persons if in the course of performing his 
duties asa Revenue Officar under s. 47, ths Akunwun 
is guilty of negligence or any other dereliction of 
duty. 

Where, therefore, the Akunwun, after selling the 
property belonging toa tax-payer for realising the 
taxes, refunds the surplus to him, although having 
notice of the claim to the proceeds, of ths mortgagees 
of the tax payer, holding mortgage in respect of 
properly sold and the proceeds become irrecoverable, 
the mortgageeshave no causa of action against the 
Corporation. . 

If the surplus proceeds of the sale were deposited 
in a Bank on tle accountot the Corporation merely 
as a baile, the liability of the Corporation in such 
circumstances for permitting the Revenue Officer to 
withdraw the sum’ so depesited for the purpose of 
paying the same, to the mortgagor woull not be 
higher than that of a Banker for allowing sims 
deposited with him by a customer to be withirawn 
for the pnrpos: of being misapplied cr misappro- 
priated. The Corporation has no benelicial interest 
in ths surplus proceeds of the sale that have been 
deposited with it by the Revenue Officer. It is a 
matter of indifference .to the Corporation whether 
the Revenue Officer decided to® hand over the sur 
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plus proceeds of the sale to A orto B, the Corpora- 
tion has no estate or interest in the surplus pro- 
ceeds, and the disposal of them is solely the concern 
‘of the Revenue Officer. The knowledge ef the officials 
under the Revenue Officer or of any of them can- 
not be deemed to be ths knowledge of the Corpora- 
tion for they received this information not as ser- 
vants of the Corporation but when acting as agents 
and on behalf of the Revenue Officer in his statutory 
capacity. 

F. A. against a decree of the High 
Court, dated July 12, 1935. 

Mr. M. M. Rafi, for the Appellants. 

Mr. N. N. Cowasjee, for the Respondent 
No. 1. 

Page, C. J.—This case raises a Question 
of general interest to tax-payers in Rangoon. 
The suit was brought py the mortgagees 
of a tax-payer, whose property had been 
sold by order of the Revenue Oficer to 
liquidate arrears of Municipal taxation, 
against the Corporation of Rangoon for 
Rs. 4,368-12-0, the surplus proceeds of the 
sale refunded to the mortgagor after 
notice of the plaintiffs’ claim thereto as 
mortgagees of the property sold. By 
s. 194, Rangoon Municipal Act (VI of 1922), 
it is provided that : 

“(1) Any arrears of tax or any fee or other money 
claimable by ths Corporation under this Act may 
be recovered as if they were arrears of land revenue.” 

“Q) The Local Government may by notifica- 
tion prescribe the officers by whose orders and 
on whose application such arrears may be recovered.” 

On November 17, 1928, the Local 
Government by a notification appointed 
“the Akunwun, Corporation of Rangoon” to 
exercise the powers conferred and the duties 
imposed upon the Revenue Officer under, 
inter alia, ss. 45, 46 and 47, Lower Burma 
Land and'Revenue Act (II of 1876), as 
amended. In the present case the property 
was sold under ss.46 and 47 of the Act 
which run as follows :— 


“46, Instead of, or in addition to, the proceedings 
which may be instituted under s. 45, a Revenue 
Officer empowered in this behalf by the Local 
Government may, when the arrear is one of land 
revenue or land-rate in lieu of Oorporation-tax, pro- 
ceed against the land on which such arrears have 
accrued as next hereinafter provided.” 

“47, Ifsuch officer finds on inquiry that there 
exist any permanent, heritable and transferable right 
of use and occupancy in the land, he may sell by 
public auction such right in the whole of the land 
or in such portion threof as he may deem sufficient, 
for the realization of the arrears.” 

“The proceeds of such sale shall be applied in the 
first place mm liquidation of the arrears, and in the 
event of there being any surplus remaining, the 
Revenue Officer shill, of he is satisfied as to the 
right of any person claiming such surplus, pay 
the amount thereof to such person, and if he ıs 
not so satisfied; and shall hold the amount in de- 
posit forthe person wno may ultimately succeed in 
due course of law. in establishing his title there- 
to.” : . 


164—57 & 58 
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Now itis common ground that the pro- 
perty was purchased at the revenue sale by 
the mortgagees, and that at all material 
times tne Revenue Officer had notice that 
the plaintiffs cliimed to be mortgagees of 
the property. Under s. 73, Transfer of 
Property Act, it is provided that: 

“73 (1) Where the mortgaged property or any part 
thereof or any interest thereinis sold owing to failure 
to pay arrears of revenue or other charges of a 
Public nature or rent dus in respect of such pro- 
perty, and such failure did not arisa from any 
default of the mortgagee, the mortgagea shall be 
entitled to claim payment of the mortgage-money, in 
whole or in part, out of any surplus of ths sale- 
Proceeds remaining after payment of the arrears and 
of all charges and deductions direvted by law... 
(8) Such claims shull prevail against all other 
claims except those of prior encumbrances, and may 
be enforced notwithstanding that the principal 
money onthe mortgage has not become due.” 

Notwithstanding that the Revenue Oificer 
had notice of the plaintiffs claim to be 
the mortgagees of the property, however, 
pursuant to the order of the Revenue 
Officer the surplus proceeds of the sale 
were refunded tothe mortgagor on May 
11, 1934, andinthe events that happened 
have become irrecoverable, with the 
result thatthe mortgagees pro tanto have 
lost the benefit of their security. In these 
circumstances the  plaintiffs-appellants 
contend, and it was the sole contention 
raised by the appellants at the hearing of 
the appeal, that the Corporation of Rangoon, 
in whose interest and upon whose ins- 
tructions the machinery laid down in 
ss. 46 and 47, Land and Revenue Act, was 
put into operation, is liable to refund to the 
plaintiffs as mortgagees the surplus pro- 
ceeds on the sale that had been dissipated. 
Mr. Rati, the learned Advocate who appeared 
for the plaintiffs, based his claim upon the 
ground that inasmuch as the Akunwun 
was the servant of the Corporation, and 
had been appointed and was subject t> 
dismissal by the Corporation, in exercis- 
ing his powers as a Revenue Officer under 
ss. 46and 47 of the Act, he was 
acting asthe agensi and servant of the 
Corporation which was liable as a prin- 
cipal for any wrong committed by the 
Revenue Officer in the course of performing 
his duties as such. The suit was dismiss- 
ed by Braund, J., wao held, inter alia, that 
the suit was not maintainable against the 
Corporation upon the ground tnat the 


Revenue Otficer 
“in the exerciss of the functions prescribed by ss. 43 
to 58, Burma Land and Revenus Act, 1876, is in no 
way subject to the control or acting as the agent 
or servant of the Corporation, The Corporation 
had, I think, no liability for the act of an officer 
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over whom, if the. exercise of these duties, it had 
no measure of control whatever and who was inno 


sense inhis capacity of Revenue Officer, its servant 
or agent.” 


We have taken time to consider this 
appeal, but the more closely the case is 
examined, the more plain does it appear 
to me that the plaintiffs have no cause of 
action against the defendant Corporation. 
It was properly and inevitably conceded on 
behalf of the appellants that, if the 
person who had been prescribed by the Local 
Government io fulfil the functions of the 
Revenue Officer for the purpose of recover- 
ing arrears of taxation unders. 194 had 
not been one of the officers of the Cor- 
poration, lis claim as against the Corpor- 
ation must fail. But for the purpose in 
hand, what difference does it make whether 
the persona designata to carry out the 
duties of a Revenue Officer under ss. 45 
to 53, Land Revenue Act, was an officer 
of the Corporstion or some person not in 
its employment? In my cPinion none at 
all. The status and duties of the Revenue 
Officer are created by the Act, and are 
such as are therein prescribed. It matters 
not what other avocation he may follow, 
or what Lis obligations and duties may be 
for other purposes or in connection with 
other matters, for in performing the duties 
imposed upon him under s. 47 in connection 
with ihe disposal of the proceeds. of a 
revenue sale held pursuant to ss. 46 and 
47, the Revenue Officer, inmy opinion, is 
not acting as the servant oragent ofthe 
Corporation or of any other person, but is, 
and is bound to exercise his own inde- 
pendent and unfettered discretion as a 
person vested with special powers of a 
judicial character. The Corporation has no 
right to control or influence his action 
in the disposal of the proceeds of a sale 
under s. 47, and it appears to me he- 
yond doubt orcontroversy that in perform- 
“ing this function the Revenue Officer is 
bound by statute to proceed and act 
solely in accordance with his own judg- 
ment. 

It follows, therefore, that the Corpora- 
tien, which for certain purposes may be 
treated as the employer and principal of 
the Akunwun is under no liability to third 
persons if in the course of performing his 
duties as a Revenue Officer under s. 47, 
the Akunwun is guilty of negligence or 
any other dereliction of duty. In this 
connection the following observations of 
Selwyn, L.J., delivering the judgment of 
the Judicial Committee in The Halley (1); 

(1) (1868) 2 P O 193; 16 WR 998; 18 L T 879, ` 
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which wasa case of compulsory pilotage, 
are not jnapposite : h 

“Their Lordships agree with the learned Judge in 
his statement ofthe Common Law of England, with 
respect to the lability of the owner of a vessel for 
injuries occasioned by the unskilful navigation of his 
vessel, while under the controlof a Pilot, whom the 
owner was compelled to take on board and in whose 
selection he had no voice; and that this law holds 
that the responsibility of the owner for the acts of 
his servant is founded upon the presumption that the 
owner chooses his servant and gives him orders which 
he is bound to obey, andthat the acts of the servant, 
so far as the interests of third persons are concerned, 
must always be coneidered as the acts of the owner. 

His Lordship added that: 

“It appears that the tort for which damages are 
sought tobe recovered to this cause was a tort 
occasioned solely by the negligence or unskilfulness 
of a person who was in no sense the servant of the 
appellants, a person whom they were compelled to 
receive on board their ship,in whose selection they 
had no power te remove or displace, and who, 80 
far from being bound to receive or obey their orders, 
was entitled to supersede, and had, in fact, at the 
time of the collision superseded the authority of the 
Master appointed by them; and their Lordships think 
that the maxim, gut facit per alium, facit per se, 
cannot by the law of England be applied, as against 
the appellanis, to an injury occasioned under 
euch circumstances; and that the tort apon which 
this cause js founded, is one which would not be 
recognised by the law of Mngland av creating any 
liability in, or cause of action against the 
appellants,” N ; 

We have further considered this case, 
however, from another engle. It appears 
the surplus proceeds of the sale were paid 
into the account of the Ccrporation with 
the Imperial Bank of India upon the ins- 
tructions of the Revenue Officer, and it 
may be, if this money had been paid to the 
Corporation for the use and benefit of the 
Corporation, that a question would have 
arisen whether the Corporation would not 
have been liable to the plaintiffs for money 
had and received to the plaintiffs’ use. There 
is not a scintilla cf evidence to support 
the contention that the Revenue Officer 
caused this sum tobe paid into the ac- 
count of the Corporation with the Imperial 
Bank of India for the use or benefit of the 
Corporation, or that it was deposited with 
the Corporation otherwise than as a bailee. 
14 is clear in such circumstances that if the 
mortgagor or the Akunwun had been indebt- 
edto the Corporation, the Corporation could 
not have set off the surplus proceeds of 
the sale so deposited with it against the 
indebtedness of either of these persons: 
Ex parte Kingston, In re Gross (2). Now 
assuming, as we find, that the surplus 
proceeds of the sale were deposited with 
the Corporation merely as a bailee, the 


(2) (1871) 6 Oh. 632; 40LJ BK91;19W R910; 
25 L T 250. ° 
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lability of the Corporation in such circum- 
stancesfor permitting the Revenue Officer 
to withdraw the sum so deposited for the 
purpose of paying the same, it may be 
wrongfully, to the mortgagor would not be 
higher, I apprehend, than that of a 
banker for allowing sums deposited with 
him by acustomer to be withdrawn for 
the purpose of being misapplied or mis- 
appropriated. In Robert Gray v. George 
Joseph Johnston (3), the extent of the 
liability of a banker in such circumstances 
arose for consideration, and Lord Cairas, 
L, C. observed: 


“On the one hand, it would be a most serious 
matter if bankers were to be allowed, on light and 
trifling grounds, on grounds of mere suspicion or 
curiosity, to refuse to honour a cheque drawn 
by their customer, even although that customer 
might happen to be an administrator or an executor. 
On the other hand, it would be equally of serious 
moment if bankers were to be allowed to shelter 
themselves under that title, and to say that they 
were at liberty to become parties or privies to a 
breach of trust committed with regard to trust pro- 
perty, and looking to their position as bankers 
merely, to insist that they were entitled to pay 
away money which constituted a part of trust pro- 
perty at atime when they knew it was going to be 
misapplied, and for the purpose of its being so 
misapplied. I think, fortunately, your Lordships 
will find that thelaw on that point is clearly laid 
down, and may be derived without any hesitation 
from the authorities whicn have been 
cited in the argument at your Lordships’ bar, 
and I apprehend that you will agree with me when 
I say that the result of those authorities is clearly 
this. .... In order to holda banker justified in re- 
fusing to pay a demand of his customer, the custom- 
mer being an executor, and drawing & cheque as an 
executor, there must, in the first place, be some 
misspplication, some breach of trust intended by 
the executor and there must in the second place, as 
was said by Sir John Geach, in the well-known case 
in Keane v. Roberts (4), be proof that tne bankers are 
privy tothe intent to make this misapplication of 
the trust funds. And to that I think I may 
safely add, that if it be shown that any personal 
benefit to the bankers themselves is designed or 
stipulated for, that circumstance, above all others, 
will most readily establish the fact that the bankers 
are ‘in privity with the breach of trust which is about 
to be committed.” - 

Lord Westbury added: 

“It depended on Mrs, Johnson whether she should 
direct the proceeds of that cheque to be handed 
over to the new account or not. It was not done at 
the instance, or by the desire of the bankers at all. 
In obeying the orderof his customer the banker 
did not look at all to his own personal benefit.” 

Applying these principles to the present 
case, it is obvious and conceded that the 
Corporation had no beneiicial interestin the 
surplus proceeds of the sale that had been 
deposited with it by the Revenue Officer. 
It was a matter of indifference to the 
Corporation whether the Revenue Officer 

(3) (1868) 2H & I A4. 

(4) (1819) 4 Madd. 332; 20R R 306. 
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decided to hand over the surplus proceeds 
of the sale to A orto B, the Corporation 
had no estate or interest in the surplus 
proceeds, and the disposal of them was 
solely the concern of the Revenue Officer. 
Again, what information was in the 
possession of the Corporation which would 
have justified it in taking the gerious step 
of refusing to draw acheque for the surplus 


proceeds as directed by the Revenue 
Officer? I can see none. It has not 
been contended that the Officials of the 


Corporation who drew the cheque in favour 
of the mortgagor or that the Commissioner 
or any other superior olficer of the Cor- 
poration were aware that the plaintiffs 
claimed to be the mortgagees of the 
property that had been sold. No doubt 
information to that effect had been received 
by the Revenue Officer and the Assistant 
Bailiff and it may be also by the Bailiff, but 
in my opinion the knowledge of these 
officials orof any of them could not be 
deemed to be’ the knowledge of the. Cor- 
poration for they received this information 
not as servants of the Corporation but 
when acting as agents and on behalf of the 
Revenue Odicer in his statutory capacity. I 
go further, for even if the information 
that had been given to the Bailiff or the 
Assistant Bailiff or the Revenue Oficer 
could be treated, contrary to our view, 
as having been received by the Corporation, 
it would not, in my opinion, have 
justitied the Corporation in refusing to 
draw a cheque in favour of the mortgagor 
if directed to do so by the Revenue Otficer. 

It is true that the plaintiffs in a letver to 
the Bailiff of April a, 1934, informed him 
that “we are interested as agents of the 
two mortgagees who jointly nold an 
equitable mortgage of Rs. 30,000 over the 
above-cited property." But under s. 47, 
Land and Revenue Act : 

“The Revenue Officer shall, if he is satisfied as to 
the right ofany person claiming such surplus, pay 
the amount thereof to such person.” 

What interest or right or duty had the 
Corporation to canvass Or decide whether 
the claim of the plaintiffs to be mortgagees 
was a genuine or a Valid one? In my 
opinion, none whatever indeed; from the 
evidence of Mr. ©. Joakim a director of 
the plaintif firm, it becomes clear tnat the 
plaintiffs did not regard the statement in 
the letter of April 5, 1934, to which re- 
ference has been made, as being a request 
to the Corporation to refuse to part wita 
the surplus proceeds, for the witness 
conceded that “if our request was to 
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withhold Rs.5,000, I would address my 
letter either to the Commissioner or to the 
Secretary.” It follows, therefore, that even 
if the Corporation had been aware of the 
information in the possession of the Revenue 
Officer or of the Bailiff or of the Assis- 
tant Bailiff, and these Officials could be 
deemed to have received this information 
as the servants and agents of the Corpora- 
tion, such information would not have 
justified the Corporation in refusing to 
issue acheque for the surplus proceeds 
in favour of the mortgagor when directed 


to doso by the Revenue Officer. For these 


reasons, in my opinion the appeal fails and 

is dismised with costs. 
Mya Bu, J.—I agree. 
D. Appeal dismissed. 
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I, Arts, 142, 144—Possession—Part possession, when 
operates as possession of whole. 

Where there is a close connection and interdepend- 
ence, between the part proved to be in actual pos- 
session, and the other part in regard to which strict 
proof of actual possession may be wanting, and pos- 
session is in assertion of title, the part in regard 
to which strict proof of actual possession is wanting 
cannot be excluded from the whole in operation of 
the adverse possession. Mohini Mohan Roy v. Pro- 
moda Nath Roy (1), referred to. 

The rule, that acts of possession over a part of 
any immovable property might be evidence of de 
facto possession of the whole, operates with full 
force in favour of rightful owners; but it should be 
applied with some reservation in favour of a wrong- 
doer, for this reason, among others, that the right to 
the whole which makes the possession of a part 
equivalent to the possession of the whole and forms 
the connecting link between the whole and the part 
js wanting in the other. The want of that connecting 
link might, however, be supplied by others, such as 
closs connection and interdependence between the 
part actually possessed and the whole of which it 
was claimed to be a part. Mohini Mohan Roy v. 
Promoda Nath Roy (1), followed. 
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Nath Roy (Jr.)and Jnananath Bora, for 
the Appellants. 

Messrs. Kshitish Chandra Chakravarti 
and Benoy Krishna Ghose, for the Respond- 
ents. 

Guha, J.—This appeal has arisen out 
of a suit brought by the plaintiffs-respond- 
ents in the Court for declaration that the 
lands specified in schedule (ka) and (ga) 
to the plaint were Dharmottar lands of 
Dihina Satra, and that the defendants 
Nos. 1, 2 and 3, appellants in this Court, 
had no title to those lands. In the suit, 
prayer was also made by the plaintiffs 
for confirmation of their possession in 
those lands, on behalf of the Dihina Satra 
of which they were the Adhikars, and 
for recovery of possession of the lands 
described -in schedule (oma) to the plaint. 
The claim in suit was resisted by the 
defendants Nos. 1 to 3. 

The history of the property in litiga- 
tion has been given in the judgment of 
the learned Subordinate Judge in the Court 
below, in some detail, and it is not neces- 
sary to refer to the early history of the 
same as the decision arrived at by the 
Court below that the property was the 
subject of religious endowment, was not 
and could not be disputed on the materials 
on the record. The Dihina Satra existed 
from ancient times, and on the material 
before us, it may be taken to be estab- 
lished that itexists even now. The plaint- 
iffs’ case before the Court was that the 
property belonging to the endowment was 
not in any way affected by the various 
changes in the character of its owner- 
ship and possession, during the period 
commencing from 1876 to 1906. The prop- 
erty in litigation was, in 1876, covered 
by the potta No. 1131 granted by the Govern- 
ment of Assam. In course of time the 
lands covered by that potta were settled 

0 


by the Government under potta No. —935~ 
and and pota No. +: The last of 


these settlements was effected with Abhoy- 
ram Chaudhuri the predecessor-in-interest 
of the defendants Nos. 1 to 3 sometime 
Previous to the year 1906, the Government 
jamabandi of 1905-06 showing Abhoyram 
Chaudhuri as the pattadar. ‘rhe pottas to 
which reference has been made, granted 
by the Government, were what are 
known as Nisfkheraj pottas in Assam, and 
having special incidents attaching to 
them under the Assam Land and Revenue 
Regulations. The .question of the origi- 
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nal title of the plaintiffs to the lands in 
suit, covered by the pottas mentioned 
above, which from 1876 onwards, covered 
an area of 476 bighas 1 kotta and 19 lessas, 
is not in controversy in this appeal. The 
question for consideration in the appeal 
is the one arising out of the two points 
raised in issues in the case: Does the 
land even now retain its character of a 
trust property ? Is the suit barred by limita- 
tion, as indicated by Issues Nos. 5 and 8 in 
the suit ? These points arose directly upon the 
pleadings of parties, regard being special- 
ly had to the case stated in para. 12 of 
the written statement of the contesting 
defendants, the appellants in this Court. 

“The plaintifs’ suit is barred by limitation. 
From the time of the defendants’ father's purchase 
of the lands in the aforesaid manner, they were 
in enjoyment and possession of the lands in prop- 
erty rights, openly and without opposition till 
1323 B.S., after realising every year the rents at 
the full Government rate from the plaintiffs and 
all other like tenants in possession. The plaintiffs 
and proforma defendants and other tenants in pos- 
session, having acknowledged Abhoyram Chaudhuri 
as their proprietor, used to pay him rent without 


objection and used to live and possess the lands ` 


under him as tenants. In this way his rights were 
perfected by his possessing the entire 476 bighas 1 
kotta and 19 lessas of suit lands for 21 years ad- 
versely to others. Under the circumstances, even 
if the Dihina Satra or anybody else had any 
right and title, the same were extinguished and 
were barred by limitation. They (the defendants) 
are paying the Government revenus every year.” 

The Court below, on consideration of 
the materials on the record, came to 
the conclusion that the plaintiffs in the 
suit were entitled to a declaration of their 
title to 97 bighas of land out of the entire 
estate, as it was not shown that the ad- 
verse possession of Abhoyram Choudhury, 
the predecessor-in-interest of the defend- 
ants Nos. 1 to 3 “has fixed up on any 
definite plot”. Direction was given by the 
Subordinate Judge that 

“In partitioning out those 97 bigkas, the block 
should beso formed as to include within this area, 
the Satra premises, the namghar and other houses. 
The possession of this area was to be delivered 
to the plaintiffs aftersuch severance from the en- 
tire estate; such a division is equitable and will 
be just in the circumstances of the case”, 

The defendants Nos. 1 to 3 appealed 
to this Court from the decision and decree 
passed by the Court below, the plaintiffs 
preferred cross-objections in regard to the 
portion of their claims in suit, dismissed 
by the Court below, namely the area of 
379 bighas in respect of which it was held 
that the defendants Nos. 1l to 3 had ac- 
quired title by adverse possession. 

_ The question of adverse possession aris- 
ing for consideration in the case, has to 
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be decided on the evidence of possession 
adduced by the parties concerned. Sofar 
as the oral evidence goes, it may be said 
that it is one-sided; the plaintiffs were 
unahie to give any evidence of their pos- 
session of the property in litigation with- 
in twelve years of the institution of the 
suit which could entitle them to relief as 
claimed. On the side of the contesting 
defendants there was evidence in the 
shape of Government jamabandis showing 
Abhoyram Chaudhuri's possession in 1905-06 
in respect of 476 bighas odd of land, com- 


‘prised in the potta granted to him by 


the Government. There were in the next 
place jamabandis prepared at the instance 
of Abhoyram Chauhduri as the owner of 
the lands settled with him by the Govern- 
ment; there were collection papers evi- 
dencing collection of ren! from tenants on 
the land, and there were rent decrees 
obtained by Abhoyram Chaudhuri against 
tenants, and rent decrees against the 
plaintiffs themselves passed on contest. 
On this part of the case, relating to the 
possession of Abhoyram Chudhari, as evi- 
denced by bis jamabandis, we are unable 
on the materials before us to agree with 
the finding arrived at by the trial Court 
that the jamabandis of 1918 (Ex. D in the 
case) could not be acted upon for the 
reason that the witnesses for the defence 
admit that the details mentioned were 
compiled without proper survey and prob- 
ably without survey. The evidence refer- 
red to does not bear out the conclusion 
arrived at, on the point. In our judg- 
ment there is no reason whatsoever to 
disezrd the evidence »dduced on the 
side of the contesting defendants in the 
suit, in support of the case of possession 
of the lands settled with Abdhoyram Chaud 
hury by the Government. So far as the 
character of the possession exercised by 
Abhoyram Chaudnury was concerned, the 
evidence on the record, fully justiies the 
decision arrived at by the trial Court, 
that in 1897 or nearabout the time the 
Dihina Goss:ins, the plaintiffs in the suit 
or their predecessor-in-title, knew that 
Abhoyram Chaudhuri was coming to the 
land with assertion of his own title. It 
was known from that time that Abhoyram 
Chaudhuri was collecting rent from the 
plaintiffs or their predecessors-in- 
interest, and the tenants on the lands com- 
prised in potta granted him by the Govern- 
ment as the owner of the property. In 
our judgment the reasons categorically 
stated by the Judge in the Court below 
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for his decision on the question of the 
nature of adverse possession are sound 
and convincing; and we have no 
hesitation in accepting the same. 

There was, on the evidence before the 
Court, a case of adverse possession est- 
ablished on the side ofthe contesting de- 
fendants in the suit. The question then 
was, what was the extent of that adverse 
possession ? According to the trial Court 
the area to which the acquisition of the 
title of defendants Nos. 1 to 3, and the 
extinctjon of the original title of the plain- 
tiffs, was to þe limited to 379 bighas as 
mentioned in a sale certificate Ex. 5 in the 
case, granted to the predecesor-in-title of 
Abhoyram Chaudhuri on October 31, 1894. 
In proceeding on this footing, the trial 
Court completely overlooked the position 
made out by the large body of documentary 
evidence in the case. It would appear 
that Rajkumar Joy Chandra Singh to whom 
the sale certificate Ex. 5 was granted, 
was registered as the pattadar of the 
entire area of 476 bighas odd comprised 
‘in the Government potta, and this Raj- 
kumar Joy Chandra Singh sold his interest 
as pattadar in respect of 476 bighas odd 
of land to Abhoyram Chaudhuri, predeces- 
sor of defendants Nos. 1 to3. Abhoyram 
Chaudhuri’s name was in due course 
mutated in respect of the entire 476 bighas 
odd. There was jamabandi prepared by 
the Government in which Abhoyram Chau- 
dhuri was shown as the pattadar in respect 
of the entire estate (pottai lands) compris- 
ing 476 bighas odd; that was in the year 
1894-95. In 1903-06 there was a fresh 
jamabandi by the Government showing 
Abhoyram Chaudhuri as pattadarin res- 
pect of lands covered by potta No. 1-69, 
comprising the area of 476 bighas odd. There 
can, therefore, be no question that the 
extent of the adverse possession by 
Abhoyram Chaudhuri, and by the defendants 
Nos. 1 to 2 has to be considered with 
reference to the materials on the record, 
referred to above, and not merely to the 
statement of area in the sale certificate, 
Ex. 5 inthe case, which was not and could 
not be taken to be the foundation of the 
claim to possession by Abhoyram Chaudhuri, 
a claim which was recognised by settle- 
ment granted to him by the Government, 
so far as the property in litigation was 
concerned, a settlement of lands compris- 
ing 476 bighas odd. It was with reference 
to this area that possession was asserted 
by Abhoyram Chaudhuri and his successors- 
in-interest, defendants Ncs, 1 to3 in the 
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suit. The collection papers, the jamabandis 
and the rent decrees placed before the 
Court, in support of the defendants case 
of possession of the property.in suit, re- 
lated to the property of which settlement 
was granted to Abhoyram Chaudhuri, after 
his purchase of the lauds comprised in . 
potta No. 1-69, the area of which was 
476 bighas odd. In the above view of the 
case before us, it cannot be held that 
the acquisition of title by the contesting 
defendants and the extinction of the same, 
so far as the plaintifs were concerned, , 
related not to the lands comprised in the’ 
entire estate, the pottai lands, the area of 
which was 476 bighas odd, but to 379 bighas 
only. The Judge in the Court below has 
given no reason for coming to Ihe decision, 
which could be held to be sound and 
acceptable for passing a decree in favour 
of the plaintiffs, in respect of 97 bighas 
of land out of the entire estate compris- 
ing 476 bighas odd, of which effective posses- 
sion was established by documentary and 
oral evidence, and with reference to which 
evidence, it has been held by the trial 
Court that in 1897 or near about that 
time the plaintiffs did know that Abhoyram 
Chaudhuri was coming to the land with 
assertion of his title. In our judgment, 
the trial Court’s decision that the plaintiffs’ 
suit could succeed in respect of an un- 
divided share of 97 bighas of land, being the 
difference between 476 and 379, bighas,— 
is wholly unsustainable on the materials 
on the record and cannot be supported on 
the conclusions arrived at by the Court 
below in its judgment, bearing on the 
question of possession by the defendants 
Nos. 1 to3and their predecessor-in-title 
Abhoyram Chaudhuri in assertion of title 
as settlement holders under the Government 
in respect of 476 bighas odd of land com- 
prised in the successive pottas issued by 
the Government, in respect of the lands 
in question, the original title to which was 
in the plaintiffs and their predecessors-in- 
interest. It may be noticed in this connec- 
tion in consonance wilh what was said 
in the judgment of this Court in the case 
of Mohini Mohan Roy v. Promoda Nath 
Roy (1), that acts of possession over a 
part of any immovable property might be 
evidence of defacto possession of the 
whole. This rule of course operates with 
full force in favour of rightful owners, and 
it should be applied with some reservation 
in favour of a wrong-doer, for this reason, 
among others, that the, right to the whole 
(1) 24 C 256; 10 W N 804. 
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which makes the possession of a part equiva- 
lent to the possession of the whole and 
forms the connecting lnk between the 
whole and the part is wanting in the 
other. In the case of a wrong-doer claim- 
ing to possess the whole, by reason of 
Possessing a part, it was sometimes difficult 
to say, in the absence of the connecting 
link of title, how far the whole extended. 
The want of that connecting link might 
however be supplied by others, such as 
close connection and inter-dependence be- 
tween the part actually possessed and the 
whole of which it was claimed to be a 
part. In the case before us, applying the 
above rule of general application, which 
may be taken to be well-settled, and 
keeping this position in view that there 
was the existence of the connecting link 
showing definitely how far the claim to 
the whole did and could extend,—there was 
close connection, and inter-dependence be- 
tween the part taken by the Court below 
to have been proved to be in actual 
possession, and the other part in regard 
to which strict proof of actual possession 
may be said to be wanting. The posses- 
sion of the contesting defendants, claim- 
ing through Abhoyram Chaudhuri, was in 
assertion of title to an entire estate ccm- 
prising 476 bighas odd settled by the Gov- 
ernment. On the evidence as it stands, no 
part of 476 bighasodd covered by the Gov- 
ernment Potta granted to Abhoyram Chau- 
dhuri, could possibly be excluded from 
the operation of adverse possession on the 
part of Abhoyram Chaudhuri and defen- 
dants Nos. 1 to 3 claiming through him, 
resulting in the extinction of the original 
character of the property in suit, and of 
the title claimed by the plaintiffs in the 
suit, a8 alsoin the accrual of title of the 
defendants Nos. 1 to 3; as asserted by them. 

The result of the conclusion we have ar- 
rived at,as mentioned above, is that the deci- 
sion and decree passed by the Court below 
must be set aside; and we direct according- 
ly. The appeal by the defendants Nos. 1 
to 3 is allowed, and the cross-objections 
preferred by the plaintiffs are dismissed. 
The plaintiffs’ suit giving rise to the appeal 
and the cross-objectoins is dismissed. In 
the circumstances of the case, we direct that 
the parties to the litigation do bear their 
own costs throughout, including the costs in 
this Court. 

Lodge, J.—TI agree. 

D. : Appeal allowed. 
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RANGOON HIGH COURT - 
Second Civil Appeal No. 272 of 1935 
January 17, 1936. 
Mya Bu, J. 
C. SOON THIN-~ApPELLANT 
Versus 
K. S. A. V. CHETTYAR FIRM—RESPONDENT 
Civil Procedure Code (Act V of 1908), 0. XXXVIII, 
r. 5 (3)—Attachment_ before judgment—Securety 
given for removal of—Liability of surety, when ån- 
curred—Subsequent appeal—Effect of, on Liability. 
Where in order to obtain removal of attachment 
before judgment under O. XXXVIII, Civil Pro- 
cedure Code, a security is given, as soon as the 
decree of the Court of first instance is made, the 
liability of the sureties is fully incurred. This 
liability having thus been fully incurred is not 
extinguished by appeal being made against the dec- 
ree. If the amount recoverable by the plaintiff 
should be diminished in appeal, the amount of which 
payment zould be enforced would be diminished to a 
like extent, and the sureties’ engagement being one 
of indemnity would diminish in the same proportion. 
So, too, if the decree being reversed the sum reco- 
verable became zero, the sureties’ liability would be 
reduced to nothing. When the decree of the Court 
of first instance is finally restored, the liabi- 
lity incurred, when it was first passed, is also re- 
stored The decreeing of the suit by the Court 
of first instance has a different effect upon the at- 
jachment before judgment from the dismissal of the 
suit by that Court. D. Manackjee v. R M.N. 
Chettyar Firm (1), Shek Suleman v. Shivram Bhikha- 
ji (4 and Ma Biv. S. Kalidas (5), relied on. 
Mr. K.C. Sanyal, for the Appellant. 
Mr. Chari, for the Respondent. i 
Judgment.—This is an appeal against 
an order directing the enforcement of a 
surety bond executed by the appellant in 
a proceeding for attachment before judg- 
ment pending a suit instituted by the res- 
pondent firm against one Mehmoo alias 
Mohamed Ebrahim and another for re- 
covery of a certain sum of money. After 
the filing of the suit the respondent made 
an application for attachment before judg- 
ment of aracing pony belonging to Mahmoo. 
On that application the Court ordered the 
conditional attachment of the pony under 
O. XXXVII, r. 5 (3), Civil Procedure Code, 
and served an order upon Mabmoo pursuant 
to sub-r. (1), of the rule. Thereupon Mahmoo 
applied to the Court that the pony might 
be released from attachment on his furnish- 
ing security. This application was dispos- 
ed of by an order in the following terms: 
“The attachment may be released on furnishing 
security to the extent of Rs. 5,000 or more, which- 
ever amount this Court might eventually decree in 
favour of the plaintiff, orto produce the animals 
attached in lieu thereof, whenever required by the 
Court.” 
Consequently, the appellant executed a 
surety bond which recited: 
“Whereas inthe above-mentioned case Mahmoo (a) 
Mohamed Ebrahim respondent therein was called 
upon under rT. 5, O. XXXVI, Oivil Procedure 
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Code to produce the race pony called 
‘Nand Hlaing,’ now under attac hmen 
whenever required by this Court or ite value which 
may be fixed as the amount that may eventually 
be decreed in the connected Civil Regular Suit 
being No. 44 of 1933 of this Court, and sufficient 
to answer the claim against him; And whereas I 
have consented to be the surety for the production 
as aforesaid: Now the condition of the above 
obligation is such that if the said Mahmoo (a) 
Mohamed Ebrahim shall produce the race pony 
called ‘Nanda Hlaing’ before the Court whenever 
required or its value which may be fixed as the 
amount that may eventually be decreed against 
him, then this obligation shall be void and of no 
effect, otherwise the same shall remain in full force 
and effect, and while the same remains in force, I 
shall upon default by the abovesaid respondent 
Mahmoo (a) Mohamed Ebrahim in producing the 
said race pony called ‘Nanda Hlaing, or pay the 
decretal amount as aforesaid, pay into the said 
Court such sum of money as the said Mahmoo (a) 
Mohamed Ebrahim may be ordered to pay in the 
said suit.” 


Upon the appellant's -execution of this 
bond the pony was released from attach- 
ment and some time thereafter the suit was 
decreed against both the defendants by 
the Sub-Divisional Court of Mandalay. 
Mahmoo, however, appealed against the 
decree successfully in the District Court 
of Mandalay which directed that the judg- 
ment and decree of the trial Court be set 
aside, and that the plaintiff's suit be dismiss- 
ed with costs against both the defendants. 
The respondent appealed against the 
judgment and decree of the District Court 
in a special CivilSecond Appeal lodged in 
this Court, but the appeal was dismissed 
with costs. Undaunted, the respondent 
obtained a certificdte under cl. 13 of the 
Letters Patent and filed a Letters Patent 
Appeal, the result of which was that the 
decree of the District Court on First Appeal 
and of this Court on Second Appeal was set 
aside and the decree passed in favour of the 
respondent by the Sub-Divisional Court was 
restored. After hissuccess in the Letters 
Patent Appeal the respondent sought to 
have the decree executed by issue of 
notices “both to the judgment-debtor 
Mahmoo (alias) Mohamed Ebrahim and the 
surety C. Soon Thin, to produce the pony 
called ‘Nanda Hlaing’ as bound under the 
security bond executed in Civil Miscellaneous 
No. 12 of 1933 or to deposit the decretal 
debt, failing which attachment may be 
issued in respect of property or 
properties of which the decree-holder will 
furnish particulars.” 

The pony did not come forth, and with 
reference to the prayer for the depositing 
of the decretal amount the appellant 
objected inter alia on the ground that the 
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security bond ceased to have any force 
when the original decree was: set aside 
by tLe District Court on First Appeal 
and by the High Court on Second Appeal. 
The other grounds upon which objection 
was taken by the appellant to the execu- 
{ion against him need not be set out, as 
they have been fully dealt with by the 
Courts below which decided the case 
against the appellant and as the ground 
set out above is the only ground upon 
which this appeal is urged. At first sight 
this ground appears to receive some air of 
strength from the decisions of this Court 
in D. Manackyjee v. R.M. N. Chettyar Firm 
(1) and Pindi v. U Thaw Ma (2). : 
In the former it was held that when 
securily is givento obtain removal of 
attachment before judgment ` under 
O. XXXVII, Civil Procedure Code; the lia- 
bility of the surety ceases as soon as the suit 
is dismissed in the frst appeal and that the 
plaintiff succeeding on appealin his suit 
cannot hold the surety liable. In the 
latter it was held that when a suit is 
dismissed for default all interim and ancil- 
lary orders in the proceedings must fall 
with it and that an attachment before judg- 
ment comes to an end when the suit abates 
and is dismissed, and the attachment: does 
not revive if the suit is restored. It must 
be conceded that according to the judgment 
in Pindi v. U Thaw Ma (2), ihe same 
principles wculd apply wLere a suit has been 
dismissed upon the merits instead of for 
default, because this is the effect of ruling 
in Abdul Rahman v. Amin Sharif (3). -The 
present case, however, is distinguishable 
from either of those cases. In the present 
case the Court of first instance decreed 
the suit and the immediate question before 
the Court is not what the fate of an 
attachment before judgment is, but whether 
the order of the hrst appellate Court, 
confirmed by the second appellate Court, 
whiclorders, however, were set aside in 
the Letters Patent Appeal, directing the 
dismissal of the plaintiff's suit, destroys 
the surety’s liability upon ihe bond in spite 
of the fact that the Court of first instance 
decreed the suit. In Shek Suleman v. 
Shivram Bhikaji (4) which was relied on in 
Ma Bi v. S. Kalidas (5), which again was 


ay 5R 492; 105 Ind. Cas. 540; A IR 1927 Rang. 


(2)9 R 472; 134 Ind. Cas. 748; A I R 1931 Rang. 
‘281; Ind. Ral. (1931) Rang. 316. 

G) 45 C 720; 44 Ind. Cas. 229; AIR 1918 Cal. 
39; 22 CW N 927. 

(4) 12B 71. 

(5)5 LB R 156;.5 Ind. Cas, 985. 
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relied on in D. Manackjee v. R.M.N. Chettyar 
Firm (1), it. was held that as soon as the 
decree of the Court of first instance was 


-made, the liability of thesureties was fully 


incurred and they were severally bound to 
place at the disposal of the said Court, when 
required, the property specified in their 
bond, orin default, to pay such sum as the said 
Court should adjudge against the defendant. 
In the course of the judgment it was 
observed: 

“+ kk We think (1) that the decree of the 
Court of first instance, immediately on its being 
made, satisfied the condition - under which the 
sureties became severally bound to cause the defend- 
ant to place at the disposal of the said Court 
when required the property specified in their bond. 
In default they became bound ‘to pay to the said 
Court * * * * such sum as the said Court may 
adjudge against the said defendant.’ This liability 
having thus been fully incurred was not extingu- 
ished by appeal being made against the decree. 
If the amount recoverable by the plaintiff should 
be diminished in appeal, the amount of which 
payment could be enforced would be diminished to 
a like extent, and the sureties’ engagement being 
one of indemnity would diminish in the same pro- 
portion. Bo, too, if the decree-being reversed, the 
sum recoverable became zero, the sureties’ liahility 
would be reduced to nothing, This was involved 
in the nature of their engagement, but it did not 
cease to be an engagement, because the decree of 
the first Court merged in that of the Appellate 
Court. The liability had been fully incurred what- 
ever afterwards happened, though in its nature 
variable as to amount.” 


In the light: of these observations, in 
which I respectfully concur, upon the 
passing of the -decree the surety’s liabi- 
lity arose, the subsequent appeal or ap- 
peals from the decree could only have 
the effect of reducing the quantum of the 
liability which may even be found to be 
nothing but it did not destroy the liabi- 
lity, and when the decree of the Court 
of the first instance was finally restored, 
there is no practical or legal ground for 
thinking that the liability incurred, when 
it was first passed, is notrestored at all. 
Even if analogy be taken from the case 
of altachment before judgment, there will 
be no justification whatever for applying 
to the present case in which the suit was 
decreed by the Court of first instance the 
rojes as to cessation, or termination of the 
attachment before judgment upon the 
dismissal of the suit by the Court of 
first instance. The decreeing of the suit 
by.the Court of first instance has a 
different effect upon the 
before judgment from the dismissal of the 
suit by that Court. Under O. XXXVII, 
r. 11, Civil Procedure Code, a fresh attach- 
ment ‘even is tinnecessary when execution 
is taken out upon the decree after it is 
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passed. For allthe above reasons I see 
no substance in this appeal, which is dis- 
missed with costs, Advocate's fee five gold 
mohurs, 

D. Appeal dismissed. 





CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 900 
of 1932 
December 14, 1934 
R.C. MITTER, J. 
PROSANNA KUMAR MISTRI anp ANOTUER 
—DEFENDANTS—APPELLANTS 
VETESUS 


SUDHANGSU KUMAR ROY CHOU- 
DHURY AND OTHERS—RRSPONDENTS 

Bengal Tenancy Act (VILI of 1885), ss. 188, 52— 
Kabuliyat in favour of some landlords, stipulating 
additional rent—Suit for rent by such landlords alone, 
whether maintainable—Res judicata — Constructive 
res judicata- Suit by all landlords for additional 
rent for additional area under s. 52—Landlords in 
whose favour kabuliyat was executed, also impleaded 
—Clatm under Tenancy Act dismissed—Claim under 
kabuliyat held not maintainable as it wus executed 
in favour of some only—Subsequent suit by landlords 
in whose favour kabuliyat was executed—Other land- 
lord made defendant—Suit, whether barred by con- 
structive res Judicrta, 

Where a kabuliyat for additional rent is executed 
in favour of some of the co-sharer landlords, a suit 
by such landlords alone. for rent is maintainable, 
Section 188 of the Bengal Tenancy Act, has no ap- 
plication as the suitis based noton s, 52 of the 
Bengal Tenancy Act, but on the contract as evidenced 
by the kabuliyat. In order to succeed the plaintiffs 
have not to call in their aid any of the provisions 
of the Bengal Tenancy Act. Their suit ig based on 
contract, pure and simple, and they seek the aid only 
ofthe general law. Bhosai v. Aminuddin (5) and 
Gobinda v. Hamidutla (6), relied on, Darik Dhekar 
v. Aswini Kumar (7) and Baidyanath v. Sheikh 
Ilim (8), distinguished. Gobinda v. Hamidulla (6) 
referred to. - i 

The present plaintiffs and the six annas co-sharer 
landlords as plaintifis instituted a suit for ad- 
ditional rent for additional area under 3. o2 of the 
Bengal Tenancy Act. In the plaint of that suit the 
kabuliyot executed in favour of plaintiffs alone was 
also pleaded. The claim under s. 52o0f the Bengal 
Tenancy Act was not admissible as the tenancy, which 
was aryott one, included undivided plots of land. 
The claim on the basis of the contract as evidenced by 
the said kabuliyat wasalso held not maintainable on 
the ground that the said kabultyat had not been 
executed in favour of all the landlords who were then 
suing jointly for additional rent. Subsequently the 
present plaintiffs brought a suit for rent under 
the kabuliyat executed in their favour and joined 
the other co-sharer landlords as defendants : 

Heid, that the sait was not barred by the rule of 
constructive res judicata. 

A. against the decree of the Subordinate 
Judge First Court, Bakarguuj, dated Sep- 
tember 25, 1931, affirming that of the 
Munsif, Second Court, Perojpur, dated 
February 18, 1930. 

Mr. Mukunda Behari Mullick, for the 
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Appellants. 

Messrs. Abinash Chandra Guha and 
Narendra Nath Guha, for the Respondents. 

Judgment.—This appeal is on behalf 
of the legal representatives of defendant 
No. 9, ina suit instituted by the plaintiffs 
for recovery of rent for the years 1332 to 
1335 B.S. The plaintiffs are the 10 annas 
co-sharer landlords and they instituted the 
suit for recovery of their share of the rent 
at the rate of Rs. 70-12-6 per year in their 
share making the six annas co-sharer 
landlords parties defendants. In the plaint 
they state that they have separate collec- 
tions and that they have not been able to as- 
certain what amount of rent ig due for the 
period in suit to their co-sharers. In para. 3 
of the plaint they state that Nrishna Mohan 
Mistry and another, the predecessors-in- 
interest of the tenant defendants, executed 
a kabuliyat in favour of their predecessor- 
in-interest on Sravan 26, 1299, B.S. by 
which they stipulated to pay rent at 
the rate of Rs. 4 per bigha on an area of 
20 bighas 1 catta 5 chittaks 134 dhurs of 
land, that is, Rs. 80-5-4 a year, They fur- 
ther state that the lands of the tenancy 
have been found now to measure 28 bighas 
6 cattas 1 dhur. They further state that in 
the kabuliyat there is a stipulation that if 
on measurement the lands held by the 
tenants be found to be more, the tenants 
bound themselves to pay rent at the same 
rate according to the area found on measure- 
ment. On the basis of this contract they 
say that the rent would be Rs. 113-3-4, and 
in their share Rs. 70-12-6 a year. Both the 
Courts below have found that the area in 
the possession of the defendants is 28 
bighas 6 cattas 1 dhur according to the local 
standard of measurement but an allowance 
of 5 per cent. has been made in favour of 
the tenants and the plaintiffs have been 
given a decree at the rate of Rs. 67-49 per 
year in their share. There is no kabuliyat 
in favour of the six annas landlords. 

Before me the appellants contend that the 
plaintiffs cannot in the suit as framed claim 
at a rate of more than 10-16th of Rs. 80-5-4 
per year. They say that (1) s. 188 of the 
Bengal Tenancy Act is a bar to their claim 
for additional rent inasmuch as the six 
annas co-sharers landlords have not, joined 
as plaintiffs and that s. 148-A cannot 
help the plaintiffs and (2) that the said 
claim is barred by res judicata. 

Tt would be convenient to deal with the 
last point first. The facts bearing 
upon the said question are the following. 
In the year 1925 the present plaintiffs and 


PROSANNA KUMAR MISTRI VP. SUDHANGSU KUMAR ROY (CAL) 


16416 


the six annas co-sharer landlords as plaint- 
iffs instituted a suit for additional rent for 
additional area unders 52 of the Bengal 
Tenancy Act. In the plaint of that suit the 
kabuliyat of Sravan 26, 1299, was also 
pleaded. This suit was carried on appeal 
to this Court. It was held that the claim 
under s. 52 of the Bengal Tenancy Act was 
not admissible as the tenancy, which is a 
ryott one, included undivided plots of land. 
The claim on the basis of the contract as 
evidenced by the said kabuliyat was also 
held not maintainable on the ground that 
the said kabuliyat had not been executed 
in favour of all the landlords who were 
then suing jointly for additional rent [Benode 
Kumar v. Ganga Charan (\)). On these 
facts the appellants contend that the pre- 
sent suit is barred by the rule of construc- 
tive res judicata. The question then is 
whether the claim as laid in this suit might 
and ought to nave been laid in the suit of 
1925. The kabuliyat was pleaded there and 
the claim was laid on its basis also in that 
plaint but the Court held that the 10 annas 
co-sharer landlords could not succeed on 
its basis as they had joined with them the 
six annas co-sharers who were not parties 
to the kabuliyat. The Court in effect held 
that the claim on the basis of the kabuliyat 
could not be pleaded in that suit as framed. 
I do not see how after this it -can ba urged 
that the present claim is barred by the rule 
of constructive res judicata. In this view 
of the matter it is mot necessary to 
consider how far the decisions which lay 
down that in constructive res judicata there 
must be identity of the subject-matter. 
Surjeram Marwari v. Barhamdeo (2), 
Gurudeo v. Chandrikh Singh (3), have been 
affected by the decision of the Judicial 
Committee in Fateh Singh v. Jagannath (4). 
I hold accordingly that there is no sub- 
stance of the appellants’ contention on this 
point. 

I am also unable to uphold the first con- 
tention of the appellants. Section 188 of 
the Bengal Tenancy Act has in my judg- 
ment no application as the suit is based not 
on 8.52 of the Bengal Tenancy Act but on 
the contract as evidenced by the kabuliyat. 
In order to succeed the plaintiffs have not 
to call in their aid any of the provisions of 

(1) 35 OW N 210; 128 Ind. Cas 177; AIR 1930 Cal. 
595; 51 O L J 485. 

(2)10 Ld 387. 

(3) 5 C LJ 611; 1 Ind. Oas. 913; 36 0 193. 

(4) 52 I A 100; 91 Ind. Oas. 280; A IR 1925 PO 55; 
47 A158; 270 0 334; 48M L J 64; 2 O WN 25; 12 
OL J 117; FER 0) 50; 27 Bom. LR 725; 290 
W N 749; 23 A L J 739; 22 LW 58 (P 0). 
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the Bengal Tenancy Act. Their suit is 
based on contract pure and simple and they 
seek the aid only of the general law. The 
case of Bhosai v. Aminuddin (5) and 
Govinda v. Hamidulla (6), are direct authori- 
ties in favour of the plaintiffs. In the first 
mentioned case the suit was also framed 
under s. 148-A as in the case before me. 
Two cases apparently seem to militate 
against the view I am taking. These are 
Darik Dhakai v. Aswini Kumar (T) and 
Baidyanath v. Sheikh Ilim (8). In the 
latter case a .co-sharer landlord in whose 
favour the tenants had executed s kabuliyat 
instituted a suit for enhancement of rent 
under s. 30 of the Bengal Tenancy Act and 
also prayed for additional rent for addi- 
tional area, without making his co-sharer 
landlords parties. he claim under s. 30 
of the Act was clearly inadmissible but to 
support the claim for edditional rent he 
relied upon the kabuliyat. It was held that 
the claim for additional rent was not main- 
tainable; his co-sharers not having joined 
in the suit. This case was cited in Govinda 
v. Hamidulla (6), and Prinsep, J. distin- 
guished it on the ground that the kabuliyat 
there had not been acted upon in regard to 
separate payment of rent to the plaintiff. 
I think that Baidyanath’s case (8), is dis- 
tinguishable also on another ground. In 
the kabuliyat the tenant agreed to pay rent 
due to Baidyanath’s share separately. The 
clause relating to the recovery of additional 
rent was in the following terms: 

"If according to your measurement jamabandi the 
jama of my jote is increased I shall pay rent and 


give kabuliyat without objection according to the 
increased rate.” 


`- The learned Judges held on a construc- 


tion of this clause that: 

“if the rent of the entire holding be increased, 
increased rent shall be paid to the plaintifis for their 
share of the holding.” $ 


The underlining (Italicised words) is 
mine. 

But they said that the rent of the entire 
holding could be increased only under the 
Bengal Tenancy Act. In Darik Dhakai’s 
case (7) where Baidyanath’s case (8), was 
followed Coxe, J. took Baidyanath’s case 
‘(8), as laying down the proposition that the 
-existence of an agreement to pay additional 
rent does not necessarily take the suit out 
of the Tenancy Act. The said learned Judge 
observed thus: 

(5) 21 C W N 371; 37 Ind. Cas. 847; A IR1917 Cal. 
585; 22 CL J 469, 

(6) 70 WN 670. 

(7) 18C W N 942; 20 Ind. Cas. 659; A IR 1914 Cal 


141. i 
(8)2 O W N 44; 25 O 917. 
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“ It is provided by the Tenancy Act and it must be 
common knowledge that a tenant is bound to pay 
additional rent for additional land and is entitled 
to reduction of rent if the area is reduced. If the 
landlord and tenant include a stipulation to that 
effect in their contract, it certainly seems to me 
unreasonable that the existence of such a stipulation 
should oust the application of the Tenancy Act 
from which it was in all probability derived.” 

It would thave been necessary for me to 
examine the correctness of tbis dictum if the 
kabuliyatin the case before me had been 
executed in favour of all the landlords ag 
was the case before Coxe and Ray, JJ. in 
Darik Dhakai's case (7). Coxe, J. however, 
himself laid down in that case that the said 
dictum would not apply to a case where the 
kabuliyat stipulating for payment of addi- 
tional rent is not in favour of all the land- 
lords but in favour of some of them. In 
the latter case he held that a suit by such 
co-sharer landlords only, would be main- 
tainable. On giving my anxious considera- 
tion to the question I hold that the first 
point urged by the appellants is not sound 
on the reasonsI have given above. The 
result is that the appeal is dismissed with 
costs. 

Leave to appeal under the Letters Patent 
asked for is granted. 


D. Appeal dismissed. 


RANGOON HIGH COURT 
Second Civil Appeal No. 62 of 1936 
May 12, 1936 
Ba U; J. 

TAN KYIN HIN AND ANOTAER 
— APPELLANTS 
versus 
AHMED JAMAL—Responpent. 

Civil Procedure Code (Act V of 1908), O. XXT 
T. 22 (1) (a) (as amended by Rangoon High Court)— 
Judgment-debtor failing to give security—Order 
sending him to jail—Order comes under s. 47, and 
hence appealable—Amendment of O. XXI, r. 22 
(1) (a), by Rangoon High Court—Application for 
execution within time—Notice, if necessary. 

To arrest and send a judgment-debtor to a civil 
jail is one ofthe modes of executing a decree. 
Therefore, an order sending him to jail on failure to 
give security comes clearly within the purview of 
s. 47, Civil Procedure Code, and hence appeal- 


able. 

Sub-rule (1) (a), r. 22, O. XXI, Civil Procedure 
Code, has been amended by Rangoon High Court 
The words “ one year,” as used therein, have been 
changed to“ three years.” That being so, notice 
shall be iseued not after the expiry of one year 
but after the expiry of three years from the date 
of the decree or from the dateon which the last 
order was made against the judgment-debtor, 
Where, therefore, application for execution is made 
within three years it is not necessary to iesue notice, 

S.C. A. from an order of the District 


Court, Taungoo, dated January 27, 1936. 
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Mr. Datta, for the Appellant. 

Mr. Guha, for the Respondent. | 

Judgment.—tThe facts giving rise to this 
appeal are these: In execution of his 
money decree the respondent applied for 
the arrest and imprisonment of the ap- 
pellant. The appellant was duly arrested, 
but on his furnishing security that he 
would apply for the benefit of the Pro- 
vincial Insolvency Act he was released. 
He did subsequently apply for insolvency 
and he was adjudicated. In the fulness 
of time he applied for discharge, but his 
discharge was refused; whereupon the 
respondent applied to the Insolvency 
Court for permission to proceed in execu- 
tion against the person of the insolvent. 
Permission was granted. The respondent 
then took out execution of his decree in 
the Court of the Sub-Divisional Judge of 
Toungoo by arrest and imprisonment of 
the appellant. The Sub-Divisional Judge 
issued a warrant of arrest. The appellant 
was arrested and produced before the 
Court. The appellant asked to be releas- 
ed saying that he wanted to file an ob- 
jection. The learned Judge directed his 
release on furnishing security, but the ap- 
pellant could not or would not furnish 
security, whereupon he was ‘sent to a civil 
jail. He appealed to the District Court 
of Toungoo but his appeal was dismissed. 
He, therefore, comes up to this Court on 
second appeal. aa A : 

A preliminary objection is now raised 
by the learned Counsel for the respondent 
that not only nosecond appeal ies but 
that the order directing the imprison- 
ment of the appellant in a civil jail is not 
appealable. In support of this submission 
he refers to Ramdas v. Kannamal (1), where- 
in Pratt, J., said: 

m pr the decree-holder in this Court, however, 
the objection has been taken that no appeal lies 
‘against the order in question, which was passed 
under s. 51 and cannot be considered as a question 
arising between the parties to the suit in which the 
decree was passed relating to the execution or satisfac- 
tion of the decree. It is contended accordingly that 
no appeal lies. This contention must prevail. 
No question arose between the parties for 
determination. No objection was made to the 
committal to jail and the question of its lega- 
lity was not then raised. Had the judgment- 
debtor at the time challenged the jurisdiction of 
the Judge to pass orders in execution, then the 
order deciding the question of jurisdiction would 
have been an order unders. 47 and would have 


b ealable.” f i 
“tf Ga that case the debtor objected to his 


committal to jail, the order would then 


() 7R110; 117 Ind. Oas. 245; A I R1929 Rang. 
161. 
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become appealable. Jn the present case 
the appellant must be assumed to have 
raised an objection to his committal to 
jail since he asked for time to file an objec- 
tion thereto. In any event with my 
due respect to the learned Judge I am of 
opinion that the order in question comes 
within the purview of s. 47, Civil Procedure 
Code. Section 47 speaks of “the execution, dis- 
charge or satisfaction of the decree" and an 
order passed in respect of any of those 
three will come within the purview of that 
section. To arrest and send a judgment- 
debtor to a civil jail is one of the modes 
of executing a decree. Therefore Iam of 
opinion that the orderin question comes 
clearly within the purview of s. 47. The 
objection is, therefore, overruled. 

Now, dealing with the substantive appeal 
it is submitted by the learned Advocate 
for the appellant that the whole proceed- 
ings must be declared null . and void 
and that his client must be released as 
the learned Sub-Divisional Judge failed to 
comply with the provisions of O. XXI, r. 22 
(1) (a), Civil Procedure Code. Under 
O. XXI, r. 22 (1) (a), notice shall be issued 
where an application for execution is made 
one year after the date of the decree or 
one year after the date of the last order 
against the party against whom execution 
is applied for. This provision is a man- 
datory provision. The failure to issue 
notice renders the whole proceedings 
taken in execution null and void. The 
issue of notice is a process by which the 
Court assumes jurisdiction: Ramdas v.’ 
Kannamal (1), Bimalanandan Prasad 
v.The United Refineries (2) Ragunath 
Dasv. Sundar Das Khetri (3), Shyam 
Mandal v. Satinath Banerjee (4) and 
Rajagopala Ayyar v. Ramanujachariar (5). 

Now, in the present case the last order 
made against the appellant was on June 
26, 1936, and the present application for 
execution was filed only on January 16, 1936. 
As the present application was 
thus made long after the expiry of one 
year from the date on which the last order 
against the appellant was made notice 


(2) 11 R 79; 143 Ind. Cas. 299; AI R1933 Rang. 
52; Ind. Rul. (1933) Rang. 57. 

(8) 42 O 72; 24 Ind. Cas. 304; A IR 1914 P O 129; 
41 I A 251; 18 C WN 1058;1 LW 567;27ML J 
150; 16M L T 353; (1914) M W N 747; 16 Bom. L 
R 814; 20 O L J 555; 13 A LJ 154 Œ 0). 

(4) 44 C 954; 38 Ind, Cas, 493; AI R1917 Cal. 
728; 24 C L J 523; 210 W N 776. 

(5) 47 M 288; 80 Ind. Cas. 92; AIR 1924 Mad. 
431; 46 M L J104; 19L W 179;61924) M W N 182; 
34 MLT 37(F B). 
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should have been issued, but admittedly 
no notice was issued. Ifthe: cuse were 
to stop there, I should certainly follow 
Ramdas v. Kannamal (1), and U Nyo v. 
U Po Thit (6) and declare the whole 
proceedings null and void. But the case 
does not stop there. Sub-r. (1) (a), r. 22, 
O. XXI, has been amended by this Court. 
The words “one year,” as used therein, have 
been changed to “three years.” That being 
80, notice shall be issued not after the 
expiry of one year but after the expiry 
of three years from the date of the decree 
or from the date on which the last order 
was made against the judgment-debtor. 
As the present application for execution was 
made clearly within time, it is not necessary 
to issuenotice. Thisis the only point raised 

“before me, and as this point now fails, the 
appeal must be dismissed. 1 dismiss the 
appeal with costs one gold mohur. 


D. Appeal dismissed. 
(6) ALR 1935 Rang. 42; 155 Ind. Cas. 959;7 R 
Rang, 371. 


CALCUTTA HIGH COURT 
Civil Sait No. 1906 of 1926 
_ August 27, 1935 
| MoNatr, J. 
Srimati SUSUMABALA DASSEE 
~—APPELLANT 
versus 
_ PURNA CHUNDER DEY~ 
i RESPONDENT 

Calcutta High Court (Original Side) Rules and 
Orders, Chap. XXXVI, r. 77, item No. 22—Sale 
of property attached by Sheri sf—Poundage—Deduc- 
tion for arrears of Municipal taxes. 

Where the sale of properties attached in execution 
of a decree is effected by the Sheriff, he is entitled 
to poundage, not on the amount realised by sale but 

. upon the sum payable to or received by the execu- 
tion creditor as the result of the levy. 

The Sheriff is, however, entitled to make deduction 
of the Municipal taxes. Arrears of taxes should be 
mentioned in the sale proclamation. The arrears of 
rates are under the Calsutta Municipal Act, a statu- 
tory charge onthe premises and it is a duty of the 
party having carriage of the proceedings to find out 
any arrears and to have them mentioned in the 
proclamation. 


Order.—This is an application by the 
Receiver in Suit No. 410 of 1934 for 
payment of a sum of Rs. 1,133-14-0 with in- 
terest: al 6 per cent. per annum from August 
1932 until realization, and for payment of 
the sum of Rs. 2,278-14-0 with interest at 
6 percent. from June 15, 1933, for taxed 
costs and for*payment to the applicant's 

attorney. and to the attorney for tte 
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guardian ad litem of their costs of the 
execution proceedings. 

By an order of July 27, 1934, certain 
attached properties were directed to be 
sold for the recovery of the above-men- 
tioned sums and for the cost of the execu- 
tion proceedings. The sale was effected 
by the Sheriff who sent in a statement 
of amount deducting from the sale proceeds 
(1) the Sheriff's poundage based on the 
total amount of ihe sale proceeds and (2) 
the charges of the Corporation of Calcutta 
for owner's and occupier’s share of taxes. 

The questions which are now before me 
for determination are: 

(1) Whether the Sheriff is entitled to 
charge poundage upon the sum paid to the 
execution creditor or upon the amount 
realised by the sale, and, 

(2) Whether the arrears of taxes should 
or should not be set out in the sale procla- 
mation on a sale by the Sheriff. 

I am informed that the practice has 
been for the Sheriff to charge poundage 
upon the amount realised by the sale and 
not upon the amount paid to the execution 
creditor. 

The practice appears to me to be wrong. 

Chapter XXXVI, r. 77, item No. 22 of the 
Original Side Rules and Orders grants to the 
Sheriff poundage on sums levied in execu- 
tion, or, in the event of the claim being 
satisfied, compromised or settled, upon 
the amount of such satisfaction, com- 
promise or settlement. 

This rule was discussed by Sir George 
Rankin, O. J, in Pickford v. Janki Nath 
Roy (1) at p. 676*, where the learned 
Chief Justice said: 

“The wording ofthe rule begins by granting to 
the Sheriff poundage on sums levied by the Sheriff 
in execution. So far it is doing exactly what was 
done by the statute 29 Eliz., Ch, 4 and it is keeping 
the old name for the old charge. It is maintaining 
also the principle of the old charge, viz., that it is 
to be a payment upon result.” j 

The ratio of that decision turned upon 
whether the Sheriffs poundage was pay- 
able when a claim was paid on a com- 
promise after an attachment before judg- 
ment, but the words which I have quoted 
from the judgment show that ihe basis 
of the Sheriff's charge isa payment upon 
results and that the rule in these Courts 
is founded on the English statute. The 
interpretation of the rule in England is 
set out in Edwards on Execution, p. 158 
as follows:— 

“The poundage is not calculated on the sum 

(1) 26 O W N 673; 70 Ind. Cas, 488. 





*Page of 26 O. W. N.—[Ed.] 
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which the Sheriff is directed to levy, nor upon the 
sum realised by the sale, but upon the amounts paid 
to the execution-creditor as the proceeds of the 
execution.” 


In Evans v. Manero (2, where the Sheriff 

claimed poundage on the whole sum 
marked on the writ which was inaccurate, 
it was held that he was only entitled to 
poundage on the smaller amount which 
was really due. 
_In R.v. Robinson (3) the Crown obtained 
judgment for penalties amounting to £1,000 
under the Excise Laws and the Sheriff 
seized the defendant's goods valued at £ 824. 
The excise authorities ultimately agreed 
to take £500 in satisfaction of the 
penalties and it was held that the Sheriff 
was entitled to poundage only on £ 500. 
Baron Alderson in his judgment said: 

“That very proposition on which the Sherif is 
entitled to poundage at all shows that he is not 
entitled tomore than the sum actually received.” 

These authorities appear to me to lay 
down clearly that the Sheriff is entitled 
to poundage, not on the amount realised 
by the sale, but upon the sum payable 
to or received by the execution creditor 
as the result of the levy and it must 
be so calculated in the present instance. 

The other question is as to the propriety 
of the deduction by the Sheriff of Muni- 
cipal taxes. The practice, so I understand, 
is that arrears of taxes are not mentioned in 
the sale proclamation unless they are notified 
by the Corporation or disclosed at the 
time the sale proclamation is settled. 

In my view the Sheriff is entitled — to 
make this deduction, and I am also of 
opinion that any arrears of taxes should 
be mentioned in the sale proclamation. 


Order XXI, r. 66, of the Civil Procedure 
Code, which deals with proclamations in 
execution sales provides that the proclama- 
tion shall specify (c) any encumbrance to 
which the property is liable, and arrears 
of rates are under the Calcutta Municipal 
. Act a statutory charge on the premises. 
Tt is the duty of the party having the 
carriage of the proceedings to find out 
any arrears and to have them mentioned 
in the proclamation. 


This matter was dealt with, sofar as a 
sale by the Registrar is concerned, in the 
case of Bibhuti Bhusan Mazumdar v. 
Majibar Rahaman (4) and it is desirable 


E (1840) TM & W 463. 
3) (1835) 3 Cr. M & R 334; 1 Gale 209; 5 Tyr. 1095; 
4Dowl PC 447. 

(4) 61 O 956 at p. 960; 153 Ind. Cas. 247; 3880 W 
N 971; AI R1934 Oal. 842; 7 R C 360. 
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that the same practice should be observed 


in sales by the Sheriff. 
D. Order accordingly. 


LAHORE HIGH COURT. K 
Criminal Revision No. 1687 of 1936 
February 11, 1936 
Skemp, J. 
ABDUL RAHMAN AND OTHERS—ACCUSED— 
PETITIONERS 
versus 
EMPEROR—Oppostts PARTY. 

Criminal Procedure Code Act V of 1898), s. 423 
—Appeal against conviction by accused—Appellate 
Court, if can enhance amount of finein absence 
of appeal by Crown. : 

Tt is objectionable on appeal to enhance the sen- 
tences of fine as, under s. 423, Criminal Procedure 
Code, an Appellate Court cannot, in an appeal by 
the accused from conviction, enhance the sentence 
passed by the lower Court. 

Cr. R. from an order of the Additional 
District Magistrate, Rohtak, dated October 
30, 1935. i 

Mr. Muhammad Amin, for the Petitioners. 

Order.—The six petitioners are Sarfraz 
Ali and his three sons, Abdal Rahman, 
Abdul Ghani and Mohammad Ali, his bro- 
ther Sadiq Ali and his nephew Akbar Ali. 
The four younger men were sentenced 
to four months’ rigorous imprisonment 
and Rs. 20 fine each, and the two elder 
ones to imprisonment till the rising of the 
Court and Rs. 20 fine. Rs. 50 was award- 
ed to the complainant as compensation. 
These sentences were passed by a Magistrate 
of the 2nd Class. On appeal the Addi- 
tional District Magistrate found that the. 
complainant gave the original act of 
provocation and altered the convictions to 
s. 335 read with s. 149, Indian Penal 
Code. He altered the sentences to the 
imprisonment already undergone and a 
fine of Rs. 50 in the case of four younger 
men only. He disallowed compensation to 
the complainant, who he found, was partly 
to blame. 


Monroe, J., issued notice on the ground 
that it was objectionable on appeal to. 
enhance the sentences of fine, there being 
no appeal by the Crown. Mr. Muhammad 
Amin also points out that the petitioners are 
all members of one family and that the 
aggregate sentence of the fine amounts to 
Rs. 240.In my opinion both these grounds 
are cogent and I reduce the sentences 
of fine to the original amounts, namely 
Rs. 20 each. ? 


D Petition allowed. 
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LAHORE HIGH COURT 
Miscellaneous First Appeal No. 1797 of 
1935 
January 9, 1936 
JAI LAL, J. 

BASANTI DEVI AND ANOTAER—DEOREE- 
HOLDERS— APPELLANTS 
VETSUS 


OFFICIAL RECEIVER—JvpemMent-pEBToR 


— RRSPONDENT 

Execution—Attachment before judgment—Suit com- 
promised—Decree on compromise passed—Atiachment 
to continue till payment was made — Held, such 
compromise created no lien or charge on property— 
Agent of decree-holder competent to execute decree— 
. Whether can remove objection to execution—Deed— 
Construction — Intention of parties should be gathered 
from deed itself -— Evidence — Secondary evidence— 
Deed unambiguous and clear—Admissibility of second- 
ary evidence, 


The property of the defendant was attached before 
judgment. Subsequently a written deed of com- 
promise was filed in Court whereby the defendant 
undertook to pay a certain sum by certain date 
to the plaintiffs in full satisfaction of their claim 
and in default undertook to pay the wholeof the 
amount claimed in the suit with costs and future 
interest, It was further provided that the land of 
the defendant which had already been attached shall 
be considered to remain under attachment till the 
whole amount due under thedecree was paid tothe 
pleintifis, A decree was passed by the Court in 
terms of the compromise. The decree which was 
passed on the compromise was registered. In the 
meantime the defendant had made an application 
to be adjudicated an insolvent and he was so adjudi- 
cated, A default having been made by him in 
peyment as agreed to by him an application was 
made by the plaintiffs for execution of the decree 
and ‘a prayer was made that the land which had 
been attached before judgment and which was 
still under attachment be sold to satisfy the decree. 
It was asserted that the decree-holders had a lien 
on that land by virtue of the condition in the com- 
promise that the same shall remain under attach- 
ment tillthe satisfaction of the decree : 


Held, that it would be straining the language used 
by the parties to hold that by providing that the 
property shall remain under attachment, they in- 
tended that the decree-holder shall have alien or a 
charge on the property. Jawahir Mal v Indumati 
(2), Narain Dass v. Murlidhar (3) and Janardhana 
v. Anant (4), distinguished. 


If an agent of the decree-hcelder is competent to 
execute the decree, he is competent to remove any 
chstruction that may have been placed tothe exe- 
cution of the decree. Objection to the execution by the 
Official Receiver, of the insolvent judgment-debtor. 
is an obstraction to the execution of the decree and 
he is entitled to have it removed both in the execut- 
ing Court and in the Appellate Court. 


Where the terms ofa document are clear and un- 
ambiguous, no oral evidence can be given to explain 
them. But the evidence is certainly admissible to 
explein in what manner the language used is related 
to existing facts but that is only if such relation does 
not appear from the document itself. But where 
there is no such ambiguity which needs explanation, 
and the terms of the document are quite clear, the 
Court is right in refusing to record evidence to 
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explain the terms of the deed. Bal Kishandas v. W. 
F . Legge (1), relied on. 

It is, in every case, a question of intention which 
is to be gathered from the document itself, whether 
the document creates a charge on immovable property, 
Janardhana v. Anant (4), relied on. 

Misc. F. <A. from an order of the 
Sub-Judge, Virst Class, Lahore, dated 
July 13, 1935. 

Mr. Dev Raj Sawhney, for the Appellants. 

Mr. Darbari Lal, for the Respondent. 

Judgment.—Muasmmat Basanti Devi 
and Musammat Kishan Piari appeal against 
an order passed by the Subordinate Judge, 
First Class, Lahore, declining to execute 
their decree against Ghulam Rasul. A 
preliminary objection is taken on behalf 
of the respondent that the appeal has not 
properly been filed. It has been filed by 
Mr. Dev Raj Sawhney, Advocate, under 
the instructions of one Chandu Lal, who 
held a power-of-attorney from Musammat 
Basanti Devi and Musammat Kishan Piari 
to institute and to prosecute the suit against 
Ghulam Rasul on their behalf and also to 
execute the decree. It is conceded that 
Chandu Lal was competent to execute the 
decree and also to engage a Counsel for 
that purpose; but it is contended that 
Chandu Lal was not competent to appeal 
from an order refusing to execute the 
decree. In my opinion there is no force 
in this objection. Chandu Lal was com- 
petent to execute the decree and was, 
therefore, competent to remove any 
obstruction that may have been placed 
to the execution of the decree. Objection 
by the Official Receiver in this case was 
an obstruction to the execution of the 
decree and he wes entitled to 
have it removed both in the executing 
Court and in the appellate Court. I, there- 
fore, overrule the preliminary objection. 
The facts which have led to this appeal 
are these: A suit for recovery of money 
was filed by Musammat Basanti Devi and 
Musammat Kishan Piari against Ghulam 
Rasul. The amount claimed was more 
than Rs. 9,000. On the institution of the 
suit the property of the defendant was 
attached before judgment. 

On October 25, 1933, a written deed 
of compromise was filed in Court whereby 
the defendant undertook to pay Rs. 9,000 
by April 25, 1934, to the plaintiffin full 
satisfaction of their claim andin default 
undertook to pay the whole of the amount 
claimed in the suit with costs and future 
interest. Jt was further provided that the 
land of the defendant which had already 
been attached shall be considered to remain 
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under attachment till the whole amount 
due under the decree is paid to the plain- 
tiffs. A decree was passed by the Court 
in terms of the compromise. It is now 
alleged that on an application made in 
June 1934, the decree which was passed 
on the compromise was registered. In 
the meantime Ghulam Rasul had made an 
application to be adjudicated an insolvent 
and he was so adjudicated. A default having 
been made by Ghulam Rasul in the pay- 
ment of Rs. 9,000 as agreed to by him 
an application was made by Musammat 
Basanti Devi and Musammet Kishan Piart 
for execution of the decree and a prayer 
was made that the land which had been 
attached before judgment and which was 
stili under attachment be sold to satisfy 
the decree. lt was asserted that the 
decree-bolders had a lien on that land by 
virlue of the condition in the compromise 
that the same shall remain under attach- 
ment till the satisfaction of the decree. 
A notice was issued to the Official Receiver 
in whom the property of the judgment- 
debtor Ghulam Rasul had vested owing to 
his having been adjudicated an insolvent. 
The Official Receiver denied the claim of 
the decree-holders to be considered as 
secured creditors and this question was 
decided against the decree-holders by the 
Subordinate Judge, First Class. | 

On this appeal two questions are raised 
by Mr. Dev Raj Sawhney for the appel- 
lants. One is that the view of the learned 
Subordinate Judge that there was no lien 
or charge of the appellants is erroneous 
and that permission should have been 
granted to the decree-holders to lead evi- 
dence to show that the condition in the 
deed of compromise that the land attached 
shall remain under attachment till the 
satisfaction of the decree was intended to 
create a charge on the land in favour of 
the decree-holders in respect of the decretal 
amount. With regard tothe second objec- 
tion, the respondent's Counsel cites Balkishen 
Das v. W. F. Legge (1) and other cases 
in which it has been held that where the 
terms of a document are clear and un- 
ambiguous, no oral evidence can be given 
-explain them. The evidence is certainly 
admissible to explain m what manner the 
language used is related to existing facis 
but that is only if such relation does not 
appear from the document itself. In the 
present case there 18 no such ambiguity 
which needs explanation. The terms of 
the document are quite clear and the only 


W 22 A 149; 27 1A 58;7 Sar. 601 (P C.) 
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guestion before me is whether they create 
a charge in favour of the decree-holders 
as claimed by them. In my opinion, there- 
fore, the Subordinate Judge has rightly 
refused to record evidence to explain the 
terms cf the deed of compromise. Now, 
with regard to the frst objection, the 


learned Counsel for the appellants relies `` 


upon Jwahir Mal v. Indumati (2) in which 
the debtor had undertaken by a bond that 
till the payment of the amount due under 
it the shall not alienate by sale, mortgage, 
gift or otherwise specified immovable pro- 
perty. It was held the expression used 
created a charge and one learned Judge 
held that it created a mortgage. In Narain 
Das v. Murlidhar, 121 Ind. Cas. 81 (3) the 
Chief Court of Oudh held that in a deed of 
compromise filed in Court on which a 
money decree was passed, a condition that 
till the satisfaction of the decree the judg- 
meni-debtor shall not alienate his specified 
immovable property created a charge on 
such property. 

To the same effect 
Anant (4). In that case having regard to: 


4 


the terms of the deed the learned Judge 


tended to remain as security for payment ` 
of the loan. It is, therefore, in every case 
a question of intention which is to be 
gathered from the document itself. Now, 
in the present case, all that the parties 
have stated is that till the satisfaction of 
the decree the property shall be deemed 
to remain under atlachment. It is no doubt 
true that the elect of attachment is that 
the judgment-debtor is not permitted to 
alienate the property so as to defeat the 
claim of the decree-hoider to sell it in 
execution of the decree. It must be 
remembered that the property had been 


< 
x 
bi 


felt no doubt that the property was in 


is Janardhana vV. : 


attached before judgment and the law isg 
that where property has been attached 


before iudgment and a decree is subř. 


sequently passed, it shall not be necessary 
to re-attach it in order to enable the- 
decree-holder to sell it in execution of his 
decree. If the decree-holder chooses not td 
proceed against the property, then the 
attachment has no effect and does not- 


invalidate any alienation thereof by thes, 
In the present case thet 
execution of the decree had been deferred ` 


judgment-debtor. 


for six months according to the compromise’. 


and it was-in order to retain the attach- ` 


(2) 36 A 201; 22 Ind. Cas. 973; A I R 1914 All. 187;12 
ALJ 290. 


(3) 121 Ind. Cas. 81; A I R 1929 Oudh 539; 6 OWN 


903; Ind. Rul. (1930) Oudh 33. 6 
(4) 32 B 386; 10 Bom. L R 575 
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ment before judgment effective that this 
condition was entered in the deed of com- 
promise. In my opinion, it will be strain- 
ing the language used by the parties to 
hold that by providing that the property 
shall remain under attachment they intend- 
ed that the decree-holder shall have a lien 
or a charge on the property. No such 
expressions are used in this case as have 
been used in the reported cases cited by 
the appellants, Counsel and it is not possible 
to hold that the parties intended by 
merely keeping the property under attach- 
ment that it should be charged with the 
‘payment of the decretal amount. The ex- 
pressions used read in the light of the cir- 
cumstances which are apparent on the 
record leave no doubt that in the present 
case there was no question of a charge in 
the contemplation of the parties when 
they entered into the compromise. The 
effect of attachment at the instance ot. a 
decree-holder, were the judgment-debtor has 
been adjudicated an insolvent, is dealt 
with in s. 52, Provincial Insolvency Act, 
- which -provides that any money realised in 
` execution of a decree under such circum- 
stances must go to the Official Receiver 
to be distributed among the creditors 
subject to the charge of the decree-holders, 
in whose decree the sale has taken place, 
in respect of their costs. This was held 
in Raghunath Das v. Sundar Das (5) and 
Ram Bhaj Datta v. Ram Das (6) and also 
in Haran Chandra v. Joychand (7). An 
attachment does not create a charge in 
favour of the attaching creditor under such 
circumstances. In my opinion, therefore, 
the view of the learned Subordinate Judge 
in this case that there was no charge in 


favour of the appellants is correct and I 


dismiss this appeal with costs. 
D. Appeal dismissed. 
®© 42C 72; 24 Ind. Cas, 304; AI R 1914 P O 129; 
41 IA 251; 18 O W N 1058; 1 L W 567;27M LJ 
150; 16 M L T 353; 914M W N 747; 16 Bom. LR 
814; 20 O L J 555; 13 A L J 154 (PC), 
R 1923 Leh, 261; 69 Ind. Cas. 720; 3 Lah, 


(7) 57 O 122; 123 Ind. Cas, 737; AI R 1929 Cal. 524; 
Ind. Ral, (1930) Gal. 369, 
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MADRAS HIGH COURT 
Civil Revision Petition No. 1581 of 1934 
February 10, 1936 
VENKATASUBBA Rao, J. 
KANCHERLA KRISHNAMURTHY= 
DEFENDANT—PETITIONE2 
VveTSUS 
TADOKONDA ANJAYYA— 
PLAINTIFF — RESPONDENT 
Married Women's Property Act (III of 1874), s. 6— 
Insurance policy—Policy payable ‘to the person or 
persons legally entitled thereto'—Object of Policy 
stated to be ‘for maintenance of the family'—Policy 


‘amount—Whether liable for debts of assured—Crea- 


tion of Trust under Married Women's Property Act= 
Necessary conditions. _ 

Fora trustto arise under s. 6 of the Married 
Women’s Froperty Act it must: appear on the face of 
the policy that it was effected for the benotit of the 
wife, or the wife and children, or any of them, For 
whatever purpose the policy may be governed by tha 
terms of the application that preceded it, for the 
purpose of the Married Women’s Property Act, tha 
only document that can be looked at is ths policy. 

Where a policy was payable “to the person 
or persons legally entitled thereto,” 

Held, that it did not fulfil the requirements of s. 6, 
Married Women's Property Act, and was not suffi- 
cient to create a trust for the benefit of tha assured’s 
wife and children. h 
- Held, further, that the facts that in the application 
for the issue of the policy the object was stated to bs 
‘for the maintenance of the family’, was also not 
sufficient to create a trust under s. 6 inasmuch asthe 
word ‘family’ is much wider than wife and children 
who alone come under the section and can ba the 
proper objects of the trust and inasmuch as only tha 
looked into for the purpoga of 


s. 6. 

C. R. P. under s. 115 of Act V of 1908 and 
s. 107 of the Government of India Act 
praying the High Court to revise the order 
dated March 29, 1934, of the Court of the 
District Munsif, Masulipatam and made in 
©. M. P. No. 2936 of 1933 in O. S. No. 376 
of 1933. 

Messrs. V. Subramanyam and V. Satyana- 
rayana, for the Petitioner. 

Mr. P. Satyanarayana Kao, for the Res- 
pondent. 
~ Judgment.—The person whose life was 
insured was Satyanarayana and the suit 
has been filed against his son oa his 
death. The question to be decided is, 
whether the policy amount is liable to be 
attached for the debt of the father. 

The defendant contends that under s. 6 
of the Married Women’s Property Act a 
trust arose in his favour in respect of the 
sum and that itis therefore not available to 
his father’s creditors. Section 6 of the 
Act, on which reliance is placed, runs 
thus: 

“A policy of insurance effected by any married 
man on his own life, and expiessed on the face of 
jt to be for the benefit cf his wife, or his wife 


IER 
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and eh ldren, or any of them, shall enure and be 
deemed to be a trust for the benefit of his wife, or 
of his wife and children, or any of them, accord- 
ing te the interests so expressed, and shall not, 
s> long as any object of the trust remains, be 
subject to the control of the husband, or to his 
creditors or form part of his estate.” ` 

In the policy against the column “to whom 
payable”, appear the words’ “‘to’ the person 
or persons legally entitled thereto.” Under 
“the section, for a trust to arise, it must ap- 
pear on the face of the document, that the 
policy was effected for the benefit of thewwitfe, 
or the wife and.children, or any of them. 
-The words in the policy do not bear the 
slightest resemblance to what the section 
‘contemplates should in fact appear there. 
The policy directs that the amount shall 
‘be paid to the person. legally entitled to 
ika direction quite superfluous as it merely 
‘provides that the law should take ils 
course. Although, where the intention 
clearly. appears that a trust is to be creat- 
ed, the law does not require that the 
words used should’ be identical with 
those occuring in. the statute, it is impossi- 
ble to hold in the present case that the 
Ane of the’ section have been ful- 

ed. : 
“Then it is contended that in the applica- 
tion for the issue of the policy -the object 
was staled to be “for the maintenance 
of the family.” In the first place, the 


word ‘family’ ismuch wider ihan “(he -wife 


and children” who.alone (come?) under the 
section and can be the proper objects of the 
trust: Secondly, the section enacis that 
the trust should appear “expressed on the 
face" of tLe. dccument, that is to say, that 
the words. used should be plain and 
unambiguous. For whatever purpose the 
pilicy may. be governed by the terms of 
the application that preceded it, 1 am 
perfectly clear that for the purpose of 
the Married Women's Property Act the 
only document that can be Icoked at is 
the policy. i ; 

J, therefore, hold that no trust has been 
created as alleged by the defendant and 
that the lower Court's decision is correct. 


The civil revisicn petition fails end is 
dismissed - with costs. 


A. Petition dismissed. 
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OUDH CHIEF COURT 

Execution of Decree Appeal No. 84 of 1935 

July 17, 1936 
ZIA-UL Hasan, J- : 
Musammat SHAHZAD KUNWAR— 
J UDGMENT-DEBTOR—APPELLANT 
versus 
MANAGER, COURT or WARDS, 
DHINGWAS—Decern-Hotper— 
RESPONDENT. 

Oudh Rent Act (XXII of 1886), ss. 151, 152— 
S. 152, scope of—Sale of under-proprietary rights 
by decree-holder—Limitations—Eaient of right— Res 
judicata—Issue whether decree-holder could proceed 
against under proprietary rights never raised— 
Judgment-debtor's failure to put in odjection under 
8. 151, before date of sale—Res judicata, if applies. 

Section 152, Oudh Rent Act, is not independent 
of s.'151. The words ‘subject to the provisions of 
this Act’ in s. 152 include s. 151, The provisions 
in s. 152 are not an exception to the genzral prin- 
ciple laid down in s. 15L. The səction is neither 
independent of s. 151 ncra proviso to it but deals 
with quite a different matter, that is to Say, the 
‘sale of under-proprietaty rights in execution of a 
decrée, subject, however, to the other provisions cf 
the Act including s. 151. Consequently, in a decreé 
for arrears Cfrent acainst an under-proprietor, the 
‘decree-holder is not entitled to sell th? judgment- 
debtor’s rights without at least trying to obtain 
satisfaction of the decree against his movable prop- 
erty. : 
Where it wasargued that the judgment-debtor 
having failed to put inan objection under s. 151 of 
the Oudh Rent Act, earlier than the date fixed for 
sale cf under-proprietary rights, the principle of res 
judicata applied and he was estopped from raising the 
objection : 

Held, that in order to operate as res judicata 
there must be an order or decision of a Court on 
a point in issue but in the present cas? the issue 
whether or not the decree-holder could procced 
against the judgment-debtor’s under-proprietary 
rights “was never raised much less decided, and-hence 
there was nothing to operate as res judicata against: 
tha jodgment-debtor. Balkrishna, v. Debi Prasad 
(1) and Amir Mirza Beg v. Gauri Nath (2), distin- 
guished. í 


Ex. D. A. against the order of the Dis- 
trict Judge of Rae Bareli, dated July 22, 
1935. . 

Mr. H. D. Chandra, for the Appellant. 
Mr. S. C. Das, for the Respondent, 


Judgment.—This is an appeal against 
an appellate order ofthe learned District 
Judge of Rae Bareli passed in execution. 
proceedings. 

The respondent, the Deputy Commissioner 
of Partabgarh, as Manager cf the Dhing- 
was Estate, obtained a decree for arrears 
of rent egainst the appellant, Musammat 
Shahzad Kunwar, an under-proprietor on 
March 10, 1932. This decree was put in 
execution three times, and in all the three 
applications, the decree-holder prayed for 
attachment and sale of the judgment-deb- 


= 


ee 


? 


1336 - 


tors under-proprielary rights. 
of the applications for execution was put 
in on October 31, 1934. On January 10, 
1935, the judgment-debtor filed an appli- 
cation praying that instead of her under- 
proprietary rights being sold, a Receiver 
might be appointed for the property to 
pay of the deeree-holder's decree. This 
application was rejected on January 29, 
1935, and March 22, 1935, was fixed for 
sale of the under-proprietary rights. On 
that very date the judgment-debtor filed 
an objection to 
prietary rights on the ground that under 
s. 151 of the Oudh Rent Act, the decree- 
holder could not proceed against immov- 
able property unless he satisfied the Court 
that satisfaction of the decree could not 
be obtained against her movable pro- 
perty. This objection was disallowed by 
the executing Court and the judgment- 
debtor appealed to the District Judge who 


dismissed the appeal and confirmed the: 
The judg-. 
has brought this second ap-: 


order of the executing Court. 
ment-debtor 
peal against the order of the learned Dis- 
trict Judge. 4 

The first question before me is whether 
or not the provisions of s. 151 of the 
Oudh Rent Act apply to the case. That 
section runs as follows— 

“Tf the decree is for money, a process in execu- 
tion shall not issue against the immovable pro- 
perty of the judgment-debtor, other than for attach- 
mient of that property, unless satisfaction of ths 
Sea! cannot be obtained against his movable pro- 
perty. 

The learned Counsel for the respondent 
relies on s. 152 of the Oudh Rent Act 
and contends that that section is quite in- 
dependent of s. 151 and permits the sale 
of under-proprietary rights without the 
decree-holder having resort to the sale of 
movable property. l am afraid I cannot 
accept this view. Section 152 says : 

“Tf the decree is for an arrear of rent due in 
respect of an under-proprietary right, the interest 
of the judgment-debtor in that right may, subject 
to ths provisions of this Act, bə sold in execution 
of the decree.” a 

The words “subject to the provisions of 
this Act must include s. 151 which is 
a provision of the Act. It is argued that 
the provisions contained in s. 152 are an 
exception to the general rule laid down 
in s. 151 but if this were so, nothing 
could he easier than to express this in- 
tention either in that section ar ins. 151. 

Then, it is urged that if s. 152 be 
taken to be subject to thé provisions of 
s. 151, there waS no need to enact that 
gection but to my mind the real purpose 
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for which s. 152 was-enacted was to lay 
down that the rights of an under-pro- _ 
prietor, ère unlike the rights of an ordinary 
tenant, liable to be sold in execution of a 
decree for arrears of rent. The section is, 
in my judgment, neither independent of - 
s. 151 nor a proviso to it but deals with 
quite a different matter, that is to say, 
the sale of wunder-proprietary rights in 
execution of a decree, subject however to 
the other provisions of the Act including 
s. 151. In this view of the matter, ths 
decree-holder was not entitled to sell the 
judgment-debtor’s rights without at least 
trying to obtain satisfaction of the decree 
against her movable property and the 
Courts below were, in my opinion, wrong in 
overruling the judgment-debtor’s objection 
to that effect. ; 
Farther, it is argued by the learned- 
Counsel for the respondent that the judg- 
ment-debtor having failed to put in an 
objection under s. 151 of the Oudh Rent 
Act eatlier than March 22, 1935, the 
princip'e of res judicata applies and she 
is now estopped from raising that objec- 
tion. I have carefully considered this 
argument also but see no force in 
it. In order to operate as res judicata 
there must be an order or decision of a 
Gourt on a point in issue, In the pre- 
sent case the issue whether or not the 
decree-holder could proceed against the 
judgment-debtor’s under-proprietary rights 
was never raised much less decided. ‘The 
learned Counsel relies upon the cases of 
Balkrishna v. Debi Prasad, TO. W. N. 363 
(1) and Amir Mirza Beg v. Gauri Nath, ` 
9 0. W. N. 513 (2) but in both these 
cases there were previous decisions of Court 
on points raised. In the former the decree- 
holder sought to attach the interest possess- 
ed by the judgment-debtors in a joint 
estate and the Court having held that 
they possessed no such interest, the decision 
was held to operate as res judicata in a sub-' 
sequent execution proceeding. , In the latter 
case also there was a previous decision 
between the parties on a point of limita- 
tion. That decision was held to have be- 
come final between the parties and to bar 
a subsequent application for execution. In 
the present case no issue on the point 
having ever been raised and the point: 
not having been decided by any Court, I 
fail to understand what itis that can ba 


OWN 363;123 Ind. Cas. 881; AIR 1930 


Oudh 303; Ind. Rul. (1930) Oudh 177. 
(D 9 0 W N 513; 137 Ind. Cas. 603 (1); A I R 1962 


oss 216; Ind, Rul, (4932) Oudh 253, 
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said to operate as res judicata against tke 
judgment-debtecr. 

J, therefore, allow the appeal with costs 
and setting aside the order of the learned 
District Judge, send the case back to the 
aa Court to proceed according to 
aw. 


D. Appeal allowed. 


RANGOON HIGH COURT. 
Second Civil Appeal No. 2€0 of 1935 
December 18, 1935 
Mack nay, J. 
A. L.A. R. CHETYYAR Firau— 
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- À. K. R. M. M. K. CHETTYAR Fira 

| — RESPONDENT 

Res judicata~Co-defendants—Relief giren to 
plarntiff not requiring decision of any case between 
6n-defendants—Co-defendants, whether bound by it 





=~Lower Burma Land and Revenue Act (II of1876),- 


s. 37—Two persons owning land jointly~—Payment 
of revenue—Nature of liability—Haelf portion of 
land sold for dues--Share of each, nature of. 

if a plaintiff cannot, get at his right without 
trying and deciding acase between co-defendants, 
the Court will try and decide that case, dnd the 
co-defendents will be bound. But if the relief 
given to the plaintiff does not require or involve a 
decision of any case between co-defendants, the cc- 
defendants willnct be bound as between each 
other by any proceeding which may be necessary 
only to the decree the plaintiff obtains, In such a 
ease, three conditions are requisite : (1) There must 
be a conflict cf interest between the defendants 
concerned ; (2) it must be necessary to decide this 
conflict in order to give the plaintiff the relief he 
claims ; .and (3) the question between the defendants 


. must have been finally decided, Maung Sein Done 


vX, Ma Pan Myun (1), Cottingham v. Iarl o 
Shrewabury (2) and Munni Bibi v. Tirloki Nath (3), 
ollowed, 


` . „Where two persons own a land jointly in equal 


shares, they are jointly and severally liable for the 
revenue due on it. Hence, by whomsoever half the 
yevente due onthe land is paid it is paid not in 
respect cf the share of the payer but in respect of 
the whole land. What, therefore, is sold by the 
Revenue Authorities in default of half the land Te- 
venue due is tke half ofthe joint holding so that 
each has a half share in that portion which is sold 
and each hasa half share in that portion which 
vemairs unsold. The nature ‘of the tenure cannot 
be changed by the revenue sale, 

S. C. A. egainst the decree of the Assist- 
ant Disirict Court, Pegu, in Appeal No. 35 
of 1935. 

Mr. N, N. Sen, for the Appellant. 

Mr. S. B. Chakravarty, for the Respcn- 
dent. 
_ dudgment.—Ma Pu and Ma Kyin E 
Jointly owned in equal wharves a certain 
piece of lend. On June 27, 1934, one-balf 
of this piece of lend was sold by the 
Revcnue Authorites, vide Pegu District 
Office. Proceedings No, 22 R-A of 1934. 
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35, in default of payment of one-half of 
the revenue due thereon. Ma Pu end Ma 
Kyin E each claimed that it was the 
other's share in ihe land that was sold. 
Ma Pu appears ito have managed to get 
her name registered asthe owner of the 
remaining half, and subsequently it is 
alleged she sold this half to Maung Kyaw 
Zawand Ma Kyin Hmon,  respondenis 
Nos. 2 and 3 inthis appeal. In the mean- 
while, the appellant, A. L. A. R. Chettyar 
Firm, in execution of the decree against 
Ma Pu attached on March 10, 1934, that 
isto say, before the revenue sale, one- 
half shares of Ma Pu in the whole of this 
land, and respondent No. 1, A. K. R. M. 
M. K. Chettyar Firm, on August 28/29, 
1934, attached Ma Kyin E's undivided half 
share. It may benoted that the A. K. R. 
M. M. K. Chettyar Firm in their applica- 


tion in Execution Case No. 126 of 1934 of 


the Township Court of Nyaunglebin West 
remarked that the other undivided half- 
share of the said holding bad been sold. by 
public auction in tke above-mentioned 
revenue proceedings, thus taking at that 
time what in my opinion was the true view 
of the situation. Maung Kyaw Zaw and 
Ma Kyin Hmon applied for the removal of 
these two attachments in Civil Miscellan- 
eous Nos. 17 and 20 of 1934 of the Town- 
ship Court of Nyaunglebin West, but their 
applications were dismissed. 

They then filed Civil Suit No. 5 of 1935, 
out of which the present appeal arises, 
against both the ‘Chettyar Firms for a de- 
claration that the half of the holding re- 
maining after the revenue auction now 
belonged to them by virtue of the sale to 
them by Ma Pu. The Township Coutt 
found ihat it was not Ma Pu but Ma Kyin 
E that had paid half the revenue due on 
the land and the Township Court then 
erroneously, as I think, drew the conclu- 
sion that it could only have been Ma Pus 
share in the holding which was sold by 
the Revenue Authorities and consequently 
that that half which remained ofthe whole 
holding belonged to Ma Kyin E,and Ma 
Fu had no authority to sell it. An issue 
had been framed asto whether tke sale 
by Ma Pu was fraudulent or collusive, but 
in view of the Court's finding as to the 
ownership of the lend, it did not discuss 
this issue. On appeal to the Assistant 
District Court of Pegu it was keld by 
that Ccurt ihat Ma Fu was the revenue 


-defauller and that the Revenue authorities 


sold ihe defaulter’s shar® of the land and, 
therefore, it must Lave been Ma Pu's 


1936 


shore that was sold. The Court further 
found in agreement with the Township 
Court that the contention that there had at 
any time been a partition between 
Ma Pu and Ma Kyin E was not proved. 
The learned Assistant District Judge ob- 
served: 

‘Kyaw Zaw and his wife have not appealed 
against the decree dismissing their claim. They 
have been made respondents in this appeal, but 
have not appeared although notices of the appeal 
have been duly served on them. They are closely 
related toMa Pu, Ma Kyin E and Ma Kyin Myo; 
and on the evidence I agree that they were not in 
a position to lend Rs. 300 to Ma Pu. Moreover, 
the conveyanc2 in their favour wag effected in 
extremely suspicious circumstances,” 

So that it would appear that the learned 
Judge was of the opinion that the alleged 
transfer to Maung Kyaw Zaw and Ma 
Kyin Hmon was a fraudulent and collusive 
one. Accordingly he dismissed the appeal 
which had been preferred by the A. L. A. 
R. Chettyar Firm on the ground that the 
Township Court should have found that 
the properiy in question belonged to Ma 
Pu. The A. L. A. R. Chettyar Firm has 
again appealed to this Court on the same 
ground and has made the A. K.R. M. M. 
K. Chettyar Firm ond Kyaw Zaw and 
Ma Kyin Hmon respondents. Only the 
A. K. R. M.M. K. Chettyar Firm contests 
the appeal. The other respondents have 
not appeared and evidently take no further 
interest in the matter. It ‘has first to be 
considered whether in an appeal arising out 
ofasuit brought by Maung Kyaw Zaw 
and Ma Kyin Hmon against the appellant 
and respondentNo. 1, which has been dis- 
missed, ib is open for the appellant to 
appeal against the finding on which the 
Township Court based its decree dismissing 
the suit, that isto say it is to be consi- 
dered whether the A. I. A. R. Chettyar 
Firm is bound by the decision of the 
Township Court that the land in suit be- 
longs to Ma Kyin E. la Maung Sein Done 
v. Ma Pan Nyun (1) their Lordships of 
the Privy Council explained the doctrine 
applicable between co-defendants in a suit. 
Quoting from Cottingham v. Earl of 
Shrewsbury (2) they said : 

“IE a plaintiff cannot get athis right without 
trying and deciding a case between co-defendants, 
the Gourt will try and decide that cuse,and the 
co-defendants will be bound. But if the relief given 
to the plaintiff does not require or involve a decision 

(1) 10 R 322; 187 Iad. Oas. 328; A I R1932 P O 
161; 59 TA 247; Ind. Rul. (1932) P C 184; 380 W 
N 726; 55 CL J 403; 31 Bom. L R 1010;68 ML J 


64; 9 O WN 617; (1932) AL J 735; 33 P LR 519; 
36L W 1 (PC). 


i (1813) 3 Hare 627;67E R 530; 15 L J Ch. 
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ofany case between co-defendants, the co-defendants 
will not be bound as between each other by any 
proceeding which may be necessary only to the 
decraz the plaintiff obtains.” 


They further quoted a statement of Sir 
George Lowndes,in delivering the judg- 
ment of that Board in Munni Bibi v. 
ee Nath (3) in which he remark- 
ad: 


“In such a casa, therefore, three conditions are 
requisite: (1) There must bea conflict of interest 
between the defendants concerned ; (2) it must be 
necessary to decide this conflict in order to give the 
plaintiff the relief he claims ; and (3) the question 
Deknen the defendants must have been finally de- 
cided.” 


Now, inthe present case there was a 
conflict of interest between the two Chet- 
tyar Firms; each claimed that half of the 
land remaining after the revenue sale be- 
longed in the one case to Ma Kyin E and 
in the other case to Ma Pu. There was 
this conflict of interest in spite of the fact 
that they had acommon ground as against 
the plaintiffs, viz. that the alleged trans- 
fer to them by Ma Pu was fraudulent. 
Again, it was necessary to decide what 
interest (if any) Ma Pu had in this land in 
order to give tha plaintifis the relief they 
claimed; and lastly it was finally decided 
that the land did not belong to Ma Fu. 
It appears to me, therefore, that the two 
Chettyar Firms are bound by the decision 
of the Township Court which was confirmed 
by the Assistant District Court. As to the 
merits of the case, it is clear that this 
Court cannot disturb the concurrent findings 
of the Courts below that there was no 
partition between Ma Pu and Ma Kyin 
E. Under S. 37, Lower Burma Land 
Revenue Act. 

“the amount payable on account of revenus ........ 
onany land for any yearof assessment shall be du 
jointly and severally from all persons who have 


been in possession of such land at any time 
during such year..........0 7 


Consequently, both Ma Pu and Ma Kyin 
E were jointly and severally due on their 
joint holding. Hence, it follows that by 
whomesoever half the revenue due on the 
land was paid not in respect of the share 
of the payer but in respect of the whole 
land. What therefore had been sold by 
the Revenue Authorities in default of half 
the land revenue due was the half of the 
joint holding of Ma Pu and Ma Kyin E, 
so that Ma Pu and Ma Kyin E each had 
a half share in that portion which was 
sold and each had a half share in that 

(3) 53 A 103; 132 Ind. Cas. 598; A I R1931 PO 
114; 58 I A 158; (1931) A LJ 453; 350 WN 661; 
53 C L J 552; 33 Bom. LR 979; Ind. Rul. (1931) 
P O 182; (1931) M W N 742; GLM LJ 196; 3: LW 
559 (PO). 


470... 


portion which remained unsold. The nature 


of the. tenure cannot be altered by the. 


Revenue sale. Thefindings of the two 


Courts below in this: respect are clearly ~ 
nét in accordance with law. This appeal . 
is; therefore, allowed. The suit by Maung 
Kyaw Zaw and -Ma- Kyin Hmon in Civil - 


Suit No. 5 -of 1935 of the Township Court 
of Nyaunglebin West, shall remain dismiss- 
ed with costs; but the findings of the 
Township Court and of the Assistant 
District Court that that portion of the hold- 
ing which wasnot sold by the Revenue 
Authorities belongs to Ma Kyin E alone 
ig set. aside and instead it is adjudged that 
Ma Pu.and Ma Kyin E are entitled to 
equal shares inthe said portion. The 


Township Court further directed that the: 
A. L. A. R. Chetiyar Firm ‘should pay. 
half defendant No. 1 A.K. R.M. M. K. 


Chettyar Firm's costs. Such an order is 
Clearly ‘inequitable and I set it aside. lt 
is directed that the plaintiff-respondents, 
Maung. Kyaw Zaw and Ma Kyin Hmon, 
do pay the costs. of ‘defendants Nos. 1 
and 2 in the Township Court. It is fur- 
ther directed that the order of the. Assistant 
District Court directing the A.L. A. R. 
Ohettyar Firm to pay to the A. K. R.M. 
M.: K.-Chettyar Firm the costs of their 
appeal shall be seb aside. Instead it is 
directed that A. K. R. M. M. K, Chettyar 
‘Firm do pay half the costs of that appeal 
to the A. L. A. R. Chettyar Firme In 
this Court also it is directed that the A. 
K. R.. M.M. K. Chettyar Firm do pay 
half the. costs of the appellant A. L. A. 
R. Chettyar Firm ; Advocate’s fee in this 
‘Court three gold“ moliurs. fC a> ase 
D | Appeal allowed. ` 


——— 


ae OUDH CHIEF COURT 
` Civil Revision Application No. 17 of 1936 
eS July 15, 1935 l 


De SRIVASTAVA, J. , > 
MAHABIR—PLAINTIFF—ÀPPLICANT 
versus | 


‘SHEO SARAN AND ANOTHER—DEFENDANTE-— 
. Opposits PARTIES | E 


Provincial Small. Cause Courts Act ax of 188%), i 


` 3: 17—Applicatión to set aside ex parte . decree— 
. Security bond—Security found insa siemé but report 
3 about insufficiency tncorrect—Order for second seċu- 
. rity bond—Bond ‘executed and filed after limitation 
" —Effect—Held, second bond was part of : sa’ 
oemat and A barred -Application not accom- 
‘ panied with bond—Subsequent completi thin ti 

: P Right to be heard. - Pe eee 
: In an application to set aside an‘ ex parte decree 


> p- security bond was filed within the period of limi- ` 
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tation. There was a mistake inthe extent. of the. 
share owne‘l by the surety which formed the subject 
ofthypothecation, he having purported to hypothecated 


bond was atany rate good for the smaller 
which he really owned. The 
fendants to filea copy cf the khewat 


share 


of the village 


fendants filed another security bond exeeuted by the 
same surety hypothecating a one-ninth share in the same 
village. This szcurity bond was also sent to the 
Deputy Ccmmissioner for verification. The Deputy 
Commissioner reported it to be sufficient and it was 
accepted by the Court. This bond was impeached 
as not being maintainable on tha ground of 
having” been executed and_ filed after limita- 
tion for the making of the application for 
getline aside the ex parte decree had expired : 
, Held, that the subsequent report of the Deputy 
Commissioner showed that the share actually owned 
by the surety afforded ample s:carity for the amount 
of the. decree. In the circumstances the report about 
the security being insufficient was hardly ecrrect and 
the defendants filed the second security bond at 
the order cf the Court and it should therefore 
be treated as a pait of the samé transaction and it 
would be an injustice to allow the defendants to 
suffer on account ofthe error in the first bond about, 
the description cf the property. Azmat Ullah Khan 
v. Ahmad Ali (2) and Kiran Koomar Banerji v. 
‘Baijnath (3), refzixed to. p . 
IÈ an. application under s. 17 for s2tting aside an 
ex parte decree is filed without szcurity and is sub- 
‘squently ccmplsed within the tims prescribed by 
the law of limitation fer making the application, by 
the deposit of decretal amount or filing of security, 
‘the applicant has aright to have his application 
‘heard on the ments, Consequently, although the 
‘applieation was not accompanied with a cash deposit 
‘or. with a seourity bond yet the Court having per- 
mitted the applicant to file a security bond and the 
; bond having been executed and filed within ths 
‘period of Hmitation prescribed by Art. 164 of the 
‘Limitation Act, no fault can be found with the secu- 
rity ‘bond. Narain v. Pudan (D, relied on. i 


‘ (GR. App. of the order of the Sub-Judge, 

‘(as Judge, Small Cause Court), Sultanpur, 

dated January 18, 1936. 4 
My. P. N. Chaudhri, for the Applicant. 


= Mr, M. L. Saksena, for the Oppesite 
“Party: 


Judgment.—This is an application under 
. 5. 25.of the Provincial Small Cause Courts 
Act‘against’ an order of the learned Sub- 
ordinate Judge of Sultanpur made in the 
; exercise of his Small Cause Court juris- 
“diction. Bic 
The facts ofthe case are that an eg 
“parte decree was passed against the defen- 
| dants opposite parties on May 380, 1934. 
_ An attachment of the defendants’ property 
- was made in execution of the said decree 
on September 29, 1935. The defendants 
< alleging that they had no previous informa- 
; tion of the decree and became aware of it 
for the fiyst time when the attachment was 
made, made an application on October.3, 


larger, share than what was poss?s33d by him. The . 


Court ordered the de - 


invwhich the py potheeated share was situate or to’ 
file another szeurity bond within a week, The de- 


Tani 


~~ 
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1935, for getting ex parte decree set 
aside. In the application they made an 
offer to give the necesssary security. When 
the application was put up before the 
Court on October 9, the Court ordered the 
applicant to: 

“file security to the extent of the decretal amount 


in the form of a registered deed and on the strength 
of the immovable property withio a week.” 


.In compliance with this order a securily 
bond was filed on October 16, 1935, which 
was sent to the Deputy Commissioner, 
Sullanpur, for verification. ‘he report made 
-by the office of the Deputy Commissioner 
was tothe effect that the surety owned a 
one-twelth share in the village whereas he 
had hypothecated a one-ninih share which 
he could not do and the security was there- 
fore insufficient. When this report was 
-laid before the Court on November 16, 
“1935, the Court ordered the defendants to 
‘file a copy of the khewat of the village in 
which the hypothecated share was situate 
or to file another security bond within a 
week. On November 23, 1935, the defen- 
-dants filed another security bond executed 
by the same surely hypothecating a one- 
ninth share in the same’ village. This 
security bond was also sent tothe Deputy 
Commissioner for verification. The Deputy 
Commissioner reported it to be sufficient 
and it was accepted by the Court. 

The only contention urged in support of 
‘this application is that the second security 
“bond dated November 23, 1935, having 
‘been executed and filed after limitation 
for the making of the application for set- 

ting aside the ex parte decree had expired, 

the application was not maintainable. It 
-is argued that the provisions of s. 17 of the 

Small Cause Courts Act are mandatory and 
. no security bond could be accepted after 
. the expiry of thirty days period of limitation 
prescribed by Art. 164 of the Indian Limi- 
‘tation Act for an application for an order 
to set aside a decree passed ex parte. It 
“was held by this Court in Narain v. Pudan, 
6 O. W.N.1014 (1), that if an application 
under s. 17 for setting aside‘an' ex parte de- 
cree is filed without security and is subse- 
quently completed within the time “pre- 
scribed by the law of limitation for making 
. the application, by the deposit of decretal 
amount or filing of security, the applicant 
has s right to have his application heard 
. on the merits. This view is supported by de- 
cisions of other High Courls also and the 
- correctness of -it has not,been disputed 
before me. It is, therefore, admitted that 
“JG O W N 1019; 122 Ind. Cas. 328; A IR 1930 
- Ondh 115 Iwack. 294; Ind, Rul, (1930) Oudh 104, 
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“amount 


. make good the security 


“6 


ATL 


although the application was not accompani- 
ed witha cash deposit or with a security 
bond yet the Court having permitted the 
applicant to file a security bond and the 
bond having been executed and filed with- 
in the period of limitation prescribed by 
Art. 164 of the Indian Limitation Act, no 
fault can be found with sthe security bond 
dated October 16, 1935. The whole argu- 
ment is that after the expiry of the period 
of limitation referred to above the Court 
could not accept another security and 
allow a fresh security bond to be filed. In 


“Asmat Ullah Khan v. Ahmad Ali, L L. R. 


47 All. 728 (2), a juđgment-debtor ap- 
plied under s. 17 of the Provincial Small 
Cause Courts Act for a re-hearing and 
offered as security a bond hypothecating 


‘the property of probably much greater value 


than the decree, though owing to an error 
in calculation, he estimated the decree at 
a smaller amount; the bond was sent 
down for verification but in the meantime 
though after the time limited, the judgment- 
debtor deposited the whole amountof the 
decree in cash. It was held that the judg- 
ment-debtors’ action in depositing the 
f in cash later should be treated 
as part of the same transaction as had gone 
before ahd not as a belated attempt to 
file security ata date when he was not 
permitted to, file it In Kiran Koomur 
Banerji v. Baij Nath, 1. L. R. 51 All. 402 
(3), which was similar case, the judgment- 
debtor deposited a fixed deposit receipt but 
without any security bond hypothecating 
jts'amount and if was accepted by. the 
Court as sufficient. On an objection raised 
by-the decree-holder, it was held that-no 
adequate security had been furnished, but 
tha security was accepted by 


inasmuch as 
the Court and by reason of that accept- 
ance the judgment-debtor was misled 


: deprived of an opportunity to 
A before oe limita- 
ion expired, it -should not be said in this 
ae that he had failed to furnish security 
to the satisfaction of the Court, and he 
should be given a fresh opportunity to 
deposit adequate security. In the present 
case a security bond was filed within the 


` period of limitation. There was a mistake in 


the extent of the share owned by the surety 
which formed the subject of hypothecation. 
He purported to hypothecate a larger share 


o 47 A 728; 88 Ind, Cas. 58l; A I R1925 All 
ie 93 ALJ 435; L R 6 A 343 Civ. 2 

(3) 51 A 402; 111 Ind, Cas. 719; AI R 1928 All. 
DT. co 
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than what was possessed by him. The 
bond was at any rate good for the smaller 
share which he really owned. The sub- 
sequent report of the Deputy Commissioner 
shows that the share actually owned by the 
surely afforded ample security for the 
amount of the decree. In the circumstances 
the report about the security being insuffi- 
cient was hardly correct. It should also be 
noted that the Court ordered the defen- 
dants either to file a copy of the khewat 
or to file a fresh security bond. The de- 
fendants adopted the latter alternative. 
Taking these circumstances into considera- 
tion I am of opinion that the second bond 
dated November 23, 1935, should be treat- 
ed asa part of the same transaction. It 
would clearly be an injustice to allow the 
defendants to suffer on account of the error 
in the first bond about the description of 
the property. In any case interference in 
Yevision under s. 25 of the Small Cause 
Courts Act being in the discretion of the 
Court, I do not think this a fit case in 
- which I should exercise the discretion in 
favour of the plaintiff-applicant. 

I accordingly dismiss the application with 
costs. 

D. Application dismissed. 
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to execution on the ground that minor was represented 
by guardian whose interest was adverse and that 
decree is a nullity—Power of executing Court to 
question validity of decree—Civil Procedure Code 
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Theexecuting Court kas no powerto go into an 
objection that the decree is a nullity onthe ground 
that the defendant in the suit who was a minor was 
represented in the suit by a guardian whose interest 
was adverse to the defendants, (The law relating 
tothe power of an executing Court to consider the 
validity of the decree itself discussed.) 

Section 47, Civil Procedure Code, merely enacts 
that certain questions shall be determined by the 
executing Court and not by a separate suit. lt does 
not profess to lay down what the questions are that 
an executing Court shall not go into. Kalipada 
Sarkar v, Hari Mohan Dalal (1), approved. Gora- 
chand Haidar v. Rajula Kumar Roy (8), doubted. 
Zamindar of Ettiyapuramv. Chidambaram Chetti 
(2) and Sami Mudaliar v. Muthia Chetti (3), and other 
cases reviewed. 
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A. against the order of the District 
Court of East Godavari at Rajehmundry 
in E. A. No. 412 of 1935 I.P. No. 116 of 
1934in O.S. No. 43 of 1933. 


Messrs. P. V. Rajamannar and K. Sub- 
ba Rao, forthe Appellant. 

Messrs. O. T. G. Nambiar instrucied by 
King and Partridge, forthe Respondent. 


Venkatasubba Rao, J.—This appeal 
raises the difficult question as to the power 
of an executing Court to pronounce upon 
the validity of the decree which it is 
called upon to execute. In this case, on 
behalf of the mincr 3rd defendant it was 
contended that ashe had been represent- 
ed inthe suit by his father whose interest 
wes adyerse to his own, the decree passed 
was a nullity and could not, therefore, be 
executed. This point was taken at the 
stage of execution and the lower Court 
held that it has no power to go into that 
question. The correctness of this view 
is challenged before us and we have had 
long and learned argumenis on the point. 

I donot thnk I can do better than re- 
fer atthe very outset to the oft-quoted 
case of Kalipada Sarkar v. Hari Mohan 
Dalal (1). The decreein that case was 
cne passed against a lunatic represented 
by a minor ashis next friend and the 
learned Judges rightly treated that decree 
asa nullity. That being granted, the 
question arose whether anobjection to its 
validity could be raised in proceedingsin | 
execution : Mukerji and Cuming, JJ. held 
that the Court executing a decree must 
take the decree as it stands and has no 
power to go behindit or to entertain an 
objection to its legality or correctness. 
They observe that the right principle is, 
that a proceeding to enforce a judgment is 
a collateral and not a direct proceeding 
and, therefore, no enquiry into its regularity 
or validity can be permitted in such a 
collateral proceeding. In Zamindar of 
Ettiyapuram v. Chidambaram Chetti (2), 
though it must be observed that the case 
was one under s. 21, Civil Procedure Code, 
and the point did not directly arise, Bir 
John Wallis,O. J. delivering the judgment 
of the Full Bench refers to the Calcutta case 
just quoted and approves of the principle 
it laid down (see page 687*). In Sami 


(1) 44 C 627; 35 Ind. Cas, 856; 24 O L J 375: 21 
OW N 1104. 

(2) 43 M 675; 58 Ind. Cas. 871; (1920) MW N 460; 
98M L T 75; 12L W 217; 39 Ñ LJ 203(F B). 

* Page of 43 M.Ed] ` 
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Mudaliar v. Muthia Chetti (3), the validity 
ofa decree was challenged ina regular 
suit, onthe ground that on the dale it 
was passed, the defendant had died and 
his legal representative had not been 
brought on the record. It was contended 
before the High Court that the proper way 
of impeaching the decree was io raise the 
question in execution and that the regular 
suit did not, therefore, lie. The learned 
Judges repelled this argument, citing 
Kalipada Sarkar v. Hari Mohan Dalal (1) 
and Zamindar of Mittiyapuram v. Chidam- 
baram Chetii (2). They declare: 

“It seems, thzrefore, clear that as 
Court is concerned, ths executing Court 
behind ih? decree,” 

Itis worthy of note, ihat although the 
decree there, was a nullity having been pass- 
ed against a dead person (see Khiraj- 
amal v. Daim (4),the learned Judges 
held that the executing Court could not 
go behind it. The reason given in the two 
Madras cases cited above for holding that 
the objection could not be taken in the 
executing Court is different from what was 
given in tke judgmentof the Calcutta 
High Court. In Kalipada Sarkar v. 
Hari Mohan Dalal (1), the view of the 


far as this 
cannot go 


. learned Judges was based not on an narrow 


but upon the general ground, namely, that 


an execution proceeding is one toenforce a. 


judgment, thet is to say, such a pro- 
ceeding is collateral to the judgment and, 
therefore, no enquiry into the validity 
ofthe judgment should be permitted in 
such a proceeding. But inthe two Madras 
cases referred to above, although the same 
conclusion was reached, the reason given 
was, that s, 47, Civil Procedure Code, was a 
bar tothe question of the validity of the 
decree being decided in execution and, 


. therefore, a regular suit would lie. With 


great respect, there is a fallacy underly- 
ing this argument. Section 47 merely 
enacts that certain questions shall be de- 
termined by the executing Court and not 
by ə separate cuit; it does not profess to 
lay down what the questions are that an 
executing Court shall not go into Mahabir 
Singh v. Dip Narain Tewari (5). However, 
I am concerned with the conclusion and 
not with the reasoning and all that I wish 


(3) 43 M L J 293; 69 Jnd. Cas. 465; 16 L W 314; 
(1922) M W N 597; AI R 1923 Mad. 212. 

(4) 321.423 at p. 33; 32 C 298;90 W N 201; 24 
Po 7 Bem. L R1;1C L J 584;8 Sar 734 

(5) 54 A 25 at pp. 38, 39; 134 Ind. Cas. 236; (1931) 


AL J 715; AI R1931 All. 490; Ind. Rul. (1931) All. 
812 (F BY; rod ; 
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to point out at this stage is, that the 
Calcutta view that an executing Court 
cannot go behind the decree, was affirmed 
and approved in the two Madras cases 
aforesaid. I must mention that this prin- 
ciple, namely, that the executing Court 
should not take upon itself ihe determina- 
tion of the validity of the decree, is much 
older than Kalipada Sarkar v. Hari Mohan 
Dalal (1). It was declared by West, J. 
who delivered the judgment of the Bench 
ina very early case, that the sound rule 
was not toinvest the executing Court 
with this power, for, as the learned Judge 
points out: 

“a contrary iule would virtually subject the 
decree of the Civil Courts to revision and rever- 


sal by superior Courts (or even equal or inferior 
ones) to which they are not subordinate,” _ 

He points out that in case of doubt the 
Court, where execution is sought, may 
adjourn the execution in order to enable 
the party interested to make an applica- 
iion to the Court passing the decree. 
“Thence”, the learned Judge gces on to 
observe : 

“The applicant may of course precsed by appeal 
if dissatisfied inthe ascending sacle of Court until 
he reaches the highest of the province in which 
the decree was made.” Chogalal v. Trueman (6) 

The question that was attempted to be 


raised there in execution was that the 
Court that passed the decree had no 
jurisdiction. Then again in Kasturshet 


Javershet v. Ramakamhoji (7), it was con- 
tended that the defendant being an agri- 
culturist, the decree passed by the Small 
Oause Court was a nullity. The Subordi- 
nate Judge, agreeing with this contention 
refused to execute the decree. Sargent, 
C. J. who delivered the judgment of the 
Bench, held that the lowers Court’s duty 
was confined to enforcing the decree and 
that the Court was not competent to ques- 
tion its validity. A 

A distinction may be suggested (though 
no allusion was made at the bar to this) 
based upon the executing Court being the 
same Court as passed the decree, or, g 
different Court, i. €., the Court to which 
the decree is merely transmitted fcr exe- 
cution. Order XXI, r.7, Civil Procedure 
Code, deals with Courts of the letter des- 
cription. The words ‘or of the jnrisdiction 
of the Court which passed it’, which oc- 
curred in the earlier Code, have been 
omitted. From this it may be argued, as 
has often been done, that when the exe- 
cuting Court happens to be different from 


that which passed the decree, the intention 
` (6)7 BASI. 
(7) 10 B 65. 
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ofthe Legislature is clear, that the execut- 
ing Court cannot arrogate to itself the 
function of pronouncing upon the validity 
of the decree it is called on to execute. 
Perfectly true, but the principle is of 
wider application as Kalipada Sarkar v. 
Hari Mohan Dalal (1), shows, for, in that 
case the executing Court and the Court 
which passed the . decree, were identical 
‘and yet the doctrine that the executing 
‘Court cannot go behind the decree, was 
enforced. 

Inthe latter case Gorachand Haidar v. 
Rajula Kumar Roy (8), the Calcutta High 
Court gave but a qualified assent to the 
principle enunciated in Kalipada Sarkar 
v. Hari Mohan Dalal (1), and the various 
interpretations placed by: different Judges 
on the observations in the.case first men- 
tioned have left the law on the subject 
in hand, in a most uncertain state. ‘here 
‘the Jearced Judges held that the correct 
“view is, that where the decree presented 
‘for execution was’ made by a Court which 
apparently had not jurisdiction whether 
. pecuniary or territorial or in respect of 
the judgment-debtor’s person, to make the 
. decree, the execuling Court is entitled to 
refuse to execute iton the ground that it 
“was made without jurisdiction. ‘Within 
these narrow limits, the learned Judges 
-gono lo say, and those words are im- 
portant, ‘the executing Court is authorised 
‘to question the validity of a decree.’ The 
“word ‘apparently’ has been the subject of 
a good deal of debate. What is meant by 
-that word? Does it mean that if the defect 
is patent, the executing Court can ques- 
- lion the decree, otherwise it cannot ? But 
upon the facts, the defect such as it wes 
far from being apparent or patent, be- 
came evident only on investigation and a 
finding hadto be given that there was 
such a defect. Nolwithstanding this, the 
learned Judges of the Full Bench assumed 
that the decree was void and a nullity. 
That being so, it is difficult to ascribe to 
-the word “apparently” the meaning which 
- has heen given toit in some decisions. 
This point is well brought out in the judg- 
ment of Costello, J.in Kalicharan Singha 
v. Bibhutibushan Singha (9). An attempt was 
made in that case on behalf ofthe judg- 
~- ment-debtor to get ridof the decree, at 
the stage of execution on the ground that 
© when the decree was passed the judgment- 

(8) 53 C 166; 89 Ind. Cas: 685;42 CL J 1;29 O WN 
948; AT R 1925 Cal 907. 

(9) 60C 191; 142 Ind. Cas. 60; A I R 1933 Cal. 85; 
i W N 1120; Ind. Rul. (1983) Cal, 210; 57:0 LJ 
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debtor had been a lunatic, not properly 
represented in the action. The learned 
Judge held that the decree could not be 
challenged in execution and refer express- 
ing considerable doubts as to the correct- 
ness of the full Bench decision, felt him- 
self constrained to distinguish iton the 
ground that that vase ‘does not cover the 
exact point’ before him, Then again, in 
Govinda Nadar v. Natesa Pillai (10), a 
similar contention was raised in execution 
proceedings and Jackson, J. purporting to 
fellow Gorachand Haidarv. Rajula Kumar 
Roy (8), held that the executing Court 
ought not to enquire whether the judgment- 
deptor onthe date of the decree was or was 
not a lunatic. The learned Judges say : 

“It isan accepted principle that the executing 
Court cannot go behind the decree. To employ other 
“words but the same metaphor it must take the 
decree at its face value.” 

Then referring tothe Full Bench case, 
he observes that the word ‘apparently’ is 
a third way of expressing the same prin- 
ciple, being synonymous with, ‘on its.face’or 
‘without going behind.’ it is significant, that 
although Jackson, J. expresses agreement 
with the view of the Judges of the Full Bench 
he declares most unequivoca'ly that the 
correct principle is to be found in Kalipada 
Sarkar v. Hari Mohan Dalal (1). What is 
more, he observes, referring to the crucial 
passage in that judgment, that it cannot be 
improved upon. An Amalabala Dasi v. 
Sarat Kumari Dasi (11), the decree was 
one passed by the Calcutta High Court on 
its Original Side. On its being trans-niti- 
ed tothe Court of a Subodinate Judge 
for execution, the defendant contended 
that the High Court had no jurisdiction 


-to pass the decree, the moncy not having 


been advanced at Calcutta and there hav- 
ing been nocontract to repay it there. 
The Subordinate Judge, finding on the 
evidence that the defendant's contention 
wes in fact well founded, refused to. exe- 
Mukerji and Guha, JJ. 
set aside that order, observing that the 
word “apparently” in the Full Bench case 
means “on the face of the decree” and 
adding by way of a rider, that the word 
‘decree’ means ‘decree’and the relevant 
papers for the purpose of understanding 
it.” In avery instructive judgment Page, 
C. J. deals with the question of the powers 
of an executing Court at great length. 


(10) 61 M L J 520; 135 Ind. Cas. 314; 34 L W 806. 
A I R 1932 Mad. 7;Ind. Rul. (1932) Mad. 74. 

(11) 54 © L J 593; 137 Ind. Case 375; A I R 1932 
Cal. 380; Ind, Rul. (1932) Cal. 391. 
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Referring. to Gorachand Haidar v. Rajula 
Kumar Roy (8), he says: 
-“But was it rightly decided ? With 
to th2 learned Judges wh 
my Opinion it was nol,” . 
Then referring tothe word “apparently” 
the learned Chief Justice makes, if I may 
say so with respect a pertinent observa- 
tion, namely, that if it is only a patent 
want of jurisdiction that can be question- 
ed, the executing Court would not be 
entitled to quéstion the validity of a 
decree passed against a dead person, for, 


all respect. 
o where parties to if in 


‘whether the person was dead or not when 


the decree was passed, can only be as- 
certained “aliunde by evidence or other- 
wise.” In other words, such a defect would 
bea latent and not a patent defect, and 
would not fall within the purview of the 
Full Bench judgment to what is known 


as ‘defect of jurisdiction.’ Page, O. J. points 


out that it would be against public policy 


the executing Court 
‘should be empowered to question the 


‘validity of a decree as vitiated by such a 
‘defect. When the Court assumes jurisdic- 
‘tion and passes a decree, 
“presumed that the decree that 


‘it must be 
it made 
jurisdic- 

Omina 
presumutur esse rite acta (p. 494). The 
presumption is of course not irrebuttable, 
bat isthe Court charged with the duty 
of executing the decree. entitled {o ques- 


was passed in the exercise of 


‘tion iis validity ? I put this case : suppose 
‘the Court: which passed the decree went 
“into the 
‘and gave a specific finding, is the execut- 


question of ‘jurisdiction fully 


ing Court to beat liberty to give a differ- 


“ent finding and in fact reverse the decision 


of the original Court? This would lead 


` fo the clashing of powers adverted to in 
‘the referring judgment in the same case. 
` The following passage from the judgment 


of West, J. in-Vishnu Sakharam Nagarkar 
v. Krishna Rav Malhar (12), cited by Page, 


O. J. tersely states the principle :. 


“The other, which if beyond the jurisdiction 
might have been got rid of by proceedings directed 


- to that object was not allowed to be canvassed in 
..& collateral inquiry.” 


The fundamental difference between a 


` collateral anda direct proceeding is -here 
‘clearly brought out, and I may observe 
- that itis the very 


same principle’ that 
‘was acted upon in Kalipada Sarkar v. 
Hari Mohan Dalal (1). In the words of 
the Chief Justice, itis difficult to under- 


. Stend how it can reasonably be contended 
` that a subsigting decree passed by a Court 


(12) 11 B 153 at p. 160, . 
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constituted in accordance with law against 
parties thereto who have been duly im- 
pleaded, can be regarded as a nullity, “a 
mere ndihing.” (p. 493). 

- Even in the case ofa decree against a 
dead person, as regards the power of the 
execuling Court there has not been una- 
nimily of opinion. In Subramania adyyar 
v. Vaithinatha Aiyar (13), Oldfiled, J. held 
that the objection tothe decree could he 
taken in execution proceedings, and io the 
same effect is the decision in Jungli Lall 
v. Laddu Ram Marwari (14). But the 
correctness of this view was doubted by 
Curgenven, and Cornish, JJ. in Laksh- 
manan Chetty v. Chidambaram Chettiar 
(15), Page, C.J. in the ruling already re- 
ferred to, seems lo think that the case of a 
decree passed against a dead person con- 
stitutes one of the very few exceptions io 
the general rules, thatthe validity of a 


decree should not be allowed to be ques- 


tioned by the executing Court. 

Where the party is a person under dis- 
ability not properly represented, 28 to the 
power of the executing Court there has 
similar 
conflict of opinion. In The Lahore Bank, 


Ltd.; Rawalpindi v, Ghulam Jilani (16), 


and again in the two cases referred to 
above, namely, Govindan Nadar v, Natesa 
and Kalicharan Singha v, 
Bibhutibushan Singha (9}, the view was 
taken that the executing Court-must take the 
decree asit stands, although in Aruna- 


chalam Chetty v. Abdul Subban Sahib (17), 
-a different view prevailed. 


In this appeal the . question is not in 
regard to a decree either against a dead 


-man ora person under disability totally 


unrepresented ; nor is the question one of 


-want of jurisdiction in tke strict sense of 
-the term. It is, therefore, unnecessary to 


express any final opinion as to the power 
of the executing Court, when the Vitisting 
circumstance falls within one of these 


_categories. 


In the present case, it is alleged that 
the interest of the guardian was adverse 
to that of the minor. If that be so, the 
question arises, isthe decree nullity ? On 
this point again, there has been a consi- 
derable difference of opinion. In Selloppa 


(13) 38 M 682; 31 Ind. Cas. 198, 
(14)4P L J 240; 50 Ind, Cus. 529; -(1919) Pat, 105 
(15) 58 M 752; 156 Ind. Oas. 172; (1931) MW N 


31°; 7 R M 655. 
(i6) 5 L 5t; 78 Ind. Cas. 460; A I R1924 Lah, 448. 
(17) 50 M L J 232; 93 Ind. Gas. 356; (1926) M WN 

129: 23 L W 311; A I R 1926 Mad. 429. 


476 


Goundan v. Masa Naicker (18), In S. A. No. 
102 of 1918 and also in’ Paramarivani 
Pillai v. Venkatachalam Chetti (19), it was 
held that representation by a guardian 
whose interest is adverse,is no legal re- 
presentation at all and that the decree 
obtained is null and void. A different view 
was taken in appeal No. 347 of 1919 in 
Pasumarti Payidanna v. Ganti Lakshmina- 
-yasamma (20), and in Kuppuswami Iyengar 
v. Kamalammal (21), the Judges holding 
that the decree is valid until set aside. I 
may also observe that ihe two referring 
Judges in Venkata Sumeswara Rao v. 
Pulavarty Lakshmanaswami (22), took 
opposite views on this point. The question, 
however is, is ihe decree anullity in the 
sense that the objection can be taken in 
the executing Court? For the purpose 
of the Limitation Act there is distinction 
between a void and voidable decree. The 
only effect of holding that the decree is 
void and not voidable is, that it need 
not be set aside within the prescribed 
period. But because a decree is null and 
void it does not necessarily follow that the 
question can be gone into in execution. 
The observation, therefore, of their Lord- 
ships in Khairajmal v. Daim (4), that a 
void decree may be disregarded without 
any proceeding brought to set it aside, 
has no bearing on the present question 
(see Lakshmanan Chetty v. Chidambaram 
Chettiar (15), already cited, at page 757*.) 
There isno authority for the position 
that when the decree is questioned on 
the ground that the guardian’s interest was 
adverse to that cf the minor, the objection 
can be entertained by the executing Court, 
Mr. Riujamannar contends that the neces- 
s2ry effect of their Lordships’ decision in 
Jnanendra Mohan Bahadari v. Rabindra- 
naih Chakravarti (23), is that an execut- 
ing Court can treat a decree passed without 
jurisdiction asa nullity. It is doubtful 
whether the Judicial Committee intended 
bythe single sentence to which our 
attention:-has been drawn to lay down 

(18) 47 M 79; .76 Ind. Cas, 1018; (1923) M W N 775; 
45M L J 675; 18 L W 838; 33 M LT 126; AIR 1921 

Mad. 297. 

- (19) (1935) MW N 1109. 

(20) 38 M 1076; 29 Ind. Cas, 314; 28 M LJ 525. 

: RD 43 M 812; 59 Ind. Cas. 662; 12 L W 243; 39M L 

(22) 52 M 275; 115 Ind..Cas. 891; 29 LW 195; AI 
R 1929 Mad 213; 56 M L J175. 

(23) €0 E A 71; 142 Ind. Cas. 324:4 I R 1933 PO 
61; 37 L W 327; (1933) M W N 178; Ind, Rul. (1935) 
P C 63; 35 Bom L R327; 370 W N 401; (1933) A L 
J 333,57 © L J 143; 64 M L J 341 (P C). 

`# Pago ot 56 M.Ed] _ 
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such a doctrine. It is unnecessary, how- 
ever, for the present purpose to express 
my final opinion on the matter. Mr. Raja- 
mannar’s contention that the point must 
be deemed to have been concluded in 
his favour by implication by the opinion 
ofthe Full Bench in Venkata Someswara 
Rao v. Pulavariy  Lakshmanaswami (22), 
I am not prepared to accede to. The 
learned Judges disposed of the matter on 
the simple ground that the question raised 
was oneof fact and I am not prepared 
to infer from the course adopted by ihem 
that the question has been answered in a 
particular way. : 

Ihave shown by a review of the autho- 
tities, how even the Judges who wished to 
concede tothe execuling Ocurt power to 
go behind the decree, have used language 
to indicate, thet thst power should be 
circumscribed and kept within the narro- 
west possible limits. It is against public 
policy and good sense alike, as Page, C. J. 
points out im S. A. Nathan W.S. R. Samson 
(24) that the Court charged with the exe- 
cution of a decree should be allowed to 
question its validity; granting that cer- 
tain exceptions hate been and ought to 
be recognised to this salutory rule, I am 
not prepared to hold that where the objec- 
tion is that the guardian’s interest was 
adverse to that of the minor, the point can 
be taken in execution. Such an objection 
if allowed inthis country would inden- 
finitely protract proceedings and as Carr, 
J. observesin S. A. Nathan vy. 5. R. 
Samson (24), ab page 505*, there would be 
“no end to litigation.” 

Moreover, the appointment of a guardian 
ad litem is made inthe exercise of judi- 
cial discretion Venkata Someswara Rao 
v. Pulavarty Cakshmanaswami (22), and 
the order of appointment amounts, there- 
fore, to an implied finding that the 
guardian’s interest isnot adverse to that 
of the minor; cases also can be imagined 
in which the Court gives a specific finding 
to that effect. The observation I have made 
when dealing with the question of jurisdic- 
tion, in regard to the clashing of powers, ~ 
equally applies here. Iam clearly of the 
opinion that the lower Courts view is 
right and must be upheld. 

In the result the appeal is dismissed 
with costs. 

K. S. Menon, J.—I agree. 

A. Appeal dismissed. 


(24) 9 R 480 at p. 495; 135 Ind. Cas. 65; A I R 1931 
Rang 252; Ind. Ral. (1931) Rang 1% 
* Page of 9 Rang, ~[#d.] 
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CALCUTTA HIGH COURT 
Appeal from Original Decrees Nos. 
103 and 104 of 1931 
April 5, 1935 
S. N. QUHA AND ÜSARLES 
BarTLEY, JJ. 
BIBHUTI BHUSAN GHOSE— 
PLAINTIFS-—APPELLANT 
versus 
BAIKUNTHA NATH MONDAL AND OTHERS 
— DErEenDANTs—RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 100— 
Charge—Whether can by created orally—Charge 
created by instrument in writing—When should be 
registered—Contract to benefit of stranger—Siranger, 
if can enforce it, even though arrangement to, his 
benefit is not communicated to him. 

A charge may be created orally, although if it 
is created by an instrument in writing, it must be 
registered, unless made by a willor the amount 


„secured is less than one hundred rupees, [p.479, 
col, 1.) 


A stranger to a contract, which was to his bene- 


fit, is entitled to enforce the agreement, even 
though the arrangement to his benefit ‘was not 
communicated to him by the parties to the contract, 
and was brought to his notice by a mere accident. 
Dwarika Nath v, Priyanath Malik (5), followed, 
[p.481, col. 1.] | 


[Case-law referred to.] 

A, against the decrees of the Subordi- 
nate Judge, Second Oourt of 24-Par- 
ganas, dated November 29, 1930. 
` Messrs. Amarendra Nath Basu, Jitendra 
K.Sen Gupta, Bankim Chandra Roy and 
Benoy Kr. Mukherjee, for the Appellants. 

Messrs. Jogesh Chandra Roy, Jatin dranath 
Sanyal, Hiralal Chakravarti, 
Kanal Maiira and Rabindra Nath Chow- 
dhury, for the Respondents. 


Judgment.This is an appeal from a” 


decision and a decree of the Subordinate 
Judge, 2nd Court, 24-Parganas, dated 
November, 29,1930, in a suit brought by 
the plaintiff-appellant, for enforcement of 
an equitable mortgage, in which in ad- 
dition to prayer incidental to a mort- 
gage suit, it wasclaimed by the plaintiff 
in the alternative that should it be found: 
that the plaintiff was not entitledto a 
mortgage decree, for any reason whatever, 
a decree might be passed against the de- 
-fendants Nos. 1, 2and 6 for the amount 
claimed in the suit, on declaring the said 
defendants liable to pay the dues of the 
plaintif according to law and contract. 

The plaintiff's case before the Court, 
as stated in his plaint, was that on 
December 2, 1920, the defendants Nos. 
l and 2, father and son, took a loan and 
executed a promissory note for Rs. 10,009 
in his favour af premises No. 13, Espla- 
nade Eest, Calcutta, and delivered to him, 
eight mortgage bonds, in favour of the 
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defendant No. 1, and two chelans showing 
deposit ofmoney by the defendant No. 2 
in Court, thus creating an equitable mori- 
gagein favour ofthe plaintiff. Ths de- 
fendants Nes. 3 to 5, the morigagors in 
respect of the mortgage bonds delivered 
to the plaintiff, were aware of tke above 
transaction from the very time of ils 
completion; the defendants Nos. 1 and 2 
made paymentsto ihe plaintiff on ac- 
count of interest due on tke loen. The 
‘defendant No.1 had on June 26, 1924, 
conveyed his interest in tke morigage 
bond hypotkecated with the plaintfi to 
the defendant No. 6, Oriental Bank, Ltd., 
(hereafter referred to asthe Bank), by a 
deed of assignment; by the terms cf the 
aforesaid deed, and by the tems of a deed 
of release and surety bond, executed on 
Seplember 30,1926, the Bank was liable 
lo pay the debt duetothe plaintiff. On 
this part of the case, it was asserted by 
the plaintiff in para. 13 of his plaint, 
that on April 14,1927, the defendant No. 
6 (the Bank), wrote a letter to the elder 
brother of the plaintiff, offering to pay a 
sum of Rs. 10,500 io the plaintiff out of 
his dues, in full satisfaction of the debt 


-due by the defendant No. 1. The plaintiff 


did not agree to the proposal made by the 
Bank for an amicable settlement. Ac- 
‘cording tothe averments made in tke 
plaint, three out of the eight mortgage 
bonds, deposited with the plaintiff by the 
defendants Nos. 1 and 2, were taken 
away by the defendant. -No. 1 fromthe 
plaintiff, on some pretext or other; and 
were not returned to him. Fiveof the 
mortgage bonds said to have been de- 
posited with the plaintiff by the defend- 
ants Nos.1 and 2, were produced by 
the plaintif in Court. It may also be 
mentioned that seven out of the eight 
mortgage bondssaid to have been de- 
posited with the plaintiff, are covered by 
the ‘deed of assignment executed by the 
defendant No. 1 on January 26, 1924, in 
favour of the defendant No. 6, the Bank. 
The plaintiff's claim in suit was resist- 
ed by the Bank (defendant No. ©, and 
by the defendants Nos. land 2. The de- 
fendant No. 3a mortgagor in respect of 
the several mortgages said to have been 
deposited withthe plaintiff, also filed a 
written statement, and asscrted that the 
mortgages mentioned bythe plaintiff had 
been paid off, and prayed for dismissal of 
the plaintiff's suit as against him. The 
knowledge of lhe equitable mortgage set 
up by the plaintiff was denied by the 
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defendant No.3, and it was claimed that 
he wesnot bound by the same. The 
Bank, deniedihe equitable mortgage set 
up by the plaintiff, and asserted that no 
valid and enforceable equitable mortgage 
was created by the defendants Nes. 1 
and 2infavour of the plaintiff. [t was 
also claimed that there wes no liability 
so far asthe Bank was concerned to the 
plaintiff, in any manner whatsoever. In 
regard to the written statement filed by 
the Bank,it hes to be noticed thatthe 
statement made bythe plaintiff in para. 13 
of the plaint, relating to a letter written 
by the Bank tothe plaintiff's elder brother, 
on April 14, 1927, was not cintroverted 
in any way. A proposal for amicable 
settlement of the plaintiff's dues from the 
defendants Nos. 1 and 2 was specifically 
mentioned in the wrilten statement filed 
by the Bank, and it was said that the 
plaintiff at the instigation of his brother, 
and led away by wrongfulgreed did not 
agree tothe same. The defendants Nos. 
1 and 2 admitted the loan on promissory 
note, but denied that an equitable mort- 
gage was created on December 2, 1920, 
by execution of a promissory note and 
depcsit of documents, as alleged hy the 
plaintiff, at No. 13, Esplanade East, in 
Calcutta. The defendants asserted. that 
the hand-note filed in the suit was execut- 
ed by them at premises No. 4, Bakul 
Bagan, lst Lane, Bhowanipur, outside 
Calcutta. So far asthe delivery of docu- 


ments was concerned, the defendants Nos.. 


1 and 2 in their written statement, pur- 
ported to say that six out of the eight, 
mentioned by the plaintiff in his plaint, 
were deliveredto the plaintiff; but that 
there was no such delivery of documents 
in Calcutta, as could create an equitable 
mortgage in favour of the- plaintiff, as al- 
leged by him. 

The case of the defendants Nos. 1 and 2 
was that there was no valid and enforce- 
able equitable mortgage created by them 
in favour of the plaintiff, ard that the 
plaintiff was not entitled to a mortgage 
decree, as prayed for by him in the 
suit. 

On tLe pleadings of tke parties four 
distinct issues were raised for trial so far 
as the merits of the case were concerned, 
Tke second and the fourth were to the 
following effect: —Was a valid, legal and 
enforceable equitable morlgage created by 
the defendants Nos. 1 and 2 in favour 
of the plaintif? Cculd the plaintiff get a 
qnortgages cecree? The third issue was 
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this: “Is the defendant No. 6 liable for the 
plaintiff's claim ?” The first issue relates 
to the question of limitation; and we are 
not concerned withthe same in the ap- 
peal, as it was not contended on behalf 
of the defendants-respondents that the 
plaintiff's claim was barred by limitation. 

In support of the appeal by the plaintiff 
directed against the decision of the 
learned Judge in the Court below, passing 
a decree for the amount claimed in the 
suit, against defendants Nos 1 and 2 only. 
and dismissing the plaintiffs claim for a 
mortgage decree, as also his claim against 
defendant No. 6, three principal questions 
were submitted for our consideration and 
it was urged:-— 

I. That thetransaction of December 2, 
1920, created a valid equitable morigage 
in favour of the plaintiff-appellant. 

Il. That assuming against the plaintiff 
that a valid equitable mortgage-% was not 
created in favour of the plaintiff, on the 
admission of the defendants Nos. 1 and 2, 
and on the deed of assignment dated 
January 26, 1924, and tke deed of release 
and surety bond, uated September 30, 
1926, there was a charge in favour of- 
the plajutiff, as contemplated by s. 100 of 
the Transfer of Property Act, and enforce- 
able as such, inthe present suit. - : 

HI. That on the materials on the record, 
regard being had to the terms of the deed 
of assignment, the deed of release and. 
surety bond mentioned above, and regard 
being had to the acceptance of those terms 
by the defendant No. 6,the plaintiff was 
‘decree against de- 
fendant No. 6, for tke satisfaction of the 
loan advanced on the promissory note exe- 
cuted by the defendants Nos. 1 and 2, 
on December 2, 1920. | 

We proceed to deal with these questions 
in the order mentioned above. 


The decision of the question whether 
the transaction of December 2, 1920,- 
amounted to the creation of an equitable 
mortgage as contemplated by Jaw, depends 
on documentary as well as oral evidence. 
The documentaiy evidence, consisting 
mainly of the promissory note executed by 
the defendants Nos. 1 and 2 on that date, 
and two affidavits, sworn on December 7, 
1920, do not, in our judgment, support the 
case for tLe plaintiff. Jhe other docu- 
ments in which hypothecation by the de- 
fendent No. l and charge created -by him 
in favour of iLe plaintiff Are mentioned, 
do not- also go to establish that tbe. trang: 


oor 
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action of December 2 1920, was an 
equitable mortgage, valid snd operative 
under the law. The oral evidence coming 
from the side of the plaintiff on this part 
of ihe case, isto say the least, far from 
convincing; and donot, in our judgment, 
establish the case of an equitable mortgage 
zs asserted bythe plaintiff in the suit. 
Ona very careful consideraticn of the 
materielson the record, we ere unable to 
told that the Judge in the Court below 
is wrong in his decision thst no valid 
equitable mortgage was created in favour 
of the plaintiff on December 2, 1920, as al- 
leged in the pleint. 


The second branch of ihe arguments 
advanced in support of the appeal releied 
to. the creation of a charge in favour of 
the plaintiff by operation of law, as con- 
templated by s. 100 of the Transfer of 
Property Act. There can be no doubt that 
a charge may be created orally, although 
if it is created by an instrument in 
writing, it must be registered, unless made 
bya will or the amount secured is less 
than one hundred rupees. Reliance was 
mainly placed in this part of the case, 
on the deposition of the defendant No.1 
as a witness in this case, as also upon the 
deed of assignment dated January 26, 1924, 
and the deed of release and surety bond, 
dated September 30, 1926; and reference 
was made to the decision of this Court in-the 


case of Imperial.Bank of India v. Bengal: 


National Bank (1), and tothe decision of 
their Lordships. of the Judicial Committee 
in ihe case of Imperial Bank of India v. 
Bengal National Bank (2), in support of the 
position thata valid charge enforceable 
in law was created by act of paities con- 
cerned. In our judgment, the statements 
of the defendant No. 1 in his evidence 
before the Court.bearing upon the question 
of repayment of the loan on the promissory 
note executed on December 2, 1920, and 
the terms of assignment to the Bank in 
1996, of the mortgage-bond executed by 
defendants Nos, 1 to 3 in favour of defend- 
ant No. 1, andthe terms of the deed of 
release and surety bond referred to above, 
do not amount toa creation of a charge as 
contemplated by s. 100 cf the Transfer of 
Property Act. Inthe two documents men- 

(2) 58 C 136; 181 Ind, Cas. 689; A IR 1931 Gal 
223; 34 OW N05; 53 © L J 269; Ind, Rul. (93h 


Cal. 481. : 

(2) 131 Ind, Cas. 651; AIR 1931 PC 245; 35 C 
W N 1034; 54 CL J 117; (981) A L J804; (1931) 
M W N90; 33 Bud. LR 1838; 34 Ju W 569; 61 M 


La 589; md, ul, $31) BC 293; 59-Q 877 PC). 
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lioned above, the losn on promissory note 
is mentioned; but the defendant No. 1 
does not support to create any charge in 
favour of the plaintiff by the terms con- 
tained in these documents. These taken 
along wilh the other materials on the 
record to which reference was made in 
support of the appeal donot justify the ap- 
plication of the rule of law applied in the 
two cases referred io above, in the matter of 
creation of a valid cherge, enforceable in 
law. It is not, therefore, possible to hold in 
the case before us, hata charge was created 
by the defendant No. lin favour of the 
plaintiff-appellant enforceable against the 
properties covered by the mortgages as- 
signed tothe Bank by the defendant No. 1, 
on January 26, 1924. It has to be mentioned 
in this connection that the question as to 
the creation of a charge in favour of the 
plaintiff as contemplated by s. 100 of the 
Transfer of Property Act was not indicated 
in the plaint nor was the question raised 
before the Court below. 
111 


The third issue in the suit related to the 
liability, ifany,of the defendant No. 6, so 
far as the plaintiffs’ claim before the Court 
was concerned. In this connection it has to 
be noticed that the defendant No. 1 had 
always the intenticn to satisfy the loan on 
the promissory note, taken by him from the 
plaintiff, on December 2, 1920, and to make 
arrangements in that behalf. As stated in 
his own deposition before the Court, he 
made over some documents to the plaintifi’s 
brother (the documents were the mortgage- 
bonds executed by the defendants Nos. 1 to 
3 in favour of the defendant No. 1), so that 
payments might be made towards 
the satisfaction of the debt on the promis- 
sory note executed by the defendants Nos. 1 
and 2 in favour of the plaintiff. The inten- 
tion was that the loan will be satisfied on 
realisation of the money due on the mort- 
gage-bonds made over to the plaintiff; 
when the mortgage-bonds were assigned to 
the Bank, defendant No. 6,in the year 1924 
ihat intention was predominant in the mind 
of the defendant No.1, and it was stated 
by the defendant No. lin the deed of as- 
signment dated January 26, 1924, executed 
by him in favour of the Bank, defendant 
No. 6, that out of the mortgage-bonds men- 
tioned in Sch. (ka) below, the morigage- 
bonds Nos. 1 to 7 have been hypothecaterl to 
Gonesh Chandra Ghose and others for his 
loan of Rs. 10,000 on the basis of a hand- 
nole, and it was stated also that subject to 
tLe charge eforesaid, the mortgage-deeds : 
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Nos. 1 to 7 were sold by the defendant No. 1 


to the Bank, defendant No. 6; some other - 


mortgage-deeds mentioned in Sch. (ka) to 
the deed of assignment were sold to the 
Bank, free from all incumbrances. The 
deed of assignment execuled jn the year 
1924, was fcllowed hy «release and surety 
bond, executed by the defendant No. 1, in 
favour of the Bank, defendant No.6, on 
September 30, 1926. The recitals contain- 
ed in the deed of assignment were repeated 
so far as the loan of Rs. 10,000 on the hand- 
note was concerned. The mortgage-bonds 
Nos. 110 7 in Sch. ika) to the deed of ass- 
ignment were specifically mentioned; and 
ib was stated that the Bank had agreed to 
pay the defendant No. 1, the surplus money 
which will remain after the satisfaction of 
the-debt on the hand-note due to Gonesh 
Ghose, out of the money which would be 
realised bythe Bank on the basis of the 
mortgage-deeds mentioned in Sch. (ka), 
to the deed of assignment. It is necessary 
to mention in this connection that ‘'Gonesh 
Chandra Ghose and others” and “Gonesh 
Ghose” mentioned above stand for Bibhuti 
Bhusan Ghose in’ whose favour the hand- 
note was executed by the defendants Nos. 1 
and 2 cn December 2, 1920. There is no 
question that the documents referred to 
above were valid and cperative, and have 
been acted upon by the parties concerned. 
The evidence in the case shows that the 
Bank has realised money from the mert- 
gagors defendants Nos.'3 (06, on the basis 
„of the deed of assignment dated January 
26,1924, in terms of a kistbandi executed 
by the morigagors in favour of the Bank, 
defendant No.t. The Bank also sued the 
morigagors defendants Nos, 8 to 5 fer 
enforcement of a mortgage evidenced by 
a document which according to the 
defendant No. 1 was made over to the 
plaintiff, but which was subsequently taken 
away from him, and was not returned. 
The plaintiff stated in his plaint, thet on 
April 14, 1927, the Bank offered to pay him 
Rs. 10,500 in full satisfaction of his debt cn 
the hand-note executed by the defendants 
Nos. 1 and 2, on December 2, 1920.. This 
statement in the plaint was not controverted 
by the Bank, defendant No. €, nor was any 
evidence given in Court on the 
side of the Bank beeing directly on the 
matter. The letter ix. V (1) in the case, 
dated April 14, 1937, was from one J. Roy 
Choudhury, and wes addressed to the 
brother of the plaintiff, to whom a draft 
agreement was sent, containing recitals 
that the Bank agreed to pay the sum of 
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Rs. 10,500 by yearly instalmenis, on account 
of two trensactions, one of which the loan 
on the hand-note executed by the defendants 
Nos. 1 and 2in favour of the plaintif. It 
was distinctly stated in the draft agree- 
ment sent with the letter, that “the docu- 
menis placed with the addressee by the 
defendant No. 1 as security for loan were lo 
remain with the plaintifs brother as 
before’, and that the bonds will be 
returned tothe Bank one by one as the 
amounts are paid off gradually. This letter 
was received by the plaintiff on April 14, 
1927; and the only way in which the effect 
of the same wes sought to be avoided by 
the Bank was by suggesting that the letter 
was not written by any one authorized by 
Bank. It was, however, abundantly clear 
from evidence led on the side of the plaint- 
iff, taken the same along with an order 
recorded by the Judge in the Court below, 
on November 6, 1930, that J. Roy Choudhury 
by whom the letter was wrilten (sending 
a draft agreement), was an officer of the 
Bank receiving an allowance of Rs, 40 
per mensem, and that this duty wes to 
look after the affairs of the Bank, in the 
morning. On the above materials the 
conclusion is inevitable that the intention 
of the defendant No.1 to satisfy the debt 
due to the plaintiff wes given effect to in 
the best possible manner; and the arrange- 
ment that the defendant No. 1 made for the 


éleardiice of the debt wes -accepted bythe 


Bank, by way: of recitals contained in the 
iwo registered documents, the deed cf as- 
signment of the year 1924, and the release 
and surety bond of the year 1927, referred 
to above. The letter of April 14, 1927, frem 
an officer of the Benk to the brother of the 
plaintiff, forwarding è draft agreement, 
reiterated ihe arrangement made by the 
defendant No. 1 with ihe Bank for the 
satisfaction of his debt due to the plaintiff 
and clearly indicated ihe acceptunce of 
the same by the Bank. It was accordingly 
urged in support of the appeal, that in view 
of the fact that liability was annexed to the 
assignment in favour of the Bank by the 
defendant No. 1, end that the Bank took 
the assignment subject to such liability the 
Bank was liable to discharge the liability. 
Tt was contended that the Bank was bound 
by the statement of the defendant .No. 1, 
and the Bank haying taken a benefit under 
the deed of <ssigament, could not. be 
allowed to repudiate the liability attached 
to the assignment. 
thatthe dues of the plainttff-appellant were 
to be satisfied by the Bank on the basis of 


It was argued further. 


TNA 
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the contract of parties, the defendant No. 1 
and the Bank. The plaintiff's case in the 
plaint, his case before the Court below as 
indicated bythe third issue raised in the 
suit, was that adecree should be. passed 
against the Bank, defendant No.6. On 
this part of the case, the question arises 
whether the plaintiff could get the benefit 
of a contract between the defendant No.1 
and the Bank, defendant No. 6. The 
authority of decisions so far as this Court is 
concerned, is in favour of the plaintiff (see 
Debnarayan Dutt v. Chunilal Ghose (3); 
Khivode Behari Dutt v. Man Gobinda 
(4) and the decision in the case of 
Dwarikanath v. Priyanath Malik (5) which 
is based on the principle underlying the 
decision in Dzbnarayan Dutt’s case (3), 
lays down that a stranger to a contract, 
which was to his benefit, was entitled to 
enforce the agreement, even though the ar- 


rangement to his benefit was not com- 


municated to hin by the parties to. the 
contract, and was brought to his notive by 
a mere accident. In the case before us, the 
Plaintiff was in consonance with the deci- 
sion in Dwarikinath's case (5), referred 
to above, entitled in law, to enforce the 
contract between the defendant No.1 and 
the Bank defendant No. 6, contained in the 
deed of assignment, and the deed of 
release and surety bond, apart from the 
position that the Bank defendant No. 6 
accepted liability in the matter of satisfac- 
tion of the debt due to the plaintiff on the 
promissory note executed by the defend- 
ants Nos. 1 and 2, on December 2, 1920, by 
sending through an officer, a draft agree- 
ment evidencing such acceptance. The 
decisions of this Court find ample support, 
in the matter of the plaintiff's right to take 
advantage of an agreement to which he was 
no party, from the rule laid down by their 
Lordships of the Judicial Committee in the 
case of Muhammad Khan v. Hussaini 
Begum (G) that a person who was no party 


to a document evidencing an agreement 
which was to his benefit, was 
clearly entitled to proceed to en- 


force his claim under the document; and 
that Tule has never been departed from, 
up till now. On the side of the defend- 

(3) 41 C137; 20 Ind. Cas. 630: A I R1914 Cal. 
aie MEN N 1143; 18 C LJ 603. 

33 C W N 682; 152 Ind. Gas. 351; A I R193 
da 62; 1 R Q 353; 61.0 611. aan ae uo 
) W N 279; 36 Ind. Cas. 799; A; 
ot, mE oa nd. Cas. 793; AIR 1918 

7 I A 152; 7 Ind. Cas. 237; 32 A 410; 14 C 

7 x 865; TAL Jg: (1910) MW N 313; ôM L 
Lê) J ád); 13 in, ae 3 

ais Bon. LR 6338; OM Be 
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ant No. 6 respondent it was urged that 
the plaintiff as a stranger to the contract 
could not under the terms of the deed of 
assignment and the-deed of release and 
surety bond, be held entitled to get a 
decree against defendant No. 6, for satis- 
faction of the debt due by the defendant 
No. 1 on the hand-note executed in favour 
of the plaintiff on December 2, 1920; and 
it was also contended that the letter of 
April 14,1927, could not fix any liabilt- 
ty on the defendant No.6. In our judg- 
ment, the terms of the two documents 
referred to above, and the latter forward- 
ing a draft agreement, fix liability on 
the Bank defendant No. 6, so far 
as satisfaction of the debt due to the 
plaintiff, by the defendant No. 1 was con- 
cerned. The effect of the letter of April 14, | 
1927, cannot be avoided by the defendant 


“No. 6; and was not sought to be avoided 


by the Bank in the written statement, 
filed in Court. The question of the legal 
Position created by the materials on the 
record has been considered above. On 
the side of the defendant No. 6, respond- 
ent, reliance was placed on the decision 
of, their Lordships of the Judicial Com- 
mittee of the Privy Council in Jamna Das 
v. Ram Autar Pande (T), and in Naku 
Prasad Singh v. Kamta Prasad Singh (8) 
and on the judgment of the Patna High 
Court in the case of Achuta Ram v. Jai- 
nandan Tewary (9) based on the deci- 
sions of the Judicial Committee mentioned 
above, where it was held that when a 
mortgagor executed a mortgage in favour 
of the plaintiff, and subsequently sold the 
property to a third party who in the re- 
citals of the sale-deed, agreed to pay off 
the mortgage, the plaintiff (mortgagee) 
could not avail himself of the stipulation 
made between the purchaser and 
the mortgagor and that the pur- 
chaser was not liable to pay the debt. 
In this connection stress was laid on these 
passages contained in the decision of the 
Judicial Committee in Jamna Das's case (7) 


referred to above. 

“He was no party to the sale, The purchaser 
entered into no contract with him, and the pur- 
chaser is not personally bound to pay this mort- 
gage debt”. | 

There is no doubt that the judgment of 

(7) 39 TA 7; 13 Ind. Cas. 304; 16 © WN 97; 11 
ML T6; 9 ALJ 37; 0912) M WN 32; 150LI 
68; 14 Bom. LRE l; 21 M L J 1158; 34 A 63 
PO 


ey 260 WN 771; 95 Ind, Cas. 970; 3P LT 637; 
AIR 1923 P O54 (P ©) 

(9) 5 Pat. 468; 96 Ind. Cas. 287; A IR 1926 Pas, 
474; TP LE 724; (1926) Pat, 327, 
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the. Patna High Court isin ecnformity with 
the decision of the Judicial Committee in 
Jamna Dass case (7), but the observations 
of the Judicial Committee quoted above 
were made in case in whi¢éh the pur- 
chaser of. am cquity of redemption had 
by an.agreement with his vendor ‘the 
mortgagor) retained the amount of the 
mortgage debt out of the price due; and 
it was held in that case that the pur- 
chaser of an equity of redemption could 
not be held personally liable to. the 
morigagee as “he was not a person 
from whom, in the words of the 90th 
section’ of the Transfer of Property -Act, the 
balance is legaHy.recoverable”. It is to 
be noticed that the learned Judges of the 
Patna High Court in Achuta Ram's case 
(9), gave effect to the rule laid down by 
the Judicial Committee referred to above, 
in a case of a purchaser from a .mort- 
gagor, and “no: exception could possibly 
be, taken to that;.: but it is difficult to see 
why. it. was ‘necessary.. for’ the learned 


Judges. to distinguish the rule of general: 


application laid down by the. Judi-. 
cial Committee in Muhammad Khan's 
case. (6), and by this Court in 


Dzibnarayan Dutt's case (3) and dissent 
from the. decision of this Court in Dwarika- 
naih’s. case (5). It may be noticed 
in this connection that the rule cf Jaw 
laid -down by the Judicial Committee in 
Jamna Das's case (7), founded upon the 
provisions of s. 99 of the Transfer of 
Property Act.(now O. XXXIV, r.6 of the 
Code of Civil Procedure) has been re- 
featedly. followed by this Court in deter- 
mining. the rights of parties, in cases 
where the question of a personal. decree 
being . passed was raised; and it was held 
in consonance with the decisions of. the 
Judicial Committee, that no personal decree 
could be made against the purchaser of 
a portion.of the equity of. redemption, 
seeing that he in no way represented the 
mortgagor personally (see Dalipnarayan 
Singh: v. Chait Narain Singh (10), Tara- 


pada Marwari v. Brojo Gopal Mukerji (11). - 


It is worthy. of notice that Sir Ashutosh 
Mookerjee, . J., who delivered the judg- 


ment of the Court in the two above ` 
learned Judges 


cases, was one of the 
deciding Debnarayan Dutt's case (3), and 
Dwarikanath’s case (5). In our judg- 
ment the decisions of the Judicial Com- 
mittee in Jamna Das’s case (7) and in 
Naku Prasad Singh’s case (8) referred to 

(10) 16 GL J 394; 17 Ind. Cas, 927, 

ay 17G J120; 18 Ind Cas, 747. 
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„arrived at, as mentioned above, 
‘the decision of the Court below so far as 
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above, have no application to the case 
hefore us, more specially as the Bank, 
defendant No. 6, now seeking to repudiale 
liability, had through an officer of the 
Bank, accepted the same, on April 14, 
1927; a position from which the Bank 
cannot Le permitted to resile. 

- The question of consideration next on 
this part of the case is whether the 
plaintiff could be held entitled to get a 
decree against the Bank, defendant No. 6, 
in the present litigation. All. the’ neces- 
sary parties were before the Court below, 
and are before us. Neither justice nor 
equily and good conscience require us 
to force the plaintiff into further unneces- 
sary litigation, for fixing liability on the 
Bank, defendant No. 6. kn oi 
.-The result of the conclusions we have 
is that 


dismissed the plaintiff's prayer for a decreé 
against. the Bank, defendant No. 6, must 
be set aside, and we direct accordingly. 
The Bank, defendant No. 6, is held liable 
for the claim for realisation of the plaint- 
iffs dues under the promissory or hand- 
note, dated December ‘2, 1920, as made in’ 
prayer (Uma) of the plaint in the suit in’ 
which this appeal has arisen. The plait- 
iff-appellant in this Court is entitled, on 
the facts and in the circumstances of the 
case, to get his cosis in the litigation, 
including the costs in this appeal, from 
the Bank, defendant No. 6. As between 
the plaintiff and the defendants other 
than the defendant No. 6, the parties will 


_bear their own costs throughout. 


The appeal is allowed in part; the deci- 
sion and the decree of the Court are 
modified in the manner mentioned in this 
judgment. Ts 

E. A. No. 104 of 1931. ` 

This appeal was not pressed. The aps. 
peal is dismissed; there is no order as to 
costs in this appeal. 

D. ; Appeal dismissed, 
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ond Judge to record — Written statement filed on 
behalf of accused persons — Vulue to ùz attached— 
First Information Report—Omission—Dying destara- 
tion made under shadow and fearof death—Value of 
—Evidence—Person not charged but whose evidence 
appears to be that of ascomplice — Corroboration, 
necessity of — Wound inflisted on throat—Test to 
see if wounded prson is capable of speech. 
. Every piece of circumstantial evidence tending to 
incriminate the accused should be pointedly brought 
to his notice either by the Committing Magistrate 
or in the last resort by the trial Judge in the Court 
‘of Sessions, and the answers of the accused to these 
questions recorded, as faras possible, in his.own 
words by the Court, ‘Written statements filed on 
behalf of accused personsare evolved out of the 
, brains of the Counsel forthe accused helped by the 
patrokars and friends of the accused, and seldom 
represent the ideas of the accused or thefacts as 
nown to the-accused. Magistrates and Sessions 
udges should discountenance the practice of filing 
written statement on behalf of the accused per- 
sons. [p. 484, col. 2.) 
Omissions in the written reports sent to the Police 


soon after an offence, such as of the time of murder, - 


etc., Which shatter the story 
the prosecution witnesses, 
sidered by the Judge. 


subsequently told by 


Too muchard undue relianca should not be put” 


on so-called dying declarations made presumably 
under the shadow and fear of death. 
_ Where the evidence of a person though not charged 
with an offence looks as that of an actomplice in 
the commission of the erime, it has to be viewed 
with grave caution, and needs strong and indepen- 
dent corroboration in material particulars 
the Court canbe justified 
basing a conviction on it. 
In the case-of a wound of the larynx, speech is 
possible ifthe wound is above the vocal cords 
even if it is gaping. Butin wounds of the larynx 
below tne vocal cords,and in those of tne trachea 
no speech is possible. [p. 489, col. 2.) 


Or. A. against the order of the Additional 
Sessions Judge of Bahraich, dated April 30, 
1936. 


Messrs. R. F. Bahadurji and Moti Lal 
Saksena, for the Appellant. 

The Government Advocate, 
Crown.’ 


Judgment—Mohammad Anis alias 
Haua, a youth of 18, resident of Man- 
purwa, in Police Station Nanpara, in the 
District of Bahraich has been convicted 


in acting upon it and 


for the 


of an offence under s. 302 ofthe Indian. 


Penal Code, and sentenced to death by 
the Additional Sessions Judge of Bahraich. 
He has appealed against his conviction and 
sentence. The reference in confirmation 
of the sentence of death is also before 
us. 

The story of the prosecution is as 
follows : — 

On Wednesday, two days before the 
murderous assault op Musamnat Qutban, the 
appellant Mohammad Anis came to Jam- 


naha Bazar in Police Station Malhipurin - 
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should be seriously con- 


before. 
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the’ District of Bahraich to visit his sister 
Musammat Aisha, wife of Ahmad Ali, who 
was staying in the house of his brother 
Abdul Ghaffoor, Musammat Qutban was the 
wife of Abdul Ghafoor, a teacher in the 
town school at Nanpara. At the time of 
the murder of his wife, Abdul Ghafoor 
had gone to Bahraichin connection witi 
ihe Silver Jubilee celebrations of His 
late Majesty King George the Fifth. On 
the night between “Mey 9 and 10, 1935, 
Musammat Qutban was sleeping on the 
roof of her house with an infant besides 
her on the seme cot. Her mother-in-law 
Musammat Islaman was also sleeping on 
the roof on another cot close by. Musam- 
mat Aisha, wife of Ahmed Ali, brother-in- 
law of Musammat Qutban, was sleeping 
on a. cot down below inthe sahan or 
courtyard, and her husband Ahmad Ali 
and the appellant Mohammad Anis were 
sleeping together on one cot not far from 
the cot of Musammat Aisha. A little after 
mid-night, Musammat Islaman raised an 
alarm. Thereupon Abmad Ali got up and 
ran towards the roof of the house where Jay 
the cot of his mother. He saw a man 
running down the staircase from the roof 
towards the courtyard: He tried to 
grapple with this unknown man, but the 
latter raised his hand, in which he hada 
knife, to strike, and Ahmad Ali moved out 
of his way and the unknown murderer 
jumped over the eastern wall of the court- 
yard and disappeared in the darkness and 
was never ssen again. His name and 
identity remain upto now an unknown 
quantity. After meeting this unknown. 
murderer and letting him esv.pe because, 


.he threatened to use his knife, Ahmad 


Ali ran back shouting and again advanc- 
ed towards the roof; once more he meta 
man coming down from the roof. This 
time Ahmad Ali caught hold of him and 
did not- let him go, until he cried out: 
“pyother, let me go, Iam Haua.” Upon 
hearing this request; Ahmad Ali let him 
go, 'and the appellant who was the man 
whom Ahmad Ali had caught, ran away 
in the same direction as the first murderer 
and jumped over the wall and disappeared. 
from the scene until he was subsequently 
arrested and put on his t-ial for the murder - 
of Musammat Qutban. SI 

After releasing Mohammad Anis, Ahmad 
Ali made a third attempt to goon to the 


"roof of the house where his mother was, 


and when he had got oa to the roof he 
found Musammat Qutban lying on her 
cot and his mother weeping aud holding 


48¢ 
ihe head of her daughtet-in-law and. 
ae _out:—“Hata has killed my 
child with a knife end has run away.” 
Ahtiad Ali saw that blood was following 
profusely from the two wounds on the 
neck cf Musammat Qutban the wound on 
the left side being deeper than the cne 
on the right. 

„Upon the cries of Ahmad Ali 
his mother Musammat Islaman, Abmad 
Hasan, Mohammad Siddiq and Backchu 
Lal came to the Louse of Abdul Ghaffoor, 
and saw the injured Musammat Qutban. 
As the condition of the latter was very 
precarious, she was rushed off in a lorry 
straight to the Sadr- Hospital at Bahraich at 
about 4 AM. on the morning of May 10, 
1935.- Before: starting for the Hospital. 
Ahmad Ali, the brother-in-law of Musammat 


and of 


Qutban, wrote out in his own hand a report- 


(ix. 1) and gave it to the chaukidar 


Ghirrau, who had by that time arrived on - 


ne scene ofike occurrence. At the Hospi- 
lla.M. on morning of May 10, 1925, 
Musammat Quiban’s wound on the neck 
was stitched up and the Medical Officer in 
charge of the dispensary at once sent a 
written report to the Sub-Divisional Magis- 
trate of Bahraich to have the dying declara- 
tion of Musammat Quthan recorded asshe 
was in a critical condition. Accordingly Mr. 
Niaz- Mohammad, Magistrate, recorded the 
Statement of Musammat Qutban the same 
day. Musammat Quiban died subsequently 
et 11-15 P.M, on the night between May 
14 -nd 15, 1935, Sub-Inspector Shafi 
Ahmad Khan prepared an inquest-report, 
and-a case under s. 302, Indian Penal 


Code, -was registered against Mohammad . 


Anis alias Haua. A Police investigation 
followed and the accused was ultimately 
committed to the Court of Sessions, and the 
Additional Sessions Judge of Bahraich has 
convicted him of an offence under s. 302 
of the Indian Penal Code and sentenced 
him-to death, as stated above. 


The medical evidence on tke record 


leaves no room for doubt that Musammat- 


Qutban met with a violent death, but it is 
a matter for regret that neither the Commit- 
ting Magistrate nor the Additional Sessions 
Judge nor the Government Pleader of 
Bahraich nor the Counsel for the accused 
took the slightest trouble to elicit from the 
Civil Surgeon or the Assistant Surgeon of 
Bahraich any expression of opinion as to 
whether it was possible for Musammat Qutban 
who had her throat cut open by the wound 
On her neek, to be able to shout immediately 
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after she had been struck the fatal blow and 
to give out the name of her assailant. This 
was a very crucial question and it was 
of vital importance in the present case as 
it would have enabled the trial Judge 
and us to appreciate at its true worth the 
evidence of the eye-witnesses (Musammat 
Qutban, Musammat Islaman and Ahmad 
Ali) who have charged the appellant as 
the murderer of Musammat Qutban. The 
cese, we further regret to note, has not 
been carefully inquired into by the Addi- 
tional Sessions Judge. Neither the Com- 
mitting Magistrate nor the Sessions Judge 
has thought fitto ask the accused in his 
oral examination recorded under s. 364 of 
the Code of Criminal Procedure as to whe- 
ther he visited his sister Musammat Aisha, 
at about the time of the occurrence and 
whether he was- sleeping in the house of 
Musammat Qutban onthe night when she 
was. murdered or where he was on the 
night of. the murder. Every piece of 
circumstantial evidence tending to in- 
criminate the accused should be pointedly 
brought to his notice either by the Com- 
mitling Magistrate or in the last resort 
by the trial Judge in the Court of Sessions 
and the answers of the accused to these 
questions recorded, as far as possible, in 
his own words by tbe Court. Written 
statements filed on behalf of accused persons 
are evolved out of the brains of the Counsel 
for the accused helped by the pairokars 
and friends of the accused, and seldom 
represent the ideas of the accused or the 
facts as known to the accused. We, 
therefore, attach little or no importance to 
these written statements filed on behalf of 
the accused, and we would therefore ask 
all Magistrates and Sessions Judges in 
Oudh sternly to discountenance the practice 
of filing written stalements on behalf of 
accused persons. 

Before we discuss the evidence of the 
eye-witnesses, we think it proper to com- 
ment upon the written report sent to Police 
Station, Malhipur, by Ahmad Ali, brother- 
in-law of the deceased Musammat Qutban 
through Chirrau chaukidar. It was written 
by Ahmad Ali within two hours of the 
actual commission of the assault on 
Musammat Qutban. It is the first piece 
of documentary evidence in which the 
name of Mohammad Anis is taken as the 
wotld-be murderer of Musammat Qutban. 
This written report hes a very significant 
bearing on the question of the guilt or 
innocence of the appéllant. It is re- 
markable alike fqx the omissions in it 88 | 


ae 
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well as for the statements contained there- 
in. Inthe first place, there is nota word 
said in ib about Musammat Islaman shout- 
ing out immediately after the assault that 
Haus had killed her child with a knife 
thrust. There is further no mention in it 
that at the time of the murder or shortly 
after it, Musammat Qutban herself told 
her mother-in-law and her brother-in-law 
and others that “Haua”, the appellant, 
had struck her on the throat wi:h a knife. 
These are very significant commissions 
and they completely destroy the value of 
the evidence of the witnesses, Musammat 
Islaman, Ahmad Ali, Musammat Aisha and 
Bachchu Lal, who depose that Musammat 
Qutban and her mother-in-law named the 
appellant as the murderer who struck a 
blow with his knife on the throat of the 
sleeping woman. The learned Additional 
Sessions Judge has not given a moment's 
thought to these serious omissions which 
completely shatter one’s belief in the 
story now told by the prosecution witnesses 
in the Court of Session. Then again, 
Abmad Ali, when he wrote this written 
reporl (Ex. 1) bad not the courage, shortly 
after the commission of the crime, to 
charge the appellant boldly with the 
murder of Musammat Quthan. If it was 
a fact that his own mother and his sister- 
in-law had actually recognised the appel- 
lant as the dastardly assailant of Musammat 
Qutban, and if these women were shout- 
ing out the name of the murderer and 
calling people to their help and if ap- 
pellant had been caught by Ahmad Ali 
that night, hen surely there was nothing 
to prevent him (Ahmad Ali) from foundly 
accusing the appellant by name as the man 
wno murderously attacked his  sister-in- 
law with a knife. All that-:he ventures to 
say in his written report, however, is that 
he only suspected Mohammad Anis and 
another man of wounding his brother's 
wife with a knife. This under-statement 
of what were, on his own showing, facts 
within his knowledge is hard to explain, 
and furnishes one more internal proof of 
the falsity of the charge that was subse- 
dun boldly levelled against the appel- 
ant. 

Another point to note in this written 
report (Ex. 1) which constitutes the First 
Information Reportin this case is that 
Ahmad Ali asserls that there were two 
assailants of Musammat Qutban, one of 
whom was the appellant and the other a 
man whose identity remained all along 
unknown. The injury report of the 
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dispensary at Bahraich and the post mortem 
report of the Civil Surgeon read along 
with the evidence of these two doctorsin 
Court leave no room for doubt that who- 
ever might have been the assailant or 
assailants of Musammat Qutban only one 
injury was inflicted on her neck. If this 
report of Ahmad Ali (Ex.1) be accepted 
as correct, then the man who first jumped 
over the wall and ran out of the house 
and who was not recognised by anybody 
and who had a knife in his hand by 
means of which he prevented Ahmad Ali 
from capturing him, is undoubtedly the 
criminal who inflicted the wound on the 
neck of Musammat Qutban, and the ap- 
pellant Mohammad Anis, whom Ahmad 
Ali alleges he subsequently caught and 
released, is a8 innocent of the attack on 
Musammat Qutban as Ahmad Ali himself. 
We are not here primarily concerned with 
the question as to whether this unknown 
miscreant with the bloodly knife in his 
hand isa mere figment of Ahmad Ali's 
imagination, but we may note here that 
neither Musammat Islaman nor Musammat 
Qutban herself in her dying declaration 
gives the slightest indication each in her 
own deposition as to the presence of 
another criminal in the house besides the 


‘appellant. 


In this written report (Ex. 1), Ahmad 
Ali mentions that he noticed only one 
wound onthe neck of Musammat Qutban 
11 inch deep and 4 inches long, but in 
his deposition in the Court of Session in 
order to make his story more plausible 
and believable and to prove the presence 
of two assailants of Musammat Qutban, 
Ahmad Ali stated that Musammat Qutban 
had wounds on her throat, the left side 
wound being deeper than the one on the 
right. The medical evidence gives the 
lie direct to this story of two wounds on 
the neck of Musammai Qutban and fur- 
nishes another proof of the falsehood of 
Ahmad Alis account of the attack on 
Musammat Qutban. So much for the 
written report (Ex. 1) which immediately 
led to a case under s. 307 of the Indian 
Penal Code being registered by the Police 
against the appellant Mohammad Anis. 

We willnow turn to examine closely 
the dying declaration of Musammat 
Qutban (Bx. 7) recorded by Mr. Niaz 
Mohammad, Magistrate, on May 10, 1935, 
The material portion of the statement runs 


as follows:— Sua 
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“I was asleep. The cot of my mother-in-law was 
in front of mine near the staircase. Haua came 
there. I was wearing a neck-lace of 3or4 strings 
anda hansli round my neck. He did not touch 
any of my ornaments. No sooner he came than ne 
lezan to cut my throat with a knife..........He 
struck me with the knife twice. When I raised a 
cry he left me and ran away. My mother-in-law 
got up and asked me what was the matter. I 
pointed towards the staircase in which direction 
the assailant had runaway. He had gone down 
the staircase and jumped over the wall, A search 
was made but notrace of him cculd be found." 


Now this deposition of Musammat Qutban, 
in our opinion hears obvious traces of its 
being a tutored statement. From the time of 
the occurrence till her dying declaration 
was recorded, Ahmad Ali andhis mother 
Musammat Islaman never left Musammat 
Qutban for a moment, and itis in the 
evidence of Mr. Niaz Mohammad (P. W. 
No. 13) that a woman was supporting 
Musammat Qutban in a silting poslure 
while the latter made her dying declara- 
tion. This woman, the prosecution alleged, 
was Musammat Islaman, while Abdul 
Ghaffoor, the husband of Musammat 
Qutban, was fanning her at the time. 
It is clear, therefore, that Musammat 
Islaman and her son Ahmad Ali hed ample 
opportunities of dinning it into the 
ears of Musammat Qutban that her 
unknown assailant was Mohammad Anis 
alias Haua, and believing in the good 
faith and sincerity of those round about 
her, she gave out the version of the occur- 
rence instilled into her mind as if the facts 
- deposed to by her were within her per- 
sonal knowledge. It is this inability of an 
illiterate and uneducated woman to differ- 
entiate between what she had heard and 
what she herself had seen with her own 
eyes that accounts for the statements con- 
tained in the dying declaration of Musam- 
mat Qutban. Even when she was on the 
threshold of another world, for the life of 
her, Musammat Qutban could not keep what 
she had heard frem others apart from what 
she had seen herself. We do not assert 
that Musammat Qutban deliberately told 

‘lies in her dying declaration, but the false 
statements contained in her deposition can 
be charitably attributed to this fatal in- 
ability on her part to distinguish between 
what she had heard and what she had 
seen herself. Musammat Qutban does not 
explain how she woke up from hersleep that 
night. She has depcsed : 

“I was asleep..-csse «Haua came there........ No 


sooner he came than he began to cut my throat 
witha knife.” 


If Musammat Qutban was awakened by 
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the instrusion of the appellant on the roof 
of her house where her cot was, then she 
would naturally have put up her hends to 
ward off the blow of the knife on her throat, 
and in that case she was bound to have re- 
ceived injuries on her hands and forearm. 
The medical evidence on the record proves 
ihat there was not a scratch on her hands 
or arms. This fact clearly goes to show 
that she was attacked when she was sound 
asleep, and the blow on her neck was de- 
livered when she was completely unaware 


of the presence of her assailant near 
her bed. The statements in her dying 
declaration : i 

“Haua came there ...... I was wearing a necklace 
and a hansit......sasare He didnot touch any of my 
ornaments.” 


are either pure inventions of her own or 
tutored statements put into her mouth by 
Musammat Islaman and Ahmad Ali. 

Then again the statemenis in her deposi- 
tion that Haua ran down the stair case 
and jumped over the wall end that a 
search was made for him but he could not be 
found anywhere, ere obviously based upon 
pure hearsay, because she never was able to 
leave her bed after she was struck that fatal 
blow, and must have lost consciousness 
for a short time after her throat had been 
cut, ; 


Further, the statement in her deposition 
that Haua struck her twice on the neck 
with a knife is dead against the medical 
evidence on the record. It is impossible 
to believe that she was aware of the pre- 
sence of her assailant that she recognised 
him, and that she saw him strike twice with 
his knife and yet made no movements of 
her hands or body to prevent the fell de- 
signs of the miscreant. We have no hesi- 
tation in kolding that this false statement 
has been pub into the mouth of Musammaé 
Qutban by Ahmad Ali, whohas deposed 
to this lie in his own evidence in the Court 
of Session. 

For the reasons given above, we have no 
hesitation in holding as utterly false and 
unreliable the dying declaration of Musam- 
mat Qutban. One cannot but deplore the 
low standard of morality and education 
which makes such a fasle dying declaration 
possible, but it serves asa grave warning 
to Judges and Magistrates not to put too 
much and undue reliance upon so-called 
dying declarations made presumably under 
the shadow and fear of death. 

We will now turn to discuss the evidence 
of the prosecution witnésses who have de- 
posed against the appellant. The first 


N 
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witness is P. W. No. 1, Musammat Aisha. 
She is the sister of the appellant, and at 
first blush, it does seem hard to understand 
why a sister should falsely implicate her 
own brother on the capital charge of mur- 
der ; but.when it is remembered that she 
is the wife of Ahmad Ali, who wrote out {he 
report (Ex. 1) andsentit to Police Station 
Malhipur through Ghirrau Chaukidar, upon 
which a crime under s. 307 ofthe Indian 
Penal Code was registered against the 
appellant, then her conduct ‘becomes in- 
telligible in the light of human experience. 
From the very outset, it seems to us thet 
Ahiaad Ali may have been endeavouring 
to fasten on the appellant the crime of the 
murderous éssault on Musammat Qutban, 
Not only did Ahmad Ali name the appel- 
lant in his written report (Ex.1), but we 
have shown above thatin his hands and 
in those of his mother Musammat Islaman, 
Musammat Qutban, the injured woman, bes 
came like clay in the hands of the potter, 
and théy moulded her dying declaration 
after the ratified image of their own hearts 
and made her depose to astory about which 
she had no personal knowledge. Much 
greater moral pressure must have’ been 
brought to bear upon Musammat Aisha by 
her husband and her mother-in-law to con- 
strain her to charge her own brother with 
the murder of Musammat Qutban. Further, 
as pointed out by the learned Counsel for 
the appellant Ahmad Ali, who wasall the 
time with his wife ‘Musammat Aisha, was a 
much stronger character than her brother, 
the boy-appellant, who was away somewhere 
in Nepal, and inthe eyes of Musammat 
Aisha the claims of her husband far out- 
weighed thcse of her absent brother : and 
excluding the appellant the . only male 
person admittedly inside the house of 
Musammat Qutban on the night of the as- 
sault on her was Ahmad Ali himself. It 
has been urged, and rightly urged, on be- 
half of the appellant that Ahmad Ali must 
have pointedly drawn the attention of his 
wile to the fact that if she did not give 
evidence against her brother, she would 
compel the Police to fasten ihe crime on 
to him (Ahmad Ali). Placed in this dil- 
emma, Musammat Aisha might well have 
sacrificed her innocent brother for love of 
her masterful husband. Be that as it 
may, we have set-forth these considerations 
at some length because in the peculiar 
circumstances of this case, we think that 
the guarantee and a sanctity that would 
otherwise attack tothe word ofa sister 
reluctantly giving evidence against her 
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own erring brother cannot attach to the 
deposition of Musammat Aisha against 
the appellant in the present case because 
we have good reason to suspect that the 
same influences that were brought to bear 
upon Musammat Qutban in order to induce 
her falsely to charge the appellant in her 
dying declaration have also been exerted 
over Musammat Aisha. It is also in evi- 
denen that Musammat Aisha and her hus- 
band were entirely dependent for their 
board and lodging upon the husband of 
Musammat Qutban, and if Musammaé 
Aisha and her husband did not show any 
zeal in prosecuting and in giving evidence 
against the alleged murderer of Musammat 
Qutban, they ran the risk of being turned 
out of the house by Abdul Ghaffoor, the 
husband of the murdered woman, especially 
as Ahmad Ali and his wife Musammat 
Aisha had both been frequently quarrelling 
with Musammat Qutban in her life-time. 

These considerations make us view 
with grave caution the evidence of Musam- 
mat Aisha. 

Aisha’s evidence, moreover, is not that of 
an eye-witness. She does not depose that 
she saw with her own eyes her brother 
committing the murderous assault on Mu- 
sammat Qutban. She merely corroborates a 
part of her husband’s story that he caught 
the appellant on the staircase. She does 
not even depose that her brother called out 
to her husband: “Brother, let me go, J 
am ;Haua.” She pretends that when she 
saw her husband holding her brother she 
became frightened and she ran inside a 
room in the house. This conduct appears 
to us very unnatural. Her evidence does 
not strike us as having a ring of truth 
about it. If she really saw her husband 
catching hold of her brother, she would 
have in the dead of night and in the 
darkñess really rushed up tothe two men 
who were her closest relations to learn from 
them what the matter was. She would have 
heard her brother begging her husband ta 
let him go; she would have seen her bro- 
ther suddenly jump over the wall and dis- 
appear in the darkness. She never ques- 
tioned her own husband there and then 
asto what he meant by catching hold of 
her brother, and if he really thought him 
to be the murderer, why he let him go. 
These and a host of other cognate ques- 
tions rise up in one’s mind, but the evi- 
dence onthe record furnishes no satisfac- 
tory answer to any of them. f 

We attach no weight to the evidence of 


identification of the knife (Ex. IV) by Mu- 
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sammat Aisha. If this knife really belong- 
cd to the appellant, ke would not have 
dropped it inside the house of Musammat 
Quiban under a guava tree to be picked 
up by the Police ihe morning after ihe 
cecurrence, but would have thrown it miles 
away frem ihe scene of the cecurrence. 
Morecver, Musammat Aisha does not depose 
that when ske saw her husband catching 
hold of ker brother, ihe latter had a knife 
in his hand. Even Ahmad Ali himself has 
deposed that Mohammad Anis alias Haua 
had noknife in his hand, but thatit was 
the unknown persen, whem le first met 
axd whcm-he wanted totackle, who had 
tke knife in his hand. This knife (Ex. IV) 
may be the weapon with which the murder- 
cus essault on Musammat Qutban was com- 
mitied, but it is not proved to our satis- 
` faclicn that it belongs to the appellant. 

The clothes said to have been left by the 
appellant in the house of Musammat Qutban 
do not in eny way tend to incriminate 
tke appellant in iespect of the charge 
biovght cgainust him, and we, therefore, 
need say nothing mcre about them. 

For the reasons given above we are not 
dispesed to pléce any reliance upon the 
evidence of P. W. No. 1, Musammat Aisha. 

We come next to discuss the evidence 
cf P. W. No. 2 Ahmad Ali, We have already 
kad occasion to ecmment adversely upon 
tke conduct of this witness. We may say 
at the very culset ihat all the proved facts 
of this case tend inexorably to incriminate 
this witnessin fespect ofthe charge which 
has been sought to be proved against the 
appellant. He hated his sister-in-law Mu- 
sammat Quiban and frequently quarrelled 
with her. He had a motive for getting 
rid cf ker so that ke and his wife Musam- 
mat Aisha might live ecmfortably and in 
peace on the earnings of the brother Abdul 
Chaffeor, cnce Abdul Ghaffcor’s wife Mu- 
sommat Qutban had been removed from 
their path. In tke last visit of the young 
brother of his wife who cecasionally used 
to ccme frem Nepal to see his sister, he saw 
a splendid opportunity of carrying out his 
design and c£ fastening ihe guilt of the 
cime upcn tle appellant. Frem the very 
cutset, he shaped tke Police investigation 
in accordance with his own fell design. He 
first of all wrote a report (Ex. 1) and 
sent it to Police Station, Malhipur, in which 
he merely said that he suspected Moham- 
mad Ania alias Hana of having wounded 
Musammat Quiban with a knife. He was 
careful to state that the knife was not with 
Mohammad Anis but with the unknown 
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assailant, and itseems to us that Le clever- 
ly diverted suspicion frem Limeelf hy 
asserting that he grappied with the appel- 
lant and then let him ge. Then we think, 
when he bad succeeded in persuading Mu- 
sammat Quiban to charge the appellant in 
tLe dying declaration vith ihe asseult on 
ker, he may have felt himself quile secure, 
for ke knew that his aged mother and his 
own wife weuld stick by him through thick 
and thin. And thus wkat were mere sus- 
picions inthe written report (Ex. 1) sent 
by him to the Police beceme ccncrete facts 
proved by his own evidence end that of 
his mother and wife. And after all, it 
must be rememtered ikat Ahmed Ali, like 
his wife Musanimat Aisha, is not an eye- 
witness, : 

As regards the knife (Hx. IV), if Ahmad 
Ali’s statement is to be believed ihat the 
appellant jumped over the wall end ran 
away, then the appellant could not have 
placed this knife with which the cssault 
was committed inside the house near ihe 
guara tree, end this witness Ahmed Ali did 
not identify this knife (Ex. IV) as belong- 
ing to the appellant. 

_ Jt is significant to note that the shirt 
(Ex. V) which Ahmad Ali is proved, 
by ihe evidence of his wife, {io have 
worn cn the night when Musammat Qut- 
ban wes assaulted was removed from 
his person by the Sub-Inspector of 
Police invesligating’ the cese cs it was 
stained with blocd. Ahmad Ali explains 
the bleodstaine in the front of his shirt by 
saying that he had heen lifting Musammat 
Qutban ; but neither Musammat Quiban 
nor Musammat Islaman nor Musammat Aisha 
has said a word about Ahmad Ali having 
hed cecesion to lift the injured Musammat 
Qutben and so getting his shirt stained 
with her blocd. On the other hend it has 
been suggested that the assailant who bent 
over the sleeping weman to cut her throat 
frcm end to the other might well have 
the front of his chirt stained with her 
blood by the sudden rush of blood spurt- 
ing from the cpen wound on the throat. 
Be that as it may we are not ecncerned 
here with the question of the guilt of Ahmad 
Ali in respect of the assault on his sister- 
in-law. Weonly nole here that ihe evidence 
of Ahmed Ali strikes us asthatof an ac- 
complice in the commission of the crime 
and, therefcre, his evidence has to be view- 
ed with grave caution, and needs strong 
and independent ecrroboration in material 
particulars before we cam feel that we are 
justified in acting uponit and basing a 


\ 
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conviction of the appellant upon it on the 
capital charge, of murder. 

For the reasons given above we are nod} 
prepared to believe the evidence of Ahmad 
Ali, and we hold his evidence to be very, 
unsatisfactory and unreliable. 

We come next to discuss the evidence of 
Bachchu Lal (P. W. No. 8). He is a Kalwar 
by caste and he hes solemnly deposed that 
he saw the appellant at 9P. mM. on -the 
night of May 9, 1935, sitting in front of the 
house of Abdul Ghafoor listening to the re- 
cital of the Bhagwatgita by a Pandit in tha 
house of the witness. 

This evidence is, in our opinion, on the 

ace of it absurd and unbelievable. A 
low caste Muhammaden could hardly follow 
the highly Sanskritised (Bhasha) language 
in which the Gita is written, and moreover, 
as an orthodox Muhammadan, he would 
probably consider it sinful, if not a waste of 
time, to listen to a Brahman reciting passa- 
ges from the Gite. 

Evidence ofthis mature to prove the 
presence of the appellant on the night of 
the essaulton Musammat Qutban really de- 
feats its own purpose, and we need say 
nothing more. 

Bachchu Lal is admittedly not an eye- 
witness of the occurrence, and his evidence 
does not, in our opinion, in any way help 
the prosecution to prove the charge against 
the appellant. 


We next come to discuss the evidence of 
Abdul Ghaffocr (P. W. No. 9). He is the hus- 
band of Musamwat Qutban. He was in Bah- 
raich when his wife Afusammat Qutban was 
murderously assaulted in his house in Jam- 
naha Bazar. He is, therefore, not an ere- 
witness of the occurrence. He has, however, 
deposed to <n incident which might serve 
as a motive for the commission of the crime 
on the part of the appellant. The grand- 
fatLer of the appellent is said to have bor- 
rowed Rx. 10 fr.m Abdul Ghaffoor and the 
debt was never repaid, and so Musammat 
Qutban used to taunt the appellant about 
it, and hence the assault on her. We have 
no hesitaticn in rejecting this story as pal- 
pably absurd. Even Musammat Qutban 
herself „in her dying declaration (Ex. 7) 
has plainly stated that she knew no reason 
why the appellant attempted to murder 
her. The prosecution seems to have been 
hard put to it to find an intelligible motive 
for the commission of the crime, and it only 
succeeded in putting this absurd story into 
the mouth of the husband of the murdered 
woman. We have no hesitation in reject- 
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ing the evidence of Abdul Ghaffoor in s2 
far as it incriminates the appellant. 

We next come to discuss the evidence of 
Musammat Islaman (P. W. No. Jal. We have 
no hesitation in rejecting her testimony as 
absolutely false. In her natural desire to 
save the life of her own son Ahmad Ali, she 
has, we think, gone out of Ler way to tell 
lies against the appellant. She has depos- 
ed that when she was awakened by the 
cry of Musammat Qutban, she saw the ar- 
pellant running away with a knife in Lis 
hand from the near cot of Jfusammat 
Qutban, and then she shouted : “Run! Haua 
has killed my child.” Her evidence on this 
point is contradicted by herownson Ahmad 
Ali, who has deposed thatthe appellant had 
no knife with him when hecaught him, and 
there is no mention inthe First Information 
Report (Ex. 1 and Ex. 4) as to Musommat 
Islaman shouting :—‘Run ! Haua has killed 
my child.” All that Ahmad Ali and Musam- 
mat Aisha have deposed in Court is that 
they heard the cry of Musammat Islaman, 
and Ahmad Aliwent up on the roof to see 
what the matter wes. 

Musammat Islaman his further deposed 
that Masammat Qutban called out to her: 
See! Haua is running away” and Musam- 
matIslamen replied that she had seen him. 
We have no hesitation in rejecting this 
portion of her evidence as p°lpably false. 
Musammat Qutban herself in her dying 
declaration (Ex. 7) has stated thet she 
merely pointed towards the staircase in 
which direction the appellant had run 
away, butshe gaveno verbal reply at the 
time. 

On the question of whether a person 
with a wound inflicted on the throat is 
capable of speech ornct, we have cen- 
sulted standard werks on Medical Juris- 
prudence, and we find thatDr. J. P. Modi 
in his wellknewn work on Medical Juris- 


prudence (4th Edition 1932, p. 336) has 
the following pertinent observations : 
“In the case ofa wound of the larynx, speech 


is possible if the wound is above the vw cal cords 
even if it is gapmg. But in wounds ofthe larynx 
below the vocal cords, and in these ofthe trachea 
no speech is possible.” 

In view of the evidence of the Civil 
Surgeon and of the Assistant Surgeon 
given in this case, we hold that it wes just 
possible for Musammat Qutban to be able 
to speak after she had received the wound 
on her neck; we, however, reject the evi- 
dence of Musammat Qutban and of Musammat 
Islaman that they shouted out Haua’'s name 
and not so much onthe alleged inability 
of Musammat Qutban to utter a word 
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-after her throat had been cut, but because 

of the inability of both theses women to 
recognise anybody in the dark, and be. 
cause of the proved fact (deducible from 
ihe nature of the injury on ihe person of 
Musammat Qutban) that Musammat Qntban 
was sound asleep when she was attacked, 
and, therefore, evild not and did not 
recognise her assailant even if we were to 
admit the theoretical possibility of her 
- being able to speak’ after her throat had 
been cit. Itiş in evidence that Ahmad 
Ali himself after he had caught hold ofa 
man did not recognise him because of the 
darkness round about him, and only came 
to know who the man was when he cried 
out: Brother I am Haua, let me go“. If 
Ahmad Ali could not, owing to the dark- 
ness recognise hisown wifes brother 
though he held him close in his embrace, 
it is impossible lo believe that Musammat 
Qutban or Musamnat Islaman could have 
yecognised the appellant inthe dark even 
if we were to suppcse that Musammat 
Qutban and Musammat Islaman were some- 
how awakened before the assailant struck 
the fatal below atthe throat of Musammat 
Qatban. . 

For the reasons given absve, we hold 
that the story that Musammat Qutban and 
Musamnat Islaman. recognised Haua and 
shouted out’ his name immediately is a 
pure concoction due to the machinations 
of Ahmed Ali. Musammat Islaman known 
in her heart ofhearts that she has told 
a pack of lies in Court, butin her eyes 
her love for her son redeems all her 
faults and to save Ahmad Ali she is pre- 
pared to swear away the life of the appellant 
and to send an innocent man to the gallows. 
With that end in view she has deposed 
that she took away the knife (Ex. IV) 
which she found in a basket for fear that 
child:en in the house might mishandle it 


and she kept it on “the wall of the kotha.” . 


This was on the day preceding the attack 
on Musammat Qutban. She has further 
deposed that Haua subesequently inquired 
from her if she hsd seen this knife she 
asked him whose knife it was, and he 
swore that it was hisown and then she 
tod him where. she had secreted this 
knife (Hx. IV) and then subsequently she 
identified this knife (Ex. IV) before the 
Magistrate asthe same which belonged to 
the eppellant. We have no hesitation in 
rejecting this story as absolutely false. 
For the reasons given above, we can 
place n> reliance whatsoever upon the 
evidence of Musammat Islaman (P, W. No. 
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2) end we reject her testimony as worth- 
esa. 3 

There remains to consider only the evi- 
dence of Muhammad Siddiq (P. W. No. 16) 
He isa brother of Ahmad Ali: He does 
not profess to be an eye-witness of the 
occurrence, as he was sleeping on the night 
intervening between May 9 and 10, 1935, 
at his shop, which was some distance 
away from the hous: of Afusammat Qutban. 
He has merely dep-sed that his sister-in- 
law Musammat Qutban and his mother 
Musammeat Islaman both named appellant 
asthe man who had committed the crime. 
As we have shown above that the evidence 
of Musammat Qutban and of Musammat 
Islaman is not worthy of credence, the 
testimony of this witness (P. W. No 16) 
Muhammad Siddiq does not advance the 
ease for the prosecution any further, 
and it is,in our opinion, as worthless as 
therest of the evidence. 


The remaining prosecution witnesess 
whose evidence we have not discussed in 
this judgment merely give formal evidence 
which does not, in any way, incriminate the 
appellant, and we need not, therefore, 
comment upon it. 


The result, therefore, is that the charge 
against the appellant Muhammad Anis 
alias Haue, in our opinion, breaks down 
completely. We accordingly allow this 
appeal, set aside the conviction and sen- 
tence passed upon the appellans Muham- 
mad Anis alias Haua, acquit him of the 
ofence charged, and order his immediate 
release. ee 

N. Appeal allowed, 
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Execuraix To Tap Estate or Late 
Raja MANINDRA CHANDRA SINHA 
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Application for attachment and sale under s. 163, 
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ss. 163, sub-s. (2), cl. (b)—Held, sale had effect of rent 
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cumbrancer —Notize, if requireé—Transfer of Pro- 
perty Act (IV af 1882), si 60 —AMortgagee of portion 


1936 


of property purchasing at rent sale—His right to 
throw mortgage burden on remaining property. 

The landlord asked for attachmant acesrding to 
the provisions of s. 163 (2) (a), Bengal Tenancy Act, 
but through scme mistake apparently a wrong form 
was used and proczedings were taken under s. 163 (2) 
(b) of the Act. Inthe proclamation of sale it was 
stated that the sale would be by public auction and 
with powerto annulall incumtrances of the oz- 
cupancy holding. But the schedule atthe end of 
the sale proclamation prescribed the holding as an 
mokarart mourasht interest of the judgment-deb- 
tor: : 
Held, that this was a misdescription and it certain- 
ly did not render the sa'e as one not coming under 
tha provisions of Chap. XIV of the Act. Akhoy 
Kumar v. Bijoy Chand Mahatap (1), referred 
to. 
Where the encumbrancer himself purchases the 
property hypothecated to him it is not necessary that 
any notice should be given under s. 167 of the Bengal 
Yenancy Act. Mastullah Mandalv. Gyan Mamud 
Sah (2), referred to. 

Ordinarily, when mortgagees purchase a part of the 
equity of redemption the integrity of the mortgage is 
broken and the parties interested inthe other 
portions of the equity of redemption can redeem 
piecemeal, Where, however, a part of the mortgaged 
property is purchased ati sale, by the mortgagee, free 
from all the encumbrances, he can throw the whole 
burden of the mortgage debt on the remaining mort- 
gaged property. Bohra Thakur Das v. Collector of 
Aligarh (4), referred tə. 


Appeal against the decree of the Addi" 
tional Subordinate Judge First Court of 
ee aa (at Alipur), dated April 30, 
1931. 

Mr. Bejoy Kumar Bhattacharjee, with him 
‘Messrs, Kali Kinkar Chakravarty and 
Bijan Behari Mitler, for the Appellant. 

Mr. S. M. Banerji with him Messrs. 
Hemendra Chandra Sen and Atul Chandra 
Gupta, for the Respondents. 

D. N. Mitter, J—This is an appeal by de- 
fendant No. 4 and arises out of a suit 
brought to enforce a mortgage security. It 
appears that defendants Nos. 1, 2 and 3 
mortgaged six properties which are des- 
cribed as properties Nos. 1, 2,3,4, 4 kı and 
9 to certain mortgagees who are defendants 
Nos. 10 to 14 inthe suit. They borrowed 
a sum-of Rs. 23,000 from defendants Nos. 
10 to 14 and hypothecated the properties 
just metioned. This mortgage was executed 
on June 7, 1924. Defendan!s Nos. 5 to 9 
are purchasers of equity of redemption like 
defendent No. 4 who purchased at the 
certificate sale lot No. 1 on June 19, 
1927. The plaintiff isan assignee of the 
mortgagee’s right in five of the properties 
hypothecated, the deed of assignment being 
dated October 4, 1929. The defence of 
defendant No. 4 to the suit is to be found 
at page 21 ofthe first part of the paper 
book. He states that- the plaintiff has no 
‘cause of action against the defendants, 
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that the suit is not maintainable in tha 
present form, that exzept what is admitted 
specifically in the written statement, the 
defendant does not admit to bə true any 
other statement inthe plain‘, that the 
defendant does not admit as true that 
the bond produced by the plainti was 
executed by the defendants Nos. 1, 2 and 
3 and that the same was legally executed 
and attested, and that if such deed was 
executed, it cannot operate as a mortgage- 
deed. In para. 5 that defendant further 
states that if the plaintif be considered 
as entitled to get any mortgage-decree 
then the defendant reserves his claim to 
redeem the property in his right by pay- 
ing off the share of the mortgige amount 
in proportion to the value of his purchased 
properties. In the said pzragraph the 
defendant stated further that if the plaint- 
iff be entitled to get any mortgage decree, 
then the same should be realised from tke 
properties in possession of ths defendants 
Nos. 1, 2 and 3. In pare. 6 it wes 
stated that the plaintiff having dis- 
charged certain properties inciuded in the 
document from the liability of the mort- 
gage, she is not entitled in any way to 
get any mortgage decree as against the 
property -of this defendant wherein he 
has got title. These substantially were 
the defences taken by defendant No, 4, 
The defence as he has been summed up 
by the learned Advocate for this defend- 
ant falls under three heads and those 
defences only need be noticed for the 
purposes of the present appeal. It is 
stated that the defence centers round the 
question as to whether the assignee of the 
mortgagee’s rights can proceed against 
properties Nos. 1 to 4-ka leaving out 
property No. 5. In the second place the 
defendants including defendant No. 4 con- 
tend that they are entitled to redeem a 
proportionate part of the. mortgage money, 
He also pleads that there should bea re- 
duction of the mortgage-debts and the 
price of the mortgage preperty No. 5 
which was purchased by the original 
mortgagee should be deducted from the 
mortgage money now due to the plaint- 
ifs. These defences have all been nega- 
tived by the Subordinate Judge who has 
granted a preliminary mortgige-decree 
and directed thatin the event of the non- 
payment ofthe mortgage-money the pro- 
perties Nos. 1 to 4-ka shall be sold. 
Against this decree the present appeal 
has been brought and the defences which 
were summarised by the learned Advocate 
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for the appellant have been repeated 
before us grounds in support of the appeal. 
It becomes necessary ih2refore to state a 
few salient facts in order to consider the 
soundness of the grounds teken before 
us, which are really covered by the de- 
fences which have already been set forth. 
It appears that the Port Canning Company 
wh) are the landlords in respect of pro- 
perty No. 5, chtained a decree for rent 
on June 3, 1923 for the 
1328 B S. The sume company obtained 
a decree in the Rent Suit No. 50 of 1925, 
on February 3, 1925, and this was for 
the arrears of rent forthe year 1331 B.S. 
. The said company also obtained a rent 
decree suit No. 56 of 1926 for the rent of 
the year 1332, B.S. and that was on 
September 22, 1926. On January 8, 1927 
the deeree of the last mentioned suit 
No. 56 of 1926 was putin execution. The 
sale in pursuance of that decree took 
place on July 12, 1927. The sale fetched 
a price of Rs. 6,00 and the result was 
that lot No. 5-of the mortgaged properties 
was purchased by the original mortgagee 
in the benami of one Hari Das Daw. The 
ground teken with regard to this sale is 
that this was not a rent sale as the 
procedure laid down in Chap. XIV of the 
Bengal Tenancy Act was not complied 
with. The only ground on which this 
argument was rested in the Court below 
seems to be that the property was sold 
under the provisions of s. 163 (2) (b) of 
the Bengal Tenancy Act where as it 
ought to have been sold under s. 163 (2) 
(a) of the Act; and it was said in the 
Court below that this deference in pro- 
cedure makes the sale not one under the 
Bengal Tenancy Ast but a sale of right, 
title and interest of the judgment-debtor. 
This question is really covered by issue 
No. 5 which runs as follows: i 

“Whether the original mortgagezs purchased 
mortgaged property No. 5 in execution of a rent 
decree free from all incumbrances in the Benami 
of Haridas Daw? If so, is it necessary t> serve 
my Moies under s. 167 of the Bengal Tenancy 

cb: 

Before us, however, 
ground has been taken in addition to 
this ground which is indicated in the 
judgment of the Subordinate Judge and 
1t has been said by Mr. Bhattacharjee 
who has argued very strenuously that the 
whole of the proceedingsin execution cf 
the rent decree shows that the decree 
which was being executed was not a decree 
in Rent Suit No. 56 of 1926 as alleged 
by the plaintiff in Ler plaint, but a 


a very difficult 
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decree in another Rent Suit namely suit 
No. 50 of 1928. This point was never 
raised in the Court below and it would 
not be right for us to allow this point 
to be raised for the first time szeing that 
the pleadings of defendant No. 4 which 
have already been referred to do not raise 
this point at all. It isno doubt true as 
appears from an examination-.of the several 
proceedings in connection with the attach- 
ment of the holding that səmə mistakes 
have crept in some of the execution papers. 
In Ex. 11, however, whichis an applica- 
tion for execution of the decree, the suit 
number namely 56 of 1923 is rightly 
given and the property in arrears is rightly 
described in the Schedule as mokarari 
mourashi interest of the judgment-debtor 
and a prayer is made that the jama be 
attached and sold under the provisions of 
s.163 (2) (a) of the Bengal Tenancy Act. 
Next we come to the order of attachment 
printed at p. 45 of the second. part of 
the paper book. We find there a refer- 
ence to the decree of Suit No. 50 of 1925 
and not to the decree of Suit No. 56 of 
1926. Similarly in the proclamation of sale 
of tenureor holding with power to annul 
incumbrances in Rent Execution Case 
No. 2 of 1927 printed at p. 48 of the 
second part of the paper book, reference 
is made to Rent Suit No. 50 of 1925. 
But it appears from the order sheet of 
these proceedings that the property was 
Case No. 2 of 
1927 which refer undoubtedly to the suit 
of 1926. This surely is a point which ought 
to have been taken if there was any 
substance init, in the Court below; and 
it ought to have heen made the subject 
of an issue. It seems somewhat singular 
that although an application was made 
by the judgment-debtor under O. XXI, 
r. 90 of the Code of Civil Procedure to set 
aside the sale in execution of the decree 
which purported to be one in execution 
of Rent Suit No. 56 of 1926 no such 
ground appears to have been taken, It 
seems somewhat singular that if there 
was any substance in this point which 
goes materially to affect the sale and 
could form a good ground for proceeding 
under O. XXI, r. 90, it would not have 
been taken before the District Judge. 
Of this point there is no mention in the 
written. statement and the point was 
never agitated in the Court below. For 
these reasons we think that there is no 
substance in this -point. Some mistake 
of form might have taken place which 
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does not affect the merits and we should 
not allow this point to be raised in this 
Court. 

With regard to tLe point indicated in 
the judgment of the Subordinate Judge 
that wrong description wes given with’ 
reference tothe sub-section under which 
tke proceeding under Chap. XIV had 
taken place, the landlord asked for 
attachment according fo the provisions of 
s. 163 (2) (a) but through some mistake 
apparently. a wrong form wes used pro- 
ceedings were taken obviously under s. 163 
(2) (b) of the Act. It was slated that the 
sale would be by public auction and with 
power to annul all incumbrances of the 
occupaney holding, But the schedule at 
the end of the sale proclamaticn describes 
ihe holding as an mokara7i mourashi interest 
of the judgment-debior. This was a 
misdescription and it certainly dces not 
render ihe sale as one not coming under 
the provisions of Chap. XIV of ihe Act. 
A question of similar kind did arise in 
this Court in the cese of Akhoy Kumar. 
v. Bijay Chand Mahatap (1). The learned 
Judges in that case in dealing wiih this 
contention dealt with a similar question. 
See p. 819* of the said report. There also 
an incorrect form was used as has been 
done in the present case and the learned . 
Judges observe this: co 

“There can be little doubt ihat what the 
Maharaja intended to bring to sale in satisfaction: 
of his decree for rent of the dorpatni was. the. 
tenure itself and that was in fact what he- prayed 
for in his application. Ey carelessness or oversicht 
a wrong form was used for the proclamation of 
sale. That is to say, a formsuitable for the sale 
of an cecupancy holding with power to annul all 
encumbrances. The result was that in the sale. 
certificate an order confirming the sale the 
property was wrongly described as tke right, title 
und interest of the debtor in the, darpatni tenure 
although in the schedule attached to each it is 
specified as the lot, or property itself in arrears,”: 
and they beld that the proceedings not- 
withstanding this defect were proceedings 
under Chap. XIV of the Bengal Tenancy 
Act. There is, therefore, no substance in 
the ground that by resson of this irregu- 
larity the sale should not be regarded as 
a Tent sale. i 


_ The next point which is taken is that 
if it were a rent sale esno notice under 
5. 167 of the Bengal: Tenancy Act wes 
given, the sale must be regarded cs a sale 
not free from incumbrances but subject to 
the morigege in question. It has been 
decided by a decision of this Court that 
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where the eneunbrancer himself purchases 
the property hypothecatcd to bim it is not 
necessary that any nolice should be given 
under s. 167 of the Bengal Tenancy Act. 
Reference may be made in this connec- 
tion to the decision in ike case of Afastultah 
Mandal v. Gyan Mamud Sah (2). The learn- 
ed Judges pointed out that the legislature 
in making this provision had in view tke 
fact that the person who claimed to have 
a charge or encumbrance on that property, 
end intended that the purchaser if he want- 
ed to destroy anybody else's interest in 
the properly purchased by him was 
bound to proceed in accordance with the 
provisions of s. 167 of the Bengal Tenancy 
Act zs it then stood. This view has also 
been taken in another case which hes 
been referred to the Bar, namely, the 
case of Hem Chandra Chowdhury v. Tafazel 
Hossein Kham (3). In view of these authori- 
ties we do not think that this contention of 
the appellant can succeed. 

The third point taken is that as the mort- 
gagee had purchased property No. 5, the 
integrity of the mortgage has been broken 
and that the morigage having been split 
up the appellant should be allowed to 
redeem lot No.1 on paying proportionate 
part of the mortgage money due. In other 
werds, the prayer is for a piecemeal or 
partial redemption. Of course authorities 


¿no doubt establish thet ordinarily when 
-mortgagees purchase a part of the equity 


of redemption the integrity of the mon- 
gage is broken and the -parties interested 
in the other portions of the- equity of 
redemption can redeem piecemeal. The 
rent was a Hxed charge on the tenure and 
consequently the sale was free from all 
incumbrances. To such state of facts 
then tke decisicn of ‘their Lordships of 
Judicial Ccmmittee of the Privy Covnei} 
in the case of Bohra Thakur Das v. Collector 
of Aligarh (4), to which we shall presently 
refer, applies. In that case their Lordships 
observe this: 

“In the present suit the appellants seek to redeem 
agran@ upon payment cf a proportionate share of 
the Rs. 5,0C0; their contention being that as Nand 
Kishore purchased one of the properties on which 
the mortgage-debt was secured, if was pro tanto 
satisfied and cgrana was only liable for tha 
share legitimately chargeable one. As Kachura 
was sold and purchased by Nend Kishore in 
execution and part satisfacticn ef a decree obtained 
on the pricr mortgage of 1868, the Courts in India 

(2) 40 W N 735. 

(3) 8 O W N 832, 

(4) 37 IA 162; 32 A 612; 7 Ind. Cas. 732; 140 WN 
1034; 12 0 L J 272;8 ML T276; 916) MW N 665. 
TA B J 1182; 12 kam, L K ICO 20M LJE 
(Pq), 


491 
properly overruled the appellants’ contention which 
The been pressed before this Board.” 
zi a facts are fully stated in the report 
X the case frcm which this Privy Council 
APEP wes taken, and which is to be 
ae réported in Bohra Thakur Das v. 
Ge ectur uf Aligarh (5). The question is 
ae with by the learned Judges at p. 
Pt cf the report. Mr. Justice Knox end 
Mr. Justice Aikman who delivered the 
judgment in the case say this: 
y The first ground in the memorandum of appeal 
pid abandoned and the last ground was not 
pressed. The second and third grounds were 
supported and they raise what is really the same 
pea that is whether the mortgagee, having 
imself purchased part of the mortgaged property 
ae throw the who'e burden of the mortgege on 
s remainder of the mortgaged property. The 
answer to this question depends on the circums- 
eines _ under which the purchase was made. 
upposiag A and B are mortgegors (Ë certain 
properly which they have jointly mortgaged to C. 
ow if C, the mortgagee himself purchases the 
equity of redemption from A, it is clear that he 
cannot be permitted to throw on B's share tho 
vee burden of his mortgage. In such a case B's 
are can only be saddled with the proportionate 
amount of the mortgaged-debt. But if as ‘is the 
og here C's purchase was at a sale in execution 
of a decree obtained on a prior mortgage, the case 
is different The learned Judge finds that the 
mortgagee brought the Kachura property at an 
ppsa sale and not subject to any charge and that 
he must be presumed to have paid fair value for 
it. The case then stands thus the whole of the 


Kachura property has been swallowed up by the 
first mortgage, and consequently the burden of 
second mortgage falls entirely on the Agrana 


property. The owner of the latter property -has 
under the circumstances no right of contribution 
against the owner of the Kachuna property.” ; 

This view was affirmed by their Lord- 
ships of the Judicial Committee in the 
passage which we have just Quoted. In 
the present case hefcre their Lordships 
there can be no question that their Lord- 
ships of the Judicial Committee of the 
Privy Council keld that the sale was free 
from incuymbrance ard what the original 
mortgage purchased was not mere lease 
equity of redemption but the mortgaged 
property free from incumbrance. This 
ground also therefore fails. 
_ The result it that alltke grounds taken 
in this appeal fail and the appeal must 
be dismissed with costs. 

Let the record be sent down 
as possible. 


‘ Patterson, J.—I agree. 
D. Appeal dismissed 
mo 2 A 593 nt p598; A W N 1997, 185; 4ALI 
26. 
“Page ot Z8 A.— [Ed] 
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Evidence Act (I of 1872), s. 90--Rule of presump- 
lion under—Necessity of applying with caution—S. 90, 
scope of —Presumption with regard to seals,if can be 
drawn under s 90—Essentials to be proved in order to 
draw presumption in regard to old dozuments— 
Native seals—Test of comparison—Value of—Deed 
containing neither. signature nor endorsement—Seal 
affixed—No evidence as to actual affixing of seal— 
Deed, if can be presumed to be genuine. 

The rule of presumption under 5. 90, Evidence Act, 
must bə applied with exceeding caution in India 
where forgery and fraud cannot bs said to be of 
rare occurrence. Less credit shauld be given to 
ancient documents which ars unsupported by any 
evidence that might free them from the suspicion 
of being fabricated. The Courts suould bə very 
careful about raising any presumption under s. 90 
of the Evidence Act, in favour of old desds of 
shankalap which are produced practically ‘for the 
first time during the trial of suits in which ander- 
proprietary Tights are set up om the -basis of those 
deeds, Babu Ram Naresh Singh v. Chirkut Q), 
relied on. |p. 496, col. 2.] i 

‘All that 8. 90 ofthe Evidence Act, lays down is 
that where a document is proved to be 30 years old 
and is produced from propercusly, ths Court my 
presume that the signature andevery other pait of the 
document, which purports to ba in the handwriting 
of any particular person, is -jn that person's hand- 


- writing, and, inthe cass of a documant executed or 


attested, that it was duly executed and atteśted by 
the’ person by whom it purports to bə sə executed 


. and attested. But s. 90 ofthe Evidence Act, makes 


no provision for any presumption in regard to seals, 
and a saal cancos ba regarded as a signature with- 
jn the meaning of the definition contained in the 
General Clauses Act. Special. Manager, Court of 
Wards, Balrampur v. T'irbeni Prasad (Z), relied 
on. [p. 497, col. 1] i 

No legal presumption can wiss as to the genuine-. 
ness ofa document more than 30 years old, merely 
upon prcot that it was produced rum the records 
of a Cour} in which ithad been filed at seme time 
previous, and it must be shown that tha docu- 
ment had been so filed in order to the adjudicaticn 
of some question cf which that Court had cogni- 
gance, and which bad come under the cognizance 
o£ such Court. The Court cannot assume that -the 
impression of a szal on an oli document is the im- 
pression ofthe genuine szal of the person purport- 
ed to haveexecuted it. Atthe bast, the test of 
comparison between the mmpression of one Native 
seal and ancther is but a fallible one and must be 
received wilh extreme caution. Gudadhar Paul 
Chaudhury v. Bhyrub Chunder Biuttacharji (3) 
and ga y. Amanooilah Mollah (4), relied on. [p. 497, 
col. 2. 

Where there was no signatare or endcrscment of 
the author «Za giant inthe deed and no evidence 
to show that the peis.n alleged to be its author 
actual'y affixed his s ai onih2 deed or got it affix- 
ed by seme one under his cracr: e 

Held, that the impressions of the aca's eculd not be 
held to be tho impressions of the genuine seal and the 


1986 


document could not be presumed to be genuine. 
Shailendranath Mitra v. Girijabhushan Mukerji (5), 
Maharaja of Benares v. Delt Dayal Noma (6) and 
ae Sahat v. Sadik Muhammad (7), distinguish- 
ed, 


* 


F.C. A. against the order cf the Sub-Judge 
of Gonda, dated May 14, 1934. 
Messrs. H. Husain, Zahur Ahmad 
Mahmud Beg, for the Appellant. 
Messrs. H. S. Gupta, R. B, and Jagdish 
Presad, tor the Respondents. 
Judgment.—This is a defendants’ appeal 
against a judgment and decree of the’ Court 
of the learned Subordinate Judge of Gonda 
decreeing the plaintiff's suit with costs. 
The plaintiff is the Special Manager of the 
Court of Wards in charge of tha Balram- 
pur estate, and he has filed the suit out of 
which this appeal arises for a declaration 
that the defendant Sri Prasad and his son 
Partap Narain, subsequently impleaded 
have got no proprietary or under-proprietary 
rights in village Bisrampur, a hamletof the 
Hadbast village Sukhrampur in pargana 
Tulshipur in. the District of Gonda. The 
plaintiff came to Court on the allegations 
that Raj Tulshipur belonged to Raja-Drig¢ 
Narain Singh, at the time of the annexation 
of Oudh-by the British in 1856, that owing to 
the Raja having rebelled against the British 
Government, the latter confiscated his estate 
and conferred it on Maharaja Sir Drig. Vijai 


end 


Singh Bahadur, on whom a sanad was also’ 


conferred which granted absolule.’ propries 
tary rights over the entire ilaya of Tulshi- 
pur, (hat Bisrampur, which is a hamlet of 
the Hadbast village--—Sukhrampur formed 
part‘of Tdtshipur’ estate, that Sri Prasad 
defendant No. 1 and his predecessor-jn- 
interest were lessees on behalf of Maharaja 
Sir Drig Vijai Singh and his successors, that 
the plaintiff issued two notices of ejectment 
under s. 55 of the Oudh Rent Act on Sri 
Prasad, one in respect of village Bisrampur 
and the other in respect of khudkasht land 
in village. Bisrampur, that the defendant 
Sri Prasad filed two suits to contest these 
notices of ejectment, that the Assistant 
Collector of Gonda who tried the suit upheld 
the notices, but in appeal the Commissioner 
of Fyzabad decreed the suits of Sri Prasad 
defendant and cancelled the notices cf 
ejectment finding that Sri Prasad was hold- 
ing the village of Bisrampur ¿s an under- 
proprietor, that the defendant Sri Prasad 
end his predecessors-in-interest have been 
holding this village Bisrampur as mare the- 
kadars cr lessees sincs 1268 Fasli and they 
have no other riShis whatsoever, and that 
as lessees the. defendants are estopped a 


t 
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setting up any claim to under-proprictaly 
rights. | | 

The defendant Sri Prasad in bis written 
statement admitted thet Raj Tulsnipur was 
confiscaied by the British Government and 
granted to Maharaja Sir Drig Vijai Singh 
talukdar of the Balrampur Estate, but ne 
relied upon the decision of the Commission- 
er of Fyzabad which. was besed upon the 
pattas of 1235 Fasli end 1251 Fasli and 
alleged that his ancestcr, Pandit Ramakant, 
was a great astrologer and the famiy 
priest of the Raja of Tulshipur, and that 
Raja Dan Bahadur Singh, in 1285 Fasli 
granted this village Bisrampur to Pandit 
Ramakant by way of Stankalap Kushast, 
and that in 1251 Fasli the son of Raja 
Dan Bahadur Singh not only contirmed this 
grant of shankalap, but confined it to the 
eldest branch of the family. 

Upon ihe pleadings of the parties, the 
learned Subordinate Judge framed the 
following two issues:-- 

(1) Are the defendants under-proprietors 
of the village in suit? 

(2; Are they estopped from claiming 
under- proprietary rights, as alleged by the 
plajntiff ander s. 116 of the Indian Evidence 
Act? , 

Both these issues were decided by the 
learned Subordinate Judge in the negative, 
and upon his finding on Issue No. 1, he 
-decreed the plaintiff's suit with costs. 

The defendants have appealed to this 
Court. We have heard the learned Counsel, 
of both parties at great length and have. 
carefully examined the documentary evi-- 
dence upon which the defendants-appellants- 
rely in proof of their assertion that they- 
have got under-propristary rights. 

. The case of the defendants-appellants. 
resis primarily upon three documents 
Exs. A-], A-2 and A-3. Exhibit A-1 is a, 
patta, or lease, purporting to bear the 
impression of the seal of Raja Dan Bahadur: 
Singh. It bears the signature of one 
Ajudhia Prasad, and the date 
Asarh 2, Badi 13th, 1235 Fasli. It appears to 
have been written slowly and with care in- 
very legible Dev Nagri character. Exhibit, 


-A-2 is a document that also purports to. 


bear the impression of the seal of Raja Dan 
Bahadur Singh, but it is not signed by any- 
body. At the top of the document standing 
by itself, is the year 1235 Fasli: besides 
that it bears no other date showing on what 
day of the year it was prepared. It gives 
full details in respect of the boundaries of 
Bisramka-purwa. There is no word or 
phrase in this document to show that it was 
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in any way connected with the lease 
(fx. A-1), or that it was prepared at the 
same tme when that lease was drawn up, 
nor is there any mention in this document 
(Ex. A-2) to show that this hamlet of Bisram- 
pur was granted by way of Shankalap 
Kushast to Pandit Ramakant Joshi, nor is 
there anything in this document to explain 
why the specifications of the boundaries of 
this village were set forth at such inordinate 
length. 'The occasion end the necessity for 
the drawing up of this document do not 
appear on the face of it. It is written in 
Hindi and isnot legible as the writing on 
Ex. A-1, and the person who wrote Ex. A-2 
does not appear to be same who wrote 
Ex. A-1, although, in the course of his argu- 
ment, the learned Counsel for the defen- 
dants-appellants assumed that these two 
documents (Exs. A-1 and A-2) were written 
at one and the same time by the sane 
person. 

Exhibit A-3 is a patta, or lease, bearing 
the impression of a seal within which are 
written the words “Sri Ratan Nath Ji Sahai 
Mohar Kutchery Tulsipur.” There is no 
date contained in the impression of the seal. 
This lease purports to have been executed 
by the Maharaj Kumar Jugraj Sri Sri 
Sahib Ji, the eldest son of Raja Dan 
Bahadur Singh. It bears the signature of 
one Hira Lal, and is dated Bhaden Badi 
lst, 1251 Fasli, It purports to ccnfer a 
Shankalap Kushast grant in respect of 
village Bisrampar in favour of Pandit Suraj 
Kant Joshi; and declares that the grant 


will be given effect to in accordance with 


the old lease, end no one except 
Suraj Kant Joshi will enjoy the grant, and 
that his relations (bhai log) will have no 
claim. It may be noted that none of these 
documents (Exe. A-1, A-2 and A-3) ever saw 
the light of day until they were filed in the 
suits brought by the defendants to contest 
the notices of ejeciment. It may also be 
noted ihat Exs. A-l and A-2 appears each 
of them to have a piece of paper of the 
same colour (brown) affixed to the back of 
them and it does not appear from the record 
when this was done. 

The learned Counsel for the defendants- 
appellanis has strenuously argued before 
us that these three documents (Exs. A-1, 
A-2 and A-3) should be presumed genuine 
under s. 90 of the Indian Evidence Act, 
and that the learned trial Judge was 
wrong in not making that presumplicn and 
in holding that these documents are not 
genuine. In epproaching this matter, we 
cannot do better than cite certain ohserva- 
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tions to be found in the Commentary on 
the Law of Evidence by Messrs. Woodroffe 
aud Ameer Ali (8.h Edition, p. 579). The 
learned Commentators say:— 

“But this rule of presumption which, it-has been said 
should even in England be carefully exercised, must 
be applied with exceeding caution in this country 
where forgery and fraud cannot be sud to be of rare 
occurrence, and where, therefore; this reason for tbe 
rule has not the same weight in this countiy as it is 
supposed to have in England. Here, therefore, less 
credit should be given to ancient documents which are 
unsupported by cny evidence that might free them from 
the suspicion of bzing fabricated, since even in England 
this evidence when unsupported is cf very little 
weight.” 

This warning given by the learned Judges 
receives further support from certain 
observations made by the Settlement Oficer 
of Gonda in a judgment decided as early 
at January 7, 1873, (see Ex. 62, p. 53, 
Part I of the paper-book), discussing the 
claim brought by a certain Musammat 
Rudra Kumari in respect of the villages 
included in Raj Tulshipur against the’ 
Maharaja of Balrampur. The learned 
Settlement Officer in his judgment had 
occasion to make the following trenchant 
observations: — 

“In fact the whole claim is supported by an impudent 
claim of forgeries and false evidence; great 
numbeis of such deeds relating to claims-.in this 
pargana have been put fotward in Court. Some blank 
deeds bearing seals of Rajas of Tulshipur have 
already been discovered in Gorakhpur end the 
accused after a full confession is said to have 
implicated Hira Lal Dewan of the late Raja.” 

We may note that one of the documents 
(Ex. A-3), upon which the defendant-appel- 
lantsrely bearsthe signature of cne Hira 
Lal, presumably the same Hira Lai, Dewan 
of the late Raja of Tulshipur, who was said 
to have forged a number of deeds. 

We may also note in this connection that 
in Babu Ram Naresh Singh v. Chirkut, 
90 W.N. p. 379 (1), a Bench cf this Court 
had occasion to make the following observa- 
tions, at p. 382*:— 

“The Courts should be very careful about raise 


ing apy presumption under s. 90 of the Indian 
Evidence Act in favour of old deeds of shankalap 
which are produced practically for the first time 
during the trial of suits in which under-propiietary 
rights are set up on the basis of those deeds.” 

In these circumstances it behoves us to 
approach, with the utmost care, the examina- 
tion of these documents upon which the 
defendants-appellants base their title to be 
under-proprietors of village Bisram pur. 

The learned Counsel for the defendants- 
appellants has asked us to presume under 
s. 90 of the Indian Evidence Act that the 

d) 90 WN 379; 132 Ini. Cas. 513; A, IR 1932 
Ouah 227; Ind, Rut (1932) Owth,309. 
“*Pags ot 9 0. W, N [Ed] 
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impressions of the seal ‘on each of the two 
documents (Exs. A-! and A-2) is the impres- 
sion of the genuine seal of Raja Dan Baha- 
dur Singh, and these impressions were 
affixed to the documents (Exs. A-] and A-2) 
by Raja Dan Bahadur Singh himself or 
under his orders. In the circumstances of 
this case we do not feel justified in raising 
any such presumption under s. 90 of the 
Indian Evidence Act in favour of the 
genuineness of the seal of Raja Dan 
Bahadur Singh, the impressions of 
which are to be found on Exs. A-1 and A-2. 
All thats. 99 of the Indian Evidence Act 
lays down is that where a document 
is proved to be 30 years old and is produced 
from proper custody, the Court may presume 
that the signature and every other part 
of the document, which purports to be in 
the handwriting of any particular person, 
isin that person's handwriting, and, in the 
case of a document executed or attested, 
that it was duly executed and attested 
by the person by whom it purports to 
be so executed and attested. In the 
present cise, Idx. A-l bears the signature 
of Ajudhia Prased, and we may presume, 
under s. 90 of the Indian Evidence 
Act, that the signature and the writing in 
Ex. A-l are in the handwriting of 
Ajudhia Prasad. There is, however, no 
evidence on the record toshəw wh» this 
person Ajudhia Prasad is, and what author- 
ity ‘he had to write this lease conferring 
under-proprietary rights on Pandit Rama- 
kant Joshi. Exhibit A-2 does not bear the 
signature of any one, and, therefore, no 
presumption can be made as to who wrote 
it, and on whose behalf. There is also 
no evidence on the racord to prove that the 
‘impression of the seal on. each of the two 
documents (Exs. A-l and A-2) is the impres- 
sion of a genuine seal belonging to Raja 
Dan Bahadur Singh. In Special Manager, 
. Court of Wards, Balrampur v. Tirbeni 
Prasad, 1935 O. W. N. p. 387 (2), which 
was a Bench decision and to which one 
of us was a party, it was observed that 
s. 90 of the Indian Evidence Act makes no 
provision for any presumption in regard to 
seals, and that a seal cannot be regarded as 
a signature within the meaning of the 
definition contained in the General Clauses 
Act. An attempt was made on behalf of 
the defendants in ths trial Court to prove 
that the impressions of seals on Exs. A-l 
. and A-2 were identical with the impres- 


~ 1933 Oudh 289; (1938) RD 171; 1935 O L R 217 
TI RIBA 286,07 RO 523; 11 Luck 35, 
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sions of seals which were on Exs. A-27 
and A-28, the originals of which are papers 
Nos. 13 and 15 to be found in the 
Settlement File No. 241, In re Bhawani 
Sahai v. Maharaja of Balrampur, 
decided on March 8, 1873, claim for birt 
rights in villags Gopi Bhari included 
in village Sukhrampur Hadbast No. 374, 
pargana Tulshipur, of the Court of the 
Settlement Officer of Gonda. We have 
examined very carefully for ourselves the 
impressions of seals on the originals of 
Exs. A-27 and A-28, and we are in entire 
agreement with the learned Subordinate 
Judge that the seals of these two docu- 
ments (Exs. A-27 and A-28) do not agree 
with thoss on Exs. Al and A-2. The 
learned Counsel for the defendants- 
appellants attempted to show that the im- 
pressions of the seals on Egs. A-L and A-2 
tallied with the impression of the seal ona 
certain paper No. 22 to be found in the 
Settlement File mentioned above, and he 
argued that the genuineness of the impres- 
sion of the seal on paper No. 22 must ba 
presumed. In Gudadhur Paul Chowdhury 
v. Bayrub Chunder Bhuttacharji, I. L. R. 9 
Calcutta page 918 (3), it was held by two 
learned Judges of the Calcutta Higa Court 
that no legal presumption can arise as to 
the ganuineness of a document more then 
30 years old, merely upon proof that it was 
produced from the records of a Court in 
woich it had been filed at some time 
previous, and that it must be shown that the 
document had been so filed in order to the 
adjudication of some question of which 


‘that Court had cognizance, and which had 


come under the cognizance of such Court. 
This paper No. 22 in the Seitlement File 
purports to be an order of the Raja of 
Balrampur to his servants prohibiting them 
from taking forced labour from the black- 
smiths and carpenters of a certain village. 
We cannot assume that the impression of 
the seal on this document (paper No. 22 of 
the Settlement File) is the impression of the 
genuine seal of the Maharaja of Balrampur. 
As has been observed in R2xv. Amanoollak 
Mollah, 6 W. R., Or. 5 (4). 

“atthe best, the tess of comparison between tha 
impression of on3 Native s2al and enothor is buta 
fallibls one and must bə received with extreme cau- 
tion.” 

To assume that the impression of the seal 
on this paper No. 22 ofthe Settlement File 
is the impression of a genuine seal, and 
then by comparison with that impression 
to presume that the impressions of the 

(3) 5 O 918. i 

(4) 6. WR Cr, 5, 
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seals on Exs. A-Land A-2 are also genuine 
is, in our opinion, to beg the whole question. 
Section 73 of the Indian Evidence Act 
permits the ccmparison of any signature, 
writing or seal admitted or proved to the 
satisfaction of the Court to have been 
written or made by a person with, the 
signature, writing or seal on any docu- 
ment sought to be proved. We cannot hold 
that the seal on paper No. 22 of the Settle- 
ment File has been proved or admitted to 
be genuine, and, that being the case, the 
sealon ihis paper cannot be legitimately 
used for comparing it with the impressions 
of the seals on Exs. A-] and A-2. 

Exhibit A-1 purports to bear the date 
Asarh 2, Badi 13th, 1235 Fasli, corres- 
ponding to June 11, 1828. This patta 
or Jease, was never acted upon up to now. 

The wajib-ul-arz (Ex. 26, page 2, part II 
ofthe paper book) of village Sukhrampur 
clearly states that no one had under- 
proprietary or lambardari rights in this 
village with the exception of birt righis 
conferred on Bhawani Sahai in the hamlet 
of Gopi Bhari. Similarly the final rubkar 
of the last Settlement of village Sukhram- 
pur (Ex. 28, page 9, part II of the paper- 
book) also shows that with the exception 
of Bhawani Sahai Pandey, who had got birt 
rights in village Gopi Bhari,no one had 
any under-proprietary or lambardari righis 
in village Sukhrampur, in which is in- 
cluded the hamlet of Bisrampur. The 
learned Counsel for the defendants- 
appellants contended that the ancestors of 
the defendants did not take the trouble to 
assert their claims to under-proprietary 
rights before ihe Settlement Courts. In 
Sykes’ Compendium of Oudh Taluqdari 
Law, we find an account given of how the 
officers of the Government iried to persuade 
every one to bring his claims before the 
Settlement Courts and to get them ad- 
judicated upon. This factis not disputed 
by the learned Counsel for the defendants- 
appellants, but he contended that even if 
“the ancestors of ihe defendants were 
negligent in asserting their rights that 
would be no reason for depriving them of 
their rights if they could prove that they 


`. had got those rights conferred on them. 


It was further pointed out on behalf of the 
-plaintifi-respondent by his learned Counsel 
that if tke defendants were under- 
- proprietors, then they could never have 
agreed to pay the sum of Rs. 1,185 a year 
--instead of the under-proprietary rent of 
Rs. 98-14 which is shown in their patta 
(Hx. A-6, page 29, part IH -of the paper 
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book). The ccnduct of the appellants in 
paying such a large amount yearly as 
thekadars of the village “Bisrampur is 
certainly utterly inconsistent with their 
claim to be under-proprietors of the said 
village, and there is no explanation forth- 
coming as to why, for the last 50 years and 
more, ihe defendants have been paying 
every year an ever-increasing amount of 
rent as thekadars to the Balrampur estate, 
while professing to be under-proprietors 
liable to pay only an annual rent . of 
Rs. 93-14. The conduct of the defendants- 
appellanis in this connection certainty 
belies their contention that they are under- 
proprietors of village Bisrampur, and 
serves to throw very great doubt on the 
genuineness of the pattas (Exs. A-l and 
A-2) produced by them in support of their 
contention. The learned Counsel for the 
defendants-appellants relied upon a ruling 


‘ot the Calcutta High Court reported in 


Shailendranath Mitra v., 
Mukherji, I. L. R. 58 Calcutta, 
in which it was held that a document of 
1270 Fasli, which bore an endorsement 
“shree sahi”, in place of the signature of 
the executant had been properly executed. 
The facts of that case are very different 
from those of the present case. Here there 
is no signature or endorsement of the 
author of the grant of shkankalap rights to 
the defendants. It has been contended cn 
behalf of the appellants that formerly well- 
to-do men of high position and noble birth 
used to carry seals and to affix those seals 
in place of their signatures, and in support 
of this contention, reliance was placed 
upon a ruling of the Allahabad High Court 
reported in Maharaja of Benares v. Debi 
Dayal Noma, I. L. 8.3 Allahabad 575 (6). 
In that case, a plaint filed by the Maharaja 
of Benares in the Court of Small Causes at 
Benares was not signed by the plaintiff, but 
was stamped with his name and title, 
The presiding Officer of the Court consider- 
ed that the plaint was not duly signed by 
the plaintiff within lhe meaning of s. 53 
of Act X of 1877. On a reference to the 
High Court, it was held that the word 
“stamped” as mentioned ins. 2 of Act X of 
1877, was not limited in the manner 
suggested by the learned Judge of the 
Small Cause Court. That ruling, however, 
has no applicability to (he facts of the 
present case. Here there is no evidence 
to show that Raja Dan Behadur Singh 
(5) 58 O 686; 133 Ind. Gas. 696; AI R 1981 Cal, 
596; Ind Rul. (1931) Cal. 744.0 3 
(6)3 A575; AWN 1881, 36, 


Girijabhushan 
page 686 (5), 


1936 . 


actually affixed his seal on the lease (Ex. 
A-1) or got it affixed by some one under 
his order. On behalf of the appetlants a 
ruling of the Punjab Chief Court reported 
in Gur Sahai v. Sadik Muhammad, 18) PR 
1883 (7) has also been cited to show that 
the affixing of a seal or stamp, on which the 
‘name ofan alleged signatory is impressed, 
is a sufficient signing within the meaning 
of s. 19 of the Indian Limitation Acl. That 
ruling, too, has no applicability to the facts 
of the present case. Here the question of 
the genuineness ofthe seal isin dispute. 
Once it is proved that the impression of 
the sealon Ex. A-1 is the impression of the 
genuine seal of Raja Dan Bahadur Singh, 
then it may be presumed that ihe Raja 
signed the patta by affixing his seal 
on it. 

For the reasons given above, we are 
not prepared tohold that the impressions 
of the seals on Exs. A-l and A-2 are 
impressions of a genuine seal of Raja Dan 
Bahadur Singh, and are, therefore, not 
prepared to presume that these documents 
are genuine. 

Asto the document Ex. A-3, it may be 
further noted that it was executed at a 
time when Raja Dan Bahadur Singh was 
alive and there is no explanation forth- 
coming as to why Raja Dan Bahadur 
Singh himself, the alleged author of the 
grant, did not explain in this document 
(Ex. A-3) that the grant was meant 
exclusively for the benefit of the eldest son 
of the grantee. The seal is also not the 
seal of the person who is said to have 
executed this document (Tix. A-3). It only 
purports to be a seal of Kutchery Tulshipur, 
and itis not known, to whom the original 
seal, the impression of which is on this 
document (Ex. A-3) really belonged. It is 
also not shown who this Hira Lal was and 
whether he had any authority from Raja 
Dan Bahadur Singh or his eldest son to 
write outthis patta on behalf of the Raja 
or his eldest son. There is further no 
evidence on the record to show that there 
was any dispute between the sons of Pandit 
Ramakant 10 necessitate the intervention 
of Raja Dan Bahadur Singh or of his eldest 
son, and why, if once heritable and trans- 
ferable rights had been conferred on Pandit 
Ramakant and his descendents, they were 
subsequently curtailed and confined to 
his eldest son. It seems to us that ihis 
Ex. A-3 beers internal traces of its being 
a forgery. It also appears to us that a 
Blip of paper hes been stuck on the upper 

(7) 185 P R 1883, 
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part of the back of this document and the 
whole appearance of if strikes us 
as very suspicious. We have, therefore, 
no hesitation in endorsing the finding of 
the learned Subordinate Judge that all 
these three documents (Exs. A-I, A-2 and 
A-3) are not proved to be genuine docu- 
ments. 

This viriually makes an end of the case 
set up by the defendants. They have, in 
support of the genuineness of these docu- 
ments (Exs. A-1, A-2 and A-3), filed certain 
other documents namely Exs. A-4, A-5, A-Ö, 
A-7 and A-8. Exhibit A-4 purports to be 
an application on behalf of Pandit 
Ramakant praying that the grant of 
shankalap rights in village Bisrampur may 
be recognised. Thisis a most suspicious 
document. Although it bears the date 
July 10, 1868, it does not appear to have 
been filed in any Court until now. The 
learned Counsel for the defendants-appel- 
lants has argued that it was actually filed 
in the Court of the Settlement Officer, but 
it wes returned by that Officer along with 
the patta (Ex. A-6), and so it came back 
into the possession of Surajkant, father of 
the defendant No. 1 Sri Prasad. We are 
not prepared to accept this contention. 
If ithad been filed, it would have borne 
atleast the endorsement of the reader of the 
Court to the effect that it was presented 
by so and so and was brought on the file. 
The learned Counsel for the appellants, 
in this connection, has cited the strictures 
made by their Lordships of the Privy 
Council in Sadik Husain Khan v. Hashim 
Ali Khan, L L. R. 431.4. page 212 at page 
937 (8). The observations of their Lordships 
of the Privy Council in that case were 
directed against the omissions on behalf 
of the presiding Officer to endorse with 
his own hand as to whether a certain docu- 
ment was proved against or admitted by 
the person against whom it was used. Even 
supposing that in this case, the Settlement 
Officer omitted to make any such endorse- 
ment on Ex. A-4, there is no explanation 
forthcoming as to how and why the peshkar 
or reader of the Court omitted to make any 
endorsement that this document (Ex. A-4) 
was filed in Court. The embossed stamp 
on Ex. A-4 also does not appear to 
have been punched in proof of the fact 
that the document had been presented in 
. This clearly shows that this docu- 

(8) 43 IA 212; 36 Ind. Cas. 104; AIR 1916 P O 
97: 38 A 627; 3b MLJ607; 144 L J 1248;1900 


9. R 1037; 21 CW N 130; (1916) 2 M 
192; 18 Bom. L a Oe a 


TN 577; UML T40j1P L 
A OL F985; 6 LW 378; 10 Bur, Lu TG (PO, 
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ment may have been prepared at some 
time by Surajkant with a view to filinga 
case jn Court, but that it was never 
presented before any Revenue Officer with 
a view to action being taken on it. The 
same remarks apply to the other docu- 
ment Ex. A-5, which is a power-of-attorney 
purporting to have been executed by 
Surajkantin favour of Talib Khan. That 
document also was never presented in 
Court, and the stamp onit has not been 
punched or effaced in any way.. These two 
decuments (Exs. A-4 and A-5) do not 
advance ihe contention of the defendants- 
appellanisin any way. Thelearned Counsel 
for the defendants-appellanis laid great 
stress upon Ex. A-6, which is arubkaror 
formal order frcm the Court of Deputy 
Commissioner of Gonda. It shows that the 
Deputy Commissioner of Gonda was pre- 
pared to make the summary settlement 
of village Bisrampur with Pandit Surajkant 
subject tothe sanction of the Financial 
Commissioner of Oudh. In a recent case 
decided by a Bench of this Court reported 
in Special Manager, Court of Wards, Bal- 
rampar v. Tirbeni Prasad 1935 O. W.N. 
p. 387 (2), to which cne of us was a party, 
there was a similar patta in identical terms 
filed in favour of Birja Ram Pandey. It 
was Ex. 18 printed at p. 28, part III of the 
paper book in that case. In that case, 1t 
was observed that: 

“Exhibit 18 at best shows that settlement was 


proposed to be made with Birja Rem subject to 
the approval by the Financial Commissioner.” 


Similarly in the present case also, we 
find that though atentative proposal appears 
to have been made by the Deputy 
Commissioner of Gonda to have the sum- 
mary settlement of village Bisrampur in 
favour of Surajkant, still the village Sukh 
rampur, in whichis included the hamlet 
of Bisrampur, was settled with one Pirthi- 
pal at the time of the first summary settle- 
ment, and at the time of ithe second sum- 
mary settlement with Raja Drig Vijai Singh 
Taluqdar of Balrampur (Ses Ex. 6, p. 3], 
and Ex. 7, p. 33, part UI of the paper 
book). The defendant No. l's father 
Pandit Surajkant came into possession of 
the village Bisrampur in 1268 Fasli, when 
he was given a.lease of the village by the 
Balrampur Estate (see Ex. 5 p. 38 part UI 
of the paper biok). Before that there 
38 no evidence cn the record to show that 
any ancestor of the defendants was in 
actual pogsessicn of villege Bisrampur 
between 1856 and 1861 A. D. In our opinion, 
Ex. A-6 was never given effect to for want of 
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the sanction of the Financial Commissioner, 
who preferred to make the first summary 
settlement with Pirthipal and ‘not with 
Surajkant, as recommeded by tke Deputy 
Commissioner of Gonda. 

Exhibit A-7 purports to be a chalan in 
respect of a tenant Sada Kant, brother of 
Surajkant. This document can be of no 
help to the defendants-appellants in prov- 
ing their case. 

Exhibit A-8 purports to be a deposit by a 
Person, whcse name cannot be deciphered 
correctly. Jt may be either read as Suraj 
Gir, or Surajkant or Suraj Gir Sahai. That 
being the case, no evidentiary value, for 
the purpose of this case, can be attached 
to this document. Moreover, the value of 
these documents (Exs. A-4, A-5, A-6, A-7 
and A-8) has been completely destroyed 
by the entry in the “wajib ul-arz” of vill- 
age Sukhrampur (Ex. 26, p. 2, part III of the 
paper book), as wellas by the rubkar of 
the last settlement of village Sukhrampur 
(Ex. 28, p. 9, part III of the paper book), 
which both show that, as a matter of fact 
no under-proprietary, rights were confer- 
red on any one in village Sukhrampur, in 
which is included the hamlet of 
Bisrampur. 

For the reasons given above, we hold 
that the defendants-appellants have feiled 
to prove that they are under-proprietors 
of village Bisrampur. We accordingly up- 
pod the finding of the lower Court on issue 

o. 1. 

In view of our finding on issue No. 1, it 
is unnecessary to give any finding on 
issue No.2. ‘The result is that this appeal 
fails and is accordingly dismissed with 
costs. 

N. Appeal dismissed. 
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Act (XV of 1939), s. 95—Right of Municipality in 
pathway, whether charaed — Interpretation of 
Statutes—Construction — Grammatical construction 
producing inconsistent result — Construction, whe- 
ther to be followed. 

By inserting.the words, “including the sub-soil and 
all" between the words “roads and bridges” in the 
opening sentence of s. 30, Bengal Municipal Act, 
the Legislature did not intend to disioin the clauss 
“nat being private property”, ete., by which the words 
“all roads” had been governed all along since 1864, 
All that the Legislature intended to do by the en- 
actment was to include the vesting of the soil along 
with the surface of the road under s. 30 of the Act. 
Kumud Bandhu Das Gupta v. Kishori Lal Goswami 
(2), Beer Bikram Kishore Manikya v. Chairman 
Comilla Municipality (3), overruled. Chairman, 
Howrah Municipality v. Kshetra Krishna Mitter (4), 
followed. 

_ Roads over which the public have a right ol way 
if they are not private pronerty, vest in the Munici- 
pality under s. 30 c£ Act IIT of 1884 as amended by 
Act IV of 1894. > 

Section 95, Bengal Municipal Act (XV of 1932) has 
not, beyond doing away with the definition of ‘road’ 
as contained in the Act of 1884 which led to some 
confusion and difference of opinion and introducing 
two definitions of ‘private'street’ and ‘public street’ 
[s. 3, el. (43) and 5.3, el (44)], which more precisely 
define the rights of the owner of the land concerned 
has not made any substantial change in the rights of 
the Municipality in such pathways asthe Act pur- 
ports to deal with. 

A grammatical construction of a section which is 
open toso many objections and produces results 
which are unsatisfactory, can hardly be preferred 
to a construction, which, though not strictly grammati- 
cal, applies more consistently to the Act in all its 
parts, Easter Counties & Companies v.’ Marriage 
(16), relied on. 

„F. B. R. from appellate decree of the 
Additional Distict Judge, 24-Parganas, dated 
June 12, 1933, in A. F. A. D. Ne. 1621 of 
1933. 

Messrs. Panchanan Ghose, Rama Prasad 
Mukhopadhyay, Sourindra Narain: Ghose 
and Paresh Nath Mukherjee, for the Appel- 
lants. l 

Mr. Bijan Kumar Mukherjee, Benoyendra 
Prosad Bagchi and Sourindra Kumar 
Ghose Chowdhury, for the Respondents. 
M.N. Mukherji, J—The suit in con- 
nection with which this reference has 
been made was in respect of a strip of land, 
said tobe about 616 square feet in area. 
The strip is in continuation of a public road 
known as the Pithuri Ghat Road, and 
is bounded on the east by an admittedly 
public road and on the west, by a puces 
bathing ghat. In the plaint it is stated 
that there is a burning ghat adjoining 
the bathing ghat. On the north and south 
of the strip of land are admittedly lands 
belonging to the plaintiffs. It is also stated 
in the plaint that the said strip of land 
and the two ghats are private properties 
of the plaintiffs, belonging solely to them 
in rent-free right. The cause of action for 
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the suit was described in the plaint as 
follows: 

« ... The defendant Municipality has 
of late been trying to convert the plain- 
tiffs’ land into a Municipal road, and with 
that frandulent object in view, is about 
to open up the disputed land so that 
‘solings’ li. e. bricks) and khon (i. e. brick- 
bats) may be spread for moking the same 
into a part of Pithuri Ghat Road.” 

The substantial prayers in the plaint 
were: that the plaintiffs’ title to the strip 
of land be declared and that it be also 
declared that the defendant Municipality 
has no right, title or interest in the 
same or to open any road through the 
game andalso that an injunction might 
issue restraining the defendant Munici- 
pality from interfering with or disturbing 
the plaintiffs’ possession of the said strip 
of land and from opening any road or 
passage through the seme. The defendant 
Municipality in their written statement, 
besides taking other defences, denied the 
plaintiffs’ title to and possession in the 
said strip of Jand and alleged in subs- 
tance. that the same was a part and 
parcel of the Pithuri Gbat Road which 
belongs to the Municipality. Tt was 
further alleged that the ghats were public 
ghats and that the said strip of land is a 
road and isthe only aceess to the bath- 
ing ghat and hasall along been maintain- 
ed bv the Municipality. 

The Munsif dismissed the suit, holding 
that the plaintiffs had failed 1to establish 
their title to the suit land and that the 
same was a partof the public road named 
the Pithuri Ghat Road and as such had 
vested in the defendant Municipality. The 
Additional District Judge, on appeal by 
the plaintiffs, held that the plaintiffs’ title 
was made out. He held, however, that the 
strip of land was a public road or a 
public street, the evidence making it clear 
oS public in general and not the residents of 
the neighbourhood only have a right of way over 
the strip of land in question, and there is no 
instance of any member {of the public having 
been disallowed the use of the strip of land as 


road.” 

On his finding be held that under 
s. 95, Bengal Municipal Act of 1932, which 
came into force on December 1, 1932, 
the strip of land. being admittedly a 
“public street” as defined in the Act, had he- 
come the property of the Municipality under 
s. 95 of the Act. He observed that even if 
it be held that the land, being private pro- 

_perty, had not vested in the Municipality 


592 


under s. 30, Bengal Municipal Act of 1894, 
and a deciarat ion to that effect be made in 
rour of the plaintiffs the Municipality would 
be able to get rid of the declaration by 
instituting a separate suit for that purpose 
and relying ons. 95, Bengal Municipal 
Act of 1932. On this view of the matter 
the learned Judge affirmed the decision of 
the trial Court, dismissing the suit. The 
plaintiffs. then preferred a second appeal 
to this Court. The Division Bench which 
heard the appeal has referred it to the Full 
Bench with the following order :— 

“As we dissent from the decision pronounced by a 
Division Bench in Chairman, Howrah Municipa- 
lity v. Hari Das Dutt (1), under r. 2, Chap. V of the 
Appellate Side Rules, we refer the appeal for the 
decision of the Full Bench and frame the following 
questions for decision: Q) Do roads over which the 
public have right of way in a Municipal area vestin 
the Municipal Commissioners? (2) Was Chairman, 
Howrah Municipality v. Hari Das Dutt (D 
correctly decided ? , 

The learned referring Judges in the order 
of reference have observed thus : 

. “Our view is that under s. 30, Act 111 of 1884, as 
amended in 1884 a road including the sub-soil vests 
in the Municipal Commissioners if the pathway is 
one over which the public have a right to pass. 
The phrase “not being private property“ in that 
section, in our opinion, qualifies the words “bridges, 
tanks,” etc, only. In our judgment, this is the 
grammatical interpretation of the section as amended, 
and if any other interpretation were given wo should 
find it impossible to attach any meaning to the words 

and all.’ This was pointed out by Coxe, J. in Kumud 
Bandhu Das Gupta v. Kishori Lal Goswami 9 Ind Cas, 
562 (2), which decion was followed by Nasim 

Ali, J. in Beer Bikram Kishore Manikya v. Chairman, 
Comilla Municipality (3). We are, however, pressed 
by the decision of a Division Bench in Chairmen, 
Howrah Municipality v. Hari Das Dutt (1), whero 
Fletcher and Richardson, JJ. fcllowing an obiter 
dictum made in Chairman, Howrah Municipality v. 
Kshetra Krishna Mitter (4), nave held otherwise. 
We are of opinion, for the reasons stated above 
that the said case has been wrongly decided and 
consider that cl. (a) s. 95 Act XV of 1932, has 
made no. change in the law but it is of a declara- 
tory nature, and that the decision of the Courts 
below is correct.” 

To deal with this reference I propose 

first of all to examine some of the provisions 
of the Bengal Municipal Act IL of 1884. 
Section 6, cl. (13) of the Act, in defining the 
word “road,” says: 
_ “In this Act unless there be something repugnant 
in the subject or context, “road” means any road, 
street, square, court, alley or passage, whether a 
thoroughfare or not, over which the public have a 
right of way.” 

Paragraph 1, s. 30 of the Act, prior to its 
amendment by Act [V of 1894, ran thus: 


(1) 430 130; 33 Ind. Cas. 271; A I R191 . 
200 W NGL. C N 
2 9 Ind, Cas. 562. 
5 9: 163 Ind. Cas. 109; 39 C W N 590; 
LJ 182; BRO 693. eens 
(4) 33 O 1290; 10 C W N 1044; 40 LJ 343, 
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“AJI roads, 


bridges, tanks, ghats, wells, channels 
and drains in any Municipality (nob being private 
property and not being maintained by Government 
or at the public expense), now existing or which 
shall hereafter be made, and the pavements, stones 
and other materials thereof, and all the erections, 
materials, implements and_ other things provided, 
therefor, shall vest in, and belong to, the Commis- 


sioners.” 3 
And s. 31 of the Act was in 


words : 
“The Commissioners at 


these 


a meeting may agree 
with the person in whom the property in any road, 
bridge, tank, ghat, well, channel or drain is vested 
to take over the property therein or the control 
thereof, and after such agreement may declare by 
notice in writing put up thereon or near thereto 
that such road, bridge, tank, ghat, twell, channel 
or drain has been transferred to the Commissioners. 
Thereupon the property therein or the cantrol 
thereof (as the case may be) shall vest in the 
Commissioners, and such road, bridge, tank, ghat, 
well, channel or drain shall thenceforth be repaired 
and ‘maintained out of the Municipalfund.” | | 

On a plain reading of the three provisions 
just quoted it seems to mê clear that 
‘roads’ as defined in the Act, that is to say, 
roads over which the public havea right 
of way [s. 6, cl. (13)], prior to Act IV of 
1894, could be either not private property 
(s. 30) or properly vested in some person 
(s. 31). The words 

“not being private property and not being main- 
tained by Government or at the public expense” 
have been explained by this Court, and 
in my opinion rightly, in Chairman, Howrah 
Municipality v. Kshetra Krishna Mitter (4) 
thus: 

“The phrases connected by the conjunction ‘and’ 
must be taken distributively.” 


Giving this meaning to the words, there 
can be no question that s. 30, as it stood 
before Act IV of 1894, meant that all roads 
over which the public have a right of way 
shall vest in the Commissioners, but roads 
being private properly shall not so vest 
and roads maintained by Government or 
at the public expense shall also not vest. 
It is also clear that under s. 31 roads 
over which the public have a right of way 
put the properly in which is vested in 
some person, or, in other words, which are 
private property, may be dealt with by 
agreement between such person and the 
Commissioners with the result that the 
property therein or the control thereof, 
as the case may be, may be taken over 
by the Commissioners. Jt is quite true 
that the Legislature was not particularly 
careful in drafling some of the sections of 
the Act, e. ge & 217 in cl. (1) of 
which ihe expression ‘public road’ is used; 
as the word ‘public’ thesein would be 
redundant if the definition of ‘road’ as 
given in the Act is remembered, while in - 


1936 


el. (5) thereof the word ‘road’ only is 
used. But it seems fairly clear that the 
legislature, while enacting ss. 30 and 31, 
was dealing with two classes of roads in 
the Act, in both of which the public had 
a right of way, and one of which was 
Private property and the other not private 
Property. If that was so, the only meaning 
that can reasonably be attributed to the 
word ‘public’ in the definition of ‘road’ in 
s. 6 (13) is that the word, must have 
been used by the legislature not in its 
strict sense as meaning the public in 
general, but only in a lose sense, includ- 
ing in its category sections of the general 
public or strangers or outsiders, that is to 
say, persons other than the owner of the 
land on which the road runs. The Act, 
in my opinion, purported to deal with 
roads over which any of such bodies had 
a right of way, and left untouched such 
roads which were private pathways over 
which the owners thereof and none else had 
any right of way. 
_ In such roads as the Act brought within 
its purview, the owner of the land itself 
might have his rights- of ownership sub- 
ject to the right of the land itself, might 
have lost his rights of ownership therein 
to the extent that it was a road, in which 
case it was not a private properly. In 
the latter case the road vested in the 
Commissioners under s. 30 of the Act; 
and in the former case the Commissioners 
could, by way of agreement, take over 
the property in the road qua road or its 
control under s. 831 ofthe Act. That the 
Act does deal with roads over which the 
public have aright of way but to which 
s. 30 does not apply and which accord- 
ingly do not vest in the Commissioners 
cannot be disputed, Ram Chandra Ghose 
v. Bally Municipality (5) at p. 684*. The 
general law relating to the rights of the 
owners of the land vis-a-vis the persons 
who use the land as road, apart from the 
provisions of the Act, is the same in India 
asin England. There may be acquisition 
of a right of way by prescription by in- 
dividuals as well as groups of individuals. 
Or it may be that there has been a dedica- 
lion to the public, express or implied. As 
observed in Chairman, Howrah Munici- 
pality v. Kshetra Krishna Mitter (4): 
“Where the owner sets apart land for the use 
of the public and formally declares that such 
in his intention or he conveys lands toa Munici- 
pality or to trustees tohold for the use of the 


public, an implied „dedication ari b ti 
(5 UG Go A arises by operation of 


*Page of 17 C—[Hd.| 





NIRODE CHANDRA MUKHERJI v. KAMARHATI MUNÍOIPALITY (CALY 


£03 
law f.om the acts of the owner and is really. 
founded upon the principle of estoppel; it pro- - 
ceeds not upon the principle that a grant has 
actually been made, but rather on the principle 
that the owner having allowed the public to enjoy 
the user for any particular purpose is estopped 
from denying the right of the public to this enjoy- 
ment of such user In cases, however 
where the dedication is not express but merely 
implied, and consequently there is no deed defin 
ing the extent of the rights created by the dedi- 
cation, a question may arise as to whether the , 
dedication is of the entire ownership in the land 
or merely ofthe right of user, because . . . a 
dedication is a devotionto public uses, either of 
the land itself or of an easement in it by any un- 
equivocal act of the owner of the fee manifesting 
such clear intention, An owner may appropriate 
land to public use and yet retain in himself all 
such rights inthe soil as are compatiable with 
the full exercise and enjoyment of the public use 
to which the property has been devoted. It is not 
essential to constitute a valid dedication that the 
legal title should pass fromthe owner; nor is it 
inconsistent with an effectual dedication that the 
owner should continue to make any and all uses 
ofthe land which donot interfere with the uses 
for which it is dedicated.” | 

To constitute a dedication of a way to 
the public by an owner of the soil there 
must be an intention soto dedicate, and 
user by the public is evidence of such in- 
tention; there may be dedication of a way 
to the public fora limited purpose, as for 
a footway, but there cannot be a dedica- 
tion toa limited part of the public: Poole 
v. Huskinson (6). And in order to estah- 
lish that a road is a public road, it is 
sufficient, if acts of user by _the public 
are shown to have been acquiesced in by 
the owner of the land over which the road 
passes and these acts are of such acharac- 
ter as to warrant the inference that the 
owner intended to make over to the 
public the right to use the land as a 
public highway: Anderson v. Jagadamba 
Debi (7), referring to Dovaston v. Payne 
(8). Such being the law, there may be 
roads over which the public have a right 
of way and yet the road qua road may 
still be private property. But upon the 
finding at which the Court of Appeal be- 
low has arrived and to which I have al- 
ready referred, namely that the public in 
general and not the residents of the neigh- 
bourhood only have a right of way over 
the strip of land in question and that there 
has been no instance of any member of 
the public having been ever disallowed the 
use of the strip of land as road, there can 
be no room for the contention that the roag 

(6) (1843) 11 M & W 827; 152 E R 1039; 6 R R 
782 


(6C LR 282. 
(8) (1795) 28m. LClgth Ed. 157; 2 HBL. 527; 3 
R 497. 
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qua road is still the private property of 
the plaintiffs. If the case had to be dealt 
with under Act I of 1884 priorto the 
amendment introduced by Act IV of 1894, 
there could be no question whatever that 
s. 30 of the Act would have applied to 
the road in question. The question, how- 
ever, is whether the latter Act introduced 
any changein the law. In. the District 
Municipal Improvement Act (IIT of 1864), 
there wasin s. 2 the following defini- 
tion of “Highway”: 

“The word “Highway” shall mean any road, 
street, square, court, ally or passage, whether a 
thoroughfare or not, over which the public have a 
right of way; and also the road way over any 
public bridge or causeway.” 

And in s. 10 of the Act it was said that 
all public highways ‘not being private 
property’ shall vest in and belong to the 
Municipal Commissioners, while under 
s 11 the Commissioners could by agree- 
ment with the person in whom the property 
inany highway was vested, take it over 
so asto vest it in themselves. In the next 
Act, the Bengal Municipal Consolidation Act 
(V of 1876), ‘road was defined in precisely 
the same words in which itwas defined in 
the later Act, the Bengal Municipal Act (III 
of 1884), the word ‘Highway’ being abolish- 
ed. The reason for such abolition prob- 
ably was that the technical meaning at- 
tributed to the word by the English 
Highway Act of 1835 was not considered 
suitable to this country. Sections 32 and 
33 of the Act made similar provisions, 
except forthe inclusion of other things, 
namely, bridges, embankments, tanks, ghats, 
wharves, jetties, wells, channels and drains, 
as there were in ss. 10 and 11 of the previous 
Act. These provisions were produced in 
ss. 30 and 31 of Act III of 1884. It seems 
noteworthy that in all the three Acts of 
1876 and 1884, the same distinctive 
feature has all along remained present, 
namely that notwithstanding that each of 
these Acts brought within its purview all 
roads, over which the ‘public’ had a right of 
way, a distinction was made and kept up 
all through as between roads which were 
not private property and roads, the pro- 
perty in which remained vested in the 
owners of land itself. 

Two cases cameup before the High Oourt, 
one under the Act of 1876 and the other 
under the Act of 1864. In the former of 
these cases, Chairman, Nathati Municipa- 
lity v. Kishori Lal Goswami (9), the Muni- 
cipality claimed compensation money award- 
ed under the Land Acquisition Act for the 

(9) 13 C 171. 
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whole of the soil of what was found to be 
a public road, on the ground that they 
had atitle to the property under s. 32 of 
the Act of1876, while the Zemindar claim- 
ed jton.the ground that notwithstanding 
that the road was a public road the soil was 
his. Following the decision in The Vestry 
of St. Mary, Newington v. Jacobs (10) it was 
held that “road” in s. 320f the Act did 
not mean everything above and below the 
road and that the sub-soil, therefore, did 
not belong to the Municipality. In the 
second case it was held similarly that s. 10, 
Act IM of 1864 did not deprive a person of 
any right of private property that he may 
have in land used as a public road, nor did 
that section vest the sub-soil of such Jand 
in a Municipality, end that when such land 
was no longer required as a public road, 
the owner was entitled to recover posses-- 
sion. In this last mentioned decision re- 
liance was placed on the earlier decision. 
in Chairman, Naihati Municipality v. 
Kishori Lal Goswami :9), and reference also 
was made to the decision in Nihal Chand v. 
Azmat Ali Khan (11), in which it was held 
that the word ‘road’ used in the N. W. P. 
and Oudh Municipal Act (SV of 1873) did 
not include the sub-soil. It was at this 
stage that Act 1V of 1891 was passed, S. 22 
of which introduced the words ‘including 
the soil and all’ between the words ‘roads 
and bridges’ in the opening sentence of 
s. 30, Act III of 188. | | 
The question is whether by inserting 
these words the legislature intended to dis- 
join the clause “not being private pro- 
perty,” ete, by which the words “all roads’ 
had been governed all along since 1864, 
Tt should be noted that the effect of such 
disjunction would be to obliterate the dis- 
tinction which I have pointed out above as 
between the twoclasses of roads of which 
the Acts had all along taken cognizance, 
over both of which the ‘public’ had a right 
of way, giving the word ‘public’ not the 
strict buf the loose meaning in which I 
understand the word as used in the Acts. 
T am not prepared to hold that such was 
the intention of the legislature. Lam in-. 
clined to the view that all that the legis- 
lature intended to do by the enactment 
aforesaid was to include the vesting of the 
soil along with the surface of the road 
under s. 30 of the Act. In England although 
the surface only of a highway vests in a 
Courts have enlarged the 


meaning of such vesting 8028 to give 
e 


10) (1870) 7 Q B 41. 
oD 7 A 362; A W N 1885, 56. | 
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Local Authorities a limited right to the 
stratum of the sub-soij immediately below 
the surface: See Coverdale v. Charlton 
(12), Rolls v. Vestry of St. George South- 
wark (13) and Mayor of Tunbridge wells v. 
Baird (14). These decisions laid it down 
that not merely the street surface but some- 
thing more passes ; .so much of the depth 
below the surface, as was essential for the 
making, maintenance and occupation and 
exclusive possession of the street for the 
use of the public being included in the 
vesting. 

The law in England as it stands to-day, 
as the result of judicial decisions and sta- 
tutory vesting, is that the freehold is not 
transferred to the authorities, but the effect 
is to vest in the authorities the property 
in the surface of the street or road and in 
so much of the actual soil below and the 
air above as may reasonably be required 
for its control, protection and maintenance 
as a highway for the use of the public, and 
to this extent the former owner is divested 
of the property (Halsbury’s Laws of Eng- 
land, Hailsham Edition, Vol. 16, p. 300, 
where some of the above-mentioned cases, 
as alsoa number of other cases, are cited). 
Amongst these, reference may be made 
to Finchley Electricl Light Co. v. Finchley 
Urban Council (15), in which Collins, M. R, 
said: “That whichis vested in the area 
of the user." To what extent, if any, the 
Indian Legislature has gone beyond these 
decisions, by using such words as ‘‘and 
belong to” in s. 30 or “to take over the pro- 
perty therein” in:s. 31 of Act HJ of 1884 or 
similar expressions respectively, in ss. 95 and 
96 of Act XV of 1932, is a matter into which 
I donot desire to enter here. But the 
point that I am now on is that the 
legislature by (sic) the amending the Act of 
189: included the soil along with the road 
m the vesting that takes place under 
s. 30. 

In Chairman, Howrah Municipality v. 
Kshetra Krishna Mitter (4) in which a 
ghat was concerned, Mookerjee, J. (Ram- 
pini, J., agreeing) in construing s. 30 as it 
ran efter ihe amendment aforesaid 
took if that the expression “not being pri- 
vate property”, ete., still governed the 


(12) (1878) 4QBD 104; 48LJ Q B178;40L T 88; 
27 W R257. 

(13) (1880) 14 Ch. D 785; 49L J Ch. 691; 43 L T 140; 
28 W R 867 . 


(14) (1996) A 0431; 65 L JQB 45l; 74 L T335; 
60.7 P 788. 


(15) (1903) 1 Ch. 437; T2 LJ Ch. 297; 88 L T215; 
SL W R 375; 67 JP 97; 1 LJ R M4, YTLR 
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words “all road.” This, it is true, was obiter, 
In Chairman, Howrah Municipality v. Hari 
Das Dutt (1, the facts were the following: 
the plaintiffs alleged that a pathway was 
private and not a public pathway and 
asked fora perpetual injunction restrain- 
ing the Municipality from interfering with 
its exclusive user by the plaintiffs. Their 
case was that the Municipality had been 
trying to make the pathway a public 
pathway by causing false reports to be 
submitted by the Municipal Officers and 
getting entries made to the effect in the 
existing maps and records. The Munici 
pality pleaded inter alia that the pathway, 
was not a private pathway but was a 
‘road’ within the definition of the Act and 
was vested in the Municipality, and that, 
in the alternative, it was a road under 
the control of the Municipality. The 
Munsif granted the injunction, holding that 
the pathway was aprivateone. The Judge, 
on appeal by the Municipality, held that 
though the pathway was a ‘road’ over 
which the public might have a right of 
way, it did not necessarily vest in the 
Municipality under s. 30 of the Act,and 
made a declaration to that effect, wilhdraw- 
ing the injunction which the Munsifhad 
granted. He thought that it was not 
necessary for him to decide the question 
whether the pathway was one over which 
the public had, as a matter of fact, a 
tight of way and whether, in that event 
the pathway was under the control of the 
Municipality. The case was taken on 
appeal to this Court by the Municipality 
and in that appeal it was held that the 
construction of s. 30, which the Judge had 
adopted, was correct, but it was necessary 
to determine the second question which 
the Judge had left undetermined; and in 
that view of the matter the case was 
remanded for further hearing and fresh 
decision. Fletcher, J. (Richardson, J., 
agreeing) observed thus in his judgment: 

“The first question is—Is the pathway vested in 
the Municipality under s. 30, Bengal Municipal Act ? 
That depends upon the construction of the section. 
The section has been amended by recent legislation 
and itis argued that by reason of that amendment 
the statute operates to vest all roads whether 
private or not within the limits of the Municipality, 
That view is supported by two unreported decisions 
of this Court, both by asingle Judge of this Court. 
On the other hand in @ considered judgment of 
Mookerjee, J. in Chairman, Howrah Municipality 
v. Kshetra Krishna Mitter (4), the learned Judge 
has put what to my mind is ths only possible 
construction of s. 30. Jagree with the learned Judge 
in the view ho has expressed there as to the meaning 
of the section, Any other view, I think, is outside tae 
range of argument,” 


£06 


Of the two unreported decisions ` refer- 


red to in the above passage one was the 
decision in Kumud Bandhu Das 
Gupta v. Kishori Tal Goswami 
9 Ind. Cas. 562 (2) In that case 


Coxe, J. held that upon the findings of 
fact arrived at by both the Courts below the 
pathway in question which the plaintiff in 
that suit claimed as his private property 
was not a ‘road’ within the meaning of 
s.6 (13) ofthe Act, a finding which was 
enough tosupport the decree which was 
being challenged before him. But the 
learned Judge went on to construe s. 30 
of the Act and observed thus: 


“Ib appears to me that if the words in parenthesis 
apply to‘roads’ as well as to ‘bridges, tanks, “etc., 
the words ‘and all' in the first line of the section are 
superfluous. Moreover, as is pointed out by Mr. 
Collier, a commentator on this Act, whose view on 
this point appears tome to be correct, before the 
amendment of the Actin 1894 the words in paren- 
thesis could hardly have applied to ‘roads’ because 
before the amendment the word ‘road’ did not include 
the soil, but related merely to the surface, and 
having regard to the definition of road in the 
‘Act it was not possible that the surface of any road, 
as defined in the Act cculd be private property. 
In 1894 the words ‘including the soil’ were added 
and it then became necessary to decide whether 
the sub-soil of roads, which hadnot up till then 
been included in the scope of the Act, should in 
the case of private property vest in the Com- 
missioners or not. The express insertion of the 
words ‘and all’ is en indication that the legis- 
Jature intended thatthe sub-soil should follow the 
surface, and should ceise to be private property as 
the surface had already ceased under the original 
Act before the amendment. In any case, as the 
words at present run, they must grammatically be 
construed in the sense contended for by the 
appellant. It is true that it is difficult, if not 
impossible, to reconcile this constraction with 
s. 31. But this difficulty may be due toa 
slip in drafting and need not compel me to 
construe s. 30 otherwise than in the ordinary 
grammatical way. If, therefore, the lands in suit 
are a road as defined in the Act, they must, I think, 
vest in the Municipality unders. 30.” 

The observations quoted above are 
obiter. Nextly they have for their foun- 
dation an erroneous assumption that before 
the amendment of 1894 the words in 
parenthesis did not govern the word 
Soads'—an assumption which is clearly 
untenable and has not been sought to be 
justified before us. Thirdly, tbey proceed 
on the basis of another assumption that 
having regard to the definition of the 
word ‘road’ in the Act it was not possible 
that the surface of any ‘road could be 
private property. And this assumption 
entirely overlooks the dislinction to which 
I have referred and which, as I have 
already stated, has been consistently main- 
tained in the Acts of 1864, 1876 and 1884. 
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Lastly as has been noticed by the learned 


Judge himself, the construction which 


found favour with him would not fit in: 


with the very next section; and the diffi- 
culty can only be removed by making 
another assumption, equally unwarranted, 
that there was a slip in drafting that 
section. If there was a slip, it is clear 
that. that slip was not corrected ever since 
1864. A grammatical construction, which 
is open to so many objections and pro- 
duces result which are so unsatisfactory 
can hardly be preferred to a construc- 
tion, which, though not strictly gram- 
matical, applies more consistently to the 
act in all its parts: see Haster Counties 
& Companies v. Marriage (16). The other 
unreported decision referred to in the 
judgment of Fletcher, J., gives no reasons, 
and need not be discussed. There is a 
recent decision of this case, Beer Bikram 
Kishore Manikya v. Chairman, Comilla 
Municipality (3), in which my learned 
brother Nasim Ali, J. has adopted the afore- 
said grammatical construction. 

The learned Judge has not gone so 
far as Coxe, J. did, and has not suggested 
that prior to the amendment of 1894 the 
words in parenthesis did not govern the 
word ‘roads’. 

l am firmly of opinion that to give a 
reasonable and consistent meaning to the 
provisions of the Act the grammatical 
construction based on the principle 
of proximity should not be 
and that s.30 of the Act should be con- 
strued in the manner in which it was 
construed by Mookerjee, J. (Rampini, J. 
agreeing) in Chairman, Howrah Munici- 
pality v. Kshetra Krishna Mitter (4),and 
by Fletcher, J. (Richardson, J. agreeing) in 
Chairman, Howrah Municipality v. Hart 
Das Dutt (1). In that view of the matter, 


adopted, ' 


there can be no question that upon the - 


findings of the Court of Appeal below as 
regards the character of the road .in the 
present case, the road, qua road, includ- 
ing the sub-soil, was vested in and does 


belong to the Commissioners under s. 30. 


of Act II of 1884 as amended by s. 22 of 
Act IL of 1894. I am also of opinion that 
s. 95,- Bengal Municipal Act (XV of 1932) 
has not, beyond doing away with the 
definition of ‘road’ as 
Act of 1884 which led to some confusion 


contained in the. 


and difference of opinion ahd introducing - 


two definitions of ‘private street’ and 
‘public street? [s. 3, cl. (43) and s. 3, cl. (44), 


(16) (1860) 9H L O 32; 31 L J Ex. Ch. 13; 7 Jur, 
(N. 8) 53; 8 W R 748, ; 


1936 
which mote precisely define the rights 
of the owner ‘of the land con- 


cerned, has not made any substantial 
change in the rights of the Municipality 
in such pathways as the Act purports to 
deal with. 

. In any case, the words of s. 95 of the 
Act are, in my opinion, so plain that I 
can see no eScape from the conclusion 
that the land in the present suit, coming 
as it admitiedly does within the definition 
of a ‘public street’, has on the Act coming 
into force, vested in and came to belong 
to the Commissioners even if it be assum- 
ed that the repealed Act had not already 
produced any such effect. The Court of 
Appeal below appears to have been of 
the same opinion. We have been asked 
on behalf of the plaintiffs to determine 
to what extent their proprietary rights, 
as owners of the land, have been lost to 
them. by the operalicn of the Acts or 
any of them. We do nct see any neces- 
sity to go into a question which has not 
yet arisen and will have to be decided 
when, if ever it will arise. Here the only 
cause of action upon which tke suit was 
founded was one which arose in connec- 
tion with the surface of the road and its 
soil meaning by that word so much of 
the depth below the surface as was 
essential for the making, maintenance, 
occupation and exclusive possession of the 
road qua road for the use of the public. 
It was on that cause of action that the 
reliefs were asked for in the suit. Itis 
true that the Municipality denied the 
litle of the plaintiffs to the land itself, 
but this they did only as a plea to repel 
the prayer for such reliefs as were asked 
for and as were pertinent to the cause 
of action. That plea has been over- 
ruled by the learned Judge and so no 
controversy on that question can 
ever arise again. But to avoid any dif- 
cully arising in future I think we should 
make it clear in our order that the plain- 
tiffs’ prayer for declaration of their title to 
the plaint land qua road including its soil 
and for 2 declaration that the defendant 
Municipality has no right, title or interest 
in the same, and also their prayer for the 
injunction as made in the plaint are dis- 
missed, and that no other question is now 
decided. The result, in my judgment, is 
that the questions formulated fer our 
decision should be answered in the manner 
following: 1. Roads over which the public 
have a right of way, if they are not 


private property, vest in the Municipality. 
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under s.30 of Act TII of 1884 as amended 
by Act IV of 1894. Yes, in so far asitis a 
decision onthe question of construction of 
the aforesaid section. And the appeal 
should be dismissed with costs, fee being 
allowed for the hearing before the 
Division Bench according to scale, and for 
the hearing before this Bench at five gold 
mohurs. 

Jack, J.—This Reference has arisen out 
of an appeal in which the plaintifi-appel- 
lants pray for a declaration of their title 
to a strip of road in Kemarhati Munici- 
pality connecting their private ghat with 
the Pithuri Ghat Municipal Road. In the 
suit which was instituted on November 3, 
1930, they also prayed for an injunction 
on the Municipal Commissioners restrain- 
ing the latter from interfering with their 
possession. The defendant Municipality 
deny the plaintiff's title and maintain that 
the disputed land is part of the Pitkuri 
ghat road belonging to the Municipality 
which has all along been maintaining 
it, It has been found that the disputed 
piece of road way is on land blonging to 
the plaintiff's but that the public have a 
light of way over the land as showing by 
their free and uninterrupted use of it for 
avery longtime. On these findings of fact 
the suit was dismissed. In second «ppeal 
the plaintiffs maintain that their title should 
have been declared (even if they were 
given no other relief) on the ground that 
under tle provisicns of ihe Bengal Muni- 
cipal Act VI of 1884 (which was the Act 
in force when that suit was instituted}, 
the land being private properly has not 
vested in the Municipality and that 
Bengal Municipal Act AV of 1932 has not 
retrospective effect. 

The appeal has been referred to this 
Bench on account of the decision of 
Chairman, Howrah Municipality v. Hari Das 
Dutt (1}, by which the learned referring 
Judges state that they are pressed. In 
connection with the reference two questions 
are framed for our decision, viz. (1) Do 
roads over which the public have (sic) a 
right of way in a Municipality vest in 
Municipal Commissioners? (2) Was the 
case, Chairman, Howrah Municipality v. 
Hari Das Dutt (1), | correctly decided ? 
Under s. 95, Bengal Municipal Act XV of 
1932, all public streets including the soil, 
the pavements, stones and other materials 
within the Municipality shall vest in and 
belong to the | Commissioners. Public 
street (as defined ins.3, cl. 30) means any 
street, road, lane, gully, alley, passage, 
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pathway, square or court, whether a 
thoroughfare or not over which tke publis 
have a right-of way. 

The first question for decision must 
therefore be answered in the affirmative. 
But obviously the learned Judges really 
want our decision whether under s. 30 of 
Act II of 1884 as amended in 1894 a 
road including the sub-soil vest in the 
Municipal Commissioners, if the roadway 
is one over which the public have a right 
to pass. This is their view and they are of 
opinion thatthe case, Chairman, Howrah 
Municipality v. Hari Das Dutt (1), in which 
the contrary view has been expressed, was 
wrongly decided. In that suit the plaintiffs 
sued the Howrah Municipality for a per- 
petual injunction restraining them from 
interfering with the exclusive use of a 
certain pathway by the plaintiffs, and 
claiming that it was private pathway. It 
was held that the pathway was a private 
pathway and therefore did not vestin the 
Municipal Commissioners under s. 30 of the 
Act of 1884 as amended by the Act of 
1894 as that section did not operate to 
vest all roads, whether private or not, 
within the Municipality in the Municipal 
Commissioners. That decision I think was 
right. The learned Judges in that case, 
however, also held that if the public had 
a right of way over the pathway then 
the Municipality would have a right of 
control under later sections of the Act, 
inferring thatin that case the path would 
not vest in the Municipal Commissioners. 
In this, with all due respect, I think they 
were wrong for, if the public had a 
right of way, the owner would have ceased 
to have any separate right if the path was 
a pathway for, as a pathway, it would 
have ceased to be private property, and 
under s. 30 of the Act would have vested 
in the Municipality. The learned Judges 
who have referred these questions reach- 
ed the same conclusion as to the appli- 
cation of s. 30 of the Act of 1884, but by 
a different route. ‘Road” is defined in the 
Act of 1884, as 


“a road, street, square, court, alley or passage, whe- 
ther a thoroughfare or not, over which the public 
have a right of way.” 


and s. 30 of the Act runs as follows: 


“All roads (including the soil and all) bridges, 
ghats, wells, channels and drains in any Munici- 
pality (not being private propeity and not being 
maintained by Government or at the public expense) 
now existing, or which shall hereafter be made 
and the pavements, stones and other materials 
thereof and all the erections, materials. implements 
and other things provided therefor shall yest in 
and belong to the Commissioners”, 
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The learned Judges say that the words 
in parenthesis “not being private property 
and not being maintained - by Government 
or at public expense” do not apply to 
the roads but only to the bridges, tanks, 
ets., because of the words “and all” in- 
serted after roads and hefore bridges, etc; 
the context, however, shows that the words 
‘not being private property” must have 
been intended to apply to roads notwith- 
standing the separating words “and all” 
for otherwise the words “in any Munici- 
pality” would also be divorced from the 
words “roids”, and further the words 
“not being maintained by the Government 
or at the public expense” would þe dis- 
connected from the words “all roads”, 
though in each case it is evident that 
they were used in connection with the 
roads as well as bridges, etc. I am not 
impressed with the interpretation favoured 
by the learned referring Judges based 
on the grammatic construction of the 
sentence following the decision of two 
single sitting Judges in Kumud Bandhu 
Das Gupta v. Kishari Lal Goswami 9 Ind. 
Cas. 562 (2) and Beer Bikram Kishore 
Manikya v. Chairman, Comilla Municipality 
(3), but rejected by their Lordships Ram- 
pini and Mookerjee, JJ. in Chairman, 
Howrah Municipality v. Keshtra Krishna 
Mitter (4). Mv impression is that the 
words “and all” were possibly introduced 
merely to make ihe sentence more eup- 
honious. If it had read “all roads (in- 
cluding the soil) bridges, tanks, ete.” 
it would not have been so euphonious as 
the sentence “all roads (including the soil) 
and all bridges, tanks, etc.” and the addi- 
tional words were added when the clause 
“including the soil” was introduced by 
the amending Act of 1894. The use of 
the word “private” as applying to roads is 
explained I think because roads in this 
section in s. 38] and in s. 217, cl. (1) 
(where public roads are referred to) meant 
roads in the ordinary sense including - 
private roads and not exclusively roads 
over which the public had a right of way 
the definition of roads in the Act not 
applying as repugnant to the context. 
Long continuous user by the public with 
the owner’s knowledge and acquiescence 
raises a presumption of dedication to the 
public for use as a road including such 
portions of the sub-soil as were necessary 
for the maintenance of the road and itis - 
these non-private rights in the land that 
vest in the Municipality. This was the 
view taken in Chairman, Howrah Munici- 
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pality v. Kshetra Krishna Mitier (4). Ac- 
cordingly such roads as roads cannot be 
regarded as private property and vest in 
the Municipality. Since therefore ihe plaint- 
iffs’ claim was really for declaration to 
their title to the land in suit as a road- 
way the suit was rightly dismissed though 
both the Courts have found that the 
plaintiffs have a good title to the land over 
which the road was made. 

The discussion raised in this appeal is 
somewhat academic for s. 30 or the Act 
of 1894 is no longer of any practical im- 
portance whatever since there can be no 
Question that under s. 95, Municipal Act 
of 1932, all roads in a Municipality over 
which the public have aright of way now 
-vest in the Commissioners; and, if s. 30 
of the amended Act of 1894, had been 
construed against the Municipality, the 
Municipality could immediately bring a 
suit under the existing law and get a 
declaration that the land had vested in 
the Municipality. There is ample autho- 
rity for the view that in such cases the 
law as it now is can be applied to lessen 
litigation. For example, the cases Rai 
Charan Mundal v. Biswa’ Nath Mondal (17) 
and Suresh Chandra Vv. Kanti Chandra (18) 
may be referred to. I agree, therefore, 
with my learned brother Mukerji, J. 
that, the appeal should be dismissed, the 
first question answered in the affirmative 
and the second question partly in the 
affirmative and partly in the negative as 
I have indicated. 

D. N. Mitter, J.—I have had the plea- 
sure and the advantage of reading before- 
hand the judgment just delivered by my 
learned brother Mukerki, J. I agree en- 
tirely that the question referred to the 
Full Bench should be answered in the 
way he has answered them. I so entirely 
agree with the conclusions reached by 
‘him and generally with the reasons on 
which tbe said conclusions are based that 
I have nothing further to add, 

S. K. Ghose, J.—Tne questions of law 
referred to the Full Benen are : 

“(1) Do roads over which the public have a 


right of way in a Municipality vest in the Muni- 
cipal Commissioners ? 


“(2) Wasthe case, Chariman, Howrah Municipali- 
ty v. Hart Das Dutt (1), correctly decided ?" 


“The matter arises out of a second appeal 
preferred by the plaintiffs whose case is 
that the land in suit is their private prc- 


(17) 20 © LJ 107; 26 Ind, Cas. 410; AI R 1915 Cal. 
. (18) 47 CL J 536; 110 Ind, Ons. 715; A I R 1928 
Cal, 436, ae ta 
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perty and that the Kumarhaty Municipal 
ity has no title to it. This land is acon- 


_tinuation of a public street which is on the 


east side; onthe west there is a private 
ghat ofthe plaintiffs. The suit was ins- 
tituted on November 3, 1930, when the 
Bengal Municipal Act III of 1884 was in 
force, but duringits pendency that Act 
was replaced by the Bengal Municipal 
Act XV of 1932. The Courts below have . 
concurred in finding that the land in ques- 
tion isineluded in the rent-free property 
of the plaintifis and that the public have 
a right of way over itso that it is a “road” 
as defined in s. 5 (13) of the Act of 1834. 
‘The contention of the plaintiffs-appellants 
is that in accordance with s. 30 of the 
Act of 1884 the property in the road rc- 
mains with them and doesnot vestin the 
Municipality. The lower Appellate Court 
pointed out that under s. 95 of the Act 
of 1932. 

“all public streets, without reservation of private 
property in such streets, lave become vested in 
the Municipality,” 
and it held that the declaration which is 
sought for under ths old Act would be 
infructuous because the Municipality could 
by another suit obtain a declaration in 
its favour under s. 95 of the new Act. 
Thereupon a question arose as to whether 
the new Aci would have retrospective 
effect, and the contention for the Munici- 
pality wasthat s. 95 of the new Act has 
made nochange in the law but is of a 
declaratory nature. This contention has 
found favour with the learned referring 
Judges. The question is whether under 
s. 30, Act II[ of 1884, as amended in 1894 
a road, including its soil, vests in the 
Municipal Commissioners if the public 
have a right of way over that road. 
The learned referring Judges take the view 
that the phrase “not being prvate property” 
in s. 30 does not refer to “all roads, includ- 
ing the soil, that it only refers to the suc- 
ceeding words “and all bridges, tanks, ete.” 
This they consider to be the grammatical 
meaning of the section as amended. In this 
they have the support of two decisions of 
this Court. In Kumud Bandhu Das Gupta 
v. Kishori Lal Goswami, 9 Ind. Cas. 562 (2) 
Coxe, J. thought that if the words in 
parenthesis apply to roads as well as to 
bridges, tanks, etc., the words “and all” in 
the first line of the section would be super- 
fiuous and that the express insertion of the 
words “and all” was anindication that the 
legislature intended that the sub-soil should 
follow the surface and should cease to be 
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private property, as the surface had al- 
ready ceased under the Original Act be- 
fore the amendment of 1891. In taking this 
view Coxe, J. was following the comment- 
ary of Mr. Collier. The difficulty in the 
way of this view, as Coxe, J. himself says, 
is that 

“it ig difficult, if not impossible, to reconcile this 


construction with s. 31. But this difficulty may 
be due to a slip in drafting and need nut compel 


me to construe s. 30 otherwise than in the ordi- 
nary grammatical way.” 
Tt does not appear that Coxe, J. had 


before him the earlier case in Chairman, 
Howrah Municipality v. Kshetra Krishna 
Mitter (4) which was decided by Rampini 
and Mookerjee, JJ. in 1906. There the 
question was with regard to a ghat and 
s. 30 of the Act of 1884 was coustrued 
from that point of view. Mookerjee, J. 
mentioned that under s. 30, as it stcod 
before the amendment by Act IV of 1891, 
“the term “road” comprised only the sur- 
face of the road and not the sub-soil un- 
derneath it as was heldin Chairman Nai- 
hati Municipality v. Kishori Lal Goswami 
(9) and Modhu Sudan Kundu v. Promoda 
Nath Roy (19). In 189£ the legislature 
amended the section so as to make all roads, 
including the soil, vest in the Commis- 
sioners. A question was raised before us 
as tothe true effect of the words 


“not being private property and not being 
maintained by Government at .. sss. public ex- 
pense,” 


which find place in s. 30. In my opinion 
the phrases connected by the conjunction 
“and? must be taken distributively and 
not collectively. The section clearly means 
that all roads, etc., shall vest in the Com- 
missioners, but roads, etc., being private 
property shall not so vest, and roads, etc., 
maintained by Government or at public 
expense shall also not vest. The inten- 
tion of the legislature appears to have been 
not to vest in the Commissioners such 
roads, etc, as are either private property 
or are Maintained by Government or at 
the public expense. But there also a little 
difficulty was felt. 

“So far asghats are concerned, however, it may 
be observed that ss. 30 and 32 overlap and there 
ig an apparent inconsistency.” 

Jt was held in that case thatthe word 
ghat in s. 30 was not intended to include 
the burning ground that the title to the 
burning ground did not vestin the Muni- 
cipality, but that the ghat itself belong- 
ed to the Municipality. The next case, 
Chairman, Howrah, Municipality v. Hari 
Das Dutt (l) was decided in 1915 by 
i (19) 20 O 732, ' 
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Fletcher and Richardson, JJ. There the 
subject-matter was a pathway which was 
held to be private, and tle question was 
whether it vested in the Municipality 
under s. 30. Fletcher, J. discarded the 
view of Coxe, J. in Kumud Bandhu Das 
Gupta v. Kishori Lal Goswami 9 Ind. 
Cas. 562 (2) which was quoted in argu- 
ment and followed that of Mookerjee, J. 
in Chairman, Howrah Municipality V. 
Kshetra Krishna Mitter (4) declaring “any 
other view I think is altogether outside the 
range of argument.” Then he proceeded to 
say: 

“Then comes the other question. The learned 
Judge hasnot found whether the public have or 
have not a rightto go over the pathway in ques- 
tion. If the public have aright to go over the pri- 
vate pathway then the Municipality, under certain 
later sections of the Act, have been given the 
power of ‘control, ths difference being that, in the 
ease of roads vested inthe Municipality, they are 
the body responsible for the lighting, watering, 
sewering and clearing the roads and, in the other 
case, where the road is not so vested in the 
Municipality, they have only the power of control 
to prevent the road from becoming a nuisance or 
the rights cf the public from being interfered 
with, The learned Judge has failed to consider 
that case altogether and he has made a declara- 
tion that this is a private pathway.” 

Ultimately the case was remanded for 
the determination of this question. Tnere- 
fore the view taken was that private path- 
ways do not vest in the Municipality under 
s. 30, but that if the public have a right 
of way over sucha pathway the Munici- 
pality have “a right of vontrol as con- 
ferred by the later sections of the Act.” 
These and othercases were before Nasim 
Ali, J. in Beer Bikram Kishore Manikya 
v. Chairman, Comilla Municipality (3) 
which was decided in 1935. He favoured 
the view that “private property” would 
not refer to “roads.” But he proceeded to 
remark: 

“If, however, the words “private property” be 
taken to refer to roads as well, only private 
roads or pathways would be exempted...... s. 31 evi- 
dently contemplates private roads, the surface of 
which did not vest in the Municipality under 
s. 300f the Act before the amendment of 1894.” 

Mr. Panchanan Ghose for the appellants 
before us has strenuously contended that the 
parenthetical clause ‘not being private 
property, ete., must refer back to “all 
roads” finding support from Coxe, J., and 
Nasim Ali, J., and further that “private 
property” includes land belonging to a pri- 
vaie individual but over which the 
public have a right of way, such as tke 
land in dispute in this case. His contention 
is that the public right ig a right of pass- 
age only and the owner retains his pros 
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perty inthe soil and that therefore such 
a “road” would be private property” and 
would not “vest in and belong to the Com- 
missioners.” Dr. Mukherji for tke cther 
side has contended that the parenthetical 
clause does not apply to “all roads” and 
that even if it does, the word “roads” has 
been losely used and not strictly in aecord- 
ance withits definition in the Act. Ac- 
‘cording to the latier argument, only such 
roads are excepted as are private roads 
yua Toads, t.e, over which the public have 
no right of way. In this connection Dr. 
. Mukherji has contended that it isa well 
established canon thet a grammatical 
construction should nct be followed if it 
leads to inconsistency if not absurdity. 
As to this itis just as well as to recognize 
that opinion is by no means uniform as 
to what the grammatical construction of 
the particular passage in s. 30 is. What 
Coxe, J. who took to be the gremma- 
tical construction did not find favour with 
Fletcher, J. who took it to be altogether 
outside the range of argument. A refer- 
ence to the older -Acts will now be useful. 
In the District Municipal Improvement 
Act, Act III, of 1864 iherelevant e. 10 runs 
as follows: 

“All public highways in any place to which 
this Act shall be extended (not being the pro- 
perty of and repaired by and kept under the 
ecntrol of the Government, and not being private 
property) existing at the time this Act comes into 
operation, or which shall afterwards be made, 
and the pavements, stones and other materials 
thereof, and also all erections, materials, imple- 
ments and other things provided for such high- 
ways shall vest in, and belong to the Municipal 
Commissioners.” 

Here there is no question that 
parenthetical clause, which is practically 
the same as ins. 30 of the Act of 1884, 
refers to ‘all public highways.” “Highway”, 
is defined thus: 

“Highway shall mean any road, street, square, 
court, alley, or passage, whether a thoroughfare 
or not, over which the public have a right of way, 


and also the roadway over any public bridge or 
causeway.” 


With the exception of the last clause 
the definition is the same as that of a 
“road,” in the subsequent Acts. But in 
s. 10 the words “all public” before “high- 


ways’ is noteworthy. The next s. 11 runs 
thus: 


“It shall be lawful for the Municipal Commis- 
Sioners to agree with the person or persons in 
whom the property in any highway is vested, to 
take over the property therein, and after such 
agreement to declare by notice in writing put 
up in any part» of such highway that the same 
has become a public highway, “Thereupon such 


the 
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highway shall vest in the Municipal Commissioners, 
and shall thenceforth be repaired and kept cut of 
the Municipal Fund” 


The next Act was the Bengal Municipal 
Act, 1876, (Act V of 1876), in which the 
corresponding sections are ss. 32 and 33, 
The first paragraph ofs. 32 runs thus: 

“All roads, bridges, embankments, tanks, ghats, 
wharves, jetties, wells, channels and drains in any 
Municipality (not being private property) and not 
being maintained by Government or at the public 
expense, now existing or which shall hereafter be 
made, and the pavements, stones and other materials 
thereof, ard all erections, materials, implements and 
other things provided therefor, shall vest in and 
belong to the Commissioners,” 

It will be noted that the term "roads" 
is substituted for “public highways,” an 
expression which has a technical meaning 
in English Law, and between “roads” and 
the parenthetical clause some new items, 
“bridges, etc.,” are introduced. It is a rea- 
sonable inference that the parenthetical 
clause does not cease to govern “roads” 
and that it governs all the items “roads, 
bridges, ete.” Section 6 (16) gives a defini- 
tion of “road” which is practically the same 
es that of “highways” in the previous Act 
and is identical with the detinition in the 
subsequent Act. Section 33 also mentions 
“road.” In the succeeding Act IIL of 1884, 
ss. 30 and 31 maintain in the identical 
language and provisions. Thereafter occurr- 
ed decisions to the effect that the word 
“roads” comprised only the surface of the 
roads, but did not include the sub-soil which 
belonged to the zemindar within whose 
estate the roadj was situated: Chairman, 
Naihati Municipality v. Kishori Lal Go- 
swami (9) and Modhu Sudan Kundu v. 
Promoda Nath Roy (19). Hence the 
amendment by Act IV of 1894 by which the 
words ‘including the soil and all” were 
introduced between the words “roads” and 
“bridges.” Obviously this amendment was 
not intended to disturb the force of the 
parenthetical clause which remained where 
it was and must govern “roads” as also 
the other items “bridges,” ete. This js 
consistent with the interpretation put upon 
the section by Mookerjee, J. in Chairman, 
Howrah Municipality v. Kshetra Krishna 
Mitter (4). But Fletcher, J, in Chairman, 
Howrah Municipality v. Hari Das Dutt 
(1) sought to go further and exclude from 
the scope of s. 30 roads over which the 
public have a right of way by referring 
them to a later section, meaning Possibly 
s. 31. The contention of Mr. Ghose for 
the appellants that roads over which the 
public have aright of way are still private 
property is based upon authorities which 
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were not concerned with the amendment of 
1894. 

The decision in Chairman, Nathati 

Municipality v. Kishori Lal Goswami (9), 
follows the English case The Vestry of St. 
Mary Newington v. Jacobs (10). In Sun- 
daram Aiyar v Municipal Council, Madura 
(20) the matter in issue was the meaning 
of the phrase “vesting streets in a Muni- 
cipal Council” with particular reference to 
the Madras District Municipalities Act. The 
current of authorities in England and India, 
including Chairman, Naihati Municipality 
v. Kishori Lal Goswami (9) and Modhu 
Sudhan Kundu v. Promoda Nath Roy (19), 
was considered and it was held that such 
vesting does not transfer to the Municipal 
authority the rights of the owner in the 
site or soil over which the street exists, 
that it does not own the soil from the 
centre of the earth usque ad coelum, but 
that it has only the right to manage and 
control the surface of the soil and so much 
of the soil below and of the space above 
the surface as is necessary to enable it to 
maintain the street as astreet. This view 
was adopted by Mookerjee and Cuming, dd. 
in Khetra Mohan Ghose v. Corporation of 
Calcutta (21). That was a case in which 
the vesting of a street was considered 
with reference to the Calcutta Municipal 
Act, and Chairman, Nathati Municipality 
yv. Kishori Lal Goswami (9) was also cited. 
The amendment of 1894 was not under 
discussion. It has been said that the effect 
of the amendment is that by the addition of 
the words “including the soil” in 1894, the 
Commissioners have been constituted the 
owners of the roads and all the soil beneath 
and therefore the amendment overrules the 
law as formerly laid down. It is, however, 
another question whether the ownership of 
the soil will continue in the Municipslity 
where the road has been definitely abandon- 
ed or has ceased to exist. For our present 
purpose it may be said that the. effect of 
the addition of the words “including the 
soil” is only this: that where the road 
vests in the Municipality the soil vests 
also, but this does not touch the provision 
that a road which is private properly docs 
not vest. Mi 

In the present Bengal Municipal Act XV 
of 1932 the corresponding sections are 
ss. 95 and 96. The language is completely 
changed though the purport of the enact- 
ment appeais to be the same. The Act 


20) 25 M 635; 12M L J 37, X 
Gy at O 689. 37 Ind, Oas, 98; A Ì R 1917 Cal, 95; 21 
0, W N 234; 240 L J 388. 
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defines public street, s. 3 (44), the relevant 
words being the same as in the case of 
“highways” in the Act of 1884 and of 
“roads” in the succeeding Acis; but goes 
further and defines “private slreet” in a 
negative way (cl. 43), but eubject to a 
minimum requirement .as to dimensions 
or size, to that extent introducing a new 
provision in the law. “Street” is defined 
as meaning a public or private street 
(cl. 51). In s. 95 (1) (a) the term used is 
“all publie streets.” The parenthetical 
clause of the previous Acts ‘finds place in 
sub-s. (1) but the clause referring to private 
properly is omitted. Section 96 on the 
other hand refers to “any street,” etc. Thus 
all through the various enactments we 
find two sections which embrace, ‘among 
other things, all roads with which a Muni- 
cipality has to deal: (1) roads, not being 
private property, which vest in the Muni- 
cipal Commissioners, and (2) roads, property 
in which vests with private parties who 
may arrange with the Commissioners as 
regards control. This gives support to 
Dr. Mukherji’s contention that tne word 
“roads” (or highways or streeis) has been 
loosely used in the two sections and that 
s. 30 in particular excludes only such roads 
which are private properly qua “roads” 
and not roads over which the public have 
a right of way. Private property qua 
roads are referred to in the succeeding 
section. It is further pointed out that 
public roads comprise two classes: (1) where 
the site has been acquired from the Muni- 
cipality, (2) where the site is private but 
the public have the right of way. Ifthe 
second class were excluded s. 30 would be 
confined to the first class only, which is 
absurd, because roads of that class already 
vest in the Municipality apart from s. 30. | 

Therefore the second class of roads must 
be included in the sccpe of s. 30 and only 
private roads over which the public have 
right of way are excluded, there being a 
matter of arrangement unders. 31. Techni- 
cally, it may be said, this is not incon- 
sistent with the Act because the definition 
of “roads” is subject to the usual condition 
“unless there be something repugnant in 
the subject or context.” Moreover, a glance 
at some other sections will show that the 
term “roads”; has been loosely used: s. 217 
(1), for instance mentions “public road,” 
etc.; sub-s. (5) mentions “any road.” It has 
been held that the latter term is not limi- 
ted to roads vested in the Municipal Com- 
missioners: Ram ChandrasGhose v. Bally 
Municipality (5). Section 245 refers to 
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“roads” to be constructed by bustee owners, 
failing which the Municipality may con- 
struct them and recover the cost under 
s. 247. In the present case it seems to 
me the inconsistency disappears if we 
accept the contention, as we must, that the 
word “roads” has been used in ss. 30 and 
31 of Act III of 189! loosely and not in 
accordance wilh the definition in s. 6 (13); 
el. (a) of s. 95 of Act KV of 1932 has 
made no change inthe law. In my judg- 
ment, the answers to the questions of law 
referred must be as follows: 

(1) Roads over which the public have a 
right of way in a Municipality vest in the 
Municipal Commissioners; (2) the case, 
Chairman, Howrah Municipality v. Hart 
Das Dutt (1), was rightly decided in so 
far as it held that under s. 30, Bengal Muni- 
cipal Act, 1881, as amended by Act IV of 
1894 private pathways do not vest in the 
Municipality. Butit was wrongty decided 
in so far as it held (p; 135) that a road 
within the meaning of s. 6, cl. (13) of the 
Act, that is, a road over which the public 
have a right to go,” does not vest in the 
Municipality under s. 30 of the Act. 

Patterson, J—My learned brother 
Mukerji, J» has dealt with the matter be- 
fore the Court exhaustively and in all ils 
aspects. I find myself in entire agreement 
both with the conclusions and with the 
reasons he has given for arriving at those 


conclusions. I concur in his judgment 
and have nothing to add. 
D. : Reference answered. 


_ LAHORE KIGH COURT 
Execution Miscellaneous First Civil Appeal 
No, 1407 of 1935 
May 7, 1936 

. JAI LAL, J. 
NIHAL CHAND—Ossrctor— 
APPELLANT 
V2TSUS 
Firm KHARAK SINGH-SUNDAR SINGH 
— DECREE- HOLDER— RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, r. 50 
—Decree against limited liability company — Order 
under O. XXI, r. 50, tf can be made agatnst share- 
holders. 

No order under O. XXI, r. 50, Civil Pro-edure 
Code, could be passed making the share- 
holders liable when the decree is against a 
limited liability company, and whera such an 
order is passsd the order must be deemed to bea 
nullity and must be ignored by the Court. Jna- 
nendra Mohan v. Rabindra Nath (1) and Rabindra 
Nath v. Jnanendra Mohan (2), followed, 

Ex. Mis. I. C. A. froin a decree of the 
Pe Sub- Judge, Lyallpur, dated May 27, 
1935. 


164—605 & 66 


“Ninkt GANG -FİRM KUARAK SINGH SUNDER SINGH (LAT) 


514 

Mr. Jagan Nath Aggarwal, for the Ap- 
pellant. 

Messrs. Nihal Singh 
for the Respondent. 

Judgment.—A money decree was pass- 
ed against Kapur & Oo., Ltd., in favour 
of firm Kharak Singh-Sundar Singh 
by a Subordinate Judge of Lyallpur. An 
application forthe execution of this dec- 
ree was made by the decree-holder and in 
that application, which was made in 
1931, it was alleged that Harnam Singh, 
Nihal Chand and Manohar Lal were part- 
ners of the judgment-debtors firm and their 
liability as partners to satisfy the decree 
be determined under O. XXI, r. 50 ofthe 
Civil. Procedure Code, and then the decrse 
be executed against them. Notices of this 
application were sent to the three persons 
against whom the decree was sought to 
be executed. It appears that the notices 
were not served on Harnam Singh in spite 
of a note to the contrary on the record of 
the Subordinate Judge. Nihal Chand was 
served bit the case was postponed as the 
presiding Oificer had not attended the Court. 
A note was made that fresh notice be sent 
to Nihsl Chand wao was not present on 
that day, but it appears that no fresh 
notice was sent to Nihal Chand and at the 
subsequent date the Judge merely record- 


and M. L. Puri, 


ed that notice had been served upon 
Nihal Chand and proceeded ex parte 


against him. Notice on Manohar Lal was 
served and ‘he was actually present at the 
first hearing but he absented subsequently 
and proceedings were taken ea parte 
against him. Finally on ex parle evidence 
the Court decided that Harnam Singh, 
Nihal Chand and Manohar Lal were part- 
ners in the judgment-debtor firm and the 
decree could be executed against them. 
In consequence of this order a certiticate 
of non-satisfaction was granted to the dec- 
ree-holders to enable them to execute the 
decree in the Court at Jammu in the Kash- 
mir State territory. 

When an attempt was made to execute 
ihe decree'there, an objection was raised 
on behalf of the three persons concerned 
that the decree could not be executed 
against them as they could not be made 
personally liable. ‘They pointed out to the 
Court that the decree was not against a 
firm but against a limited liability com- 
pany and thatthe provisions of O. XXI, 
T. 50, had no application toa Limited Lia- . 
bility Company, and, therefore, the order 
of the Subordinate Judge of Lyallpur 
holding them liable as partners was not 
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only illegal and without jurisdiction but 
was a nullity. The Executing Court at 
Jammu, lowever, held against these three 
persons, who then preferred an appeal io 
a Superior Court in the Kashmir Stete 
where the proceedings were stayed to 
enable them to move the Court at Lyall- 
pur to withdraw the certificate of non- 
satisfaction. It was apparently recognised 
that the order was illegal but the Court 
felt unable to go behind the certificate of 
non-satisfaction. 

An application wes then made in 1934 in 
the Court of the Subordinate Judge at Lyall- 
pur asking that Judge to withdraw the 
proceedings onthe ground that they were 
being taken in pursuance of an order 
which was anullity. For some reason or 
other the hearing of this application was 
stayed and a year later an application 
was made under s. 151 of the Civil Pro- 
cedure Code, praying thatthe application 
made in 1934 to withdraw the proceedings 
be heard and disposed of on the merits. 
The Subordinate Judge has held that he 
has no jurisdiction, acting under s. 151 
of the Civil Procedure Code,to set aside 
the order which was made in 1931. Hehas 
consequently dismissed the applications. 

The two appellants before me are Nihal 
Chand and Harnam Singh. Manohar Lal 
has not appealed. In reply to a prelimi- 
nary objection that no appeal lies against 
an order under s. 151 ofthe Civil Pro- 
cedure Code, the learned Counsel for the 
appellant contends that he is not appealing 
against the order passed on tke application 
made in 1935 but he is appealing against 
the order dismissing his application made 
in 1934 and that application was made 
under s. 47 ofthe Civil Procedure Code. 
In my opinion this contention of the ap- 
pellant is well founded and I overrule the 
preliminary objection. 

On the merits it is conceded by the 
learned Counsel fcrthe respondents that 
no order could be made by the Subordi- 
nate Judge of Lyallpur making ihe ap- 
pellants personally liable as partners for 
the decree passed against Kapur & Co., 
Limited. His sole contention has been 
that the order having been made after 
notices to the appellants in 1931, the only 
remedy which was opento them was to 
have that order vacated by appeal, review 
or revision and therefore it is not open 
to them after the lapse of three or four 
years to contest the validity of that order 
by an applicaticn made to the executing 
Court. The reply to this contention is 
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that the order passed in 1931 was a 
nullity and therefore must be ignored by 
the executing Court before whom it is 
sought to be enforced, and tkerefore it 
is not en crder which need be set 
aside by appeal, review or by a petition 
for revision. The Counsel for the respond- 
ents concedes the proposition that if the 
order be held to be a nullity, then it need 
not be set aside and thatit can be ignored, 
but he contends that the order is not a 
nullity. But applying the principle under- 
lying the Privy Council judgment in 
Jnanendra Mohan v. Rabindra Nath (1), 
which affirms the judgment of the Calcutta 
High Court in Rabindra Nath v. Jnanendra 
Mohan (2). 1 must hold that the order 
in question is a nullity. No order under 
O. XXI, r. 50, could be passed making 
the share-holders liable when the decree 
was against a limited liability company. 
The Court, therefore, assumed jurisdiction 
which did not vest init and on a subject 
on which the Court could not adjudicate. 
There is, therefore, inherent want of 
jurisdiction inthe Court over the subject- 
matter of the dispute. Under such circums- 
tances the crder must be deemed to be 
anullity and must be ignored by the 
Court. 

I am, therefore, constrained to accept 
this appeal in spile of the fact that I 
feel satisfied that Nihal Chand and Manohar 
Lal in any case had direct knowledge of 
the application and I cannot believe that 
Harnam Singh was ignorant of the proceed- 
ings which were going on in the Court of 
the Subordinate Judge against him. 

I accept this appeal and set aside tke 
order appealed against and direct that 
no proceedings in execution be taken 
against Harnam Singh and Nihal Chand 
personally in pursuance of the order under 
O. XXI, r. 50. Manohar Lal has not ap- 
pealed, therefore there will be no order 
about him. In the circumstances I decline 
to pass any order of costs in this case. 

D. Appeal accepted. 

(1) 60 C 670; 142 Ind, Cas. 324; A I R 1933P C 61; 
37 L W 327; (1933) M W N 178; Ind Rul. (1933) PC 
63; 35 Bom. L R 327; 37 O W N 401; (1933) A L J 343; 
57 CL J 143 (PO. 

(2) 58 C 1018; 136 Ind. Oas. 466; A I R 1932 Cal. 9; 
35 O W N 587; Ind. Rul, (1932) Cal. 194, 


1936 


ALLAHABAD HIGH COURT 
Execution First Sa Appeal No. 217 of 
1931 
March 24, 1935 
NAMAT ULLAS AND RACHHPAL 
SINGH, JJ. 

Musammat KULSUM BIBI—Ossector— 
APPELLANT 
VETSUS 
SHIAM SUNDER LAL AND ANOTIER— 


DEcREB-HOLDERS AND OTHERS—RESPONDENTS. 

Muhammadan Law—Gift—Rule of Muhammadan 
Law prevails— Gift, when complete — Widow in 
possession of property given in lieu of dower— 
Right to remain in possession, extent of—Creditor 
of husband, when can oust her—Oral gift by husband 
to wife—Validity—Gift for dower-debi— Preference 
over other creditors — Gift, if rendered tnvalid— 
Transfer of Property Act (IV of 1882), ss. 122, 53— 
Prectice—Pardanasbin lady, statement of—Con- 
struction. 

The Courts in deciding as to whether or not a 
particular transaction is a gift according to 
Muhammadan Law, would look not to the provisions 
j ofs. 122, Transfer of Property Act, butto the iule 
of Muhammadan Law, onthe point. Thatis to say, 
that they will consider whether the transaction isa 
valid gilt according to Muhammadan Law, and if it 
is so, then, it will be treated as a gift, the provision 
of s. 122, Transfer of Property Act notwithstanding. 
In re Musa Miya Kader (8), relied on. [p, 519, col. 1.] 

According to the Muhammadan Law, an oral gift is 
complete as soon as a declaration of gitt by the donor, 
acceptance by the donee and delivery of possession 
is given by the donor to the donee. When these 
essential conditions are complied with, the gift 
becomes perfectly valid and if a written dezd is 
executed afterwards, the deed may not be admis- 
sible in evidence for want of registration; but the 
oral gift would be valid notwithstanding. Nasib 
Aliv, Wajed Ali (10), relied on. [p. 519, cols. 1 & 2.) 

Wheres Muhammadan widow is in possession 
of the property which has been given to her by her 
husband in lieu of her dower, sho is entitled to 
remain in possession till her dawer-debt is 
paid and a creditor of her husband can only oust 
her if he can show that the transaction was 
fraudulent and was made witha view todefeat or 
delay his creditors. [p. 519, col. 2.] 

Under Muhammadan Law a husband can make a 
valid oral gift in favour of his wife in lieu of her 
dower and there is no reason for excluding such a 
gift from the provisions of Chap, VII, Transfer 
of Property Act, 


A dower debt ranks with other debts when it is a 
genuine gift by a husband to his wife in lieu of 
dower. It is not rendered fraudulent by the 
mere fact that he gives preference to iv over debts 
due to his other creditors, as wherethe effect of a 
transfer isto defeat not all but some only of the 
creditors, s. 53, Transfer of Property Act, has no 
application Musahar Sahu v. Hakim Lal (1), 
relied on, [p. 521, col. 1.) 


In acase where the Court has to consider the 
credibility or otherwise of the statement of a 
pordonashin lady, it is altogether unsafe to placs 
reliance on an isolated passage of this description. 
Her whole statement has to be read. [p. 516, col. L] 


Ex. F. C. A. frém a decision of the Sub-. 


Judge, Jhansi, dated February 28, 1931. 
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Dr. K.N. Katju and Mr. Mukhtar Ahmad 
for the Appellant. 

Messrs. M. L. Agarwala and &. C. Das 
for the Respondents. 

Rachhpal Singh, J.—This is a First 
Appeal arising out of an order passed in 
execution proceedings. The facts of the 
case can briefly be stated as follows: On 
April 26, 1925, the decree-holder obtained 
a decree for Rs. 22,518, against one Habib 
Baksh and others. After the death of 
Habib Baksh the names of his widow 
Musammat Kulsum Bibi and some other 
persons were brought on record as his legal 
representatives. In execution of the afore- 
said decree, some house property situated 
in Jhansi was attached Musammat Kulsum 
Bibi, the widow of Habib Baksh, filed ob- 
jections against the attachment. She al- 
leged that on February 1, 1930, her hus- 
band Habib had made an oral gift under 
which the property in question was gifted 
to her in lieu of her dower, which 
amounted to sumof Rs. 21,000, and that 
therefore the same was not liable lo attach- 
ment. The  decree-holder denied the 
allegations of Musımmat Kulsum Bibi. The 
learned Subordinate Judge dismissed the 
objection of Musamnat Kulsum Bibi on 
February 23, 1931. Against that order 
Musammat Kulsum Bibi preferred an appeal 
which cama up for hearing before a 
Banca consisting of my learned brother 
Niamat Ullah, J. and myself. We came to 
the conclusion that there had been no pro- 
per enquiry into the matter in controversy 
between the parties and we therefore 
remanded the case to the Gourt below to 
hear the partiesagizin and then give find- 
ings on the following issues: 

Tssue No. 1. Did Habib Baksh make an 
oral gift in respect of the house in ques- 
tion in favour of Musammat Kulsum Bibi, 
in lieu of her dower, as alleged by her and 
whether the same was valid and pro- 
vable ? 

Issue No.2. If the first issue is foundin 
affirmative, then was the gift made with 
a view to defraud his creditors ? 

The learned Subordinate Judge has sub- 
mitted his findings. He has held that no 
gift wosmade and further that, even if it 
De established that a gift was made, then it 
was not valid firstly because it had been 
made with a view to defeat, delay and 
defraud the donor's creditors and secondly © 
because such a transfer could only be 
made under a registered instrumsnt. The 
first point to be considered in this case 
is as to what was the amount of the dower 
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due to Musammat Kulsum Bibi. 
The objector Musammai Kulsum Bibi had 
pleaded that her dower was Rs. 21,000 while 
the decree-hoider’s case was that it was 
Rs. 1,100. The learned Subordinate Judge 
recorded a finding in favour of Musammat 
Kulsum Bibi and held that her 
dower was Rs. 21,000 and that it had not 


been paid. This finding has not been 
challenged before us and I have no 
hesitation in accepting it as correct. The 


next question for consideration is whether 
Habib Baksh, made an oral gift of the 
property in question to Musammat Kulsum 
“Bibi, in leu of her dower. The learned 
Subordinate Judge held that this point 
was not established. In my opinion, the 
view taken by the learned Subordinate 
Judge appears to be entirely wrong and 
therefore cannot be substained. A number 
of witnesses were examined who deposed 
that Habib Baksh had made an oral 
gift of the property in question, in favour 
of Musammat Kulsum Bibi. It further 
appears that a letter was sent by Habib 
Baksh tothe Cantonment Authorities, in- 
timating to them that he had made a gift 
of the property in questicn to his wife, 
Musammat Kulsum Bibi. it appears that 
in the course of her statement before the 
learned Subordinate Judge, Musammat 
Kulsum Bibi stated that the transaction 
was in writing and she further stated that 
the ‘said writing was with her and that it 
had been signed by the witnesses. The 
learned Subordinate Judge has drawn an 
jnference from this statement that there 
was a written gift which had been executed 
by Habib Baksh, which has been with- 
held and therefore oral evidence to prove 
its contents was not admissible under 
s. 92, Evidence Act. 


I find myself unable to agree with this 
view of (he learned Subordinate Judge that 
Musammat Kulsum Bibi is keeping with 
her any written. gift or that any written 
gift was executed by Habib Baksh. Ina 
case of this description, when we have to 
consider the credibility or otherwise of tLe 
statement of a pardanashin lady, it is al- 
together unsafe to place reliance on an 
isolated passege of this description. Her 
whole statement has to be read, and if we 
do so, there cen be nodoubt ikal what the 
lady said was thata gift of ihe property in 
suit had been made tokerard that same 
kind of writing wes clso drawn up. 
Frcm her statement it appears that she 
was sitting in one rcom while her hus- 
band and the witnesses were sitting in 
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other room. So very little importance 
be attached to her statement when 
she says that the writing was signed by 
the witnesses. The learned Subordinate 
Judge omitted to take into consideraticn 
another statement made by the lady in 
her statement, where she stated in re- 
ference to the writing referred to above that 
she hed filed the same in Court. This 
clearly shows that her statement, that a 
written document had been prepared, refer 
to the letter which has been produced in 
Court. We further find that later on, at 
another place, in her statement, she was 
asked whether the witnesses signed the 
writing in her presence and she stated that 
she did not remember. On a reading of 
the entire evidence on the statement made 
by Musammat Kulsum Bibi, I have not 
the least doubt in my mind that an oral 
gift of the property in question was made 
to her and that there was no deed of 
gift which had been withheld by her. The 
evidence produced in the case further 
proves beyond all recsonable doubt that 
since the giftin her favour she has been 
in possession of the property in question 
and has been realizing its rents from various 
tenants. | 

The next question for consideration is 
whether the gift was made by Hebib 
Baksh with a view to defeat, delay and 
defraud his creditors. On this point also, 
I am of opinion, that the view taken by 
the learned Subordinate Judge is not cor- 
rect. He has found that the dower of 
the objector, Musammat Kulsum Bibi, 
amounted to Rs. 21,000. The evidence of 
Musammat Kulsum Bibi shows that it was 
prompt. The position of Musammat Kulsum 
Bibi was that of one of the creditors. Habib 
Baksh was indebted to several persons. It 
would appear that he was anxious to pay 
the debt due to his wife. That was a 
very natural desire on his part. Itis not 
a case where a debtor makes a fictitious 
transfer of his property to defeat or delay 
the claims of other creditors. Here there 
was a genuine debt and if Habib Baksh 
gave ypieference to the debt due to his 
wife over the debts due to other persons, 
there was nothing objectionable in the 
course adopted by him. The law on the 
subject is quite clear. Their Lordships of 
the Privy Council, in Musahar Sahu v. 
Hakim Lal (1), made the following obser- 
vaticns: 

d) 43 G 521; 32 Ind. Cas. 843; A 1R 1915P O 
115; 43 IA 104; 80M L J 116; 3L-W 207; 20 CW N 
393; 14 A L J 198; (1916)1 M W N198; 19ML 1 
203; 23 O L J 406; 18 Bom LR 378 (P O). 4 
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“Ag a matter of law, their Lordships think it 
clear that ina case in which no consideration of 
the law of bankruptcy or insolvency applies, there 
js nothing to prevent a debtor praying one creditor 
in full and leaving others unpaid although the 
result may be that the rest of his assets will be 
insufficient to provide for the payment of the rest 
of his debts....So soon as it is found that the 
transfer here impeached was made for adequate 
consideration in satisfaction of genuine debts and 
without reservation of any benefit to the debtor, it 
follows that no ground for impeaching it lies in the 
fact that the plaintiff, who also was a creditor, was 
a loser by payment being made to the preferred 
creditor.” 

In my opinion, therefore, it must be held 
that the gift made to Musammat Kulsum 
Bibi was not made by Habib Baksh with a 
view to defeat or delay the claims of his 
other creditors. Now we come to another 
point in the case which has been very 
strongly pressed before us. The learned 
Subordinate Judge has held that the gitt 
set up by Musammat Kulsum Bibi being a 
transfer of immovable property of the value 
of more than Rs. 100 in lieu of her dower- 
debt which was due to herfrom her husband 
cannot be held to be a gift and amounts 
toa sale as defined in s. 54, Transfer of 
Property Act, and as there was no transfer 
in writing by a registered deed, it is not 
provable and is not valid. I proceed to 
consider this question. Itis well settled 
that under the Muhammadan Law, a gift 
of immovable properties can be made ver- 
bally without recourse to a written and 
registered document, In Kamar-un-nissa 
Bibi v. Hussaini Bibi (2), their Lordships 
of the Privy Council held that that an oral 
gift of this nature was valid. See on this 
point Tyabjis Muhammadan Law, Edn. 2, 
p. 372; Ameer Ali's Muhammadan Law, 


Vol. I, para. 125, Edn. 10; Moulla’s 
Muhammadan Law, Edn. 10, p. 112, 
para. 125. 


It is conceded that a gift made under 
the rule of Muhammadan Law, would not 
be affected by the provisions of the Trans- 
fer of Property Act. The contention, how- 
ever, is that only those gifts which are 
voluntary and without consideration are 
excepted from the operation of the rules 
relating to gifts as defined by the provisions 
of s. 122, Transfer of Property Act. It was 
contended ihat if a gift is made for con- 
sideration, then it amounts to a Hiba-bil- 
ewaz which stands exactly on the same 
footing as a sale as defined by s. 54, Trans- 
ferof Property Act. Learned Counsel for 
the respondents relied on several cases in 
` support of his contention. One of them is 


(2) 3 A 266; 4 Ifd. Jur. 538; 3 Suther. 804; 4 Sar. 
186 (PO. : > 
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Fida Aliv. Muzaffar Ali (3). The question 
for consideration in that ease was whether 
a transfer made by a husband in favour 
of his wife gave rise to a right of pre- 
emption. The case can be easily dis- 
tinguished from the one before us because 
there the husband had executed a sale deed 
conveying certain properties to his wife in 
lieu of her dower. Therefore that case has 
no application to the case before us. The 
next case cited by the learned Counsel for 
respondents is Nathu v. Shadi (4). This was 
also a case of sale by the husband. Ali 
Hasan v. Rashidan (5), certainly does not 
support the contention raised by learned 
Counsel for the respondents. In that case 
a learned Judge ofthis Court held that 
assignment of property by a Muhammadan 
to his wife as her dower was not a sale 
though a transfer of property to the wife in 
payment of the dower would be a sale 
within the meaning of s. 54, Transfer of 
Property Act. The next case cited was 
Abbas Ali Shikdar v. Karim Baksh Shikdar 

6). 
| The terms of the deed of conveyance in 
connection with that case cannot be as- 
certained from the judgment and therefore 
it is not possible to find out whether it was 
a case relating to asale or a pure gift. 
The last case on the point on which reliance 
was placed on behalf of the respondent is 
Sarifuddin Mohammad v. Mohiuddin 
Mohammad (7). It washeld in that case 
that the transaction falsely termed in India 
Hiba-bil-ewaz is not governed by the 
Muhammadan Law of hiba but is amenable 
to the general law in India relating 
to contracts and the transfer of property, 
andthe gift in that case embodies a 
transaction of sale and not of gift. Most 
ofthe cases on the point are discussed in 
this judgment by the learned Judges who 
decided the case. It appears to me, how- 
ever, that the case is clearly distinguish- 
able from the one before us because of the 
terms of the deed on which the decision of 
that case depended. Having regard to the 
terms of the deed, the learned Judge came 
to the conclusion that it was a sale deed 
and not a deed of ‘hiba’. Tt will thus be 
seen that most of the cases on which reliance 
has been placed on behalf of the respon- 

(3) 5A 65; A WN 1883, 175. 

(4) 37 A 522; 29 Ind. Cas. 495; A TR1915 All 294; 
13 A L T714. 

(5) A I R 1931 All. 237;124 Ind. Cas. 756; Ind. Rul. 
(1930) All, 412. 

(6) 13 C W N 160; 4 Ind. Cas, 468. 

(T) 540 754;105 Ind, Cas. 67; A IR 1927 Cal. 808 
31 C WN 1068, 
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dents are cases in which the only question 
which the Court hed to decide was whether 
a sale of property made by a Muhammadan 
in favour of his wife in consideration of 
her dower-debt, gave rise to a right of pre- 
emption. Inthe case before us no such 
question arises. All that we have to de- 
cide is whether an oral gift made by a 
husband to his wife in lieu of her dower is 
valid or not. 

A gift with consideration or return is 
called a Hiba-bil-ewaz in Muhammadan 
Law. Thisis technically speaking a gift 
and not a sale though its precise legal posi- 
tion must lie mid-way between gift pro- 
perly so-called and sale. A Hiba-bil-ewaz 
is a gift pure and simple. The donor 
gives something tothe donee without any 
consideration whatsoever. If the donor, 
however, impelled by generosity or fellow- 
feeling, makes a return or ewaz asa con- 
sideration or badal of the gift and that 
ewaz, however valueless it might be, is 
accepted by the donor, the transaction be- 
comes a hiba-bil-ewaz and it lies no longer 
in the power of the donor to revoke the 
gift. When, however, the gift is made for 
a stipulated consideration, it is a hiba-ba- 
shart-ul-ewaz’. Mulla, in his Muhammadan 
Law, at p. 129 makes the following 
observations : - 

“The main distinction between hiba-bil-ewaz as 
defined by the older jurists and hiba-ba-shart-ul- 
ewoz is that in the former the ewag proceeds 
voluntarily from the donee of the gitt, while in 
the latter it is expressly stipulated for between 
the parties. The former bears the character of 
a gift throughout and does not partake of the 
character of a sale either in its inception or 
completion, while as regards the latter, it is a 
gift in the first stage, bet it partakes of the 
character of a sale after possession has been 
taken by the donee of the thing given and by 
the donor of the ewaz, so that the transaction, 
when completed, is exposed to shaffaa or pre- 
emption, and either party may return the thing 
delivered to him for a defect., These two inci- 
dents, namely, the right of pre-emption and the 
right to return a thing for a defect, are two of the 
incidents of the contract of sale in the Muhammadan 
Law..... vs.” 


It is clear tome, as pointed out by Mulla 
in his Muhammadan Law, that according 
tothe older jurists, an oral gift by a 
Muhammadan in favour of his wife in lieu 
of her dower-debt was not a sale even after 
the completion of the transaction. If in 
order to get over the doctrine of Musha, the 
Muslim Lawyers inIndia introduced a de- 
vice that in certain cases delivery of pos- 
session was not necessary because the gift 
amounted to a sale, it does not follow that 
an oral gift by a Muhammadan in favour 
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of his wife in lieu of her dower, amounts 
to a sale. I am decidedly of opinion that 
an oral gift of this description was certain- 
ly valid according to Muhammadan Law 
and the device introduced by Muslim Law- 
yers, referred to above, does not affect such 
a gift. We have a clear pronouncement of 
the highest Judicial Tribunal in Kamar- 
un-nissa Bibi v. Hussaini Bibi (2), that an 
oral gift by a Muhammadan to his wife in 
lieu of her dower is perfectly valid and that 
authority is binding upon us. I am aware 
ofno case and none has been cited before 
usin which it may have been held that 
an oral gift by a Muhammadan in favour 
of his wife in lieu of her dower was not 
valid as it was in the nature of a sale and, 
therefore, such a transaction could only be 
made under a registered instrument. Most 
of the cases relied on by the respondent 
before us, were casesin which the Courts 
were considering the effect of certain in- 
struments in writing and therefore they 
ought to be distinguished from the case 
before us. It is clear to me that there is a 
well established rule of Muhammadan Law, 
under which a husband is competent to 
make an oral gift of immovable property 
in favour of his wife, inlieu of her dower 
and the rule has the sanction of the highest 
Judicial Tribunal. If the contentions of 
the respondent were accepted, then a 
Muhammadan would not be able to make an 
oral gift in favour of his-wife in lieu of her 
dower, which would be against the well 
recognized and well settled rule of Muham- 
madan Law. In my opinion, the above 
mentioned rule of Muhammadan Law, 
still holds good in spite of the passing 
of the Transfer of Property Act of 
1882. ; 

It was argued before us that according 
to the provisions of s. 122, Transfer of 
Property Act, ‘gift’ is transfer of property 
made voluntarily and without consideration 
and therefore the words in s. 129 “that 
nothing in this chapter shall be deemed to 
affect any rule of Muhammadan Law," 
refer only to gifts made voluntarily and 
without consideration and do not govern 
haba-bil-ewaz which are gifts with consi- 
deration and are in the nature of sales. I 
find myself unable to agree with this pro- 
position. Section 129, Transfer of Property 
Act, does not say that gifts, as defined un- 
der s. 122, by Mubammadans will not be 
affected by Chap. (VII) of that Act. On the 
other hand s. 129 enacts that ‘nothing in this 
chapter will affect any rule of Muhammadan 
Law.” Now, in my opinion, there is a 
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well-established rule of Muhammadan Low, 
that a husband can make a valid oral 
gift in favour of his wife in lieu of her 
dower. I see no reason for excluding 
such a gift from the provisions of Chap. VU, 
Transfer of Property Act. The Courts in 
deciding as to whether or not a particular 
transaction is a gift according to Muham- 
madan Law, would look not to the provi- 
sions of s. 122, Transfer of Property Act, 
but to the rule of Muhammadan Law, on 
the point: In re Musa Miya Kader (8). 
That is tosay, that they will consider whe- 
ther the transaction is a valid gift accord- 
ing to Muhammadan Law, ard if itis so, 
then, it will be treated asa gift, the pro- 
visions of s. 122, Transfer of Property Aci 
notwithstanding. For the reasons given 
above, 1 hold that the oral gift, made by 
Habib Baksh, in favour of his wife in 
lieu of her dower, is valid in accordance 
with the Rule of Muhammadan Law and 
that the provisions of Chup. Vil, Transfer of 
Property Act, do not touch it. According 
to my view, a transaction of this nature, 
which is valid according to the rule of 
Muhammadan Law, is saved from the ope- 
ration of the provisions of Chap. VII, Trans- 
fer of Property Act, relating to gifts under 
s. 129 of that Act. 


Even if it be assumed for the sake of 
argument that the transaction was in the 
nature ofa sale, théappellant must, never- 
theless, succeed. A transaction may have 
two characters. It may evidence a gift as 
well as a sale. Ifit fails asa sale, it may, 
nevertheless, be held to be a good gift pro- 
vided that all conditions necessary for 
making a valid gift, are there. In Karam 
Ilahi v. Sharfuddin (9), it was held that 
if there was avalid gift it will be upheld 
if the donor had executed a deed, which 
could not be given effect to for what of 
registration and was, therefore, invalid ac- 
cording to the provisions of the Transfer 
of Property Act of 1882. The reason for 
this rule is that according to the Muham- 
madan Law, an oral gift is complete as 
soon asa declaration of gift by the donor, 
acceptance by the donee and delivery of 
possession is given by the donor to the 
donee. When these essential conditions are 
complied with, the gift becomes perfectly 
valid andif a written deed is executed 


(8) 52 B 316; 109 Ind. Cas. 31; A I R1928 PC 
108; 51 I A171; 26 AL J 457; 47 O L J517; 54 ML 
J 655; 32 O WN 733;30Bom L R 766; 28L W 33 
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(9) 38 A 212; 35 Ind, Cas. 14; A IR 1916 All. 351; 
14 A L J 119, 
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afterwards, the deed may not be admissibla 
in evidence for want of registration ; but 
the oral gift would be valid notwithstand- 
ing. In Nasib Ali v. Wajed Ali (10), 
Suhrawardy, J. made the following obser» 
savations : f 

“Phe position under the Muhammadan Law is 
this : that a gift in order to be valid must be 
made in accordance with the forms stated above; 
and even if it is evidenced by writing, vnless all 
the essentia! forms are observed, ib is not valid 
according to law. That being so, & deed of gift 
executed by a Muhammadan is not the instrument 
effecting, creating or making the gift but a mere 
piece of evidence. It may so happen after a lapso 
of time that the evidence of the observance of the 
above forms might not be forthcoming, s3 it is 
sometimes thought prudent to reduce the fact that 
a gift has been made into writing. Such writing 
is not a document of title but is a piece of evi- 
dence, The law with regard to the gift being com- 
plete by declaration and delivery of possession is 
so clear that ina case before their Lordships of 
the Judicial Oommittee, Kamar-un-Nissa Bibi v. 
Hussaini Bibi (2), where a gift was said to have 
been made in lieu of dower, their Lordships held 
that the requisite forms having been observed, it 
was not necessary to enquire whether there was 
any consideration for the gift or whether there was any 
dower due. Thecase in Karam Iluhi v. Sharfuddin 
(9), is similar in principle to the present case. There 
also a deed relating to the gift was execute. The 
learned Judge held that if the gift was valid under 
the Muhammadan Law, it was nonetheless valid 
because there wasa deed of a gift which owing 
to some defect was invalid onder s. 123, Transfer 
of Property Act, and could not be used in evi- 
dence.” , 

I think that according to the rule of 
Muhammadan Law, the gift in question 
before us was perfectly valid. It may fail 
as a sale because no written deed was exe- 
cuted, but it must be upheld because the 
transaction also amounted to a valid gift. 
There is another aspect of the case which 
I would like to mention. In the case before 
us the lady is in possession of the property 
which has been given to her by her hus- 
band in lieu of her dower. Her right to 
hold the property has never been disputed 
by her husband or his other heirs. I there- 
fore think that she is entitled to remain in 
possession till her dower-debt is paid. A 
creditor of her husband could only oust 
her if he could show that the transaction 
was fraudulent and was made with aview 
to defeat or delay his creditors. This point, 
however, has been found against him. 
Musammat Kulsum Bibi, having obtained 
the possession under an oral gift by her 
husband, would be entitled to retain pos- 
session, even if the transaculon failed asa 
gift, so long as the dower due to her was 


not paid. For the reasons given above, I 
(10) 4 OL JT 490; 100 Ind, Cas. 296; AJ R 1927 
Cal. 197. 
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allow this appeal end reverse the decision 
cf the learned Subordinate Judge and allow 
the objections of Musammat Kulsum Bibi 
against the atteckment of tke property in 
question with costs in both the Courts. 


Niamat Ullah, J.—I agree with my 
learned brother in holding that the dower 
of Musammat Kulsum Bibi, stipulated at 
the time of her marriage with Habib 
Baksh, was Ws. 21,000. The lower Court 
has also found in her favour. Jt is not clear 
from the judgment of the learned Subordi- 
nate Judge whether the oral gift, set up by 
the appellant, was held not to have been 
proved. In commenting upon the evidence 
of witnesses, he has expressed himself 
adversely ; but his conclusions seem to be 
based on the ground that the gift, being 
in lieu of the dower debt amounting to 
Rs. 21,000, should be considered to all in- 
tents and purposes, a sale and, therefore, 
a registered instrument was necessary. Ac- 
cordingly he holds that no evidence can be 
given in proof of the oral gift, having re- 
gard tothe provisions of s. 92, Evidence 
Act. 


The gift is mentioned in a document 
addressed to the Cantonment authorities by 
Habib Baksh intimating that he had made 
gift of the property now in dispute to his 
wife Kulsum Bibi. The property consists 
of certain buildings within the Cantonment 
limits, and a register is maintained by the 
Cantonment authorities in which the names 
of owners are recorded. Whatever may be said 
as regards the intention of Habib Baksh 
in making the gift in view of his embarras- 
sed financial position, it cannot be doubted 
that he made the gift relied on by the ap- 
pellant. The learned Subordinate Judge 
has laidstress on the fact that Musammat 
Kulsum Bibi had stated in her evidence 
that a document evidencing the gift was 
executed. The learned Judge thinks that 
oral evidence relating to the gift is not, for 
that reason, admissible. Musammeat Kulsum 
Bibi obviously refers to the letter sent to 
the Cantonment authorities, and did not 
mean that aformal deed of gift had been 
executed. No doubt the evidence of wit- 
nesses examined by the appellant in proof 
of the gift is open to criticism ; and if cor- 
roboration from genuine documentary evi- 
dence had not been forthcoming, it would 
have been difficult to find that the gift has 
been established. There is no reason to 
disbelieve the evidence of witnesses who say 
that a gift was made by Habib Baksh, 
when we find the same fact stated in a 


_ KULSUM BIBI v. BATAM SUNDER LAL (ALL) 


16416 


contemporaneous document, which was 
given effect to by the Cantonment authori- 
ties. Vor these reasons I find myself in 
agreement with my learned brother in hold- 
ing that the oral gift, relied on by the 
appellant has been established, and that 
the donor (Habib Baksh) gave such pos- 
session asthe nature of the gifted property 
admitted of. 

The important question to decidein this 
case is whether the gift though valid, is 
provable by oral evidence. Under s. 92, 
Evidence Act, no transaction which the law 
requires to be reduced to writing canbe 
proved, except by the production and proof 
of the written instrument required by law. 
In the present case the contention is that 
the gift made by Habib Baksh to his wife 
in lieu of her dower, amounting to Rs. 21,000, 
was a sale which under s. 54, Transfer of 
Property Act, ought to be made by a regis- 
tered instrument. Numerous cases are cited 
to show that in pre-emption cases such a 
transaction has been recognized to be a 
sale. I am of opinion, that those cases are 
no safe guide forthe determination of the 
question arising in this case. Where.a per- 
son is legally entitled to pre-empt a tran- 
saction which fulfils all the requirements 
of asale, heis entitled to have it treated 
asa sale. In the present case, the appel- 
lant relies upon the transaction in question 
as hiba-bil-ewaz ; and if itean be treated 
as a gift, there is no reason why it should 
not be so treated, provided all the require- _ 
ments of ihe law relating to gifts are ful- 
filed. Where a husband makes ə verbal 
gift of a certain properly to his wife, who 
in her turn relinquishes her dower, the 
transaction is made up of two distinct gifts. 
On the one hand, the husband maskes a 
gift of his property to his wife. On the 
other hand, the wife makes a giftof her 
dower-debt to her husband. If the transac- 
tion be viewed as embodying two distinct 
gifts, the requirements of Muhammadan 
Law relating to gifts, such as delivery of 
possession, must be made out. In the pre- 
sent case, Habib Baksh made a gift to his 
wife and delivered possession. Such a 
gift can be made orally and the law does 
not require thatit should be reduced to 
writing. Similarly relinquishment of a claim 
to dower can be made orally and no writ- 
ing is necessary. For these reasons I hold 
that the oral gift by Habib Bakhsh and 
relinquishment by Musommat Kulsum Bibi 
are not excluded by s. 92, Evidence Act. 

The last question is whether the gift is 
invalid, having been made to defeat or 
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delay the creditors of Habib Baksh. Mu- 


sammat Kulsum Bibi was herself a credi-. 


tor. It is settled law that dower-debt ranks 
. with other debts. It has been found that 
-Musammat Kulsum Bibi’s dower was prompt. 
There isno doubt that Habib Bakhsh’s in- 
tention was to defeat his creditors other 
than his wife, but this amounts to no more 
than giving preference to one creditor over 
the others. Where the effect of a transfer 
isto defeat not all but some only of the 
creditors, s. 53, Transfer of Property Act, 
has no application. This is borne ont by 
Musaher Sahu v. Hakim Lal (1), in which 
their Lordships observe : 

“As a matter of Law their Lordships take it 
tobe clear that in a case in which no considera- 
tion of the law of bankruptcy applies, there is 
nothing to prevent a debtor paying one creditor 
in full and leaving others unpaid, although the 
result may be that the best of his asseis will be 


insufficient to provide for the payment of the rest 
of his debts.” 


There is no evidence to suggest that the 
property transferred by Habib Baksh to 
. his wife was of much greater value than 
Rs. 21,000, due to her as dower. If there 
had been greater disparity between the 
value of the property and the dower-debt, 
different considerations might have arisen. 
In that case the difference between the 
value of the property and the dower debt 
would represent a free gift to the wife, and 
not payment to a favoured creditor in satis- 
faction of his or her debt. Similarly, if 
any benefit had been reserved for the hus- 
band, it could not be considered to be a 
transfer for satisfaction of debt due to the 
donee. As already stated the present case 
is free from these complications, and the 
appellant is entitled to have the transfer 
in her favour being upheld. I agree with 
my learned brother in the order he pro- 
poses to pass. 

By the Court.—For the reasons given 
we allow this appeal, reverse the decision 
of the Court below and allow the objection 
of Musammat Kulsum Bibi against the at- 
tachment of the property in question with 
costs in both the Couris. 

N. Appeal allowed. 


CALCUTTA HIGH COURT 
Criminal Reference No. 58 of 1935 
July 10, 1935 
Lort WILLIAMS AND JACK, JJ. 

S. R. BAGNALL—COMPLAINANT 
VETSUS 

_ Mrs. DEAN AND otarrs—Accusep 
Criminal Procedure Gode (Act V of 1898), s. 203 
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—Complainant purchasing sewing machine on hire- 
purchase system—Default in payment—Company's 
employee removing machine—Compiaint for trespass 
and for issue of search warrant—Magistrate holding 
no trespass committed but issuing search warrant 
—Held, Magisirate could not issue search warrant 
but should have dismissed complaint under s. 203— 
Criminal trial. 

The complainant purchased a sewing machine on 
a hire-purchase agreement. On his making default 
in payment of the monthly hire for four consecu- 
tive months, the Company sent an employee 
to his houss to move the machine as they were 
entitled to do ander the terms of the agreement. 
On the next day, the complainant appeared before 
the Police Magistrate of Sealdah and alleged that 
the employee of the Company had committed criminal 
trespass and theft and asked for the issue of a search 


warrant. The Magistrate sent the case for enquiry 


and upon the report held thet no criminal action 
would lie. Nevertheless, he issued a search warrant 
to recover the machine which he ordered to be made 
over to ths complainant on a bond for Rs. 100: 

Held, that the Magistrate had no authority to make 
the order. He had rejected the application of the 
complainant, and ought to have dismissed the com- 
plaint under s. 203 of the Code of Criminal Proce- 
dure. After that, he was not in position to make an 
order for the issue ofa szarch warrant or that the 
machine should be handed over to the complain- 
ant. 


Mr. Suresh Chandra Talugdar, 
Accused. 


Lort-Williams, J.—This is a reference 
under s. 438 of the Code of Criminal 
Procedure. 

The complainant purchased a Singer 
Sewing Machine on a hire-purchase agree- 
ment. He paid about Rs. 120 when he 
made default in payment of the monthly 
hire for four consecutive months. There- 
upon, the Singer Sewing Machine Company 
sent an employee to his house to remove the 
machine as they were entitled to do under 
the terms of the agreement. This was on 
the February 27, 1935. On the next day, he 
appeared before the Police Magistrate of 
Sealdah and alleged that the employee of 
the Company had committed criminal 
trespass and theft and asked forthe issue 
of a search warrant. The learned Magis- 
trate sent the case for enquiry and, on 
March 29, upon the report, held that no 
criminal action would lie. Nevertheless, 
he issued a search warrant to recover the 
machine which he ordered to be 
made over to the complainant S. R. Bagnall 
on a bond for Rs. 100. 

This order the Magistrate had no authori- 
ty to make. He had rejected the application 
of the complainant, and ought to have dis- 
missed the complaint under s. 203 of the 
Code of Criminal Procedure. After that, 
he was not in position to make an order for 
the issue of a search warrant a or that the 


for the 


522 


machine should be handed over to the 
complainant. 

The Sessions Judge has, in these circum: 
stances, recommended that the order of 
the Magistrate be revised and the com- 
plainant be dealt with under section 203 
and thatthe order for issue of a search war- 
rant be quashed. This, accordingly, is the 
order of this Court. 

The reference is accepted. 

Jack, J.-—I agree. 

D. Reference accepted. 





RANGOON HIGH COURT 
First Civil Appeals Nos. 153 and 154 
of 1935 
April 8, 1936 
. Bacurey AND Mossiy, JJ. 
9S. JONE BIN AND ANOTHER—APPELLANTS 
VETSUS 
A. MANUEL—RESPONDENT 

Contract Act (IX of 1879), ss. 23, 65—85. 65, 
whether applies to contracts void ab initio—Cri- 
terion which makes Court to assist or not to assist 
party in recovering money paid under unlawful 
agreement—Penal Code (Act XLV of 1860), ss. 511, 
107, 120-A—Question is whether anything was effect- 
ed tocarry out illegal purpose—Conspiracy, if can 
be abetted--Practize—Pleadings—Novation not plead- 
ed—Courts, if can decide matter. 

Section 65, Contract Act, includes and applies 
to contracts void ab initio. The criterion, 
which causes the Court to say that it will or 
will not assist the parties to recover the money 
paid under an unlawful agreement is not 
whether they have had a locus penitentiae before 
carrying out the purposes of the fraud, but 
whether it would be contrary to morality and 
public policy to give the parties assistance in a 
Court of Law, where the purpos?® of the fraud has 
actually been wholly or partially successfully car- 
ried out 

[Case-law referred to.] 

For an offence under s.°511, Penal Code 
question is not whether the persons were pre- 
paring to commit or abetted the committing of 
an offence, but whether anything was effected to 
carry out the illegal purpose, if any. Queen-Em- 
peror v. Baku (1), Queen v. Peterson (2) and 
Queen-Empress v. Mangesh Jivaji (3), referred to. [p. 
525, col. 1. 

A conspiracy is 


can be abetted. 
Where allthe facts are before the Court, though 


novation is not pleaded, it is in accordance with 
equity and not against rule to decide the matter in 


dispute. 
F., ©. A. from the decree of the District 


Court, Bassein, dated August 26, 1935. 

Mr. E. Hay, for the Appellants. 

Mr. Clark; for the Respondent. 

Mosely, J.—These are two appeals hy 
S. Jone Bin and W Ah Shein against 
judgments dismissing their suits against 
the defendant-respondents, A. Manuel. The 
claims arose out of similar transactions, and 
the suits were consolidated and tried 


the 


not “an act committed " which 
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together. The case may be called the 
Spanish prisoner case. Mr. Manuel re- 
ceived a letter, the type of which is 
familiar to most and entered into communi- 
cation with the so-called Spanish .prisoner. 
Jone Bin and Ah Shein advanced money 
on agreements to Mr. Manuel in order to 
pay the sums necessary for delivery of 
the “cheques,” and went with Mi. Manuel's 
wife, Mrs. Manuel, to Barcelona, where 
certain sums were paid to the sot disant 
jailor and what purported to be cheques 
received, which turned out of course to be. 
bogus ones. The plaintiffs sued to reco- 
ver the amounts tdue on their agreements, 
there being a clause in them that the 
amounts udvanced to be repaid if some 
such contingency as did happen should 
occur. Alternatively they claimed to 
repudiate the agreements and get back 
the money advanced. The trial Court held 
that the agreement was one to do illegal 
acts, acts contrary tothe Criminal Law 
that overt acts were committed in pursu- 
ance of that agreement, and that it was 
immaterial whether any Criminal act was 
or could have been in actual fact commit- 
ted. It was held that s. 65, Contract Act, 
was inapplicable, and certain English 
decisions were followed, which laid down 
that a party to a criminal conspiracy 
who was in pari delicto could not be as- 
sisted by the Courts to recover money paid 
to another partyof the fraud by him 
where the fraud had been wholly or par- 
tially carried into effect. 

It is contended in these appeals that 
the appellanis were: not aware that they 
were carrying’ out or attempting to carry 
out any criminal act, and that even if 
the act were held tobe a criminal one, 
there was no abetment of any offence in 
British Indiato bring the matter within 
the purview of s. 103-A, Indian Penal 
Code so as to make the object of the 
agreement one forbidden by law within 
the provisions of s. 23, Contract Act. It 
was also argued that no illgal purpose 
whatever had been fulfilled, and that the 
appallants were, therefore, entitled to re- 
cover the money paid by them to the res- 
pondent and, in any case were entitled 
to recover from him the unexpended por- 
tion of their moneys. The agreement bet- 
ween Jone Binand Mr. Manuel (Ex. A) 
is, briefly as follows : (1) According to a 
letter received by Mr. Manuel from Spain, 
of which the contents were read, the 
parties agreed : (2) that Mr. Jone Bin and 
Mrs. Manuel, on behalf of Mr. Manuel, 
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should to go toSpain to carry out the 
conditions of the letter, each bearing their 
own travelling expenses; (3) inthe event 
of the contents of ihe letter proving true, 
Mr. Manuel agreed to pay to Mr. Jone 
Bin one-third of the amount received after 
deducting the expenses of ihe law suit 
and fine; (4) Mr. Jone Bin agreed to put 
in Rs. 10,000 as capital and(5) if the con- 
tents ofthe letter proved untrue, and na 
© benefit is derived from it, then Mr. Manuel 
isnot responsible and is not liable to pay 
Mr. Jone Bin the amount promised; he 
will only get back his capital Rs. 10,000, 
and all other expenses for the journey will 
be on his account. 

The agreement with Ah Shein (Ex. C) 
was much tothe same effect, but Ah 
Shein was to receive a lump sum of 
Rs. 75,000 less one-third of the “fine and 
expenses,” i.e, expenses of thelaw suit. 
Ifthe contents of the letter did not prove 
to be true, Ah Shein was to receive back 
his capital Rs. 7,500, and bear the ex- 
penses for the journey himself. The letter 
from the Spanish prisoner is Ex. 3, a long 
and intentionally rambling letter, vaguely 
worded and evidently to convey some 
suggestions, not very appreciable by the 
average layman, of participation in a 
fraud so as to bring him into it, yet ccn- 
taining sufficient suggestions of fraud as 
to make the dupe realise after he has 
been duped and found that the cheque is 
bogus, that he will do wellto obey the 
warning conveyed to him not to proceed 
any further inthe matter. It is not now 
contended that this letter (Ex. 3) did not 
form the basis of the agreements, and 
that the appellants were not, to some extent 
at least, acquainted with the contents of 
the letter. The lelter Ex.3 was the “follow 
up.” The first letier, Ex. 2, isa harmless one 
conveying no suggestion of fraud, to say that 
the writer is in prison for bankruptcy, 
and has hidden three bearer cheques for 
2,700,000 Swiss francs in a portmanteau 
which has been seized and which can be 
recovered on payment of the expenses of 
the trial and in return for which the person 
addressed is promised one-third of the 
amount of the cheque. 

Exhibit 3 states, in. brief, that the writer 
an ex-banker, has been sentenced to a 
penalty of 3 years’ imprisonment and to 
pay a fine of 20,000 pesetas for his fraudu- 
lent bankruptcy valued at 4,000,000 pese- 
tas and also to pay 4,987 pesetas as 
cosis of the criminal proceedings, all of 
which must be paid within 120 days or 
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in default his property will be sold by 
auction. The writer says that he fled to 
Spain to avoid arrest, having converted 
all his property into cash, and that into 
three cheques for a total of 2,700,000 
Swiss francs, payable at Zurich, which 
ale concealed in a secret receptacle in a 
portmanteau seized at the time of his 
arrest and now under seal in the prison 
godown. The letter goes on to say that it 
is necessary for him to recover the port- 
manteau before the date of auction, as 
otherwise the bidders might discover the 
cheques and then the authorities would 
seize them. He begs the person addresged 
to come and pay the fine and costs and 
get possession of the cheques. He says 
that he has offered the warderin charge 
of the godown 15,000 pesetas to get him 
some family papers from the portmanteau. 
The warder or jailor has refused to do so 
because this would mean breaking the 
seals which might cause his own impri- 
sonment, but has ultimately agreed to do 
this provided that some friends of the 
prisoner paid the fine and expenses as soon 
as he delivers the papers to them. The 
addressee is asked to coma to Barcelona, 
where the jailor will give him an envelope 
containing the cheques. The addressee 
may nose the numbers and telegraph to 
Zurich to verify them, and on this being 
done, and on his paying all the expenses 
of the tria] the jailor will deliver the 
cheques to the addressee. 

The prisoner has a daughter pleced in 
a State orphan asylum near Barcelona. 
The addressee is toleave for Zurich im- 
mediately with the daugater, where 
the addressee will cash the cheques, keep- 
ing for himself a third part of the pro- 
ceedings, 900,000 Swiss francs, and depo- 
siting the rest in safe Bonds in the 
daughter’s name. 15,000 pesetas must be 
sent back with the daughter forthe jailor, 
It would seem indicated that this is to 
come out of the prisoner’s two-thirds share 
of the proceeds and not ont ofthe addres- 
see’s one-third share. A fake newspaper 
cutting containing a reference to the pri- 
soner’s trial and his beautiful daughter is 
enclosed, as also an “official copy of his 
sentence” and “the official receipt for his 
luggage,” which the addressee is asked 
to bring. The letter winds up by saying ; 
“You can understand why I cannot trust 
myself to more than one person as if 
would be dangerous for me,” and gives 
minute instructions for communicating 
with the jailor on arrival at “Paris.” The 
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learned District Judge remarked on this 
that the letter on the face of it disclosed 
that the addressee was being invited to 
do illegal things. The man is imprisoned 
for fraudulent bankruptcy (the lure here 
is that his assets, 2,700,000 Swiss francs, 
purport to be far more than his debts of 
4,000,000 pesetas), and he proposes that 
the jailor be bribed to break the seals 
and remove the cheques from the port- 
manteau, the proceeds of which he would 
share with the addressee, defendant. 

The District Judge said that the deli- 
very of the cheques wonld be an offence 
punishable under s. 421, Penal Code, 
which punishes the dishonest or fraudulent 
remoyal of any property knowing that 
thereby the distribution of that property 
according to law among his creditors will 
be prevented. No doubt, such a proceed- 
ing, under the circumstances detailed in 
the letter may be an offence under this 
section in British India. 

Then it is said that the jailor, who is to 
break the seals and remove the papers 
and let the defendant keep them, would 
be punishable if these acts were done in 
British India, under ss. 409, 462 and 16), 
Penal Oode. I donot propose to dwell on 
this. It may bethatthere is some doubt 
about s.409, and the bribery was not 
according to the letter, to be committed 
by the defendant. It is argued for the 
appellants, asI have said, that in any 
event they have not come within the ambit 
cf s. J0s-A, Penal Code, and Queen-Hm- 
press y. Baku (1), is quoted in this con- 
nection. Under ss. 108-A, a person abets 
an offence within the meaning of the Penal 
Code, who in British India abets the 
commission of any act without and beyond 
British India which would constitute an 
offence if committed in British India. 
Under s. 107, Penal Code, a person abets 
the doing of a thing who (1) instigates 
any person to do that thing ; or (2) engages 
with one or more persons in any cons- 
piracy for the doing of that thing, if an 
act...... takes place in pursuance of that 
conspiracy, and in order to the doing of 
that thing; or (3) intentionally aids, by 
any act...... the doing of that thing. 

It is pointed out in Queen-Empress v. 
Baku (1), that to constitute an offence, an 
indirect preparation does not 
. amount to an act which amounts to 
a commencement of the offence, and does 
not constitute an abetment. . There noihing 
move had been done in pursuance of the 

(1) 24 B 287; 1 Bom, L R 678, i 
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disposal of the girl for immoral purposes 
in a Native State than to go with her to 
that State. Here the facts are not the same. 
A good deal more was done, and what may 
merely amount to preparation in the case of 
the principal offender may be abetment in 
the abettor. For example, it was held 
in Queen v. Peterson (2), that a man who 
had a wife living and caused the banns of 
marriage between himself and another 
woman io be published could not be 
punished for an attempt to commit bigamy; 
because the act was done in the prepara- 
tion to marry, but did nob amount to an 
aitempt to marry. Had the clergyman 
who published the banns known thai the 
man had a wife living, there is no doubt, 
I think, that he would have been guilty 
of an abetment even “if the offence was 
not committed, vide s. 116, Penal Code. 
In the present case there was an act done 
in pursuance of the conspiracy subscribing 
money in order to effect it, ond thereby 
intentionally committed the doing of it, 
within the meaning of cls. 2 and 3,8. 107, 
Penal Code. I might remark that ss. 120-A 
and 120-B, Penal Code, relied on by the 
lower Court are immaterial here. A cons- 
piracy is not “an uct committed” which can 
be abetted. . 
The trial Court relied on Queen-Empress 
v. Mangesh Jivaji (3), for its con- 
tention that it is immaterial that 
the offence or offences intended to be 
committed there could not pcssibly be 
committed. That was a case where the 
accused sent a petition to a Government 
Officer threztening that he would be killed 
if another officer was transferred. It was 
remarked that s. 507, Penal Gode, could 
not apply in terns as the Commissioner 
had neither official nor personal interest 
inthe officer (vide the definition in s. 503, 
Penal Gode), but that he could be convict- 
ed of an attempt to commit that offence— 
on the authority of illus. (a) tos. 511, Penal 
Code, that is the crdinary case of a man 
trying to sell some jewels by breaking 
open a box and finding that there are no 
jewels init. The cases I consider are not 
on all fours with the present case. In 
Quzen-Eimpress v. Mangesh Jivaji (3), an 
essential ingredient in the offence was 
lacking. In illus. (a) to s. 511 an accidental 
circumstance supervenes. Perhaps a better 
example would be that of a. man in a 
tailors shop who hada quarrel with the 
tailor and thought that one of the tailor's 
(2) 1 A 316; 1 Ind. Jur. 560, © 4 
(3) LI B 376, l 
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dummics was alive and was coming to the 
tailors assistance, and stabbed the dum- 
my. It could not be held here, in my opinion, 
that the man was guilty of an attempt to 
cause hurt. However, it will be seen that 

. the question is not whether the persons 
appellants were preparing. to commit or 
abetted the committing of an offence, but 
whether anything was effected to carry out 
the illegal purpose, if any. 

It is said for the appellants that s. 65, 
Contract Act, applies to this case. That 
section says that when an agreement is 
discovered to be void, or when a contract 
becomes void, any person who has re- 
ceived advantage under such agreement or 
contract is bound to restore it, or to make 
compensation for it to the person from 
whom he received it. An agreement not 
enforceable by law is said to be void: 
s. 2 (g): while an agreement enforceable by 
law is a contract. s. 2(h). The earlier 
Indian authorities, some of which are 
quoted by the trial Court, differ as to 
whether an agreement based on an unlaw- 
ful consideration and void ab initio could 
be said to be “discovered to be void" 
within the meaning of s. C5, where the 
object of the agreement was illegal to the 
knowledge of both the parties when made. 
Pollock and Mulla in their commentary on 
the Contract Act (p. 371, Edn. 6) show the 
difficulties that arise from either point of 
view. If it be said that the words 
“discovered to be void” applied to all 
agreements void ab initio, including 
agreements based on an unlawful consider- 
ation, then the person who had paid money 
to another or transferred property to an- 
other for an unlawful purpose can re- 
cover it back from the transferee under 
this section, even if the unlawful purpose 
is carried into execution and both trans- 
feror and transferee are in pari delicto, On 
the other hand, it has been said that this 
section does not apply where the object 
of the agreement was illegal to the know- 
ledge of both the parties at the time that 
it was made. If this view be correct, a 
person who has paid money or transfer- 
red property to another for an unlawful 
purpose cannot recover it back even if 
the unlawful purpose is not carried into 
execution, and the- transferor is not s 
guilty as the transferee. This is clearly 
against the provisions of s. 84, Trusts Act. 
If the English rule be applied, then, if 
the illegal purpose or any material part 
of it has been performed, the money 
paid cannot be recovered back, for the 
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parlies are then equally at fault end 
in pari delicto est conditio possidentis. For 
the appellants No. 3 later decisions ct 
their Lordships of the Privy Council are 
quoted to show that s. 65 has been ap- 
plied to unlawful agreements, and that 
though void ab initio they have been held 
to have been ‘‘discovered io be void” 
within ihe meaning of this section. Harnath 
Kuer v. Inder Bahadur Singh (4), was a 
case of asale ofa mere spes successionis 
which offended against s. 6, Transfer of 
Property Act. A reversioner purported to 
sell half the estate. The vendee’s widow 
sued for possession or alternatively for 
recovery of the money. Sir Lawrence 
Jenkins in giving judgment said: 

“The section deals wilh (a) agreements, and (b) 


contracts. The distinction between them is appar- 
ent from s 2; by cl. (e) every promise and 
every set of promises forming the 


consideration for each other is an agreement, and 
by cl, (h) an agreement enforceable by law is a 
contract. Section 65, therefore, deals with (a) 
agreements enforceable by law, and (b) with sgree- 
ments not so enforceable. By cl. (g) an agreement 
not enforceable by law is said to be void. An 
agreement, therefore, discovered to be void is one 
discovered tobe not enforceable by law, and, on 
the language cf the section, would include an 
agreement that was void in that sense from its 
inception as distinct from a contiact that becomes 
void.” 

The same principle was affirmed in 
Annada Mohan Roy v. Gour Mohan Mullik 
(5), and Hansraj Gupta v: Official Liquida- 
tors, Dehra Dun-Mussorie Electric Tramway 
Co., Lid., (6) at p. 24*. This was followed in 
Thangamal Aiyar v. Krishnan (7), where 
8.65 was applied toa suit by a Pleader of 
an illegal verbal agreement for remuneration. 
In Aumanchi Auryaprabhakara Rau v. 
Gummudu Sanyasi (8) al p. 600}, another 
case of a transfer of an expectancy, it wag 
said again thats. 65 applies. It was re- 
marked: 

(4) 50 I A 69; 71 Ind. Cas. 629; A IR1922P O 
403; 26 O C 223: 454 1799 O& A LR 270; 4 
OL J 652; 44M LJ 489; 37 CL J 346; 45 A179; 
27 OWN 949: 18 L W 383; 33 ML T216;5 PL 
T 281; 2 Pat. L R 237 (P ©). 

(5) 50 IA 239; 74 Ind. Cas. 499; AIR 1923 PO 
189; 50 C 929; 21 AL J 718; 4PLT 609; (1923) 
M W N £03; 45M LJ 617; 25 Bom. L R 1269; 33 
ML T 365; 28 C WN 713; 40 CLJ10P. 0, 

(6) 60 I A13; 142 Ind. Cas. 7; A I R 1933 PO 
63; 54 A 1067; Ind. Rul. (1933) PO 43; (1933) M W 
N 190; (1933) A L J 175; 35 Bom. L R 319: 37 L 
W 445; 64 M LJ 403; 37 CW N 379;57 C LJ 166 
(PC). 

(7) 53 M 309; 124 Ind. Cas. 502; A IR 1930 Mad. 
132; 57 MLJ 756; 30 LW 876; Ind. Rul. (1930) 
Mad. 694. 

(8) 48 M LJ 598, 88 Ind. Cas. 557;4 IR 1825 
Mad. 885; (1925) M W N 400. 

*Page of 60 I. &.—[Ed 
ȚPage of 48 M. I, J.—[ld.] 
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“The contract is one forbidden by law, and the 
appellants must be deemed to have been aware of 
the fact when they entered into it. It was, there- 
fore, void from the date.” 


_An earlier case io the same effeci is 
Gulabchand Paramchand v. Pulbai Hari- 
chand Ramchand (9). It is clear, then, 
nor is. it seriously disputed, that the 
trial Court was in error when it held that 
s. 65, Contract Act, did not apply to con- 
tracis void ab initio, but it is still con- 
tended that parties to an illegal criminal 
conspiracy to defraud are deprived cf any 
relief in the English Courts where the 
unlawful purpose has been wholly or 
partially carried into effect, and it is 
said, therefore, that a party to a criminal 
action stands on a different footing from 
a Party who did not know of his civil rights. 
A good many English cases have been 
cited in support of this contention, one 
of which is the well-known case in Scoti v. 
Brown (10%. That wasa case where there 
was an agreement to purchase shares in 
a company in order to reduce the public 
to believe that there was a real market 
and that ihe shares were at premium, 
and the plaintiff brought an action agains; 
the defendants stcck-brokers through 
whom he had bought shares to recover 
the purchase money on the ground that 
they had delivered their own shares to 
him instead of buying them on the stock 
exchange. It was held that if the plaint- 
iff cannot maintain his cause of action 
without showing as part of it, that he has 
been guilty of illegality, then the Court 
will not assist him. It is to be remarked 
in the present case that not only both 
the plaintifi-appellants but the defendant 
Mr. Manuel and Mrs. Mantel all main- 
tain in their evidence that they did not 
realise that there was anything criminal 
or anything wrong involved in what they 
were doing, but that they were merely 
attempting to allow the prisoner to pay 
his fine and costs out of his own money 
and so obtain his freedom according to 
his sentence in law. 


However that may be, the present case 
js, I consider, determined by the leading 
case on the subject which does not appear 
to have been cited in the trial Court. 
That case is Petherpermal Chetty v. 


(9) 33 B411; 3 Ind. Cas. 748; 11 Bom, L È 


649, 2 
: 0) (1892) 2 Q B D 724; 61 LJ Q B738;67 LT 
782; 41 W R116; 57 JP 213. 
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Muniandy Sarvai (11) at p. 5584 This was 
a case of a fraudulent and benami transfer 
by sale made with the full knowledge of 
both parties to ib in order to defeat an 
equitable mortgagee of the property. The 
sale wes carried through and everything 
was done io complete the transaction, 
but the fraud intended failed, as in the 
course of litigation it was held that the 
transferee knew of the existence of the 
mortgage and that the mortgagee was en- 
titled to priority in any case. The mort- 
gagee’s claim was eventually discharged. 
The transferor then sued the transferee 
to recover possession of the property. It waa 
held that the maxim in pari delicto 
potior est conditio possidentis could not be 
applied. The plaintiff, in suing to recover- 
possession of his property was not carry 
ing out the illegal transaction, but was 
seeking to put every one, as far as possi- 
ble, in the same position as they were 
in before the transaction was determined 
upon. The purpose of the fraud wus not 
effected (though everything had been done 
to carry it out}, and there was nothing 
to prevent the plaintiff from repudiating 
the entire transaction, revoking all autho- 
rity of Lis confederate to carry out the 
fraudulent scheme, and from recovering 
Possession of his property. It was not the 
law thatif anything was done to carry 
out the conspiracy the property could not 
be recovered: 

“In conspiracy the concert or agreement of the 
two minds is the offence, the overt act is but the 
outward and visible evidence of it. Very often 
the overt act is but one of the many steps neces- 
sary to the accomplishment of the illegal purpose, 
and may in itself be comparatively insignificant 
and Harmless; but to enable a fraudulent contede- 
rate to retain property transferred to him, in order 
to effect a fraud, the contemplated fraud must, ac- - 
cording to the authorities, be effected, Then ard 
then alone, does the fraudulent grantor, or giver, 
lose the right to claim the aid ofthe law to 
recover the property he has parted with.” 

In the present case, as I have said, a8 
in Petherpermal Chetty v. Muniandy Serva? 
(11), the parties did all they could to carry 
out their illegal object, ifthe object was 
illegal (as I think it must be assumed to 
have been), it is, doubtful whether the . 
parties knew, or at all events tho-. 
roughly realised that illegality but 
that is, [ think, not material once 
the Court has taken congnizance or 

(11) 35 C 551; 35 IA 98; 4LB R 266; 10 Bom. 
L R 590;54 L J 2890; 14 O W N 562; 70 L J 
528; 14 Bur, L R 108; 18 M LJ 277:4 MLT 
(PC). s 
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the illegality of the act proposed to be 
carried out. The real point here is that 
the intended object could never in any 
sense of the word be carried out. The 
fraud was a wholly imaginary one. The 
Spanish Government could never be 
defrauded, for there was no prisoner, no 
bankruptcy, no property and no jailor to 
be bribed. The only persons who could 
be defrauded were ihe plaintiffs and the 
defendant. Section 65 is not, I believe, 
mentioned in the course of-ihe judgment in 
Pethermal Chetty v. Muniandy Servai (11), 
but it is clear that that case is on all fours 
with the present one, whether the section 
be applied in terms or whether, the principle 
of English Law be invoked. The criterion, 
I apprehend, which causes the Court to 
say that it will or will not assist the 
parties to recover the money paid under 
an unlawful agreement is not whether they 
have had a locus penitenitae before carry- 
ing out the purposes of the fraud, but 
whether it would be contrary to morality 
and public policy to give the parties 
assistance in a Court £ law, where the 
purpose of the fraud has actually been 
wholly or partially successfully carried out. 
It might be remarked, too, that in Pethermal 
Chetty v. Muniandy Servai (11), the parties 
were guilty of an offence: under the same 
provision of law, namely s. 421, Indian 
Penal Code. 

It appears to me, therefore, that the 
plaintiif-appellants would be entitled to 


succeed and to obtain recovery of the, 


moneys paid under their agreement if 
the facts which they allege are correct. 
What they allege is that Mrs. Manuel 
engaged in the negotiations with the 
jailor on their and Mr. Manuel's behalf 
but without their knowledge and consent 
contravened the terms of the agreement 
as contained in the letter Ex. 8 by part- 
ing wilh their money to the jaiior before 
the cheques were verified. 

It was an essential part of the Spanish 
prisoner trick, of course, that by some 
means or other the dupe should be per- 
suaded to part with his money before 
wiring 10 Zurich and finding out that the 
cheques were bogus. Here we have to look 
into the evidence. This was done by 
the trial Judge towards the close of his 
judgment, but it was clearly impossible 
to discuss the evidence at length at all. 
The only evidence on the subject was 
that of the two plaintiff-appellants, for 
themselves, and Mrs. Manuel, on the 
other side, for the defendant. They were 
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the only persons who could conceivably 
have ` known of the transaction. The 
plaintifi-appellants denied that they knew 
anything about the transaction at all. 
They tried to make out that they merely 
went to Barcelona in the company of 
Mrs. Manuel on a pleasure trip to see 
the sights. It was necessary, 1 suppose, 
for them to deny all knowledge of what 
happened, as the defendant's case had 
been fully disclosed in para. 9 of his 
amended written statement, where it is 
said that the plaintiffs and Mrs. Manuel 
after discussion jointly paid over to the 
so-called jailor and his so-called brother- 
in-law, not only the fine of 24,987 pesetas 
but the bribe cf 15,000 pesetas as well, in 
all a total of 39,987 pesetas. 

The evidence of Jone Bin and Ah Shein 
as to what happened in Barcelona was 
rightly discredited by the trial Court, and 
can only be described as ridiculous. Jone 
Bin tried to make out that he did not even 
known that Mrs. Manuel went to Barcelona 
to get the cheques, and this though 
telegrams had been senten rout? from 
Port Sudan and Port Said. He made ous 
that he did not even know whether Mrs. 
Manuel cashed the two drafts from Cock’s 
at Rangoon or Cook's at Barcelona for 
the 39,987 pesetas when they got to 
Barcelona, though he did admit going to 
Cook's with her. Similarly Ah Suein tried 
to make out that all he did at Barcelona 
was to goto sleep to make up for his losses 
on the journey, and said that he never 
even asked Mrs. Manuel at Barcelona if 
she had heen successful in obtaining tke 
cheques. Ah Shein, however, did make the 
important admission that he saw Mrs. 
Manuel cash two drafts at Cook's and 
obtain a good deal of money on them, 
though he pretends that he did not know 
what the value of the notes was as they 
were bronght folded, and makes out they 
were not even counted. 

The District Judge thought it to bein 
favour of the plaintifs’ account that the 
letter warned the addressee that only one 
person must go and. see the emissaries. 
That suggestion, the exact words of which 
I have given, is very vague, and it may 
well be that the emissaries did not mind 
how many people came with them when 
they saw the kind of people that they had 
to deal with. 

The trial Judge did not think that Mrs, 
Manuel’s account of the transaction was 
to be trusted either. It is true that she 
did make in her eyidence certain aspere 
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sions on Mr.Jone Bin, which the Judge 
thought were merely made in an attempt 
“to blacken his character,” 
Main what shesaid as to what happened 
app2ars tome to be likely to be true, and, 
of course, it is entirely | uncontradicted. 
What she said was that on arrival at Barce- 
lona about 8a.M.,2 man who said he was 
the jailor’s brother-in-law came for them, 
and took them to a restaurant where the 
so-called jailormet them. They proposed 
to see the prisoner in the jail. The jailor 
went to get apermit and his brother-in- 
law took them to another restaurant. The 
jailor returned there with a letter in 
English from the prisoner saying that it 
would be dangerous to visit him in _ jail 
as the authorilies were suspecting them 
to be his accomplices, and that they would 
be detained if they visited the convent 
where the girl was. The jailor then asked 
them if they had brought the money, and 
they told him that they had the drafts 
and would have no difficulty in cashing 
them and showed them the drafts. (It 
should be explained here (hub the letter, 
Ex. #, warned them to bring the money 
in notes or whkat was easily negotiated, 
and not cheques). Then they arranged 
that the jailor shouid go to the jail and 
get the cheques, while they went to Thomas 
Cook's to cash the drafts. 


This explains why all three went to 
Thomas Cook’s together when the drafts 
“were cashed, and is far more credible 
then the plaintiff's account that Mrs. Manuel 
came back from her first interview without 
telling them anything, and that they 
merely went with her to Thomas Cook's 
to cash their travellers’ cheques for 
money necessary on the journey. It may 


seem curious that Mrs. Manuel cashed 
both drafts, the one for 24,987 pesetas 
and the one for 15,000 pesetas. It may 


seem even more curious that Mrs. Manuel 
should have brought a draft for 15,000 
pesetas at all, when the suggestion in 
the letter was that payment was to be 
made at Zurich, and apparently out of the 
prisoner's two-thirds and not out of their 
money or their one-third proceeds at all. 
But the fact remains that two drafts 
were obtained, and that Jone Bin was 
consulted as to the amount necessary 
for the purposes of the journey, and all 
the parties seem to have been under the 
mistaken impression, which was no doubt 
utilized by. the jailor, that the 15,000 
pesetas was to be paid at the same time 
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as the 24,937 pesetias for the prisoner's fine 
and costs. 

To resume with Mrs. Manuel's evidence, 
she says that the brother-in-law pointed 
out Themas Cook's from the corner of tLe 
street, but would not go any further 
himself, which, of course, is likely. She 
says she hed to pay Rs. 50 or Rs. 60 
commission for cashing the drafts. Then 
they picked up the brother-in-law, and 
he took them to a third restaurant, where 
they were joined by the jailor, who 
produced a letter, and a sealed envelupe. 


She says that she and Jone Bin (who 
understand English well) read the 
letter, while Ah Shein (who knew very 


little English) busied himself by opening 
the sealed envelope, which, no doubt, was 
what was exactly intended to happen. 
The letter said that the envelope contained 
ihe ckeques though the jailor did not 
know it, and that they could take down 
the numbers of them and verify them 
from Zurich. Jone Bin spoke in Burmese 
to Ah Shein totell him not to show ihe 
cheques, but the jailor had already seen 
them and talked to his brother-in-law and 
appeared to be in a rage. The plot of 
course was developing according to plan. 
Then ihe brother-in-law said that the 
prisoner had deceived the jailor and told 
him that the envelope contained only 
faimly papers and not cheques. Mrs. 
Manuel says that she still suggested that 
{hey should go and verify as said in the 
letier and that that would only take “20 
minutes.” Jone Bin then got angry and 
said ihat she wanted to spoil the affair 
and that now that those people had seen 
the cheques they would cash them them- 
selves, and told her not to interfere. 
The jailor asked for the two sealed documents 
which had been sent with the prisoner's 
letters. Mrs. Manuel says that she had 
these concealed in an inner garment and 
she had to goto another room to get them 
out. 

When she returned she found that 
Jone Bin and Ah Shein were paying on 
the money from her handbag which she 
had left there, she then gave up the 
sealed documents. The jailor said that he 
had to go back early to get the pri- 
soner’s property redeemed before the next 
jailor came on duty and found out that 
the seals had been broken, and the 
brother-in-law told them to go to Paris, 
and that next day he would bring the 
prisoner's daughter to teem there. They 
realised then that they had too little 
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money for their expenses, and Jone Bin 
asked the jailor to let him have 5,000 
pesetas back which he would return after 
cashing the cheques at Zurich. The jailor 
actually gave him the money, which Ah 
Shein changed into 1,000 franc notes. It 
isnot very likely, perhaps, that Mrs. Manuel 
would have left her handbag there, and 
later in evidence she admitted that when 
she came she agreed with the others to 
the payment of the money straight away, 
though she made out that she still protest- 
ed against it. It is possible that the 
rogues would consent to giving back what 
was after all only a small portion of the 
booty obtained, to prevent the dupes from 
going to the British Consul or to Thomas 
Cook's again. This story of Mrs, Manuel 
was not put in cross-examination to Jone 
Bin in detail, but, as I have said, it was 
in the written statement, and was put 
fully in cross-examination to Ah Shein. 
The questions put to Ah Shein suggested 
that it was he who asked for the 5,000 
pesetas back, but Mrs. Manuel in evidence 
said that Jone Bin did the asking, though 
Ah Shein tcok the money. 

I do not think that the District Judge 
was justified in disbelieving Mrs. Manuel's 
evidence on this and in holding that the 
15,000 pesetas was not also paid in addi- 
tion to the 29,987 pesetas for the fine and 
the costs. As I have said, the second 
draft was obtained for that purpose, and 
must have been cashed for that purpose, 
and it is unlikely that Mrs. Manuel 
would be allowed to go away with that 
money, once the rogues had seen both the 
drafts. I would hold, therefore, that both 
sums were paid, but as regards the 5,000 
pesetas, said to have been given back, I 
donot think this can be taken into ac- 
count as there is nothing to show what 
happened to the money, and it may well 
have been used for the joint expenses. 
There is some indication that Ah Shein 
did have “undisclosed reserved,” and he 
talks of a mysterious sum of Rs. 3,000 
extra, a large sum, which he apparently 
claims to have brought for no purpose at 
all. It must be heid, then, I consider, 
that there was a novation in the agree- 
ment between the parties to Day the 
money before the cheques were verified. 
It was because this was done that the 
money was lost. It appears to me that all 
three parties were equally responsible for 
this novation. Jone Bin was responsible 
for losing Ah Shein’s money and Ak Shein 
was responsible for Josing Jone Bin's 
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money. ‘That novation has, of course, not 
been pleaded but all the facts are before 
the Court, and I think it would be in 
accordance with equity. and not against 
rule, to decide the matter in dispute 
finally in this case, and not leave the 
plaintiffs, as has been suggested by the 
respondent’s Advocate, to file another suit 
for accounts. 

It would appear from exhibit 29, Mrs. 
Manuel's account with Thomas Cook’s at 
Rangoon, that out of the Rs. 17,500 ad- 
vanced to the defendant, all that was spent 
on the objects of the agreement were as 
follows : 


To buying 25,000 pesetas at 
Rs. 280 


s. i . Rs. 8,928-9-0 

To buying 15,000 pesetaa ae gy 5,857-2-0 
To expense of cables .. wey, 60-34-0 
To loss on re-sale of pesetas n n 1230-0 
To commission at Barcelonu kaw Las 16-0-0 
Total a 14,529-9-0 


— ee 


leaving a balance of Rs. 2,971 unexpend- 
ed by Mrs. Manuel. 

As things stand, therefore, Jone Bin was 
out of pocket by Rs. 10,000 and Ah Shein 
by Rs. 7,500. The defendant, is Rs. 2,971 
to the good. Omitting aunas there is a 
loss of Rs. 14529 to be divided between 
the three parties. The share of each of 
them is Rs. 4,848 as we have decided 
that the parties are to share equally. The 
defendant, therefore, has got to pay up in 
all Rs. 2,971 plus Rs. 4,843 %. e. Rs. 7,814. 
For Jone Bin to be Rs. 4,843 to the bad, 
he hasto get Rs. 5,157 from the defen- 
dant, and for Ah Shein to be the same 
amount out of pocket he must get Rs. 2,657 
from the defendant. The total of Rs. 5,157 
and Rs. 2,657 is Rs. 7,814 the amount 
that the defendant has got to pay in all. 

In view of the plaintiff-appellants’ evi- 
dence and their failure on the major por- 
tion of their claim, and in View of the 
defendant's denial of receipt of part of 
the money from Jone Bin in the first 
written statement, and the importani fact 
that she never contested the legality of 
the transaction until her second written 
statement, I see no reason to allow any 
of the parties costs in either Court. The 
decrees of the trial Court will, therefore, 
be set aside and there will be a decree 
in favour of the appellant Jone Bin for 
Rs. 5,157 against the defendant with no 
order as to cosis in the one appeal, and 
a decree in favour of the appellant Ah 
Shein for Rs, 2,657 with no order as te 
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costs in the other appeal. No order for 
cosis in these appeals. 


D. Order accordingly. 
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Appeals from Original Decrees Nos. 266 and 
284 of 1932 
h August 16, 1935 
D. N. MITTER AND KHUNDSAR, JJ. 
AJIT NARAIN CHATTOPADHYA— 
DEFENDANT No. 1— A PPELLANT 


versus 
ACHINTA NARAIN CHATTOPADHAYA 
—PLAINTIFF AND OTHERS—RESPONDENTS 

Partition—Suit for—Son, if canset off time- 
barred debt due to him from deceased father against 
father's estate—Principle, if applies when creditor 
has no share in inheritance—Lvidence—Admission 
—When binding on person making it. 

‘An admission. is not conclusive but may be 
shown to be wrong; but unless the admission is 
explained, itis binding on the party making it or 
those who claim through him. Chandra Kunwar v. 
Narpat Singh (i), followed. 

Even a statute-baired debt can be set off against 
the inheritanc2 on principles recognised by Courts 
of equity. In a suit the object of which is to have a 
partition of joint property, the equities of the parties 
have to be adjusted. The person who succeeds to 
the inheritance should not be allowed to get the 
inheritance without shouldering the burdens. Con- 
sequently, in a suit for partition of the estate of 
the deceased futher, one of the sons is entitled to 
claim a set off of a debt due to him frem his 
father, even though such debt is barred by limita- 
tion.” But this principle will have no application 
where the creditor is a person who has got no 
share m the inheritance from the debtor, White v. 
Cordwell (4) and Lokenath Mullick v. Odoy Charan 
Mullick (5), referred to. ‘ 

A. against the decrees of the Subordinate 
Judge, Second Court, Hooghly (at Howrah), 
dated August 13, 1932. 

-Mr. H. D. Bose, Mr. Basant Kumar 

Mukherji for Mr. Ajit Narayan Chat- 
terji (in No. 266) Dr. Pal with him Messrs. 
Bholanath Roy, Debendra Nath Bhaita- 
charji (in No. 284), for the Appellants. 

. Mr. Hiralal Chakravarty tor Dr. Mukherji, 
Messrs. Sanat Kumar Chatterji and Bhola- 
nath Roy (in No. 266 only), for the Respond- 


ents. 

D. N. Mitter, J—Three questions emerge 
for determination in these two appeals 
which arise outof a suit for partition of 
the estate of Rakhal Kristo Chattopadhaya, 
an inhabitant of Howrah, and the father 
of the plaintiff and two defendants to the 
suit, One isa question of fact, and the 
other two are questions of law. The 
question of fact arises out of Issue No. 6 
which runs as follows :— 

“Did the defendant No. 2 sdvance any money 
to his father Babu Rakhal Krishna Cbattopadhaya 
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for the acquisition and subsequent construction 
and repair of the Benares house. Tf yes, what 
amount ?” 


The questions of law may be formulated 
thus :— 

(1) Is the debt due by defendant No. 2 
from the father barred by the statute of 
limitations ? | 

(2) Whether defendant No. 2 isto get 
2/3rd of the money advanced by him to 
his father although such.debt has become 
parred by the statute of limitation. 

On the question of fact ihe Subordinate 
Judge has come to the conclusion that the 


amount advanced to the falher was 
Rs. 10,900 and that the plaintiff and 
defendant No. 1 are liable to pay to 
defendant No. 2 in equal halves. The 


Subordinate Judge has reached the con- 
clusion that the liability of the plaintiff 
and defendanis to discharge their father's 


debt arose after their father's death which 


happened in October 1926, and as defend- 
ant No. 2 put in his written statement 
within 6 years of that event the debt is 
not time-barred. The relief, said the 
Judge below, claimed by the defendant .- 
No. 2 isasort of equitable set off and in 
that case the questicn of limitation does 
not arise. The Subordinate Judge, has 
passed a preliminary decree for partition 
and has directed the Commissioner to take 
into account tke sum of Rs. 7,266 which 
is payable by defendant No. 1 and plaintiff 
in equal halvesto defendant No. 2. Hence 
the two appeals have been brought by de- 
fendant No. 1 (No. 266 jand plaintiff (No, 284) 
and the main controversy in these two 
appeals centres round the three 
questions indicated at the outset of this 
judgment. 

It is contended with regard to, the 
question of fact that there is no reliable 
evidence to show that the sum advanced 
by the defendant No. 2 to his father was 
his own, that in any event the sum 
advanced was not Rs. 10,900 but con- 
siderably less. It becomes necessary to 
examine the evidence in this behali. 
Defendant No. 2 Anup Narain has given 
evidence to the effect that he and, his 
father carried on stock and share business 
in partnership under the name and style 
of Messrs. R. Chattopadhaya & Co. with 
Cox and Co. which has since been 
amalgamated with Lloyds Bank. He states 
that Lot No. 2 of schedule Ka of the plaint 
which is the Benares houses was purchas- 
ed for Rs. 6,000 and that he contributed 
Rs, 1,500 out of bis ith share of assets in 
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the partriership business (see page 42, Pt. I). 
He states that there was a delapidated house 
on Lot No.2 of schedule Ka to the plaint 
(Benares house) that “that house was pulled 
down and a new house was built there at 
a costof Rs. 9,000 and that he lent this 
sum to his father to build the house 
(see page 43 16—20). We have no doubt 
on the evidence thal defendant No. 2 
furnished Rs. 1,500 on account of the 
price of the land and the whole of the 
costs for the new building, for there is 
the admission of the plaintifs father in 
a letter to that effect (see Ex. c (8) dated 
November 11, 1924, page 29, p. 11). At 
page 32, part 11, there is the significant 
Passage : 

“and the house at Bonares being No. 15 Agastha 
Kundu which has been purchased for Rs, 5,500 


(five thousand and five hundred out of your and 
. my earnings and which Iam getting reconstructed out 


of your self-acquived money for more than these two: 


years that 1 have been staying......... ; 
and what a man admits to be true must 
-reasonably be presumed to be so. And 
this admission shifls the burden on the 
plaintif and defendant No.1 of showing 
that the building or reconstruction of the 
Benares house was not with the self- 
acquisition of defendant No. 2. The 
admission is not conclusive but may be 
shown to be wrong; but unless the admis- 
sion is explained it is binding on the 
party making it or those who claim through 
him. See Chandra Kunwar y. Narpat 
- Singh (1), and also a decision to 
which I was a party where the effect 
of such admissions is discussed Nanilal 
Das v. Nutbehari Das (2). The admis- 
sion is the strongest proof of the 
. fact that the reconstruction of the Benares 
house was out of the selfacquisition of 
defendant No. 2. The question next arises 
as to what is the amount which was 
required for reconstructing the Benares 
house. For this we must turn to the 
evidence of defendant No. 2, at page 43 
(P. 1), line 20. Defendant No. 2 states 
“that the house was pulled down and a new house 
was built at a cost of Rs. 9,000. Construction of 
the house was commenced 1} or 2 years after the 
purchase of that land. I lent this sum to my father 
to bulid the house”. 
‘This defendant states this in another 
place, 
“I have not kept any account of the morey I 
pent to my father for the Benares house”. 

It is argued by Mr. H. D. Bose, Counsel 
for the defendant No. 1, that the best 
(1) 29 A 184; 34 I A 27; 11 C WN 331; 4 ALJ 102; 

9 Bom. L R 267; 5 0 L J 115; 17 M LJ 103;2M LT 


109 (P. C) 
(2) 38 CW N B861 at p. 884, 
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evidence, viz, Bankers book, the books of 
the Mercantile Bank, might have been 
produced and such evidence not having 
been given ‘in this case an inference 
unfavourable to the defendant No. 2 should 
have been drawn. The Subordinate Judge, 
however, is of opinion thatit would have 
been far better if the defendant No. 2 
had produced his account with the 
Mercantile Bank to show that he withdrew 
a sum to the tune of Rs. 9,000 to lend 
to his father for the construction of the 
house, but in his opinion the admission 
of the father renders it quite unnecessary 
to produce the Bank account. 
The fallacy in this reasoning of the 
Subordinate Judge consists in this that 
the admission has the effect of relieving 


the defendant No. 2 from proving 
that the house was rebuilt with 
his self-acquisitions; but it does not 


relieve him from proving what the actual 
cost of construction was. It appears, 
however, from Ex. 1l, true copy of the 
written statement of plaintiff before the 
arbitrators, that the value of the land and 
house at Benares would be Rs. 14,000. 
The value of the land is Rs. 6,600 and 
according to this estimate the value of 
the building would be. Rs. 7,400. Pro- 
ceeding on this estimate of the plaintiff 
we think it will be safe to hold that the 
Joan to the father was 7,400 plus 1,500 
equal to Rs. 8,900 for the piece of the 
land and not Rs. 10,900 as found by the 
Subordinate Judge. The plaintiff and 
defendant No. 1 are liable to pay to defen- 
dant No. 2 23rd of Rs. 8,900 in equal 
halves, i. 2. each is liable to pay l-3rd of 
Re. 8,900 equal to Rs. 2,966-10-8 instead of 
Rs. 3,633-5-4 as found by the trial Court, 
provided the debt is either not barred by 
the statute of limitations or even if barred 
could be equitably set off against the estate 
of the plaintiff and defendant No. 1 inherit- 
ed from their father. This leads us to con- 
sider the two questions of law indicated 
before. < 

First as to limitation:—Let us consider 
the case from the stand-point as ifthe loan 
has been advanced by a stranger to a 
father governed by the Dayabhaga school 
and not by one who subsequently shares the 
inheritance on the death of the father, 
The question arose in this Court with regard 
tothe liability or a Mitakshara son before 
a Full Bench of this Court in the case of 


Brijnandan v. Bidya Prasad Singh (3). 
(3) 42 O 1068; 29 Ini. Cas. 629; 21 OLJ 543; 190 
WN 849; A I R1916 Cal. 279, 
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Sir Lawrence Jenkins, C. J., held that 
Art, 120, of the Limitaticn Act governed the 
case where the debt wes an unsecured cne 
and the period of limitation is six yeais, 
but the question es to ihe date when the 
right to sue acciues was left open. Three 
alternatives were suggested, Ist, the date 
when the debt incurred by the father 
accrues, secondly when ihe creditor after 
exhausting the remedies against the father 
finds that the debt or a portion thzreof is 
still unsatisfied and thirdly the date of the 
death of the father. But the question was 
not decided as the suit was barred, if any 
of the three views were taken. In the 
present case the death of ihe father took 
place within six years from the date of the 
written statement of defendant No. 2, and 
if this view is adopted, then the debt is not 
barred. But if the date is taken to be the 
date of the loan, admittedly the written 


statement was filed much beyond six ‘years- 


and the claim of defendant No. 2 would be 
barred against the father or those claiming 
under him. ‘Ihe house was completed in 
1924 and tke written statement was filed in 
1931 end even the letter of the father 
Ex. C (2) could not save limitaticn seeing 
that the letter was written in 1924. There 
is some point in the argument of Mr. Hiralal 
Chakrawarty for the respcndent that the right 
of a son under a Dayabhaga school to pay his 
father’s debt is limited to assets he receives 
after his father’s death and in these circum- 
stances the right to sue can only arise after 
the father’s death. It is not necessary, how- 
ever, to decide this question in the present 
case, for in our view even a statute-barred 
debt can be set off against the inheritance 
on principles recognised by Courts of 
equity. In asuit whose object isto have a 
partition of joint property the equities of 
ihe parties have to be adjusted. The 
person who succeeds to the 
should not be allowed to get the inheritance 
without shouldering the burdens. It is 
argued cn the other hand by Mr. H. D. 
Bose, that if this principie is acceeded to, 
then every unsecured creditor of the father 
will be able to enforce the statute-barred 
debts ofthe father against the sons. But 
the point of distinction is that the creditor 
does not get a share in the inheritance 
from the father and no question of equity 
can arise between the father’s heirs and 
the creditor. But it is different where the 
loan has been advanced by one of the sons 
and the question arises between him and 
the other sons who share in the inheritance 
of the father. In such a case the rule laid 
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lesi, 
down in one of the cases not cited at the bar 
should apply. That case is that of White 
v. Cordwell (4). The ruje laid down in thet 
case is that an adminisirator is entitled to 
set off against the share of one of the next 
of kin in the intestate’s estate the whole of 
a debt of which part. had become barred by 
the statute of limitation. Sir Jemes 
Bacon, V.C. in that case said : 

“The duty of anadministrator is to administer the 
estate of the intestate. In this instance part of the 
estate consists of this debt which is due to the estate 
though ihe remedy for iecovering part of it has 
become barred by statute. Until the debtor dis- 
charges his duty to the estate by paying the debt 
which he cwes to it, he can have no right or title to 
I have not the 
slightest doubt.,, i 
said the Vice Chancellor : 

“that this peson being one of tke next of kin of 
the intestate can take no share of the estate until he 
has discharged his obligation to it, and paid the debt 
in full ..,.. Page 647* of the Report.” . 

The same view has been taken in this 
Court (in a case not cited at the bar) in 
which Sir Arthur Wilson who was after- 
wards a member of the Judicial Committee, 
took the same view. In the case of Loke- 
nath Mullick v, Odoy Charan Mullick (5), 
Sir Arthur Wilson in the following circum- 
stances, viz:— Where A and B two of ihe 
sons of one N had been declared in a suit 
brought to administer N’s estate to be 
indebted to the estate, A and B having died 
without satisfying the debt held that not- 
withstanding that ihe debt due from A to B 
tothe estate was barred, the descendants 
of A and B could not be allowed to share 
in the accumulation of interest in the 
hands of the Court without first satisfy- 
ing the debt due by their ancestors to 
the estate. We think, therefore, that the 
amount actually spent should be set off in 
the manner suggested by the Subordinate 
Judge. The amount is now varied instead 
of its being Rs. 7,266, and odd it should be 
two-thirds of Rs. 7,400 plus Rs. 1,500= 
Rs. 8,900, i. e. Rs. 5,933-5-4 only which the 
defendant No. 1 and the plaintiff are to pay 
in equal halves to defendant No. 2. With 
this variation the appeal stands dismissed, 
The costs of this appeal will be in proportion 
to the success of each party. z 

We assess the hearing fee at 15 gold 
mohurs. 

Khundkar, J.—I agree. 

D. Appeal dismissed. 

(4) (1875) 20 Eq. 644; 44 L J Ch. 746; 23 W R 326, 

(5) 7 C 644. 

*Page of (1875) 20 Eq! | 
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BOMBAY HIGH COURT 


Original Civil Jurisdiction Suit No. 
1421 of 1933 
October 11, 1935 
CHITRE, J. 
FIDAHUSEIN PIRMAHOMEDALLI 
—PLAINTIFF 
VƏTSus 
BAI MONGHIBAI—DEFENDANT 
Muhammadan Law—Will — Khoja of Shiah Ishna 
Sra sect—Whether can dispose of whole property by 
„Writ. 
A khoja of Shiah {shna Ashari sect can dispose 
his whole property by a testamentary disposition, 
Case-law discussed.] 
[Origin of khoja sect discussed.] 
Mr. R. S. Billimoria, for the Plaintiff. 
Mr. K. M. Munshi, for the Defendant. 
Judgment.—The simple issue I am asked 
to try in this case is whether a khoja of the 
Shiah Ishna Asheri sect can dispose of the 
whole of his property by a testamentary 
~ disposition. Since 1347, when the well- 
known case of  Hirbae v. Sonabae 
(1) was decided, the law applicable to a 
dead khoja has heen agitated and a series 
of cases have laid down beyond doubt that 
in. matters of simple succession and in- 
herilance the Hindu Law applies. Two of 
them: are Appeal Court judgments, and yet, 
a Single Judge in recent times threw a 
doubt (in itself an obiter) on the ground 
that only such part of the Hindu Law of 
succession and inheritance can be said to 
‘apply as is proved to have been adopted 
. by the khojas. His reasoning is that 
ordinarily the Hindu Law governs the 
Hindus and the Muhammadan Law governs 
the Muhammadans. Unless, therefore, any 
portion of the Hindu Law is proved to have 
been adopted by the khojas as- their 


personal law, the ordinary presumption ° 


should preyail. ‘The learned Judge after a 
lengthy examination of the case law came 
to the conclusion that it has not been 
established by evidence that the khojas 
have adopted by custom the right to will 
away the whole of the property and he 
. expressed an opinion that he would confine 
the application of Hindu Law to intestate 
succession. The learned Judge had the 
limitation present to his mind that a Hindu 
can only will away his self-acquired 
proparty. But that is confounding the 
Hindu Law of joint family property with 
rights of succession and inheritance. It has 
been held beyond doubt that the Hindu 
Law of joint family property does not apply 
to khojas. 

The famous dictum of Russell, J., that a 

(1) Perry O © 110%4 Ind. Dec, (O S) 100, 
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khoja is a living Muhammadan and a dead 
Hindu is a paradoxical truism. A kroja 
can; therefore, dispose of the whole of his 
property during his lifetime. The ele- 
ments of ancestral or joint family property 
do not exist. His sons take no interest by 
birth. They cannot demand partition and 
the property in the hands of a khoja during 
his lifetime is his absolute property. Ifthe 
sons have no Vested interest in the property 
during the lifetime of a khoja father he 
must-be taken to have died with all the 
property as his own. To hold otherwise 
would be to raise absurd questions as to 
heirship, end joint and self-acquired 
property. Either the property vests in the 
sons or it does not. There cannot bea 
vacuum and the sons’ rights cannot spring 
into existence all at once on the father's 
death. A khoja, as any living Muham- 
madan, can make a will exceeding one-third 
of the property with the consent of the 


‘heirs; but such consent must be given after 


the testator’s death. If you bring in’ the 
principle of joint family property, the 
question would arise. “Consent of which 
heirs? Under the Muhammadan Law or 
the Hindu Law?” The heirs under the two 
systems differ. Harmony can only be 
established if you eliminate the Hindu Law 
of joint family property and apply the 
Hindu Law of simple succession and in- 
heritance. It is well established by au- 
thorities thatthe law of. wills is apart of 
the law of succession and inheritance. 
Succession is either testamentary or 
intestate. To say that on the death ofa 
khoja only the Hindu Law of “intestate 
succession” applies is to make an en- 
croachment on the established rule of law 
that the Hindu Law of joint family 
property does not apply to khojas. It is not 
a correct statement oflaw tosay that only 
such part of the Hindu Law of Succession 
and inheritance applies as is proved to 
have been adopted by the krojas by 
custom. 

The conversion of Hindus of Sind by 
the ancestors of H. H. the Aga Khan was a 
mass conversion, and while accepting a 
new faith, they retained their old system of 
devolution of property. You adopt what 
youhave not got. You retain what you 
already possess. The correct proposition, 
therefore, is that whoever wants to establish 
that a custom derogatory to the Hindu Law 
of Succession and Inheritance is adopted 
must prove it. Nosuch custom derogatory 
to the Hindu Law of simple succession and 
inheritance has been ever alleged or proved, 
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The fact that it has not been alleged or 
proved ever since 1847 in any case involv- 
ing a will, shows that it did not admit of 
proof and the further fact that the point 
was conceded in all cases of wills, though 
it would be to the manifest advantaye of 
the party interested .to raise the point 
strengthens the view that no such exception 
existed and the point was treated as con- 
cluded. With this preliminary rapid survey 
of the legal position I shall now give a short 
summary of the origin cf khoja sect which 
will be a help to appreciate the principles 
of the Hindu Law of Succession and In- 
heritance made applicable to them. 

The report of the Aga Khan's case, 
[The Advocate-General v. Mahammed 
Husein Huseni (2)], in which judgment 
was delivered by Arnould, J., in 
1866, is given in a note at foot of 
page 323 of Advocate-General v. Muhammad 
Husen Huseni (2). The issues are men- 
tioned at page 329 and-issue No. 2 is, “Who 
and what are the Shiah Imami Ismailis,” 
and issue No. 4 is, “Who and what are 
khojas." Arnould, J., after careful con- 
sideration of the veluminous evidence led 
in the case, came to the conclusion that the 
khojas were originally Hindus of trading 
class inhabiting the towns and villages of 
Upper Sind. The position and circums- 
tances of those remote and isolated traders 
were manifestly such as to favour a conver- 
sion of some form or other of Muham- 
madanism. They were converted by Pir 
Sadra Din about four hundred years ago, 
and according to tradition of the great body 
of the khoja community Pir Sadra Din came 
from Khorasan and was an Ismail Dai or 
missionary sent by Shah Islam, one of the 
ancestors of H. H the Aga Khan. The form 
of Muhammadanism which he taught his 
converts was Shiah Imami Ismaili faith. 
Arnould, J. further points out that as a rule 
khojas have no mosque or masjid. Asa 
matter of fact the only khoja mosque in 
existence was that erected in 1822in the 
khoja burial ground in Bombay, where 
funeral rites to the dead are performed 
before burial. The jamaikhana is their 
prayer-house, where they recite gnan 
(knowledge), which is a free composition 
in verse of some parts of Koran and Hindu 
Mythology. Even in this composition there 
isno mention of the Muhammadan Law of 
succession and inheritance. Their accepted 
scripture is ‘Dashavatar.” At page 359, 
Arnould, J., gives a short summary of the 
scripture of Dashavatar. He says: 

(2) 12 B HOR 3232, 
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‘It is atreatise in 10 chapters containing (as 
indeed, its name imparts) the account of ten 
evatars or incarnations, each dealt with in a separate 
chapter. The first 9of these chapters treat of the 
nine incarnations of the Hindu God Vishnu; the 
10th chapter treats of the incarnation of the “Most 
Holy Ali” (Nine-tenths of their scripture is thus 
based on the Hindu divinity of Vishnu .... the 
idolatry of the first 9, chapters, the semi-deification 
of Aliimplied in the 10th chapter, alike are utterly 
impossible." 

The “avatar” is manifestation of God on 
earth in human form to relieve dire distress, . 
Vishnu is the centre of Hindu concep- 
tion of Trinity which consists of Brahma, 
Vishnu and Mahesh. The first is the 
Creator, second Protector, and ihe third 
Destroyer. As observed in Haji Bibi v. Aga 
Khan (3), only a clever and astute brain 
could have compiled such a scripture for 
the acceptance of Hindu traders in North 
Sind. It will be clear from this short 
account that the conversion of krojas to the 
Shiah Imami Ismaili sect was not a case of 
individual conversions but was a mass or a 
community conversion; call it mass 
hypnotism if you choose. In a case like this 
no rigid rule of logic can govern a convert 
society like the khojas. The rigid rule of 
law laid down in Jowala Bukhsh v. Dharum 
Singh (4) and Mitar Sen Singh v. Maqbul 
Hasan Khan (5), applies to individual con- 
versions. In the fomer case it was held 
that Muhammadan Law applies not only 
to persons who are Muhammadans by birth, 
but by religion also. In the latter case 
it was held that a convert changed not 
only his religion, but his personal law also 
These rigid logical rules may apply to 
individual conversions, but in the case of a 
community conversion, the converts may 
retain a portion of their personal law ac- 
cording to their social habits and surround- 
ings. They retain their person&l law unless 
they consciously adopt another. In 
Abraham v. Abraham (€), their Lordships 
of the Privy Council observed (page 238 and 
239*): ta tant 

“He (a Hindu convert to Christianity) may 
renounce the old law (his own personal law) by which 
he was bound, as he has renounced his old 
religion, or, if he thinks fit, he may abide by the 
old law, (in the absence of any statutory provision) 
notwithstanding he has renounced his old religion... 
The profession of Christianity releases the convert 
from the trammels of the Hindu Law, but it does not 

(3) 11 Bom. a ow 2 on Cas. 874. 

i ar. . 

6) 37 LA 313, 138 Ind. Cas. 268; A I R1930 PO 
251; TO WN 925; 32 L W 413; (1930) A L J 1257; 
35 O W N 99; 52 O L J 551; (1930) M W N1161; 60 M 
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of neceszity involve any change of the rights or 
relations of the convert in matters with which 
Christianity has no concern, such as kis rights and 
interest in, and his powers over property. The 
convert, though not bound as to such matters, either 
by the Hindu Law or by any other positive law, 
may by his course of conduct after his conv: rsion 
have shown by what law he intended’ to be 
governed as to these matters. He may have done so 
“either by attaching: himself to a class which......has 
adopted and acted upon some psrticular law, or 
by having himself observed some family usage or 
custom; ....." 

This case ‘illustrates the 
between parcenership and heirship. Parce- 
‘nership must be governed by the law to 
which a person has become a convert; heir- 
‘ship may be governed by his old personal 
law. A Hindu convert cannot possibly 
remain a member of Hindu coparcenary, but 
the succession to his property may be 
governed by Hindu Law. The only excep- 
tion to this rule is when the succession is 
governed by statute, e. g., a Hindu convert 
to Christianity now cannot, as laid down in 
‘Kamawati v. Digbijai Singh (7), elect to be 
bound by the Hindu Law as opposed to the 
Statutory provision under the Indian Succes- 
sion Act. Tomy mind the true principle is 
laid down in Abdur Rahim Haji Ismail 
Mithu v. Halimabai (8), known as the 
“Mombasa case. That was a case of a 
Memon, another sect of Muhammadans who 
were converted from Hindu religion some 
four centuries ago, but retained their Hindu 
Law of Succession and throughout India 
were governed by that law save where a 
local custom to the contrary was proved. 
In fact, Memons are more orthodox con- 
verts than khojas. In that case a Memon, 
whose father some fifty years before the 
suit, had migrated from India and settled 
with his family among Muhammadans at 
Mombasa, lived at that place and died there 
intestate. It was held upon evidence of 
practice among Memons at Mombasa that 
the succession to the estate of the deceased 
Memon was governed by Muhammadan Law 
and not by Hindu Law. Viscount Haldane 
in delivering judgment observed as follows 
(page 41)*: ; 

“Where a Hindu family migrates from one part of 
India to another, prima facie they carry with them 
thoir personal law, and, if they are alleged to have 
become subject to a new local custom, this new custom 
must be affirmatively proved to have been adopted, 
but when such a family emigrates to another country, 

(7) 481 A 381; 64 Ind. Cas, 559; A IR 1922 PC 14: 
43 A 525; 15L WI; 30 M LT 47; 42 ML J 87; 26 
O W N 490; 24 Bom. L R 626; 4UPLR (PC) 27; 
(1922) M W N 336 (PO) 

(8) 43 I A 35; 32 Ind. Cas 413; AI R1915 P C 88; 
30 M L J 227; 20.CoW N 362; (1916)1 M W N 176; 
18 Bom, LR 635 (PO). : A 
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and, being themselves Muhammadans, settle among 
Muhammadans, the presumptionthat they have ac- 
cepted the law ofthe people whom they have joined 
seems to their Lordships to be one that should be 
much more readily made, All that has to be shown 
is that they have s> acted as to raise the inference 
that they have cut themselves off from their old 
environments. The analogy is that of achange of 
domicile on settling in a new country rather than 
the analogy of a change of custom on migration 
within India, The question is simply one of the 
proper inference tobe drawn from the circumst- 
ances, K 

The same principle is observed in 
Mohammad Haji Abu v. Khatubai (9), which 
is confirmed in appeal tothe Privy Coun- 
cil, where it was held that Halai Memons 
of Porbander in Khatiawar follow in mat- 
ters of succession and inheritance the Hindu 
Law and not Muhammadan Law, differing 
in that respect fromthe Halai Memons of 
Bombay, and consequently upon the death 
intestate in Bombay of a Halai Memon of 
Porbander who had carried on business for 
many yearsin Bombay but was found to 
be domiciled in Porbander, his only son 
took the whole estate tothe exclusion of a 
daughter. The principle I deduce from the 
short history of the khojas of Shiah Imami 
Ismaili sect andthe case-law cited above 
is that a Hindu convert residing in India 
is governed by his personal law unless he 
renounces the old law and accepts the new 
one except where a statutory provision is 
made. His intention to renounce the old 
law is to be inferred (a) if he attaches 
himself to aclass which follows a particu- 
lar law, or (b) if he observes some family 
-usages or custom derogatory to the old law, 
-and this principle to my mind applies with 
greater force toacase of mass conversion 
like the khojas. Having given a short 
history of the Khoja sect and the principles 
of the law applicable to them. I shall 
now proceed to examine the case-law cited 
to me on the question at issue, viz., whe- 
ther a khoja can dispose of the whole of 
his propetty by atestamentary disposition. 
-I do not wish.to examine in great detail 
each and every authority cited tome. That 
has been done more than once by eminent 
Judges. I shall try to deduce from the 
case-law cited to me the principle that 
governs the point at issue. 

A series of decisions were cited from 
Hirbae v. Sonabae (1), which with 
‘one exception lay down the proposi- 
-tion that in matters of succession and in- 
-heritance the khojas are governed by Hindu 


Law. There is only one exception estab- 

(9) 43 B 647; 51 Ind. Cas. 513; AI R 1918 Bom. 39; 
21 Bom. L R 85 on appeal 72 Ind. Cas. 202; A I R 
1922 PO414; 50 IA 106; 47B 146, - ; 
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lished, viz., as between a childless widow 
and a mother the latteris preferred to 
the former for the grant ofletters of admi- 
nistration : Hirbai v. Goribai (10). For a 
short period between 1911 and 1914 Bea- 
man, J., sitting asa single Judge, threw 
a doubt on the correctness of the decisions 
of the Appeal Court presided over by Jen- 
kins, CO. J. and Russell, J. I shall summa- 
rise as briefly as possible the case-law cited 
to me on the question at issue. In Hirbae 
v. Sonabae (1), the daughter of a 
khoja filed her bill against the execultrices 
of her father’s will that she, asa Muham- 
madan female, was entitled to a share in 
distribution of her father’s property which 
was ordained in the Koran. The defendants 
met this demand by a plea that all the 
parties to the suit belonged to a certain 
caste or sect of Muhammadans called kho- 
jas, which had existed from time immemo- 
rial, separate and distinct from other bodies 
or sects of Muhammadans, and under the 
Government of divers laws and customs 
peculiar to themselves, and differing in 
many respects from the laws and customs 
of the Muhammadans: and the plea then 
averred a custom in the case by which the 
females were not entitled to any share of 
their father’s property at his decease, nor 
to any benefit whaiever except, if they should 
be unmarried, to maintenance out of the 
estate and to'a sufficient sum to defray the 
expenses of their marriage according to 
their conditions in life. 

Perry, ©. J., came to the conclusion after 
an exhaustive inquiry thatif a custom other- 
wise valid was found to prevail amongst a 
race of Hastern origin and non-Christian 
faith, a British Court of Justice would give 
effect to it, if it does not conflict with any 
express Act of Legislature ; and he held 
thatthe attempt of the daughters to disturb 
the course of succession which had prevail- 
ed among their ancestors for many hundred 
years had failed and their appeals were 
dismissed with costs. In Gangabai v. 
Thaver Mulla (11), the question was about 
the validity ofa charitable bequest con- 
tained in the will of akhoja, but the will 
itself was not challenged. In 1866, in Karim 
Khatav v. Pardhan Manji (12), it was held 
that by a custom of the khoja Muham- 
madans when a widow dies intestate and 
without issue, property acquired by her 
from her deceased husband does not des- 
cend to her own blood relations, but to the 

(10) 12 BH OR 294. 


(11) LBHOR 71, 
(12) 2 BHO B 276, 
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relations of her deceased husband. Csuch, 
C. J. held, following Sir Erskine Perry, that 
if a custom as to succession is found to pre- 
vail amongst a sect of Muhammadan and 
is valid in other respects, the Court will 
give effect toit although if differs from the 
rule of succession laid down in the Koran. 
In fact the principle of Hindu Law of Suc- 
cession was applied. In 1876, in Shivaji 
Hasam v. Daiu Mavji Khoja (13), which was 
a special appeal decided by Westropp, C.'J., 
it was held that it must be considered 
as a settled rule in Bombay that in the 
absence of sufficient evidence of usage to 
the contrary, the Hindu Law is applicable 
in matters relating to property, inheritance 
and succession among khoja Muhamma- 
dans. This decision as far as it applies to 
Hindu Law of “property” has not been fol- 
lowed in later decisions. It has been held 
in subsequent decisions that the Hindu Law 
of joint family property does not apply to 
khojas. In the same volume in the case 
in Hirbat v. Goribai (10), Sargent, C. J., 
held that in the absence of satisfactory 
proof of a custom, differing from the Hindu 
Law, the Courts of this Presidency apply . 
to Khojas the Hindu Law of Inheritance 
and Succession. He held that: 

“The khojas having been originally Hindus and 
converted from the Hindu religion by a Dai, or 
missionary of the Imam of the Ismailis, to the 
Muhammedan religion of the Shiah division and 
Jmami Ismaili sub-division, and being partly regu- 
lated by Muhammadan Law, partly by Hindu Law 
and partly by custom, occupy a position so peculiar 
that the Courts do not apply to them when seek- 
ing to prove a custom of inhelitance or succession 
didferieg from the Hindu Law, the stringent rule 
that the custom must be proved to be ancient, in- 
variable and submitted toas legally binding, but 
will act upon satisfactory evidence that it has been 
the general custom and accepted as such by the 
great majority of the khoja community..” 

AsI have pointed out in the earlier por- 
tion of my judgment this really is not a case 
of adoption of any custom but retention 
of an old custom of succession and inheri- 
tance prior to the period of conversion. 
Sargent, ©. J., further held that if a custom 
opposed to Hindu Law be alleged to exist 
among khojas, the burden of proof rests 
upon the persons setting up that custom. 
This question of onus or burden of proof 
is a Vital issue in all these cases. It is not 
correct to state that you must plead a 
custom opposed to Muhammadan Law and 
prove it. On the contrary the true rule 
is that whoever alleges a custom deroga- 


‘tory to the Hindu Law of Succession or in- 


heritance must proveit. No such custom 
derogatory to the Hindu Lgw has ever been 


(13) 12 BH OR 261, 
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pleaded in the present suit. At p. 3055 
Sargent, C. J., summarised the decision of 
this Court and observed that they satisfac- 
rily showed that : ' 

“The khojas have, for the last 25° years at least, 
been regarded by the Court in all questions of 
inheritance, as converted Hindus who originally 
retained their Hindu Law of Inheritance, which 
has since been modified by special customs, and that 
‘a uniform practice has prevailed during that period 
of applying Hindu Iaw in all questions of inheri- 
tance, saveand except where such a special custom 
has been proved.” 

He cited with approval the decision of 
Westropp, C. J., in the same volume where 
it was held that in the absence of proof of 
special custom, Hindu Law of Succession 
and inheritance must be administered in 
the case of khojas. In 1877 in Rahimat- 
bui v. Hirbai (14), it was held that the 
widow ofa khoja, who died childless and 
intestate, succeeds to her husband’s estate 
in preference to his sister. It was also point- 
ed out in that case that where a defendant 
alleged a special custom among khoja 
community in variance with the Hindu Law 
of Inheritance, it was held that the burden 
of proving the alleged custom rested upon 
her. In Ahmedbhoy Hubibbhoy v. Cassum- 
bhoy Ahmedbhoy (15), it was held that it 

‘was not established that amongst khojas 
there was any recognised right of a son to 
‘demand a partition in the lifetime of his 
father. The onus was egain thrown on ths 
party alleging such aright of partition in 
the case of khojas to proveit. This case 
is the authority for the proposition that the 
Hindu Law of joint family property does 
not apply to khojas. The whole of the pro- 
perly possessed by a khoja Muhammadan 
is his absolute property in which the sons 
acquire no interest by birth. 1t was observ- 
ed that the rule, that the Hindu Law as 
- administered in this Presidency in the 
absence of proof of custom to the contrary 
is thelaw applicable to khojas, is not to 
be understood in its widest sense, but as 
confined to simple questions of inheritance 
and succession. Sargent, ©. J., has 
in his judgment thus limited the question 
of inheritance and succession with refer- 
ence to Hindu Law of joint family property. 
It would be certainly a compléx question 
of inheritance and succession if together 
with it the notion of Hindu Law of joint 
family properly is mixed up. 

In 1801 in Hussenbhoy v. Ahmedbhoy 
(16) the will of a khoja conferred an 

(14) 3 B 34. 

(15) 13 B 534. 

(16) 26 B 319; 4 Bom. L R 336, 
“Page of 12B. H, O. R—[zd] 
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absolute gift, but directed that the pro- 
perty so given shall not be made over to 
the legatee until he had attained a certain 
age beyond the period of his majority. 
The direction was held to be inoperative 
unless the will conferred an interest in the 
property upon some person for the interven- 
ing period, and the legatee was entitled 
to have the property handed over to him 
as soon as he attained his majority. I 
have referred to this case only for the 
purpose of showing that although it was 
a khoja will, only a question of construc- 
tion was raised but the will itself was not 
challenged. In 1901 in Sallay Mahomed v. 
Lady Janbai (17) Jenkins, C. J. held that 
the will of Sir Tharia Topan was to be 
construed according to the Hindu Law. 
There also the question in dispute was as 
to the construction of the will, whether 
according to the law the grand-daughters 
took the property bequeathed to them as 
a class or as persuna designata. Here 
again the will itself was not challenged. 

In 1904in Rashid Karmalli v. Sherbanoo 
(18) it was held by Russell and Chanda- 
varkar, JJ. that although a koja and his 
wife are married according to Muhammadan 
rites, at the time of his death sofar as 
regards succession to his property he isa 
Hindu. If his brothers lived joint with 
him, his widow would be entitled to mainte- 
ance out of his estate while his property 
devolved on them. Here the Hindu Law 
of Succession by survivorship was applied 
on the death of the deceased khoja. It 
seems that the deceased and his bothers 
were living jointly and the property also 
was held by them jointly during the life- 
time of the deceased. The principle of 
survivorship was thus applied to the ex- 
clusion of the widow who was held entitled 
to maintenanc2 out of the estate. It was 
in this case that Russell, J. pronounced 
the famous dictum that a khoja was a 
living Muhammadan and a dead Hindu. He 
observed that a living khoja by operation 
of law became a dead Hindu and his 
brothers living joint with him, his widow 
would on his death be entitled to mainten- 
ance only. In the same volume in the case 
Karmali (19) 
Jenkins, C.J. and Russell, J. had before 
them the will of a khoja ona question of 
construction. Jenkins, C. J. made some 
very pertinent observations at p. 148* of 

(17)3 Bom. L R 785. 


(18) 29 B 85; 6 Bom. L R 874. 
(19) 29 B 133; 6 Bom. L R 601. 
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the -report which are the sheet anchor of 
the learned Counsel for the defendants in 
this suit. 
that paragraph : | 

“Bub before we come to the question of construc- 
tion, it is necessary first to consider briefly the 
testamentary capacity of the testator. He was, as 
I have said, a khoja of Bombay, and although the 
community, of which he isa member, may popular- 
ly be reckoned Muhammadan, in some respects the 
civil righta of a khoja are determined by the law 
‘governing Hindus in this Presidency: thus it is 
well established that on an intestacy the devolution 
of a khoja’s property is governed by the Hindu 
Law. But here we have not an intestacy but a 
disposition by will, and so we must determine the 
measure of a khoja’s testamentary capacity. In a 
recent case before this Court it was held on evi- 
dence there adduced that the law applicable to 
Hindus governed, and in this case it is agreed on 
all sides that this conclusion is sanctioned by the 
custom that prevails in Bombay. It is common 
knowledge in legal circles that khojas continually 
make their wills, as though they had the testa- 
meatary capacity of a Hindu; and Counsel in this 
case, whose experience is of the widest, have in- 
formed tha Court that they do not desire any issue 
to be raised on the point, for all parties are at 
one that this will must be construed on the basis 
of the testator having the testamentary powers of 
a Hindu resident of Bombay. Seti 

I wish to emphasize the words italicized 
in this quotation. It is a positive statement 
by the then learned Chief Justice that 
“in a recent case before this Court on 
evidence there adduced it was held that 
the law applicable to Hindus governed, 
and although unfortunately the proceedings 
of that case cannot be traced, that does 
not detract from the positive statement 
made in the judgment. | 

In this case not only the question of 
construction of a khoja will was con- 
-cerned, but the Court considered the 
question of the capacity of a khoja to 
make a will. It is a case most directly in 
point, and one would have imagined that 
after an authoritative judgment of an 
Appeal Court presided over by an eminent 
Chief Justice which dealt directly „with 
the issue of the capacity of a khoja to 
make a willof the whole of his property, 
the question would never be raised again 
in this Court. It has recently been laid 
-down that even the judgment of a single 
Judge should be treated as binding unless 
it is manifestly wrong: for nothing un- 
settles the law more than a single Judge 
trying to throw doubts on the correctness 
of an Appeal Court judgment. But that 
has happened in two subsequent cases, 
viz., Cassamally Jairajbhai v. Sir Currim- 
bhoy Ebrahim (20), in which there was- a 


(20) 36 B 214; 12 Ind. Cag. 225; 13 Bom. L R 
17, 
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questicn of validity and construction of a 
trust deed, and Jan Mahomed v. Datu 
Jaffer (21), which was a suit for partition. 
In these two cases Beaman, J., threw a doubt 
that the custom of disposing of the whole pro- 
perly by testamentary disposition was not 
proved. In neither case the question was dir- 
ectly in issue and in subsequent cases this ex- 
pression of opinion has been treated as obiter. 
His rigid logic that the Hindus were govern- 
ed by Hindu Law and Muhammadans were 
governed by Muhammadan Law would not 
admit of any elasticity in the case of a 
sect of Imami Ismaili khojas having 
retained the Hindu Law of Succession and 
Inheritance. The whole of his reasoning 
was affected by the notion that the Hindu 
testamentary powers are inseparable from 
joint family property. 

His argument in a nutshell was that if a 
dead khoja is a Hindu then he as a 
Hindu can will away his self-acquired 
property and not the ancestral property 
and he therefore would like to restrict 
the testamentary powers of a dead khoja 
to self-acquired property. With all res- 
pect, Beaman, J., lost sight of the fact that 
the Hindu Law of joint family property 
has been held not to apply to khojas. 
During his lifetime a khojais the absolute 
owner of the property heis possessed of, 
As I have pointed out hissons did not 
take any interest by birth, they could not 
claim partition of the property. It there- 
fore necessarily follows that when he dies, 
he dies possessed of his property in which 
no other person during his lifetime had 
any interest. If the sons hadno interest 
by birth during all the time that the 
father was alive, their rights cannot spring 
into existence on his death. It must 
therefore logically be assumed that what- 
ever property he dies possessed of, a khoja 
can dispose of the same by a testamentary 
disposition as if the property was his 
absolute property. In 1914, in Mangaldas 
v. Abdul Razak (22), MacLeod, J., (as he 
then was) had before him the case of a 
joint family property of a Cutchi Memon, 
and the question before him was whether 
Memon acquired by 
birth an interest in the property. 

The question of inheritance and succes- 
sion was again not before him, but he 
seems to have upheld Beaman, J’s opinion 
that the decision in Advocate-General v. 
Karmali (19), is not a correct statement 
Ae 38 B 4419; 22 Ind. Cas. 195; 15 Bom. L R 


1044. 
(22) 16 Bom. LR 224; 23 Ind. Cas. 565; A I R 1914 
Bom, 17, i 
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of law. Beaman, J., would apply the 
Hindu Law of joint family property to 
the extent of holding that the Hindu Law 
of intestate succession would apply to the 
property of a deceased khoja. It has 
been held in a ‘series of cases that the 
law of wills is a part of the law of 
succession, and when it has been held 
that the Hindu Law of Succession and 
inheritance applies, there is hardly any 
justification for excluding testamentary suc- 
cession. Succession is either testamentary or 
intestate. Section 2,Succession Act, confirms 
.this view. In Advocate-Genreal of Bombay 
v. Jimbabazi (23), Beaman, J., himself admits 
that ‘wills belong more properly to the law 
of succession or inheritance than to any 
quite distinct law of their own. Even as 
early as 1863, in Gangabai v. Thaver Mulla 
(11), Couch, C. J., has held that the law 
of wills is a part of the law of inheritance 
and succession. A will is an instrument 
by which the devolution of an- inheritance 
is prescribed, and in the civillaw it is 
said that inheritance isoftwo kinds, ex- 
-testamento and ab intestato. In Advoate- 
General of Bombay v. Jimbabai (23), the 
question was with regard to the capacity 
of a Memon to make a will of 
the whole of the property. Memons 
are another sect of Muhammadans similarly 
converted about for hundred years ago. It 
has been found that they are more or- 
‘thodox than the khojas. Many wills by 
khojas were produced in evidence to prove 
the custom and it was held thata Memon 
cauld willaway the whole of his property. 
Under the Hindu Disposition of Property 
Act, XV of 1916, s. 2, has been framéd to 
validate the testamentary disposition by a 
Hindu for the benefit of persons not in 
existence at the date of his death. Section 5 
of that Act refers to the khoja community. It 
runs as follows:— 

“Where the Governor-General in Council 
opinion that the khoja community in 
India or any part thereof desire that the provi- 
sione of this Act should be extended to such com- 
munity, hemay, by notification in the Gazette of 
India, declare that the provisions of this Act, with 
the substitution of the word ‘Khojas’ or “Khojah, 
as the case may be, for the word ‘Hindus’ or 
‘Hindu’ wherever those words occur, shall apply to 
that community in such area as may be specified 


in the notification, and this Act shall thereupon 
have effect accordingly.” 


Icite this section for the purpose of 
showing how the Indian legislature also 
has considered that the Hindu Law of 
testamentary succession applies to- the 


(23) 41 B 181; 41 Ind. Cas, 106; A I R1915 Bem, 
151; 17 Bom. LR 799. 
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khoja community. Section 2 of that Act is 
framed to validate the testamentary dis- 
postion by a Hindu for the benenfit of 
persons not in existence at the date of his 
death. It makes an exception to the 
Hindu testamentary law of dispositon. By 
s. 5 the kroja community is invited to 
take the benefit of that exception if it 
so desires. Among the cases cited to me 
there were at least eight cases of wills, 
and although it would have been mani- 
festly to the advantage of the parties to 
challenge the will, the same was not done. 
Assuming that it is true, as was contended 
by the learned Counsel for the plaintiffs, 
that the question whether a khoja is 
entitled to will away the whole of his 
property has never been squarely put or 
answered, I may perlinently refer to a 
decision in Brij Narain v.Mangla Prasad 
(24), where their Lordships of the Privy 
Council held that (p. 1284): 

“When a long series of cases, extendidg over a 
long period of time, the parties being repre- 
sented by eminent counsel, is decided in one way, 
and if an evident plea had been taken and upheld, 
the decisions would have been the other way, there 
arises an irresistible conclusion that the plea was 
not taken becauss it was felt to be bad.” 

In Advocate-General v. Karmali (19), 
Jenkins, C.J., had this aspect in mind when 
he stated that (p. 1487): f | 
ı “Counsel in this case, whose experience is of the 
widest, have informed the Court that they do not 
desire any issue to be ,raised on the point, for all 
parties are at one that this will must be construed 
on the basis of the testator having the testamentary 
powers of a Hindu resident of Bombay.” 

But as I have observed in the earlier 
part of my judgment, the question of the 
testamentary capacity of a khoja was 
directly in issue before Jenkins, C. J., and 
Russell, J., in Advocate-General v. Karmali 
(19), andit is a positive authority on the ques- 
tion in issue before me, and I feel bound by 
that decision. On a careful consideration 
of the authorities: cited and arguments 
advanced, I find all issues in favour of the 
defendants and hold that a khoja of the 
Shiah Ishna Ashari sect can dispose of 
the whole of his property by a testamen- 
tary disposition. 

D. Suit dismissed. 

(24) 51 I A 129; 77 Ind. Cas. 689; AIR 1924 PO 
50; 46 A 95; 2LAL J 934; 46 MLJ23;5PLT]; 
28 C W N 253; (1924) M W N 68;19 L W 72;2 Pat, 
ELR 41;100 & ALR 82;33M LT 457; 26 Bom. LR 
500; 11 O LJ 107;10 W N48 (PO). 
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. LAHORE HIGH COURT 
. Civil Appeal No. 1328 of 1935 
March 16, 1936 
ADDISON AND ABDUL RASHID, JJ. 
PADAM PARSHAD AND OTAERS—PIAINTIFFS 
—APPELLANTS 


versus 
Firm MITTAR SAIN-GANESHI LAL axp 
OTHERS—DEFENDANTS—RESPONDENTS. 
Provincial Insolvency Act (V of 1920), s. 63—Secur- 
ed creditor giving proof for whole debt and receiving 
dividend on whole debt — Security, if relinguish- 
ed. 
Where a secured creditor not only had given proof 
for the whole debt but had actually received a 
dividend on the whole debt, .by his conduct, the 
creditor must he taken to have relinquished his 
security because, unless he did so, he had no right to 
take the step, which he did, of proving the debt 
and still less had he amy right whatever to receive 
the dividend which he did receive. Union Bant 
Bijapur v. Bhunrao Srinivas Rao (1), followed. 


C. A. from the decree of the District 
Judge, Ambala, dated March 18, 1935. 

Mr. Shamair Chand, for the Appellants. 

Mr. Tek Chand, for the Respondents. 

Addison, J.—A firm, Manohar Lal Uggar 
Sain, got into abad financial state in 1921 
and on 6th June of that year executed a 
mortgage-deed in favour of nineteen cre- 
ditors, including the plaintiffs in the suit, 
-who sued on the mortgage-deed and obtained 
a preliminary mortgage decree to the extent 
of Rs. 2,590 with costs and future interest. 
In this suit all the creditors were impleaded 
as defendants, including defendant No. 4 
who had parted with some of his rights in 
favour of defendants Nos. 21 and 22. These 
defendants Nos. 4, 21 and 22, preferred an 
appeal to the District Judge who held that 
the whole property mortgaged must be sold 
in the plaintiffs’ decree but he added a 
direction that the other mortgagee-creditors 
were entitled to a pro rata share in what- 
ever was realized by the sale of the mort- 
gaged property. The other mortgagee- 
creditors did not appeal and yet obtained 
by this order a share pro rata. Against 
this decision the plaintiffs have preferred 
this second appeal to the effect that the 
direction added by the District Judge should 
be cancelled. Defendants Nos. 4, 21 and 
22, who alone were present and contested 
the appeal, have put in cross-objections to 
the effect that the District Judge should 
only have allowed one-third of the prop- 
erty tobe sold as the other two-thirds had 
already been purchased by them in other 
‘proceedings. : 

At the time the mortgage-deed of June 6, 
1921, was executed, defendant No. 4 was 
not present and did not consent to it. Many 
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of the creditors, however, were prabent, ina 
cluding the present plaintifis. The terms 
of the deed are important. Apparently the 
debts amounted to a sum of Rs. 20,000, 
the property being worth about Rs. 5,000. 
The amount of each debt was stated in 
the deed and future interest was allowed 
to each creditor at the rate of six per 
cent. per annum. It was laid down that 
each creditor was separately entitled to 
realize the amount due to him from the 
mortgaged property as well as from the 
person and other properly of the mortgagors 
and that the property was jointly and sever- 
ally mortgaged in their favour. Each cre- 
ditor mortgagee was thus given a separate 
mortgage of the whole property in his 
favour, on which he could sue, but there 
was a further condition that, if-a person 
did sue, then whatever was realized would 
be liable to rateable distribution. It was 
on the basis of this mortgage that the pre- 
sent plaintiffs brought their suit. On 
June 28, 1924, defendant No. 4 sued the 
mortgagors, not on this mortgage, but on the 
basis of his book account. He relied on 
the mortgage to the extent of helping to 
prove his debt, and he obtained a simple 
money decree for Rs. 3,228-13-3 against 
his debtors. He has continued to execute 
this decree against the persons of his debtors 
and their other property as well as this 
property and has realized a considerable’ 
sum. 


Three members of the debtor firm, Mangal 
Sain, Kalyan Rai and Uggar Sain were later 
adjudicated insolvents but the adjudication 
of the first named two was shortly after- 
wards annulled. In the insolvency of Uggar 
Sain, however, the Insolvency Court sold 
his one-sixth share in this mortgaged pro- 
perty andit was purchased by defendant 
No. 4. This sale took place in spite of 
the mortgage which was never set aside. 
Further, in execution of his money decree, 
defendant No. 4 purchased half of the 
mortgaged property, representing the share 
of another partner of the firm, Wazir Singh. 
This explains why ke claims that only 
one-third cf the mortgaged property re- 
mains liable to sale. The plaintiffs objected 
to the sale of this half share of Wazir 
Singh but their objection was dismissed 
and the present suit was brought within 
one year. No question of limitation there- 
fore arises. lt is clear that in the in- 
solvency proceedings of Uggar Sain, de- 
fendant No.4 proved for the whole of his 
debt and did not claim apything under 
the mortgage-deed of June 6, 1921. That 
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being so, it must bé held that he relia- 
quished and gave up his security. This is 
clear from the Insolvency Act as well as from 
Union Bank, Bijapur v. Bhunrao Srinivas 
Rav (1), where it was held that where a 
secured creditor not only had given proof 
for the whole debt but had actually receiv- 
ed a dividend on the whole debt, the correct 
view to take was that by his conduct the 
creditor must be taken to have relinqui- 
shed his security because, unless he did 
so, he had no right to take the step, which 
he did, of proving the debt and still less 
had he any right whatever to receive the divi- 
dend which he did receive. 

Again, defendant No. 4 did notsue on 
the security but obtained a personal de- 
cree against his debtors. It is quite clear 
therefore that defendant No. 4 became 
an ordinary creditor and that he gave 
up his security. Lastly, it is clear from 
the terms of the document that the plaintiffs 
are entitled to sue for the sale of the whole 
property and this they have done. Def- 
endant No. 4 and transferees, defend- 
ants Nos. 21 and 22, cannot claim under 
the mortgage. Nor can they set up the 
sale in execution of iheir simple money 
decree or the sale in their favour by 
the Insolveney Court; for both these tran- 
sactions are subject to the mortgage in ihe 
plaintifis’ favour as ithas never been set 
aside. In any case in the appeal, in- 
stituted by defendants Nos. 4, 21 and 22, 
the District Judge could grant no relief 
in favour of those mortgagees who had 
not appealed, their interests being totally 
different from those of defendants No. 4, 
21 and 22. This is no longer important es 
it must be held that defendants Nos. 4, 21 and 
22 also are not entitled to any relief in this 
suit as they have relinquished their security. 
It might be added that, even if it be assum- 
ed that the other mortgagees were entitled 
-to relief under ihe deed, it is doubtful if 
that relief could be ‘given to them in this 
suit as the plaintiffs were entitled to bring 
this suit and it would be for the other 
mortgagees to sue them on the other term 
of the mortgage-deed that the realiza- 
tions from the property would be subject 
in case of suit to pro rata distribution. 
This also, however, scarcely arises, now that 
it has been held that defendants Nos. 4, 
21 and 22 have no right in the mortgage 
which they relinquished. 

For the reasons given tle appeal is ace 
cepted, the decree passed in appeal by the 

() ALR 1929 Bom, 258; 119 Ind. Cas. 169; 31 Bom, 
LR 463; Ind, Rul, (1929) Bom, 609, ` 
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District Judge set side and the decree of the 
trial Court restored. The parties will bear 
their own costs in the lower Appellate 
Court and in this Court. The cross-objec- 
tions are also dismissed. 

D. Appzal allowed, 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 129 of 1934 
May 5, 1936 
SULAIMAN, C.J. AND COLLISTER, J. 
BHAJAN SINGH—APPELLANT 
versus 
PREM NARAIN AND ANOTAER— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XVII, 
mn. 2, O. IA, r. 13—Mere filing of list of witnesses 
before case has been called—Whether amounts to 
appearance within meaning of Explanatisn to O. 
XVII, r. 2. 

The explanation added to O. XVII, r. 2, 
Procedure Code,’ implies that at the time when 
the cas2 is called on for hearing, if either 
party is present or is represented in Court by 
an agent or Pleader, then he has not failed to 
appear, but if at that time neither he is present 
nor heis represented in Court by an agent or Plea- 
der he has failed to appear. The mere fact that at 
an earlier stage something almost mechanical was 
done by a Pleader on his behalf 


Civil 


before the 


cass was called on for hearing cannot amount 
to either an appearance or being . represented 
in Court by an agent or Pleader at the time when 
the case is called on fcr hearing. The mere filing 
of a list of witnesses before the case has been call- 
ed on for hearing does not amount to an appearances 
Piran the meaning of the explanation to O. XVII, 
s 2, 

Mr. S. N. Seth, for the Appellant. 

Mr. R. C. Ghatak, for the Respondents. 

Judgment.—This is an appeal from an 
order refusing toset aside an alleged ex- 
parte decree passed against the defendant. 
The case came up for hearing on January 
22, 1934, when it was adjourned till Febru- 
ary 19, 1934. The record kept by the 
Court below is most confusing. According 
to the note made by the Judge in 
English the case was adjourned at the 
instance of both the plaintiff and the de- 
fendant. According to the en{ry made in 
the order-sheet the case was adjourned at 
the request of the plaintiff, while accord- 
ing to paper No. 42C, the case was ad- 
journed on astatement having been made 
defendant's Counsel that there 
was a prospect of a compromise, and this 
was countersigned by the plaintiff's Counsel 
also. 

It may therefore be taken that the case 
was adjourned .with the consent of both the 
parties. On February 19, 1934, some times 
early in the day, a list of witnesses, signed _ 
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by the defendant's Counsel, was filed as 
required by the proviso to O. XVI, r. 1, 
under which no party is entitled to-call 
any witness not named in a list, which 
must be filed in Court before the hearing 
of the evidence on his behalf has commenc- 
ed, without an order of the Judge. The 
list of witnesses was filed before even the 
evidence for the plaintiff had commenced 
and indeed before even the case was 
called on for hearing. At1l2a.m. the case 
was called on for hearing. The plaintiff 
and his witnesses and his Pleader were 
present, but neither the defendant nor his 
Counsel was present. The Court decided 
to take up the case on its merits and 
after recording the evidence for the 
plaintiff decreed the suit under O. XVII, 
r. 3. Instead of appealing from the decree 
passed in the case the defendant applied on 
that very day to have the decree set aside 
on the ground that it was ex parte, alleging 
that he suddenly got a colic pain and 
had to be taken to a doctor from the 
Court compound, and produced a medical 
certificate in proof of that fact. The 
learned Judge has not gone into the merits 
of the application and has not decided 
whether there was or was not sufficient cause 
for ihe non-appearance of the defendant 
and his Counsel, but has merely rejected 
the applicaticn on the sole grourid that he 
had no jurisdiction to entertain it. The 
view expressed by him is that, as the case 
had already been adjourned at the re- 
quest of ihe defendant, O. IX, Civil 
Procedure Code, was not applicable and he 
had proceeded under O XVII, r. 3. 

- Now ordinarily if on a date fixed for 
hearing the defendant and his Counsel do 
not appear and the plaintiff is present with 
his witnesses, the Court, if it does not 
adjourn the case, may proceed to hear it 
on the merits. Ifthe suit is dismissed, the 
defendant does not suffer; but the suit 
cannot be decreed merely because the 
defendant or his Pleader ia absent, but 
must be decided on the evidence produced 
by the plaintiff. In sucha case, although 
the decree is necessarily one on the merits 
of the case, the proceedings against the 
defendant are ex parte and the decree 
passed against him would also be ex parte 
within the meaningof O. IX, r. 13, Civil 
Procedure Code. If both the defendant 
and his Pleader are absent at the adjourned 
hearing of the suit then also the proceed- 
ing is necessary ex parie, and it is difficult 
to hold that O. IX, r. 18, would be inap- 
plicable, The question really is whether in 
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the circumstances of this case it can be 
said that neither the defendant nor his 
Counsel was present. l 

It has already been pointed out that the 
filing of the list of witnesses under the 
proviso to O. XVI, r. Lis a necessary preli- 
minary condition for tke exercise of the 
right to call witnesses. The proviso itself 
lays down that the list must be filed “before 
behalf 
has commenced.” This list is not to be 
in the form ofan application and there need 
of course be no prayer contained in it. 
Accordingly, no court-fee is required for 
such alist. The object ofthe proviso is to 
place onthe record a list of the names of 
witnesses who are available and not that 
the Court should be moved before the case 
is called on for hearing. Order IX, r. 6, 
provides that when the plaintiff appears 
and the defendant does not appear “when 
the suit is called on for hearing” then 
if it is proved that the summons was 
duly served, the Court may proceed ex 
parte. The language of this rule’ would 
make it clear that it is only after the 
suit is called on for hearing that it can 


‘be said that the defendant’ has | not ap- 


peared, in which event the Court may 
proceed ea parte against him. No doubt 
Ò. XVII, r. 2, does not use the same 
expression “when the case is called on for 
hearing,” but states that: 

“Where on any day towhich the hearing of the 
suit is adjourned the parties orany of them fail to 
appear, ete.” 

But it would introduce an anomaly ifa 

different practice in this respect were ne- 
cessary foran adjourned hearing. A party 
can hardly be said “to fail to appear” 
unless he fails to appear when the case is 
called on for hearing. Mere absence þe- 
fore the case is called on for hearing can- 
not amount toa failure to appear. It is 
therefore a fair inference that even in 
O. XVII, the same idea is implied and the 
failure to appear takes place only when 
the suit is called on for hearing, even 
though it be an adjourned date. Now the 
explanation added to this rule provides 
that: 
E party shall be deemed to have failed to ap- 
pear if he is either present or is represented in 
Court byanagent or Pleader, though only for the 
purpose of making-an application.” 


It means that noone can be regarded to 
fail to appear when he is present or is re- 
presented in Court by an agent or Pleader 
even though the agent or the Bleeder might 
have been engaged for the sole purpese - 
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of making an application and not pro- 
ducing evidence. It seems to us that 
what the explanation implies is that 
at’ the time when the case is called 
on for hearing, if either party is present 
or is. represented in Court.by an agent or 

Pleader, then he has not failed to ap- 
pear, but if at that time neither he is 
present nor he is represented in by an 
agent or Pleader he has failed to appear. 
The mere fact that at an earlier stage 
something almost mechanical was done 
by a Pleader on his behalf before the 
case was called on for hearing cannot, in 
our opinion, amount to either an appear- 
ance or being represented in Court by 
an agent or Pleader atthe time when the 
case is-called on for hearing. 

. The case is really one of first impression 
and the learned Counsel for the parties 
have not been able to cite before us 
any case where a list of witnesses was 
filed previous to the case having been 
called on for hearing and it was held 


either that there was appearance or that. 


there was not. None of the cases where 
Pleaders appeared for the purpose of 
filing an application for an adjournment 
appear tohave been cases where an ap- 
plication for adjournment was made be- 
fore the case was actually called on for 
hearing. Indeed, if the case has not been 
called on for hearing it is technically 
difficult to compel appearance of ' the 
Counsel for the opposite party who has 
not had any previous notice of such an 
application. . On the other hand, if the 
application for adjournment is made or, 
ab any rate, is considered after the case 
has been called on for hearing, then it 
is the duty of the opposite party and his 
Counsel to be present before the Court. 
.Having given the case our best conside- 
ration we have come to the conclusion that 
on the whola it would be more consis- 
teat with the provisions of O. IX tohold 
that the mere filing of a list of witnesses 
before the case has been called on for 
hearing does not amount to an appearance 
within the meaning of the explanation to 
O. XVII, r. 2. -In this view the defendant 
was absent at the time whenthe case 
was called on for hearing and therefore 
the decree passed against him was cer- 
tainly ex parte and he was entitled as of 
tight to show cause for his non-appearance 
under 0. IX, r.13. The learned Judge 
has therefore erred in holding that he had 
no jurisdiction tọ consider the matter. 
There was certainly a remedy open to the 


BİMAL PARSHAD y. SITAL PeRsHAD (LAH.) 


543 


defendant to come up in appeal from this 
ex parte decree, but that was not his 
exclusive remedy. We accordingly allow 
this appeal and setting aside the order of 
the learned Judge of the Court below 
send the case back to that Court to restore 
the application. to its original number 
on the file and dispose of it according to 
law. The costs of this appeal will abide 


the event. 
N. Appeal allowed, 


LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 728 
of 1935 
November 29, 1935 
JAT LAL, J. 

BIMAL PERSHAD AND OTAERS—PLATNTIFFS 
—APPELLANTS 
versus 
SITAL PERSHAD AND ANOTHER— 
DEFENDANTS— RESPONDENTS 
Arbitration—Award — Civil Procedure Code (Act 
Y of 1908), Sch. II, para. 10—Filing an award without 
intervention of Court— Objection to portion—F’ aling of 
part — Subsequent prayer superfluous and illegal— 

Original application, whether invalidated. 

There is no law preventing & petitioner under 
cl. 20, Sch. II, Civil Procedure Oode, to file an award 
made without the intervention of the Court, from 
objecting to a portion of the award. At the same 
time there is no provision entitling an applicant 
to ask the Court to file a part of the award, Ifa 
subsequent prayer, which is a mere superfluity and 
which is illegal, has been made by him, the Ccurt 
should ignore it, and such a prayer does not in- 
validate the original application to file the award 
which is otherwise valid. 

Misc. F.C. A. from the order of the Sub- 
Judge, Ist Class, Gurgaoa, dated Janu- 
ary 21, 1935. 2 

Mr. Shamair Chand, for the Appellants. 

Messrs. Achhru Ram and Fakir Chand 
Mital, for the Respondents. 

‘Judgment—The parties to this appeal 
were partners in a business. Disputes 
having arisen between them as to the 
dissolution of the business of the partner- 
ship and its accounts, the same were re- 
ferred by them to the srbitration of the 
persons appointed by them as arbitrators. 
The arbitrators after hearing the parties 
made an award which inter alia provided 
that a certain sum of money was due to 
another firm by the partnership and that 
the same should be paid out of the part- ' 
nership assets. Within six months from 
the date of the award the appellant made 
an application to the Sub-Judge to file 
the award under cl. 20, Sch. IM, Civil 
Procedure Code. In the application, how- 
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ever, it was alleged that the item found 
to be due to the other firm was not really 
due from ihe partnership, but that its 
inclusion among the liabilities of the 
partnership wes due to fraud exercised 
by the other partners on the arbitrators. 
The prayer was that the award may be 
filed and a decree be grantedin accord- 
ance with the award after excluding the 
item mentioned above. It appears that 
the other firm hed in the meantime in- 
stituted a suit against the partnership for 
recovery of the money claimed by them 
and it also appears that an objection had 
been taken by the respondents that the 
application to file a portion of the award 
was not legally competent. Consequently 
on Novamber 15, 1934, which would be 
six months after the date of the award, 
the appellant made an application to the 
Sub-Judge praying that his allegation, that 
part of the award was illegal owing to the 
fraud of the respondents and that, there- 
fore, in the decree that portion be not 
included, may be siruck out from: his 
original application, which had been made 
on July 23, 1934. The reason for this 
prayer was stated to be the institution of 
a suit by the other firm against the firm 
of the parties. I have already mentioned 
that the application of July 23, 1934, was 
made within six months of the date of the 
award and was, therefore, within time. . 
The question then arose before the 
Sub-Judge whether the first application 
could be entertained by him in view of the 
objection that an application to file a part 
of the award was not competent and the 
second question which arose before him 
was whether the second application of 
November 1), 1934, could be 
entertained as an application to amend 
the original application or as a fresh ap- 
plication to file the award; in the latter 
case it would obviously be barred by time. 
The learned Sub-Judge has answered both 
these questions against the appellant. In 


my opinion the order of the lower Court , 


cannot be maintained. The first applica- 
tion was not an application to file a por- 
tion of the award. It was an application 
to file award. No doubt a prayer was 
added that owing to reasons specified in 
the application, portion of the award was 
invalid and, therefore, in the final decree 
that may be passed on the award that 
portion be not included. There is no law 
preventing a petitioner, under cl. 20, 
Sch. Il, Civil Procedure Code, to file an 
award made without the interyention of 
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the Court, from objecting to .a 
portion of the award. At the same time 
there is no provision entitling an appli- 
cant to ask the Court to file a part of 
the award. This proposition is not dis- 
puted by the learned Counsel for ihe ap- 
pellant but his contention is that his 
prayer was to file the award and if a 
subsequent prayer, which was a mere 
superfiuity and which was illegal, had 
been made by him, the Court should have 
ignored it; and that such a prayer. did 
not invalidate the original application to file 
the award which was otherwise valid. 

The law does not require that an ap- 
plicant should ask that a decree be passed. 
All that an applicant is expected to ask. 
is that the award should be filed. The 
rest’ of the procedure is provided by law. 
Tf the Court directs that the award be 
filed, then it must, subject to the provi- 
sions of c}. 21, file the award and then 
pass a-decree in accordance therewith. - 
In the peculiar circumstances of this case 
the main prayer to file the award being 
in accordance with law the. Court should 
either ignore the subsequent illegal prayer 
or it could allow the appellant to amend. 
his application by deleting such prayer: 
An application was made by the applicant - 
for permission to amend his original ap- 
plication by deleting the prayer or by with- 
drawing it. That application should have 
been granted by the learned Judge below - 
and on an amendment having been made 
the original application would in any case - 
have become valid and should have been 
deemed to have been made cn July 23, 1934, - 
In my opinion this appeal must succeed. I 
accept it with costs and remand the case . 
to the learned Subordinate Judge with . 
directions to proceed with the application 
to file the award in accordance with Jaw. 
In view of the subsequent application of the - 
appellant, the Court will not now go into 
the question of validity or otherwise of the 
award with reference tothe item held by 
the arbitrators to be due to the other firm 
which was objected to by the applicant in~ 
his application of July 23, 1984. ; 

D. Appeal accepted, 
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PRIVY COUNCIL 
Appeal from the Supreme Court of the 
Island of Ceylon 
July 29, 1936 
Lorn MAUG:AM, Lorp Rocas AND 
SIR Grorcs RANKIN 
STEPHEN SENEVIRATNE— 
APPELLANT 
versus 
_ Tun KING—Responpent 

Privy Council — Criminal appeals — Leave, when 
granted—Interference with verdict of jury—Criminal 
trial—Jury — Charge — Charge held misleading— 
Medical evidence —- Mvidence conflicting — Nature of 
charge regarding such evidence— Prosecution—Calling 
of witnesses, discretion of—IMurder by chloroform. 

Leave to appeal is not granted ‘except where some 
clear depature from the requirements of justice’ 
exists: nor unless ‘by a disregard of the forms of 
legal process, or by some violation of the principles of 
natural justice or otherwise, substantial and grave 
injustice has been done:’ applications for leave to 
appeal and the hearing of criminal appeals are upon 
the same footing. The Board cannot give special 
leave to appeal where the grounds suggested could 
not sustain the appeal itself; and consequently, it 
cannot allow an appeal on grcunds that would not 
have sufficed fur the grant of permission to bring it. 
Misdirection, as such, even irregularity as such, will 
not suffice: There must be something which, in the 
particular case, deprives the accused of the substance 
of a fair trial and the protection ofthe Jaw, or 
which, in general, tends to divert the due and 
orderly administration of the law into a new course 
which may be drawn into an evil precedent in 
future. Ibrahimy. King-Emperor (1), followed. [p, 
546, col. 1.] 

It is not for this Board to interfere with the verdict 
of the jury because its conclusion as to guilt or 
innocence might difer from thet of tho jury. But 
where there are no grounds on the evidence taken as 
B whole, upon which any tribunal could properly, as a 
matter of legitimate inference, arrive at a conclusion 
that the accused was guilty and any conclusion on 
the available materials would be, and is, mere con- 
Jecture or guess, which are not, in law or justice, 
permissible grounds on which to base a verdict and 
where the only proper direction to the jury in these 
circumstances was that they must return a verdict of 
not guilty or that they could not safely or properly 
find any othor verdict. But if on the contrary the 
direction was quite other than this, the verdict can- 
not stand. [p. 554, col. 1.] 

No rule can be laid down to fetter the discretion 
of the prosecution to call witnesses which is 
dependent on the particular circuinstances of 


Bach case. Still less cin any rule be laid down to 
discourage the utmost candour and fairness ou 
the part of thoso conducting prosecutions ; but 


at the sama time they were nob in general ap- 
prove of an idea that a prosscution must call wit- 
nesses irrespective of considerations of number anl 
of reliability, or that a prosecution ought to discharge 
the functions buth of prosecution and defencs, bit 
is so confusion. is very apt to result, and never is 
it more likely to result than if the prosecution calle 
Witnesses and then proceads almost automatically 
to discredit them by cross-examination, Witnesses 
essential to the unfolding of the narrative on which 
the prosecution is based, must, of course, be called 
by the proserution, whéther in the result the effect of 
yheir testimepy is for orageinst the case fur the 
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prosecution. Rem Ranjan Raj v. Emperor (7), 
explained. [p. 554, col. 2.] 

Held, after considering the charge, that the passage 
in the charge seemed nevertheless to be open to very 
serious objection. It is not primarily or at all a 
general comment, which would be and was quite 
admissible, on the fact that the appellant was not 
called to giveevidence. Nor was it a direction that 
any specific named fact was one which fell within -the 
section with the result that the onus of provingthat 
fact was upon the appellant. It was a direction as 
to facts generally, and, therefore, it was particularly 
unfortunate that the relevant passage in the charge 
should have been expressed thus: “He his got to 


explain susene ceceewee oe In the absence of explana- 
tion, the only inference is that he is guilty”. 
Its tendency would be fo lead ths jury to 


suppose that if anything was unexplained which they 
thought the appellant could explain, they not only 
might but must find him guilty. In a very difh- 
cult and quite exceptionally mysterious case 
the area of the unexplained was extensive, and 
how much the appellant himself could explain 
depended on where he was at material times, and 
indeed, on the very matter at issue in the trial, namely 
his guilt or innocence. Attygalie v. The King (8), re- 
ferred to. (p. 555, col. LJ 

Held, further, that their Lordslips would not 
limit the proper exercise of discretion of the jury 
inthe matter of making experiments or say that, no 
view by a jury can include an inspection or 
demonstration of relevant sounds or smells; but 
there were features in the procesdings which 
were irregular in themselves and unnecessary fur 
the administration of justice, It was not necessary 
to consider whether any injustice resulted in this 
particular case, but proceedings so conducted would 
be regarded as tending, to divertthe due ani orderly 
administration of the law intu anew course which 
may be drawn into anevil precedent in future, Ibra- 
him v. King-Emperor (1), referred to. [p. 556, col. 1.] 

[Nature of charge to jury regarding medical evi- 
dence, where it is conflicting, stated.] [p. 553, col. 1.] 


Messrs. H. J. P. Hallett, K. C. and 
Stephen Chapman, for the Appellant. 

The  Atorney-General Messrs. Kenelm 
Preedy, oud L. M. DeSilva, for the Respond- 
ent. 

Lord Rache.—This is an appeal by 
special leave from a verdict and sentence 
given and passed in the Supreme Court 
of the Island of Ceylon on June 14, 1934. 
The appellant was charged with having 
murdered his wife on October 15, 1933, 
and after atrial lasting 21 days he was 
found guilty by a majority of five to bwo 
of the jury, one of the ive in the majority 
recominending him to mercy. Sentence 
of death was passed but this sontence 
was commuted to one of rigorous imprison- 
ment for life. 

‘The main ground of the appeal is that 
on the evidence a verdict of guilty could 
not properly or safely be found and that 
the jury ought to have been so directed 
and that in these circumstances such 
grave injustice had been done us to res 
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quire the interference of His Majesty. 
The appellant also complained of certain 
specific matters in the conduct of the trial 
as causing or contributing to the mis- 
carriage of justice. Such matters were: 
that a very large amount of hearsay evi- 
dence was admitted and was used as 
evidence offact: that the learned Judge 
misconstrued s. 106 of the Ceylon Ordi- 
nance No. 14 of 1895 relating tothe Jaw 
of evidence ‘and in consequence gave an 
erroneous direction tothe jury as to. the 
onus of proof; that the learned Judge used 
language to the jury in his charge which 
was calculated to put undue pressure upon 
them and ` to- prejudice the accused. 
Complaint was also made, though this was 
not one of the specific reasons assigned 
forthe allowance of the appeal, that after 
the evidence was concluded the hearing 


. was re-opened and further heard at the, 


appellant's house, where the death of his 
_wife occurred, in a manner that was 
entirely irregular and was not permitted 
by law. : 

There is no uncertainty as to the princi- 
ple upon which this Board acts in the 
matterof the review of a criminal case. 
The. statement of the principle most use- 
ful for the purpose of this case appears 
in the judgment delivered by Lord Sumner 
in the case of Ibrahim v..King-Emperor (1); 
at p. 614*, and is as follows :— 


“Leave to appeal isnot granted ‘except where 
some clear departure from the requirements of 


justice’ exists: Riel v. Reg. (2), nor unless ‘by a 
disregard ofthe forms of | legal process, or by 
‘some violation of the ` principles of natural 


justice or otherwise, substantial and grave injustice 
has been. done : InreDillet (3). It-is true that 
these are cases of applications for special leave to 
appeal, but ths Board has repeatedly treated ap- 
plications for leave to appeal and the hearing of cri- 
“minal appeals as being upon the same footing: Riel's 
case (2); Bx parte Deeming (4). The Board cannot give 
special leave to appeal where the grounds suggest- 
ed could not sustain the appeal itself; and con- 
sequently, ib- cannot allow an appeal on grounds 
that would not have suffered forthe grant of per- 
mission to bring it. Misdirection, as such, even 
irregularity as such, will not suffice: In re Mac 
Crea (5) There must be sumething which, in the 
particular case, deprives the accused of the sub- 
stance of a fair trial and the protection of thelaw, 
or which, in, generel, tends to divert the due and 
orderly administration of the law into a new course 


(1) (1914) A C 599 at p. 614; €&3 LJ PC 185; II L 
T 90; 30 T L R 383. 

(2) (1885) 10 App. Cas 675; 55 LJ P C 28;51 LT 
339; 16 Cox. © C 48. 

(3) (1887) 12 App. Cas..459; 56 LT 6l5; 36 W R 81; 
16 Cox, © O 241. 

(4) (1892) A G 422. 

oy ee) A © 346: 1 R375; 69 L T 734;17 Jox. O 
C 702. 
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which may be drawn into an evil precedent in 
future: Reg. v. Bertrand (6).” 


Whether mischiefs within the scope of the 
above deseription have occurred in the pre- 
sent case isa question which depends for 
its solution upon an examination of the 
facts and evidence in the case and upon 
the course of the trial. The facts and their 
Lordships’ observations thereon are as 
follows :— i 

The appellant is a Cambridge graduate 
who was called to the bar in 1919. His 
wife in 1933 was about 38 years old. She 
wasa cousin of the appellant and they 
had been married in 1923. They had one 
child, a bay aged 9, called Terence, another 
child having .died soon after birth. The 
deceased, though shortin stature (5 feet 
3 inches) is described as huge. For some 
years husband and wife had .not got on 
well together, constant quarrels arising 
out of various questions, including ques- 
tions as.to property, whether they should 
live in a rented house, and minor matters. 
A number of letters found -after the death 
of the deceased amongst her belongings 
and purporting to be written to the appel- 
lant in 1932 show that the deceased was 
making accusations against the appellant 
in respect of a discharged servant girl, and 
of marital neglect and indicate that the 
deceased had become somewhat abnor- 
mally unhappy and was putting into writ- 
ing expressions of unhappiness and of 
hope that she would not live long, with 
more than one threat of ending her own 
life. When -she was angry with 
her husband she was in the habit of 
shutting herself up in her room and at 
times of taking no food. On the other hand 
it was in evidence that the appellant, 
though not frequently quarrelling with his 
wife and not attentive to her wishes, had 
never been seen by anyone to threaten his 
wife with any form of physical violence. 
Further, there was a substantial body of 
oral evidence to the effect that the deceas- 
ed had been threatening suicide, and it is 
stated by two witnesses that some six weeks 
before her death she had discussed suicide 
by chloroform with a relation, Mr. Onarles 
Seneviraine. 

On the day before her deatha Mr. and 
Mrs. de Saram had come to dinner, and 
the deceased-was said to have become angry 
when she was told that the appellant had 
taken the boy Terence with him to the 


(6)(1867) L R1 P O 520; 4 Moor. P O (N s) 460; 36 L 
JP O51; 16 LT 752;16 W RO; 10 Cox. 00 418. 
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house of a Mrs. Francis Seneviratne. 
According to the statement of the appellant 
before. the Police Magistrate, he had acon- 
versation with his wife after the Visitors 
had left in the course of which she said 
that he would repent his action. 

The arrangements at Duff House, the ap- 
pellant’s residence, relevant to the night of 
. October 14-15, 1933, are not in dispute. 
“ The house was one storied and init the 
deceased slept in a room together with 
-her personalservant maid Alpina, and in 
a room, which opened of this room, Terence 
` slept and his nurse Mabel Joseph. A bath 
room and lavatory opened off each of these 
two rooms. Both in front and.behind and 
also on the east side of the bungalow were 
verandahs and anumber of poultry runs 
‘ surrounded the house on all sides. Tne 
deceased’s bed lay lengthwise along a wall 
andin her room: were a couple of teapoys, 
an almirah, an iron safe and a wash stand. 
The evidence is that these rooms made a 
self-contained suite and that at night the 
doors giving access. to these two rooms from 
other parts of the house were locked so 
„that noone could have access thereto. The 
`” appéllant had ‘his bedroom apart in a suite 
of rooms at the back of the bungalow on 
the other side, and he would proceed most 
‘directly by the back verandah if he was 
‘minded to go from his own rooms to those 
of his wife. Taere was the evidence of a 
‘male servant called Banda to the effect 
that when on Sunday October 15. he got up 
at 6-0 a.m. he found the doors closed as he 
had left them on the previous night. Tae 
evidence of Alpina as to waat happened 
during the night was that ‘the deceased 
wakened her twice, once to close the shut- 
ters because it was raining and another time 
“when the deceased was seen. to be drinking 
some water. | 

“As to Sunday, October 15, Alpina’s. evi- 
dence was that she woke at 6-0 A. M., saw 
the deceased sleeping, went to the bath- 
room, and whenshe came back, found that 
the lady had turned over on her side, with 
her head on one pillow and another pillow 
at. her side near to the wall ; that the lady 
was awake but neither of them spoke ; that 
Alpina, leaving the door ajar and having 
dressed, went to do some cooking in a kit- 
„chen, at the back of the house towards the 
: western side ; that 15 or 20 minutes from 
the time when she had got up, Seelas, a ser- 
-vant boy of 15, came to her and told her 
that her mistress wanted her. The chauffeur 
Perera came isto the kitchen at the same 
time and said the same. -Alpina said she 
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then washed her hands and went without 
hurry to her mistress'’s room, followed by 
Seelas, who was going to his pantry; that 
she then saw her lady lying across the bed, 
that isto say not in a recumbent or sleep- 
ing position but out of bed in the sense that 
she was lying across it with her head to- 
wards the wall and legs and feet hanging 
over the outer edge of the bed; that as she 
entered the room, she saw tne appellant 
coming in from the ‘chiid’s nursery ; that 
she noticed a smell which she describes 
as poisonous and oily; that the accused 
went to the bed, commenced ‘fanning his 
wife with a book and sent her (Alpina) for 
brandy and afterwards on repeated errands 
for hot bottles, which he applied to his 
wife ; also that he attempted artiticial respi- 
ration. She also said that there was a hand- 
kerchief on. the bed, about a foot square in 
size, near to the lady's right hand. Tais 
handkercuief sae said she put witu some 
soiled linen on to th: dressing-table after 
the doctor had come and she knew her 
mistress was dead. It appears to have gone 
to the laundry and nothing further is known 
about it. A small green smelling ,salts bot- 
tle, marked P.4, was on the teapoy upon 
which the deceased had kept her books. 
The’ stopper was out and it was empty. 
Alpina tirst saw it on October 16, waen sae 
had to clear the teapoy for some purpose, 
and put the books aside. She does not re- 
member seeing sucen a bottle on the dress- 
ing-table. On the 16th she took the bottle 
and put it on a chair, on waich sue put the 
books. This is the bottle walen, it was 
suggested, might have been tilled with 
chloroform from some otner container, and 
waich the deceased migat have used if 
she administere chloroform to hersell. 
Theevidence of the nurse, Mabel J oseph, 
aged 21, was that she got up at 6-0 and left 
for church about 6-30, having seen the 
lady lying in her bed with her hand to her 


head. 
Seelas, the boy of 15 who spoke to Alpina 


-about her mistress wanting her, said that 


he got up at 6-0 and tnat he saw the ap- 
peilant a the servant Martia feeding the 
fowls on the back verandah aad heard them 
talking about the fowls. Whea in tue 
pantry he says ne heard some noise, not 
very loud, other noises from the fowls occur- 
ring at tne same time, which seamed to 
him to come from tne direction of the de- 
ceased’s room. fe says he went to Alpina 
and told her of this in che kitchen, and 


„that the cagzulfeur Perera was tere ab Lie 


time, that he went back with Alpina to gu 
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to his pantry, and that Jaler he assisted 
Alpina to bring hot water bottles to the 
lady. He saysit was not possible for the 
appellant to go tothe lady's room without 
his being seen by the witness. Banda, aged 
18, who is Alpina’s brother, says he was 
sweeping the outer verandah when the ap- 
pellant came out end told him to take two 
Sunday papers that morning, that the ap- 
pellant went to the front verandah and 
came through the hall 10 the back veran- 
dah to feed+the fowls. Banda was occupied 
with sweeping the verandahs until the car 
went off to fetch Mrs. Bandaranayake and 
if his evidence is true he must have seen 
the appellent if the appellant went to his 
wife’s room at the material time. 

Pereray aged 38,the driver, says he got 
up about 6-30 and was washing himself 
in his room when ‘he heard a noise and 
that he went to tell Alpina and then went 
back to his room. Afterwards Simon the 
cook told him to fetch Mrs. Bandaranayake, 
that he went with Simon in the car to 
bring this lady, that Simon did not tell him to 
fetch Dr. Paul also until they were on the 
return journey. He went back with the 
lady to fetch Dr. Paul and brought him 
about 7-30. 

Simon, the cook, aged 26, says that he 
was in the kitchen, and that he had 
washed when he heard a noise and saw 
Alpina going to the lady’s room, that he 
Jollowed and saw the appellant fanning 
his’ wifo and wes told first to go on a 
cycle and then afterwards with the motor 
car to fetch Mrs, Bandaranayake and the 
doctor. 

Martin, aged 14 was giving food to the 
fowls. He says the appellant came from 
his room along the back verandah, that the 
witness went to the kitchen and went 
back and the appellant had reached the 
back verandah. The appellant was finding 
fault with the witness for giving rice and 
water lo the chickens, as distinct from the 
ducklings, and was engaged in picking out 
certain of the chickens. Martin speaks to 
seeing the appellant on the back verandah 
just before Alpina and Seelas went to ihe 
jady’s room. 

It is plain that this evidence, if believ- 
ed, makes it impossible to suppose that 
the appellant was with the deceased in 
the room at the time she uttered the ery, 
and the learned Judge treated it as ob- 
vious that if the evidence of these witnesses 
were belicved, the appellant must be 
veyuitted as having established an alibi. 

‘The story of the appellant bimself ina 
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statement made at an early stage of the 
proceedings was that he was on the 
verandah where the chickens were when 
be heard a groan, that he thought 
the noise was made by Terence so 
went to the child's room first. The ex- 
planation which heis said to have given 
at the time for going to the child's room 
first is that he thought Terence might have 
got his head stuck fast between the rails 
of his cot, and he thought the noise 
which he heard might bave been due to 
this. 

The case for the prosecution thus depend- 
ed upon ihe Crown being able to displace 
the evidence of the servants. To this end 
in -addition to the suggestion that the ser- 
vants would be easily induced to try to 
exonerate the appellant there was adduced 
the evidence of relatives who had gone 
to the house on the day of the death and 
afterwards, and had had conversations with 
the servants about the occurrences of the 
morning of the 15th. By Ceylon Ordinance 
No. 14 of 1895, s. 145 (2), proof of previous 
statements to contradict witnesses is pro- 
vided for. A very considerable body of evi- 
dence of this kind was given, that is to 
say, of oral statements said to have been 
made by servants in‘ contradiction of evi- 
dence given by them in so far as it as- 
sisted the appellant. Much of this evidence 
of previous statements was uncertain and 
varying and in no case does any servant 
seem to have made admissions so as to 
bring the evidence given in Court into 
accord with their supposed statements. 
Therefore at most the cvidence of alibi 
would be weakened or destroyed, ‘There 
would still remain proved by the cvidence 
circumstances of improbability, tending to 
cast doubt on the suggestion that with 
the child sleeping in the next rcom, a num- 
ber of servants going about their ordinary 
work in adjacent rooms and verandahs, 


‘the appellant, almost immediately after Lhe 


nurse bad left for church, bad gone into 
Lis wife's room and proceeded to adminis- 
ter chloroform in such a manner as to per- 
mit of her so completely altering her 
position in bed and of uttering a ery dying 
immediately afterwards. If he did this 
and at ihe same timc managed to leave 
the room and to come back again before 
Alpina reached the lady's room, his move« 
ments were extraordinary. 

Dr. S. ©. Paul's evidence was that he arriv- 
ed at 7-30 and that when he arrived, the 
appellant left the room. ” Dr. Paul found 
that the woman was dead aud had probe 
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ably been dead since about 6-30, He 
appears thereafter to have examined the 
room and finding a bottle of aspirin tablets, 
asked the accused about them. In addi- 
tion to telling the doctor how he had 
heard the noise from his wife's room and 
how he thought thet the boy hed put his head 
between the rails of his cot, the appel- 
lant, in answer to the doctor's question, 
said that his wife had the night before 
complained of headache, and he had given 
her the bottle of aspirin nearly full. It 
appears that the bottle, if full, would have 
contained 25 aspirins, and in the bottle 
there actually were nine remaining. Ac- 
cordingly Dr. Paul thought that death was 
probably due to an overdose of aspirin, 
and that the marks which he had noticed 
on the face of the deceased were caused 
by rubbing of brandy and application of 
hot water bottles to the face. Dr. Paul 
was not content to certify death in the 
ordinary course but telephoned to the 
coroner and gave information to the Police 
and to Mr. Leo de Alwis, the brother of 
the deceased. On learning from the Police 
and coroner that they did not suspect 
foul play or propose to take any proceed- 
ings, he gave a certificate that afternoon 
according to which death was due to 
syncope or heart failure. 

Comment was made by the 
upon the suspicious conduct of the 
appellant in that though there must 
have been some smell of chloroform if 
` he entered the rcom immediately 
after the cry, and although it would appear 
that his wife had died very soon after- 
wards, the appellant at no time mentioned 
the’ smell of chloroform to Dr. S. C. Paul 
on his arrival. 

Dr. Paul's son, Dr. Milroy Paul, in the 
afternoon injected formalin into the body 
by way of embalming or preserving it, 
and on the 16th the funeral took place. 
On the evening, however, of the 15th, 
while Dr. Milroy Paul was talking to 
his father, the question of the marks on 
the face of the deceased was discussed 
by them. Dr. Milroy Paul stated his 
opinion that the marks must be due to 
chloroform. The deceased's brother, Mr. 
de Alwis, not being satisfied that his sister 
had died from natural causes and ap- 
parently at first adoption the view that 
she had been driven to suicide took 
steps after a day ortwo to instigate the 
authorities to action, with the result that 
the body wasexhumed and a post mortem 
was held upon it on the November 7: The 


Crown 
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salient features of the postmortem find- 
ings were much discussed in the medical 
evidence. It may be taken to be common 
ground that aspirin was not found in the 
body, that the face marks were most pro- 
bably attributable to chloroform and that 
except on the face there were no marks 
whatever on the body of any significance. 
A slight bruising on the insides of the 
arms might have been caused in the course 
of the movements made to attempt artificial 


respiration. 

It is now necessary to examine the 
medical evidence. It should be observed 
that the doctors could not properly state 
their opinions as to whether the death 
was due to murder, suicide or accident; 
that was a question for the jury. Apart 
from evidence as to what they saw on 
an examination of the body, the funelion 
of the doctors was confined to giving ex- 
pert opinion as to the effects of chloro- 
form on a human body, including the 
marks of burning which chloroform may 
occasion, and asto the immediate cause 
of death and other matters of that nature. 
Dr. S. O. Paul was ina special position 
for he was the family doctor and had 
attended the deceased on two confine- 
ments, and he as already stated saw 
the deceased at 7-30 a. M. at Duff 
House and interviewed the appellant. 
The main points on which expert evidence 
was given were, first, whether the death 
was due to aspirin poisoning or to chloro- 
form, secondly, whether it was due to 
asphyxia or syncope, thirdly, whether the 
marks on the face were such as would 
be caused by burns from chloroform, 
fourthly, whether pressure on the face 
would be necessary to cause sush burns, 
fifthly, as to the behaviour of persons 
during the administration of chloroform, 
e. g., a8 regards struggling, shouts or other 
eries and soforth. It may be mentioned 
here that evidence of avery inconclusive 
character was given on this last point, 
inconclusive because not one of these 
witnesses had heard any of the sounds 
coming from the room of the deceased, 
and all they had to guide them were 
the very different descriptions of these 
sounds given by the Cingales3 witnesses 
who heard them. In these circumstances 
their Lordships do not think it necessary 
to summarise the expert evidence as to 
these sounds; but they must observe that 
any theory as to the cause of death 
must take into account the fact that 
cries or sounds apparently coming from 


550 


the deceased were 
short time before 
room and found hber lying insensible. 
The conclusion that the death was due to 
homicide must therefore involve the idea 
that the murderer had discontinued the 
means which he must obviously have 
employed to prevent calls for assistance 
and had done this just before causing 
insensibility; and the cries or sounds 
must have emanated (on the footing of 


heard an extremely 


homicide) from a partially suffocated 
woman. 

The expert evidence has taken as 
conclusively establishing that the death 
was not due to aspirin. Further it is 
reasonably clear that the direct cause 
of death might be the same if due to 


the administration of chloroform vapour 
‘either by the deceased or by another 
person, and the contest of conflicting 
opinions a8 to whether the signs observ- 
able on the post mortem examination 
pointed to asphyxia or to cardiac syncope 
or toasphyxia with secondary syncope 
was not of first importance. It was 
apparently supposed that asphyxia would 
take longer to produce, and be more 
likely to require an agent external to 
the deceased to bring it about; but the 
supposition itself was not at all clearly 
established. It must also be remembered 
that none ci the doctors had any experi- 
ence of the changes which might take 
place in a formalin injected body buried 
underground for twenty-four days in the 
climate of Ceylon. 

It seems desirable to summarise the 
material expert evidence. The evidence 
of Dr. W. ©. Hill was to the effect that 
death was due to asphyxia which he ex- 
plained as meaning respiration being 


prevented and sufficient oxygen not 
coming in. There might also, he said, 
have been secondary syncope. The marks 


on the face were consistent with burns 
from chloroform. Dr. G. Cook stated that 
chloroform in a bottle or an ampoule 
which had been opened five years before 
would be useless. He had attended the 
deceased about eight years before in her 
confinement as an anaesthetist and she 
was “susceptible to chloroform.” Dr. 8. 
©. Paul who was I, R. OC. S.and Doctor 
of Medicine (Madras) and who, as stated, 
had been the medical attendant of the 
deceased for many years, testified that 


she had some symptoms of diabetes and’ 
Tina. 


also had a skin disease called 
Nigrantes, a sort of fungus on the face, 
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neck and body. When hé saw the’ body 
M. on October 15, there 
was a slight discoloration of the face 
on the right side including the lips and 
just below them, tip of the nose and 
the eyelids but not on the chin. The 
face was placid and calm. The eyes 
were not protruding, there were no in- 
juries to the tongue, no paleness, no lividity 
of nails, finger tips or lips. He thought 
she might have taken something, but the 
suggestion of chlicroform did not then 
occur to him. At that time he thought 
that brandy and hot water bottles (which 
the appellant said he had used) might 
have produced the burns. He was present 
at the postmortem. The marks were then 
more visible on both sides of the face. 
He then did not doubt that the death was 
due to chloroform. In his experience 
chloroform burns might be caused without 
pressure. He had on an average 2,000 
cases a year of the administration of chloro- 
form at his hospital and there were five 
or six cases of burns every year. Ifit was 
acase of suicide whether a handkerchief 
saturated with chloroform remained on her 
face or not death would have occurred 
within two or three minutes. In ten 
minutes or so the smell would have gone. 
(That is of course in the atmosphere of 
Ceylon). He agreed with several state- 
ments in the text-books as to the great 
difficulty of causing death by the ad- 
ministration of chloroform by force (he 
cited the works of Taylor and Webster), ° 
He agreed with a statement in Webster 
(page 706): It is probable, however, that no 
authentic case is on record in which 
chloroform has been successfully used on a 
sleeping person for criminal purposes. - 
Cases of suicide by inhalation are rare 
though some are reported. He testified 
that the deceased was a robust woman. 
One of his remarks was that if a third 
person was applying a handkerchief or 
some like object soaked in chloroform to 
cause death the natural impulse would be 
to close the mouth to prevent screaming 
and the burns would then be more on 
the lips and in the region of the mouth than 
elsewhere. He thought the deceased died of 
syncope and not of asphyxia. ` 

Dr. T. S. Nair, an L. R. ©. P. andS. 
(Edinburgh) and Faculty of Physicians 
(Glasgow) was present at the post mortem. 
He held a strong opinion that death was 
caused by asphyxia. The marks could 
have been caused by pressure with some 
fluid irritant. He alone of “all the doctors 
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said that the signs he saw at the post 
mortem pointed to smothering, but he added 
that he could only say that the marks 
Were consistent with smothering. He added 
that he had seen no evidence of chloroform. 
“He looked for bruises or marks of violence 
on the body but could not find them. He 
thought the marks on the face indicated 
that pressure had been used. He agreed 
that round the mouth, chin and lower lips 
there was no blister or burn. 

Dr, Milroy Paul, the son of Dr. 8. C. Paul, 
was an F. R. O. S. (England), M. R.C. P. 
(London) and M. D. (London), and he 
embalmed the body on October 15, by an 
injection of formalin into the veins. He 
noticed the marks on the face. He thought 
on reflection that they were due to chloro- 
form and so informed his father. He was 
present at the postmortem. Death in his 
opinion was not due to syncope pure and 
simple. It was at least partly due to 
asphyxia. He was clear that it was nota 
case of asphyxia caused by simple 
smothering, for the signs in such a case were 
quite different. He gave elaborate evidence 
as to the marks and stated that they 
could be caused by chloroform without 
pressure and gave an instance of a very 
recent case under his own observation. 
He found no burns on the lips except a 
drip on the left side and no burns on the 
bridge of the nose. This, in his opinion, 
indicated absence of pressure on those 
paris. He also agreed that it was very 
‘difficult to administer chloroform when a 
person was asleep. He would expect such 
a person to awake and shout out. Even 
under operation a patient struggles and two 
or three persons are kept to hold him 
down. There were no bruises and ne 
scratches. 

Dr. J. 8. de Silva, un M.B. and Master 
of Surgery (Aberdeen) was the senior 
anaesthetist at the General Hospital 
(Colombo). He had an unrivalled experi- 
ence in the giving of anaesthetics, for he 
had administered them in 25,000 cases; 
originally he used chloroform alone and 
more recently chloroform followed by ether. 
He had had only one death and that was 
ofa patient in a moribund condition, and 
he had had no cases of burns from chloro- 
form-~a very remarkable testimony to his 
skill. He was present at the post mortem. 
He said the death was not caused by 
asphyxia basing his opinion upon the 
ers of the external and internal signs 
of it, 
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caused by the inhalation of chloroform. 
He did not see how chloroform could be 
used on another person to cause death 
without touching the ridge of the nose, and 
the sides of the nostrils. A homicide, 
he said, would naturally soak the centre 
of the lint, or pad or handkerchief. He 
had made experiments as to burning with 
chloroform and said you could get burning 
with and without pressure. He said it 
was next toimpossible to anaesthetise a 
person single-handed and on an unwilling 
person he would not attempt it. He insisted 
on the absence of signs of violence or of 
any resistance offered by the deceased. 
There could beno doubt that the view of 
this witness was very definitely that the 
indications were either inconsistent with 
homicide or at any rate were strongly 


-against it. 


Dr. R. L. Spittel, F. R.O. 8. (England), 
was not present at the post mortem, but 
had read the report issued by Dr. Nair. He 
thought, judging from the report, that the 
cause of death was secondary syncope preced- 
ed by asphyxia and due tothe administration 
of chloroform. He agreed that some skins 
were more susceptible than others. He held 
the view that it required superhuman 
determination for a person to saturate a 
handkerchief with cnloroform and press 
it down on his or her face until death 
ensued. There were recorded instances of 
such suicides; they were “baffling”. He 
would expect a person to wnom chloroform 
was going tobe administered to struggle 
violentiy. He had made some experiments 
with chlorofurm burns and found he got 
burns if there was pressure on the handker- 
chief and none if there was not; but the 
value of these experiments would depend 
very greatly on the degree of concentration of 
the chloroform used, and in re-examination 
he said that in oneexperiment he used a two 
p.c. concentration and there was no 
evidence as to the concentration in other 
cages. 

Dr. Karunaratne, an M. D. of London was 
in Government service as a pathologist. 
He had had a brilliant career as a student 
in London. He had personally done 
between 2,000 and 3,000 pust mortems in 
Ceylon, and he was present at the post 
mortem on the deceased. There were signs 
that asphyxia went on for some time before 
the heart failed and assuming that 
chloroform was used ne would attribute 
deatn to chloroform, i.e. to respiratory 
failure associated with secondary syncope. 
As regards the question of suicide or murdey 
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he said that the deceased being a well-built 
lady would have struggled if chloroform was 
being administered against her will and 
one would expect to find bruises and sera- 
tckes in such a case; on the otber hand it 
emerges from his evidence as a whole that 
he thought homicide was a more probable 
cause of death than suicide because of the 
great difficuity.of a would-be suicide keep- 

“ing the chloroform in contact with the face, 


since by unconscious action the person 
would take it off. 


Such being the nature and effect of the 
evidence the-further course of the trial may 
he shortly stated. All the witnesses were 
called by the prosecution. ifty-fonr wit- 
nesses having been mentioned on the back 
of the indictment, 52 witnesses were called 
and two fendered but not examined. The 
stalement of: the appellant in the Police 
Court cn February 10, 1934, was put 
in in eccordance with ihe law but the 
appellant did: not elect to give evidence in 
his own defence. Evidence having been 
taken fiom May 14 to June 8, the 
Judge and jury with the accused and Counsel 
on both sides: went on the latter date to the 
scene of ihe occurrence, namely, Duff House. 
The servant witnesses were there and were 
questioned further andat length: presum- 
ably by the Judge and by nobody else. A 
certain Dr. Peiris wes also present and tock 
some part in the proceedings.. He does not 
seem to have been at anytime called as a 
witness ‘or sworn. Experiments were con- 
ducted by: pouring chloroform ona hand- 
. kerchief to see how long the smell would 
remain, and by making noises at one place 
to discover how loud they would sound at 
another place. 


The learned Judge summed up on 
June 13 and 14, in a very long and careful 
charge, and the jury were absent for five 
hours. They brought in a verdict by the 
minimum majority of five to two, one of the 
five recommending the appellant to mercy. 

The learned Judge, in the course of his 
- Summing up, when dealing with the ques- 

ticn whether tke- death was due to 
homicide or suicide, told the jury that they 
should view the evidence under the four 
heads of: motive, opportunity, means and 
conduct. He laid before them the fact that 
tke letlers show a motive for suicide cra 
motive for taking an overdose of chloroform 
to frighten the appellant. He also said that 
the case would be the first of its kind, 
apparently, in tke British Empire, where 
murder hed been attempted by chloroform, 
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and that the appellant would have taken a 
great risk of the Victim screaming. 

As regards opportunity, he told them 
that if they believed Martin, Banda ‘and 
Seelas, opportunity was absent. On the 
other hand the accused had opportunity in” 
the sense that he was up and that he was 
in the same house. As regards means, the 
only evidence in the case was supplied by the 
appellant himself who hed stated’that some 
21 months before he had bought an ampoule 
of chloroform in connection with an opera- 
tion on the leg of a buffalo at his estate in 
Chillaw: that it had not been used for this 
purpose and had been brought Lome and 
had been handed to his wife. 

Under the head of conduct, the learned 
Judge invited ike jury to consider the con- 
duct of the appellant during “the faint,” and 
after “the famt,” when Dr. Paul came, and 
later, including such matters as whelker the 
accused did not guess that his wife had died, 
whether he did not think it necessary to 
make a fuss about it or whether he really 
was attempting to revive his wife, and whe- 
ther his leaving the rovm could be 
reasonably expleined. He put to them also 
whether the conduct of the accused in telling’ 
the dector about tle aspirin wés not sus- 
Picious in view of the fact that the medical 
evidence had disclosed that the lady could 
not have taken any aspirin, the view of the 
Jearned Judge on this point being that 
unless the deceased had thrown away a 
number of tablets it cannot have been true 
that the bottle was full as the eppellant had 
said it was. . | 

As regards the medical evidence, he told 
ihe jury that all the ductors were agreed that 
chloroform was the cause of death, but that 
dcctors were divided into two groups, those 
who thought that the death was caused by 
syncope and those who thought ihat it was 
caused by asphyxia and syncope, or simply 
by smothering as Dr. Nair had suggested. 
He told them that except for Dr. 8. C. Paul 
and Dr. de Silva, the other doctors were of 
the opinion that death was due to secondary 
syncope with which ihere were concurrent 
asphyxial signs and he pul it tothem whe- 
ther or not they would accept the proposition 
that there were asphyxial signs which must 
have taken scme minutes to produce. He 
put the evidence about the burns on the face 
to the jury and tke ccntroversy between ihe 
doctors as to whether they must have been 
caused by pressure. After discussing the 
medical evidence he said :— 


“These problems areset by doctors. If you cannot 
make up your own mind from the doctors’ evidence, 
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‘it is still your duty to c6me-to a conclusion on your 
own observations in this case. Could the burns of 
that kind be caused by a mere handkerchief by 


putting it in that position, or must pressure have been | 


used?’ Jf pressure was used, could not the lady 
herself have used pressure when she wanted to 
go off. Accused says in his .statement that she 
was. in the habit of inducing sleep by chloroform 

... Make up your mind ons way or the other 
and see whether it corroborates the prosecution 
story or the case for the defence, whether it was 
suicide or death by misadventure.” 


Upon a review of the charge of the learned 
' Judge asa whole, ‘their Lordships do not 
find that it was calculated to bring be- 
fore the minds of the jury the essentials 
‘of the casein respect of these circum- 
glances: (1) that the cnly evidence as to 
where ihc accused was at or before the 
time of {he death was in his favour or 
if ihe evidence were disbelieved and 
disregarded there was no evidence of 
` his presence in ‘his wife's room at lhe 
material time; (2) that there was par- 
ticulariy strong evidence pointing to a 
tendency or inclination on the part of the 
lady 16 commit suicide. This point was 
mentioned mcré than once, but as no more 
{han balancing the motive for murder. 
This is unsatisfactory because assuming 
that there was such a balance as regards 
motives for suicide and murder yet more 
than motive was disclosed by the evidence. 
There was disclosed. as has been said 
above, a tendency towards suicide in 
the .déceased. No tendency towards violence 
or murder in the accused was even sug- 
gested. (8; That the medical evidence 
was completely ambiguous in its effect, 
and did not show any preponderance of 
opinion among the doctors that the physi- 
cal conditions apparent at the post mortem 
were such as to be. consistent only with 
the hypothesis of homicide or to point 
clearly in that direction. In considering 
ike weight which a jury could properly 
attach to this medical evidence it is im- 
portant to observe that the question was 
not whether they were justified in pre- 
ferring the opinions of those doctors who 
thought that the appearance of -the body 
pointed to. the application 
force rather than to the application by.a 
suicide of a handkerchief soaked with 
chloroform, but rather whether the evidence 
of the medical experts as a whole pointed 
so clearly in the direction of homicide 
that the evidence of the three servants 
that the appellant was elsewhere than in 
the room of. the dcceascd, must be reiect- 
ed as untrue. Expert evidence to have 
that effect Must be clear and decisive. 
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Their Lordships are unable to take the 
view that the jury was properly directed 
on this important aspect of the case: 
they were left to infer that they were at 
liberty to accept either of the views put 
forward by the medical witnesses con- 
flicting as they were, and even to put 
aside all the medical evidence and to 
form their own opinicn from the facts as 
to whether they pointed to homicide rather 
than to suicide. In the opinion of their 
Lordships the expert evidence was so 
conflicting, where it was not hesitating 
and doubtful, that the learned Judge 
should not have invited the jury on matters 
involving medical knowledge and skill 
to come to a conclusion. for themselves to 
which. the medical men could not point 
the way either with certainty or with even 
an approach to agreement amongst hem- 
selves. 

‘It jis apparent that this general len- 
dency of the summing up was to lead the 
jury to: think that in effect they might 
convict the accused mainly if not en- 
tirely on the view they forred of his 
conduct. Many of the matters discussed 
under this Lead seem to their Lordships 
to be most uncertain in their effect and 
unreliable as a guide to a conclusion, 
There were points against the appellant, 
There were others in’ his favour: The 
greater number were merely ambiguous. 
It has always to be remembered that as 
the evidence showed the appellant was in 
danger, even if suicide were found 10 
be the cause of death, of incurring at 
least moral blame, and it was quite con- 
sistent with. innocence of murder that he 
should prefer misadventure to be deemed 
to be the cause of death. Stll if there 
had been. other evidence of weight their 
Lordships do not doubt that 


: i a jur 
might properly have taken into Recon 
these matters of conduct. But in this 


case at the end of the evidence the result 
was that there was no direct evidence 
justifying a conviction and for reasons 
already given there was no medical or 
other’ circumstantial evidence justifying a 
conviction, and to arrive at an adverse 
verdict on the strength of opinions formed 


.as to the conduct of the accused was, their 


Lordships think, 10 act upon 
scintilla of evidence and. to 
missible. 

On these facts the advice proper to 
be tendered to His Majesty seems to their 
Lordships to be no doubtful ‘matter. Tha 
submission of the Attorney-General was 


the merest 
be imper- 
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well founded, that itis not for this Board 
to interfere because its conclusion as to 
guilt or innocence might differ from that 
of the jury. Butin the view of their Lord- 
ships, there are here no grounds on the 
evidence taken as a whole, upon which 
any tribunal could properly as a tatter 
of legitimate inferences, arrive at a ĉon- 
clusion that the appellant was guilty and 
any conclusion on the available materials 
would be, and is, mere conjecture or 
guess, which are not, in law or justice, 
permissible grounds on which to base a 
verdict. The only proper direction to 
the jury in these circumstances was that 
they must return a verdict of not guilty 
or that they could not safely or properly 
find any other verdict. The direction was, 
as has been seen, quite other than this 
and the verdict, in the opinion of their 
Lordships, cannot stand. 


Having regard to this conclusion on the 
main issue in the appeal, it is strictly 
unnecessary to consider the other points 
raised, but in the circumstances of the 
case, and having regard to the general 
importance of some of the matters debated 
at the Bar, their Lordships propose to 
deal shortly with these points also. 


As to the matter of hearsay evidence: it has 
been already observed that witnesses who 
gave evidence favourable to the appellant 
were extensively cross-examined as to other 
and previous oral statements Such proce- 
dure is with the leave of the Judge permissi- 
ble under ss. 154 and 155 of the Ordinance 
(Law of Evidence) 14 of 1895 and itis to 
be presumed that such leave was obtained. 
In other cases, as for example in the case 
of the maid Alpina whose good faith does 
not seem to have been questioned by the 
Crown, evidence of what she had said was 
given apparently without previous cross- 
examination of the witness as to such state- 
ments. Thisis both undesirable and not 
permitted by the above sections and it 
could not be and was not suggested that 
s. 157 cf the same Ordinance applied to 
make the further hearsay evidence ad- 
missible as corroboration. It is said that 
the state of things above described arose 
because of a supposed obligation on the 
prosecution to call every available witness on 
the principle laid down in sucha case as Ram 
Ranjan Raj v. Emperor (7) to the effect 
that all available eye witnesses should be 
called by the prosecution even though, as 


(7) 42 © 422; 27 Ind. Cas. 554; 19 CW N 28; 16 Or. E 
J 170.4 
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in the case cited, their names were on the 
list of defence witnesses. Their Lordships 
donot desire to lay down any rules to 
fetter discretion on a matter such as this 
which isso dependent on the particular 
circumstances of each case. Still less do 
they desire to discourage the utmost can- 
dour and fairness on the part of those 
conducting prosecutions; but at the same 
time they cannot, speaking generally, ap- 
prove of an idea that a prosecution must 


call witnesses irrespective of considerations - ` 


of number and of reliability, or that a 
prosecution ought to discharge the functions 
both of prosecution and defence. If it does 
so confusion is very apt to result, and 
never is it more likely to result than if 
the prosecution calls witnesses and then 
proceeds almost automatically to discredit 
them by  cross-examination. Witnesses 
essential tothe unfolding of the narrative 
on which the prosecution is based, must, 
of course, be called by the prosecution, 
whether in the result the effect of their 
testimony is for or against the case for 
the. prosecution. Thus, in the present case, 
the maid Alpina and Dr. 5. ©. Paul 
were indispensable Crown witnesses. As to 
some of the other witnesses, there might 
have been both less confusion and a fairer 
trial if, though their names were on thé 
indictment, they had been put into the 
box to be questioned as to other than 
formal matters by the defending Counsel. 
As the trial was conducted the result 
was unhappy. The jury was warned more 
than once in the Judge’s charge that evi- 
dence .of previous statements of a 
witness not admitted by the witness to 
have been made and not adopted by him 
in his evidence in Court was not evidence 
of fact. But how ineffective is such a warn- 
ing when there is present avery extensive 
mass of hearsay evidence, isshown by what 
happened here. Not only did medical 
and other witnesses assume to be facts 
matters of which there was merely such 
hearsay evidence and then proceed to 
found conclusions upon them, but the 
learned Judge himself in his charge, 
through forgetfulness, more than once 
fell into the same error. In these cir- 
cumstances the appellant's complaint under 
this head, seems to their Lordships to be 
established in fact. 

As tos. 106 of the Evidence Ordinance 
(No. 14 of 1895) : that section provides as 
follows :— “When any fact is especially 
within the knowledge of any person the 
burden of proving that fact ie upon him.” 


1936 


The learned Judge, who tried the present 
case, held a view as to that ‘section which 
ledhim to give directions to juries, one 
„of which is in question here, and another 
of which has been already considered and 
disapproved by this Board in a reported 
judgment [see Attygalle v. The King (8)]; 
That judgment had not, of course, been 
delivered when the charge was given to 
the jury in the present case, and she 
material passages of the charges in Attygal- 
le’s case (8). and this case, though not 
in identical language, are substantially of 
the same tenour. Accordingly the direction 
given in this case is open to the objection 
which their Lordships explained in the 
judgment in Attygalle’s case (8). That 
explanation need not be repeated. It is 
quite right to say that the learned Judge 
in the present case in the course of his 
very able charge to the jury explained 
generally that the onus was on the Crown 
to establish guilt. But the passage in the 
charge under examination seems never- 
theless to be open to very serious objection. 
It is not primarily or at all a general com- 
ment, which would be and was quite ad- 
missible, on the fact that the appellant 
wus not called to give evidence. Nor was 
it a direction that any specific named 
fact was one which fell within the section 
with the result that onus of proving that 
fact was upon the appellant. It was a 
direction as tofacts generally, and, there- 
fore, it was paricularly unfortunate that 
the relevant passage in the charge should 
have been expressed thus: ‘He has got 
to explain... ..... In the absence of explana- 
tion, the only inference is that he is guilty.” 
Its tendency would be to lead the jury to 
suppose thatif anything was unexplained 
which they thought the appellant could ex- 
plain, they not only might but must find him 
guilty. In avery difficult and quite ex- 
ceptionally mysterious case such as this, 
the area of the unexplained was extensive, 
and how much the appellant himself could 
explain depended on where he was at mate- 
rial times, and indeed, on the very matter 
al issue in the trial, namely his guilt or in- 
nocence. One thing is quite clear, that this 
case and Attygalle’s case (8) are wide 
apart in one respect. In Attygalle’s case (8) 
this Board did not interfere because, owing 
to clear evidence of guilt free from all con- 
nection with the irregularity complained 


(8) (1936) A O 338; 162 Ind. Cas. 450; 8 R PC 256; 
37 Cr. LJ 628; A 1R 1936 P C 169; (1936) Cr. Cas. 
623; 38 Bom. L R709; (1936) M W N 653; 44 L W 86; 
(1936) A L J 808;38 P L R 789 (P. 0). 
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of, the irregularity caused no injustice. 
Here the case even as left tothe jury admitt- 
edly hung suspended in a wavering balance, 
and no one can say what tipped the scale 
against the appellant. 

The matter of undue pressure on the 
jury can be shortly dealt with. In 
the course of his charge the learned Judge 
is reported to have said this: “... the 
verdict, whether it is a conviction or an ac- 
quittal, I hope it will be unanimous, owing 
to the serious and grave nature of the case, 
but if you cannot agree please remember 
that I have got the full power to ask you to 
reconsider your verdict, but four to three 
means an unacceptable verdict. That 
means you have to go through the trial 
again. I hope you will not have this mis- 
fortune.” It was said that this meant and 
the jury would understand, that if they did 
not agree, they would have to try the case 
afresh. Their Lordships are satisfied that 
the learned Judge can have had no inten- 
tion of threatening the jury with such a 
fate and must, us the Attorney-General 
said, have been referring to a possible 
necessity for a further direction 
from him and for a new and prolonged 
deliberation. Their Lordships also re- 
cognise that in this case, as often the ghort- 
hand ncte is not in all respects either com- 
plete or accurate; but the form the note 
takes in this passage seems to indicate that 
the shorthand writer understood the lan- 
guagein the sense complained of and the 
jury may unfortunately have done the same, 

There remains the matter of the proceed- 
ings at Duff House on June 8, 1934. 
Section 238 of the Criminal Procedure Code 
(No. 15 of 1898) provides for a view by the 
jury and lays down definite and strict 
conditions for its conduct. Section 165 of 
the Evidence Ordinance provides for the 
Judge asking questions at any time of any 
witness. The proceedings on June 8, 1934, 
seem to have been a combination of a view 
‘and a further hearing with the introduc- 
tion of some féatures permitted by neither 
procedure, such as the performance of an 
experiment with chloroform by a Dr. Pieris, 
who does not appear to have been sworn 
as a witness, the Judge and the foreman 
of the jury being present with Dr. Pieris 
in a room and the restofthe jury being 
somewhere else. The jurors seem also to 
have been divided for the purpose of other 
experiments insight and sound and tohave 
been asked questions as to the impressions 
produced on their senses. Their Lordships 
have no desire to limit the proper exercise 
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of discretion or to say that no view by a 
jury can include an inspection or demonstra- 
tion of relevant sounds or smells; but they 
feel bound to record their view that there 
were features in the proceedings of June 8, 
which were irregular in themselves and 
unnecessary for the administration of 
justice. Their Lordships do not find it 
necessary to consider whether any in- 
justice resulted in. this particular case, but 
they regard proceedings so conducied as 
tending, in the words used in Ibrahim's case 
(1), to divert the due and orderly administra- 
tion of the law into a new course which 
may be drawn into an evil precedent in 
fattire. ; 

In these circumstances cyen had their 
Lordships taken a different view on the 
main point in- the case, and had thought 
that there was evidence which justified 
the learned Judge in leaving the whole 
case tothe Jury as one where they might, 
ifthey thought fit, properly find a verdict 
of guilty, their Lordships would feel 


impelled to say that, particularly in respect. 


of the mistaken use made of the hearsay 


evidence, and in respect of the error arising. 


upon s. 106 of the Evidence Ordinance, 
such mischiefs attended this hearing as 
to bring the case into the category where 
the interference of His Majesty on the advice 
of this Board is necessary. 

For these reasons their Lordships have 
humbly. advised His Majesty that the appeal 
should be allowed and the conviction and 
sentence quashed. 

“Di Appeal'allowed. 


` Solicitors for the Appellant:—Messrs.- 


Freeman & Cooke. 
Solicitors for 
Burchells. 


the Respendent:—Mr. 


RANGOON HIGH COURT 
Civil Revision No. 398 of 1935 
April 7, 1936 

` MecsELY. AND Ba U, JJ. 
MA PWA—APPLICANT 
: versus 
TASUDUT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XXXIII, 
r. 5—Cause of action, meaning of—Suit by Burmese 
Buddhist step-daughter for share of estate of mother 
— Allegation: that mother and step-father were 
Burmese Buddhists—Necessity- of— Limitation—Suit 
for share of estate carried by mother to her re- 
marriage—Cause of action—Sutt must be brought 
within 12 years of re-marriage. 
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Cause of action means every fact which it wonld be 
necessary for the*plaintiff to prove, if traversed, in 


order tosupport his right to the judgment of the 
Court, : 
Where the Burmese “Buddhist daughter ap- 


plies for permission to file a suit as pauper against 
her step-father for a share inthe estate of her mother 
in order ta. succeed in her claim to a one-sixth share 
inthe estate of her mother and her step-father the 
applicant must allege in her plaint that not only her 
mother was a Burman Buddhist ab the time of her 
death but her step-father was and is a Burman 
Buddhist, for, if the step-father is a Muhammadan” 
sines birth, then it may be presumed that her mother 
embraced Muhammadanism at the time of her 
marriage and her estate would go to her husband and 
not to the applicant. C. V.N. C. T. Chedambaram 
Chettyar v. Ma Nyein Me (2), applied. 6 

A claim by a daughter to a share in the estate 
taken by her mother to hier re-marriage with her 
step-father must be brought within 12 years 
from the date of her mother’s re-marriage. Maung 
Shwe Ywet v. Tun Shein (3) and Tun Tha v. Ma Thit 
(4), relied on. Ghulam Mohamed v. Ghulam Tussain 
(5), referred to. 


C. Revn. against an order of the District 
Court, Maubin, dated August 5, 1935. 


Mr. E. Maung for Mr. Tun Shein, for the 
Applicant. 
My. H. L. Duy, for the Respondent. 


Ba U, J.—This application shonld be 
dismissed.: The judgment of the learned 
Judge of the Assistant District Court is, 
in my opinion, unassailable. The appli- 
cant, Ma Pwa, was the only child of Ma 
Thay Thay and U Lay. Both of them 
were Burman Buddhists, and they became 


man and wife over 40 years ago. About 
two years after the birth of the appli- 
cant, her father U Lay died. About two 


years after the ‘death of her father, her 
mother, Ma Thay Thay, married thé respon- 
dent. Ma Thay Thay did not get any 
child by the respondent, and she died in 
1931. On her death the applicant applied 
fot permission to sue aS a pauper for a 
share in the estate of Ler mother: She 
claimed three-fourths out of the estate 
taken by her mother to her marriage with 
the respondent, and one-sixth out of the 
estate jointly acquired by her mother and 
respondent. Her application was opposed 
by the respondent on the ground, among 
others that it did not disclose any cause 
of action. ‘This contention was accepted 
by the learned Judge of the Assistant Dis- 
trict Court, and her suit was dismissed 
with costs. Now, under O. XXXIII, r. 5 
(now r. 3 as amended by this Court's 
Notification No. 42, dated December 18, 
1935), the Court shall reject an applica- 
lion for permission to sue-eas a pauper in 
cases, among others (1): where the plaint 


1936: 
does not disclose a Gause of action within 
the jurisdiction of the Court, and (2) where 
the claim appears to be barred by any 
law. What a cause of action means has 
not been defined in the Code, but accord- 
ing to the case law it means, 


(G 


every fact which it would be necessary for the 
plaintiff to prove, if traversed, in order to sup- 
port his right to the judgment of the Court: Read 
v. Brown (l) at p. 131%,” ' 


In the present case, in order to succeed 
in her claims to a one-sixth share in the 
estate of her mother and respondent, the 
applicant must allege in her plaint that 
not only her-mother was a Burman Bud- 
dhist at the time of her death but the 
respondent was and is a Burman Buddhist. 
She has not done so. If, on the other 
hand, the respondent isa Muhammadan 
since the time of his birth, as is presum- 
ed by the learned trial Judge, though 
there -is nothing on the record to justify 
that presumption, hut now.it must be ac- 
cepted as a fact, as the learned Advocate 
for the applicant admits that he (the res- 
pondent) is so--then it may safely ke 
presumed that the deceased Ma Thay 
Thay embraced the faith of Muhammadans 
at the time ot her marriage with respon- 
dent. In that case, her estate would not 
go to the applicant but lo her Muhammadan 
husband. The principle enunciated in 
C. V. N.C. T. Chedambaram Chettyar ~v. 
Ma Nyein Me (2) is quite applicable 
to the present case. Therefore, in so far 
as her claim to a one-sixth share in the 
estale of her mother and respondent is 
concerned, her claim does not disclose a 
cause of action. . 


As regards her claim to a share in tle 
estate taken by her mother lo her marriage 
with respondent, it is clearly barred by 
time. Her mother, according to her own 
admission, married respondent when ste 
was four years of age. As she was the 
only child, she will be entitled to claim 
a one-fourth share. in the estate of her 
mother and her father -on the date of her 
mother’s re-marriage. Her interest to a 
one-fourth share became a vested inter- 
est from ,that moment: Maung Shwe Ywet 
v. Tun Shein (3). She must, therefore, claiin 
her share of inheritance within 12 years 


mae (1888) 22 Q B D 128,58 LJ Q B 120; 37 W R 
Ko 6R 243; 111 Ind Cas. 2; AI R 1928Reng. 
6 11 L B R199; 66 Ind, Cas. 538; A i R 1921 LB 

*Page of (1888) 22 Q BD [uid] 
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from that date: Tun Tha v. Ma Thit (4). 
As she was, however, only a child of four 
years of age at that lime, time would start 
running against her only when she reached 
the age of 18. She had, therefore, in all 
26 years within which to claim: her share. ` 
In other words, she must sue for her 
share before she was 30 years of age. She 
is now, on her own admission, 40 years 
of age, and so her claim to a share in the 
estate ‘taken by her mother’ to her mar- 
riage with the respondent is barred by 
time. The correctness of the decision in 
Tun Tha y. Ma Thit (4) has not been 
questioned, as is contended by the learned 
Counsel for the appellant in Ghulam 
Mohammad v. Ghulam Husain (5. Vor 
all these reasons I would dismiss the ap- 
plication with costs .2 gold mours: 


Mosely, J.—I agree. 


N. Application dismissed. 


(4)9 LB R 56; 38 Ind. Cas, 809; A I R 1916 PG 
145; 44 I A 42; 19 Bom. LR 294;15A4 LJ 96; 32 M 
L371; 21M LT 97; 210 W N 527; 2CLJI 169; 10 
Bur, L T 133; 42 © 379 (P ©). 

(5) 54 A 93; 136 Ind. Cas. 451; ALR 1932 P C 81; 
59 TA 74; (1932) A L J 245; 3t Bom. LR 510; 36 © W 
N 310; 62 ML J 371; 35 L W 454; Ind. Rul, (1932) 
P O 118; 9 O W N'399; 550 LJ 472 (L ©) 


NAGPUR HIGH COURT 
Second Civil Appeal No. 382 of 1933 
March 30, 1936 
Bost, J. 
Musammat NASIBAN—P rain tiry— 
APPELLANT 
versus 
MOHAMMAD SAYED-—Drvunpine No. 1: 
: — RESPONDENT 


Mortgage—Rent-note — Possession transferred and 
re-transferred—Sutt for ejectment—Burden of proof— 
Rent-note unregistered—Whether operates as lease— 
Transfer of Property Act (IV of 1882), ss. 107, 4 
53-A—S. 107, effect of—Equity embodied in s. §3-A— 
Nature of—Evidence Act (I of 1872), s. 116—No 
denial of title—Denial of contract of tenaney— Whe- 
ther barred by s. 116. 

Where the recitals ina morlgugo decd staute that 
possession was transferred and there is clear adinis- 
mission of re-transference of possession from the 
appellant to the respondent, the burden lics on him 
in a suit for ejectment by the appellant, to show that 
the recitals are incorrect. Chandra Kunwar v. 
Narpat Singh (1) and Sakharam v, Shriram (2) 
referred to. : 

A rent-note which is unregistered cannot operate 
asa lease. The-effect of s. 4, Transfer of Property 
Act, read with s. 107 is to exclude all unregistered 
leases which have been reduced to writing. Ramu 
Sahu v. Gowro Ratho (3), relied on, ih 
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The equity which s. 53-A, Transfer of Property 

Act, embodies is a passive equity available to a 

defendant to protect his possession. It confers no 

title on him. and gives him no right to enforce it in 
an independent proceeding; still less does it confer 
rights on a plaintiff-lessor. 

Section 116, Evidence Act, presupposes a provable 
contract of tenancy. Where there is no denial 
of the landlord's title and what is denied is that 
there-was ever a contract of tenancy, s.116 does not 
operate as a bar. 


8. C.A against the decree of the District 
Judge, Nimar, dated August 7, 1933, in 
Civil Appeal No. 39 of 1932, reversing 
that of the Court of the Additional Sub- 
Judge, Second Class, Burhanpur, dated 
February 13, 1933, in Civil Suit No. 4 of 
1933. , : 
. Messrs. V.K. Rajwade and E. M. Joshi, 
for the Appellant. | 

Mr. K. B. Tare, for the Respondent. 


Judgment.—The suit is for possession 
of a house which the appellant states 
she leased to the respondent under a rent- 
note, Ex. P-1, dated February 10, 1931. 
The period of the lease was 11 months. 
It has now expired, and as the respondent 
refuses to vacate, she sues to eject him. 
She also sues for arrears of rent, and for 
damages for use and occupation from the 
expiry of the lease to the date of suit. 
Her title to the property is as follows. 
On January 27, 1931, the respondent exe- 
cuted a possessory mortgage in her fav- 
our, and delivered possession of the prop- 
erty to her. She claims to have been in 
possession as mortgagee till February 10, 
1931, when she leased the property to the 
respondent. 

The respondent admits execution of the 
rent-note, but states it was a nominal 
transaction not meant to take effect. He 
claims that he has been in possession of 
the properly ever since the date of the 
mortgage under an arrangement which 
enabled the appellant to obtain interest in 
the guise of rent. He explains that the 
parties are Muhammadans, and so the 
appellant was reluctant to have a clause 
about interest entered in the deed. She 
therefore resorted to this round about 
method to get what she wanted. 

Neither side has adduced any evidence 
beyond the two documents, the rent-note 
and the mortgage, both of which the res- 
pondent admits having executed. On 
February 3, 1933, the parties stated de- 
finitely that they did not want to adduce 
any oral evidence. The case therefore has 
to be decided on the pleadings, coupled 
with these two documents. 
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The recitals in the mortgage-deed, 
Ex. P-2 state that possession was trans- 
ferred. The recital in Ex. P-1 also states 
“We take from you to-day...” which again 
is-clear admission of re-transference of 
possession from the appellant-to the respon- 
dent. The respondent has signed both 
these documenis. The burden, therefore, 
lies on him to show that the recitals are 
incorrect: Chandra Kunwar v. Narpat 
Singh (1), and Sakharam v. Shriram (2). 
He has adduced no evidence. So there 
can be only one finding on that point, 
namely that the burden has not been dis- ` 
charged. The lower Courts were wrong in 
throwing the burden on the appellant. It 
must, therefore, be accepted that posees- 
sion was duly transferred under the 
mortgage, and then back again under the 
rent-note. . 

The lower Appellate Court holds that the’ 
rent-note (Ex. P-1), being an unregistered 
document, cannot operate as a lease, be- 
cause s. 107 of the Transfer of Property 
Act requires a registered document, in évery 
case except where the lease is by oral 
agreement accompanied by delivery of 
possession. I think that is the right view. 
The first clause of s. 107 states that certain 
kinds of leases can be made only by a 
registered instrument. The second clause 
states that 

“all other leases of immovable property may be 
made either by a registered instrument or by oral 
agreement accompanied by delivery of possesssion.”” 
` The provisions are exhaustive, and leave 
no room for a written, but unregistered 
lease. Even if that were not clear, the 
priviso to the’ section leaves no room for 
doubt. It gives the Local Government 
power io allow unregistered instruments 
to operate as leases in cases not covered 
by the first clause, with the previous 
sanction of the Governor-General in Coun- 


cil. This would be unnecessary if such 
leases were permissible without sanc- 
tion. 


It is true alease of immovable property 
for less than a year is not compulsorily 
registrable under s. 17 (d) of the Indian 
Registration Act, but s. 4 of the Transfer 
of Property Act states that s. 107 is to 
be réad as supplemental to the Indian 
Registration Act. Therefore the effect of 
the two together is to exclude all unre- 
gistered leases which have been reduced 
to writing. A Full Bench of the Madras 

(1) 29 A 184; 34 I A 27; 4 AL J102;9 Bom, LUR 
267; 5 O LJ115;11 C0 WN321;1@M LJ 103; 2ML 


TI09 (PO) 
(2)7 NLR 23 at p. 25; 10 Ind. Cas, 700. 
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‘High Court in Rama Sahu v. Gowro Ratho 
(3) agrees with this view. 

The next point for consideration is whe- 
ther the doctrine of part performance can 
be involved in favour of the appellant. I 
‘am clear it cannot. Section 53-A of the 
Transfer of Property Act governs the ques- 
tion. Sir Dinshah Mulla points out at 
p. 262 of his Transfer of Property Act 
(Second Edition) that the equity which it 
embodies is a passive equity available 
to a defendant to protect his possession. 
It confers no title on him, and gives him 
no right to enforce it in an independent 
proceeding; still less does it confer rights 
‘on a plaintiff-lessor. 

There are two more equities which must 
also be considered, especially as they can 
be used either as a sword, or as a shield. 
The first is under s. 27-A of the Specific 
Relief Act. But that requires a suit for 
speciic performance, and a written instru- 
ment -“signed by the parties thereto.” 
This is not a suit for specific performance, 
and the rent-note (Ex. P-1) has not been 
signed by both the sides. So that cannot 
apply. -The second ix the equity in 
Walsh v. Lonsdale (4). That also can 
have no application. In the first place it 
is doubtful whether the rule has not been 
entirely abolished by s. 53-A of the 
Transfer of Property Act, and in the next 
it can -apply only when there is a prov- 
able contract. (See Mulla’s Transfer of 
Property Act (Second Edition) pp. 265 
and 267... > ; A s 

The rent-note in suit is not receivablė 
in evidence. Tne amendment to’ s. 49 of 
the Indian Registration Act states 
that Ki 

“no document required by s. 17 or by any povi- 
sion of the Transfer of Property Act, 1882, to be 
` registered shall affect any immovable property comp- 


rised therein, or be received as evidence of any 
transaction affecting such property.” 


The proviso states that it may be used 
as evidence of “any collateral transaction 
not required to be effected by registered 
instrument.” But’ the only purpose for 


which tLe appellant wants to use it here 


is to prove her agreement. She sues for 
possession on the ground that the lease 
has terminated, and. so wants to show the 
period for which the lease was granted. 
She also sues for the rent payable under 
it. Therefore the document is not receiv- 


(3) 44 M 55; 59 Ind. Cas, 350; (1920) M WN 711; 
12 L W 619; 39 MLJ639;29M LT 10;A 1R1921 


Mad. 337. 
(4) (1882) 21 Gh, D 9; 52 L J Ch, 2; 46 L T 858; 31 
WR 109. : 
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able in evidence for - these purposes, and 
consequently the doctrine in Walsh v. 


Lonsdale (4) cannot in any-event apply. 


Of course, the appellant has her remedy 
on the mortgage, and (hese questions will 
be relevant there. All her equities can be 
worked out in that suit, but the present 
suit is not on - the mortgage, and as a 
suit of that kind will involve pleas of a 


very different nature, 1 am not prepared 


to allow it to be converted into 
this stage. : 

Jt is argued on behalf of the appellant 
that the lower Appellate Court was wrong 
in rejecting her claim on these grounds 
as they were never pleaded, and as she 
was not given an opportunity -to meet 
them. I am referred to O. XLI, r. 2 of 
the Code of Civil Procedure. So far as 
that is concerted, there is no affidavit on 


one at 


the point; nor do the grounds of appeal 


complain of the lower Appellate Court's 
action in resting ils decision on grounds 
not taken in the memorandum of appeal 
before it, without giving the parly affected 
an opportunity of contesting the case on 
those grounds. am not prepared to 
accept arguments of this kind, unless there 
is foundation for attacks so made on the 
learned Judges of-the Courts below. In 


“any case, the questions are all of law, and 


arise directly out of the appellant’s own 
Her learned Counsel has had no 
lack of opportunity to meet them here. 
So no great harm has been done, even if 
what he says is true. 

Tt is also argued that ihe appellant 
could have retorted with a plea of estoppel 
under s. 116 of the Indian Evidence Act, 


‘if the present vbjections had been raised 


in the pleadings. I am unable to see how. 
There can be no estoppel'on the face of the 
law, and s. 116 presupposes a provable 
contract of tenancy. There is no denial of 
‘the landlord’s title here. Whatis denied 
is that there was ever a contract of ten- 
ancy. Section 116 does not bar that. 

The decision of the lower Appellate 
Court is righty except on the question of 
possession. But that does not affect the rest 
of the case. 

The appeal is dismissed with costs. 


N. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Suit No. 1821 of 1935 
January 10, 1936 
CUNLIFFE, J. 
CALICO PRINTERS ASSOCIATION — 
i PLAINTIFFS 
versus 
JEEVANRAM GANGARAM anp Co. 
— DEFENDANTS P 
Civil Procedure Code (Act V of 1908), 0. XXXV, 
r. 1—Diserction under, is unqualified 
itered. i 
fen discretion which is allowed to the Court in 
O. XXXV, r. 1, Civil Procedure Code, is a discre- 
jon which is unqualified and unfettered. This rule 
is solely intended to protect defendants from plaint- 
jff's carrying on business out of the jurisdiction of 
the Court when they can indicate to the Court that 
thes perscn3 aie of no financial standing or sub- 
stance. The Court ie not bound to exercis? the dis- 
cretion’ in favour of the defendant provided the re- 
quiremen's of the 1ule as to-the nature of property 
are fulfilled. Ebrard v. Gassier (1), not followed. 
Order.—This is an application put for- 
ward on behalf of the defendants in an 
action brought against them for alleged 
infringement of trade designs, against the 
plaintiffs asking for security for costs in 
the sum of Rs. 5,000, or any othersum which 
is fitand proper. | 
The application is made under the pro- 
visions of O. XXXV, r, 1 of the Ist Sche- 
dule to the Civil Procedure Code which 
ays down,.inter alia, mei 
i Moher at any stage of a suit it is shown that 
the plaintiff is: residing out of British India and 
that the plaintiff does not possess immovable prop- 
erty within British India other than property 
jn suit, the Court may order security for costs to 
be given.” Sy ne b 
The application is put forward upon 
affidavils although the first affidavit appears 
to be made on behalf of the plaintiff firm 
in answer I suppose directly to the peti- 
tion. That affidavit is replied to by an 
affidavit sworn on the defendants’ behalf in 
Calcutta. | l 
The provisions of 0. XXXV, r.l, are 
said to be in principle the same as 
O. LXV, rr. 1 to 6b of the Rules of the Sup- 
reme Court in Ingland and on that basis 
I have been cited a dictum of Lord Justice 
Bowen in Ebrard v. Gassier (1). The 
passage which is relied on in Lord Justice 
Bowen's judgment is this :— 
“The plaintiffs being abroad were prima fucie 
pound to give security for costs, aud if they de- 
sire to escape from doing so, they were bound tu 
show that they had substantial properly in this 
country not of a floating but of a fixed and perma- 
nent nature, which could he available in the event 
of the defendants being entitled to the costs of 
the action.” 


(1) (1885) 28 Ch, D 232; 64 LJ Oh. Hl; 
§3; 33 W R 287. 
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Lord Justice Fry who was silting with 
Lord Justice Bowen was of the same opin- 
ion. Hesaid that he had come to agree 
with Lord Justice Bowen with some reluct- 
ance, although he felt that he was bound 
by one of the cases which was cited to the 
Court. 

I am asked to interpret the discretion 
which is indicated by the word “may” in 
O. XXXV,r. 1, in exactly the same way ; 
that is to say, that I am to look at it as 
a fettered ‘discretion, a discretion which 
it would be difficult to escape from using 
in favour of the petitioner provided the 
preliminary requirements of the section as 
to the nature of the property are fulfill- 
ed. 

I must respectfully decline to do this. 
I have come to the conclusion that the dis- 
cretion which is allowed to the Court in 
this order is a discretion which, is unquali- 
fied and unfettered. I see no reason to 
deduce from the language of our Order and 
rule that the view taken by the J udges in 
England should be slavishly followed. It 
seems to me that this rule is solely intend- 
ed to protect defendants from plaintiffs 
carrying on business out of the jurisdic- 
tion of the Court when they can indicate 
to the Court that these persons are of no 
financial standing or substance. It is not 
disputed here in any way that the plaint- 
iffs (about whose business I know nothing 
whatever except what is contained in the 
affidavits) are people of very considerable 
substance. They are said to be carrying 
on business, not only all over British India, 
but in many other parts of India. They 
are further said, and again this is not de» 
nied, to have a capital at their back of 
about £50,00,000 end they are said-to have 
also a permancnt..place of business in 
Bombay from which place their commercial 
activities throughout India are controlled, 
In these circumstances I can see no reason 
whatever for acceding to-the defendants’ 
request here. It is dismissed with costs in 
any event in the plaintiffs favour. Counsel's 
fee to be 4 gold muhurs. Attorney's cosls 
to be taxed. 


D. pplication dismissed, 
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CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 745 
: of 1932 
January 3, 1935 
R.C. Mrrrer, J. 
NIBARAN CHANDRA SAHA—PLAINTIFF 


—APPELLANT 
ersus 


vi 
MATILAL SHAHA AND 0THERS— 


TEEN RusponDEwTs 
wu frocedure Code (Act V of 1908), s. 96, 
0. XXIII, r. 3—~Decree—Decree = nai Bin 
and consent decree—Distinction—When can te set 
aside --In case of consent decree, allegation of froud, 
if essential, in suit to set it aside—Article of limita- 
tion applicable to such suit—Limitation Act (IX of 
1908), Sch.-Z, Arts. 120, 91, 953—Pleader—Powers of 
—Vakalatnama— Pleader not accepting vakelatnama 
but appearing and conducting case—E ffect—Whe- 
ther can compromise suit on behalf “of client— 
Compromise, tf binding on client—Res judicata—No 
relief against pro forma defendant—Such defendant, 
plaintiff in subsequent suit—Finding in previous 
sutt, whether res judicata, 
JA suit to set aside a decree passed on adjudica- 
tion does not lie unless the decree is attacked on 
the ground of fraud. But consent decrees stand on 
an entirely different footing. Such decrees derive 
their force primarily from the consent of the par- 
ties. If in fact no consent was given, or if the 
| Parties had net been consensus adidem, or if con- 
sent of one was procured by misrepresentation, 
under influence or coercion, the foundation of the 
decree is shaken. If a party has to get rid of the 
decree, he can do so on any of the grounds on 
which a contract can be avoided and this relief he 
can also obtain in a suit, Jhanda Singh v. Lackmi 
(D and Duni Chand v. Mota Singh (2), dissented 
om. 
[Oase-law discussed.] 
_ A suit to set aside a consent decree where fraud 
is not alleged or ‘proved is maintainable and is 
governed by Art. 120, and not Arts. 91 or 95 of 
Limitation Act. 


[Case-law discussed. ] : 

Where ina former suit no relief was claimed 
against the plaintiff in the subsequent suit, they 
being merely pro forma defendants in that suit, the 
findings in the previous suit do not operate as 
res judicata against the plaintiff in the subsequent 


suit. Braja Behari Mitter v, Ked hb 
(16); followed edarnath Mogumdar 


Where a Pleader has not accepted the vakalat 
nama in Writing, but his name appears in the 
vakalatnama and is allowed to appear and conduct 
the case lb Is an acceptance of the vakelatnama 
by him and he has all the powers which had been 
mentioned in the vakalatname. Hecan also sign 
the petition of compromise on behalf of his client, 
His signature on the petition of compromise is in 
law the signature of hig client, and accoidingly, the 
act of the Pleader bindshis client. Mohesh Chan- 
ii v. Panchu Mudali (18), followed. Lp. 566, col. 


Appeal against the decree of the Sub- 
ordinate Judge, Second Court, Faridpur, 
n ue es affirming the decree 
ot ine Munsil, First Ccuit, Madaripur d 
June 30, 1930, es 
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Mr. Satindra Nath Roy Chowdhury, for 
the Appellant. 

Messrs. Jogesh Chandra Roy and Prokash 
Chandra Majumdar, for the Respondents. 

Judgment.—This appeal is on behalf of 
plaintiff No. 1 and arises out of a suit 
(Title Suit No. 99 of 1929) instituted by 
him and another person named Aditya 
Prosad Shaha for a declaration that the 
compromise decree passed in Title Suit 
No. 505 of 1923 is fraudulent, collusive and 
illegal, that defendants Nos. 1 to 3 have 
acquired no rights thereunder for enabling 
them to receive rent or profits of the land 
(Dag No. 2213) covered by the said decree 
from defendants Nos. 4 to 6 and for 
confirmation of their possession therein. 
One or two other reliefs of an incidental 
nature is also asked but it is not neces- 
sary to detail them for the purpose of 
this eppeal. To the suit one Sadanand 
has been. made a pro forma defendant 
(pro forma defendant No. 7). This suit 
will be called hereinafter as the title suit 
and whenever the words plaintifs or de- 
fendants are used, they shall be deemed 
to bethe persons named as plaintiffs or 
defendants in this title suit. 

Defendants Nos. 1 to 8 instituted a suit 
being money Suil No. 1 of 1929 (here- 
after called the Money Suit) against de- 
fendants Nos. 4 to 6 for recovery of rent 
or profits from them of the lands des- 
cribed in Dag No. 2213. To this suit the 
plaintifs and pro forma defendant No. 7 
have been impleaded as pro forma defend- 
ants Nos. 5 to 7. No relief has been 
claimed against them. < 

lt appears that the plaintiffs and pro 
forma defendant No. 7 held a howla named 
Howla Jiban Krishna Shaha which in- 
clude Dag No. 2213. The said Dag was 
formerly held under them by some boat- 
man on a service tenure. The boatmen 
sold the plot to one Brojobashi Shaha, 
the father of defendants Nos. 1 and 2 
aud grandfather of defendant No. 3. 
Defendants Nos. 4 to 6 had been sub- 
tenanis under the hoatmen. 

After the purchase by Brojobashi Shaha 
the plaintiffs and proforma defendant 
No. 7 sued defendant Nos. 1 and 2 and 
the father of defendant No. 3 in 1920 for 
khas possession and got a decree. There- 
after they realised rent directly for 
some time from defendants Nos. 4 to 6. 
In the year 1923 defendants Ncs.1 and 2 
and the father of defendant No. 3 sued 
the plaintiffs and proforma defendant 
No. 7 for specitic performance of an 
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alleged contract. This suit was numbered 
006 of 1923 to which defendants Nos. 4 
to 6 were also parties. The contract set 
up and in respect cf which specific per- 
formance was sought was one by which 
the plaintiffs and pro forma defendan t No. 7 
is said to have promised a nim howla 
interest to defendants Nos. 1 to 3 in 
respect of Dag No. 2213. The plaintiffs 
and pro forma defendant No. 7 entered 
appearance separately, one vakalatnama 
having been executed jointly by plaintiff 
No. 2 and pro forma defendant No. 7 
Ex. Q) and another by plaintiff No. 1 
Ex Q (1)]. These wvakalatnamas were 
accepted by a pleader. Mr. K. Sen, but the 
case was conducted by another Pleader Mr. 
Monmohan Shaha whose name appeared 
in the body of the vakalatnamas but 
who did not accept them in writing and 
probably he was assisted by Mr. K. Sen . The 
vakalainamas authorised the Pleaders to 
sign compromise petitions on behalf of 
the clients and to file them in Court. 
April 20, 1925, was fixed for hearing. On 
that date an application for a long ad- 
journment was prayed for but the Court 
refused it and pxed April 21, 1925, for 
the hearing. On that 
compromise was filed by which defendants 
Nos. 1 to 3 were recognised as tenants in 
Kayem Karsha right, and the other terms 
of the tenancy detined. This petition was 
signed by defendants Nos. 1 to 3, by 
plaintiff No. 2 and pro forma defendant 
No. 7. It was also signed and filed by 
Mr. Monmohan Shaha on behalf of plaint- 
iff No. 1 plaintif No. 2 and pro forma 
defendant No, 7. Ithas been found that 
plaintiff No. 2 and pro forma defendant 
No. 7 were actually present in Court, but 
plaintiff No. 1 was away at some place 
in the District of Bakarganj and was not 
consulted about the terms and was totally 
ignorant about the solenamah, till he learnt 
` about it a few days after, when a decree 
had already been passed on the basis of 
the same. It has also been found that 
pro forma defendant No. 7 who looked 
aiter the case on behalf of plaintiff No. 1 
had no authority from him to compromise 
the suit and that plaintiff No, 1 did not 
ratify the compromise. These are findings 
of fact binding on me in second appeal. 
It has also been found that plaintilt No. 1 
came to know of the compromise decree 
beyond three years of the suit and this 
finding has not been challenged, nor 
could it be, by the appellant. 

Qn April 27, April 1929, the. plaintiffs 
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filed the suit out of which this appeal 
arises. They stated that pro forma defend- 
ant No.7 was won over by defendants 
Nos. 1 to 3 by fraudulent ways and 
means end the solenamah was filed on 
collusion with him. The plaint also states 
that neither pro forma defendant No. 7 
nor Mr. Monmohan Shaha had any 
authority to enter into a compromise on 
behalf of the plaintiffs. The learned 
Munsif found that that pro forma defend- 
ant No. 7 had authcrity from the plaintiff 
No. 1 to enter into the compromise, that 
he, plaintiff No. 1, came to know of 
the consent decree beyond three years of 
the suit, that palintiff No. 2 was himself 
present in Court and signed the solenamah. 
He held that the solenamah was binding 
on the plaintiffs and the suit, moreover, 


was barred by limitation. ‘lhe money 
suit wastried along with the title suit, 
inasmuch as defendants Nos. 1 to 3 


claimed relief against defendants Nos. 4 to 6 
on the basis of a title acquired by them cn 
the basis of the aforesaid consent decree. 
The money suit was decreed against de- 
fendants Nos. 4 to6. Two appeals were 
preferred before the Subordinate Judge; 
one by the plaintiffs (Title Appeal No. 252 
of 1930) and the other by defendants 
Nos. 4 to 6 (Money Appeal No. 253 of 
1930). The two appeals were heard 
together and both of them dismissed by the 
Subordinate Judge. 


The Subordinate Judge held that fraud 
or collusion in respect or the compromise 
had not been established and the Pleader 
Monmohan Babu or proforma defendant 
No. 7 had no authority to compromise on 
behalf of plaintiff No. 1, and the plaint- 
iif No. 1 had not ratified the compromise. 
He held, however, that as the plaintiif 
No. 1 had known of the compromise decree 
at least in June 1925 (that is beyond 
three years of the suit) the suit was barred 
under Art. 91 or Art. 95 of the Limitation 
Act. He also neld that the case of fraud 
having failed the suit was not maintain- 
able. The findings of the trial Court 
relating to plaintut No. 2 was affirmed. 
The Money Appeal was also dismissed us 
the compromise decree was not set aside. 
lt is aumitted that plaintiff No. 1 has 
4 annas share, fpisinutf No. 2, 8 annas 
snare and pro furma defendant No. 7, 
4 annas share in ihe Howla Jiban Krishna 
Shaha. 


Plaintiff No. 1 alone has filed this 


- appeal against the decree passed in title suit. 
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There is no appeal against the decree 
passed in the Money Appeal. 

The appellant urges before 
following . points. 

_ (1) that the learned Subordinate Judge 
i$ wrong. in holding that the suit is not 
maintainable, es fraud has not been 
established. 

| (2) that the Subordinate Judge is wrong 
in holding that the suit is barred by 
limitation either under Arts, 91 or 95 
of the Limitation Act. He ought to have 
held that Art. 120 was the appropriate 
Article. 

Mr. Jogesh Chandra Roy who appears 
on behalf of the respondents besides 
supporting the reasons of the Subordinate 
Judge urges before me three further 
points namely:— 

(I) that the suit is barred by res judicata, 
an 

(2) that on the construction of the 
vakalatnama Ex. Q (1) the Subordinate 
Judge ought to have held that Monmohan 
Babu had authority to compromise on be- 
half of plaintiff No. 1 andi that the act of 
Monmohan Babu binds him and 

(3) that a Pleader has implied authority 
to compromise on behalf of his client and 
the compromise put through by a Pleader 
is binding on the client, unless it is 
proved that the former acted fraudulently. 

Both parties hive cited before mea 
large number of rulings in support of 
their respective contentions but it would 
not be profitable to deal in detail with 
all the cases cited before me. 

With regard to the first point, the ap- 
pellant has contended before me that the 
preponderance of authority isin favour of 
maintainability of a suit to setaside a 
compromise decree even when fraud is not 
alleged or proved. Mr. Roy on the other 
hand contends that in this respect there 
should not be any distinction between a 
decree based on adjudication (in which 
expression he includes ex parte decrees) 
and decres passed on consent. It is, no 
doubt now well established that a suit 
to set aside a decree passed on adjudica- 
tion would not lie unless the decree is 
attacked on the ground of fraud, and 
Mr. Roy contends that the same rule ought 
to apply to consent decrees. 

To support his contention he placed be- 
fore me two decisions of the Lahore High 
Court Jhanda Singh v. Lachmi (1) and 


(1) 1 Lah. 344; 56 Ind. Cas, 878; AI R 1920 Lah. 
ty 22 PW R1920; 6 PLR }920;2 Lah, Ld 
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Duni Chand v. Mota Singh (2). These de- 
cisions do support his contention and 
therefore itis necessary to examine the 
correctness of the said decisions and to 
determine whether they should be followed 
in this Court. In my judgment the said 
cases have not been correctly decided and 
are, moreover, against the cursus decisions 
of this Court. In’ Duni Chand's case (2), 
there is really the judgment of a Single 
Judge onthe point in question, because, 
although Agha Haidar, J. agreed with 
Tek Chand, J. in dismissing the appeal, his 
view was in favour of the maintainability 
of such a suit but he only agreed with 
the result being pressed very much by the 
decision of a Division Bench of the Lahore 
High Court in Jhanda Singh's case 
(1). It would therefore be necessary to 
examine thedecision in Jhanda Singh's 
case (|), first. In that case a compro 
mise was effected in a suit in which adults 
and minors were parties. A suit was 
brought to set aside the compromise on 
behalf of the minors and also on behalf of 
one of the adult parties. Fraud was al- 
leged but negatived. As asecond line of 
defence the adult challenged the compro- 
mise on the ground he had not consent- 
ed and the minors alleged that sanction 
of the Court to the compromise applied 
for by their guardians had been given 
under amisappzehension. The Court gave 
effect tothe minor's contention and neld 
that the sanction having been given under 
a misapprehension, the compromise was not 
binding on them and a suit would lie at 
their instance for avoiding the compromise 
decree. With regardto the adult plain- 
tiff the Court held that he not having 
given his consent to the terms of the 
compromise the decree was really an 
ex parte decree against him, and his re- 
medy was either to set aside the decree 
by an application under O. IX, 1. 13 of 
the Code, or by way of review or appeal 
from the decree itself but a suit at his 


instance was not maintainable. In so 
deciding the Court followed the case 
Sadho Misser v. Gulab Singh (3). In Sadho 


Misser’s case (3), however, the decree was 
not compromise decree. A prix mort- 
gagee instituted a foreclosure suit im- 
pleading the puisne mortgagee also as 
party defendant. The plaint as originally 
tiled contained a defective description of 
the mortgaged properties. ‘I'he puisne 


(2) 9 Lah, 218; 103 Ind. Cas. 759; A I R 1927 
ah. 602, : 
(3)3CW N 375, 


aoee: 
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mortgagee did not appear in the suit. 
Before the hearing the plaint was amend- 
ed whereby the misdes¢ription was cor- 
recled. Thereafter an ex parte decree was 
passed. The puisne morigagee brought a 
suit for redemption contending that by 
the ex parte amendment of the plaint the 
properties included in his security was 
included in the foreclosure suit. The Court 
held that the ex parte decree against him 
was binding on him and his prayer, if 
allowed, would have the effect of setting 
aside the ex parte foreclosure decree 
which the Court said could not be done 
in asuit unless the decree was obtained 
by fraud. Jhanda Singh’s case (1), 
therefore extended the procedure for ob- 
taining relief against a decree passed on 
adjudication to consent decree. If consent 
decrees stand on a different footing the 
authority of this decision would be of a 
doubtful character. 

In Duni  Chand's case (2), Tek 
Chand, J. followed Jhanda Singh's case 
(1). He admitted, however, that other High 
Courts had taken a different view and 
merely stated that decisions of this Court 
cited befcre him were distinguishable on 
facts. Some of them were no doubt suits 
brought on behalf of minors to set aside 
compromise decrees. 

In my judgment consent decrees stand on 
an entirely different footing such decrees 
derive their force primarily from the consent 
of the parties. Ifin fact no consent was given, 
orif the parties had not heen consensus ad 
idem, or if consent of one was procured 
by misrepresentation, under influence or 
coercion the foundation of the decree is 
shaken. See Hudderfield Banking Co. 
v. Henry Loster & Sons, Lid. (4). But the 
name of the aggrieved party appears in 
the decree itself he has to get rid of the 
decree, and that he can do only by get- 
ting rid of the compromise, on which the 
decree is based, on any cf the grounds on 
which a contract can be avoided, 
and this relief he can also obtain in a 
suit. 

In Hudderfield Banking Co.'s case (4), an 
action was brought to set aside a consent 
order on the ground of common mistake of 
the parties. The action was held maintainable 
and relief grantedon the principle which 
has been cften quoted. In Wilding v. 
Sanderson (5), relief was also granted ina 


(4) (1895) 2 Ch. 273; 64 L J Ch, 523; 12R 331; 72 
a ass Wit VA LJ Oh 

7) 2 Oh. 534; 66 LJ Oh, 684; 77 LTS} 
45 W R 675, At 
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suit. The observations of Byrne, J., are very 
pertinent to the case before me and in my 
judgment lay down the correct principles 
to be applied in such cases. At pp. 543* 
and 544* of the report the learned Judge 
obseives : 

“A consent judgment or 
to be formal result and a 
agreement already arrived at between the parties 
to proceedings embodied in an order of the Ocurt. 
The fact cf its being so expressed puts the parties 
in a different position from the position of those 
who have simply entered intoan ordinary agree- 
ment. It is, of course, enforceable while it stands, 
and a party affected by it cannot, if he conceives 
he is entitled to relief from its operation, simply 
wait until itis sought to be enforced against him, 
and then raise by way of dfence the matters in 
respect of which he desires to be relieved. He must 
when once it has been completed, obey it, unless 
and until he can get it set aside in proceedings 
duly constituted for the purpose. In my opinion 
there was no agreement in the present case between 
the parties prior to the judgment being passed and 
entered, their minds never having been ad idem in 
respect of the subject-matter which they were 
dealing. It also appears to me that the divergence 
of their minds was in respect of an essential or 
fundamental point. If there was no agreement, 
there was no consent upon which judgment could 
be founded. Andjust asa consent order may be 
set aside upon any of the groundsupon which an 
agreement can be set a ide, so it appears to me to 
follow ‘that such an order may be sət aside if it 
can be clearly proved that there was no agreement 
and consequently, no tiue consent to the order 
made: when it is once ascartained that there was 
no actual agreement arrived at before the judgment 
was completed,and that the consent upon which it 
purports to be founded never existed, the actual 
judgment pronounced does not, I think, in itself 
constitute or represent an agreement, but stands 
asa judgment of the Court made in puisuance of 
a supposed agreement or consent which both parties 
believed to exist, but which did not in fact exist.” 

In this Court thereis a series of cases 
beginning from 1871 reviewed in Ashutosh 
v. Taraprosanna (6), which have treated 
consent decrees on a different footing from 
decrees passed on adjudication. In Ash- 
tosh v. T'araprosanna (6), a compromise 
decree made in the High Court was sought 
to be set aside on motion. It was pointed 
out that the proper remedy was by review or 
suit. In Surendra Nath Ghosh v. Hemangini 
(7), where a suit was brought on tthe ground 
that the guardian ofa minor had not con- 
sented to a compromise, Ghosh and Cas- 
perz, JJ., held that the suit was maintain- 
able and observed that there was nothing 
said in the later cases to justify the least de- 
parture from the principles laid down in 
Ashutosh v. Taraprosanna (6). In Sarbesh 
Chandra Bose v. Hari Dayal Singh (8), a 


(6) 100 612. 
(7) 34 O 83. 

(OWN 45. 9 
*Pages of (1897) 2 Ch,—Ea,] 
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suit to set aside a compromise decree 
based on the ground that the plaintiff who 
was an administrator to the estate of his de- 
ceased brother had entered into the com- 
promise in excess of authority was held 
maintainable. In Kusodhaj Bhakta v. Braja 
Mohan (9), which was a suit to set aside 
. by asuita decree passed on adjudication 
on the ground that the Judge 
had committed a mistake, Sir Lawrence 
Jenkins, C. J. pointed out that there is a 
well founded distinction between a decree 
Passed on adjudication and a decree passed 
on consent and that in the former case no 
suit would lie except on the ground of 
fraud, but in the latter case a suit would lie 
on any ground which would invalidate the 
agreement. In Gulab Koer v. Badshah 
Bahadur (10), Sir Ashutosh Mookerjee after 
an exhaustive examination of the author- 
ities reaffirmed the dictum pronounced in 
Ashutosh v. Taraprosanna (6) and although 
it has been held in some cases that where no 
fraud is alleged or proved, a party who had 
unsuccessfully prosecuted an application 
for review cannot be again allowed to attack 
the consent decree by a suit; Ram Gopal v. 
Prosanna (11), Kailash Chandra v. 
Gopal Chandra (12), no case of this Court 
has held that a suit would not be maintain- 
able to set aside 2 consent decree where 
fraud is not alleged and proved. I hold 
accordingly the suit is maintainable. 


Before I take up the other contentions 
raised by the parties before me, il would be 
convenient to decide the other issue raised 
in bar, e. g. the issue of res judicata. 
Mr. Roy contends that the decree in the 
money suit has now become final, and inas- 
much as the judgment in that suitis based 
on the validity of the consent decree 
passed in Title Suit No. 506 of 1923, the 
question about the validity of the said 
consent decree cannot be reagilated. One of 
the questions involved in this contention is 
whether findings in a suit inter partes tried 
analogously with another suit between the 
same parties is res qudicata, when an appeal 
is preferred from the decree of one of the 
suit only. On this point there is difference 
of opinion and nearly all the cases are 
reviewed in Monmohan Das v. Shib Chandra 


(919 O W N1228; 31 Ind. Cas, 13; A I R 1916 
Cal. 816; 43 C 217. 

(10) 18 C W N 1197; 2 Ind. Cas. 129, 

(11) 2 OL J 508. 


ae CW N 1208; 26 Ind. Cas. 125; A I R1915 
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(13) and Oates v. D'Silva (14). If it had 
been necessary to decide the said question 
in this case, I would have followed the deci- 
sion in Isup Ali v. Gour Chandra Deb (15) 
and Oates v. D'Silva (14). 

On the facts of this case I cannot, how- 
ever, give effect to the plea of res judicata. 
No relief was claimed in the money suib 
against the plaintiffs. They were not neces- 
sary parties at all to that suit and although 
it may have been thought desirable to have 
them as parties defendants their position 
was that of pro forma defendants only. 
In these circumstances the findings in the 
money suit cannot conclude the plaintiffs 
Braja Behari Mitter v. Kedar Nath 
Mazumdar (16). 1 accordingly overrule the 
plea of res judicata. 

The next question that falls to be deter- 
mined is the question of limitation. On the 
principles formulated by Byrne, J. in Wild- 
ing v. Sanderson (5), the consent decree has 
to be set aside. The plaintiff No. 1 cannot 
treat it ag avoid decree which he can 
ignore altogether. The question, therefore; 
is whai the Article of the Limitation Act 
would be applicable. Article 95 is out of 
the way as fraud has been negatived. Nor 
can Art. 91, be invoked as by no stretch of 
language a decree cán be called an instru- 
ment. The alleged agreement evidenced 
by the petition of compromise has no 
independent existence, it has merged in the 
decree. In this view of the matter I would 
hold that Art. 120 of the Limitation Act 
would be the proper Article to apply. In 
suits instituted by minors to sef aside com- 
promise decrees not on the ground of fraud 
but on other grounds, Art. 120 has been 
applied on the principle that Arts. 91 or 95 
being inapplicable, the residuary Article 
would apply Phulwanti Kunwar v. Janeshar 
Dass (17). The suit being instituted within 
six years of the date of the compromise 
decree I hold it is not barred by limitation. 

T now take up the question of the Pleader 
Monmohan Babu’s authority to bind plain- 
tiff No. 1 by the compromise. He had not 
accepted the vakalatnama in writing, but 
his name appeared in the vakalainama and 
was allowed to appear and conduct the 
case. Under these circumstances there was 


(13) 34 O WN 839; 131 Ind. Cas, 562; AIR 1931 
Gal. 353; Ind. Rul, (1931) Cal. 459, 

(i4) 13Pat. 139; 141 Ind. Gas, 762, A IR 1933 
Pat. 78; 13 PLT 793; Ind. Rul, (1933) Pat. 79. 

(is) 37 CL J 184; 74 Ind, Cas,591;AT R 1923 
Cal, 496, pare 

far 46 A 475;83 Ind, Cas. 782; AI R 1924 All. 
625; 22 A LJ 581. 
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an acceptance of the vakalatnama by him 
Mohesh Chandra v. Panchu Mudali (18), 
(and he bad all the powers which had been 
mentioned in the vakalatnoma). On a fair 
construction of the vakalatnama Ex. Q (1). 
Thold that plaintiff No. 1 is bound by the 
act of Monmohan Babu. In some of the 
cases it has been held no doubt that the 
authority to file a compromise petition does 
not authorise the Pleader to compromise, 
but in my judgment that would be giving 
more weight to form than to substance. A 
Pleader does require an express authority to 
simply file a petition of compromise. His 
position as Pleader of a party authorises 
him to “file” any petilion on behalf of his 
client. In the case before me this Pleader 
is also authorised to sign the petition of com- 
promise on behalf of his client. His signa- 
ture on the petition of compromise is in 
law the signature of his client. I hold 
accordingly that the act of the Pleader Mon- 
mohan Babu binds the plaintiff No. 1 and 
he is bound by the compromise decree. In 
this view of the matter it is Dot necessary to 
decide the question whether a Pleader has 
implied authority to compromise a suit on 
behalf of his client, when there is no 
express instruction by the client not to 
compromise. The eases decided by the 
High Courts draw a, distinction between the 
position cf a Counsel and a Pleader in this 
respect, but in my judgment the authority 
of these decisions has been considerably 
shaken by the observations of the Judicial 
Committee in the case of Sourendra Nath 
Mitter v. Tarubala Dassi (19). Lord Atkin 
no doubt reserved the question of Pleaders 
acting with written authority but the obser- 
vations at pp.139 and 140* of the report 
would be applicable to them also. A Pleader 
has as much responsibility in conducting a 
suit as a Counsel, the same dutv to watch 
and protect the interest of his client and to 
make tre best of a case. But as I have 
held in favour of the respondents on the 
construction ofthe vakaldtnama*Ex. Q (i), 
this point does not require further discussion. 

The result is that this appeal is dismissed 
with costs. 

Leave to appeal under the Letters Patent 
asked for is refused. 7 

D. Order accordingly. 

(18) 20C W N 287; 32 Ind. Cas. 395; AI R 1916 
Gal. 979; 43 C884; 230 LJ 297. 

(19) 57 I A 133; 123 Ind. Cas. 545; AI R 1930 
P © 158; 57 O 1311; Ind. Rul. (1930) P © 177; (1930) 
A LJ 489; 32 Bom. L R 645; 510 L J 309: 58M L 
cores 340 WN 453; 11 PL T 461; 31 LW 803 

*Pages of 57 I A.—[Ed.] 
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BOMBAY HIGH COURT. 
First Civil Appeals Nos. 86 and 316 of 1928 
October 4, 1935 
BARLEE AND MACKLIN, JJ. 
RAMCHANDRA MUKUNDRAO KIBE— 
APPELLANT 
VPETSUS 


SERVANTS or INDIA SOCIETY— 
RESPONDENT. 

Bombay Pleaders Act (XVII of 19203, s. 20 (c) 
—“First hearing’, meaning of — Whether refers 
to date of hearing fixed in notice under Civil 
Procedure Code (Act V of 1908), O. XLI, r.12— 
“Appeal decided on merits,” meaning of. 

The term “first hearing" in s. 20, Bombay. Pleaders 
Act, is not a term of art. It must mean what it says, the 
day on which there is for the firet time a hearing in 
Court. It does not refer to the date of the first 
hearing as fixed in the notice issued under O. XLI, 
r. 12, Civil Procedure Code. 

Where partica to an appeal engaged two plee ders 
before the appeal isactually heard, but not before 
the date fixed in notice for the hearing of appeal, 
issued under O. XLI, r. 12, Civil Procedure Code, 
the parties are entitled to fees of two Pleaders. wa 

The term ‘first hearing’ has meaning “when it 
applies to criginal suits, because in an original suit 
notices are issued either for settlement of issues or 
for final hearing. But it has no meaning with 
referenceto an appeal. Tulsi v. Onkar Huna (1), 
referred to Kanayalal Manordas v. Gopaldas 
Chunilal, Civil Application No. 585 of 1931, 
decided on August6, 1931, Ly Baker and Nanavutty, 
JJ.(Unrep), dissented from. 

[Amendment suggested.] NAN 

“In any appeal decided onthe merits” ins. 20, 
Bombay Pleaders Act, means not a decision on the 
merits in the High Court, but as it says, a decision 
in the High Court even ona preliminary point, from 
a decree on the merits in the lower Court. 

T.C. A. from the decision of the First Class 
fub-Judge, Poona, in Suit No. 47 of 1922. 


Mr. S. Y. Abhyankar and M. P. S. 
Bakhale for Mr. S. R. Bakhale, for the 
Appellant. 


Messrs. M. R. Jaykar and J. R. Ghar- ` 
pure, for Respondent No. 3- 

Mr. N. S. Anikhindi, for 
No. 4. . 

Barlee, J.—These appeals were decided 
on October 4, 1935, and both were dismissed 
with costs. Appeal No. 316 of 1928 was 
not decided on the merits but was dis- 
missed because the appellant did not pay 
a sufficient court-fee, and was not willing 
to rectify the omission. Appeal No. 86 
of 1928 was decided on the merits. In 
speaking to the minutes in both these 
cases, the learned Advocates ask for two 
sets of Pleaders’ fees under r. 97 in App- 
E. at p. 49 of the Rules of the High Court 
of Judicature at Bombay, which is the 
same as s. 20. Bombay Pleaders Act. It has 
been decided in Tulsi v. Onkar Huna (1), 

11) 51B 492; AIR 1927 Bom 399; 102 Ind, Cas 
661; 29 Bom L R 897. 


Respondent 
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that unless the Court otherwise directs, 
the fees of two Pleaders should be allowed 
on taxation of the bill of costs in cases 
falling under cls. (a), (b) and (ce) of sub-s. 
- (1) of s. 20, Bombay Pleaders Act, 1920. 
Therefore the parties in these appeals are 
entitled to two sets of Pleaders’ fees as 
a matter of course, if they come within 
the provisions of s. 20, and the argument 
has been whether the conditions required 
of s. 20 have been fulfilled. Section 20 
runs: 

“Where a party has, before the first hearing of a 


proceeding, engaged more than one Pleader, the fees 
of two Pleaders may be taxed in— 

(a) any original suit of which the amount or value 
of the subject-matterexceeds Rs. 5,000; 

“(c) in any appeal tothe High Court from a decree 
deciding on the merits any suit or contested pro- 
ceeding of the kind referred to in clause (a) or 
clause (b)." - 


The question we have to decide is whether 
the parties engaged more than one Pleader 
before the first hearing of the appeal. The 
appeal was actually heard on October 4, 
and both sides had engaged two Pleaders 
before that date, but not before the date 
fixed in the notice for the hearing of the 
appeal, which must have been some date 
in 1928. This point came before a Bench 
of this Court in Kanayalal Monordas v, 
Gopaidas Chunilal, Civil Application No. 
585 of 1931, decided on August 
1931, by Baker and Nanavutty, 
JJ. (Unrep.) when Baker, J., decided 
that the date fixed in the notice issued 
under O. XLI, r. 12, must the taken to be 
the date of the first hearing for the purpose 
of s. 20, Bombay Pleaders' Act. The 
reason given by the learned Judge for 
adopting this opinion wasin effect that, if 
the date fixed for hearing in the notice benot 
reckoned as the date of the first hearing, 
there can only be one hearing of an 
appeal and the rule becomes meaningless. 
This may be true. Nevertheless, with 
respect, we are not inclined to adopt 
that reasoning, since in our opinion itis 
not permissible for us to adopt an inter- 
pretation which in effect amounts to an 
amendment of the rule framed by the Legis- 
lature. The term “first hearing” is fnot 
a term ofart. It is nowhere defined “and 
in our opinion it must mean what it 
says, the day on which there is for the 
first time a hearingin Court, It is true 
that this interpretation renders this part 
of the rule meaningless; and in such 
circumstances a Court must adopt any 
possible interpretation rather than ingnore 
a partof the*rule. But we cannot go so 
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far as to say there was a hearing on 
date when there was no hearing and could 
not have been one. 


The truth is that the rule requires 
amendment. The term ‘first hearing’ has 
meaning when it applies to original 


suits, because in an original suit notices 
are issued either for settlement of issues 
or for final hearing. But it has no 
Meaning as far as we can see, with re- 
ference to an appeal. We, therefore, decide 
that the parties are entitled to fees of two 
Pleaders, since they engaged more than 
two Pleaders before the date of the hear- 
ing in this Court, as we are told they 
Gid. Mr. Gharpure objects that his op- 
ponent is not entitled to fees for two 
Pleaders because his appeal was not 
decided on the merits but on a prelimin- 
ary point of jurisdiction. But the rule is 
quite clear. “In any appeal decided on 
the merits’ means not, as he contends, a 
decision on the merits in the High Court, 
but as it says, a decision in the High Court 
even on a preliminary point, from a decree 
on the merits in the lower Court. 

Macklin, J.—I agree. As the case 
decided by Baker and Nanavutty, JJ. 
does not appear in any authorised report, 
I think that we are at liberty, with res- 
pect, to disagree with their conclusion as 
to the meaning of the words “first hear- 
ine” occurring in s. 20, Bombay Pleaders’ 
Act. It is true that when applied to 
appeals, the words “first hearing,” if 
taken in their literal sense, will nearly 
always mean the only hearing; and the 
rule will then have no practical effect. 
To take the words as meaning the date 
of “first hearing given in the notice 
after admission,” as has been done by 
the learned Judges who decided Kanaya- 
lal Monordas v. Gopaldas Chunilal Civil 
Application No. 585 of 1931, decided on 
August 6, 1931 by Baker and Nanavutty, JJ. 
(Unrep.) gets over the difficulty of the rule 
being otherwise nugatory; but any such inter- 
pretation is subject toafurther difficulty 


‘of its own. It often happens that notices 


ave not returned served; and the question 
would then arise whether the deciding factor 
would be an unserved notice fixing the date 
of first hearing, or a subsequent notice that 
was returned served. If, therefore, the 
interpretation put upon the words in that 
case is to be accepted, then the apparent 
meaning of the words will have to be still 
further extended. In the absence of a 
statutory definition I donot think. that we 
should be justified in treating the meaning 
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of the words “first kearing” as something 

entirely different from what it appears to 
“be on the face of it. But I agree ihat 
s. 20 of the Act might usefully be amend- 
ed so as to make it of some practical effect 
when applied to appeals. 

D. Order accordingly. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision No. 69 of 1936 
May 25, 1936 
Mir Auman, A.J. C. 
MAKHAN SINGH—DECREE-HOLDER 
—PETITIONER 
VErsSuUs 
Lala MOTI RAM—RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 73, O. XXI, 
r. B4—In execution decree-holder purchasing property 
and setting off sale proceeds against his decree— 
Exemption from payment of 25 per cent.— Assets 
‘received by Court on date of confirmation—A pplica- 
tion for rateable distribution before that date—Whe- 
ther in time. 

Where a decree-holder purchases the property 
brought to auction by himself, and thereby sets off ths 
sale proceeds against his decree and particularly 
where he obtains an exemption from payment of 25 
per cent. the assets are received by the Gourt within 
the meaning of s. 73, Civil Procedure Code on the 
date on which the sale is confirmed, as it is on that 
date the decree-holder should be supposed to have 
finally made the payment and to have been 
reimbursed in satisfaction of his decree. As a result 
the applications of the other decree-Lolders present- 
ed before the date of the confirmation of sales are 
within time and they are entitled to have a pro 
rata share in the sale proceeds of the property. 


C. R. freman order of the Senior Sub- 
Judge, Peshawar, dated February 1, 1936. 

Mr. Mool Chand, for the Petitioner. 

Messrs. Hukam Chand and Lal Chand, 
for the Respondent. 

Order.—Moti Ram of Peshawar, Rai 
Bahadur Makhan Singh of Kohat and 
-Acharaj] Ram of Peshawar obtained decrees 
against Khan Bahadur Mukarrab Khan of 
-Pabbi. Motiram attached the shops and 
serar of the judgment-debtor in Pabbi. On 


November 4, 1935, he applied to the Senior’ 


Sub-Judge, Peshawar, that he should be 
‘exempted from making the deposit of 25 
per cent. as required by O. XXI, r. 84, Civil 
Procedure Code, in case he bids for the pro- 
perty and it is knocked downto him. The 


request was granted on November 5, 
1935. The sale took place in his 
favour on November 26, 1 935, and 


the report was put up on December 3, 
1935. The sale was confirmed on Janu- 
ary 11, 1936. In the meantime Rai Baha- 
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dur Makhan Singh requested the Senior 
Sub-Judge, Kohat, to transfer his decree 
to the Court of the Senior Sub-Judge, Pesha- 
war. He presented the transferred applica- 
tion to the Senior Sub-Judge, Peshawar, on 
December 11, 1935, and asked for arate- 
able distribution. On December 17, 1935, 
the firm Motiram Kanshiram also put in 
an application that they had decrees against 
the judgment-debtor and in case rateable 
distribution of the assets was made, they 
should be given pro rata share with respect 
to them. On December 18, 1935, Acharaj 
Ram presented his execution application 
also and asked for a pro rata share. 

The learned Senior Sub-Judge held that 
where the decree-holder is the purchaser 
and he isexempted from the deposit of 
25 per cent. the assets are received by the 
auctioneer eo instante at the sale and set 
He was, therefore, 
of the view that applications for rateable 
distribution presented after the sale were 
too late and could not be taken into con- 
sideration. He dismissed the applications 
accordingly. Rai Bahadur Makhan Singh 
and Acharaj Ram have come up on revision 
against this order. Motiram Kanshiram 
have also presented a revision petition, but 
curiously enough have only impleaded the 
judgment-deblor. This judgment will cover 
all three cases. I will take the petition of 
Motiram Kanshiram first. I do not see what 
relief they could seek against the judgment- 
debtor in this Court. The petition was 
absolutely useless and the judgment-debtor 
was put io unnecessary inconvenience. J, 
therefore, dismiss the petition and grant 
Rs. 20, costs io the judgment-debtor ` res- 
pondent which have been paid before me. 

The question involved in the other two 
cases is very interesting. Section 73, Civil 
Procedure Code, lays down that applications 
for rateable distribution should be present- 
ed before the receipt of the assets in Court 
in order to entitle the decree-holders pre- 
senting them toa prorata share. There 
is no difficulty in fixing the date in cases 
in which the sale of immovable property 
takes place in favour of a stranger. It is 
an accepted principle of law that the date 
on which the 75 per cent. deposit is made 
under O. XXI, r. 85, Civil Procedure Code, 
is the date before which the applications 
under s. 73, should be filed. 

The difficulty arises when the decree- 
holder himself is the purchaser. Order X XI, 
T. 72, Civil Procedure Code, has been . 
amended in the North-West. Frontier Pro-. 


vince and the deeree-holdet is not bound 
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to take permission for bidding aben auction 
held in execution of his decree. Clause (2), 
O. XXI, r. 72, entitles him to a set-off 
ifhe buys the property and the proceeds 
of the sale are equal to or less than the 
amount decreed. Under O. XXI, r. 84, Civil 
Procedure Code, he has to ask for exemp- 
tion from payment of 25 per cent. which 
normally every auction-purchaser has to de- 
posit on the bid having been knocked 
down to him. The question is as to when 
are the assets received by Court if a decree- 
holder purchases the property brought to 
auction by himself and thereby sets off the 
proceeds of the sale against his decree, 
particularly when he is exempt from pay- 
ment of 25 per cent. Learned Counsel for 
the petitioner could not fix any date. Learn- 
ed Counsel for the respondent has urged, 
that the date of the sale should be taken 
to be the date of the receipt of the assets. 
He bases his argument on the fiction that 
the price of the property is supposed to 
be paid by the decree-holder to the auc- 
tioneer, the officer of the Court, on the spot, 
and it is automatically returned to him 
by the ereration of O. XXI, r. 72, Civil 
Procedure Code, in the form of a set-off. I 
regret I do not agree with the learned 
Counsel for the respondent. Order XXI, 
T. 72 (2), runs as under : 
. “Where the decree-holder purchases, the pur- 
chase money end the amount due on the decree 
may, subject to the provisions of s. 73, be set off 
against one another, and the Court executing the 
decree shall enter up satisfaction of the decree in 
_ whole or in part accordingly.” 
The words “subject tothe provisions of 
s. 73" did not occurin the old Code; they 
were added in the new Code of 1908. Sec- 
tion 73, Civil Precedure Code, says that 
rateable distribution should be allowed to 
the decree-holders who present their execu- 
tion applications before the assets reach 
the Court. The effect of the sentence “sub- 
‘ject to the provisions of s. 73” would be 
stultified if it were held that the assets 
should be supposed to have been received 
at the spot by the auctioneer on behalf of 
the Court and paid to the decree-holder, and 
that, therefore, the other decree-holders 
should apply before the sale is held in order 
to enable them to obtain their proportion- 
ate share in the proceeds of the sale. My 
reason for holding this view is that the other 
decree-holders could not foretell with cer- 
- tainty that the property would be knocked 
down to the particular deecree-holder who 
has obtained the auction. The possibility 
„is that it may be bought by a stranger. In 
these circumstances how could the other 
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decree-holders divine that the decree- 
holder, in whose execution the property 
is being auctioned, would be successful 
so that they should apply before the sala 
for joining in the appropriation of the 
sale money. It should be remember- 
ed that if a stranger buys it, the other 
decree-holders can come into Court before 
the 75 per cent. is deposited, a date much 
later than that of the sale. 

Moreover, any person interested in the 
property may apply under O. XXI, r. 89, 
Oivil Procedure Code, to have the sale set 
aside on his depositing in Court (a) for 
payment to the purchasera sum equal to 
9 percent. of the purchase money, and (b) 
for payment to the decree-holder the amount 
specified in the proclamation of the sale 
less any amount which may since that pro- 
clamation have been received by the dec- 
ree-holder. How it could be presumed that 
the money is received by the auctioneer 
and paid back to the decree-holder and thus 
the transaction finally closed on the spot 
when it is likely to be upset under this 
provision oflaw. Again, the Court has the 
power to set aside a sale under O. XXI, 
tr. 89-91, Civil Procedure Code. A sale to 
the decree-holder can be set aside just 
as any other sale on the grounds men- 
tioned in thoserulcs. It would, therefore, 
be reasonable to hold that the payment 
by tke decree-holder of the proceeds of sale 
and the return to him of that money should 
rot beassumed to take place at the auc- 
tion, but after the sale has become absolute 
under O. XXI, r. 92, Civil Procedure Code 
and the money has become finally due to 
the decree-holder. 

It follows from what has been said above 
that if we have to fix an imnginary date 
for the receipt of the assets in Court, it can- 
not be the date of sale. I am of opinion, 
that such date cannot be any other but 
the date on which the sale is confirmed. 
On that date the decree-holder should be 
supposed to have finally made the payment 
and to have been reimbursed in satisfaction 
of his decree. As a a result I hold that the 
applications of Rai BakadurMakhan Singh 
and Acharaj] Ram were presented in time 
and they are entitled to have apro rata share 
in thesale proceeds of the serai and shops 
Pabbi auctioned in the execution of the 
decree of Motiram. Motiram individually 
and the firm Motiram Kanshiram are also 
entitled to share rateably. 

I accept the petitions (Nos, 69 and 163), 
set aside the order of the Court below and 
direct the Senior Sub-Judge to allow rate- 
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able distribution to Rai Bahadur Makhan 
Singh, Acharaj Ram, Motiram and the firm 
Motiram Kenshiram. Motiram should be 
ordered to pay the sums due to the other dec- 
ree-holders. Parties shall bear their own costs 
in this Court. Counsel for Motiram raised 
an objection that the execution applications 
of Rai Bahadur Makhan Singh should not, 
on transfer, have been presented to the 
Senior Sub-Judge, because the proper 
forum for the presentation of the transfer- 
red decree was the Court of the District 
Judge as laid down by O. XXI, 1.5, Civil 
Pracedure Code. I donot propose to adju- 
dicate on this point asit was not raised 
in the lower Court. Motiram can raise this 
point in the Court of the Senior Sub-Judge, 
if he chooses. 
D. Order accordingly. 





ALLAHABAD HIGH COURT 
Execution Second Appeal No. 1219 14 
of 1934 
SULAIMAN, C.J. 
TULSI MISIR—Svurgty— 


APPELLANT 
versus 
BINDESHRI MISIR—DECREE-HOLDER 
— RESPONDENT. 


Provincial Small Cause Courts Act (IX of 1887), 
s. 17 (1)—Application to set aside ex parte decree— 
Surety given—Ex parte decree set aside—Decree 
passed in suit—Decree-holder, if can proseed against 
surety. 

The words ‘the decree’ in the proviso tos. 17 (|), 
Provincial Small Cause Courts Act, refer to the dec- 
ree previously mentioned in tha proviso, namely the 
ex parte decree. These words cannot mean any other 
decree which may eventually bə passed in that suit. 
The mere fact that at a subsequent staga another 
decree is passed on the merits is no ground for 
making the surety liable to pay the amount due 
under this second decree as he never stood surety for 
the performance of the second decree. 

Conszquently, where under s.17 (1), a judgmant- 
debtor applies for setting aside the ex parte decree 
passed against him and another parson stands surety 
and executes a security bond, and the ex parte 
decree is set aside, the cass having been heard 
and decreed, the decrez-holder cannot prcczed 
against the surety. _ 

Ex. S. A. from the decision of the District 
Judge, Gorakhpur, dated September 12, 
1934. 

Mr. K. D. Malaviya, the 
ant. 

Mr. Harnandan Prasad, for the Respon- 
dent. eye 

dJudgment.—This is an appeal prefer- 
red by a surety in an execution proceeding. 
The decree-holder had obtained an ex parte 


for Appel- 
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decree against the judgment-debtor, Ram 


‘Prasad, who applied for getting the dreree 


set aside unders. 17 (1), Provincial Small 
Cause Courts Act. The value of the 
subject-matter in dispute was more than 
Rs. 500. It was necessary for the appli- 
cant togive security to the satisfaction of 
the Court. The present appeallant Tulsi 
Misir stood surety for the judgment-debtor 
and executed a security bond undertaking 
to pay the amount of the decree, if not 
otherwise realised. The ex parte decree 
was actually cet aside and the suit was 
restored to its original number. Thereafter 
it was heard on the merits and resulted 
in adecree in favour of the respondent 
and against the judgment-debtor. Of 
course there was no decree passed against 
the surety. The decree-holder has not 
sought to execute the decree against the 
surety forthe amount duefrom the judg- 
ment-debtor. The learned Munsif came 
to the conclusion that the ex parte decree 
for which the appellant had stood surety 
having been set aside, the decree-holder 
could not proceed against the surety. The 
learned District Judge hid taken a con- 
trary view. The learned Counsél for the 
parties have not been able to cite before 
me any single case which is directlyin 
point. The case therefore is one of first 
impression. Section 17 (1) contains a 
proviso that : 

“an applicant for an order to set aside a decree 
passed ex parte......... shall at ths time of pressing 
his application ... give security to the satisfaction 
of the Court for the performance of ths decree or 
compliance with the judgment, as the Court may 
direct.” 

At the time when the application is 
made thereis only theex parie decree in 
existence, and itis to set aside that de- 


cree that the application is made. The 
proviso lays down that at the time of 
pressing his application, he must give 


security for the performance of “the de- 
cree.” Prima facie the words “the decree” 
must refer to’ the decree previously men- 
tioned in the proviso, namely the ex parte 
decree. These words cannot mean any 
other decree which may eventually be 
passed in that suit. It also seems reason- 
able to hold that the security is offered 
for the performance of the ex parte decree 
in case the application ultimately fails. If 
the application succeeds then the judgment- 
debtor for the time being is discharged 
from the liability under the decree which 
has been set aside andit will follow that 
the surely alsois automatically discharg- 
ed. The mere fact thateat a subsequent 


1936 


stage another decree is passed on the 
merits seems lo keno ground for making 
the surety liable to pay the amount due 
under this second decree. He never stood 
surety for the performance of the second 
decree. The security offered by him was 
only for the performance of the decree 
which was then in existence and which 
was sought 10 beset aside. I have also 
examined the security bond: in this case 
and it doesnot contain any express under- 
taking for liability under any decree that 
may eventually come to be passed. In 
my opinion the view taken by the learned 
Munsif was correct and the opinion of the 
learned Judge is erroneous. I according- 
ly allow the appeal and setting aside 
the deeree of the lower Appellate Cours 
restore that of the Court of first instence 
and dismiss the decree-holder’s application 


as against the surety with costs in all 
Courts. 
N, Appeal allowed. 


maan 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Jurisdiction Miscellaneous Appeal No. 32 
of 1936 
May 29, 1936 
Rupcuann, A J.C. 

YOUSIF ABID—AppLicant 
VETSUS 
SECRETARY or STATE — OPPONENT. 

Tort—Vicarious liability—Soldiers of His Majesty 
the King-Emperor committing tort during quelling civil 
duturbance—Liability of Secretary of State— Civil 
Procedure Code (Act V of 1908), 0. XXXITI, r. 5 (dQ) 
—Petition for leave tọ sve as pauper not showing 
cause of action —Petition must be rejected. 

The Secretary of State for India in Council is not 
liable to be sued in damages for a pure tortious act 
alleged to have been committed by the soldiers of 
His Majesty the King-Empercr while quelling a civil 
disturbance under the orders of the civil authcrities. 
Tobin v. Queen (1), Lane v. Cotton (2) and Whitfield 
y. Lord de Despencer (3), referred to. 

The provisions of O XXXIII, r. 5(d), Civil Pro- 
cedure Code, are mandatory and declare that a 
petition for permission to sue as a pauper shall be 
rejected if the petition does not show a cause of 
action. 


Syed Mahomed Aslam, for the Appli- 
cant. 

Mr. Partabrai D. Punwani, for the Crown. 

Order.—The short question which I am 
called upon to answer in this petition is 
whether the Secretary of State for India 
in Council is liable to be sued in damages 
for a pure tortious act alleged to have 
been committed by the soldiers of His 
Majesly the King-Emperor while quelling 
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a civil disturbance under the orders of the 
civil authorities. It is said that the civil 
authorities had no justification to order 
the firing, and it is lurther said that the 
firing was carried out in a reckless and 
negligent manner and without proper control, 
resulting in certain injuries being caused 
to the petitioner. Iam afraid there could 
only be one answer to the point in issue 
and that is in the negative. 

It is well setiled that under the English 
Law petition of right does not lie in res- 
pect cf pure tort done by a person in 
the Government service. By a pure tort 
is here meant a trespass or other wrong 
not being a breach of contract, and not 
such an exercise of a prima facie right or 
of possession as would form the ground of 
a petition, All acts by which such a wrong 
is done are by a necessary presumption 
outside the scope of authority of the 
King’s service. For such a wrong the 
remedy is an action against the pergon 
actually doing the wrong and the action 
must be against that person as an individual 
and in his character of a servant of the 
King. In the leading case in Tobin v. 
Queen (1), at p. 205*, Erle, ©. J. has 
said: 

“On the third ground above-menticned, namely, 
that a petition of right cannot be maintained to 
recover unliquidated damages for a trespass our 
judgment is also for the Crown. The complaint 
is of a wrong done in destroying a ship, and the 
claim is for damages, the same as might have 
been awarded if instead of a petition of right, 
an action of trespass had been brought against 
th? trespassers. For tbe purpose of showing that 
a petition of right cannot be maintained for this 
complaint, we proposeto refer, first tothe principle 
that the Sovereign cannot be guilty of a wrong, 
and so cannot be made liable to pay damages 
for a wrong of which he cannot be guilty, and 
then to the authorities which show where a petition 
of right will lie (premising that the statute 93 & 
24 Vict. ©. 31, alters only the form of proce- 
dure to be adopted by supplicants rssoriing to 
a petition of right, and does not alter the law 
relating to the subjects for which the petition 
can be maintained, it being declared by 3. 7 
that no remedy was thereby given which was not 
before existing). The maxim that “the King 
can do no wrong” is true in the sense that he 
is not liable to be sued civilly or criminally for 
supposed wrong; that which the Sovereign does 
personally the law presumes will not be wrong: 
that whica the Sovereign doss by command to 
his servants cannct be a wrong in the Sovereign 
because if the command be unlawful, it is in 
law no command, and the servant is responsible 
for the unlawful act inthe same way as if there 
had been no command.” 

It is equally well settled that in such 
cases the principie of respondent superior 
is never extended, except in the special 
_(1) (1864) 33 L JC P 199, 

# Page of (1862) 33 L. J. C. P.— [Fa] 
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and peculiar case of the master of a ship, 
to fix a liability upon a superior servant 
of the Crown for the act of an inferior 
one. One of the earliest cases on that 
point is Lane v. Cotton (2), where it was 
held that no action would lie against the 
Postmaster-General for the loss of a letter 
by a subordinate. This case was followed 
and treated as having established a settled 
rule of law by Lord Mansfield and his 
colleagues in Whitfield v. Lord de Des- 
pencer (3). The Hast India Company 
occupied in India a dual character as a 
Trading Company and as a. territorial 
Sovereign under its delegated powers from 
the Crown, and consequently legal pro- 
ceedings against the Company inits trading 
capacity were governed by the same 
principles as proceedings against private 
individuals, while proceedings against the 
Company in its capacity of territorial so- 
vereign as representative of the British 
Crown were governed by the principles 
applying to actions against officer of the 
Crown. 

The sate principles apply in the case 
of legal proceedings against the Secretary 
of State in Council as the statutory suc- 
cessor of the East India Company and 
have received statutory sanction in the Gov- 
ernment of India Acts passed from time 
to time, 21 & 22 Vict, Ch. 103, s. 65 
lays down in clear terms that the Secretary 
of State for India in Council may only be 
sued as a body corporate and not personally 
in respect of all claims for which the 
' East India Company may have been sued. 
Section 32, Government of India Act of 
1919, 9 & 10 Geo. V, Ch. 101, is to tho 
same effect. Section 179, New Government 
of India Act, 1935, 25 & 26 Geo. V, makes 
a similar provision although it contemplates 
legal proceedings being taken against the 
Federation of a Province or against the 
Secretary of State at the option of the 
claimant after part 3 of the Act comes 
into operation. None of the sections pro- 
vides that the Secretary of State for India 
in Council may be sued in respect of any 
cause of action for which the East India 
Company could not have been sued, and 
jt follows that the Secretary of State for 
India in Council may not be sued for a 
pure tort committed by his officers anid 
for which no relief is afforded in England 
by a petition of rights. 

The allegations made in the petition, 
even if proved, would afford no cause of 

(2) 12 Mod. 472; 1 Lord Raym. 616. 

(3) (1778) Oowp 754. 
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action in an English Court against the 
Crown and, therefore, afford none aga‘nst 
the Secretary of State for India in Council. 
That being so, there is no occasion for 
holding an inquiry whether the order issued 
by the civil authorities was justified or not 
or for holding an inquiry into the question 
whether the firing was carried out recklessly 
or negligently or not. It is sufficient to 
mention that all these allegations are stoutly 
denied. 

The provisions of O. XXXIIL, r. 5 (d) 
are mandatory and declare that a petition 
for permission to sue as a pauper shall be 
rejected if the petition does “not showa 
cause of action.” As the petition discloses 
no cause of action against the Secretary 
of State for India in Council the order 
passed by the Second Registrar in the 
exercise of his delegated powers is perfectly 
correch and should be maintained. This 
petition is accordingly dismissed with 
cosis. 

D. Petition dismissed. 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 477 of 1932 
April 14, 1936 
TIARRIES AND GANGA Nati, JJ. 

RAM PRASAD—Derenpsnt—APPsLLAN? 

versus 

BISHAMBHAR NATH—PLAINnTIFF AND 

OTHERS —DErENDaNTS—R&SPONDENTS 

Hindu Law—Alienation—Joint family business— 
Money borrowed for business which is mainstay. of 
family and for completing house—Whetker for legal 
necessity—Liability of members of joint family. 

Where itis established that an iron foundry was 
the mainstay of the family and that it was necessary 
to borrow money for ths purposes of business and 
also for the purposes of completing an incomplete 
house which would havə suffered considerable 
damage if it was not immediately completed, it must 
be held that there was legal necessity for the loan 
and hence the property mortgaged for raising the 
loan, whether ancestral or not, is bound and so are 
all the members of ths family. Ram Nath v. 
Chiranji Lal (4), applied, Benares Bank, Ltd. v. 
Hari Narain (1), Sanyasi Charan Monda! v Krishna 
dhan Banerji (2) and Hanooman Prasad Pandey v. 
Babooee Munraj Koonwerce (3), referred to. [p. 575, 
col. 2; p. 576, col. L.J = 

F. Č. A. from a decision of the Sub-Judge, 
Agra, dated August 4, 1932. 

Messrs. S. N. Sen and B. Malik, for the 
Appellant. 

Messrs. S. K. Dar, S. N. Verma, G. S. 
Pathak and Jagdish Swarup, for the Res- 
pondents. 

Judgment.—This is a first appeal by one 
ofithe defendants Ram Prabad against a 
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decree passed by ihe learned Subordinate 
Judge of Agra, decreeing the plaintiff-res- 
pondent’s claim forthe enforcement of a 
certain mortgage. Amongst the original res~ 
pondenis to this appeal was one Brij Be- 
hari, a minor, who appeared through his 
mother Musammat Bangalo. Since the fil- 
ing of the appeal Brij Behari has been de- 
clared to be a major and an application 
was made by Counsel on his behalf to-day 
praying that he should be transferred from 
the array of respondents to the array of the 
appellant. Counsel for the respondents ob- 
jected but we thought it proper that Brij 
Behari whois a son of the mortgagor and 
who was aminor when the debt was in- 
curred should have an opportunity of con- 
testing before us the findings of the Court 
below. The appeal, therefore, now stands 
asthe appeal of Ram Prasad and Brij 
Behari. The suit arises out of a mortgage 
bond dated February 19, 1921, which was 
executed in favour of the plaintiff-respond- 
ent by Har Narain, defendant No. 1, on be- 
half of himself and as guardian of his 
three minor sons. Defendants Nos. 2, 3 
and 4 were the minor sons, one of whom, 
as we have stated, Brij Behari, has become 
Major and is now an appellant. Ram Prasad 
is defendant No. 9 and is a transferee of 
the subject-matter of the mortgage. Cer- 
tain olher defendants are transferees of 
partof the mortgaged property, whilst de- 
fendant No. 13, Babu Lal, was a co-mort- 
gagee wi'h the plaintiff, bet by reason of 
a partition between them the mortgage 
had been ellotted entirely to thé plaintiff 
who consequently brought these proceed- 
ings in his own name making his original 
co-morigagee a pro forma defendant. 

The property mortgaged consisted of two 
houses, Nos. 838 and 838-1. The mortgage 
recites that the mortgagor was under a ne- 
cessity 10 raise a loan for the construction 
of balakhanas cover his rew house and for 
purposes of his business. By the mortgage- 
deed he borrowed a sum of Rs. 8,000 
and agreed to pay interest at the rate of 11 
48. pel cent. per mersem compoundable 
quarterly. Interest haying fallen in arrear 
the plaintiff has brought this suit implead- 
ing the original mortgagor and his family 
and subsequent transferees claiming a 
sum of Rs. 8,000 principal and Rs. 6,765 
interest which the plaintiff has calculated 
at the rate of 11 as. per cent. per mensem 
simple. The minor sons of the mortgagor 
and Ram Prasad contested the validity of 
this mortgage ein the Court below and took 
all possible grounds open to them. They 
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denied due execution of the mortgags deed 
and the passing of consideration, bat upin 
these issues the learned Subordinate 
Judge found in favour of the plaintiff. lt 
is now conceded that the mortgage sued 
upon was duly executed and that the con- 
sideration named therein did pass from the 
plaintiff to the mortgagor Har Narain. 

It was further urged on behalf of the de- 
fendants in the Court below that the pro- 
perty mortgaged was ancestral and that 
there was no legal necessity to support the 
loan. Upon these issues the learned Su- 
bordinate Judge found that at least part 
of the property was ancestral, viz., house 
No. 838. As to house No. 833-1 it wonld 
appear that the learned Judge was of 
opinion that this was not ancestral property 
but was self-acquired by the mortgagor 
himself. The learned Subordinate Judge, 
however, was abundantly satisfied that there 
was legal necessity to support this loan. 
He finds that the money was borrowed for 
the purposes of completing an uninished 
house and for financing an iron foundry 
business upan which the family was entire- 
ly dependent. Two points have been 
taken on behalf of the appellants before us 
and we shall deal with them very shortly. 

Ib has first been contended that both the 
properties comprised in the mortgage 
must be regarded as ancestral. The evi- 
dence and documents seem to show that 
at least a part of the site upon which house 
No. 838/1 was built came to Har Narain 
upon a partition of the family property. 
Further, Har Narain stated in evidence that 
the remainder of the site was purchased 
by him in 1911 and 1913 with money which 
he had obtained as his share of the 
family funds upon partition. There is no evi- 
dence whatsoever to contradict Har Narain 
and, it would appear established that at 
least the site of house No. 838-1 was partly 
ancestral property and partly property ac- 
quired by the morigagor out of ancestral 
dunds. However, from the evidence it is 
clear that very little, if any, of the build- 
ing of house No. 838-1 can be regarded 
as ancestral property. Har Narain said 
that the lower story of this building was 
built with funds acquired upon partition 
of the family property, but having regard 
to the fact that he had spent neazly 
Rs. 2,000 out of these funds in buying this 
site, there would be very little left before 
the commencement of the building. It may 
be that the building had been commenced 
by family funds, but the evidence sug- 
gests that the greater part of it was bude 
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by money borrowed from tke present mort- 
gagee. 

lt appears that at the time this mortgage 
was executed, viz, on February 19, 1921, 
the house No. 838-1 was in an untuished 
state. According to one wilness for ihe 
plaintiff, part of it was unroofed and the 
building such as it was was unplastered. 
There were no door leaves in position and 
from his discription there appears to bea 
little more than a shell consisting of one 
lower story. To leave a building of this 
kind in such a condition would be dis- 
astrous. It would be avery risky thing to 
do in any country, particularly in India 
where owing to varying climate and tor- 
rential rain, a prudent owner of an un- 
finished house of this kind would hasten to 
Taise tle necessary funds to make it 
weather-proof. The evidence is that the sum 
of Rs. 6,000 or Rs. 7,000 was required to 
complete this building. On that sccount 
money was borrowed and the building was 
completed. . 

It has been urged before us by Counsel 
for Brij Bekari thai this money could not 
have been needed because shortly befcre, 
viz, on Juiy 15, 1920, Har Narain had 
borrowed another sum of Rs. 12,000 and 
in that mortgage the necessity for the 
money is stated as being for increasing the 
height ofthe ceilings of the new house 
adjoining the ancestral godown and for 
adding to it a second storey by construct- 
ing balakkanas and also for the purpose 
of starting the business of casting iron 
weight and measures. rom the evidence 
it would appear ihat all ihis money, viz., 
Rs. 12,000 and Rs. 8,000 was required for com- 
pleting this building and in our view subse- 
quent events have shown that this evidence 
is true. The present appellant Ram Prasad 
bought house No. 838-1 from Har Narain 
on April 24, 1924, and actually paid for 
it a sum of Rs. 23,000. The evidence 
discloses that before the loan there was 
merely a shell of a building but that 
after this loan, amounting altogether to 
Rs. 20,000, there was a building which 
was a few years later sold for Rs. 23,000. 
In those circumstances we can well believe 
that a considerable amount of money was 
spent upon house No. 838-1 round and 
about the years 1920 and 192] and events 
have subsequently shown that this money 
was very well and prudently spent. In 
the year 1¢24, as we have pointed ont, 
Har Narain by the sale of this house 
received back all the money he had bor- 
rowed and more. The learned Subordinate 
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Judge has considered the evidence upon 
the question as to how this house came 
to be built and he was satisfied that it 
was very largely built by the money bor- 
rowed from the present plaintiff. 

It has been urged before us that ihe 
site of this house at least was ancestral 
and that the first portion built was built 
out of ancestral funds. Consequently the 
remainder of the house became ancestral 
though it was built out of borrowed money. 
By what term the completed house could 
be properly described is really of no im- 
portance in this case because, whether the 
house No. 838-1 be properly described as 
ancestral or mnon-ancestral, matters not 
having regard to our view of the facts. 
We are satisfied upon the evidence that 
this sum of Rs. 8,000 which was advanced 
to Har Narain upon the security of the 
ancestral house No. 838 and upon the 
security of the house No. 838-1 was re- 
quired by Har Narain for purposes which 
amount in law to legal necessity. 

In the first place, as we have pointed 
out, the house No. 838-1 in an unfinished 
condition would very soon become worth- 
less. One wet season and an asset may 
well become a liability. It was incum- 
bent upon Har Narain asa prudent father 
or manager of a family to take steps to 
complete the house and thus make it into 
a real asset. To allow the house to 
remain unfinished and to crumble away 
would be a most imprudent thing to do 
and in the circumstances borrowing the 
money to complete the house wasin our 
view a perfectly justifiable act on the 
part of the father. There was a real 
necessity for this money because, if it was 
not advanced, property which was valuable 
and which would tend to become more 
valuable, would be lost for ever to the 
family. The description of the house in 
its unfinished state given by some of the 
witnesses satisfies us that there was a real 
need for Har Narain to borrow this money 
to complete the house and thus bring into 
being areally valuable asset which even- 
tualy was sold for Rs. 23,000. Had he 
not borrowed the money the family would 
inevitably have suffered loss. 

We are. further satisfied upon the evi- 
dence that Har Narain was justified in 
borrowing money for his iron foundry 
business. It has been urged that this 
was a new business, but , the defendants’ 
evidence is to the contrary. Har Narain 
himself admits that the* business was 
started as early as the year 1914, whereas 
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his witness Sadho Ram stated: “Har 
Narain had iron business since the time 
of his ancestors.” That would suggest that 
the iron business was ancestral. However, 
whether it was ancestral or not, it was 
not new in 1921 because on Har Narain’s 
own showing it had then been in existence 
for at least seven years. It would appear 
that Har Narain had been concerned in 
the iron trade for some time because 
there is upon the record a document dated 
February 29, 1920, by which Har Narain 
relinquished his share in a partnership 
conducting an iron foundry to his partner, 
the present appellant Ram Prasad. Having 
relinquished his share in this partnership 
it might well be that Har Narain wanted 
money to commence another business to 
replace this one or to enlarge the scope 
of a personal business which he might 
“have had as well as the partnership busi- 
ness. The evidence upon this is not clear, 
but one thing is certain, that in so far 
as any part of Rs. 8,000 borrowed from 
the ; plaintiff went into an iron business it 
went not into a new business but into 
a business which had existed for some 
time. lt might have been a new busi- 
ness in this sense, that it was a business 
started to replace an old one, but, it is 
certain that Har Narain was a man who had 
been actively employed in the iron business 
for many years and very possibly had 
teceived this business from his ancéstors. 
According to Har Narain he and his family 
had depended entirely upon the profits of 
the iron business and such rent as they 
could obtain from houses Nos. 838 
and 838-1. It would, therefore, appear that 
the iron business was the mainstay of the 
family and was the only income-producing 
business or property belonging to them. 
In such circumstances we are bound to 
hold that a prudent man would be justified 
in borrowing a reasonable sum in order 
to keep such a business going, or in order 
to start a fresh business to replace an 
older one which he had previously con- 
ducted and disposed of at a prot. It has 
been urged before us that the present 
case is concluded by the case in The 
Benares Bank, Ltd. v. Hari Narain (1). 
At p. 716* Sir Dinshaw Mulla who deliver- 
ed the judgment of the Board stated: 


(1) (1932) A L J Tl; 137 Ind. Cas. 781; A I R 
1932 P O 182; 591A 300; 54 A 564; Ind. Rul, (1932) 
P C 220; 360 W N 826; 34 Bom. LR 1079; 55 C L 
J 583; 9 OW N59; 36 LW 56; 63M L J 92; 
(1932) M W- N 788; 13 PLT 491 (P O). 

*Page of (1932) A L J,.— [Ed] 
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“Next it was argued that a business started by 
the father as manager, even if new, must be rs- 
garded as ancestral. Their Lordships do not agree. 
It is in direct opposition to the rulingof the Board 
in Sanyasi Charan Mandal v. Krishnadhan Banerji 
(2), The judgment in that cass proceeded on ths 
broad ground that the manazer of a joint family has 
no power to impose upon a minor member of the 
femily the risk and liability of a new business started 
by him....The power of the manager of a joint 
femily governed by the Mitakshara law to alienate 
immovable property belonging to the family is defined 
in verses 27 to 29 of Chap. 1 of the Mitakshara. 
The judgment of the Board in Hanooman Persaud 
Panday v. Babooee Munraj Koonweree (3), relied 
on by the bank, was founded apparently on those 
verses. A new business, their Lordships think, is 
not within the purview of those verses. It does not 
make any difference that the manager starting the 
new business ig the father. Their Lordships find 
that the balanze of authority in India is in ac- 
cordance with this view.” 

As we have pointed out previcusly the 
iron business in question was certainly 
not new and was, in all probability, an 
ancestral business as stated by the defen- 
dants’ witness Sadho Ram. In any event, 
whether ancestral or not, it was an oldish 
business which had been carried on by 
the father and which produced the income 
upon which the family in the main de- 
pended. Whether money cen properly be 
borrowed for the purposes of such a 
business is not covered by the case to 
which we have previously referred. How- 
ever, in a Full Bench decision of this 
Court, viz. Ram Nath v. Chiranji Lal (4), 
it was laid down that the mere fact that 
the money borrowed by a manager was. 
required for the purposes of anew busi- 
ness would not by itself be any justifica- 
tion for the alienation of family property, 
but on the other hand if in addition 
thereto it could be shown that there was 
either a pressure or necessity to continue 
that business, as it was the mainstay of 
the family, or that the particular transac- 
tion was at the lime beneficial to the 
family and the family estate, the tran- 
saction might well be valid and would be 
upheld. The question whether the tran- 
saction was for such benefit or not was 
a question of fact depending upon the 
circumstances of the case. In our view 
in the present case it was established that 
the iron foundry was the mainstay of the 
family and that it was necessary to bor- 


(2) 49 C 560; 67 Ind. Oas. 124; A IR 1922 Pg 
237; 49 I A108;30 M L T 228; 20 ALJ 409; 
24 Bom. LR 700; 35 CL J 498; 43 M Lg 4; 
(1922) MW N 364; 26 C W N 954; 16 L W 536 (P O). 

(3) 6MI A 393;18 W R 8ln; 2 Suther 29; 1 Sar, 
552 (P O). 

(4) (1939 ALI 177; 155 Ind, Cas, 136; 57 A 605; 
A IR 1985 All. 221;7 R A880. . i 
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row money for the purposes of business 
and also for the purposes of completing 
an incomplete house which would have 
suffered considerable damage if it was not 
immediately completed. In those circum- 
stances we are satisfied that there was 
legal necessity for the loan in question, 
and that being so, the mortgaged property, 
whether ancestral or not, is bound, and 
so are all the members of this family. 

In the- result, therefore, we see no 
ground whatsoever for interfering with the 
finding of the learned Subordinate Judge 
in this case, and that being so ‘this appeal 
must be dismissed with cosis. In our 
view the costs of this appeal must be 
borne by Ram Prasad personally. His 
conduct in this case is outrageous. He is 
a subsequent mortgagee from Har Narain 
of hcus? No. 838. By that mortgage Ram 
Prasad advanced a sum of Rs. 12,000 to 
the mortgagor. Out of this Rs. 12,000 
Ram Prasad retained a sum of Rs. 9,775 
in order to discharge the plaintiff s mort- 
gage now sued upon. He never paid this 
sum to the plaintiff and now həs taken 
every objection he possibly can to the 
enforcement of the mortgage ofthe plain- 
tiff. The conduct of kam Prasad has 
brovght on this Jitigation, and in our view 
he should be age to pay the ecsts of 

i eal personally. 

a re Appeal dismissed. 


——_ 


SIND JUDICIAL COMMIS- 
SIONER’'S COURT 
Griminal Reference No. 291 of 1935 
December 3, 1935 . 
Davis, J. O. AND DADIBA C. MEHTA, A. J. O. 
EMPEROR—PRosuct Tor 
3 aD 5 
KADU AND ANOTHER—-OPPOSITE PARTIES 

Criminal Procedure Code (Act V of 1898), s. 106— 
Judge directing security 10 be furnishedin appeal— 
Ordinarily period for which persons are ordered to 
give security, when owt on bail should be excluded 
—Bombay Jail Manual, Part I, r. 387 (c)—Adminis- 
trative rules for guidance of Jail Authorities— 
Conflict between rules and order of Court — Order 
should be sent to High Court for consideration, 

In certain cases aJudge has in appeal power to 
extend the period during which security is required 
to befurnished and thereby. extend the period of 
imprisonment to be suffered in default, but this 
power should bs exercised only in exceptional circum- 
stances. Ordinarily the period for which persons 
are ordered to give security, when they are out on 
bail, should be excluded from the period for which 
they are finally ordered- to give security in appeal. 
Allahadad v. Emperor (1), followed. ar 

The rules of the Bombay Jail Manual are adminis- 
trative rules for the guidance of the Jail Officials; and 
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it is for the Jailor to keep in safe custody a prisoner 
consigned to his care under thelawful order of the 
Court, and where any conflict occurs betwesn an 
order of the Court and administrative xules, the 
order of the Court should besent to the High Court 
through proper channels for consideration and modi- 
fication, if need be. 


Mr. C.M. Lobo, forthe Crown. 


Davis, J.C.—This is a reference to us 
by the Superintendent of the Sukkur 
District Prison asking us to modify the 
order of the learned Additional Sessions 
Judge of Sukkur which he passed in 
security proceedings under Chap. VII, 
Criminal Procedare Code in that the learn- 
ed Judge had by his order directed that 
the period for which the accused remained 
out cn bail, for 158 days in one case and 
for 157 daysin the other case, should be 
excluded from the period they are sen- 
tenced to serve in default of furnishing 
security. ` We think it is clearly open to 
the Superintendent of the Sukkur District 
Prison to refer to us a matter where his 
writ or warrant isnot in harmony with 
the order of the Judge, but inthis case 
the writ or warrant in harmony with the 
crder of the learned Sessions Judge, but 
is apparently in conflict with r. 387 (c) 
of the Bombay Jail Manuel, Part 1. We 
think that the rules of the Jail Manual 
are administrative rules for the guidance 
of the Jail Officials, and that itis for the 
Jailor to keep insafe custody a prisoner 
consigned to his care under the lawful 
order of the Court andthat where any con- 
flict occurs between an order of the Court 
and administrative rules the order of the 
Court should be sent to this Court through 
proper channels for consideration and 
modification if need be. 


In this case it will appear from the papers 
that the Superint endent of the Sukkur 
District Prison did at firstsend these 
papers back to the Additional Sessions 
Judge, andit was only when the papers 
were returned with the remark that the 
Judge had no power to amend his order 
that the Superintendent sent the papers 
on tous. We think that the learned Ad- 
ditional Sessions Jadge of Sukkur, when 
he received these papers, should have 
carefully considered the point raised and 
if he came to the conclusion that his 
order was wrong, should have sent it to 
this Court himself for modification. The 
question of the power -of a Sessions 
Judge to enhance the period for which 
appeal has 
been dealt with by this Court in Allahe 
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dad v. Emperor (1), and itis clear from 
that judgment that in certain cases a 
Judge has in appeal power to extend the 
period during which security is required 
to be furnished and thereby extend the 
period of imprisoment to be suffered in 
default, but it is also clear from that 
judgment thatthis power should be ex- 
ercised only in exceptional circumstances. 
. It is also clear from that judgment that 
ordinarily the period for which persons 
are ordered to give security, when they 
are out on bail, should be excluded from 
the period for which they are finally order- 
ed to give security in appeal. It is of 
course to be assumed that while they are 
out on bail they are of good behaviour, and 
that to this extent and for this time they 
are complying with the order though the 
security which has been given is not secu- 
rity under the order but for their appear- 
ance inthe Court to stand their trial. 
There is nothing in the papers before us 
which leads us to believe that there were 
any particular reasons why the ordinary 
tule applicable in this case should not be 
followed or why the learned Judge directed 
that the period for which these lwo per- 
sons remained out on bail should be ex- 
cluded in calculating the period for which 
they were called upon to give security. 
We think, therefore, that the order of the 
. learned Judge should be moditied and the 
words- “period for which they remained on 
bail should be excluded” should: be deleted 
from his order and the writs should be 
amended accordingly, and we so order. 
D. Order accordingly. 
(1)17 S LR 160; A I R 1924 Sind 120; 83 Ind. Cas. 
883; 26 Or. L J 129, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 9 of 1936 
March 23, 1936 
Agaa HAIDER, J: 
BOSTAN, Son or BADAR ZAMAN— 
DEFENDANT—APPELLANT 
VETSUS 
BOSTAN, Son or AMIR ULLAH, AND oTaEEs 
—PLAINTIFFS AND DEFENDANTS— . 
RESPONDENTS 
Registration Act (XVI of 1908), s. 50—Registered 
document—Priority over unregistered document— 
Limitations. h 
The Registration Act provides thata registered 
document shall take effect,as regards the property 
comprised therein, against every unregistered 
document relating to the same property. This 
provision-can only ‘Apply to cases in which the pro- 
perty conveyed by the two documents is the same or in 
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which the property conveyed by one documeat in- 
cludes the property conveyed by the other. In other 
words, it applies where the two documents are anta- 
gonistic, but not where elect can bə given to each 
without infringement of the other, Sobhagehand 
Gulabchand v. Bhat Chand (1) and Ishri Prasad v. 
Gopi Nath (2), followed. 

S. C. A. against a decree of the Distric 
Judge, Attock, dated August 29, 1935, re- 
versing that of the Sub-Judge, Fourth 
Class, Attock, dated December 23, 1934. 

Dr. Nand Lal, for the-Appellant. 

Messrs. M. L. Puri and Bishen Narain, 
for the Respondents. 

Judgment.—This is a defendant’s ap- 
peal arising out of a suit for possession 
of certain land detailed in the plaint. 
Ghulam Haider, defendant No. 1, is the 
owner of two khasrz numbers: (1) 3365-2 
measuring 1 kanal 143 marlas; and (2) 
3253-2 measuring 2 kanalsand 11 marlas. 
For convenience of reference I would call 
No.1 (1) A and (2) B. 

Defendant No. 1 mortgaged three-fourths 
share of Ato Ayub Khan, defendant No. 2 
on September 1, 1932. He also mortgaged 
half of B in favour of Ghafur Khan, defend- 
ant No. 3, by means of mutation. Both these 
morigages were with possession. 

On December 5, 1932, Ghulam Haider, 
defendant No. 1, executed a mortgage in 
favour of Bostan, son of Badar Zaman, 
defendant No. 4. The consideration of this 
document was Rs. 200 in the shape of a 
promissory note. This document is mark- 
ed Ex. D-3. 

On January 22, 1933, Ghulam Haidar 
made an unregistered mortgage in favour 
of Bostan, defendant No. 4, for Rs. 99. 
This document is marked Ex. D-l. The 
property comprised in this mortgage was 


On January 13, 1934, Ghulam Haider 
executed an unregistered mortgage for 
Rs. 99 in favour of Bostan, defendant 
No. 4. This document is marked Ex. D-2, 
The property comprised in this mortgage 
was A. 

On March 19, 1934, Ghulam Haider, 
defendant No. 1, sold lands A and B to 
Bostan, son of Amir Ullah, plaintiff for a 
sum of Rs. 1,500 by means of a registered 
document marked as Ex. Pl. 

Bostan, son of Amirullah has now brought 
the present suit for possession of the land 
which he has purchased. The mortgage ia 
favour of Ayub Khan, defendant No. 2, 
was redeemed by the plaintiff-respondent 
and the plaintiff admits the claim of Ghafur 
Khan, the - prior mortgagee. Defendant, 
No 1 admitted the plaintifs claim 
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Bostan, son of Badar Zaman, defendant 
No. 4, has alone contested the plaintiff's 
suit. He has pleaded that the sale in 
favour of the plaintiff was fictitious end 
fraudulent and that the mortgege deeds in 
his favour namely, Exs. D-1, D-3 and D-3 
should have priority over the sale-deed 
Ex. P-1 in favour of the plaintiff. 

The trial Court held that there was no 
consideration for Ex. D-3 and that in fact 
Bostan, son of Badar Zaman, had himself 
stated in the mutation proceedings taken 
in connection with Ex. D-3 that there was 
no mortgage in his favour. It further 
held that Ex. D-2 was for consideration 
and valid and that the plaintiff was bound 
by this mortgage. As regards D-1 the 
trial Court held that it was not for 
consideration. It accordingly held that 
Ex. D-2 alone was for consideration and 
thatthe plaintiff-could obtain possession 
of the land subject to the mortgage Ex. 
D-2 in favour of defendant No. 4. Both 
parties went wp in appeal. The lower Ap- 
pellate Court has affirmed the finding of 
the trial -Court as regards D-3 and D-2 
but has reversed the finding of the trial 
Court as regards Hx. D-1 holding that it 
was for consideration and, therefore, valid. 
In the end it held that, in view of the 
provisions of s. 50 of the Indian Registra- 
tion Act, the plaintiff was entitled to 
have priority over Exs. D-1 and D-2 and 
his suit should, therefore, be decreed. 
The contesting defendant Bostan, son of 
Badar Zaman has come up to this Court in 
second appeal. 

In my opinion there is no substance in 
this appeal. The sale-deed Ex. P-1 in 
favour of the plaintiff was not in regard to 
the equity of redemption but was a trans- 
fer of the land, cut and out. This being 
s0, the provisions ofs. 50 of the Indian 
Regisiration Act, apply with full force. 
The matter had been considered long ago 
bya Full Bench of the Bombay High 
Court in Sobhagchand Gulabchand v. Bhai 
Chand (1). The following passage is worth 
quoting in extenso on account of the luci- 
dity with which the law is enuniciated there- 


“The Registration Acts provide that a registered 
document shalltake effect, as regards the property 
comprised therein, agamst every unregistered docu- 
ment relating to the same property. It seems 
clear that this [rovisicn can only apply to cases 
in which the property conveyed by the two documents 
is the same, or in which ihe property conveyed by one 
document includes the property conveyed by the other, 
In other words, it applies where the two documents 
are antagonistic, but not where effect can be 

(1) 6 B 198 at p, 208, 
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given to each without infringement of the other 
Thus, if A mortgage his estate to B, and afterwards 
sell the same estate toC, Cmay, by registering 
his c.nveyance, get rid of the unregistered mort- 
gage; buthe cannotdo so if his conveyance 1s, 
in terms, only a ccnveyence of the equity of re- 
demption; for then the estate given toB and the 
estate given to C are separate and distinct, and can 
exist together.” 

This view of law was quoted with ap- 
proval by a Division Bench of the Allah- 
abad High Court in Iskri Prasad vy. Gopi 
Nath (2) at page 635*. 

The two transfers, therefore, covered by 
Ex. P-1 on the one side and Exs. D-1 and 
D-2 on the other or of an antagonistic cha- 
racter and not separate and distinct which 
can exist together without impugning 
upon one another. . 

In my opinion the lower Appellate Court 
has arrived at the right conclusion though 
the judgment is somewhat confused. I 
affirm the decree of the lower Appellate 
Court and dismiss ihe appeal with costs. 

D. Appeal dismissed, 
5969 34 A 631 at p. 635; 17 Ind. Oas, 19; IWAL J 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 
Criminal Revision No. 108 of 1936 
May 22, 1936 
MIDDLETON, J. O. 
MOHAMAD HUSSAIN—Convict— 
PETITIONER 
VETSUS 
EMPEROR—Oprosite Party. 

Criminal trial—Identification — Relevancy of, in 
criminal triali—Use of. 

The question whether a witness has or has not 
identitied a man during the investigation is not one 
which is in itself relevant at the trial. Identification 
parades should be held as a check upon the veracity of 
people who are believed toknow something about the 
matter, The actual evidence regarding identification 
is that which is given by the witnesses in Court. It 
will not be strengthened by provfof the facts that 
they alleged recognition of an accused at a parade 
held during the investigation, though, on the other 
hand, its value will be destroyed if it is shown that 
they have ever failed to identify the accused prior to 
the trial. ; KE 

Or. R. from an order of the Additional 
Sessions Judge, Peshawar, dated April 6, 
1936. 


Mr. Abdul Qaiyum, for the Petitioner. 
Mr, Hamidulla Khan, for the Crown. 


Order.—Mohamed Hussain who has 
been convicted unders. 9,Opium Act, and 
sentenced to 18 months’ rigorous imprison- 
ment and to pay a fine of Rs, 200 or to 
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undergo three months’ further rigorous 
imprisonment in default, has appealed un- 
successiully and comes up to this Court 
in revision, His petiticn was admitted to 
a.full hearing, at a time when the re- 
cord was not available, on account of 
some doubts asto the nature of the evi- 
dence regarding identification. ‘The 
facts asfound bythe lower Courts are 
briefly as follows:—The petitioner caused 
a parcel to be conveyed from Peshawar to 
Taru Railway Station and booked that 
parcel from Taru to Dhaunkal in the 
Punjab. He then gave his name as 
Rahmatulla and after he had done so, he 
left the railway premises and drove off ina 
tonga. Some local resident who were 
on the platform, became suspicious of the 
parcel as it was of an unusual nalure to 
be sent from Taru and appeared to give out 
a peculiar odour. They were just too late to 
stop the petitioner from leaving the sta- 
tion, but one of them shouted to two 
railway employees to take the number of 
the tonga, which one of them was able to 
do. In the evening of the same day a 
train from Peshawar stopped at Taru sta- 
tion and aconstable who was in it, was 
informed of the matter. The petitioner was 
also in that train. He alighted, saw the 
parcel still at the station and enquired why 
it had not been despatched. He was pointed 
out to the constable, who thereafter travelled 
in the train with him and took down his name 
and address. ; ~ 

This all happened on September 30, 
1935, and that night the parcel was despat- 
ched, but owing to the suspicions concern- 
ing it a telegram was sent to the Station 
Master, Dhaunkal, informing him of ihe 
suspicions and advising him not to deliver 
the parcel. The parcel arrived at Dhaunkal 
on October 1, 1935, and soon afterwards 
the petitioner came to take delivery of it, 
which the Station Master refused. Mean- 
while the constable mentioned above had 
reported the matter to a Sub-{nspector 
and, after formalities, Police investigation 
started. An investigating Sub-Inspector 
went to Dhaunkal upon October 2, wait- 
ed four days in the hope that the consignee 
would again appear, and thereafter opend 
the parcel and found it contained a con- 
siderable quantity of opium. Search was now 
made for the petitioner and before he was 
discovered, several cther persons were ap- 
prehended upon suspicion including one 
Abdul Raoof. These, however, were 
released. | 

On October 17 the present petitioner 
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was seen by the constable who had talk- 
ed to him in the trais, in Peshawar City in 
the Mohalla which he had noted as his 
temporary address when talking to that con- 
stable. The petitioner was arrested on the 
18th and an identification parade was held 
by the Police on the i9th, which was at- 
tended by various witnesses who alleged 
seeing the petitioner at Taru Station on Sep- 
tember 30. Later an identification parade 
was held by the Police close to Dhaunkal 
Station which was attended by the Sta- 
tion Master and others who had seen the 
man who had come to claim the parcel 
upon October 1. Later still Mahomed 
Yusuf, the owner of the tonga, which had 
been used on September 30, was traced 
through the number of his tonga and a 
third identification parade was held, this 
time under the supervision of a Magis- 
trate in which this man identified the 
petitioner. 

The evidence against the petitioner, 
therefore, relates to three separate inci- 
dents: (1) His arrival with the parcel 
when he booked it toDhaunkal. (2) His 
second visit to Taru when he asked why the 
parcel had not been despatched. (3) His 
appearance on October 1 at Dhaunkal 
when he claimed the parsel. It is in evi- 
dence that Muzaffar Beg, the Station Mas- 
ter of Taru, who was a witness against the 
petitioner at his trial, had icentitied him 
as the person concerned on October 19, 
but that he had previously identified an- 
other man, Abdul Raoof, as being that 
person on October 14. It is alsoin evi- 
dence that two subordinate employees ab 
the station, Khaira and Amar Singh had 
identified Abdul Raoof as that person on 
October 14 and these two persons were 
not produced as witnesses. In these cir- 
cumstances it is impossible to attach any 
weight to the evidence of Muzaffar Beg as to 
the identity of the petiticner and his evi- 
dence must be disregarded. There is also 
a presumption that if Khaira and Amar 
Singh had been produced at the trial, 
they would not have given evidence to the 
effect that the petitioner was the person who 
brought the parcel. 

On the other hand, three persons not in 
railway employ, who had been atthe sta- 
tion at the time, gave evidence and these 
persons had appeared at the identifica- 
tion parade of the 14th and said that Abdul 
Riof was not the despatcher and had 
appeared at the identification parade of the 
19th and identified the present petitioner, 
Their evidence given at the trial is, there- 
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fore, not shaken as regards identifica- 
tion. It is urged before me that as 
they live close to Taru, they may be in- 
fiuenced by a desire to screen Abdul 
Raoof who also lives close io Taru. This 
point was cne for consideration by the trial 
and appellate Courts whose findings are 
concurrent, and is not of a nature justify- 
ing interference in revision, Regarding 
the second incident, there can be 
no doubt that somebody gave the correct 
name and address of the present petitioner 
That con- 
stable alleges that it was ihe petitioner 
himself and there appears no reason why 
his evidence should not be believed. It 
is also clear from the evidence that the 
man who gave these particulars had 
also enquired why the parcel had not 
been despatched. 

In connection with the third incident, the 
Station Master of Dhaunkal alleges that 
the petitioner was the man who asked 
for the delivery of the parcel on October 
1. He also gave evidence ihat he had 
identified the petiticner at an identification 
Parade held close to the station. Two 
defence witnesses are also railway employees 
at Dhaunkal; they too attended that 
identification parade and did not identify 
the present petiticner, and they haye come 
forward at the trial to say that the present 
petitioner is not the man who asked for 
delivery of the parcel. Another defence 
witness is an Assistant Station Master 
who gives evidence to the effect that the 
petitioner was brought to Dhaunkal by 
the Police and then placed in an identi- 
fication parade, so that if his evidence 
be believed, that parade was a mere farce 
and quite unnecessury. In respect of the 
tonga driver, Counsel has pointed tothe 
great delay which took place before he 
was found by the Police. The explana- 
tion given is that the number of the 
tonga was not communicated to the Police 
nntil ten days after the event, and that 
thereafter they searched for him. 

In revision it is urged that the evidence 
regarding identification parades shows both 
that they were not regularly held and 
that what happened eatthem shows that 
the evidence of some of the witnesses who 
identified the petitioner in Court carries no 
weight. The question whether a witness 
has or has not identified a man during 
the investigation is not one which is in 
itself. relevant at the tria. Such parades 
sLould be held as a check upon the veracity 
pi people who are believed to know somes 
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thing about ihe matter. The actual evi- 
dence regarding identification is that 
whick is given by the witnesses in Court. 
It will not be strengthened by proof of 
the facts that they alleged recognition 
of an accused at a parade held during 
the investigation, though, on the other 
hand, its value will be destroyed if it 
is shown that they have ever failed to 
identify the accused prior to the trial. 
Bearing this consideration in mind, tke 
effect of the evidence regarding previous 
identification parades in this case is that 
the evidence of the Station Master of 
Taru as to identity can be disregarded 
as being totally unreliable, whilst the pre- 
sumption can be taken that the two 
employees who were not called as witnesses, 
would not support the prosecution story 
as against the petitioner. 

There remains the evidence of the tonga 
driver and of the local people who were 
at Taru Railway Station regarding the 
despatch of the parcel. hese people 
identified the petitioner in Court and their 
evidence in this respect was not shaken 
by previous failure to identify him. Again, 
the evidence regarding the petitioner's 
presence in ihe evening and regarding 
his inquiries as to the delay in despatch 
is not shaken by the results of the 
identification parades, and lastly the evi- 
dence of the Station Master of Dhaunkal 
is unaffected by the fact that an identifica- 
tion parade was held. He saw the petitioner 
brought to his station by the Police and 
he knew that the petitioner was being 
charged. There was no necessity for a 
parade and his evidence that the petitioner 
is the man who tried to take delivery 
is not shaken merely because he was invit- 
ed to attend a useless parade, in which 
the petitioner, who had already been shown 
to him, was paraded for his identification. 
The Courts below have disbelieved the 
evidence of the two defence witnesses 
who allege that the petitioner was not 
the man who tried to take delivery. Their 
findings of fact are fully supported by 
ihe evidence which remains after reject- 
ing all the evidence which J have shown 
above to be vitiated. I can, therefore, 
find no reason for interference in revision 
and dismiss the petition. 

D. Petition dismissed. 
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_, BOMBAY HIGH COURT 
Original Civil Jurisdiction Appeal No. 36 
of 1935 
February 28, 1936 
BEAUMONT, C. J. AND RANGNEKAR, J. 
PRAHLAD MADHOBA RUIKAR anp 
OTHERS—DEFENDANTS—APPELLANTS 


versus 
ABOOBAKER ABDUL REHMAN & Co.— 
PLAINTIFFS—RESPONDENTS. 

Letters Patent (Bom), cl. 12 — Mortgage, suit on— 

ause of action — Mortgage executed in Bombay— 
Property and mortgagors, outside British India~ 
Charge on mortgaged property — Chargee, staying 
outside British India — Suit to enforce mortgage— 
. Jurisdiction of Bombay Court to try against all 
defendants including chargee— Civil Procedure Code 
(Act V of 1908), 0. XXXIV, r. 1. 

A suit to enforce a mortgage is not 8 suit for 
land within cl. 12, Letters Patent (Bom) but a suit 
in. personam to recover a debt. Hatimbhaiv. 
Framroz Dinshaw (1), relied on. 

Where the mortgage is on property situate outside 
British India, and mortgagor defendants reside 
outside British India but the mortgage is executed in 
Bombay, a part of the cauge of action arises within 
the jurisdiction of Bombay, and the mortgagee can 
pring a suit in Bombay toenforce the mortgage, and 
since under O. XXXIV, r. 1, Civil Procedure Code, 
all persons interested in the equity of redemption 
are necassary parties, and must be joined in asuit to 
enforce a mortgage, the Bombay Court has 
jurisdiction to try the suit against person residing 
outside British India in whose favour a charge has 
been created by the mortgagor. 

Messrs. Jamshed Kanga and F. FV. 
Gokhale, the Appellants. 

Messrs. M. C. Chagla and M.C. Setalvad, 
for Respondent No. 1. 

Beaumont, C. J.—This appeal raises a 
short question of jurisdiction. The plain- 
tiffs are entitled to a mortgage created by 
defendants Nos. 1 to 5. The mortgage is 
on property situate outside British India, and 
defendants Nos. 1 to 5 reside outside British 
India. But the mortgage was executed 
in Bombay. Under the decision of this 
Court in Hatimbhai v. Framroz Dinshaw 
(1), by which we are bound, a suit to 
enforce a mortgage is not a suit for land 
within the meaning of cl. 12, Letters Patent, 
and if that is so, it is clear that the 
plaintiffs are entitled to bring their suit 
against defendants Nos. 1 to 5, the cause 
of action having arisen in Bombay. Defen- 
dant No. 6, who is the present appellant, 
claims a charge on the property, that charge 
arising under a decree of a Court outside 
British India. His contention is that as 
his interest in the property arises outside 
British India, and the property is situate 
outside British India, and he resides and 
carries on business outside British India, 


(1) 51 B 516; 104 Ind. Cas. 8; AI R 1927 Bom. 278; 
29 Bom. L R 498 (F B). 
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the Court has no jurisdiction against him 
under cl. 12, Letters Patent. 

If he is right, it is obvious that no 
mortgage of property outside British India 
could be enforced in this Court, because 
the mortgagor would only have to create 
a charge in favour of somebody outside 
British India, and the chargee could not 
be brought before the Court, and unless 
all parties interested in the equity of re- 
demption are before the Court, the Court 
cannot make a mortgage decree. 
Order XXXIV, r. 1, Civil Procedure Code, 
Tequires all persons interested in the 
equity of redemption to be before the Court. 
It seems to me that the true view is that 
where a person procures a charge on a 
property which is mortgaged and that 
mortgage is capable of being enforced in 
this Court, the person taking that charge 
necessarily confers on the mort- 
gagees a right of action against him, and 
as that right of action arises on a mort- 
gage made within the jurisdiction of this 
Court, the cause of action must be taken 
to arise within the jurisdiction of this Court. 
I think, therefore, that the judgment of 
the learned Judge was right, and the ap- 
peal must be dismissed with costs. 

Rangnekar, J.—The question raised in 
this appeal is not free from difficulty. 
Upon the whole, however, I have reached 
the conclusion that the judgment appealed 
from must be affirmed. This is a suit to 
enforce a mortgage which, under the ruling 
in Hatimbhai v. Framroz Dinshaw (1), 
which is binding on this Oourt, is not a 
suit for land, bub a suit in personam to 
recover a debt. The appellant does not 
reside or carry on business in Bombay, 
and that being so, the only question is 
whether a part of the cause of action has 
arisen within jurisdiction. Now the plain- 
tiffs’ case is that the mortgage was executed 
in Bombay. Under O. XXXIV, r. 1, Civil 
Procedure Code, all persons interested in 
the equity of redemption are necessary 
parties, and must be joined in a suit to 
enforce a mortgage. The plaintiffs say in 
their plaint that the appellant claims to 
have a charge on the property, and they 
pray that a declaration to establish their 
mortgage against all the defendants should 
be granted. On these facts it is difficult 
to see how a part ofthe cause of action 
has not arisen within the jurisdiction of 
this Court. It is not disputed that leave 
to sue has been granted. I think, there- 
fore, the Court had jurisdiction to try the 
suit as against defendant No. 6. I agree 
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that the appeal should be dismissed with 
coets. : 
P, -Appeal dismissed. 





LAHORE HIGH COURT 
Letters Patent Appeal No. 4 of 1935 
April 8, 1935 
Appison AND Din MOHAMMAD, JJ. 
SEWA SINGH—PLAINTIFF—APPELLANT 
TETSUS 
MILKHA SINGH AND OTHERS—DEFENDANTS 

— RESPONDENTS 

Mortgage—Unpaid balance of mortgage considera- 
tion, if can be attached in execution of decree against 
mortgagor—Execution—Contract — Specific perfor- 
mance. 

Where money promisedasa Joan by a mortgagee 
is not advanced in full, the mortgagor is only entitled 
to recover, if anything, damages for non-payment 
of the balance : he cannot sue for specific performance 
of the agreement to lend thefull sum promised, and 
the non-payment ofa portionof the loan dces not 
constitute a debt which can be the subject of attach- 
ment and sale under the Code of Civil Procedure. 

Sewa Singh v. Milkha Singh, AI R 1935 Lah. 141, 
reversed. 

[Case-law discussed.] 

L. P. A. from the decree of Rangi Lal, J. 
Lahore, dated October 22, 1934, reported in 
A.J.R. 1935 Lah. 141. 

Mr. Durga Dass, for the Appellant. 

Mr. Achhru Ram, for the Respondents. 

Addison, J.—This is acase of a mort- 
gage where part of ihe consideration was 
left in the hands of the mortgagees to 1e- 
deem a mortgage of other land of the 
mortgagor in favour of a third person. 
The mortgage appear to be the usual 
anomalous mortgage wilh possession, in- 
terest being set off against the right to 
receive the income. A fourth party obtain- 
ed a decree against the mortgagor and in 
execution of thal decree has attached the 
balance left with the mortgagees to redeem 
the land mortgaged with the third party. 
This balance is Rs. 2,000 and the mortgage 
was effected some eight years before the 
present suit. The mortgagees preferred 
objections to the effect that this unpaid 
amount could not be attached in their hands. 
Their objections were dismissed end they 
instituted the present suit under O. XXI, 
T. 63, Civil Prccedure Code, for a declaration 
that this unpaid amount was not liable to 
attachment and sale. The trial Court 
decreed the suit. The District Judge on 
appeal reversed this decision and an appeal 
to this Court was dismissed by a Single 


Judge against whose decision this Letters ` 


Patent Appeal has been preferred. : 
Tt was held in Fulchand v, Chand Mal 


‘contract to lend money arose. 
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(1) that where money promised as a loan 
by a mortgagee is not advanced in full, 
ihe mortgagor is only entitled to recover, 
if enything, damages for non-payment of 
the balance: he cannot sue for specific 
performance of ihe agreement to lend the 
full sum promised, and the non-payment 
of a portion of the loan does not constitute 
a debt which can be the subject of attach- 
ment and sale under the Code of Civil 
Procedure. This was a decision by Sir John 
Stanley and Sir William Burkitt. Another 
Division Bench of the Allahabad High 
Court held in Sheopati Singh v. Jagdeo 
Singh (2) that although a mere contract 
to lend money cannot be specifically en- 
forced, the case of a usufructuary mort- 
gage must stand on a different footing, 
particularly when possession has been de- 
livered and the stipulation is that.the profits 
are to be set of against the interest. For 
ihis reason a suit by the mortgagor to 
recover from the usufructuary mortgagee 
the money for which the morigage was 
made and possession delivered was not 
really one for the specific performance of 
a mere contract to lend money, but to 
compel the defendant to perform his part 
of the contract. lt was said that the mort- 
gage in Fulchand v.Chand Mal (1) was 
not a possessory mortgage though this is 
not clear from the report itself. 

A Single Bench of this Court, without 
discussion tcok the view in Imam Din v. 
Ditta, 78 Ind. Cas. 445 (3), that a suit was 
maintainable by the mortgagor to recover 
ihe unpaid balance of the morlgage money 
from the morlgagee. Another Judge of this 
Court, sitting alone, held in Thakur Singh 
v. Jagat Singh, 140 Ind. Cas. 495 (4) that 
where money was reserved with the mort- 
gagee in trust for payment to the creditors 
of the mortgagor a suit by the mortgagor 
to recover the money so reserved, on default 
of payment, was maintainable, and that 
no question of specific performance of the 
This was 
a case where possession of the mortgaged 
property had not been given and it was 
said that the learned Judges who decided 
Sheopati Singh v. Jagdeo Singh (2) did not 
Jay down that the giving of possession by 
the morigagor to the mortgagee was a 
condition precedent to enable the former 
to institute a suit for the recovery of the 

(1) 30 A 252; 5 A LJ 491; A W N 1908, 105. 

(2) 52 A 761; 124 Ind Cas. 764; AI R 1931 All. 95; 
Ind. Rul. (1930) All, 620; (1930) A L J 1141.— 

(3) 78 Ind. Cas 445: AIR 1925 Lah 174- 

(4) 140 Ind. Cas 495; AI R 1933 Lah. 1; 33 PLR 
1085; Ind. Rul. (1933) Lah. 3, 
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mortgage money. With all respect that 
does seem to be the distinction the learned 
Judges made in that case. Another Single 
Bench of this Court followed Thakur Singh 
v. Jagat Singh, 140 Ind. Cas. 495 (4) in 
Civil Appeal 1577 of 1933. On the other hand, 
the Madras High Court has in Yadavendra 
Bhatta v. Srinivasa Babhu (5) laid down 
that a suit to enforce an agreement to lend 
money on a mortgage is not maintainable, 
though it is open to the mortgagor to sue 
the mortgagee for damages for the breach 
of the agreement to lend money. It was 
further held that an assignee from a mort- 
gagor of a part of the consideration due 
for a mortgage, which was not paid by 
the mortgagee, was not entitled to recover 
it in a suit against the mortgagee, and in 
this judgment Annakaran Kasmi v. S. 
Avulla (6), Rajagopala Aiyar v. Davood 
Rowther (7) and Galim v. Sadarijan Bibi 
(8) were followed. 


A Division Bench of the Calcutta High 
Court held in Galim v. Sadarijan Bibi (8) 
that a suit for specific performance of a 
contract to lend or borrow money on a 
mortgage was not maintainable. Certain 
English cases are cited there which clearly 
lay down this principal and suggest that 
the proper remedy is an action for dam- 
ages. A Full Bench of the Punjab Chief 
Court held in Allah Ditta v. Nazer Din 
(9) that a mortgage was complete not when 
the consideration for it was paid but when 
the mortgage contract was entered into 
regardless of whether and when the con- 
sideration was paid or made good. It was 
further held that a mortgage, of which the 
whole consideration had not been paid, was 
valid to the extent of the money advanced. 
Similarly, ə sale is complete when entered 
into though the seller retains a lien on the 
property sold to the extent of the unpaid 
purchase money. Apart from the Single 
Bench decisions of this Court the weight 
of authority is towards the view that a 
suit for specific performance of a contract 
to advance money on a mortgage is in- 
-competent and that any unpaid balance 
of the mortgage consideration cannot be 
attached in execution of a decree. The 


(5) 47 M 698; £0 Ind. Cas. 5; AIR 1925 Mad. 62; 20 
L W 17 & 548; 47 ML J 435.9 
(6) 2 M 79; 3Ind. Jur. 312. 
; (7) 31M L J342; 45 Ind. Cas, 161; A IR 1918 Mad. 
64 


(8) 43 C 59: 29 Ind. Cag, 621; AIR 1916 Cal. 530; 21 
CL J 532; 19 O W N1332. 

(9) 53 P R 1916; 33 Ind. Cas. 474 AIR1916 Lah. 
155; 51 P W R 1916 (F B). 
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Master of the Rolls (Sir John Romilly) ssid 
that: 

“It certainly is new to me that this Court has 
ever entertained jurisdiction in a case where the 
only personal obligation created is that one person 
says if you lend me the money I shall repay it 
and give you good security and the terms are 
settled between them. The Court has said that the 
reason for compelling specific performance of a 
contract is because the remedy at law is inadequate 
or defective. But by what poseibility can it be said 
that the remedy here is inadequate or defective ? 
It is a simple money demand; the plaintiff says, I 
have sustained pecuniary loss by my money remain~ 
ing idle, and by my not getting so good an in- 
vestment for it as you contracted to give me. Thig 
is a mere matter of calculation, and a jury would 
easily assess the amount of the damage which the 
plaintiff has sustained.” 

Similarly, attempts to compel a man to 
borrow money were held incompetent. The 
correct view is that such a contracts cannot 
be specifically enforced, though the mort- 
gagor has a remedy in a suit for damages. 
It follows that the so-called debt attached 
in this case could not be validly attached. 
I would accept this appeal. set aside the 
decision of the District Judge and the Single 
Bench of this Court and restore the judg- 
ment of the trial Court decreeing the 
claim. The appellants will have their costs 
of this Letters Patent Appeal and of the 
trial Court, and parties will bear their own 
costs before the District Judge and the 


Single Bench. 
Din Mohammad, J.—I agree. 
D. Appeal accepted, 


——— 


SIND JUDICIAL COMMISSIONER'S 

COURT 

Givil Suit No. 217 of 1933 
April 8, 1936 
RUPOHAND BILARAM, A. J. C. 

Messrs. WILLAITIRAM JAISHIRAM— 

PLAINTIFFS 

versus 


SECRETARY or STATE—DBEFENDANT. 

Sea Customs Act (VIII of 1878), ss. 30, 32—Value 
of goods, determination of — Jurisdiction — 
Determination in conformity with statutory provision 
—Court, if can change it — Goods undervalued— 
Option to buy lies with Government — Provisions of 
8. 32, when come into play. 

The jurisdiction to determine the real value of the 
goods is vested by the legislature in the Customs 
officers and where the officer has conformed to the 
statutory provisions of the law in arriving at his deci 
sion, the Court cannot sit in appeal against it or re-try 
the question at issue. In such a case the question of 
burden of proof hardly arises Colonial Bank of 
Australasia v. Robert Willan (2) and Karsondass 
Dharamsi v. Karachi Municipality ©), referred 
to. [p. 585, col. 2; p. 586, col. L] 

Section 32, Sea Customs Act, does not empower aa 


584 


importer to compel the Customs Officer either to 
accept his declared value as correct, or if he challeng- 
es it to buy the goods on behalf of Government at 
the declared value. The option lies with Government 
to buy the goods in fit cases and not with the 
importer. The use of the expression “may” inthe 
first part of s.32 makes it abundantly clear that the 
option lies with the Customs Officer to detain the 
goods for the purpose of that section if he so wishes. 
It is only when the Customs Officer acts under that 
section that the procedure laid down in the rest of 
the section comes into play. [p. 586, cols. 1 & 2.] 


Mr. Dipchand Chandumal, for the 
Plaintiffs. 

Mr. Partabrai D. Punwani, for the 
Defendant. ; 


Judgment.—This is a suit against the 
Secretary of State, for recovery of 
Rs. 5,215-6-0 made up of three items: 
Rs. 4,616-6-0 said to be excess Customs 
duty levied by the defendant’s officers on 
importation of certain goods through the 
Port of Karachi; Rs. 277 interest on 
that amount at the rate of 6 per cent. 
per annum from October 18, 1932, upto 
the date of suit, and Rs. 322 demurrage 
which was paid by the plaintiffs in conse- 
quence of the alleged illegal detention 
of their goods by the Customs Officials. 
Due notice has been given under s. 80, 
Civil Procedure Code. The claim of the 
plaintiffs is denied on several grounds. 

Before I deal with those grounds it 
will be convenient torefer to the undisputed 
facts leading up to the institution of this 
suit. 

Plaintiff No. 1 is the importer of the goods; 
plaintiff No. 2 is his commission agent. The 
goods in suit which are said to be 56 
cases of cotton and silk velvet, arrived 
at Karachi by the S. S. Lauterfells in 
the middle of August 1932. Plaintiff No. 2 
put in a billofentry describing the goods 
as cotton cold velvets, and showed their 
total value as Rs. 26,859. He did not fill 
jn the columns pertaining to the rate at 
which these goods were to be assessed. 
He paid a certain amount as approximate 
duty leviable on these goods, at the rate 
of 314 per cent. This was before the 
goods were appraised. The bill of entry 
contains an express clause which reads 


as follows : 

“Tt is hereby declared that the acceptance of a 
deposit of duty calculated on the declared value 
and description of the goods specified in this Bill 
of Entry before examination and assessment shall 
not be deemed to imply acceptance by Govern- 
ment of such declared value and description or to 
affect the rights of Government under ss. 31 and 
32, Sea Customs Act, until the Appraising Depart- 


ment shall have finally accepted such declared 
value and description.” 
On August 30, 1932, the Customs 
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Authorities sent a letter (Ex. 7/6) to 
plaintiff Ne. 2 pointing out that the goods 
had been misdescribed as they contained 
coloured velvets liable to a duty at the 
rate of 35% per cent, and called upon 
him to show cause why action should not 
be taken under s. 167, sub-s. 37 (b), 
Sea Customs Act. They also informed 
him that the invoice rate of Sh. 1-2 per 
yard was too.low, similar goods being 
invoiced at a much higher rate. They, 
therefore, called upon him to support the 
invoice by the shipper’s acceptance and 
the relevant correspondence which the 
plaintiff had with the shippers. Plaintiff 
No. 2 then submitted a certificate from 
the Bank showing that the goods had- 
been paid for at the rate of Sh. 1-2 per 
yard, and also produced a _ sea-note en- 
tered into by plaintiff No. 1 with his vendees 
at the samerate. But he did not produce 
the correspondence carried on between 
him and the shippers to prove that the 
rate of Sh. 1-2 was a bona fide rate, or to 
explain the circumstances under which 
the goods of the description mentioned in 
the invoice which were usually sold for 
about Sh. 2 per yard were in this casein- 
voiced at Sh. 1-2 per yard. 

The Customs Authorities were not satis- 
fied that the declaration as to the value 
of the goods was one which they could 
accept. They, therefore, appraised ihe 
goods in accordance with s. 30 (b), Sea 
Customs Act. At the special request of 
the plaintiff the Customs Authorities split 
up their bill into two: (1) a bill based 
upon the value which plaintiff No. 2 said was 
the true value calculated at tke rate of 
Sh. 1-2 per yard; end (2) a bill for the 
difference between Sh. 1-2 and Sh. 1-9 
which they considered to be a reasonable 
rate taking into consideration all the cir- 
cumstances of the case. In the order pass- 
ed by the Collector fixing the price of 


the goods at Sh. 1-9, he has said: 
“Goods of the like kind and quality are ordi- 
narily imported at this port at a cost not less 
than Sh. 2 per yard. The value of Sh. 1-2 per 
yard declared by the firm in the bill of entry for 
the consignment in question is therefore very 
low. The importers explain that the low valuation 
in this case is due to the fact that they have 
purchased the goods from the manufacturers in a 
big lot at a special price. The importers’ transac- 
tion in this case is therefore an exceptional one 
outside the ordinary channels of business and the 
price paid by them does not represent the trae 
cost at which goods of the like kind and quality 
could be delivered in India within the meaning of 
s. 30 (b), Sea Cumtoms Act. The goods will be 
assessed under s. 30 (b) at the «ate of Rs. 1-9-0 
per yard. In pursuance of the powers vested in 
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ms under s. 87, the bill of entry will be completed 
on the basis of this valuation. The importers’ offer 
to surrender the goods to Government on the 
valuation of Sh. 1-2 per yard declared by them 
is not accepted. It is not obligatory on this de- 
partment t) take over goods on behalf of Govern- 
ment when they are under-valued.” 

the 


The plaintifis went in appeal to 

Board of Trade, but their appeal was dis- 
missed. They then filed the present suit. 
The plaintiffs have contended that in the 
first place it was not open to the Customs 
Authorities to value the goods under s. 30 
(b) as this was a casé which fell within 
the purview of s. 30 (a); that they were 
bound to accept the value shown by the 
plaintiffs in the bill of entry which was 
supported by the invoice, the bank-draft and 
the contract made by plaintiff No. 1 with 
his own vendees; and that in any case if 
the Customs Authorities were not prepared to 
accept that value, they were bound to buy 
the goods at the invoice rate at which plain- 
tiff No. 1 offered to sell the goods to them. 
They have further contended that in the 
circumstances of this case, the burden is on 
the defendants to prove the rate of Sh. 1-2 
shown in the invoice was not the true rate 
and that unless that burden is discharged, 
the order of the Collector cannot be main- 
tained. 
. I am afraid there is no substance in 
any of these contentions. The ad interim 
payment of approximate duty which was 
made with the object of expediting deli- 
very of the goods in the event of the bill 
of entry being accepted without appraise- 
ment was no bar to the goods being ap- 
praised and proper duty levied upon them. 
That was the express condition contained 
in the bill of entry signed by plaintiff 
No. 2 on which the payment made by him 
was accepted. Apart from the above, 
8.39 of the Act permits the levy of excess 
duty within three months of the date on 
which it is short levied, 

“through inadvertence, error, collusion or miscon- 
struction on the part of the officers of the Customs, 


or through mis-statement as to real value, quality 
or description on the part of the owner.” 


It would, therefore, appear that even if 
the deposit of approximate duty is treat- 
ed as a levy of duty; excess duty was re- 
coverable as three months had not expired. 
The issue of a notice calling upon plain- 
tiff No. 2 toshow cause why he should 
not be prosecuted under s. 167, sub-s. 37 
(6) was again no bar to the levy of a 
proper duty. No criminal action was, as 
a matter of fact, taken by the Customs 
Authorities, the egoods were not confiscated 
and no fine imposed. The explanation 


-WILLATTIRAM JAISHIRAM V. SHORETARY or stats (SIND) 


585 


given by plaintiff No. 2in the letter Ex. 7/8 
that the misdescription was unintentional, 
due to the “over-wisdom of their clerk in 
preparing the bill of entry for which he 
had been severely reprimanded,” was evi- 
dently accepted. The price fixed by the 
Cumtoms Collector, namely, Sh. 1-9 per 
yard is in no way in excess of the real 
value of the goods whether such real value 
be fixed under cl. (a) or cl. (b), s. 30. 
In Vacuum Oil Co. v. Secretary of State 
(1), at p. 171*, their Lordships of the 
Privy Council have said: 

“The wholesale cash price primarily in view is, 
they cannot doubt, that price current for staple 
articles, the amount of which, if not a subject of 
daily publication in the press. is easily ascertain- 
ble in appropriate trade circles. Their Lordships 
do not find in the section any sufficient indiction 
that the alternative basis of assessment indicated in 
s. 30 (b) is only to a ‘dernier resort.’ For the great 
bulk of dutiable goods in their infinite 
variety it must, they feel satisfied, be the only avail- 
able basis.” 


Hither the imported goods were staple 
articles or not. If they were, then the 
wholesale cash price of such goods was in 
the vicinity of Sh. 2 and the price of Sh. 1-9 
fixed by the Collector of Cumstoms was 
more favourable to the plaintiffs than other- 
wise. The plaintiffs’ case was not that the 
wholesale price of similar goods was less 
than Sh. 2 per yard, but that the manu- 
facturers had made a special reduction in 
price. The correspondence which might 
have thrown light upon the causes which 
had induced the shippers to invoice the 
goods at such alow price was not produc- 
ed, But assuming, for the sake of argu- 
ment, that es plaintiff No. 1 had offered 
to purchase a very big lot at a special 
price, Lam not prepared to hold that the 
Collector was not justified in holding that 
that special price did not represent the 
wholesale price of staple articles and in fix- 
ing the price at Sh. 1-9 per yard. If, on 
the other hand, the goods in question were 
not staple articles, falling within the purview 
of cl. (a) s. 30, it was equally competent 
for the Collector to assess them at Sh. 1-9 
per yard. 

The jurisdiction to determine the real 
value of the goods is vested by the legis- 
lature in the Customs Officers and it is well 
settled that where he has conformed to the 
statutory provisions of the law in arriving 
at his decision, the Court cannot sit in 


appeal against it or re-try the question at 
(1) A TR 1932 P C 168; 137 Ind. Cas, 535; 597 A 
258; 56 B 313; Ind. Rul. (1932) PC 203; 34 Bom’ L R 
1037; 55 CL J 520; 36 C W N 851; 36 LW 15¢; 63 
M 1, J 437 (PO. 
*Page of A. 1. R. 1932 P. C_—[Ead.] 
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issue: The Colonial Bank of Australasia 
v. Robert Willan (2), at p 
and Revenue Application No. 

1931 Karsondas Dharamsi v. Karachi 
Municipality (3). In such a case the ques- 
tion of burden of proof referred to by the 
learned Advocate hardly arises. So far as 
this Court is concerned, the real value of the 
goods as fixed by the Customs Collector 
being in conformity with the statuory pro- 
visions of law; must’ be accepted as cor- 
rect. The last point urged on behalf of 
the plaintiff is again founded on an 
erroneous interpretation of s. 32 of the Act. 
It isargued that that section empowers 
an importer to compel the Customs Officer 
either to accept his declared value as cor- 
rect, or if he challenges it, to buy the 
goods on behalf of Government at the 
declared value. 

This is not what the section says, nor 
it is permissible to interpret it in that 
sense. The Act contemplates three dif- 
ferent procedures which a Customs Officer 
may adopt if he finds the declared value 
to be incorrect. He may proceed to fix 
the real value in accordance with the 
provisions of s.30 andlevy Customs duty 
accordingly. He may, if he so wishes, de- 
tain the goods, with the object of enabl- 
ing the Collector of Customs to decide 
whether the goods should be delivered to 
the importer on payment of duty in ac- 
cordance with the declaration made by 
him, or to buy the goods. In the latter 
ease the excess realized by Government 
by the re-sale of sush goods may be dis- 
posed of in the manner indicated.by that 
section inter alia by payment of a part of 
such excess as a reward to the officer who 
detained the goods or by return of such 
excess to the importer. Lastly the Cus- 
toms Officer duly authorized in that behalf 
may forfeit the goods and at the same 
time impose apenalty by way of fine as 
contemplated by s. 167 of the Act. 
The interpretation contended for by the 
plaintiff is not warranted by the provi- 
sions of the Act, and cannot possibly be 
accepted for more reasons than one. Such 
an interpretation would at once render the 
provisions of s. 167, cl. 37 (6), nugatory, 
asit would enable a fraudulent importer 
to aviod the forfeiture of his goods by 
offering to sell them to Government at their 


(2) (1874) 5P C 417;43 LIP C39; 30L T 237; 22 
W R 516. 

(3) 164 Ind. Cas. 170; AIR 1936 Sind 114; 30 S L 

59 
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declared value. It would also make the 
provisions of ss. 32 and 39 not easily re- 
concilable. An importer has no option 
given to him by s. 39 of the Act of com- 
pelling Government to purchase his goods 
at the declared value when excess duty is 
levied from him within three months after 
the goods has been taxed and even 
removed from the Customs premises. If 
that be so, there is no reason why he 
should have an option of compelling Gov- 
ernment to purchase his goods at the de- 
clared value when such value is found to 
be incorrect before the proper duty is de- 
manded from him. 

The option lies with Government to 
buy the goods in fit cases and not with 
the importer. The use of the expression 
“may” in the first part of s. 32, makes it 
abundantly clear that the option lies with 
the Customs Officer to detain the goods for 
the purpose of that section if he so wishes. 
It is only when the Customs Officer acts 
under that section that the procedure 
laid down in the restof the section comes 
into play. In this case ihe goods were 
not detained for the purpose referred to 
in that section. The plaintiffs have there- 
fore no cause of, action against the defen- 
dant. (His Lordship framed issues and 
after giving his findings on them dismissed 
the suit with costs.) 

D. Suit dismissed. 


—<< 


LAHORE HIGH COURT 
Civil Revision Petition No. 106 cf 1936 
May 5, 1936 


Balpe, J. 

Taz PUNJAB ELECTRIC POWER 
COMPANY, LTD.—DEFENDANT-—PETITIONER 
versus 
Lala SURAJ KISHAN, Apvocats—i 


PLAINTIFF—RESPONDENT 

Company—Suit by director against company for 
fees due to him—Company claiming adjustment 
towards interest due from plaintiff on late payment 
of calls—Adjustment, if legal—Adjustment, whether 
amounts to set off—Lien—Company’s lien on shares 
due on them for realisation of money due on them—~ 
Lien on fees due to directors. i 

Where in a suit by a director against the Com- 
pany, the plaintif claims his fees as a director, 
the Company cannot adjust the claim against in- 
terest due from the plaintiff on account of late 
payment of calls without the consent of the plaint- 
iff In such a suit theclaim of the defendant 
Company is not inthe nature of a set off but a 
claim that the amount due to the plaintiff had 
already been adjusted. Consequently, no question 
of payment of court-fees by the defendant arises, 
J oleae y. Littl:’s Iron Agency, Limited (2), follow- 
ed, 
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The Company hes usually a ‘lien on shares or 


dividends dus on them for realization of money 
dus on them but it hag no lien on fees due to a direct- 


or. 

C. R. P. of the decree of the Subordinate 
Judge, First Class, with Small Cause Court 
Powers, Lahore, dated January 3, 1936. 

Messrs. M.C. Mahajan and Rattan Lal 
Chawala, for the Petitioner. 

Messrs. Achhru Ram, Durga Das Jaini 
and Mohammad Aslam, for the Respondent. 

Judgment.—This. is a petition for revi- 
sion of the order of the Judge, Small Cause 
Court, Lahore, decreeing a suit for recovery 
of Rs. 149. The plaintiffs sued for recovery 
of this sum on account of fees due tohim 
aa a director of the defendant Company. 
The defendant Company pleaded that a sum 
of Rs. 147-14-3 was due tothe Company from 
the plaintiff on account of interest due on 
calls on plaintiff's shares which had not 
been paid in time and that this sum had 
been adjusted in the accounts and as a 
consequence a sum of Rs. 3-143 was due 
to the defendant Company. The plaintiff 
denied that any interest was due from him 
and also pleaded thatthe defendant Com- 
pany was not entitled to raise the plea 
of set off without paying court-fee on the 
sum of Rs, 147-14-3 claimed by them. The 
learned Judge upheld the plaintiff's con- 
tention and decreed the suit. The defend- 
ant has filed a petition for revision of this 
order. 

It is urged on behalf of the defendant 
that the learned Judge was in error in hold- 
ing that court-fee was payable on the sum 
of Rs. 147-14-3 which was claimed as a set 
off. This question of ‘set off does not ap- 
pear to me to arise in the case, as the plea 
of the defendant really was that the 
claims had already been adjusted and 
balance of Rs. 3-14-3 was due to the defend- 
ant. The defendant was, therefore, claim- 
ing only the latter sum and not Rs. 147-14-3. 
The case seems to be analogous to thal re- 
ported in Bhagat Singh v. Devi Dial (1). 
The learned Counsel for the defendant is 
not pressing the claim for Rs. 3-14-32. I 
am, therefore, of opinion, that no court-fee 
was necessary on the written statement. 

The next point for consideration is whe- 
ther the sum of Rs. 147-14-3 was due tothe 
defendent Company on account of interest 
and whether the defendant Company was 
entitled to adjust it in the accounts as 
alleged by them. With regard to this point 
the learned Counsel for the plainti#-res- 
pondent invited my attention to the law on 
ioe 85P R 1908 380P WR 1908 130 P L R 
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the subject as set out in Leaks on Con- 
tracts at p. 779. It is stated there :— 

“By common law there is no right of set off 
between parties mutually indebted, in the absence 
of agreement to that effect. And the rule of equity 
follows the law, unless there are special circums- 
tances connecting the debts, besides the mere fact 
of mutuality, on which the relief canbe founded.” 

It is not suggested that the law is diffe- 
rentin India in this respect. In the pre- 
sent case itis not alleged that there was 
any agreement between the parties that the 
claim were to be adjusted ss they are 
alleged tu have been. The only point, there- 
fore, which requires consideration is whether 
there are any special circumstances con- 
necting the debts which would justify the 
adjustment. The learned Counsel for the 
petitioner urged that the plaintiff being 
a director of the Company and the interest 
being due on account of late payment of 
calls, the adjustment was justified. No 
authority directly in point has been cited 
but in Johnson v. Little's Iron Agency, 
Limited (2). It was held (by Jessel M. R) 
that a share-holder was not entitled to 
apply a set off to prevent a forfeiture of 
shares for non-payment of calls even if he 
is a creditor of the Company. In that case 
the plaintiff having failed to pay the calls 
of his shares,a notice was givento him 
that the shares would be liable to forfei- 
ture. The plaintiff's solicitor wrote to the 
Company stating that the plaintiff claimed 
to set off against the calls the costs due to 
him from the Company as their solicitor and 
also expenses incurred by him as a direc- 
tor. The Company, however, took no notice 
of the claim and instituted a suit for reco- 
very of money due on account of unpaid 
calls with interest. The plaintiff then deli- 
vered to the Company a bill of costs and 
also moved the Court for an injunction res- 
training the defendant Company from pro- 
ceeding with the resolution for forfeiture 
of shares. The Court, however, held that 
the plaintif had no right to tke set off. 

The present case seems tome to be ana- 
logous and I am, therefore of opinion, that 
the adjustment could not legally be made 
in the manner alleged by the defendant 
Company without the consent of the plaint- 
if. 

It was next urged thatthe plaintiff had 
in fact consented to the adjustment. But 
of this there appears to be no satisfactory 
proof. It was alleged that the plaintiff wag 
present at the meeting of the directors 
which adopted the annual balance sheet of 


(2) (1877) 5 Ch. D 687; 46 L J Ch. 788; 36 L T 529, 
25 W R 548, | 
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1933-34 which included the disputed ‘adjust- 
ment’. The plaintiff did not admit his 
presence atthe said meeting and it is not 
proved by any other evidence. But apart 
from this itis not alleged thai the balance 
sheet showed distinctly the disputed adjust- 
ment and the mere adoption of the balance 
sheet can hardly be considered to be any 
notice of the adjustment in question, much 
less of his consent to the same. Exhibits P-1 
and P-2, indicate that no order about the 
adjustment had been passed even in March 
or June, 1934. 

The Company has usually a lien on shares 
or dividends due on them for realization 
of money due on them but there appears 
to be no authority for holdirg that it has 
any lienon fees due toa director asin the 
present case. 

J, therefore, uphold the order of the 
learned Judge of the Court below and dis- 
_ miss the petition, but in view of all the cir- 
cumstances, leave the parties to bear their 
own costs. 





D. Petition dismissed. 
MADRAS HIGH COURT 
Fuli Bench 


Second Civil Appeal No. 1419 of 1931 
March 19, 1936 
BEASLEY, C. J., KING AND GENTLE, JJ. 
KAMMULA VENKATARAMAYYA AND 
ANOTHER—PLAINTIPFS—APPELLANTS 
versus 
YILLAPANI POLLAYYA AND ANOTIER— 
DEFENDANTS—RESPONDENTS 
Fraud—Benami transfer to defraud third person— 
Fraud not carried into effect—Suit by transferee for 
possession — Right of transferor toset up real nature 
of transaction—Dijerence between cases where 
fraud had been effected and where fraud had not 
bean effected—Benami transaction. 
A person who has made a benami transfer with 
- intent to defeat the claims of another person can 
resist a suit for possession by the transferee by 
setting up the plea that the transfer was only a 
benami transaction, so lorng as the fraud has not 
been wholly or partially carried out. Ths view that 
he cannos setup hisownfraud whether the intended 
fraud has been effected or not is not correct. Subba- 
raya Chetty v. Subbaraya Chetty (6), overruled. 
Vaddina Kamayya v. Gudisa Mamayya (4), Venkata- 
ratnam v. Venkataswamzi(1l), Subbaraya Naicker 


y. VFenkatesa Naicker (12), Parepallt Venkata 
Krishnayya v. Chakka  Venkataratnam (18), 
approved. Petherpermal Chetty v. Muniandy 


Servai (3), relied on. 

A person conveyed a property benamé to his 
daughter with a view to defeat his son. Subsequently 
he filed suit for partition against his son excluding 
this item from the list of partible properties, but 
on the objection cf the son he comprcmised the matter 
and agreed to the inclusion of this property in 
partition. After ‘he daughter's death her aon sued 
for recovery of the property against his grandfather 
(the transferor) and his uncle : 
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Held, that the defendants were entitled to set 
up the plea that the transfer to the plaintiff's mother 
was only a benami transaction as the intended fraud 
had not been carried into effects and nobody had 
been defrauded. . 

S. O. A. against the decresa of the Addi- 
tional Subordinate Judge of Ellore of the 
Court of the Subordinate Judge of Ellore in 
Appeal Sait No. 178 of 1929, presented 
agairst the decree of the Court of the 
District Munsif of Kovvur in Original Suit 
No. 282 of 1927. 

ORDER. 


Venkataramana Rao, J.—This second 
appeal arises out of a suit instituted 
by a minor plaintiff by his father and 
next friend for recovery of possession 
of the suit lands which were conveyed 
in the name of his deceased mother 
Bangaramma by her father the jst defen- 
dant. The 2nd defendant is the son of the 
Ist defendant. Exhibit Bis the sale deed 
dated October 11, 1916. The defence is 
that it was a nominal transaction executed 
by the lst defendant to cheat his son, the 
2nd defendant, with a view to deprive him 
of getting ashare in the property and that - 
the consideration mentioned in the said docu- 
ment was not paid and not tme. The 
plea is set out in para. 4 of the written 
Statement thus : 

"JI is true that the Ist defendant executed a sale- 
deed in favour of plaintiff's mother Bangaremma on 
October 11, 1918. Previous to the axecubion of the 
sale-deed the lst defendant's wife died. Thera were 
quarrels between this defendant and 2nd defendant 
and the ist defendant was very old. This defendant 
was living in his daughter Rangaramma’s house. All 
the properties owned by the defendants Nos. 1 and 2 
including also the plaint scheduled property used 
to be cultivated and managed by the 2nd defendant, 
This defendant filed a partition sait (O. S. No. 946 
of 1918) agaiast the 2nd defendant in this Honour- 
able Court. Previous to that suit in order to cause 
loss to the 2nd defendant and to screen some of the 
family properties from the 2nd defendant at the 
instigation of his son-in-law, the plaintiff'sfather, this 
defendant, executed nominal and benamt sale-deeds 
conveying the suit properties and other properties in 
the name of daughter Bangaramma and the plainsiit's 
father respectively. But these sale-deeds were Lot 
supported by consideration and they were never 
intended to give effect to." 


The case of the plaintiff is that the conside- 
ration of Rs. 400 mentioned in the document 
was provided by she plaintiffs father in 
that at the time of the marriage of the said 
Bangaramma, the plaintiff's father entrusted 
to the Ist defendant a sum of Rs. 400 for, 
making jewels to her but the said jewels 
were not made and the money remained 
with the Ist defendant and that the tran- 
saction wes always intended to be given 
effect to and net a nominal one The piain- 
tiff also relied on the conduct of the Ist 
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defendant subsequent to the sale-deed. The 
lst defendant filed O. S. No. 946 of 1918 on 
the file of the District Munsif of Kovvur 
against the 2nd defendant, his son for a 
partition of the joint family property. He 
did not include the suit property as one of 
the items of the joint family property. 
Objection was taken by the 2nd defendant 
as to non-inclusion of ihe said property. 
In reply thereto tke Ist defendant filed an 
affidavit wherein he seemed to have stated 
that the suit properties were sold by him to 
his daughter Bangaramma but nevertheless 
he had no objection to include them in the 
suit but the said properties may be allotted 
to his share at the partition. He also filed 
a petition for amendment wherein for the 
reasons mentioned in the affidavit he prayed 
that the suit properties may be allotted 
to his share. There was subsequently a 
rajinama between the Ist defendant and 
the 2nd defendent and the suit properties 
were included in the partition but allotted to 
the share of the Ist defendant as desired 
by him and he recovered possession of the 
suit properties from the 2nd defendant who 
was then in possession of the same. After 
the _ recovery of the said properties the 
Ist defendant subsequently appears to have 
executed a will Ex. A in tle year 1923 
wherein he omitted to dispose of the said 
property. On these facta the learned Dis- 


trict Munsif came to the conclusion that 


the sale-deed was a genuine transaction 
intended to be given effect to and further 
it was not open to the lst defendant to 
plead his own fraud and resist the claim 
of the plaintiffs. The learned Subordinate 
Judge reversed the decision holding that 
no consideration was paid for the sale-deed, 
that it was executed nominally and not 
with the object of creating any title in 
favour of Bangaramma and, therefore, the 
plaintiffs are not entitled to get possession 
of the suit lands from the lst defendant. 
Before me two points have been raised 
on behalf of plaintiffs (1) the finding of the 
learned Judge on the question of benami 
is wrong, (2) the learned Judge has omitted 
to record a finding whether it is open to 
the 1st defendant to plead his own fraud in 
defence of the claim of the plaintiffs for 
possession. An affidavit of the Vakil who 
argued the case in the lower Appellate 
Court has been filed before me to the effect 
that the second point was argued and the 
learned Judge did not give a finding and 
I accordingly allowed this point to be 
argued having alfo regard to the fact that 
it is a question of law which arises from the 
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plea raised in the written statement and it was 
argued before the learned District Munsif 
who recorded a finding on it. With reference 
to the first point as regards the finding on 
the question of benami, it is contended that 
the learned Judge’s inference is wrong and 
reliance is placed on ihe decision of Ven- 
katasubba Rao, J. in Thulasi Ammal v. 
Oficial Receiver, Coimbatore (1), wherein 
ts learned Judge observed that the source 
where the purchase money came from ig not 
the sole and conclusive criterion but under 
s. 82 of the Trusts Act, it must appear that 
the person who provided the consideration 
did intend to do so for the transferee. But 
in this case the learned Judge on the 
evidence drew the inference that no con- 
sideration passed and that it was not intend- 
ed to create any title in Bangaramma. It 
seems to me that this findirg cannot be 
disturbed in second appeal. 

The next question relating to fraud of the 
lst defendant requires some consideration. 
There are two well recognised principles 
in English Law, viz., (1) no man can allege 
his own fraud in order to inyalidate his 
own deed, the principle being that “no 
men can set up his own iniquity as a 
defence any more than as a cause of 
action.” This principle was laid down very 
eatly in Doe v. Roberts (2). In that case 
a brother conveyed his property to another 
brother to enable the latter to get a qualifi- 
cation to kill game and to get rid of an 
information then pending against him and 
delivered the deed tohim. Bayley, J., said: 

“By the production of the deed, the plaintiff 
established a prima facie title; and we cannot allow 
the defendant to be heard in a Court of justice to 


say, that his own deed is to be avoided by his own 
fraud.” 


(2) Restitutio in integrum is excluded in 
respect of all acts of parties to contracts void 
for illegality. An exception is engrafted 
to this rule by allowing a locus penitentiae 
to one or both of the parties in considera- 
tion of the fact that the illegal purpose of 
the contract has not yet been fulfilled. 
But where the illegal purpose has been 
partly fulfilled, no relief is given. Pether- 
permal Chetty v. Muniandy Servai (3), is a 
case which illustrates this exception. In 
that case in order to get rid of an equitable 
mortgage subsisting on the property, it was 
conveyed by a benami sale-deed; but in a 

(1) A I R 1934 Mad. 671; 153 Ind. Cas. 478; (1934) 
M W N 580; 40 L W 633; 67 ML J 541; 7 R M 353. 
an (1819) 2 B & Ald 368; 20 R R 477; 106 E R 
4 


(3) 35 O 551;10 Bom L R 590;12 CWN5G2; 5A 
L J 290;7 01 J 528; 14 BurL R 108; 351 A 98; 4 
MLT 12) 18MLd277,4 LBR 266 (PC), 
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-suit on the equitable mortgage ib was found 
that the purchaser had notice of the equit- 
able mortgage and was bound by it and 
the equitable mortgage was paid, 
When the vendor sued to recover the 
property from the purchaser the defence 
was raised that as the object of the tran- 
saction was to perpetrate a fraud the plain- 
tiff could not recover, but the defence was 
nagatived and the plaintiff was held entitled 
to recover. Their Lordships of the Privy 
Council observed: 

“ The plaintiff in suing to recover possession of 
his property is not carrying out an illegal transaction 
but is seeking to put every one as far as possible in 
the same position as they were in before the transac- 
tion was determined upon......... Further the purpose 
of the fraud having not only not been elfected but 
absolutely defeated there is nothing to prevent the 
plaintiff from repudiating the entire transaction, 
revoking all authority of his confiderate to carry out 
the fraudulent scheme and recovering possession of 
his property ..... to enable a fraudulent con- 
federate to retain property transferred tohim in 
order to effect a fraud, the contemplated fraud must, 
according to the authorities be effected. Then and 
then alone does the fraudulent grantor, or given, lose 
the right to claim the aid of the law to recover the 
property ne has parted with." . ou 

[I may point out that this principle has 
been given statutory recognition by the 
Indian Legislature in s. 8£ of the Trusts 
Act which slates that: 

“Where the owner of property transfers it to 
another for an illegal purpose and such purpose is not 
carried into execution ........ the transferee must 
hold the property for the benefit of the transferor.” 

This question came up for consideration 
after the said decision of the Privy Council 
in Voddina Kamayya v. Gudisa Mamayya 
(4). In that case the defendant was pre- 
cluded from setting up the benami char- 
acter of the transaction in answer to a suit 
for possession where the fraud had been 
effected. And Coultts-Trotter J., made the 
following observations: 

“I do not think that there ig any conflict bet- 
ween Doe v. Roberts (2) and Prole v. Wiggins (5). 
The distinction between the two cases is indicated by 
Tindal, O. J. in the latter, and the principle I gather 
from it is this: ifthe plaintiff can set up a case con- 
sistent with the terms onthe face of the document 
or with what I may call the face import of the 
transaction on which he bases his claim then the 
defendant cannot defeat tnat claim by alleging a 
fraud that implicates himself and showing that 
because of that fraud the document or the transaction 
is not what it appears tobe. That is Doe v. Roberts 
(2). If onthe other hand the plaintiff cannot make 
a case on the document or transaction on its face but 
has to go behind it and allege some other transac- 
tion which involves implicating himself in a fraud 
with the defendant, then the defendant must succeed, 
That is the case of Prole v. Wiggins (5). Iu other 


(4) 32M LJ 484; 43 Ind. Cas. 352; A I R 1918 Mad- 
3 


65. 
(5) (1836) 2 Bing (N s) 230; 3 Scott 601; 2 Hodges 
204; 6 LJ OP 2; 182E R 3898;43 RR 621, 
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words that party fails who first has to allege the 
fraud in which he participated.” i 

Coutts-Trotter, C. J. in a later case in 
Subbaraya Chetty v. Subbaraya Cheity (6) 
observed: 

“As I understand the law a party cannot set up his 
own fraud whether it proved fruitful or not and if he 
entered into a transaction, the object of which was to 
defraud his creditors he is debarred from relying 
upon that transaction and setting up his-own fraud 
whether the fraud did in fact prove infructuous or 
not.” 
aud in regard to the decision in Voddina 
mana v. Gudisa Mamayya (4), remarked . 
thus: 

“I should like to point out that as at present advis« 
ed I see no justification for the words that have 
got into the head-note of the case Voddina Kamayya 
v. Gudisa Momayya (4), in which the late Chief 
Justice Sir John Wallis and myself gave judgment, 
The words introduced are ‘where the fraud introduc- 
ed has been effected.’ If that means merely that the 
fraudulent thing hag been done, namely the execution 
of a document with the intention to defraud credi- 
tors, I have no further criticism to make but if it 
means that the fraud must not only have been carried 
out in the sensa of the transaction entered into with 
the parties but thatthe fraud must have ge facto 
resulted in defeating the creditors’ rights and causing 
loss tothem. Iam of opinion that that head-note is 
not warraned by that decision.’ 
| He also expressed the same view sitting 
in a Bench with Ramesam, J. in Ramaswami 
Naicker y. Alamelu Ammal (7). In Surya- 
narayana Nayakum v. Buichalak Naidu (8), 
a distinction seems to have been made 
between a case where the transaction is in 
fraud of creditors and the case where the 
transaction is to deprive another person of 
a specific property. In that case to prevent 
his brother getting a share in a particular 
property the plaintiff alienated that property 
in favour of his near relation. Subsequent 
to the alienation Partiton was effected bet-~ 
ween the brothers, The brother coming to 
know of the fraud sued the relation and his 
brother and got possession of half the 
property. Then the plaintiff sued to 
recover the remaining half share. It was 
held that he was disentitled to recover. 
Abdur Rahim, J. made the following obser- 
vation: 

“The cases on this subject are almost all cases 
where a debtor seeks to defraud his creditor by 
nominal or fraudulent conveyances by the debtor of 
his property would be merely an attempt to defraud 
and if the ereditor in fact recovers his dues from the 
other properties of the debtor, it cannot be said that 
the object, 4. e., defeating him, though contemplated 
by the debtor, was accomplished, Thus in those 
cases it was necessary to show that the creditor as 
a matter of fact was unable to recover his dues by 


(6) 24 L W 500; AIR 1926 Mad. 1196; 98 Ind. Cas, 
38d. 
(7) 46 M L J 298; 78 Ind. Cas, 921; (924 MW N 


201; A I R 1924 Mad, 604, 
(È) (1916) 1 M W N 107; 32 Ind? Cas. 810; 3 L W211, 
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Teason of the fraudulent transfer. But the present 
to my mind, isa case which stands on a different 

‘oting. There is no Tuling that has been brought 
to our notice in which the object of the fraudulent 
transfer was to deprive another person of specific 
‘property. In a case like this I should say that the 
object of the fraud is accomplished when the trans- 
fer is effected and everything is done to give effect 
to that transfer,” 

This seems to accord with the view 
expressed by Coutts-Trotter, ©. J. The 
learned Judge also inclined to the view 
that as the property was even kept out 
for sometime for the possession of the 
brother by not bringing it into hotchpot 
at the time of the partition, the fraud 
must be deemed to have been accomplished 
though ultimately no loss was sustained. In 
Aryaputra Naicker v. Muthu Chetiiar (9), the 
learned Judges after referred to Petherper- 
mal Cheity v. Muniandy Servai (3), observe}: 

“We do not think that there is anything in the 
Case cited to suppert the view that where a party by 
fraudulent means averts a probable or possible 
adverse decision he is not disqualified from plead- 
ing his own fraud. The Privy Council case in fact 
belongs to the special class of admitted frauds upon 
creditors and as pointed out by Abdur Rahim, J. in 
Suryananarayano Nayakum v. Butchalah Naidu (8), 
if the creditor recovershis dues from some cther 
source it cannot be said that he was successfully 
defeated. Different considerations aris3 in a cuse of 
the present kind.” 

Thus the observations of Abdur Rahim, J., 
in Suryanarayana Nayakum v. Butchalah 
Naidu (8), are approved in this case. In 
Koppula Kotayya Naidu v. Chitrapu 
Mahalakshmamma (10), this question came 
up for decision. There the fraud was 
effected and a person who conveyed the 
property benami to another was held dis- 
entitled to set up the benami character of 
transaction by way of defence in a suit by 
the transferee for possession under the 
conveyance. Madhavan Nair, J. referring 
to Voddina Kamayya v. Gudisa Mamayya 
(4), made this observation: 

"But in Voddina Kamayya v. Gudisa Mamayya 
(4): it has been held that even though the plaintitt 
may have been a party to the fraud the defendant 
will not be permitted to plead his own fraud as a 
defence to an action against him. The test given 
in the case is that the party must fail who first has 
to allege thefraud in which he participated. It is 
clear, if we apply this test in this case, the appellant 
must fail.” 

It may be noticed this was the test which 
Coutts-Trotter, C. J. laid down in Voddina 
Kamayya v. Gudisa Mamayya (4), citing 
Doe v. Roberts (2). This case seems to 
suggest that the observations of Coutts- 
Trotter, O. J. with reference to Doe v, 

(9) (1931) M W N 470. 

(10) 56 M 646; 145 Ind. Cas 308; 37 L W 645; 64 M 
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Roberis (2), are correct. Further the learn-- 
ed Judge towards the concluding portion of 
the judgment observes as follows: 

“The decision in Voddina Kamayya v. Gudisa 
Mamayya (4), by the then Chief Justice and hiinself 
was followed by Coutts-Trotter, J. after he became 


Ohief Justice in Subbaraya Chetty v, Subb 
Chetty (6).” y Y ubbaraya 


It may þe noticed that in Subbaraya 
Chetty v. Subbaraya Chetty (6), Coutts- 
Trotter, C. J. explained what is meant by 
“fraud has been effected” as already stated 
above. There are three judgments of single 
Judges who have dissented from the view 
expressed by Coutts-Trolter, J. in Voddina 
Kamayya v. Gudisa Mamayya (4), as inter- 
preted by him in Subbaraya Chetty v. 
Subbaraya Chetty (6). In Venkataratnam 
v. Venkataswami -(11), Anantakrishna 
Ayyar, J. at p. 810* dissents from the view 
of Coutte-Trotter, J. and observes: 

“The Privy Ccuncil decision in Petherpermal 
Chetty v. Muniandy Servai (3) was not evidently 
brought to the notice of the Court in Subbaraya 


Chetty v, Subbaraya Chetty (6). Unless the intended 
fraud on the Vuyyur zemindar wes carried out, it is 


open tothe defendants to raise the plea set forth 
above.” f 
But in fairness to Coutts-Trotter, J., it 


must be observed the learned J udge refer- 
rel to Voddina Kamayya v. Gudisa 
Mamayya (4), which distinctly refers to 
Petherpermal Chetty v. Muniandy Servai (3). 
So it cannot be said ihat the Privy Council 
decision was not before the mind of the 
learned Judge. I understand that the deci- 
sion of Anantakrishna Ayyar, J. hag since 
been affirmed in L. P. Appeal No. 9] of 
1929, where there was no discussion on this 
matter. In Sebbaraya Naickerv. Venkatesa 
Nuicker (12), Sundaram Chettiar, J. was 
inclined to the view that the observation of 
Coutts-Trotter, J. in Subbaraya Chetty v. 
Subbaraya Chetty (6), is inconsistent 
with the pronouncement of the Privy 
Council in Petherpermal Chetty v. Munian dy 
Servat (3), and observed: 

“In order to constitute fraud there must be an 
intention to deceive, there must always be damage to 


the party deceived, and fraud with damage gives no 
cause of action.” 


Apparently he is inclined to the view that 
unless a person is deprived of his property 
there could be no question of damage and 
hence the party is nct precluded from 
setting up the benami character of the 
transaction so long as there was no depri- 
vation of the property. In that latest case, 
Parepalli Venkatakrishnayya v. Chakka 

AD AIR 1929 Mad, 807 at p. 810; 124 Ind, Cas, 
202; Ind. Rul. (1930) Mad, 634. 


(12) AI R 1934 Mad, 252; 150 Ind, Cas. 381: 
W 357;6 R M717. OR 


“Page of ATR 1929 Mad, [Hd] ——i 


bod 
Venkataratnam (18), 
observed: 9 

“ With due respect I may also state that the vjew 
expressed by Coutts-Trotter, O. J. in more than one 
judgment of his cf. Subbaraya Chetty Y. 
Chetty (6) and Voddina Kamayya v. Gudisa Mamayya 
(4), goes much farther than the Privy Council deci- 
sion,” . h i 

After referring to the Privy Council deci- 
sion he remarked: ; 

“This would seem to justify the view of Sundaram 
Chettiar, J. in Subbaraya Naicker v. Venkatesa 
Naickér (12), that the mere fact of the ereditor having 
been delayed in -obtaining satisfaction will not 
preclude the transferor from pleading the benami 
character of the transaction as against the transferee. 
See also Bai Devmani v. Ravisanker Oya dbhat (14). 
Much less will be ‘mere intention to effect an illegal 
object, when the assignment was executed’, [Per Lord 
Romilly in Symes v. Hughes (15)], preclude the true 
owner from asserting his rights.” 

In so far as the learned Judge says delay 
would not be enough, it isnot reconcilable 
with the observation in Suryanarayana 
Nayakum v. Butchalah Naidu (8), where 
even mere delay can be taken as a partial 
accomplishment of Ike object. In Tayler v. 
Bowers (16), Mellish, L. J. at p. 300* states: 

“To hold thatthe plaintifi is enabled to'recover 
does not carry out the illegel transaction, but the 
effect isto put everybody in the same situation as 
they were before the illegal transaction was deter- 
mined upon and before the parties took steps to 
carry it out.” 5 f h 

This observation seeins to suggest that if 
some step is‘taken to carry out the illegal 
transaction even then the property could 
not be recovered. Therefore, if the view 
propounded by Coutts-Trotter, ©. J. or 
Abdur Rahim, J. were to prevail, the plaintiff 
will have to succeed, but if the view should 
be that unless there was actual deprivation 
of property to the party intended to be 
defrauded, the fraud couid not be deemed 
to have been effecled and the defendant 
will have to succeed as the suit properly 
was taken into consideration at the time. of 
partition. However, in view of this diverg- 
ence of opinion I think it desirable that this 
matter should be disposed cf by a Bench. 
I accordingly refer this case to a Bench. 


Varadachariar, J. 





This second appeal coming on for hear- 
ing on February 18, 1936, in pursuance of 
the aforesaid order the Court (The Hon'ble 
Sir Horace Owen Compton Beasley, KT., 
Chief Justice and King, J.) made the fol- 
lowing i g 

(13) 42 L W 452 at p. 457; 153 Ind. Cas. 854; (1935) 
M WN 996; A IR 1985 Mad. 947, 8 R M 360 

(14) 53 B 321; 116 Ind. Cas. 236; A I R1929 Bum. 
147; 31 Bom L R 109. 

(15) (1879) 9 Eq. 475; 39 L J Ch, 304; 22 L T 462. 
(16) 21876) 1QBD291; 4613 QB39; 34L T 938; 
22 W R 499. et 
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Order.—Post the Second Appeal No. 1419 
of 1931 before a Bench of three Judges. — 





Messrs. K. Subbarao and S. Kanakam, for 
the Appellants. 

Messrs. P. Somasundaram and G. Satya- 
narayana Raju, for the Respondents. 


This Second Appeal coming-on for hear- . 
ing on March 10, 1936, in pursuance of the 
aforesaid Order of Reference toa Full Bench 
and the case having stood over for con- 
sideration till this day, the Court delivered 
the following 


dudgment.—This Second Appeal has 
been referred to a Bench by Venkata-’ 
ramana Rao, J. because the views ex- 
pressed by Coutts-Trotter, ©. J. in 
Voddina Kamayyav. Gudisa Mamayya (4) 
and Subbaraya Chetty v. Subbaraya Chetty 
(6), and with Ramesem, J. in Ramaswami 
Naicker v. Alamelu Ammal (7), and 
by Abdur Rahim, J. in Suryanarayana 
Nayakum v. Butchalah Naidu (8), appear 
to be in conflict with other decisions of 
this High Court and of the Privy Council in 
Petherpermat Chetty v. Muniandy Servai 
(3), and other cases. 

The suit out of which this second appeal 
arises was one instituted by a minor plaint- 
iff by his father and next friend and his. 
brother for recovery of possession of the 
suit lands which were conveyed in the name 
oftheir deceased mother Bangaramma by 
her father the lst defendant. The 2nd 
defendaut is the son of the Ist defendant. 
The sale-deed in questionis dated October 
11,1916. The defence set up is that it wes 
abéenami transaction entered into by the 
Ist defendant to cheat his son, the 2nd 
defendant, in order to deprive him of get- 
ting a. share in the property and thai the 
consideration mentioned in the sale-deed 
was not paid and not true in other words 
that the transfer was for the purpose of 
excluding the property from partition. 
Subsequent to the sale-deed the Ist 
defendant filed O. S. No. $46 of 1918 in the: 
District Munsif's Oourt of Kovvur against 
his son the 2nd defendant for partition ' of 
the joint family property. In the schedule 
he did not include the suit property as 
one of the items of the joint family property. 
The 2nd defendant objected tothe exclu- 
sion of the property. In reply to this 
objection the lst defendant filed an affidavit 


- wherein he stated that the suit properties 


were sold by .him to his daughter 
Bangaramma but neverthtless he had no 
objection toinclude them in the suit but 
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raid that the properties should be allotted 
ohis share at the partition. He also filed 
a petition for amendment wherein for the 
reasons Mentioned in the affidavit he asked 
that the suit properties might be allotted 
tohis share. Subsequently there was a 
compromise deed between the Ist defendant 
and the 2nd defendant and the suit pro- 
perties were included in the partition but 
allotted: to the share ofthe 1st defendant as 
desired by him and he got -possession of 
the properties from the 2nd defendant who 
at that time was in possession of them. 
After the recovery of these properties the 
lst defendant appears to have executed a 
will Ex. Ain 1923 wherein he omitted to 
dispose of the property. The learned 
_ District Munsif found that the sale-deed 
was a genuine transaction and further that 
it was not. open 10 the lst defendant to 
plead his cwn fraud and resist the claim 
of the plaintifs. The Subordinate Judge, 
however, held ibat the transfer was 
benami and that the plaintiffs were not 
entitled to get possession of the suit lands 
from the lst defendant. The finding of the 
learned Judge on the question of benami is 
a finding of fact, and must, therefore, be 
‘accepted. 

The question before us is whether jt is 
open. to the Ist defendant to plead his own 
fraud in defence to the claim of the piaint- 
ils for possession. No finding upon this 
guestion was given by the learned Subordi- 
nate Judge, but as it was clear that this 
point was argued before him, Venkata- 
ramana Rao, J. allowed it to be argued. 


Asour learned brother points out, there - 


are. two well recognised principles in 
English Law (1)*that no man can sel up 
his own inequity as a defence any more than 
as a cause of action. The principle was 
laid down in Due v. Roberts (2) and (2) 
restitutio in integrum is excluded ın respect 
of all acts of parties to contracts void for 
illegality. An ‘exception is engrafted to 
this rule by allowing a locus penitenitae to 
one or both of the parties in consideration 
of the. fact that the illegal purpose of the 


contract has not yet been fulfilled. But, 


where the illegal purpose has been partly 
fulfled, no reliefis given. . , 

In Voddina Kamayya v. Gudisa Mamayya 
(4) the fraud had been effected and the 


defendant was held precluded from set- 


ting up that fraud in answer toa suit for- 


possession. Coutts-Trotter, J. as he then 
was, Stated: 


“I do not think that dhere is any conflict between 
Doe v. Roberts (2) and Prole Y, Wiggins (5). The 
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distinction between the two cases is indicated by 
Tindall, C. J. ia the latter and the principle I 
gather from it is this; if the plaintiff can s:t up a 
casa consisteet with the terms of the face of the 
document or with what I may call the face import 
of the transaction on which he bases his claim, 
then th defendant cannot defeat that claim by 
alleging a fraud that jmpheates himself and show- 
ing that beceuse of that fraud the document or the 
transaction is not what itappears to be. That is Doe 
v. Roberts (2). If on the other hand the plaintiff 
cannot make a case on the document or transaciion 
cn its face but has to go behind it and allege somə 
other transaction which involves implicating himself 
ina fraud with the defendant, then the defendant 
must succeed, That is the case of Prole v. Wiggins 
(5), In other words, that party fails who first has to 
allege thefraud in which he participated.” 

In Subbaraya Chetty v. Subbaraya Chetty 


(6), Coutts-Trotter, ©. J., stated. 

“Ags I understand the law a party ennot sat up 
his own fraud whether it proved fruitful or not 
and jf he entered into a transaction, the object of 
which was to defraud his creditors, he is debarred 
from relying upon that transaction and satting up 
his own fraud whether the fraud did in fact prove 
infructuous or not”. a i 
and in regard to the decision in Voddina 


Kamayya v. Gudisa Mamayya (4) stated: 

“J should lik3 to point ous that as at presənb 
advised I s2e no justification for the words that have 
got into the heac-note of the case Voddina Kamayya 
v. Gudisa Mamayya (4) in which the late Chief 
Justice Sir John Wallis and mysli gave judgment, 
The words introduced mae where the fraud introuuced 
has been elfected’. lf that means merely that the 
fraudulent thing has been done, namely, the ex:cu- 
tion of a document with the intention to defraud 
ereiitors, I have no further criticism to mak: bat 
if if means that the fraud mast not only have 
been carried -out in ths sense of the transaction 
entered into with the parties but that tha fraud 
must have de facto resulted. m defeating the creditors’ 
rights and causing loss to them, lum of opinion 
that the head-note i3 nob warranted by that deci- 
gion.” 

As before stated, he expressed the same 
J. in 


opinion sitting with Kamesam, 
Ramaswami Naicker Y. Alamelu Ammat 
(7) 


The question to be considered in this 
ease is whether a fraud need have been 
elfected in order to prevent a person who 
has been a party to it pleading his own 
fraud, or whether the mere fraudulent 
intention evidenced by the transaction is 
sumicient. If the former, the question is 
whether in facta fraud nas been effected 
by the fraudulent agreement or, as was 
stated by Subramania Aiyar, O. C.J. and 
Sankaran Nair, J. in Muthuraman Chetiy 
y. Krishna Pillai (17), whether there has 
been part performance of a substantial 
character of such an agreement. In 
Suryanarayana Nayakum v. Butchalair 
Naidu (8) the plaintiff and the 4h defend: . 
ant were two undivided brothers. During 


(17) 29 M 72, 


RS 
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ihe absence of the 4th defendant, the 
younger brother, the plaintiff, who had just 
then attained majority and who was. then 
living with his father-in-law (the 1st defend- 
ant) and his brother-in-Jaw (the 2nd defend- 
ant alienated in 1900 a portion of the family 
properties including ‘his brother's share 
in favour of his brother-in-law. In 1906 
there was a division of family properties be- 
tween tke plaintiff and his brother and pro- 
perty so alienated was excluded therefrom. 
Later on ihe 4th defendant having discovered 
that the sale of 1900 was benami and 
not realand was intended to deprive him 
of his sharein the property so alienated 
brought a suit in 191] against the 2nd 
defendant and obtained a decree for his half 
share of the property. During the pendency 
of that suit the plaintiff instituted a suit 
for the recovery of his half share in the 
prcperties sold to the 2nd defendant sub- 
‘stantially on the same allegations as the 
4th defendant. It was held that the sale 
to 2nd defendant having originally been 
intended to defraud the ith defendant and 
that intention having been fully carried 
into effect eitker when possession was 
given in pursuance ofthe sale orat any 
rate at the time of the partition in 1906 i 
was not competent to the plaintiff to go 
behind the arrangement and sue to recover 
the property. Abdur Rahim, J. says; 

“The real test which is laid down here is what I 
have stated, namely, the plaintiff can sue so long 
as his fraud has not been carried out, but not after 
ithas been carried out wholly or partially. Here I 
may point out that the 4th defendant was kept out of 
his property for a number of years. When he re- 
covered the property by a suit, it is likely that he 
only recovered mesne profits for three years. That 
would goto show that he was not restored exactly 


to the same position as he was in before this fraud 
‘was perpetrated.” 


Ayling, J. said, 

“It cannot be said in this ccse that the fraud was 
not at least partially successful. Its immediate 
object was attained when partition was effected 
without the inclusicn of this pı operty.” 


This case certainly dces not support the 
view expressed by Coutts-Trotter, U. J. and 
as it appears that the fruad was to a 
substantial extent carried out, any opinion 
which may seem to have been’ expressed 
in ancther part of the judgment indicating 
that itis immaterial whether a fraud was 
wholly or partially carried out is obiter. 
But the befcre-stated test applied by 
Abdur Rehim, J.dces definitely enable the 
plaintiff tosue so long as the fraud has not 
been carried out. In Koppula Kotayya 
Naidu v. Chitrapu Mahalakshmamma (10), 
a person ccnveyed property benami to 
another for the purpose of effecting a fraud 
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on Lis creditors; and such fraud had been 
effected; and it was held that he was 
incapable of setting up the benam 
character of the transaction by way of 
defence in a suit by the transferee for 
pcssession under the conveyance. In this 
case Voddina Kamayya v.Gudisa Mamayya | 
(4), was considered and followed. But 
Anantakrishna Aiyar, J. _ Sundaram 
Chettiar, J. and Varadachariar, J. have each 


questioned the correctness of the view 
expressed by Coutts-Trotter, C. J. in 
Venkataratnam v. Venkataswami (11) 


Anantakrishna Ayyar, J. held that to enable 
a fraudulent confederate to relain property 
transferred to him the contemplated fraud 
must be effected and that then and then 
alone does the fraudulent grantor, giver, 
lose the 1ight to claim the aid of the law to 
recover the property he has parted with 
and followed the Privy Council decision in 
Petherpermal Chetty v. Muniandy Servat (3) 
and dissented from Vuddina Kamayya 
v. Gudisa Mamayya (4). Sundaram Ckety, 
J. in Subbaraya Naicker v. Venkatesa 
Naicker (12), tcok the view that the observa- 
tions of Coutis-Trotter, J. in Subbaraya 
Chetty v. Subbaraya Chetty (6) are incor- 
sistent with the pronouncement of the Privy 
Council in Petherpermal Chetty v.Mumianay | 
Servat (3) and Varadachariar, J. in 
Prepalli Venkatakrishnayya v. Chakka 
Venkatarainam (13), observed that the view 
expressed by Coutts-Trotter, C. J. in more 
than one decision of his went farther 
than the Privy Council decision. ‘Lhe 
view expressed in the English case of 
Taylor v. Bowers (16), is opposed to that cf.. 
Coutts-Trotter, ©. J. in Voddina Kamayya 
v. Gudisa Mamayya (4)-Mellish, L. J. on 
page 300* says: i 
“Neverthelese if the illegal transaction had been 
carried out, the plaintiff ‘himself, in my judgment, 
could not afterwards have iecovered the goods. But 
the illegal transaction was not carried cub; it 
wholly came to an end. ‘To hold that the plaintiff is 
enable to recover dues not carry out the illegal 
transaction, butthe effectis to put everybody in ihe 
same stiuation as they were before the illegal 
transaction wes determined upon, and before the 
parties took any steps to carly it out. That, I 
apprehend, isthe true distinction in point of law, 
lt money is paidor goods delivered for an illegal 
pulpose, the perscn who had so paid the money or 
delivered the goods may recover them back before 
the illegal purpoge is carried ont, but if he waits 
till tne sllegal purpose is carried cut, cr if he seeks 
to enfcrce the illegal transaction, in neither case 


can he maintain an action; the law will not allow 
that to be done.” , 


Taylor v. Bowers (16), was one of ihe 
authorities relied upon in the judgment of 
the Frivy Council in Petherpermal Chetty 





" #Page of (1876) 1 Q. B, D—[Ed] 
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v. Muniandy Servai (3). The facts of the 
latter case are as follows: In order to 
defeat the claim of an equitable morigage 
of certain property, the predecessor-in- 
title of the respondent, and co-member with 
him of a joint Hindu family, executed on 
June 11, 1895, what purported to be a deed 
of sale of the property in favour of the 
predecessor-in-title of the appellant. The 
claim however, was decreed, the Court 
finding that the vendee under the alleged 
deed of sale was aware of the equitable 
mortgage, when the deed was executed and 
the decree was satisfied by money raised on 
the security of the property by the vendee. 
Ina suit by the respondent against the 
appellant to have it declared that the deed 
of June 11, 1895, was merely a benami 
transaction, and to recover possession of the 
property, it was found on the facts that the 
deed was benami and fraudulent and in~ 
operative as against the plaintiff. It was 
- held that the purpose of the fraud not having 
been effected, there was nothing to prevent 
the plaintif from repudiating the transac- 
tions as being benami and recovering posses- 
sion of the property. Lord Atkinson on 
pags 558* stated that the plaintiff in saing 
to recover possession of his property was 
not carrying out the illegal transaction 
but was seeking to .put every one as far 
as possible inthe same position as they 
were in before that transaction was deier- 
mined upon and added: 

‘It is the defendant who is relying upon the 
fraud and is seeking to make title to the lands 
through and by means of it And despite his 
anxiety to effect great moral ends, he cannot be 
permitted to do this. And further the purpose of 
the fraud having not only not been effected but 
absolutely defeated, there is nothing to prevent the 
plaintiff from repudiating the entire transaction 
revoking all authority of his confederate to carly 
out the fraudulent scheme and recovering posses- 
sion of his property. The decision of the Court of 
Appeal in Taylor v. Bowers (16) and the authorities 
upon which that decision is based, clearly establish 
this. Symes v. Hughes (15) and In re Great Burlin 
Steam Boat Company (18), are to the same effect, 
And the authority of these decisions as applied to 
a case like the present is not, in their Lordships’ 
opinion, shaken by the observations of Fry, L. J.in 
Kearley v. Thomson (19).” 


Kearley v. Thomson (19). It was there 
held by the Court of Appeal that where 
money is paid under an illegal contract 
which has been partially carried into 
effect the money cannot bs recovered back. 
Fry, L.J. on page 7467 criticises the view of 

(18) (1584) 26 Ch D 616. 

(19) (1890) 24 Q B D 742, 

*Page of 33 U.- [wa] 

{Page of (1890) 24 Q, B, D—[Bd] 
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Mellish, L. J. in Taylor v. Bowers (16; 
already referred to and says: 

“It iq remarkable that this proposition is, as I 
believe, to be found in no earlier case than Toylor 
y. Bowers (16. which occurred in 1887 and ‘notwith- 
standing the very high authority of the learned 
Judge who express2d the law in the terms which I 
have read, I cannot help saying for myself thatT 
think the extent of the application of that principle, 
and even the principle itself, may, at soma time 
hereafter, require consideration, if not in this Court, 
yet ina higher tribunal”. i 

In view of the judgment of the Privy 
Council, it must be taken that itis not in 
agreement with what was stated by Fry, 
L.J. in Kearley v. Thomson (19), in criticism 
of Taylor v. Bowers (16). No useful purpose 
will be served by a further citation of 
authorities. It is sufficient to say that 
Petherpermal Chetiy v. Muniandy Szrvar 
(3), lays down the law upon this point and 
was rightly followed by Anantekrishna 
Aiyar, J. Sundaram Chetty, J. and Varada- 


chariar, J. 
There remains to be considered the 
further question whether th2 fraud was 


effected, partially effected, or there was a 
substantial part performance of the inten- 
tion to defraud.. In the present case, the 
ist defendant no doubt intended to defraud 
and entered into the transaction with that 
object in view and in pursuance of the deed 
excluded the property fromthe schedule in 
his suit for partition. After that he did 
nothing more to carry out his original 
fraudulent intention. On the contrary, he 
compromised the matter and agreed to the 
inclusion of the property and no damage 
resulted to anybody. That being so, apply- 
ing Petherpermal Chetty v. Muniandy Servat 
(3), the 1st defendant was entitled to set up 
that defence and to succeed in the suit. It 
follows therefore that this second appeal musi 
be dismissed with costs, 
Ae Appeal dismissed. 
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Tom AND RAOHEPAL SINGH, JJ. 
RADHA NATH MUKERJI AND OTHERS 
—PLAINTIFFS—APPELLANTS 
i versus 
SHAKTIPADO MUKERJIAND OTHERS— 
DBFENDANTS—RESPONDENTS 
Hindu Law—Religious endowment—Sisters em» 
powered to appoint shebaits, jointly—A ppointment 
by one independently—V alidtty—W ill, not providing 
jor failure of sister to execute power validly— 
Right, on whom ` devolves—Marriags —Widow on 
husbands death re-marrying person having fathers 
gotra—Validity of re-marriage, 
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Where under a deed of wakf, the power to ap- 


point shebaits to a muth is to be exercised jointly 
by two sisters, neither of them has tke 


power in- 
dependently of the other to appoint shebaits to 
manage the property after her death. When in 


such a case no provision is made 
regard to the appointment of. a  shebait upon 
failure of the two sisters validly to execute their 
power to appoint shebaits as their successors, the 
right to appoint shebaits to the muth devolves 
upon the legal representatives of the founders of 
the wakf who are entitled to assume possession of 
the property as shebaits. Mohan Lalji v. Madh- 
sudan Lala (1), referred to. 


_ Under Hindu Law, upon marriage the wife passes 
into her husband's gotra, but upon the death of 
her husband, the widow does not pass again into 
her father’s gotra, and if she re-marries a person 
having the same gotra of her father, the marriage 
is valid. Lallubhai Bapubhai v. Cassibai (2), re- 


ferred to. 

F.C.A. from the decision of the Additional 
Sub-Judge, Benares, dated June 16, 1932. 

Messrs. P. L. Banerji and H. P. Sen, 
for the Appellants. 

Messrs. Gadadhar Prasad and Sat 
Narain Prasad, for the Respondents. 


Judgment.—This is a plaintiff's appeal 
arising out of a suit for possession over cer- 
tain properties including immovables, and 
for a declaration that the plaintiffs have 
a right to administer a trust as the duly 
appointed shebaits, and also for costs and 
future mesne profits. The prayer in the 
plaint isin the following terms : 

“That the Court may be pleased to declare that 
the Plaintifis are the shebaits of gods Kaliji and 
Shivaji installed in premises No. B 6/6 and of Sri 
Radha Krishnaji installed in premises 


No. B 


in the will in 


and as such are it 
oo Gok. entitled 
‘to manage the entire debutter properties specified 
in Sch, A to D hereunder, and t6 de ia rante and 
profits out of the same, and the defendant has no 
right, title, or interest in the same claim valued 
at a 11,750 over which court-fee of Rs. 10 has been 
paid, 

(b) That Moe a be ordered to deliver 
possession to the plaintiff over the property speci- 
‘fied in Sch. B, and, if he fails to doso, ‘the plint 
iff may be put in possession of the said property as 
shebait of the said gods by dispossessing the de- 
fendant’s claim valued at Rs, 2,750, being the 
value of the property (included in the valuation 
given in relief A.) 

(œ) Mesne protits to the extent of .Rs. 100 rea- 
lised by the defendant from tenants of premises 
6 


7 
Nos, B——, 


158 69, 89-A 


z` and Rs. 75 for 


7 
his wrongful cecupation cf piemises No, B— — 
158- 
total Rs, 175 be awarded tothe plaintiff from ae 
defendant, valued at Rs 175. 

(d) That pending and future mesne profits for 
use and occupation of the premises by the defend- 
ant ab Rs,15 per month be aWarded to the plaintiff 
from the defendant for which court-fees will be 
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paid after ascertainment of account in the Execu- 
tion Dapartment. 

(e) That the defendant be crdered to return the 
oraaments specified in Sch. E, belonging to the 
gods, to the plaintiffs within time to be fixed by the 
Cours, failing which a decree for Rs. 200, being the 
value of the ornaments, be passed in favour of the 
ylaintifis as shebaits of the said gods against the 
defendants valued at Rs. 200.” 

The trust property in dispute was en- 
dowed by one Swami Purnananda Sarswati 
Adhyaita Acharya who, before he turned 
an ascetic, was a Bengali Brahmin and 
a Mukerji. The deed of wakf was exe- 
cuted on April 21, 1885. The deed includes 
the following provisions for the management 
of the properties : 

“From the date of execution of this document, 
I or the Musammats (Nritya Keli and Jai Kali) 
aforesaid neither have nor shall have any right to 
sell, make a gift of, transfer, mortgage or dedicate . 
to another temple, the property appertaining to the 
muth. So long as I live, I myself shall look after 
the managementof the muth, and after my death 
the Musammats aforesaid shall carry on the manage- 
ment in my place. Of the two daughters Musam- 
mat Jai Kali shall be in charge of cashand meet 
the expenses of ‘rag’and ‘bhog.’ Alter her death 
Nritya Kali shall be in charge of the cash. Be it 
also known that both the daughters shall alsohave 
power to appoint any one they like as manager 
for the future in consultation with Rakhal Chandra 
and Hari Prasad so that the work of the muth may 
be carried on in the terms noted above.” 


Purna Nand is alleged to have executed 
another deed of endowment on Decem- 
per 5,1887. This deed is printed at p. 61 
of the paper book, and is Ex. 11. The 
genuineness of this deed was challenged by 
the defendants and the plaintiffs adduced 
no evidence to prove it. By the -second 
deed Purna Nand purported to exclude Jai 
Kali from any share of the management of | 
the muth on the ground that she had be- 
come disobedient. Since the deed has 
not been proved, however, we must take 
it that the deed of April 21, 1885, stands 
unrevoked in regard to all its provisions. 
The plaintiffs alleged that the daughter 
Nritya Kali married one Purna Chandra 
Banerji, who died when Nritya Kali was 
still a young girl, and that she subsequently 
mairied one Har Prasad Mukerji. The 
plaintiff-appellants are the sons of Nritya 
Kali by her marriage with Har Prasad 
Mukerji. They are the legal representa- 
tives, therefore, of the founder of the muth 
Purna Nand. Bya will executed on De- 
cember 31,1912, which is printed at p. 87 
of the paper book, Nritya Kali appointed 
the plaintifis as shebaits of the muth. On 
March 26, 1930, Jai Kali executed a will 
which is printed at p. 9], of the paper 
book in favour of Keshab Chandra Mukerji, 
a stranger to the family, Defendant Nos. 1 
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and 2 are the sons of Keshab Chandra 
Mukerji and defendant No.3 claims to be 
a beneficiary under the will executed by 
Keshab Chandra Mukerji. 

We are satisied from a consideration 
of the terms of the deed of wakf of April 21, 
1885, that the power to appoint 'shebaits 
to the muth was a power to be exercised 
jointly by the two sisters Nritya Kali and 
Jai Kali. It is clear in our view that 
neither sister had the power independently 
of the other to appoint shebaits to manage 
the property after her death. We hold, 
therefore, that so far as the appointment of 
the plaintiffs as ‘shebaits’ is concerned, the 
will of December 21,1912, by Nritya Kali 
is invalid. Similarly any appointment made 

“by Jai Kali of a ‘shebait’ to manage the 
muth upon her decease independently of 
her sister Nritya Kali is invalid. 

No provision is made in the will in re- 
gard to the appointment of a ‘shebait’ upon 
failure of the two sisters validly to execute 
their power to appoint ‘shebaits’ as their 
successors. In these circumstances the right 
to appoint ‘skebaits’ to the muth devolves 
upon the legal representatives of the founder 
of the wakf: see the ease in Mohan 
Lalji v. Madhsudan Lala (1). In other 
words, the persons entitled to assume pos- 
session of the property as ‘shebaits’ are the 
plaintiffs, the sons of Nritya Kali. The de- 
fendants, however, contend that Nritya 
Kali's marriage with Har Prasad Mukerji 
was invalid, that her sons are not legilimate 
and, therefore, not the legal representa- 

` tives of Purna Nand, the founder of the 
endowment. This contention is based upon 
the theory that Nritya Kali married a Mu- 
kerji, that is, she married with her father's 
gotra. Such a marriage is by Hindu Law 
invalid and is not legalised by the provi- 
sions of the Hindu Widows Remarriage Act 
of 1856. The learned Subordinate Judge 
accepted the defendants’ contention on the 
poimt and dismissed the suit. Now, as 
already observed, it has been alleged that 
Nritya Kali prior to her marriage to a Mu- 
kerji was married to one Purna Chandra 
Banerji. That she was married prior to- 
her marriage with Har Prasad Mukerijiis 
not in doubt. In a will executed by Purna, 
Nand, her father, on November 26, 1879, 
Nritya Kali is described as “aged 14 who 
has become a widow and lives with me.” 
The father of Nritya Kali would never have 
described her as a widow if in fact she 
had not been married. The evidence as 
to whom in fact. Nritya Kali was first mar- 


(1) 32 A 461; 6 Ind. Cas. 77; 7 A LJ 430, 
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ried, is somewhat meagre. The allegation 
that she was married to a Banerji rests 
upon the somewhat vague admission of de- 
fendant No.1; in our view, however, it is 
not important to ascertain who was Nritya 
Kali's first husband. Quite clearly she could 
not have been married to a Mukerji, as 
marriage within her father’s ‘gotra’ would 
have been invalid. What is important, how- 
ever, is that whoever her first husband was, 
she left her father’s ‘gotra’and entered the 
‘gotra’ of her husband. On this question 
we were referred to the decision in Lallu- 
bhai Bapubhai v. Cassibai (2), at p. 118* 
and also to Banerjee’s Tagore Law Lec- 
tures on Hindu Law of Marriage and Stri- 
dhana, Edn. 3, p. 57. 

Learned Counsel for the respondents, 
however, contended that on the death of 
her first husband Nritya Kali returned to 
the ‘gotra’ of her father. In support of 
this proposition he referred to Bannerjee’s 
Law on Marriage, Edn. 5, p. 309. The 
particular passage upon which learned 
Counsel for the respondents relied is as 
follows : 

“Vidya Sagar maintains thet her father's ‘gotra’ 
isto be deemed the ‘gotra’ ofa widow for the pur- 
pose of her re-marriage ; and considering that 
her father or some other paternal relation is still 


her guardian in marriage, I think that view is in 
accordance wita the intention of the Act.” 


The learned author bases his view that 
for the purpose of re-marriage, the widow's 
gotra! must be taken to be that of her 
father upon the expression of opinion of 
an eminent seriologist who lived about the 
middle of last century. We do not regard 
this passage in the volume referred to as 
sufficient authority for the proposition 
which, if given effect toin the present case, 
would have the result of making the mar- 
riage, which was solemnized so far back 
as 1886, invalid, and of bastardising the 
entire issue of that marriage. There is the 
definite authority of the Judicial Commit- 
tee of the Privy Council for the proposi- 
tion that upon marriage the wife passes 
into her husband's ‘gotra’, viz., the decision 
in Lallubhai Bapubhai v. Cassibai (2), refer- 
red to above. There is no definite authori- 
ty for the other proposition that upon the 
death of her husband the widow passes 
again into her father's ‘gotra’. In the ab- 
sence of any clear authority, we are not pre- 
pared to accept the contention of learned 
Counsel for the respondents and we hold 
that Nritya Kali passed ont ofher father's 

(2) 5 B 110; 7 I A212; 4 Sar. 164; 3 Suth. 795; 4 
Ind. Jur. 533; 3 Shome L R 245 (P 0). 
~ *Page of 5B, [Hd] : 
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“gotra” upon her first. marriage and, there- 
fore, the marriage between herself and a 
Mukerji, which marriage was celebrated 
somewhat about ihe year 1886, was a valid 
marriage: and that her sons are legiti- 
mate issue and the legal representatives 
of Purna Nand, the founder of the en- 
dowed property. ; 


“As we have already observed the legal 
representatives of the founder are entitled 
to succeed as ‘shebaits’ where no appoint- 
ment has been validly made under the 
provisions of the deed of endowment. It 
follows that the plaintiffs are entitled to 
possession of the endowed property. (Their 
Lordships then discussed the evidence and 
proceeded). In the result we allow the ap- 
peal and set aside the decree of the learn- 
ed Subordinate Judge. We grant a decla- 
ration thatthe plaintiffs are the ‘shebaits’ 
of the property endowed by Purna Nand by 
the deed of April 21, 1885, and as such, are 
entitled to possession thereof. The house 
B 7/178 does not form part of the endow- 
ed property and the plaintiffs’ claim in res- 
pect of this item is dismissed. The plaint- 
iffs will be entitled to mesne profits. We 
direct that in the circumstances the costs of 
the plaintiff and the defendants here and 
in the Court below be borne by the en- 
dowed estate. The respondents have already 
realised their costs in the trial Court from 
the plaintiffs. The amount of these costs 
will be repaid totke plaintifis by the de- 
fendants. 

N. Appeal allowed. 
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Young, C. J., COLDSTREAM, MONROE, Skemp, 
Batpre, CURRIE AND ABDUL RASHID, JJ. 

LALLA MAL-SANGHAM LAL—Asszgszrg 

: —PETITIONERS 


: VETSUS 
COMMISSIONER or INCOME-TAX, 
LAHORE — Opposits Parry 

Income Tax Act (XI of 1922), s. 9 (2)—“Annual 
value” means sum for which property might rea- 
sonably be expected to let from year to year, and 
includes house-tax paid by tenant to Municipality. 

“ Annual value” in s.9 (2), Income Tax Act, ig 
the sum for which the property might reasonably 
be expected to Jet from year to year: it does 
not meanonly the annual money benefit derivable 
from the property. In estimating the sum for 
-which the. property might reasonably he ex- 
pected to leb? from year to year, the amount 
paid by the tenant on account of the Municipal 
house-tax should be included, that is, should be 
treated as part of the rent payable by the tenant to 
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the landlord. Chunna Mal-Salig Ram v. Commis- 
sioner of Income-taz (1), overruled. f 

. Ref. from an order of Mr. Justice 
Addison and Mr. Justice Abdul Rashid, 
dated February 10, 1936. 

Order of Reference to a Full Bench 

Addison, J.—Under s. 66 (2), Income 
Tax Act, the Commissioner of Income Tax, 
Punjab, has referred the following two 
questions of law to this Court, namely : 

“ Whether the enhancement of income from the 
property from Rs. 50,088 to Rs. 51,802 by the 
Assistant Commissioner is legal(2) Whether the 
house-tax paid by the tenents of the petitioner 
on account of Delhi Municipal house-tax is to be 
jncluded to arrive at “the annual value.” 

As the two questions are interdependent 
and as the Commissioner has asked that 
the second question should be referred to 
a Kull Bench in view of conflict of autho- 
tity, we have come to the conclusion that 
this case should bereferred to a Full Bench 
with the permission of the Hon’ble Chief 
Justice. The second question has already 
been ‘before a Full Bench of this Court : 
see Chunna Mal-Salig Ram v.Commisstoner 
of Income-tax (1). Iwas a member of that 
Bench. I was inclined to hold that the 
question was one more or less of fact but, 
if it was to be considered a question of 
law, it should be answered in the affirma- 
tive. Three Judges, namely, Tek Chand, 
Jai Lal and Agha Haidar, were of the view 
that it should be answered in the negative, 
while Dalip Singh, J.» was of opinion, that 
the question was one of fact. The ques- 
tion was, therefore, answered in the nege- 
tive on the view taken by the majority 
of three Judges to two. The same question 
came before a Full Bench of three Judges, 
including the Hon’ble Chief Justice of the 
Calcutta High Court, shortly afterwards: 
see Krishna Lal Seal v. Commissioner of 
Income-tax (2). This Bench dissented 
from the decision of this Court, the princi- 
pal portion of the judgment being set out 
in the order of the Commissioner stating 
this case. It is on account of this divergence 
of opinion, that the Commissioner has asked 
that it should be referred againto a Full 
Bench of this Court. I still hold the same 
view as I took in the former Full Bench 
of this Court, namely that the answer to 
the second question should bein the affir- 
mative. My learned brother agrees that 
this isa fit case again to be referred to 
a Full Bench. For these reasons we would 

(1) 5 I TC. 316; 131 Ind. Cas. 193; AI R1931 
Lah. 320; 32 P LR517; Ind. Rul. (1931) Lah, 433 


F B). 

(2) 61 T C293; 140 Ind. Cas 1~A IR 1932 Cal. 
886; 60 O 257; 36 C W N 1144; Ind. Rul. (1982) Cal. 
679 Œ B). 


1936 


refer the two questions to a Full Bench 
if the Hon’ble Chief Justice agrees. 

Mr. Nawal Kishore, for the Petitioners. 

Mr. J. N. Aggarwal, for the Opposite 
Party. 

Opinion. 

Young, C. J.—This is a reference by the 
Commissioner of Income-tax under s. 66 (2), 
Income Tax Act. The reference came be- 
fore a Bench of this High Court, but in view 
of a conflict of authorities it was referred 
by the Bench to the Chief Justice forfor- 
mation of a Full Bench. As the questions 
referred ‘to had already been decided by 
a Full Bench of five Judges, this Bench 
has been formed ‘consisting of seven J udges 
none of whom have expressed an opinion 
upon the point. The assessee is the owner 
of certain houses in Delhi for which house- 
tax is payable unders. 61, Punjab Munici- 
pal Act. By a written agreement between 
the assessee and a tenant, the tenant agreed 
in addition to the sum reserved as “rent” 
to pay the amount of tax which under the 
provisions of the Municipal Actis a tax pay- 
able by the owner, that is, in this case, the 
assessee. The Income-tax Officer has asses- 
ed the property of the landlord unders. 9, 
Income Tax Act. The material portion of 
s. 9 (1), runs as follows : 

“9 (1). The tax shall'be payable by an assessee 
under the head ‘property’in respect of the bona fide 
annual value of property consisting of any buildings 


or lands appurtenant thereto of which he is the 
owner...” 

Section 9 (2) is as follows : 

“9 (2). For the purposes of this section, the ex- 
t ssion ‘annual value’ shall be deemed to mean the 
sum for which the property might reasonably be 
expected to let from year to year; Provided that, 
where the property is in the occupation of.the owner 
for the purposes of his own residence, such sum 
shall, for the purposes of this section, be deemed 
not to exceed ten per cent. of the total income of the 
owner. 


The Assistant Commissioner for Income- 
tax included both amounts, that is the 
amount reserved as rent and the Municipal 
tax paid by the tenant on behalf of the 
landlord for the purpose of ascertaining the 
annual value of the premises. The asses- 
see objected tothis procedure on the autho- 
rity of the Full Bench decision of this Court 
reported in Nundo Lal Bose v. Corporation 
for the Town of Calcutta (3) and Chunna Mal 
Salig Ram v. Commissioner of Income-tax 
(1). Two questions were referred to this 
Court. The first question was submitted 
at the request of the assessee and Rai 
Bahadur Badri Das on his hehalf now does 
not press this point and withdraws the 


reference with regard to it, The second ques- 
(3) 11 0 275, 
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tion on which we are invited to expres3 an 
opinion is as follows: 

“Whether the house-tax paid by the tenants of 
petitioner on account of Dehli Municipal house- 
tax is to be included to arrive at “the annual 
value.” 


In our opinion the question to be ans- 
wered is a simple one. We have merely 
to construe s. 9 (2) of the Act “Annual 
value” in the sub-section is clearly defin- 
ed as “the sum for which the property 
might reasonably be expected to let from 
year to year,” that is, the sum for which 
the landlord could let the premises hav- 
ing regard to local conditions and the 
demand for houses in that particular dis- 
trict. The strongest evidence of the sum 
for which the property might reasonably 
be expected tolet is clearly, in our opin- 
jon, the sum which a tenant would be 
prepared to pay. It would make no diff- 
erence what the amount paid to the 
landlord, or to his usa, by the tenant for 
the right to use the premises was termed. 
No tenant would, in ordinary circumstan- 
ces, pay more than the actual letting 
value of the premises. If for example 
there were two houses situated in the 
same district on the same kind of land 
and built in the same way, for one the 
landlord might demand Rs. 110 rent per 
month: for the other the landlord might 
demand Rs. 100 rent and insert a condition 
in the lease that the tenant should pay 
Rs. 10 per month, the amount, due by 
the landlord to the Municipality. It appears 
to us that there can be no distinction 
between the two cases. In both Rs. 110 
a month would be the sum for which the 
property might reasonably be expected to 
let. 


It is argued in this case that the amount 
specified to be paid on account of the 
Municipal tax cannot be included in the 
sum for which the property might reason- 
ably be expected to let as it was a tax 
payable by the landlord and that the “an- 
nual value” would be the net profit which 
the landlord actually kept in his own 
pocket. The basis of the arguments is 
taken from the judgment of Tek Chand, J. 
in Full Bench case already referred 
to. where he quoted the words used by 
Wilson, J. in Nunda Lal Bose v. Corpora- 
tion for the Town of Calcutta, (3), that the 
“annual value of a house” must mean the 
“annual money benefit derivable from it by 
the owner.” In our opinion, this definition 
of “annual value” can have no relation to 
the question before as. “Annual value” in 
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s. 9, Income Tax Act, is clearly defined. 
It is not said there that the “annual value” 
means the “annu:] money benefit deriv- 
able from the property". On the contrary. 
it says that it is the sum for which the 
property might reasonably be expected 
to let from year to year. If we may 
respectfully say so, it appears to us that 
the decision of the majority of the pre- 
vious Full Bench of this Court was 
arrived at by considering other Acts or 
expressions of judicial opinion which had 
nothing to do with the construction 
of this sub-section of lhe Income Tax 
Act. 

If the argument of Counsel is correct 
that the amount payable to the Municipa- 
lity on behalf of the landlord by the tenant 
cannot be included for the purpose of 
arriving at the annual value, there would 
be nothing to prevent the landlord mak- 
ing an arrangement for the tenant to pay 
other liabilities of his and so further to 
reduce the “annual value.” There does not 
appear to us to be any distinction between 
the tax payable to the Municipality and 
the land revenue payable in respect of 
the property. The land revenue is by 
s. 9 (v) an authorized deduction. It is clear 
that if the legislature had meant to au- 
thorize any other Ceduction of the same 
kind, it would expressly have been inclu- 
ded in the “allowances.” We have been 
referred to a case where the same point 
arose ina reference to the Calcutta High 
Court and which is reported in Krishna 
Lal Seal v. Commissioner of Income-tax 
(2) which supports our opinion on this ques- 
tion. The reasoning of the learned Chief 
Justice of the Calcutta High Court in 
that case appears to us to be unas- 
sailable. The same view was expressed 
by Addison, J. in the dissenting judg- 
ment of our Own Full Bench referred to 
above. 

“We therefore answer the reference sub- 
mitted tous as follows: That in estimating 
the sum for which the property might 
reasonably be expected to let from year 
to year, the amount paid by the tenant 
of the petitioner on account of the Delhi 
` Municipal house-tax should be included, 
that is, should be treated as part of the 
rent payable by the tenant to the landlord. 
It must, however, be understood that the 
amount of rent payable by the tenant to 
the landlord is only prima facie evidence 
of “annual value,” and a consideration of 
the rents paid for similar and similarly 
situated properties in the locality may show 
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the “annual value” in any particular instan- 
ce to be less or more then the rent actually 
paid. 

D. Reference answered. 


a 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 187 of 1932 
March 24, 1936 
BENNET AND SMITH, JJ. 

Sahu MAKHAN LAL-—PLAINTIFF— 
APPELLANT 


versus 
Mufti MOHAMMAD TAWASSUL 
HUSAIN—Derenpant RESPONDENT. 

Agra Tenancy Act (III of 1926), ss. 8, 73—S. 8, 
if includes ‘thekadar'—Zemindar, if can grant 
theka contrary to provisions of Act in regard to 
tenants—Rent—Remission of revenue due to agri- 
cultural calamity—No express order by Collector 
remitting any portion of rent payable—Held, de- 
duction in rent could not be allowed. 

The word ‘tenant’ in <. 8, Agra Tenancy Act, no 
longer includes a thekadar. Hencea zemindar can 
now grant atheka which contains provisions con- 
trary tothe provisions of the Actin regard to 
tenant, anda contract between a zemindar and a 
thekadar to the effect that any terrestrial or celes- 
tial calamities will not affect the rent payable, is 
not hit bys. 73 of the Act. Fateh Chand v. Murari 
Lal (1), distinguished. 

Held, that where the remissions of rent and 
revenue made in one year were due to agricul- 
tural calamity, which isa matter specifically co- 
vered by the lease, and there isno specific order 
remitting any portion of the rent payable by the 
thekadar, deductions in the rent payable should not 
be allowed under s. 73. Fateh Chand v. Murari Lal 
(1), distinguished. 


F. C. A.frcm the decision of the Assistant 
Collector, First Class, Bijnor, dated March 
10, 1932. 

Messrs. G. Agarwala and K. N. Agarwala, 
for the Appellant. 

Mr. A. M. Khwaja, for the Respon- 
dent. 

Judgment.—-This is a first appeal from 
a decision dated March 10, 1932, of an 
Assistant Collector of the First Class of 
the Bijnor District. The suit was one 
under s. 132, Agra Tenancy Act, for re- 
covery of theka money, with interest at 12 
percent. per annum, for the. years 1336, 1337 
and 1338-Fasli the total amount claimed 
being Rs. 15,871. The learned Assistant 
Collector has decreed the plaintifi’s claim 
for Rs. 8,948 with past interest at 12 per 
cent. per annum, and future interest at 6 
per cent. per annum, and proportionate costs. 
The money was ordered to be paid in two 
equal instalments at intervals of six 
months. Against that décision the plaintiff 
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has appealed. On August 11, 1928, the 
defendant-respondent, Mufti Mohammad 
Tawassul Husain, executed a usufructuary 
mortgage in respect of the properties con- 
cerned in favour of the plaintiff-appellant, 
Sahu Makhan Lal, for a sum of Rs. 1,45,000. 
On. August 24, 1928, the mortgagor exs- 
cuted a kabuliyat in favour of Sahu Makhan 
Lal, by which he agreed to hold the pro- 
perty on lease for an annual payment of 
Rs. 13,000. The terms of the lease were 
that the lessee should pay the Government 
revenue and cesses, amounting to Rs. 43,000 
annually, and should pay the balance, 
Rs. 8,700, to the mortgagee lessor. As 
regards the revenue, it was provided that 
if it was reduced, enhanced or remitted 
at any future settlement, or for any other 
reason, the lessee, and not the lessor, 
should be affected by any such change. 
‘That portion of the lease concludes with 
‘the words: “I, the lessee, shall, under all 
circumstances, continue (0 pay the aforesaid 
amount of profits: to the mortgagee zamin- 
dar.” As regards the rents, it was stipulat- 
ed in para. 6 of the lease that: 

“Tf, on account of terrestrial or celestial calamities, 
any remission or suspension be made by the Gov- 
ernment, it shall have no effect as against the 
lessor; I, the lessee, the executant, shall enjoy the 
benefit and be liable for the loss resulting there- 
from, and I shali, as per conditions set forth above, 
continus to pay the lease money to the mortgagee, 
the lessee (lessor?) without raising the aforesaid 
pleas.” 

The learned Assistant Collector has, in 
framing his accounts, deducted from the 
amount payable to the plaintiff for the 
year 1336 Fasiz a sum of Rs. 1,027 in respect 
of remissions of rent said to have been 
granted in that year, and in the year 
1338-Fasli_ he has similarly deducted a sum 
of Rs. 3,050. In his judgment the learned 
Assistant Collector took the view that it 
was only in cases where the remissions of 
rent were due, as he put it, “to earthly or 

‘atmospheric reasons” that the thekadar 
would not be entitled to make any deduc- 
tions from the amounts payable by him 
under the lease. He went on to say that 
it was only-just and equitable that the 
defendant should be allowed to make de- 
ductions where the remissions of rent had 
been allowed by Government on account 
of abnormally low prices. When the appeal 
was first before us, we found it necessary 
to make inquiries as to the grounds on 
which the remissions of rent were, in fact, 
made in the years 1336 and 1338 Fasli. The 
Collector hassnow sent us a tabular state- 
ment, which shows that in 1336 Fasli remis- 
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sions of revenue and rent were made in 
soma of the villages in question on ac- 
count of agricultural calamity, and similar 
remissions were also made in the year 
1338 Fasli in most of the villages con- 
cerned on account of the fall in the 
prices of agricultural produce. In these 
circumstances, it seems to us to be clear 
that the deduction made by the learned 
Assistant Collector in respect of the year 
1336 Fasli ought not to have been made, 
since the remissions of rent and revenue 
made in that year were due to agricultural 
calamity, which is a matter specifically 
covered by para. 6 of the lease. As re- 
gards the deductions made in 1338 Fasli the 
matter is not so simple. According to 
s. 73 (1), Agra Tenancy Act (Act II of 
1926) : 


“When for any cause the Local Government, or 
any authority empowered by it in this behalf, 
remits or suspends for any period the payment of 
the whole or any part of the revenue payable in 
respect of any land, whether such revenue is pay- 
able to an assignee or to the Government, a Col- 
lector, or, if so empowered by the Local Govern- 
ment an Assistant Collector of the First Class, 
may order that the rents of the tenants holding 
such land or any portion thereof, mediately or 
immediately from the landlord, shall be remitted 
or suspended for the period of such remission or 
suspension of payment of revenue, to an amount 
which shall bear the same proportion to the whole 
of the rent payable in respect of the land as the 
revenue of which the payment has been so remitted 
or suspended bears to the whole of the revenue 
payable in respect of such land.” , f 

In sub-s. (3) of this section it is pro- 
vided that the word “tenant” includes a 
‘thekhadar. It is to be observed, however, 
that in cases where the Local Government 
or any authorily remits or suspends for 
any period the payment of the whole or any 
part of the revenue, a Collector, or an 
Assistant Collector of ihe First Class if so 
empowered, may order that the rents of 
the tenants holding such land or any por- 
tion thereof, mediately or immediately from 
the landlord, shall be remitted or suspend- 
ed, elc. In the present case, we are not 
shown that there was any order remitting 
any portion of the rent payable by the 
thekadar, the defendant-respondent in the 
present case. His learned Counsel has 
suggested that as this particular point 


has not come up for consideration until: 


to-day, we should remit 2 definite issue ta 
the learned Court below for a finding as 
to whether any remission was granted in 
the rent of this thekadar in the year 
1338 Fasli or not. We do not think that at 
this stage we ought to remit any such 
issue. It was the duty of the defendant 
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clearly to plead the provisions of s. 73 
O), Agra Tenancy Act, and to show that 
ihis case was covered by those provisions. 
He did not do so, and in the circum- 
stances we do not see any reason to give 
him an opportunity to do so now. The 
result is that in our opinion the deduction 
of Rs. 3,050 made by the Assistant Col- 
lector from the money due under the theka 
for the year 1338 Fasli should not have 
been allowed. A ruling has been produced 
by learned Counsel for the respondent re- 
ported in Fateh Chand v. Murari Lal (1). 
That case is distinguished from the present 
case by two points. It was unders. 51, 
Agra Tenancy Act (Act II of 1901), which 
corresponds to the section before us: s. 74, 
Agra Tenancy Act (Act I of 1926). The 
ease differed from the present case because 
on p. 760 of the ruling itis stated that 
there was è certificate by the Collector 
containing an express order that the rent 
payable by the defendant lessee should be 
remitted to the extent mentioned therein. 
There is not any such order in the present 
case. The second point on which there 
is a difference is of more general import- 
ance, because there has been a change 
in the law in regard to thekadar. The 
ruling set out thet the contract between 
-the zamindar and the thekadar was over- 
ridden by the express provision of law 
contained in s. 51, Tonancy Act, and that 
- the stipulation in the lease, that rent would 
be payable irrespective of whether there 
was any drought or flood or any calamity 
causing loss of preduce in the village, 
was overridden by the provisions of s. 51. 
The ruling referred to ths definition in 
s. 4, Tenancy Act (Act II of 1901). That 
definition stated: “A ‘tenant includes è 
thekadar,” ins. 4 (5). Accordingly, there- 
fore, under that Act s. 3 (1} applied to 
a thexadar, and this sub-section stated: 
“Notwithstanding anything contained in s. 2, 
nothing in any lease or agreement made between 
a landholder and a tenant on or after the first day 
of April 1900, shall teke away or limit any right 
of the tenant as conferred oz recognised by this 
Act.” 
Therefore, the learned Judges in the rul- 
ing were correct in applying 8. 3 (1) and 
holding that the provision in the lease 
was overridden by 8.51 of Act I of 1901. 
We have in the present case a similar 
provision in the lease but the law is 
different. 
no doubt ins. 8 Q) a provision : 

“Byery agreement which purports, or would 
0) 22 AL J758; AT RIBA AD, 906;} 80 Ind. 
Cas, 8; 46 A 840. | 
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operate, to restrict a tenant from enforcing or 
exercising any right conferred on or secured to him 
by this Act is void to that extent.” 

But the word “tenant” ins. 8 no longer 
includes a thekadar. This is shown by 
s. 3 (6) which states: “Tenant” does not 
include...save as otherwise expressly 
provided by this Act, a thekadar. Now 
s 8 does not expressly include a thekadar, 
and, therefore, that section cannot be ap- 
plied to ihe present lease by a zamindar 
to a tkekadar. The covenant in the lease, 
therefore, is not affected by the provisions 
of s. 73, Agra Tenancy Act of 1926. That 
s. 8 does not apply to thekadar is 
further shown by the fact that s. 219, 


which is in the chapter for chekadrs, and 


which sels out certain sections of the 
Act as applying to thekadars, does not state 
that s. 8 applies to thekadars. It is also 
provided in s. 219(4) that the five sec- 
tions mentioned therein shall apply to 
thekadars unless there is an express provi- 
sion to the contrary in the theka.” There- 
fore, the situation has changed with the 
passing of Act IT of 1926, and it is now 
open to a zamindar to grant a theka 
which contains provisions contrary to the 
provioions of Act III of 1926 in regard 
to tenants. Tte ruling, therefore, for these 
wo reasons, has no application to the 
present case. The result of our findings is 
that the correct figures for the years in 
suit are as follows : 








Rs, 
1336-F. due to the plaintiff under the 

theka: i ~ 8,700 

Deduct the amount acknowledged in 

the plaint to have bcen paid by the 
defendant is ii 8,575 
Balance due 125 
1376-F, theka money sae 5,700 
Balance due from the previous year 125 
Total ... 8,825 

Deduct for payments made by the 
defendant as acknowledged in the plaint 3,700 
` Balance dus 5,125 
` 1338-F. theka money si 8,700 
Balance due from the previous year 5,125 





Total ... 13,825 


This is the amount we decree, instead 
of the amount decreed by the learned 
Court below. Past interest is allowed at 
12 per cent. per annum, and future interest 
at 6 per cent. per annum with effect from 
March 10, 1932, the date of the decree of 
the Court below. The plaifitifi-appellant 
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is allowed his full costs here and in the 
Court below. : 
N Order accordingly. 


CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 101 
of 1932 
November 23, 1934 
R. ©. MITTRR, J. 

ABDUL KHALEQUE— DEFENDANT 
No. 1--ApPPBLLANT 

versus $ 


SUSIL CHANDRA CHAUDHURY 
‘AND OTHERS— RESPONDENTS 

Evidence Act (I of 1872), ss. 11, 13, 35, 36—Chitta 
produced by zemindar in prior suit and found to be 
genuine and corroborated by other evidence—Whether 
comes under ss. 35 or 36—Admissibtlity under ss, 11 or 
18—Civil Procedure Code (Act V of 1908), O. XXIIT, 
r.1(2)—Withdrawal of suit with permission to bring 
fresh one on payment of cost within specified time 
— Order not mentioning that suit will be dismissed if 
costs are not paid within time — Fresh suit filed— 
Costs paid after one year but before hearing—Such 
payment, held sufficient. 

Where a chitta prepared by a zemindar produced 
ina prior suit had been found to be genuine and cor- 
roborated by a mass of documentary and oral evi- 
dence: 9 . 

Held, that it did not come under ss. 35 or 36, Evi- 
dence Act, but it could still be admissible under 
sg. llorl3ofthe Evidence Act. Ekcowrie Singh v. 
Heeralal Seal (1) and Sudikhina v. Raj Mohan (2), 
relied on. | 

_ Where the plaintiff was allowed to withdraw his 
suit with liberty to bring a fresh one, on payment 
of the costs within certain time, but the order did 
not specifically state that on default of payment of 
costs within time fixed, the suit will be dismissed 
and the plaintiff without paying such costs within 
time filed a fresh suit, but paid ita year afterwards 
just before the hearing : 

Heid, that the non-payment within the specified 
time was no bar to the fresh suit and that subsequent 
payment made was sufficient. Deb Kumar Ray 
Chaudhury v. Deb Nath Barna Bipra (3) follow- 


Obiter.—Where the payment of costs is made a 
condition precedent, whether a time limit for the 
payment is prescribed or not, the costs must be paid 
before the new suit is instituted, and the Court 
would have no jurisdiction to entertain the new suit 
in such a case. The matter being treated as one of 
jurisdiction, payment at a subsequent stage would 
not confer jurisdiction on the Court end no question 
of waiver by acceptance of thecosts by the defendant 
paid after the institution of the new suit or out of 
time can arise. The institution of the new suit without 
fulfilling the conditions is not merely en irregular 
institution. 

[Case-law discussed.] 

Appeal against the decree of the Ad- 


ditional Subordinate Judge, First 
Couri of Sylhet, dated August 31, 1931, 
confirming that of the Munsif, Second 


Court, Sylhet, daged January 31, 1931. 
Mr. Jitendra Kumar Sen Gupta, for Mr. 
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Mamnathanath Das Gupta, for the Appel- 
lant. 

Messrs. Hemendra Kumar Das and Pur- 
nendu Bhusan Chaudhury, for the Respon- 
dente. 

Judgment. —This appeal is directed 
against the judgment and decree of the 
learned Additional Subordinate of Sylhet 
affirming the decree for possession passed 
by the learned Munsif, Second Court, 
Sylhet, in favour of the plaintiffs-respond- 
ents. The plaintiffs fall into 3 groups, 
the second and third groups claiming as 
tenants and sub-tenants, respectively of the 
plaintiffs of the first group. 

The root of the title of the 
of the first group, according to them, is 
a purchase by their predecessors from 
one Rajani Kanta of the lands in suit 
which they say are specific lands of talug 
Rambullav Nij Hissya. They also claim 
title by adverse possession. The learned 
Additional Subordinate Judge has held 
that the plaintiffs have failed to prove the 


plaintiffs 


title set up by them, but they have 
acquired title by adverse possession. 
It appears from the record that the 


defendants instituted a suit in the year 
1927 against the plaintiffs for possession 
under s. 9 of the Specific Relief Act 
and succeeded therein. The pisintiffs 
thereupon instituted a suit being No. 1467 
of 1928 asking fcrthe same reliefs asin 
this suit, based on the same cause of 
action. That suit was not proceeded with 
but was permilted to be withdrawn. The 
order for withdrawal dated November 14, 
1929, is Ex. H. It is in these terms. 
The plaintiff be permitted to withdraw 
the suit with liberty to bring a fresh one 
unless barred as prayed for. Defendant 
will get costs which must be paid within 
one month as a condition precedent to the 
fresh suit. This order is quoted at p. 12 
of the paper book but there is a slight 
mistake as to punctuation. These costs 
were not paid before the institution of 
the suit out of which the appeal arises 
nor within one month of the date of 
Ex. H. The present suit was instituted 
on January 23, 1930, and in the written 
statement which was filed shortly after an 
objection was taken as to its maintain- 
ability on the ground that the costs had 
not been paid in terms of Ex. H. An 
issue was framed on the said objection, 
but both the lower Gourts have decided 
that issue in favour of the plaintiffs but 
on different grounds. It is only at the 
time of the hearing before the Munsif, 
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about a year after the institution of the 
suit, that the plaintiff paid in Court the 
costs of the suit of 1928. The date of 
payment into Court is January 5, 1931. 


The Munsif pronounced his judgment 
eight days later. On March 10, 
1931, a payment order was passed in 


favour of the defendants and I take it 
that the defendants received the amount 
thereafter. They filed the appeal to the 
learned District Judge on March 11, 1931. 

Two points have been urged before me 
by the learned Advocate for the appel- 
lant. The first is that the terms of the 
order Ex. H not having been complied 
with this suit cannot be entertained and 
the second is that the finding relating to the 
possession of the plaintiffs has been based 
partly on inadmissible evidence, namely 
on a chitta. prepared by the zemindar in 
the year 1294. I do not consider the 
second point to be of any substance, but 
the first requires serious consideration. 

The chitta of 1294 was prepared by the 
predecessors of the plaintiffs of the first 
group and recorded the lands in suit in 
the possession of their tenants, thatis of 
the predecessors of the plaintiffs of the 
second group and of one Keramat, the 
landlord of plaintiffs, of the third group. 
In corroboration of the chitta the plaint- 
iffs. of the first group proved collection 
papers for a series of years to show res- 
lisation of rent from ihe persons re- 
corded as tenants in the chitta and 
examined witnesses to prove such realization 
and the possession of the said person as 
their tenants. I do not see why the chitta 
under these circumstances would not be 
admissible in evidence either under ss. 11 
or 13 of the Evidence Act. No doubt the 
chitta being one nof prepared by a 
public servant in the discharge of his 
duty or under the authority of the govern- 
ment cannot come in under ss. 35 or 36, 
of the Evidence Act. In Ekcowrie Singh v. 
Heeralal Seal (1), their Lordships of the 
Judicial Committee ruled that it would be 
dangerous to admit in evidence a chitta 
prepared by a private person as against 
a third person without further “account, 
jntroduction or verification.” In the case 
before me the chitta in question was pro- 
duced in a suit of 1901, has been found 
to be genuine and corroborated by a mass 
of documentary and oral evidence. The 
view I take is justified by the observations 
made by Hobhouse, J. in Sudukhina v., 

(1) 11 W R P C 2; 12 M IA 136; 2B L R 4; 2 Suther 
171; 2 Sar, 399 (P 0), i 
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Raj Mohan (2). I accordingly overrule 
this contention of the appellant.. 


Regarding the first point, the High Courts 
of India have taken divergent views and 
the views taken by this Court on different 
occasions are hardly consistent with each 
other. I am bound by the decision of 
Mukherjee, A. C. J. and Fletcher, J. in 
the case of Deb Kumar Roy Chaudhury v. 
Deb Nath Barna Bipra 64 Ind. Cas. 
738 (3). which is on al fours 
with the case before me and on 
that ruling I am bound to dismiss this 
appeal, but my own inclination is that 
this suit would not be maintainable. In 
making my observations I have in view 
that limited class of cases where a time 
limit is placed for the payment of the 
costs in the conditional order made under 
O. XXII, r. 1 (2) of the Code, for those 
cases in which no time limit is fixed may 
possibly stand on a different footing. In 
the case nf Hari Nath Dass v Syed Hossain 
Ali (4), it was held without assigning 
practicallly any reason that if the costs 
were not paid within the time limit pres- 
cribed in such an order of withdrawal, the 
withdrawal must be taken as without per- 
mission to bring a new suit on the same 
cause of aclion and new suit would be 
barred under O XXIII, r.1(3).The cases 
decided by the High Courts of Allahabad, 
Madras and B mbay take the view that 
where the payment of costs is madea 
condition precedent whether a time limit 
forthe payment is prescribed or not, the 
costs must be paid before the new suit 
is instituted, and the Court would have 
no jurisdiction to entertain the new suit 
in such a case. The matter being treated 
as one of jurisdiction, payment ata sub- 
sequent stage would not confer jurisdic- 
tion on the Court and it would follow 
that no question of waiver by acceptance 
of the costs by the defendant paid after 
the institution of the new suit or out of 
time can arise. J do not consider the 
institution of the new suit without fulfil- 
ling the conditions to be an irregular 
institution only as was the view expressed 
in Abdul v. Ebrahim (5) (See Shidramappa 
v. Malappa (6), Rachpal Singh v. Sheo 


(3 BLR AC 381. 

(3) 64 Ind. Cas. 738; A I R 1920 Cal. 897. 

(4)2C LJ480; 100 WN 8, 

(5) 31 C 965. 

(6) 55 B 206; 133 Ind. Cas. 256, 33 Bom. LR 278; 
AIR 1991 Bom, 257; Ind. Rul. (1931) Bom. 368, 
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Ratan (1), Robert Fischer v.. Nagappa (8) 
and Seshayya v. Subhayya (9) The 
judgment of Mukherjee, A. C. J., Fletcher J. 
in Deb Kumar Roy Chaudhury’s case, 64 
Ind, Cas. 738 (3) proceeds upon the princi- 
ple formulated by Sir Lawrence Jenkins 
in the case of Shital Prosad v. Gaya Prosad 
(10). In the last mentioned case no time 
limit was fixed for the payment of costs, 
but the principle formulated by Sir Law- 
rence Jenkins would cover such a case. 
The learned Chief Justice holds that 
where there is no express order for dis- 
missal of the suit on non-performance of 
the condition attached to the order made 
under O. KAI, r. 1 (2), there is no 
final order determining the suit. Hesays 
in effect that the order for withdrawal 
with leave must be taken as one order, it 
is not an order for withdrawal with a 
separate order granting leave to institute 
a new suit conditional on the payment 
of costs, either before the new suit is 
instituted or before the fixed date, as the 
case may be,. (See: Mullick, J. in Syed 
Qazi Muhammad v, Lachman Singh (11). I 
consider that the reasons advanced by 
Philips, J. in Seshayy's case (9), against 
this view is cogent. A plaintiff can with- 
draw from the suit at any moment he 
likes. He does not require the permission 
or an order of the Court to do s3 (See 
Jenkins, C.J. in Mohant Biharidasji v. 
Parshotamdas (12). It is only when he 
applies for leave to institute a new. suit 
on the same cause of action that an 
order of the Court granting such leave 
is necessary. The Court can attach any 
condition, and {he condition must be 
taken to be attached to the leave to sue 
that is prayed-for. An order of the 
character I have in this suit, which does 
not specifically state that on default of 
payment of costs within the. time fixed, 
the suit will stand dismissed, must be 
construed in terms of O. KALII, r. 1, para. 
2. When an application for withdrawal 
with leave to sue again is made and the 
Court attaches a condition the plaintiff is 
at liberty to say then and there that he: 
does not accept the condition.- In that 


case the Court has to proceed with the 

(7) A I R1929 All. 692; 118 Ind Cas, 584; Ind. Rul. 
(1929) A1. 888. 

(8) 33 M 258; 6 Ind. Cas. 288; 7 M L T 225, 

(8)47 M L J 646; 82 Ind. Cas, 49974 IR 1924 Mad. 
877; 20 L W 642; 35 M L T 62; (1924) M W N 887. 

(i0) 19 O L J 529; 23 Ind. Cas. 210; A IR 1914-Cal. 
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(11) 5 Pat. 306; 96 Ind. Cas. 942; A IR 1926 Pat. 
409,7 PLTA491. > 

(12) 32: B 345; 10 Bom, L R 293 
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suit dismissing the plaintiff's application 
for withdrawal with leave to sue again. 
But if after such an order the plamliff 
takes no further steps for the prosecution 
of his suit, he must be taken to have 
accepted the conditional order. He cannot 
be heard to say afterwards that an order 
which he accepted but the terms of 
which he has not or could not comply 
with later on must be taken ito bs wiped 
cff from the record. The intention of the 
Court io put a time limit for the payment 
of costs is to settle the position of the 
parties within a reasonable time and not 
to keep the defendant in suspense of a 
further attack on him, which, acccrding to 
the view taken in the later cases of this 
Court which I have noticed above, may 
be launched many years later, may be 
till ihe last date of limitation for the 
suit. In this view of the matter my opinion 
is that the: view taken by the Allahabad, 
Bombay and Madras High Court are 
sound. At one time I thought of sending 
the case to the Division Bench so that the 
matter may, if that Court thought fit, be 
referred to a Full Bench, but asa great deal 
of time had already been taken up before 
me, I. have thought it best to consider Deb 
Kumar Roy Chaudhury’s case 64 Ind. Cas. 
738 (3), to be a binding authority on me and 
to dismiss the appeal giving the defend- 
ant-appellants leave io appeal under the 
Letters Patent. The appeal is accordingly 
dismissed without costs but leave to 
appeal under the Leiters Patent is granted. 


D. Appeal dismissed. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 124 of 1935 
June 5, 1936 
AppISON AND ABDUL RASHID, JJ. 
CHEDA LAL—PLAINTIFE— APPELLANT 
versus 
AIJAZ HUSSAIN AND OTHERS—J UDGMENT- 
DEBTORS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXII, 
rr. 11, 3,4, 8—Appeal from order in execution— 
Respondent dying during pendency—Appeai, if 
abates. f 

The words “proceedings in execution” in O. XXII, 
r. 12, Civil Procedure Code mean proceedings 
provided for in Part II and O. XXI of the 
Code, that is, they are proceedings in the 
Court which passed the decree or in the 
Court to which the decree has been sent for 
execution. An Appellate Court may have to 
consider the propriety of the orders passed by these 
Courts but the proceedings in the Appellate Court 
cannot properly be described as proceedings in 
execution. They are separate proceedings, merely 
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testing the validity of the order made by the exe- 
cuting Court. 

As no distinction has been drawn in the Civil 
Procedure Code, between appeals in .execution mat- 


ters and appeals generally, and as the provision 
ofr. 11, of O XXII, Civil Procedure Code, is 
without qualification or exception, rr. 3, 4and 8 


of the Order apply to appeals in execution matteis. 
That is, an appeal from anorder passed in execu- 
tion cannot be held to be a mere continuation of 
the execution proceedings as, to hold this to be tke 
case, would be going against the Code of Civil 
Procedure and its design. Mir Khan v. Sharfu 
(1), Sarjabai v. Dhanraj (2) and Hakim Syed 
Muhammad Taki v. Rai Fateh Bahadur Singh (8) 
dissented from, Rajah of Kalahasti v P. Jagannadha’ 
Rayanimgar (4) and Subbavarapu Ganganaidu v- 
Murru Muttenna (5), followed. Observation of Das, 
J.,in Hakim Syed Muhummad Taki v. Rai Fateh 
Bahadur Singh (3), followed. 

Consequently, an appeal from an order in execution 
abates in toto where the deceased respondent's 
interest is not divisible from the rest and the 
right to sue does not survive against the surviving 
respondents alone and the legal representative of 
the deceased is not brcught record within 
time. 2 J 

L. P. A. against the judgment of Mr. 
Justice Din Mohammad, passed in Civil 
Appeal No. 812 of 1929, datedJune 20, 1935, 
affirming that of the Subordinate Judge, 
First Class, Delhi, dated December 28, 
1928. ki 

Messrs. Jagan Nath Aggarwal and Mela 
Ram, for the Appellant. 

Messrs. Nawal Kishore, FR. K. Tandan 
and Mohammad Amin Sheik‘, for the Res- 
pondents. 

Addison, J.---In the course of an appeal 
to this Court against an order in execution, 
one of the respondents Musammat Mehr 
Sultan died on October 2, 1931, but no steps 
were taken to bring her lega! representa- 
tives on the record up to October 1, 1934, 
when the appeal came on for hearing be- 
fore a learned Judge of this Court. On 

‘that date the Counsel who represented the 
respondents brought to the notice of the 


on 


Court and the appellant’s Counsel that the’ 


lady had died some three years before and 
the Court gave the appellant one month’s 
time within which the necessary application 
to bring her legal representatives on the re- 
cord should be put in. In spite of this 
the application was not presented till Jan- 
uary 12, 1935. When the appeal again 
came on for hearing, it was contended on 
behalf of the respondent that the applica- 
tion was barred by time and that the 
appeal had abated in tolo inasmuch as 
the deceased respondent's interest was not 
divisible from the restand the right tosue did 
not survive against the surviving respondents 
alone. The learned Judge who heard the 
appeal agreed with this contention and, 
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holding that the appeal had abated in 
loto, dismissed it. Against this decision 
the appellant has preferred this appeal 
under the Letters Patent. 

On the merits there is no question but ihat 
the decision of tke learned SingleJudge is 
correct. But a new contention was raised 
before us, namely, that there could be no 
abatement under O. XXII, Civil Procedure 
Code, in the case of an appeal from an - 
order in execution. The learned Counsel 
appearing for the appellant cited three - 
authorities to this effect. The first is a 
judgment of a learned Single Judge of this 
Court in Mir Khan v. Sharfu (1) in which 
a preliminary objection ‘was raised that as 
the appellent and three respondents had 
died and no application to substitute their 
legal representatives had been presented 
in time, the appeal by and against them 
had abated and consequently the appeal 
must fail in toto. The learned Judge re- 
pelled this contention of observing that 
these were proceedings in execution of a 
decree and r. 12 of O. XXII expressly 
excluded such proceedings from the opera- 
tion of rr. 3 and 4 of the same order. 
He further held that 7. 11 did not help 
the respondents. There was no other dis- 
cussion of the question. A learned Single 
Judge of the Nagpur Judicial Commis- 
sioner’'s Court took the same view in 
Sarjabai v. Dhanraj 86 Ind. Cas. 11 (2). 
All he said was that he considered that 
the provisions of O. XXII, r. 4, read with 
r. 1) of the Civil Procedure Code, would 
-have been applicable to the case, had it 
not been for 1. 12 of the said Code. The 
same question was considered by a Full 
Bench of the Patna High Court in Hakim 
Syed Muhammad Taki v. Rai Fateh Baha- 
dur Singh (3). There iwo learned Judges 
took the view that by virtue ofr. 12 of 
O. XXI, rr. 3 and 4 did not apply to 
appeals arising out of an order passed in 
the course of proceedings in executicn of 
a decree or order and that, therefore, such 
an appeal did not abate on the death of 
the respondent. The dissenting Judge, 
„Das, J,, held to the contrary that “pro- 
ceedings in execution” as used in r. 12 
of O. XXII, meant proceedings in the 
Court which passed the decree or in the 
Court to which it was sent for execution, 


MAIR 1933’ Lah, 560; 74 Ind. Ces. 577; 5 Lah, 
: (2) 86 Ind. Cas. 11; A IR 1925 Nag. 239; 8N LJ 


` (3) 9 Pat, 379; 122 Ind. Cas. 148; A IR 1929 Pat, 
565; 10 P L T 763; Ind, Rul, (1980) Pat. 180, 
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and relating to the “execution, discharge 
or satisfaction of the decree”, but they did 
not include proceedings in the Appellate 
Court. As no distinction had been drawn 
in the Code between appeals in execution 
matters and appeals generally, and as the 
provision of r. 11 was without qualification 
or exceplion, he held thát rr. 3,4and 8 
did apply to appeals in execution 
matters. 

On the other hand, a Division Bench of 
the Madras High Court in Rajah of Kala- 
hasti v. P. Jagannadha Rayanimgar (4) 
held that the rules of abatement in O. XXII, 
of the Code of Civil Procedure applied to 
appeals against orders made in execution 
proceedings as to other appeals and that 
an appeal against an order made in exe- 
cution proceedings was not itself a pro- 
ceeding in execution of a decree or order 
within the meaning of 1. 12 of O. XXII 
` of the Code. This was followed by another 
Division Bench of the same Court in 
Subhavarapu Gangunaidu v. Murru Mut- 
tenna (5). The question has thus been 
settled so far as the Madras High Court 
is concerned. Similarly, a Division Bench 
of the Allahabad High Court in Chhanga 
Mal v. Ram Dularey Lal (6) kas also held 
that O. XXI, r. 12 of the Civil Pro- 
cedure Gode does nct exempt pending 
appeals from ihe cperation of r. 8 of that 
order even though the appeals arise out 
of execution proceedings. Lastly, a Division 
` Bench of the Chief Court of Oudhin Hari 
Saran Das v. Har Kishen Das T) fol- 
lowed the Madras and Allahabad view. 

Order XXII, r. 11, runsas follows :— 

“In the application of this order to appeals, so 
far as may be, the word ‘plaintiff’ shall be held to 
include an appellant, and the word ‘defendant’ a 
respondent, and the word ‘suit’ an appeal.” 

While O. XXIL, r. 11, is:— 

“Nothing in rr.3,4 and 86 shall apply to proceed- 
ings in execution cfa decree or order.” 

What, then, is the meaning of the words 
“proceedings in execution of a decree or 
order” inO, XXII, r. 12? The procedure as 
to execution is given in Part JI and 
O. XXI of the Code, and appeals from 
orders in execution proceedings are not 
dealt with in any of the sections dealing 
with execution. On the other hand, the 


(4) 55 M 1006; 139 Ind. Cas. 409; A IR 1932 
Mad. 574; (1932) M W N 597; 36 L W 170; 68 MLJ 
827; Ind. Rul. (1932) Mad. 681. 

9) AIR1934 Mad. 664 i 151 Ind. Cas. 777; 40 
L W 623; (1935) M W N 89; 7 RM 135(2). 

(6) 55 A 509; l44 Ind. Cas. 391; A I R1933 All 
888; (1933) A L J706; Ind, Rul, (1933) All. 429. 

(0 AIR 1934 Oudh 337;110W N917;6R O 
648; (1934) O L R 570, 
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procedure as to appeals is given in Part VI 
and O. XLI, ete, of the Code. In these 
provisions ag to appeals there is no dis- 
tinction drawn between appeals in execu- 
tion proceedings and ordinary appeals. In 
particular, if is enacted in s. 108 of the 
Code that: 

“the previsions of Part VII relating’ to appeals 
from original decrees chall, so faras may be, apply 
to appeals 

(a) from appellate decrees, and . 

(b) from ordere made under this Code or under 

any special or local law in which a differ- 
ent procedure is not provided.” 


Having regard to this, I think that the 
words “proceedings in execution” ia O. KX XU, 
r. 12, mean proceedings provided for in 
Part I and O. XXI of the Code, that is, 
they are proceedings in the Court which 
passed the decree or in the Court to which 
for execution. 
An Appellate Court may have to consider 
the propriety of the orders passed by these 
Courts but the proceedings in the Appel- 
late Court cannot properly be described as 
proceedings in execution. They are separ- 
ate proceedings, merely testing the validity 
of the order made by the execuling 
Court. 


Further, rr, 3, 4 and 8 apply in terms 
to suits while r.11 makes those provisions 
applicable to all appeals. It has already 
been shown that no distinction is made in 
the Code between appeals from orders in 
execution and appeals generally. Rule 12 
lays down that rr. 3, 4 and 8 shall not apply 


- to proceedings in execution of a decree 


or order and this is a necessary provision; 
for when a decree-holder dies, the execution 
proceedings come to an end; but it is open 
to the legal representatives of the decree- 
holder to commence fresh execution pro- 
ceedings against the judgment-debtor; while, 
similarly, a decree-holder has a right to 
proceed against the legal representatives 
of a deceased judgmenirdebtor in a fresh 
execution proceedings, provided always that 
the fresh application is within the period 
of limitation of three years. But there is 
no provision in the Ocde for a succession 
of appeals in execution matters. There can 
only be the one appeal, which hasto be 
kept alive under O. XXII, r. 11, which 
provides for all kinds of appeals. From 
the structure of the Code it can safely be 


‘said that there is a procedure for suits, 


a procedure for execution and a procedure 
for appeals; and rr. 3, 4 and 8 apply to’ 
suits by their cwn force and to appeals. 
by force of r, 11, as it was put by Das, J, 
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in Hakim Syed Mohammad Taki v. Rai 
Fateh Bahadur Singh (3): 

“In my judgment, as no distinction has been 
drawn in the Gode between appeals in execution 
matters and appeals geneially, and as the provision 
of r. 11, is without qualification or exception, IT. 3, 
4 and 8 apply to appeals in execution matters.” 

This means that an appeal from an order 
passed in execution cannct be held tobe 
a mere continuation of the execution pro- 
ceedings, as, to hold this to be the case, 
would be going against the Code of Civil 
Procedure and ils design. 

For the reasons given I would dismiss 
this appeal with costs. 

Abdul Rashid, J.—I agree. 


>. Appeal dismissed. 


RANGOON HIGH COURT 
Civil Revision Application No. 467 of 1935 
February 26, 1936 
DUNKLEY, J. 
VEDNATH SINGH AND ANOTHER— 
APPLIGANT 
versus 

U BA DIN—Oprosits Party. 

Civil Procedure Code (Act V of 1909), s. 115, 
0. XXI, rr.66, 63—Order under 0. XXI, r. 60— 
Remedy of aggrieved party—High Court, when will 
interfere under s. 115—Application under r. 58 for 
removal of attachment on ground that property 
aitached belongs to applicant — Court's duty to decide 
the nature of tttle. 

A party against whom an order under O. KAT, 
r. 63, Civil Procedure Code, is made has a 
special remedy by way of suit under r. 63, 
©, XXI, and it is a general principle that an 
application under s. 115 will not ordinarily be 
entertained when there is another certain and 
conclusive remedy open to the aggrieved party, and 
on this principle no application will be entertained 
to revise an order made under either rr. 60, 61 or 
r. 62, O. XXI, although no appeal lies from such 
order, unless it can be shown that. the Judge who 
made the order hasin making it failed to exercise 
the jurisdiction vested in him by rr. 58 to 62, 
O. XXI. 

In some cases the decision of ih? question whe- 
ther the person in possession of the attached prop- 
erty ig in possession on his own account oron ac- 
count of the judgment-debtor depends upon a con- 
sideration of the title to the property, and, there- 
fore, in such cases it is necessary, even in a sum- 
mary enquiry under rr. 58 to 62, O. XXI, Civil 
Procedure Code, to decide what is the nature of the 
title, if any, of the person in possession. In failing 
to consider these questions, which are essential to 
the right decision of the application, the Judge 
fails to exercise a jurisdiction vested in him. 
Sardhari Lal v. Ambica Persaud (1) and Hridoy 
Krishna v. Benode Behari (2), relied on, Hamid 
Bakhut Mozumdar v. Buktear Chand (3) and Mon- 
mohiney Dassey v. Radha Kresto Dass (4), distin- 
guished. 

C. R. against an order of the Sub-Court, 


Yenangyaung, dated October 9, 1935, 
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Messrs. F, S. Doctor and Shukla, for the 


Applicants. : 
Mr. Thun Tin, for the Opposite Party. 


Order.—This is an application under the 
provisions of s. 115 ofthe Code of Civil 
Procedure to revise an order made by the 
Sub-Divisional Court of Magwe under the 
provisions of O. XXI, r. €0 of the Code. A 
party against whom an crder under this 
rule is made has a special remedy by 
way of suit under r. 63, O. XXI, and if 
is a general principle that an application 
under s. 115 will not ordinarily be enter- 
tained when ihereis another certain and 
conclusive remedy open to the aggrieved ` 
party, and on this principle it has re- 
peatedly. been held that no application 
will be entertained to revise an order 
made under either rr. 60, 61 or r. 62, O. XXI, 
allhough no appeal lies from such order, 
unless it can be shown that the learned 
Judge who made the order has in making 
it failed to exercise the jurisdiction vested 
in him by rr. 58 to 62,0. XXI. In the 
present case I am constrained to hold 
that the learned Judge has so failed to 
exercise his jurisdiction, and that therefore 
his order is open to revision. 

The applicants obtained a decree against 
the Maung Khin Oil Co. Lid, and in 
execution of ihat decree they attached a 
certain cil-well at Yenangyaung. Tle 
respcndent, Maung Ba Din, then made en 
application under O. XXI, r. 58, Civil 
Procedure Code, for the removal of this at- 
tachment on the ground that the oil-well 
in question belongs tohim and has been 
in his pcssession on his own account since 
September 1932. The learned Sub-Divisional 
Judge, before whom the application came 
for disposal, heard the evidence called 
by the parties, and -came to the conclusion 
that Maung Ba Din was in possession of 
the oil-well and was in possession on his 
own account and, therefore allowed tke 
claim and wunder the provisions of - 
r. 60, released the oil-well from attachment. 
He based his decision on a deed of sale, 
dated September 23, 1932, whereby the 
Maung Khin Oil Co. Ltd., purported to 
sell this oil-well to Maung Ba Din, and 
oral evidence showing that Maung Ba 
Din had been in receipt of the royalties of 
the well. On behalf of the present appli- 
cants he was requested to consider the 
question whether any title to the well pass- 
ed to the respondent under this deed of 
sale, but he declined to do so. In the course 
of his order he stated: 
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“The Court must not go into the question of title, 
- but the Court can decide asto whether Possession is 
on behalf of the judgment-debtor or not.” 

And later in his judgment he observed, 
referring to the arguments advanced by 
learned Counsel on behalf of the appli- 
cants. 

“The questions raised by him can only be consider- 
ed in a regular suit brought under O; XXI, r. 63, 
Civil Procedure Code, and in this case. So I do not 
quote the rulings cited by him. The question of the 
validity of the sale-deed can only be considered 
in a regular suit,” 


This is a dictum which in most cases 
would be a correct statement of the law, 
but in some cases the decision of the ques- 
tion whether the person in possession of the 
attached propeřly is in possession on his 
Own account or on account of the judg- 
ment-deblor depends upon a consideration 
of the title to the property, and there- 
fore in such cases it is necessary, even in 
a summary enquiry under rr. 58 to 62, 
O. XXI, Civil Procedure Ccde, to decide 
what is the nature of the title, if any of 
the person in passession. It Sardar Lal 
v. Ambica Prasad (1), at p. 526* their 


Lordsbips of the Privy Council observed - 


as follows:— 

‘ck ® & * * the Code does not prescribe the extent to 
which the investigation should go; and though in 
some cases it may be very proper that there should 
be ag full an investigation as if a suit were in- 
stituted for the very purpose of trying the question, 
in other cases it may also be the most prudent 
and proper course to deliver an opinion on such 
facts as are before the Subordinate Judge at the 
time, leaving the aggrieved party to bring the suit 
which the law allows to him.” 

In Hridoy Krishna v. Bonode Behari 
(2), where the person in possession alleged 
the sale of the attached property to him 
by the judgment-debtor, and it was found 
that registration of the deed of sale had 
been refused, it was held that the order 
of the lower Court relating to the property 
alleged to have sold to ithe claimant 
should be set aside, and that it was 
. necessary to enquire whether the deed 
of sale was valid or not, The learned 
Judge observed: 

“The claimant made his claim to the property in 
suit on the basis ofthis dezd of sale and it appears 
now clear, that there was no deed of sale. suchas 
the law requires in favour of the opposite party. 
Consequently, it cannot be said that the Opposite 
Party No.1 was in possession of this property on 
his own account. 
established or proved, the property must be said 
to lie where it originally lay, namely the judgment- 
debtor.” 


(1) 15 © 52l; 151A 123; 59ar, 172; 12 Ind, Jur. 
210 (P ©) | 

(2) 34 OW N 254, 127 Ind. Cas. 670; AIR 1930 
Cal. 390; Ind, Rul. 3930) Cal. 878. ° 

#Page of 15 O—[Ed] cs 


164-477 &-78 


Hepat sinew v. Ü sa Diy (RANG. 


If the deed of sale has not been ' 
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On behalf of the respondent two cases have 
been cited, namely Hamid Bakiut Mozumdar 
v. Buktear Chand Mahto (3) and Mon- 
mohiney Dassee v. Radha Kristo Dass (4), 
in which it was held that the words 
“possession of the judgment-debtor or of 
some person in trust for him,” occurring 
in r. 61, refer to cases in which the 
possession of a claimant as a trustee is 
of such a character as to bereally the 
possession of the debtor, and not to cases 
in which very intricate questions of law 
may arise, and that ifthe possession of the 
person holding the property be on his 
own account, the fact that the judgment- 
debtor may have a beneficial interest or 
some title in it cannot be gone into. But 
these decisions do not cover a case like 
the present, where on the facts appear- 
ing on the face of the sale deed itselfit 
would appear that the sule-deed was in- . 
valid to pass any title to the property. 
In such acaseit is plain that the investi- 
gating Court must, in order to decide 
whether the possession of the claimant is 
possession on his own account or posses- 
sion-in trust for the judgment-debtor, come 
toa decision as to the validity of the deed 
of sale whereby the property attached is 
purported to be  conyeyed from the 
judgment-debtor to the claimant; for, as 
observed in Hridoy Krishna v. Benode 
Behari (2). 
tif the deed of sale has not been established or 
proved, the property must be said to lie where 
it originally lay, namely the judgment-debtor,” 
that is, the property still remains the 
property of the judgment-debtor and is in 
the possession of the claimant in trust for 
and on behalf of the judgment-debtor. The 
validity of the deed of sale whereby the 
oil-well in question purports to have been 
transferred from the Maung Khin Oil 
Compady, Limited, to Maung Ba Din is 
open to question onthe grounds that, al- 
though it is sealed with the seal of the 
company, it is executed by a person who 
described himself as agent of the com- 
pany, and it has not been established that 
either in lawor in fact this agent had 
authority to make a transfer on behalf 
of the company, and further it is ad- 
mitted that the transferee, Maung Ba 
Din, is a director of the company, and it 
has not been shown that this. transfer 
to a director was in law validly 
made. itis necessary that the learned 
Sub-divisional Judge should consider these 
oints and come to a decision whether this 
(3) 14 O 617. 
(4) 29 0 543, 
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deed -of sale was effectual to pass any 
title in the oil-well; for if-it be held that 
the deed is invalid, then it follows that 
Maung.Ba Din is in possession of the 
well in trust for and on account of the 
Maung Khin Oil Company, Limited, and 
in that case his application for removal 
of the attachment must be disallowed. In 
failing to consider these questions, which 
were essential 10 the right decision of 
the application, the learned Sub-Divisional 
Judge failed to exercise a jurisdiction 
vested in him. The applicationin revision 
is, therefore, allowed, and the order of the 
Sub-Divisional Court of Magwe, dated 
October 9, 1935, removing the attachment on 
oil-well No. 3839, is set aside, and the 
application of the respondent, Maung Ba 
Din, for removal of the attachment is re- 
manded.to the Sub-Divisionel Court for 
disposal .in accordance with law. The 
costs of the present application in revi- 
sion will abide the result of the application 
for removal of attachment; Advocate’s fee 
in this Court three gold mohurs. 


D. Application allowed. 


——— 


"| LAHORE HIGH COURT 
Civil Regular Second Appeal No, 336 
of 1936 
June 5, 1936 
AGHA HAIDAR, J. 
MIRAN BAKASH—DETENDANT—VENDEg— 


APPELLANT 
VveTSUs 


voko la 
MOHAMMAD AKRAM KHAN—Prarnetsy 
AND ANOTHER— VENDOR—RESPONDENTS 

_Res judicata—Superior Court finally deciding par- 
ticular. point—Decision not resting on finding of 
lower Court—Finding of lower Court, whether can 
have effect of res judicata—Pre-emption—Custom of 
—Village having custom of pre-emption—Village 
extending—Extension, af has that custom. 

When a suit is ‘finally decided” on a particular 
point by a superior Court any finding recorded by 
the Courts below, which has not been dealt with 
by the Court of appeal, would not have the binding 
effect of res judicata. Chunder Coomar Mitter v. 
Stok Ohad deed ANG Da Singh v: Sitaram 

17 TL uila sgha i 
Das paweh ghar Ali Khan v. Ganesh 

_the custom of pre-emption prevai in 
particular town and the same town Phad eA 
in the ordinary course cf things, the custom cf 
pre-emption would also be enforceable in the ex- 


tended boundaries of the original town where the ` 


ee had prevailed, 

Second appeal from the decree of t 
District Judge, Attock at Ga Ki 
dated December 17, 1935, reversing that 
of the Subordinate Judge, Fourth. Class, 


MIRAN BAKHSH v. MOHAMMAD AsBAM KHAN (LAH. 


ist ia 


Attock, at Campbellpore, dated January 9, 
1935. 

Messrs. Qabul Chand and Shamair Chand, 
for ihe Appellant. 

Messrs. Ghulam Mohyud-Din Khan and 
Abdul Aziz Khan, for the Respondents. 

Judgment.—These are two connected 
appeals arising out of two preemption 
cases. The learned District Judge had 
disposed of the two appeals before him 
by one judgment and I propose to do 
the same. 

On January 2), 1933, Mohar Chand 
defendant No. 1 sold the property in suit 
to Miran Bakhsh defendant No. 2. The 
land in suit is situated in “urban area 
Urtak,’ Teksil Attock. On January 16, 
1984, the plaintiff Mohammad Akram 
Khan brought the present suit for pre- 


-emption on the ground that he was a 


joint. owner and, therefore, had a superior 
right of pre-emption. He further alleged, 
that there was a custom of pre-emption , 


. prevailing#in the “urban area Urtak.” With 


the question of price we are not concern- 
ed because it is concluded by the con- 
current findings of fact arrived at by 
the two Courts below. The defendant 
vendee pleaded that no custcm of pre- 
emption prevailed in the “urban area 
Urtak” and that the matter was conclud- 
ed by a previous. judgment Ex. D. 10 
which operated as res judicata. The trial 
Court has held that the plaintiff had a 
superior right because he was a joint 
owner. It further held that no custom of 


pre-emption was proved to exist in the 


area in suit which was urban immovable 

property. lt accordingly dismissed ihe 

plaintiffs suit. The plaintiff went up in | 
appeal. The learned District Judge has 

held that the previous suit between the 

parties did not operate as res judicata. He 

also recorded a finding that “urban area 

Urtak” was a part of Urtak and was 

not a new sub-division, and as the custom 

of pre-emption 
Urtak Hazro and Urtak Proper, it may 
be taken to prevail in “urban area Urtak” 
also, which was a part of the same sub- 

division. He accordingly allowed the 
plaintiff's appeal and decreed the claim. 
Tke defendant vendee has come up to 
this Court in second appeal. 

Mr. Qabul Chand, tke learned Counsel for 
the defendant-appellent, has strongly relied 
upon Es. D 10. This isa judgment inter 
partes and no doubt it was keld by’ 
Mehta Lekh Raj, Mungif First Cless, on 
March $1, 1919, that the area in dispute 


admittedly prevailed in, . 
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in that suit was an oul-growth of mohalla 
Urtak and was not agricultural land, and 
therefore, no custom of pre-emption existed 
in the locality. The matter, however, did 
not rest there but ultimately came .up to 
the High Court in second appeal (No. 
2591 of 1919) which was decided by a 
Division Bench of the Lahore High Court 
on January 31,1923. The learned Judges 
‘formulated the following point for their 
determination :— 

“The question then remains whether the plaint- 
iff at the time of the sale, in respect of which 
he claims to preempt, was a cc-sharer in the 
undivided holding.” - 
and they came to the conclusion that 
the plaintiff was not such a co-sharer and 
had no such right. On this ground alone the 
plaintiff's snit was thrown out and the 
question as to whether the 
pre-emption prevailed in the locality was 
left ‘open and was not gone into. Now, 
it has .been -established by a 
decisions of 
and of their 


Lordships of the Privy 


Council that when a suitis “finally decided’ ~ 
on a particular point by a superior Court : 


any finding recorded by the Courts below,. 


which has not been dealt with by the: 


Court of appeal would not have the bind- 
ing effect of res judicata. If any authori- 
ties were needed in support of this pro- 
position reference may be made to Chunder 
Cvomarj Mittar v. Sib Sundari Dassee (1), 
Sheosagar Singh v. Sitaram Singh (2) and 
also to Abdullah Asghar Alt 
Ganesh Das (3). 
‘therefore, cannot be treated as res judi- 
cata in view of the final decision of the 
vase by this Court. 

It was admitted before the lower Ap- 
pellate Court that the custom 
emption prevailed in Urtak Hazro and 
Urtak Proper and it has been held by 


the learned District Judge that the “urban - 


area Urtak” was a part of the same sub- 
division and was, in fact, an expansion 
of the same. 
which in second appeal cannot be chal- 
lenged. Accepting this finding, it follows, 
as a matter of course, that if the custom 


of pre-emption prevailed in a particular’ 


town and the same town expended in the 


ordinary course of things, the custom of. 


(1) 8 C631; ILC L R22. 
@) 24 C616; 241 450;1 C W N 297; 7 Sar. 12: 


O). 
- (3f 45 O 412; 42 Ind, Oas. 959; 44 IA 213; AIR 
1917 P O 201; 128 P W R 1917; 22 M LT 451; 22 
OW N1214; 3P L W 381; 260 LJ 568; 15A LJ 
889; 19 Bom. L R 9725 
PL BR 1917; (1918) M WN 7(PO). 


b. i. Maxttbaw MUHAMMAD v. t V. dionduaian (MADR) . 


custom of: 


series of: 
the High Courts in India~ 


Khan v.. 
The judgment D. 10,: 


of . pre~" 


This is a fioding of fach. 


97 37 MLJ12; TLW 62; 192. 
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pre-emption would also be enforceable in 
the extended boundaries of the original 
town where the custom had prevailed. 
We know that many towns are extending 
their boundaries from various causes and 
it does not stand to reason that simply 
because those towns have expended, the 
right of pre-emption would not be avail- 
able to people living in the outer fringe. 
of the enlarged town and must be con- 
fined to the older and narrower limits, 
which at one time indicated the particular 
geographical unit. 

In my opinion, the judgment of the 
learned District Judge, having regard to 
the finding recorded by him, is correct. 
I, therefore, affirm the same and dismiss. 
the appeal with costs. l AAO 

Itis admitted by the parties that this 
decision would govern the decision in the. 
connected appeal No. 337 of 1936, which 


„is also dismissed with costs. 


D. Appeal dismissed. 


paa 


MADRAS HIGH COURT 
Appeal Against Order No. 324 of 1934 
April 2, 1936 
Panpeane Row, J., 

3. E. MAKUDAM MOHAMMAD— 
PLAINTIFF —APPELLANT 


VITEUS 
T. V. MOHAMMAD SHEIK ABDUL 
-QADIR AND ANOTHER—DEFENDANTS— | 
RESPONDENTS ae 
Civil Procedure Code (Act V of 1908), 0. XXII, - 
r. 3—Parties agreeing to adopt particular procedure ` 
for deciding sutt—Hstoppel against appeal from: 
decree. i 
When a party invites the Oourt to adopt a pro- 
cedure which is not contemplated by the Code ` 


. of Civil Procedure and is in fact a procedure 


extracursum curize he cannot turn round and say 

that the Court is to blame for adopting the very : 
procedure which he invited the Court to follow. 

Even if an agreement between the parties to adopt 

a particular procedure for deciding the suit may 

not amount to an adjustment, the doctrine of estoppel - 
may come in ani prevent the unsuccessful party 

from appealing against the decree. Burgess v. Morton . 
(1), referred to. 

A. against an order of the Court of the 
Subordinate Judge of Tinnevelly ( Principal , 
Subordinate Judge) in A. 8. No. 85 of 
1933 preferred against the decree of the 
Court of the District Munsif Tinnevelly in, 
QO. S. No. 279 of 1931 (O. S. No. 507 of 
1930, District Munsif's Court, Srivaikuntam.) | 

Mr. S. Ramachandra Aiyar, for the Ap: 


pellant. ; i 
Messrs. T. S. Ramasami Aiyar and K, 9. 


Desikan, for the Respondents 
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" Judgment.—This is an appeal from the 
order of the Principal Subcrdinate Judge of 
‘Tinnevelly, dated February 20, 1934, rever- 
sing in appeal the decree of the District 
Munsif of Tinnevelly dated January 27, 
1933 in O. S. No. 279 of 1931 and remanding 
that suit for fresh disposal in the light of 
the observations made by him. The suit 
was one for a declaration of the plaintifi’s 
éxclusive title to a house and for cancel- 
lation of the entry of the 2nd defendant's 
name in the house-tax payment register 
of the Union Board as the joint owner 
of the house along with the plaintiff and 
also for a mandatory injunction directing 
the President of the Union Board, the lst 
defendant, to strike off the 2nd defendant's 
name from the register. 

The really contesting defendant was the 
2nd defendant who denied the title of the 
plaintiff. A number of issues were fram- 
ed by the trial Court but after all the 
evidence had been taken, both parties 
made an endorsement on the plaint to 
the effect that if with the key produced 
by the 2nd defendant the Commissioner 
to be sent by the Court could open the 
door of the house and the 2nd defendant's 
things were found in the house, the suit 
should be dismissed and that otherwise 
the suit should be decreed. 

As both sides agreed to have the suit 
decided in this way a commission was issued 
by the Court and the Commissioner found 
that the key given by the 2nd defendant 
would not fit any of the locks, that on 
the’ other hand, the locks were opened 
with the keys produced by the plaintiff 
and the articles found in the house were 
plaintiff's articles. 

After this report was made the 2nd de- 
fendant wanted to resile from his agree- 
ment and to have the suit disposed of 
on the basis of the evidence recorded in 
the suit. This application by the 2nd 
defendant was dismissed and the plaintifi’s 
suit was decreed with costs as against the 
2nd defendant. 


The 2nd defendant appealed to the Sub- 
ordinate Judge and in appeal the learned 
Subordinate Judge was of opinion that 
the District Munsif was not justified in 
decreeing the suit on the strength of the 
joint endorsement made on the plaint by 
the parties and that he should have 
decided the suit in the light of the evi- 
dence recorded in the suit. He accord- 
ingly set aside the decree of the District 
_Munsif and remanded the suit for fresh 
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disposal. The present appeal is fsom the 
order of remand. ` 

A good deal of argument has been 
addressed in the appealto show that the 
joint endorsement amounts to an adjust- 
ment of the suit within the meaning of 
O. XXII, xr. 8, Civil Procedure Cede. 

A number of authorities have been 
quoted, but I think it is unnecessary to 
decide in this appeal whether the joint 
endorsement amcunts to an adjusiment 
within the meaning of O. XXII, 17.3, 
Civil Procedure Code. Even assuming 
that it is not an adjustment the fact re- 
mians that the 2nd defendant himself 
requested the Court to decree the suit in 
favour of the plaintiff if a certain thing 
happened, namely, if the key that was 
produced by him did not fit the lock. 
The Court did what it was asked to do 
by the 2nd defendant. After this was 
done, namely after a Commissioner was ap- 


pointed and it was actually found 
that the key did not fit the lock it 
was not open to the 2nd defend- 


ant to resile from what he had staied 


before in Court. When a party in- 
vites the Court to adopt a procedure 
which is not contemplated by the Ccde 


of Civil Procedure and is in facta proce- 
dure extra cursum curiae he cannot turn 
round and ‘say that the Court is to blame 
for adopting the very procedure which 
he invited the Court to follow. There is 
such a thing as estoppel apart from the 
question of adjustment and the doctrine 
of estoppel would apply to a party who 
attempts to blow hot and cold in this 
fashion. 

As ‘was held in Burgess v. Morton (1) 
where with the acquiescence of the parties 
the Judge departed from the ordinary 
course of prccedure and decided upon a 
question of fact, it was incompetent for 
the parties afterwards to contend that 
they have an alternative mode of prcceed- 
ing with the trial esif it had been heard 
in due course. Lord Watson observed in 
that case that there were several decisions 
of the House of Lords which affirmed 
“that the judgment of the Court below 
pronounced extra cursum curaie is in the 
nature of an arbiter's award and that zs a 
general rule at least no eppeal from it 
will lie.” 

In this particular case it is clear that the 
decree passed by the District Munsif 
must be deemed to be a decree passed 
with consent of both farties and it is 


(1) (1896) A O 136; 62 L J QB 321; 73 L T 713, 
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not open to either party to appeal from it. 
On this g ‘ound alone it would follow that the 
appeal must succeed. - The 2nd defend- 
ant is not entitled to appeal from the 
decree of the District Munsif and 
the decree could not be varied or 
reversed in appeal by the Subordi- 
nate Judge. The order of the Subordi- 
nate Judge reversing the decree and 
remanding the suit must be set aside, 
and the decree of the District Munsif res- 
tored. The appellant is entitled to have 
his costs in this Court and in the Court 
below from the 2nd defendant respondent. 
The Ist respondent will bear his own cost. 
Leave to appeal is asked for but I see no 
reason to grant it. 
A. Appeal -dismissed. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 192 of 1932 
April 15, 1933 

THoM AND RAOHHPAL SING, JJ. 
Shah RAM CHAND—Puatntire— 
APPELLANT 
versus 
Pandit PARBU DAYAL AND OTAERS— 
DEFENDANTS— RESPONDENTS. 

Transfer of Property Act (IV of 1832), _ s. 60— 
Mortgage—Integrity of, when broken—Integrity 
remaining intact—Each item, if liable for whole 
amount due. , 

Under s. 60, Transfer of Property Act, the integ- 
rity of a mortgage is not broken except where the 
mortgagee has purchased or otherwise acquired as 
proprietor a certain portion of the property mort- 
gaged. So long as the integrity of a mortgage 
remains intact, each item of the property mortgag- 
ed, where there are distinct and separate items, is 
liable for the whole amount due under the mort- 
gage. Where no partof the mortgaged property 
has been acquired by the mortgagees or their suc- 
cessors, it must be held that the integrity of the 
‘mortgage has not been broken. 


F. ©. A. from a decision of the Sub-Judge, 
Agra, dated February, 18, 1932. 

Messrs. K. Verma and Ladli Prasad Sinha, 
for the Appellant. 
Messrs. S. K. Dar, Gopinath Kunzru and 
G. S. Pathak, for the Respondents. 


Judgment.—tThis is a plaintiff's appeal 
in a suit for redemption. The plaint as 
originally framed has been amended, and 
in the end the plaintiff sought the redemp- 
tion of certain village which he had brought 
upon payment to a mortgagee of the sum of 
Rs. 12,894. The defendants demanded a 
sum of Rs. 59,500. The lower Appellate 
Court has decreed the suit on condition 

“that the plaintiff pay to the defendants the 
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sum of Rs. 30,000. The property which the 
plaintiff seeks to redeem, is the village of 
Matamai in the district of Agra. One 
Nawal Singh wasthe owner of this vil- 
lage andsix others, namely, 2 Sherpur, 3 
Salempur 4 Phulaichi, 5 Undhi, 6 Matsena 
and 7 Larhupur Chakarpur. On January 6, 
1882, Nawal Singh mortgaged villages Nos. 1, 
2,3 and 4 to Bast Ram and Ram Kishan for 
the sum of Rs. 25,000. On January 13, 
1893, Nawal Singh mortgaged villages Nos, 
1 and 7 to the ancestor of the plaintiff for 
the sum of Rs. 10,000. On June 24, 1893, 
Nawal Singh mortgaged villages Nos. 1, 
2,3,4and 5 to Bast Ram and  Ghasi 
Ram, son of Ram Kishan. Bast Ram and 
Ram Kishan were the mortgagees under 
the mortgage of January 6, 1882. The 
mortgage consideration under the mortga- 
ge of June 24, 1893, was Rs. 40,000. 
Rs. 27,000 of this represented the amount 
due by the mortgagor to the mortgagees 
under the mortgage of January 6, 1882. 

Nawal Singh died in the year 1896 
leaving a widow. His widow died 
in the year 1900. Nawal Singh's heirs 
onthe death of the widow were Fateh 
Singh, defendant No. 5. and Tej Singh 
the father of defendant No. 6. Fateh Singh 
and Tej Singh were nephews of Nawal 
Singh. On March 31, 1905, Fateh Singh 
and Tej Singh executed a usufructuary 
mortgage in favour of Ghasi Ram of the 
villages Nos.1,4,5 and6 for the sum of 
Rs. 1,03,200. On March 3l, J905, 
Rs. 68,097-3-10 were due under the mort- 
gage of June 24, 1893; Rs. 34,048-12-2 
were due to the mortgagee under another 
bond and the sum of Rs. 1,054 was paid 
by the mortgagee to the mortgagors in 
cash. Under the provisions of this latest 
mortgage the mortgagors were given the 
option of redeeming villages Nos. 1 and 
5 separately for the Rs.59.500 and the 
right of redeeming villages Nos. 4 and 6 
separately for the sum of Rs. 43,700. If 
however the mortgagors wished to make 
a separate redemption under the provisions 
of the deed, they were bound to redeem 
villages Nos. 4and 6 in the first place. 
Ghasi Ram, the mortgagee under the 
mortgage of March 31, 1905, died and was 
succeeded by his widow Musammat Incha 
Kuar. She succeeded to the mortgage along 
with the widow of Ghasi Ram’s brother. 

In the year 1909, one Keshav Deo ob- 
tained a simple money decree against 
Musammat Incha Kuar and her sister-in- 
law. This decree he put into execution in 


1910 andputup the mortgage of March 


“614 
‘31, 1905, to auction. The mortgagee rights 
in villages Nos.1 and 4 were purchased 
by Punna Lal and Peare Lal, defendants 
Nos. 1 and 2, for the sum of Rs. 13,000. The 
sale was effected on December 20, 1910, 
and confirmed in February 1911. After 
the sale Ghasi Ram’s heirs, namely Musam- 
mat Incha Kuar and her sister-in law, 
remained in possession of the mortgagee 
tights in respect of villages Nos. 5 andG 
under the mortgage of March 31, 1905. 
Villages Nos. 4, 5 and 6 have been redeem- 
ed; No.4 forthe sum of Rs. 21,500, No. 5 
for the sum of Rs. 29,500 and No. 6 for 
“the sum of Rs. 22,200. In other words 
Rs. 73,200 due under the morigage of 
‘March 31, 1905, have been repaid and 
‘villages Nos. 4, 5 and6 have been re- 
leesed. The plaintiff now seeks to redeem 
-village No. 1 ‘and offers the sum of 
Rs. 12,894 forthe release of the village 
‘from ils liability under the mortgage of 
March 31, 1905. A suit was brough upon 
the mortgage of January 13, 1893, suit 
No. 50 of 1911. A decree was passed in 
this suit on August 3, 1911, and the mort- 
gaged prcperty was sold and bought by 
the plaintiff on March 22, 1923. The 
plaintiff bought village No. 1, but his 
purchase is subject to the prior charge 
created by the mortgage of January 6, 
ieee It isa rane a admission that this 
charge was continued the mortgage 
June 24, 1893, and March 31, 1905." sa 

The plaintiff on the one hand contends that 
be is liable only for a proportion of the 
balance of ihe sum due under the 
mortgage of March 31, 1905. The defend- 
ants upon the other hand contend that the 
Plaintiff is liable for the whole balance 
namely the difference between Rs. 1,03,200 
and Rs. 73,200. Learned Counsel for the 
appellant contended that on March 31 
1805, when the usufructuary mortgage was 
executed, the liability, so far as village 
No. 1 was concerned, under the mortgages 
of January 6, 1882, ard June 24, 1893, 
amounted io roughly Rs. 46,000. At most, 
therefore, he contends, the liability of 
village Ne. 1 is Rs. 12,894, which sum 
is arrived at by apportioning the liability 
of Rs. 46,000 according to the respective 
values of villages Nos, 1, 4, 5 and 6 
mortgaged under the mortgage of March 
31, 1905. The value of the Villages, learned 
Counsel contended, wes proportionate to the 
amount of Government revenue payable 
in respect of each. The Government 
revenue infrespect of village No. 1 was 
Rs. 800, in !respect of Village No. 2, 
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Rs. 520, in respect of village No. 3, Rs. 
800 and in respect of village No. 4, Rs. 690. 
The total amount of Government revenue 
payable in respect of the four villages is 
therefore Rs. 2,810. The share of the 
liability under the mortgage of March 31, 
1905, to be borne by village No. J, there- 
fore, learned Counsel contended, -was in the 
proportion of Rs. 800/2,810 of Rs. 46,000 
(roughly). The exact sum representing the out- 
standing liability of village No. 1 under the 
mortgage of March 31, 1905, learned Counsel 
stated to be Rs. 12,891, the amount offered 
by the plaintif for the release of village 
No. 1 from the mortgage liability under the 
mortgage of March 31, 1905. 

Learned Counsel for the defendants 
upon the other hand contended, as al- 
ready observed, that village No. 1 was 
liable for the whole of the outstanding 
balance due under the mortgage of 
March 31, 1905, ihat is, the difference 
between Rs. 1,03,200 and Rs. 73,200, viz. 
Rs. 33,000, the sum which, tke learned 
Subordinate Judge has directed, should be 
paid by the plaintiff before the property 
is released. The argument of learned 
Counsel for the defence was that under 
the mortgage of January 6, 1882, a cer- 
tain liability was placed upon village 
the liability for ihe whole 
of the mortgage sum of Rs. 25,000 plus 
accumulating interest. This liability was 
continued in the mortgages of June 24, 
1893 and March 31, 1905. It is not dis- 
puted that, so far as village No. 1 is 
concerned, the mortgage of March 31, 1905, 
is prior to a certain extent to the mortgage 
of January 13, 1893, inasmuch as the 
liability under the earliest mortgage of 
January 6, 1882, was continued by the 
mortgage of June 24, 1893, and the mortgage 
of Merch 31,1905. This liability having 


“been continued, learned Counsel contended, 


the integrity ofthe mortgage, so far as 
village No. 1 is concerned, has never been 
broken and therefore the village has 
remained liable for the total amount due 
in respect of the original of January 6, 
1882. On June 24,1893, this amount was 
Rs. 27,200. On March 31,1905, according 
to learned Counsel for the appellant, the 
amount due was about Rs. 46,000. Ac- 
cording to learned Counsel for ihe 
defendanis, the amount due in respect of 
this liability was Rs. 55,000. Whether 
the amount duein respect of the liability 
on March 31, 1905, be Rs. 45,000 or 
Rs. 55,000 is a matter eof no importance, 


-because the defendants have preferred no 
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croes-ohjection to the order of the learned 
Subordinate Judge that village No. 1 
may be redeemed upon peyment to the de- 
fendants cf the sum of Rs. 30,000. 

Under s. 60, Transfer of Property 
Act, the integrity of a mortgage is not 
broken except where the mortgagee has 
purchased or olherwise acquired as 
proprietor a certain portion of the proper- 
ty mortgaged. Now so long as the i 
tegrity of a mortgage remeins intact, each 
item of the property mortgaged where there 
are distinct and separate items, is liable for 
the whole amount due under the mort- 
gage. Inihe present case no part of the 
mortgaged properly has been acquired by 
the morigagees or their successors. We 
must hold therefore that the integrity of 
the mortgage has not heen broken. It 
follows that village No. 1 is liable in 
respect of the total sum which would have 
been due under tke mortgage of January 
6, 1882, had that mortgage not been ab- 
sorbed in the later mortgages. Learned 
Counsel for the appellant strenuously 
contended in a very able and ingenious 
argument that village No. 1 was not lia- 
ble for the outstanding amount under 
the mortgage of March 31, 1905. He 
urgedthat the sum of Rs. 73,200 having 
been repaid tothe mortgagees, a certain 
proportion of that sum should be appro- 
priated tothe reduction of the amount of 
liability upon village No.1 which resulted 
from the charge created by the mortgage 
of January 6, 1882, which charge was con- 
tinued in the two later mortgages of January 


24,1893, and March 31, 1905. At first 
sight this argument seems eminently 
reasonable. In our opinion, however, it is 


completely met by the contention of the 
learned Counsel for the defendants that 
village No. 1 was saddled with a certain 
liability by the mortgage of January 6, 
1882, and this liability has heen continued 
by the two later mortgages; and as the 
integrity of mortgage, so far as village No. 
1 is concerned, remained intact, the 
mortgagees were entitled toplace the whole 
of that liability upon village No.1. 

The total amount of that liability is cer- 
tainly not less than Rs. 48,000 according 
to learned Counsel for the appellant. There 
igs no evidence to show that Ihe mortgagees 
apportioned the liability and appropriated, 
as they might have done, the payments 
made in redemption to the reduction of 
the respective liabilities resting upon each 
of the four villages covered by mortgage of 
March 31, 1905, after apportionment, In the 
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year 1905 itis clear the mortgagees wera 
entitled to recover the whole amount due in 
respect of the mortgage of January f, 
1882, by the sale of village No. 1. The 
acceptance of certain sums by the mort- 
gagees and the release of villages Nos. 4,5 
and 6 cannot, in our judgment, effect 
a reduction of the liability to village No. 1 
continued from the morlgage of January 6, 
1882. Taking that liability to be'Rs. 46,000 
in the year 1905, solong asthit sum or 
a lesser sum remains due, under the 
morigage of March 31, 1905, the mortgagees 
are entitled to release it from village 
No. 1. Rupees 30,000, the difference between 
the mortgage consideration and Rs. 73,000 
repaid, has been fixed as the redemption 
amount in the present suit by the learned 
Subordinate Judge. In our judgment if any 
sum up to Rs. 46,000 is outstanding under the 
mortgage of 1905, that amount is payable 
by the plaintiff on the redemption of 
village No. 1. In the result we uphold the 
decision of the learned Subordinate Judge. 
The appeal is accordingly dismissed with 
costs. The time for payment of the re- 
demption amount of Rs. 30,000 by the 
ae is extended by six months from this 
ate. 

N. Appeal dismissed. 


— 


MADRAS HIGH COURT 
Civil Appeal No. 501 of 1931 
September 20, 1935 
VARADAOHARTAR AND STODDART, JJ. 
ANJANEYA SASTRI-—Derenbint No. 3— 
APPELLANT 


TETSUS 
KOTHANDAPANI CHETTIAR AND OTIBRS 
—PLAINTIHES Nos. 2 AND 3 AND DEFENDANT 
No. 2—RESPONDENTS 

Civil Procedure Coie (Act V of 1903), s. 92, 
0. I, r. 3—Suit relating to trust—Consent of Adro- 
cate-General, when required—Denial by trustes of 
existence of trust to property in his possession— 
Jurisdiction of Civil Court, tf ousted—Relief 
against third party -Prosedure under s. 92, whether 
summary— Limitations arising out of conflict of 
jurisdi:tiontin Chancery Courts, whether applicable— 
Scope of s. 92—Person in possession of property as 
heir of or claiming through settlor or trustee, 
denying trust, whether proper purty tn sut un ker 
s. 92—Joinder of pariies—Persons to be added as 
defendints, whether should be intereste] in all 
reliefs. A 
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Advoeate-General or the Collector, It was certainly 
not the intentim ofthe Legislature that every suit 
which may in any sense relate‘to a trust should b> 
brought only after obtaining such consent. (p.619, 
col. 2.] 
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A distinction ought tobe drawn between a case 
when an absolute stranger in possession of proper- 
ty alleged to belong tothe trust either denies the 
trust or pleads adverse possession against the 
trust, and one in which a person who has come 
into possession of the alleged trust property through 
or inthe right of the settlor or of a trustee, denies 
the existence of the trust or the title ofthe trust 
to the property in his possession. It is not right 
to assimilate the position of the latter to that ofa 
trespasser. The mere fact of a trustee de jure 
or de facto denying the existence of the trust 
or the title of the trust to the property in his 
possession dces not oust the jurisdiction of the 
Court under s. 92, Civil Procedure Code [p. 618, 
col, 1. 

In l ait under s. 92, Civil Procedure Code, no 
relief can be granted as against third parties, 
ibid 
c Th procedure under s. 92 of the Civil Procedure 
Code, isin no sense summary; and so farat any 
rate as the Advocate-Gencral is concerned, it is 
doubtful if the section can be regarded as prescrib- 
ing only a cumulative remedy in the sense that he 
has aright of suit independently of the section ; 
cl. 2,8, 92, would indicate the contrary. [p. 618, 
col. 2 

potion 92, Civil Procedure Code, has no doubt 
been modelled onthe practice of the Chancery 
Courts, but as that division of jurisdicion is not 
part of the Law of India, limitations arising out of 
that conflict of jurisdictions have no direct applica- 
tion herelp. 619, col. 2.) 

Section 92 is in a sense an enabling section in 
that it confers on two or more members of the 
public aright toseek relief without any prcof of 
special damage. But once the Court is moved, the 
scope of its enquiry must be determined in the 
light of what is germane to the various matters 
indicated in s. 92 and not by reference to the right 
of the plaintiffs to particular reliefs, [ibd] 

The rules relating to joinder are based on the 
principles of avoiding multiplicity of suits not 
merely as involving waste of time and money but 
also possible conflict of decisions. It is not neces- 
siry to justify the addition of a defendant that he 
should be interested in all reliefs or questions 
arising between the plaintiff andthe other defend- 
ants, [p 620, col. 1.) 

In a suit under s. 92, Civil Procedure Code, a 
person who is in possession of the trust property as 
heir at law of or claiming through the settlor or 
trustee, but denying the trust is a proper party and 
ought to be impleaded asa defendant even though 
no relief can be granted against him. [p. 626, 
cols, 1 & 2.] 

[Case-law discussed. | 

Persons suing under s, 92, Civil Procedure Code, 
have to establish as their cause of action that 
there is a trust express or constructive created for 
public purposes ofa charitable or religious nature 
and that it has been broken. [p. 626, col. 2.] 

A declaration, that the property in “the hands 
of strangers belongs to the tiust, cannot be had in 
a suit under s, 92, Civil Procedure Ccde. 


CG. A. against a decree of the Small 
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of 1930. 
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Mr. K. Narasimha Ayyangar, for the Res- 
pondents. 

Varadacharilar, J.—This appeal arises 
out of a suit unders. 92, Civil Procedure 
Code. The subject-matter of the trustis a 
choultry of which defendant No. 1 became 
the trustee and manager (sometime 
between 1893 and 1897) under the pro- 
visions of (Ex. D-1), an agreement between 
himself and his adoplive mother plaintiff 
No.1, dated June 22, 1888 Since 1903 
defendant No. 1 would appear to have 
been ignoring the trust and treating the 
property as his own. One of his sons 
purported to alienate his share in the 
property to one Natayanaswami Chettiar 
under wkom defendant No. 2 claims. 
Defendant No.3 has become the purchaser 
of the suit property in execution of a decree 
obtained against defendant No. 1 in 
Small Cause Suit No. 2496 of 1927 on the 
file of the Kumbakonam Small Cause 
Court. The result has been that for 
many years past the suit property is not 
being used for the purpose of the trust 
at all and defendant Nc. 1 has been 
clearly guilty of breach of trust. This 
suit was accordingly filed for the removal 
of defendant No. 1 from the office of trustee, 
for the appointment of a new trustee and 
for the settlement of a scheme for manage- 
ment. 

In view of the principal contentions 
pressed in the appeal, it is necessary to 
refer tothe reason given in the plaint for 
impleading defendants Nos. 2 and 3. In 
para. 15 it is stated: 

“Though no relief by way of recovery of posses- 
sion can be legally claimed against them in this 
suit still they are proper parties to the action in 
order to enable the Court effectually and complete- 
ly to adjudicate upon and settle all the questions 


involved in the suit and to prevent multiplicity of 
suits.” 


It has been explained before us that 
this course was adopted at the instance of 
the Advocate-General who when applied 
to fer sanction, wished to make sure that 
it will not be a collusive suit between 
the plaintiffs and defendant No. 1, as 
the only persons interested in asserting 
that the suit property was private property 
and not trust property, were defendants 
Nos. 2 and 3. If this is what happened, 
the plaintiffs would have run a serious 
tisk if they had deleted the names of 
defendants Nos. 2 and 3 from the record 
ef: Mohadeen Saheb v. Fakruddin Saib 
(1). Defendant No. 1 remained ex parte 


63h 21L W 71; 85 Ind, Cas. 1046; A I R 1925 Mad. 
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and died during the pendency of the 
suit. As anticipated by the Advocate- 
General, defendants Nos. 2 and 3 contend- 
ed that the suit was collusive and that 
the plaint property did not belong to any 
trust and much less to a public, religious or 
charitable trust. They further took the 
objection that they were neither necessary 
nor proper parties to the suit and that the 
suit was bad for misjoinder of ‘parties 
and causes of action. The learned Sub- 
ordinate Judge found that the suit propely 


had been dedicated to a public charitable - 


trust and had been used as such from 
1880 to 1903. On the fourth issue which 
-Taised the question of misjoinder he held 
that as defendants No. 2 and 3 claimed 
right to the suit property they were 
necessary parties to the suit and thatthe 
suit was not bad for multifariousness. 
Two questions have been argued in this 
this appeal on behalf of defendant No. 3; 
(1) on the merits, that the learned Judge 
should have held that atrust within the 
meaning of s. 92, Civil Procedure Code, 
had not been established; (2) as a question 
of procedure. that the learned Judge should 
have held that defendants Nos. 2 and 3 
Were neither necessary nor even proper 
parties to the suit. ` 

The question on the merits may be 
briefly disposed of. The intention to build 
a choulfry in the rame of first defend- 
ant's adoptive father was statedin Ex. A 
as early a8 in 1875. The evidence shows that 
the choultry was built between 1880 and 
1885 and this is confirmed by the recital in 
Ex. B. Some years after altaining majority 
defendant No. 1 brought O.S. No. 53 of 1887 
against bis adoptive mother; and in com- 
promising it, the parties entered into the 
agreement Ex. D-1 wherein the choultry 
is referred to eas an existing charity, and 
provision is made for its management by 
defendant No. 1's paternal uncle end, 
after his death, by defendent No 1. 
Even inthe terse deed (Ex. G) taken by 
defendant Nc. 1 in June 1897, in respect 
of a portion of the suit property, the 
building is referred to as “the charity 
ehculiry” which came to bhim under Ex. 
D-1 after the death of his paternal uncle. 
And provision is made therein for a 
lamp being lit every evening and kept 
all the entrance of the choultry. The 
documents above referred to establish the 
dedication of the suit property beyond 
all doubt,. and with the oral evidence 
-adduced on the plaintiff's side, they prove 
that till about 1903 the building must 
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have been used for the purpose of the 
trust. The fact that since 1903 defendant 
No. 1 has ignored the trust or used the 
property in breach of trust cannot affect its 
trust character. 

On behalf of the appellant it wes sug- 
gested thatas plaintif No. 1 was only 
entitled to a widow's estate, she could not 
have validly dedicated the properiy. It 
is enough tosay in answer that she pur- 
ported to act under her husband's direc- 
tion and that defendant No.1 has, even 
after he attained majority, accepted the 
trust by Ex.D-1. It was also suggested 
that the trust, if any, should be held to attach 
only tothe building and not to theadjoining 
vacant land. But the adjoining land would 
seem to form part of ihe appurtenances 
required for the convenient use of 
the building and the description of the 
property in the schedule to Ex. D-1 
makes it cleat that the building as well as the 
adjoining vacant land constituted the 
endowment. As to the point of law, the 
reference to it in issue No. 4 as an ob- 
jection onthe ground of “‘multifariousness” 
is not accurate, because no relief has been 
claimed against defendants Nos. 2 and 3 
on any independent cause of action. Ap- 
pellant’s learned Counsel therefore urged 
the objection only «s one to the joinder 
of defendants Nos. 2 and 3 in view of 
the limited scope of the Court’s jurisdic- 
tion under s. 92, Civil Prcecedure Code. 
He relied strongly on the decision of the 
Rangoon High Court in Johnom Po Min 
v. U Ogh (2), and also contended that the 
observations of Mukerjee, J., in Budh 
Singh v. Niradbaran Roy (3), at p. 439* and 
Gholam Mowlah v Ali Hafiz (4), atp. 
18f and of Sir John Wallis in 
Raghavalu Chetti v. P. Sittamma (5), at p. 
2674 support his objection. 

In all these cases relief had in fact 
been asked for against the third parties 
and the learned Judges rightly held 
that the balance of authority in this 
country wes against granting such relief 
in suits under s. $2, Civil Procedure Code. 
With due respect I am, however, constrained 
to hold that some of the observations in 

(2) 10 R 342; 140 Ind. Cas 317; AIR 1932 Rang, 
139; Ind. Rul. (1932) Rang. 231. 


(DIOLT A. 
(4) 28 OLJ 4; 47 Ind. Cas 111; A IR 1918 Cal, 


5. 
(5) 27M L J 266; 25 Ind. Oas. 794; A I R 1915 Mad. 
517; 16M L T 178; (1914) M W N 692. 


~*Page of 20. L. J—[Ed.; 
{Page of 28 C. L. J.—[fd] 
jPage of 27M, L, J.—[Ed.] 
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‘these cases are too broadly expressed 
whatever the position may .be. When 
‘an absolute slranger in possession of prc- 
. perty alleged to belong to the trust either 
denies the trust or pleads adverse posses- 
sion against the trust, it seems to me a 
distinction ought to be drawn between such 
a case and one in which a person who has 
come into possession of the alleged trust 
- property through or in the right of the 
setilor or of a trustee, denies the exis- 
-tence of the trust or the title of the 
‘trust to the property in his possession. It 
does not seem to me right to assimilate the 
position of the latter to that of a trespasser. 
“Tt is well settled that the mere fact of a 
trusiee de jure or de facto denying the 
existence of thetrust orthe title of the trust 
to the property in his possession does not 
oust the jurisdiction of the Court under 
s. 92, Civil Procedure Code. Is there 
‘sufficient justification for treating differ- 
‘ently a casein which the trust is denied 
' by one who came into possession under or 
claims in the right of the settlor or trustee ? 
It is necessary for the purpose of this 
‘ease to discuss the position of an alienes 
who admitting the trust seeks to maintain 
the validity of the alienation in his favour. 
“Ib may for the purpose of this case be 
‘taken that in a suit under s. 92, Civil 
Procedure Code, as under s. 539 of the old 
Cade no relief could be grantedas against 
-third parties. The question for consider- 


‘ation is whether from this i 
“jt follows, as a necessary corollary, that the 

Court is not competent to bring before the forum 

any such person: Gholam Mowlah v. Ali Hafiz (4), at 


Hi In Abdur Rahim v. Mahommad Barkat Alt 
(6), at p. 5301, the Judicial} Committee 
advert tothe factihat Courts in India 
have differed considerably on the ques- 
iion whether ‘third parties could or 
should be made parties to such 2 suit; 
but they refrain from expressing any 
opinion of their own on the point. If 
has been pointed out to us that their 
decision on the question of res judicata 
raised in ihat case rests on the ground 
that a suit under s. 92 ceass to be a 
representative suit when once strangers 
are added as parties and reliefs not cover- 
ed by s. 92 are included, and from this, 
it has been contended that it must be 
6) 550 519; 108 Ind. Cas 361; AI R 1928 P O 
16; 55 TANG; 9P L T65;1L7T 40 Cal 19;27L 
W 339; 320 W_N 482; 264 L J 464; 54 MLJ 
609; 30 Bom. L R 775; 48 OL J 55(P. 0). 
—*Page of 28 0. L. J.—[Ea.] 
{Page of 55 0.—[Ed.] 
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taken to be their view that in a suit under 
s 92 no binding adjudication can be 
made on a point in which a stranger is 


interested. I am unable to accept this 
argument. The principle of res judicata 
was there invoked by the person who 


denied the title of the trust and he relied 


for that purpose on a consent degree in 


a former suit. Their Lordships doubted 
whether a plea of res judicata could in the 
circumstances be founded on a consent 
decree at all. In an earlier page (p. 524) 
they had referred to the tact that the 
addition of strangers as parties and of a 
declaratory prayer had been made without 
the sanction of the Advocate-General and 
it ig in the light of this circnmstauce 
that they said on p. 531 that, in so far 
as the nature of the suit had been changed 
by the amendments mentioned, the suit 
ceased to be one of a representative 
character. This cannot be trested as any 
authority bearing on a case where all the 
parties had been impleaded with the 
knowledge and consent of the Advocate- 
General and no relief not falling within 
s 92 has been asked for :cf Maher Hussein 
v. Ali Mohamed (7) at p. 260*. 

It may be convenient, before referring 
to the Indian Authorities, to make a few 
general observations. It was at one lime 
thought that the scope of the inquiry to 
be held and the reliefs obtainable under 
the corresponding section of the old Cede 
was limited by the analogy of proceedings 
under Lord Romilly’s Act. But this view 
is no longer tenable in view of the amend- 
ments introduced in the Code of 1909, 
meking it clear that a proceeding under 
s. 92 may be contentious and may result 
in the removal of a trustee. The view 
taken in many of the English cases has 
been coloured by the fact that the proce-. 
dure under Lord Romily’s Act was avowedly 
summary end the remedy by way of 
“information” was always open to the 
Attorney-General: see Ex parte Skinner (8) 
and Ex parte Sinner (9). The procedure 
under s. 92 of the Indian Ccde is in no 
sense summary; and so far at any rate as 
the Advocate-General is concerned, it is » 
doubtful if the secticn can be regarded 
as prescribing only « cumulative remedy 
in the sense that he has a right of suit 
independently of the section; cl 2,8. 92 


(T) A IR 1934 Bom, 257; 152 Ind. Cas. 50; 36 Bom. 
L R526; 7 R B121. 

(8) (1817) 2 Mer. 453; 35 E R 1013. . 

(9) (i818) 1 Wils. Ch. 15; 37 E R7. 


*Page of A. I, R. 1934 Bom—[Hd.| 
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“would indicate the contrary. It must also 
be remembered that it was only as a 
maiter of judicial discretion that relief 
under Lord Romilly’s Act was limited to 
cases of “plain and simple” breaches of trust, 
‘where the question arose cnly between the 
‘trustee and cestui que trust. 

As early as in Ex parte Rzes (10), Lord 
Eldon ‘indicated that it was not a ques- 
tion of want of jurisdiction in the Court 
to decide an adverse claim. Under the 
Charitable Trusts Act of 1853 the Court 
of Appeal held that on summons the Court 
had jurisdiction to decide whether the pro- 


‘perty which was the subject of the sum- . 


mons was held upon a charitable 
_ trust or not: In re Norwich Town Close 
Estate Charity (11). In view of these 


considerations Mukerjee, J., took care in 
Budh Singh v. Niradbaran Roy (3) at p. 440* 


to say that he was not basing his opinion - 


“upon the decisions under Lord Romilly’s 
Act. Mukerjee, J., refers to the observa- 
tion of Turner, L. J.,in Attorney-General 
v. Corporation of Avon (12), at p. 6517, that 
persons claiming a title adverse to a trust 
should not be made parties to a suit for 
the execution of the trust. This remark 
was made in a proceeding arising out of 
an “information” and not ona mere peti- 
tion the reason for it—and this must be 
‘borne in mind in applying here the dicta 
in the Chancery case—is to be found in 
-the division of jurisdiction between the 
Common Law Courts and the Court of 
Chancery and the distinction between Com- 
“mon Law actions and proceedings in 
equity. An action raising a question of 
title must be filed in the Common Law 
. Courts and the Court of Chancery would 
not undertake to decide sucha question. 
This principle coloured the legislation in 
England as well as the decision relating 
to charities : see Holme v. Guy (13), Glen 
v. Gregg (14) and Attorney-General v. 
Sydney Sussex College (15) and in the 
Charitable Trusis Act of 1853, there was an 
express provision (in e. 
preceedings in which any person shall 
` claim any property or seek relief adversely 


(10) (1814) 3 V &B 10; 35ER 383, 
(11) (1889) 40 Ch. D 298; 37 WR 362;60 L T 
2 


(12) (1863) 3 Da GJ & S 637; 46 E R 783 

(18) (1877) 5 Ch. D 901; 46 L J Ch. 149,25 W R 
547; 36 L T600 

(14) (1883) 21 Ch.D 513n; 51 L J Ch. 783; 31 W 
R- 149; 47 L T 285, 
_ (15) 15W R 162. 

*Page of 2 C.eh, J.—| Ed.] 

{Page of (1863) 3 De. Q, J. & S—[Hd.] 
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to any charity. Section 92, Civil Procedure 
Code, has no doubt been modelled on the 
practice of the Chancery Courts, but as 
that division of jurisdiction is not part of 
the law of this country, limitations arising 
out of that conflict of jurisdictions have 
no direct application here. 

The non-inclusion of certain kinds of 
in s. 92, Civil Procedure Code, has, 
if I may say so with due respect, some- 
time been misinterpreted; if a relief is 
specified in that section, the result will be 


.that a suit for that relief cannot be brought 


except with the consent of the Advocate- 
General or the Collector. It was certainly 
not the intention of the legislature that 
every suit which may in any sense relate 
to a trust should be brought only after 
obtaining such consent. A trustee could 
undoubtedly sue for the possession of the 
trust properly witkout such consent; and 
if the beneficiaries may in certain circum- 
stances be entitled to ask ihat pessession of 
the trust property be given to a trustee, 
Venkataramana Atyengar v. Kasturi Ranga 
Iyengar (16) and Chidambarnatha 
Thambiran v. Nallasiva Mudaliar (17), it 
was apparently not the intention of the 
legislature that they should obtain the 
consent of the Advocate-General or the 
Collector before filing such a suit, This 
aspect of the matter has to be emphasised 
because it will show that the non-mention 
of certain reliefs in s. 92 is not necessarily 
with a view to impose a disability upon 
the Court as to make-it clear that in 
respect of those reliefs the previous con- 
sent of the Advocate-General or Collector 
to the institutions of the suit isnot neces- 
sary; it is true that a decree for posses- 
sion in favour of the plaintiff is not con- 
emplated in suits under s. 92, Civil Pro- 
cedure Code, but that is sufficiently ac- 
counted for by the fact that the plaintiffs 
in such suits will be relators who will 


“not prima facie be entitled to possession. 


Again it is true that s. 92 is in a sense 
an enabling section in that it confers on 
two or more members: of the public a 
right to seek relief without any proof of 
special damage. But once the Court is 
moved, the scope of its enquiry must be 
determined in the light of what is germane 
to the various matters indicaledin s. 92 
and not by reference to the right of the 
plaintiffs to pirticalar reliefs. 

(16) 40 M 212; 38 Ind. Cas. 73; A I R1917 Mad. 
112; 31M LJ 777; 20ML T 49) 5L W 625; 
(1917) M W N 400. 

(17) 41 M 124; 42 Ind. Cas. 366; A IR 1918 Mad. 
464; 33 M L J 357;22M LT 218;6 L W 666, 
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What is the appropriate procedure when 
certain persons interested in a trust desire 
to have the trust character of certain 


property established as against a person: 


in possession as the heir at law or one 
claiming through an alleged settlor or 
trustee, when tke latter denies the trust ? 
In eases of this kind it may sometimes 
happen that there is no trustee at all, de 
jure or de facto. It cannot be contended 
that persons interested in the performance 
of the trust cannot in such cases institute 
a suit under s. 92 for the appointment 
of a trustee and for the framing of a 
scheme and for other necessary direction. 
But the very first step in such a suit 
will be for the Court to be satisfied that 
“there is a trust in respect of which ils 
“intervention is necessary. The only person 
interested in denying the trust may be 
the heir at law or other person in posses- 
‘gion. Is it legitimate or desirable that the 
Court should determine the question of 
the existence of a trust without hearing 
the only person who is concerned to deny 
it? If the question is to be determined 
with reference to the general considerations 
governing the joinder of parties, there can 
be little doubt as to the proper course. 
The rules relating to joinder are based 
on the principles of avoiding multiplicity 
of suits not merely as involving waste 
of time and money but also possible 
conflict of decision: Benecke v. Frost 
(18). Even in proceedings relating to 
. charities, it is a consideration well worth 
bearing in mind that if the so-called 
third party gets an opportunity of 
having his title investigated in his pre- 
sence he may well abide by the conclu- 
‘sion then arrived at and may not insist 
on another suit being filed merely for the 
formal relief by way of recovery of posses- 
sion: cf. Attorney-General v. Pretyman (19). 
It is not necessary to justify the addition 
of a defendant that he should be inter- 
ested in all reliefs or questions arising 
between the plaintiff and the cther defen- 
dants: Swansea Shipping Co. v. Duncan 
(20). As to the test of determining who are 
proper parties, see Keshavaram v.,Ran- 
chhod (21)at p. 161*; Secretary?of State v. 


(18) (1876) 1 Q BD 419; 45 L J QB 693; 24 WR 
669; 34 L T728. 

(19) (1814) 8 Beay. 316; 50 E R121. 

190) (1876) 1 Q B D644;45LJ QB 638; 25 W 
R 233; 36 L T 879. 

(21) 30.B 156; 7 Bom. L R 811. 
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Murugesa Mudaliar (22) and the authorities 
referred to there.) d f i 

The decision in Vaithinatha Aiyar v. 
Swaminatha Iyer (29), is instructive in 
ihis connection. The defendants in that 
case were no doubt trustees, but not of the 
trust alleged ‘in the plaint. The plaintiffs 
claimed that Suri Iyer himself had held 
them only as a trustee, but the defen- 
dants contended both before the High 
Court and before the Privy Council that 


“no trust of the kind alleged by the plain-. 


tiffs existed before Suri Iyers will. As 
pointed out by their Lordships, the de- 
fendants claimed to be trustees under the 
will of Suri Iyer who had purported to 
deal with the property as his own; they 
were in law strangers tothe trust allged 
in the plaint and yet neither the High Court 
nor the Privy Council felt any hesitation 
in deciding, in their presence and 
in a suit under s. 92, Civil Proced- 
ure Code, the question whether or not 
there had been a declaration of the kind 
alleged in the plaint. After the Court had 
found in favour of the trust, a further point 
was raised as to whether or not certain 
properties had been bequeathed to the 
trust by the will of one Swaminatha Iyer. 
It was contended before the High Court 
on behalf of the defendants that the Court 
was not entitled in that suit to go into the 
question of the construction of Swami- 
natha Iyer's will. But the High Court 
said: 

We accept the contention (of the plaintiffe) that 
under s. 92, Civil Procedure Code, when we are 
asked to frame a scheme one of the essential en- 
quiries to be made is what are the properties be- 
longing to the charity. As the defendants who are 
in possession of the choultry and its properties 
deny that the choultry is entitled to any benefits 
under the provisions of tha will as claimed by the 
plaintiff, it is open to us to go into the question: 
Vaithinatha Aiyar v. Th-garaja Iyer (24) at p. 28* 

With this may be compared the fol- 
lowing remarks of Cotton, L. J. in In re 
Norwhich Town Close Istate Charity (11) 
at p. 3097 


“It jg essential that the Court which directs a 
scheme to be prepared and settled should have 


(22) A IR 192) Mad. 443; 118 Ind. Cas. 780; 
(1929) M W N 67; 29 L W 753; Ind, Rul. (1929) Mad. 


844. 

(23) 47 M 881; 82 Ind. Cas. 804; AIR 1924P 0 
221; 51I A 282; 47 M LJ 361; 35M L T 189; 
(1924) M W N 749; 100 & A L R 1076; 26 Bom. L 
R 1121; 20 L W 803; 22 A L J 933;40C LJ 454; 
290C W N 154; 26 PLRI;L R6 APC17;1 0 
W N 617 (PO. 

(24) 44 M Ls 20; 68 Ind. Cas, 631; A I R 1921 
Mad. 563. _ 
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jurisdiction to decide that ‘there is a charity 


with reference to which a scheme can be dir- 
ected”, 

The learned Lord Justice no doubt added 
that : 

“If there are persons claiming adversely to a charity 
and who are not willing to abide by the opinion 
of the Court as to whether it is a charity 
or not, then in order to enforce the charity as 
against these adverse claimants, there must be 
an information because on the summons there is 
no jurisdiction to enforcea scheme against adverse 
claimants” : 

‘but this observation can only refer to the 
enforcement of the claim of the trust and 
not to the declaration of the existence 
of the trust; for 
declaration was made in the presence 
of and in spite of the objection of those 
‘who denied the trust. The succeeding 
sentence as to the scope of the relief 
obtainable on an “information” and the 
remarks of Lindley, L. J., make this clear. 
When the Vaithinatha Aiyar v. Thegaraja 
Iyer (24), case went before the Privy 
Council, the question of the existence of the 
trust alleged in the plaint as well as that 
relating to the construction of Swamina- 
tha Iyer’s will were decided on the merits 
and no objection was raised either by 
their Lordships or by Mr. Upjohni, K. C. 
to the propriety of these matters being 
dealt with in the presence of the defen- 
dant, and under s. 92, though the preli- 
minary objection as to the plaintiff's interest 
under that section was discussed at some 
length. Venkatanarasimha Rao v. Subha 
Rao (25) is another instanceof the same 
type. Thedefendant in possession there was 
the heir at law of the person who was alle- 
ged to have bequeathed properties to a 
trust and objection was taken on his behalf 
that s. 92, Civil Procedure Code, does not ap- 
ply to a case where the defendant claims the 
property under some title in denial ofthe 
trust (see argument at p. 3044): Thetob- 
jection was overruled and Spencer, J., 
observed (at p. 310*) that : 

“The person who is the heir at law and in pos- 
session of the property which is impressed with the 
character of trust property has an interest and is 
& proper party to such a suit.” 

The other learned Judge Dayadoss, J., 
observed on p. 324* ; 

i “The defendant claims to repudiate the previsions 
of the will...His interests aie no doubt adverse to 
that of the plaintiffs who want to maintain and there 
is a trust. No doubt the defendant in this suit 
could not be made to fay amounts due to or to 
surrender the properties, if any, belonging to the 
trust who being a stranger to the trust. On the 
framing of a scheme and on the appointment of 
_ (25) 46 M 300; 73 Ind. Cas. 991; A I R 1923 Mad. 
876; 17 L W 31; (1923) M W N 111; 32M L T 47. 
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trustees he should be proceeded against by the 
trustees for such reliefs as they may deem fit. In 
this sense no doubt the suit ig unsustainable, but 
the guitis perfectly competent for the purposes of 
enabling the Oourt to fram2ascheme in respect of 
the charitable bequest contained in the will.” 


The learned Judge felt no doubt as to 
ihe propriety of retaining the defendant 
as a party to the proceeding in which they 
were called upon to determine the effect 
and validity of the provisions in the will. 

In Eralappa Mudaliar v. Balakrishniah 
(26), Venkatasubba Rao, J., points out some 
of the anomalies that must result from the 
view that a person who denies or repudiates 
the trust cannot be impleaded in a suit 
under s. 92, Civil Procedure Code. In Sub- 
ramania Iyerv. Venkatachala Vadhyar (27), 
the learned Judges (Ayling and Srinivasa 
Ayyagar, JJ.) clearly assume that in a 
suit under s. 92, Civil Procedure Code, a 
finding can be given that certain properties 
are trust properties in the presence of per- 
sons interested to deny that fact and this 
they do after referring to the decisions in 
Raghavalu Chetti v. P. Sittamma (5) and 
Rangayya Naidu v. Chinnasami Iyer (28). 
This shows a recognition of a distinction 
between a finding that the property in ques- 
tion belongs to the trust anda declaration 
that an alienation of trust property is not 
binding on the trust. In view of the ex- 
perience of the learned Judges who decid- 
ed the case, the authority of the case. is 
not, in my opinion, diminished by the fact 
that on p. 451 they refer to the agreement 
of Counsel to have the decree so amended, 
“as to make it clear” that the finding as 
to the trust character of the property should 
be binding on the alienee in future pros 
ceedings. In the Rangoon case Johnson Po 
Min v. U Ogh (2), the learned Chief Justice 
starts with the assumption (on p. 349*) that 
s. 92, which is found in the chapter headed 
“Special Proceeding” must have the same 
scope and object as was ascribed by Lord 
Eldon. in . Ex pare Skinner (8) to 
proceedings under Lord Romilly’s Act. He 
would recognize no distinction between the 
Question as to the existence or non-existence 
of a trust as an institution or in respect of 
particular properties and the question of 
the validity of that particular alienation of 
what is admitted to be trust property. He 
assumes that because a decree for posses- 

(26) 53 ML J 183; 102 Ind. Cas. 74;A I R1927 
Mad. 710; 39M L T 66. 

(27) 4 L W 444; 37 Ind. Cas, 688; A IR1918 Mad, 
1179; (1916) 2M W N 351. 

(28) 28 M L J 326; 28 Ind. Cas 698, A IR 1916 
Mad. 979,17 M LT 191, 
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sion could not be given in favour of tke 
plaintiff, it must follow thatthe Court can- 
not consider any question relating to the 
title of the trust to property if it is de- 
nied by a stranger. With due respect [ 
venture to think, for the reasons above 
indicated, that these assumptions are not 
correct, nor is his final argument that in 
suits under s. 92, the plaintiffs cannot invoke 
the provisions of O. J, r. 10, Civil Procedure 
Code. Amongst: the Madras cases he relies 
on the observation of Sir John Wallis in 
Raghavalu Chetti v. P. Sittamma (5), and 
makes a passing reference to Eralappa 
Mudaliar v. Balakrishniah (26), only to 
express his dissent from it. He does not 
refer to any of the Madras decisions above 
dealt with. He realises that even in Raghava- 
lu Chetti v. P. Sittamma (5), the observations 
of Seshagiri Iyer, J., are to a different effect, 
but he thinks that in Venkataramana 
Aiyangar v. Kasturi Ranga Iyengar (16), 
Seshagiri [yer, J., relied upon this opinion. 
I must confess, Lam unable to see anything 
in the judgment of Seshagiri Iyer, J. in 
Venkataramana Atyanyar v. Kasturi Ranga 
Iyenar (16) that can be interpreted as going 
back upon the opinion expressed by him 
in Raghavalu Chetii v. P. Sittamma (5), 
as tothe propriety of having third parties 
before the Court in certain circumstances, 
though no relief can be granted against 
them. The learned Counsel who argued 


the case before uson behalf ofthe appel- - 


ani has not been able to point to any such 
thing in the judgment in Venkataramana 
Aiyangar v. Kasturi Kanga Iyenyar (16). 
Jf the learned Chief Justice hadin view 
the observation on p. 231*, I may observe 
that they only show that Seshagiri Iyer, J., 
regretted that suits even for relief by way 
of declaration or possession had not 
been included in s. 92, Civil Procedure 
Code, but felt bound by the weight of 
authority to hold that such relief could 
not be granted in suits under s. 92. There 
is nothing in this that is opposed to his 
judgment in Raghavalu Chetti v. P. Sittamma 
(5) because even there he agreed with Sir 
John Wallis that neither possession nor 
even a declaration as to the invalidity of 
an alienation could be given. It is afier 
a statement of that conclusion that the 
learned Judge nevertheless held that the 
alienees would be proper. parties. In 
Vaithilingam v. Ramalingam Pillai (29) 
which was decided some months after 
(29) 6 L W9; 38 Ind. Cas. 133; AIR 1918 Mad. 
1071; (1917) M W N 550. 
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Venkataramana Aiyangar v. Kasturi Ranga 
Iyengar (16) the learned Judge (sitting with 
Ayling, J.,) referred with apparent approval 
to Raghavalu Chetti v. P. Sittamma (5), and 
affirmed the application of O. J, r. 10, Civil 
Precedure Code, to suits under s. 92. In 
Parameswaram v. Narayanan Nambudri 
(30), the learned Judges assume that O. I, 
T. 10 is applicable to suits under s. 92, Civil 
Procedure Code. Proceeding now ta the ob- 
servation of Sir John Wallis in Raghvalu 
Chetti v. P. Sittamma (5), it will be noticed 
that he was of opinion that the alienee 
defendants would be proper parties “if they 
had desired to be made parties,” but that 
they ought not to be made parties against 
their will. It seems tome that this distinge- 
tion suggests 2 consideration of convenience 
rather than an objection of want of jurisdic- 
tion; because, if it is a question of absence 
of jurisdiction in the Court itself, it is 
difficult to see how the consent of the alience 
defendants will make them proper parties 
Glen v. Gregg (14%. The observations are 
more on the lines of the English authorities 
on Lord Romilly’s Act and the Charitable 
Trusts Act. Thus,in In re Norwich Town 
Close Estaie Charity 11) to which reference - 
has already been made, Cotton, L. J., re- 
marked: 

“Here Mr. Warningten's clients say: ‘We want 
this question settled in the most inexpensive way 
possible. That amounts to this: that if the Court 
has jurisdiction, as I think ib has, to decide that - 
this is a charity, they will not insist on being treated 
as adverse claimants nor refuse to allow the 1ents of 
the property or of the land to be enjoyed by the 
charity without an adverse decree against them 
compelling them to hand over the property to those 
who under thecharity are entitled to it: see also the 
last sentence of the Vice-Chancellor’s judgment in 
In re Magdalar Land Charity (31).” 

Itis not clear whether Sir John Wallis 
was of opinion that O. J, r, 10, Civil Proce- 
dure Code, cannot be availed of in suits 
under s. 92, Civil Procedure Ccde. The 
observations of Mukerjee, J., in pages 17 
and 18 of Gholam Mowlah v. Ali Hafiz (4), 
equally leave it in doubt whether the learned 
Judge was of opinion that the rule did not 
apply or merely that it was of no assistance in 
the circumstances of the particular case. ' 
Sanderson, C. J., only refers to O. I, r. 3, 
and not to r. 10. Idonot refer at any 
length to the decisions of the High Court of 
Allahabad and Bombay because Page, C. J. 
recognises that they not merely permit the 
joinder of third parties but would even go 


(80) 3 L W 395; 34 Ind. Cas 384; A I R 1917? Mad. . 
369; 40 M 110; (1916) 1M WN 402; 31 MLJ 
4) LJ 


279, 
(31) (1852) 9 Hare 624, 
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further. I respectfully agree with the 
opinion expressed in Lachman Prasad v. 
Munia (32) at page 871, 

It was argued on behalf of the appellant 
that it would be anomalous to have a 
stranger as a party to the suit when no 
relief could be awarded against him, 
because it was said, he would have no right 
to appeal against any adverse finding and 
such finding could not, therefore, operate as 
res judicata. Assuming that the existence 
of a right of appeal in the party affected is a 
necessary conditicn for the application of 
the rule of res judicata, asto which see 
Muthayya Shetti v. Kanthappa Shetty (33), 
I am not satisfied that the so-called stranger 


will not havea right of appeal against an’ 


adverse finding, merely because no decree 
for possession or even by way of declaration 
is passed against him. The decree actually 
passed in the suit will presumably rest on 
that finding and the finding cannot, there- 
fore, be regarded as unnecessary; if so, there 
is authority in favour of permitting a right 
of appeal to such stranger, though there 
may be no decree against him: see 
Ranganatham Chetty v. Lakshmu Ammal, 21 
Ind. Cas. 15 (34), Kottayya v. Mallaya (35), 
Raghava.fyengar v. Irula Thevan (36), 
Venkateswaralu v. Lingayya (37) and 
Secretary of State v. Swaminatha Koundan 
(38). Farther, it will, in all probability, 
happen in such cases that there will be an 


of title was found against and that itself 
may suffice to enable him to canvass the 
finding in an appeal: Ramakrishna Naidu 
v. Krishnaswamt Naidu (39), at pp. 645,* 
646.* Even, if the finding cannot for any 
reason operate as res judicata, it cannot alto- 
gether be valueless ; apart from the chances 
of the third party accepting a finding 
arrived at in his presence, the opinion ex- 


(32) 47 A 867; 89 Ind. Cas, 639; A IR1925 All, 
759; 23 ALJ 795 

(33) 34 ML J 431; 45 Ind. Cas. 975; AIR 1919 
ae O 7LW 482; 23M L T 291; (1918) M W 


(34) 21 Ind. Cas. 15; 25M L J 37914 M LT 
189; (1913) M W N 690 


ne 9M L-T 39; 8 Ind. Oas. 337; (1910) MW N 


(36) 51 ML J 211; 97 Ind. Cas. 346; AIR 1926 
Mad. 974; 24 L W 292; (1926) M W N 761. 

(37) 47 M 633; 83 Ind. Cas. 960; A I R 1924 Mad. 
689; 20 L W 63: (1924) M W N 491. 

(38) 37 M 25; 12 Ind. Cas. 167; A I R1915 Mad. 
293; 21 M L J 947; 10 MLT 291; 09) 2 MWN 


. (39) 36M LJ 641; 52 Ind. Oas. 31; A I R1920 
Mad. 871; (1916) M W N7; 25M LT 88; 9L W 180. 
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pressed by Seshagiri Iyer, J., in Raghavatlu 
Chet:i v. P. Sittamma (5), at p. 269* as to its 
possible effectiveness is supported by the 
observations of the Judicial Committee in 
Midnapore Zamindari Co., Lid. v. Naresh 
Narayana Roy (40), at pp. 467 and 4687. In 
their Lordships’ words it will certainly 
create a paramount duly cn the part of 
the defeated claimant to displace that find- 
ing. I em, therefore, unable to accept 
the contention that the appellant ought not 
to have been impleaded in this suit. I 
would dismiss the appeal with costs. 

Stoddart, J-—The suit in the lower 
Court was under s. 92, Civil Procedure Code, 
in connection with a public religious trust : 

(1) to remove defendant No. 1 from the 
cffice of trustees : 

(2) to appoint a new trustee ; 

(3) to vest the property of the trust in 
the new trustee with necessary directions : 

(4) to settle ascheme for the manage- 
ment of the trust. 

The facts are accurately stated by the 
lower Court. Vasudeva Chetty diedin 1875 
without male heirs and in tke same year 
his widow, Abhayambal, plaintiff No. 1, 
adopted defendant No. 1 Malavaperumal- 
swamy, aged twelve. By aformal deed of 
adcption Abhayambal divested herself of 
half her husband’s property in favour of - 
defendant No. 1, and out of the other half 


. Set apart so much as was necessary to build 
award of costs against him when his claim : 


a choultry for Vaishnava pilgrims declar- 
ing that the residue should be enjoyed by 
her for her lifetime and after her death 
utilised for the feeding of pilgrims using 
the said choultry. Krishnaswami Chetti, 
an uncle of her deceased husband, was ap- 
pointed to build the choultry and tomanage 
the properly vested in defendant No. 1. In 
1885 the choultry was opened and the land 
on which itstocd which belonged to Krish- 


‘naswami Chetti himself was formally ecn- 


veyed to defendant No. 1. Two years 
later defendant No. 1 had occasion to file 
a suit against his adoptive mother for pos- 
session of the properties vested in him by 
the adoption deed, and in the ccmpromise 
which entered that suit, he expressly affirm- 
ed the existence cf the choultiy and dec- 
lared that it should continue to be manag- 
ed by Krishnaswami Chetti end ihe ex- 
penses of it defrayed out of the proceeds 
of such of the movable property of the 
estate as had not been handed over to him 


(40) 48 C 460; 64 Ind. Cas 231; AI R 1922P 0 
241; 48 I A 49; 14 L W 265; 30 M L T279 (PO). 
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(the defendant); and that after him the 
defendant himself should manage it. Krish- 
naswami Chettiar died in 1893. From 1903 
onwards defendant No. 1 treated the choult- 
ry as his own letting it out for rent and 
mortgaging it. The suit is to restore the 
building to its original purpose to remove 
defendant No* i from ils management and 
to frame a scheme for ils management. 
Defendant No. 1 did not contest the suit. 
Defendant No. 2 declared ihat he had pur- 
chased a share in the choultry from a man 
who had purchased it from a son of de- 
fendant Nc- 1, a tille which he did not 
prove and defendant No.3 is a man who 
has purchased the choultry in execution of 
a decree against defendant No. 1. They 
contended ihat there was no valid public 
trust, and if there was, the building had 
never been dedicated and used for the pur- 
poses ofthe trust. The lower Court hes 
found that there was a validly constituted 
public trust, that plaintiff No. 1 as founder, 
and plaintiff No. 2 as founder's kin, were 
competent to institute a suit under s. 92, 
that the whole site in which the building 
is situated, and which was conveyed to 
plaintiff No.1 in 1835 is the -property of 
the trust, that ihe objects of the trust 
were carried out so far as was then pos- 
sible by ihe constraction of the choultry. 

The findings of fact of the lower Court 
are clearly correct, and so far as they have 
been appealed against, the appeal must 
certainly fail. Undoubtedly the choultry 
was built out of tne proceeds of property 
dedicated for the purpose. Undoubtedly 
it was used as a halting place by pilgrims 
up to 1903 when defendant No.1 began 
to divert it from its proper purpose. Appel- 
lants (defendant No. 3) learned Counsel 
argues that thelower Court was wrong in 
holding that the choultry was used for 
the purpose for which it was intended. 
This. argument proceeds cn the wrong 
assumption that the purpose was the 
feeding of pilgrims. According to tke 
clear intention of the documents to 
which I have already referred the purpose 
was the lodging of pilgrims. Feeding of 
pilgrims is provided for, but. is only to 
þegin after the death of plaintiff No. 1 
when tke property in her hands, end on 
the profits of which ske lives, - becomes 
available for thet purpose. The matter is 
really too cleer to admit of any discussion. 

It was also objected by the defendanis 
efter plaintiff No. 1 had given her evidence 
in the lower Comi—it was taken on ecm- 
mission—that plaintiff No. 1 had not signed 
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the plaint and so the plaint was incompe- 
tent since s. 92 requires that the suit be 
filed by two persons. The lower Court found 
that plaintiff No.1 made her mark in the 
plaint after its contents had been read 
out to her. This objection is made again 
on appeal, but it has only to be stated to 
be rejected. It is founded in two isolated 
senlences in first plaintiff's deposition : 

“(t) Lasked second plaintiff to file the suit... 
I do not know if there is anybody else as plaintiff 
along with him. (¿) I did not sign any paper 
when read out tome.” 

The second statement is literally true. 
Plaintiff made her mark. She did not sign 
the plaint. As for the first statement, plain- 
tif No. 1 cannot be understood as saying 
that she herself was not a plaintiff along 
with plaintiff No.2. I am surprised at such 
a flimsy objection being taken and more 
surprised at its being repeated on appeal. 
In the result the findings of the lower 
Court on the substantive part of the suit 
must sland and the decree, namely for the 
appointment of a new trustee and the fram- 
ing of a scheme for management, be con- 
firmed. <. 

Tre lower Court directed defendants Nos. 2 
and 3 to pay the costs’ of the suit But 
they contended from the beginning that 
they were not necessary or proper parties. 
And defendant No. 3 in his appeal has 
raised the point again. At the same time 
it is perfectly clear that, defendant No: 1, 
being ex parte, and after his death no per- 
son bei g appointed as his legal represen- 
tative, it was defendants Nos. 2 and 3 who 
questioned the validity of the trust and the 
competence of the plaintiffs to file the ` 
suit. And in his appeal defendant No. 3 
has challenged all ihe finding of the lower 
Court. The lower Court held : 

“Defendants Nos, 2and 3 were impleaded because 


they had acquired a right to the suit properties and 
they were therefore necessary parties to the suit;” 
and this is the cnly question which de- 
serves consideration in this appeal. Stated- 
concisely it is: 

“Are alienees from a trustee of property belonging 
to the trust necessary parties or proper parties to 
a suit under s. 92, Civil Procedure Code?” 

Section 92 is: 

“In the case of any alleged breach of any trust 
created for public purposes ofa charitable or reli- 
gious nature, or when the direction of the Court is . 
deemed necessary for the administration of any 
such trust, the Advocate-General or two or more 
persons having an interest in the trust may in- 
stitute a suit to obtain a decree: (a) removing 
any trustee ; (b) appointing a new trustee : (e) vesa 
ting any property in a trustee ; (b) directing 
acc.unts and inquiriss ; <e) declaring what propor» _ 
tion of the trust property . .shallebe allocated to any 
particular object of the trust; () authorising the 
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. Whole or any part of the trust property to bs let, 
sold, mortgaged or exchanged ; (g) setting a scheme; 
and (h) granting such further or other relief as the 
nature of the case may require. 

In the prayer portion of their plaint, 
plaintifis do not pray for any relief against 
defendants Nos. 2 and3. But it is clear 
that they desired the Court to make a de- 
claration that thealienations made jn favour 
. of these defendants were not binding on the 
trast. In para. 15 of the plaint it is averred: 

“Though no relief by way of recovery of possession 
can legally be claimed against them in this suit, 
still they are proper parties to this action in order 
to enable the Court effectually and completely to 
adjudicate upon and settle all the questions involved 
in the suit,” 

And since the only question involved in 
- the suit relating to these defendants arises 
out of the fact that they are in possession 


of trust property, denying the trust, itis- 


implied in the sentence quoted above that 
the Court could grant relief against them 
by way of declaration that the alienations 
in their favour are not binding on the 
trust. in the result the lower Court made 
no such declaration. Its finding was that the 
` choultry was a public religious trust, that 
the plot of land in which it stood belong- 
ed to the trust, that a new trustee should 
‘be appointed and a scheme settled. As de- 


. fendant No.1 died during ihe course of. 


the suit it was not necessary for the 
Court to direct that he be removed for 
the reasons alleged in the plaint, but it 
did find that since 1903 he had heen act- 
ing in violation of the trust by dealing 
with the property as hisown. ‘There was 
- ample material to support this finding in 
the acts proved against defendant No. 1 apart 


from the transactions by which defendants ` 


Nos. 2 and 3 acquired title to the property. 
Tt is now settled law that no such de- 
claration can be had in a suit under s. 92. 
In the Full Bench case of this Court, 
Venkataramana Aiyangar v. Kasturi Ranga 
Iyengar (16), a representative suit to set 
aside a lease granted by a Devasthanam 
Committee to certain of the defendants, 
of the right to collect and appropriate 
offerings made by pilgrims, it was pleaded 
in bar that the suit should have been 
brought under s. 92. It was held that 
8. 92 does not apply to asuit toe object 
of which is to establish that the property 
in the-hands of strangers belongs to the 
trust, and to recover tne same. ‘l'he resi- 


duary cl (4) “granting such further or 
other relief, etc,” does not apply; nor 
does cl. (ce), “vesting any property in a 


trustee,” 
- alienation is void ab initio the trustee was 
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never divested of it. On this point of 
impleading strangers, alienees to a suit 
under s. 92, Abdur Rahim, Ovg. C. J., says: 
“The legislature might well have thought that 
where the main object of a suit is to secure a 
proper administration of ths trust; it is not desir: 
able to complicates matters by allowing questions 
being raised between the trust on the one haad 


and third parties claiming adversely to th: trust 
(p 239)". : 
And another of tha other learned 


Judges (Seshagiri Ayyar, J.) who was a party 
to that decision says, after a minute 
analysis of the provisions of s. 92: 

“Jt would be doing violence to the languaga 
employed tohold that possession against strangers 
is within the purview of s. 92. The same obs2rva- 
tions hold good with reference to declaration.” 

And in Abdur Rahim v. Mahamed Barkat 
Ali (6) at p. 530f where also s. 92 was 
pleaded in bar of a representative suit 
to declare the title of the trust to aliena'ed 
property, and. where it was contended that 
sub-s. (g) “granting such further and other 
relief’ included such cases, the Privy 
Council saw 

“no reason to consider that s. 92 was intended 
to enlarge the scope of s. 539 by the addition of 
any relief or remedy agiiast third parties, 7. e. 
strangers to the tru2t. They ere aware that tha 
Jsurts in India have differed considerably on the 
question whether third parties could or should ba 
made parties toa suit under s. 539 of th2old Coda, 
but the general carrent of decisions was to th: 
effect that even if such third parties should properly 
be made parties under s 539, no relief could bə 
granted as against them.” 

One reason why a declaration touching 
the title to trust properties made in a 
suit under s. 92 can have no binding force 
against the:alienge defendants is obvious. 
Such a suip may be filed either by the 
Advocate-General or by any two persons 
having interest, who have obtained his 
consent. In neither case can the plaintiff 
or plaintiffs be presumed to have intimate 
knowledge of the affairs of the trust to 
know exactly what the properties of the 


- trust are; orto be able to ascertain exactly 


the circumstances which attended the 
alienations they attack. If then they fail 
to demonstrate that the alienations are not 
binding on the trust, and a finding to the 
contrary is made in the suit, is the trust 
to suffer on that account? Is the ¢itle of 
the alienees to be contirmed for all time, 
although a properly informed trustee with 


- access to all the accounts of the trust migat 


successfully impeach it in a suit framed 
for the purpose. To hold in that sense 
would be to extend ths szopa of s 92 
to a most undesirabie extent. Bat if a 
declaration of titles against the trust, is 
*Page of 40 M —[£d.] 
{Page of 55 C.—[#a.] 
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not to be binding on the trust, it can 
hardly be binding against the alienees. 
The findings to the. contrary in Ghazaffar 
Hussein Khan v. Yawar Hussain (41) and 
Manohari v. Mahomed Ismail (42) are not 
good Jaw. 

It is clear, therefore, that no remedy 
or relief can be granted in a suit under 
5. 92 against defendants who are implead- 
ed on the ground that they deny the title 
of the trust to the properties in their 
possession. They are not necessary parties 
to such a suit. The question remains 
“Are they proper parties ?” In Colloctor of 
Poona v. Bai Chanchal Bai (43) it was 
held that 

“where the alienee denies that the property is a 
public trust for religious purposes..... if that 
question is in controversy...... it cannot be proc- 
perly tried unless the alienee is before the Court. 
He is, therefore, a necessary party.” 

It might be objected, however, that 
neither can the question be properly 
tried unless the trust is proply repre- 
sented and that it cannot be said that 
the trust is properly represented by the 
persons who happen to be plaintiffs un- 
der s, 92. Again whileit is often desir- 
able and sometimes necessary in asuit under 
s. 92 that the Court should determine 
what the trust properties are, are the plain- 
tiffs, therefore, bound to seek out and im- 
plead eyery person who disputes the title 
of the trust in the case of every item of 
the trust property ? 

There are two recent cases of this Court 
in which it has been held that persons in 
possession of trust property who deny the 
title of the trust are proper parties to a 
suit of this kind. Venkatanarasimha Rao 
Subba Rao (25) was a case where the en- 
dowment was by will and the endowed 
property was in the hands of the heir at 
law who ignoring the will refused to appro- 
priate to the trust that part of the income 
which was designated by the testator for 
that purpose. At the time of the suit the 


executors appointed under the will were- 


dead, and there was notrustee. The heir- 
at-law was impleaded as sole defendant 
and pleaded that the suit against him was 
not maintainable. Of the two learned 
Judges who decided that case Spencer, J., 
heid that “the person who is the heir-at- 
law end in possessicn of the property which 
is impressed with the cheracter ot trust 
property has en interest and is a proper 
(41) 28 A 112; 2 A L J 591; A W N 1505, £01. 


(42) 33 A 752; 11 Ind. Ces. 218; SA LJ 596. 
oft? 35 B 470; 12 Ind, Cas, 80; 13 Bem, L R 
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pariy 10 such a suit.” And the finding of 
Devadoss, J., is: 

“No doubt the defendant in this suit could not 

be made to pay amounts due, or to surrender the 
property belonging to the trust he being a stranger 
tu the trust ..... In that sense, no doubt, the 
swt against the defendant is unsustainable, but the 
suit is perfectly competent for the purpose of er- 
abling the Court to frame a scheme,” 
The second case is Hralappa Mudaliar 
Balakrishniah (26) in which Venkatasubba 
Rao, J., as he then was, held that the 
suit was maintainable though the defen- 
dent was in the position of an alienee who 
set up a claim adverse tothe trust. There 
was no trustee in that case and the Court 
found it difficult to answer the question 
who was to be made a defendant. The pie- 
sent case is stronger for the reason that 
the alienee defendants deny the existence 
of the trust altogether. On the other hand 
Johnson Po Min v. U. Ogh (2) where all these 
cases have been considered is an emphatic 
statement of the opposite view. Fage,C. J. 
concludes an exhaustive review of the cases 
with the words: 

“Strangers to the trust arenot proper or necessary 
parties to a suit under s. 92, and in such a suit 
the plaintifs who have wrongly impleaded: third 
parties cannot pray in aid the provisions of O. I, 
x.3or 0,57 10, 

It has been strongly contended by the 
learned Counsel for the respondent that the 
defendanls not only deny the title of the 


‘trust to the choultry, claiming that it was 


the private property of defendant No. 1, 
but also deny the existence of the trust, 
and that to decide whether there is a valid 
trust or not if was necessary for a com- 
plete and effectual adjudication to bring 
these defendants on record. It has been 
held in Khurshaidi Begum v. Secretary of 
State (44), that the question whether there 
is a valid trust or not is not within the 
scope of s. 92. Per Ross, J.: 

“In my opinion s, 92 is not applicable. Section 92 
regulates suits where there is a breach of an ex- 
press or constructivetrust..... ' but here the suit 
ig to establish the existence of the trust itself... 
... A suit of this nature is not within the purview 
of s. 92.” R 

It appears to me that this is too narrow 
a construction of s. 92. Persons suing under 
that section have to establish as their cause 
of action (1) that there is a trust express 
or constructive created for public purposes 
of a charitable or religious nature (2) that 
it has been broken. In that view persons 
who deny the title of the trust and on 
that footing claim to be in possession of 
property which is necessary to the proper 
discharging of that trust are proper parties 

(44) 5 Pat. 539; 94 Ind. Cas, 4338; A IR 1926 Pat, 
321; 7P LT 679, 
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' to the suit, in the sense that in their 
absence the Court cannot effectually and 
completely adjudicate the question. Is there 
a valid trust the performance of which 
requires that the trustees should be in 
possession and control of this property? 
With respect I see no sufficient reason in 
the Patna case to justify my differing from 
the decision of this Court in Venkata 
Narasimha Rao v. Subha Rao (25). Defen- 
dants Nos. 2 and 3 were, therefore, proper 
parties to the suit. In the result this ap- 
peal is dismissed with costs. 
A-D. Appzal dismissed. 


CALCUTTA HIGH COURT 
Case No. 57 of 1934 
July 6, 1934 
REMFRY, J. 

In re L. E. SALSICIONI 

Presidency Towns Insolvency Act (III of 1909, 
s. 11—“ Carrying on business "—Distinction between 
“carries on business © and“ works for gain "— 
Object of Act—Debtor found “working for gain 
within jurisdiction of Court bus not “ carrying on 
business""~Petitioning creditor, if should be retegat- 
ed to fresh application—Jurisdiciton. 

“ Garrying on business”, though a very indefinite 
term, msans, eatering into transactions whish may 
result in personal Liabilities, Goswami Sri sri 
Giridhirilalji v. Shri Goberdhone Latji (1), refsrred 
to. 

In the Presidency 
tinction has been drawn between 
business ” and “working for gain.” 

Where the debtor merely manages a business 
under a power-of-attorney given to him by his son, 
who owns the business, the debtor technically 
works for gain. 

The Presidency ‘Towns Insolvency Act, has 
for its object, notso much the relief of insvulvent 

. debtors as ths prevention of insolvent trading and 
the protection of the public. A debtor is adja dicat- 
ed for his own demerits, or it may be his mis- 
fortune, and the merits of the petitioning creditor 
are not material. Therefore, ths principles that if 
the defendant in a civil suit is not prejudiced a 
defect in tha pleadings ought not to be allowed to 
defeat a justclaim, applies to ths msolvency pro- 
cezdings, at least to applications for adjudication, 
for the protection of public interest is a coasidera- 
tion ım such cases. Annada Chandra v. Brojo- Lul 
(4), applied, 


Towns Insolvency Act, a dis- 
“carrying on 


Uonssqaently, where on an insolvency petition it 


is found that the debsor does not carry on busi- 
ness withia th3 Uourt’s jurisdiction but works for 
gain, ths Court should assume jurisdictioa and 
grant the relief instead of relegating the pstitioning 
creditor to a fresh application. Annada Chandra 
y Brojo Lat (4) and Hink v. Buldeo Dus (5), follow- 
ed, 

Order.—Tnhis is an application to adju- 
dicate a debtor. It is not suggested that 
he has not committed an act of insolvency, 
as alleged, within the jurisdiction. 

The point taken in his favour is that the 
petition alleged that this Court had juris- 
diction because ihe debtor carried on busi- 
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ness atan address in Calcutta, whereas it 
is contended that he merely works for gain 
at the address given, and he admits ibat 
at the material times he did so work for 
gain and also resided within tha jurisdiction. 

For the petitioning creditor it was argued 
that the debtor did carry on business in 
person and that even if he did not, under 
s. ll of the Presidency Towns Insolvency 
Act, provided that the debtor came within 
one or other of the grounds on which juris- 
diction is based, the Court should, where 
the act of insolvency also took place with- 
in the jurisdiction, disregard the erroneous 
allegation made in the petition, and deem it 
sufficient that the debtor resides and work- 
ed for gain within the jurisdiction. 

It appears that the debtor managed a 
business at the address given in the peti- 
tion under a power-of-attorney given to him 
by his son who it is said owns tae business. 

Now itis clear from the decisiou of the 
Judicial Committee in Goswami Sri Sri 
Giridhari Lalji v. Sari Goberdhone Lalji (1), 
that carrying on business means, under the 

atters Patent of]1865, eatering int? transac~ 
tions which may result in personal lia bilities. 

The words of this Act seems to me to mean 
the same thing, though as their Lordsnips 
pointed out the term is very indetinite. 

Tne English decisions are not very help- 
ful; in Me parte Breull (2), under the 
bankruptcy rules of 1870, a clerk in a bank 
was held to carry on business, but in those ` 
rules, unlike the Presidency Towns Insol-- 
vency Act andthe Letters Patent, there is 
no reference to working for gain. 

In the later case are cited, Cain v. Butler 
(3), tne question was under the County: 
Courts Acs of 1838 where the words used 
are “carries on his business.” 

It seems to me,‘ therefore, that in this 
Act distinction ‘has been drawn between 
carrying on business and working for gain, - 
and that technically the debtor was work- 
ing for gain and the presumption is that, 
the Legislature adopted the detinition given 
in the decision of the Judicial Committee. 

The next point is difficult. I declined 
to allow amendment of the petition, on the 
ground that the amendment was beyond 
the period of limitation, that is, if the peti- 
tion had to be dated with the date of the 
amendment, then the act of insolvency was 
no, longer avaiable. 


(1) 21 I A13 at p.15; 18 B 291; 6 Sur, 299 
PC 
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(2) (1880) 16 Ch D 434; 50 LJ Ca. 334; 43 L T 580; 
29 W R299 


(3) (1916) 1K B15% 85 LJ K B801 L T 693; 
60S J539; 32T L Ral, i 
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“Now undoubtedly the decisions ‘are all 
_ In favour of the view thatif the defend- 
_ant in a civil suit is not prejadiced, a 
© defect in the pleadings ought not to be 
allowed to defeat a just claim: Annada 
. Chandra v. Brojo Lal (4). 
When the question is whether the Court 
has jurisdiction it has been keld under 
the - Charter that if leave had been given 
on the allegation thet the defendant resid- 
ed within the jurisdiction and it transpired 
that that was not so, but that part cf the 
cause of action arose within the jurisdic- 
.tion, there was no need to amend and the 
plaintiff was entitled to a decree: Fink v. 
Buldeo (5). i 
16 was argued that the decision should 
not be followed in insolvency proceedings. 
„But in my opinion, the present Act has for 
its object, not so much the relief of insol- 
vent debtors, as the prevention of insol- 
vent trading and the protection of the pub- 
lic. A debtoris adjudicated for his own 
demerits, or it may be his misfortune, and 
the merits of the petitioning creditor are not 
material. : It seems to me, therefore, that 
the principle of ihe ceses cited applies io 
insolvency proceedings at least to applica- 
tions for adjudication, for tke protection 
of the public is a consideration in such 
cases. ‘The right which the section gives 
the debtor is secured where one or other 
of the conditions is fulfilled. Therefore, 
instead of relegating the petitioning cre- 
-ditor 10 a fresh petition in my opinion, the 
last ciled decision should be followed. The 
only possible prejudice to the debtor is that 
he will be deprived of some further time 
in which he will not be under the disabi- 
lities of an adjudicated insolvent, and it 
is not inthe public interest to allow him 
any facilities for obtaining any further 
eredit. : 
_ The debtor will, therefore, be adjudicated 
insolvent. 
ID, Order accordingly. 
(4) £0 C 292 at p. 299; 74 Ind. Cas. 733; 36 CLJ 
356; A IR 1923 Cal. 142; 
(5) 26 O 715,3 C W N52. 


BOMBAY HIGH COURT 
Second Civil Appeal No. 755 of 1931 
December 16, 1935 
f MACKLIN, J. 
BASAWANEWA BALAPPA— 
Dprenpant No. 1—APPELLANT 
versus 
BALAPPA SHIVAPPA—PLAINTIFp— 
> RESPONDENT. 
Limitation Act (IX of 1908), s. 23, Seh. I, 
drt, 120—Wife refusing to live with husband= 
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Whether continuing wrong—Suit for restitution of 
conjugal rights— Article applicable—Hindu Law— 
Divorce—Custom-— Jains — First husband living— 
Validity of second marriage—Presumption—Bvidence 
of divorce. ; we 
Ta continuing wrong referred to in s. 23, Limi- 
tation Act, includes failure of a wife to retura to her 
husband. r , 
Consequently, where the husband brings a suit 
for restitution cf conjugal rights within six yeas 
of the first refusal of the wile to return, it is within 
time under Art. 120. Bai Sari v. Sankia Hirachand 
Q) and Dhanjibhoy Bomanji v. Hirabdai (3), relied on. 
Held, on Jacts that although there is normally a 
p.esumption that a marriage ceremony 18 valid, the 
presumption cannot exist in a- case where there has 
admittedly been a former marriage, where the 
husband of the former mariage is alive, and where 
that husband still claims the defendant to be his 
wife. In other words the existence of a second 
marriage does not prove that a divorce took place. _ 
Held, also that even assuming that divorcee is 
recognized by the Jain caste, still it is matter out- 
side the ordinary Hindu custom, and one would ex- 
pect better eviaence of it than a mere allegation of the 
existence of a deed of divorce which has now been lost, 


S. G. A. from the decision of the District 
Judge, Belgaum; in Appeal No. 94 of 1939. 

Messrs. S, A. Desai, G. R. Madbhavi and 
A. G. Desai, for Appellant. h 
Mr. A. G. Mulgaonkar and Mr. U. S. Hattian- 
gadi for Mr. G. S. Mulgaokar, for the Res- 
pondent. h 

Judgment.—The plaintiff in this case 
sued for restitution of conjugal rights and 
made his wife defendant No. 1 and her 
mother defendant No. 2. We alleged trab 
he had been married to her fcr many 
years and that she had borne him five 
children, but was now living with another 
man by name Bhimappa and refused to 
return to him. The wife contended that 
she had been divorced by her husband 
many years ago and since then she married 
Bhimappa and had borne him four child- 
ten. The trial Judge held that the divorce 
was proved and that, therefore, the plain- 
tiff could not bring this suit. In appeal 
the District Judge held that there was no 
custom of divorce proved among Jains; bo 
which caste the parties belonged, that the 
fact of this particular divorce was not prov- 
ed, and that the plaintif must, thereiore, 
get a decree. The defendant comes in 
second appeal. 5 

It is contended as a point of law that 
the learned District Judge has overlooked 
certain important evidence in the case and 
that that evidence, taken in conjunction 
with the evidence which the District Judge 
has not ignored, proves thatthe divorce 
took place. The defendant alleged the 
existence of a deed of divorce which she 
said had been given by the plaintiff to 
her cousin and had been then given by 
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her cousin to her present husband. That 
deed is said to be lost. The learned Dis- 
trict Judge says that there is no evidence 
apart from the alleged existence of a lost 
deed of divorce tosubstantiate the allegation 
of the divorce having taken place. In ad- 
dition to that evidence there is some cir- 
cumstantial evidence, namely, the undoub- 
ted fact that the defendant and her pre- 
sent husband did go through a form of 
marriage, that they are recognized as 
married by their neighbours, that the 
children born during the continuance of 
that marriage are recognized as the children 
of that marriage, and that thenames of those 
children have been entered in the birth 
register as. the children of the defendant's 
present husband. It is suggested that the 
learned District Judge has ignored this evi- 
dence. In my opinion, he has not ignored 
it: He refers to it but says that although 
there is normally a presumption that a 
marriage ceremony is valid, that presump- 
tion cannot exist in a case like the present, 
_ where there has admittedly been a former 

marriage, where the husband of the former 
marriage is alive, and where that husband 
still claims the defendant to be his wife. 
In other words the learned Judge holds 
that the existence of a second marriage 
doeg not prove that a divorce took place. 
I entirely agree. We have the fact that 
a second matriage took place; but even 
if we assume that the defendant is telling 
the truth when she says that her last four 
children are the children of her second 
husband, and even if weassume that there 
really was a deed of divorce, I still do not 
think that that is enough to prove that 
there was an actual divorce. It is not 
as if divorces were recognized by the Hindu 
Law in general. Even assuming that divorce 
is recognized by the Jain- caste, which in 
fact the learned District Judge held tobe 
not proved, still it is a matter outside the 
ordinary Hindu custom, and one would 
expect better evidence of it than a mere 
allegation of the existence of a deed of 
divorce which hag now been lost. No one 
speaks to any ceremony of divorce, and 
no one speaksto any deed or words of the 
divorcing husband apart from his having 
handed a deed of divorce to his wife's 
cousin. | 

But upon the written statement in this 
case a question of limitation would arise, 
and ib is necessary to consider whether 
the suit was in time. The article applic- 
able is Art. 120, providing a period of six 
years from the time when the right tosue 
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accrued. If the defendant is telling the 
truth when she says that she has been 
married to her present husband for nine 
or ten years and has borne him four chil- 
dren, then the suit is out of time unless 
it can be brought in time by some exemp- 
tion provided by the Act. It is argued 
that such an exemption is to be found in 
s. 23, which provides for a fresh period of 
limitation arising at every moment of the 
time during which a continuing wrong con- 
tinues. The question then is whether a 
refusal of a wife to live with her husband. 
isa continuing wrong. There is no authority 
upon the point that I have been able to 
discover since the present Limitation Act 
came into force in 1908. Under the old 
Act. suits for restitution of conjugal rights 
were governed by Art. 35 of that Aci, 
which provided a period oftwo years from 
the date of demand and refusal. 
In Bai Sart v. Sankla Hirachand (1), 
it was held that s. 23 applied to suits for 
the restitution of conjugal rights although 
such suits were governed by Art. 35. In 
Fakirgauda v. Gangi (2), their Lordships 
refused to express any opinion as to the 
applicability of s. 23 to such suits, evident- 
ly considering that the matter had not 
been authoritatively decided and that it 
was a difficult question. In Dhanjibhoy 
Bomanji v. Hirabai (3), the point was 
finally set at rest so far as tha then exist- 
ing Act was concerned. It was there 
held by a Full Bench that having regard 
to s. 23, Limitation Act of 1877 and Art. 
35 of that Act,a suit under the Parsi 
Marriage and Divorce Act, for the resti- 
tution of conjugal rights would be barred 
within two years of demand and refusal. 
That was a case in which the ques- 
tion was with special reference to the Parsi 
Marriage and Divorce Act; but the prin- 
ciple underlying the dicision is, I think, 
applicable not only to the old Act of 1877 
but is also applicable generally and not | 
only to Parsi marriages. The reasoning of - 
the learned Chief Justice was based upon 
the wording of Art. 35 as it stood, andhe 
held that s. 23 of the Act, being only géneral 
jn its terms and Art. 35 being particular 
in its terms, if there were any repugnancy 
between the section and the article, then ` 
the particular provision, would have to pre- 
vail and the period for a suit for res- 
titution would be two years from thedate . 
of demand and refusal in spite of s. 23. | 
(N 16 B 714. os 


(2) 23° B 307. 
(3) 25 B 644; 3 Bom. L R371 (FB). 
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All ‘the authorities have assumed that the 
continuing wrong referred to in s. 2 
would include failcre of a wife to return 
to her husband, rnd the only reason why 
the Full Bench held that Art. 35, as it 
then was, prevailed over s. 23 was that 
Art. 35 dealt with a particular instance of 
a wrong, while s. 23 dealt with continuing 
wrongs only generally. But Art. 35 is no 
longer part of the law and its place has 
been taken by Art. 120, which provides 
a period of six years from the time when 
the plaintiff's right to sue accrued. That 
is itself an article of general rather than 
particular application and cannot be held 
to override asection of the Act merely 
because the section is in general terms. 
Moreover, in the present case there is evi- 
dence to show that the firstactual refusal 
took place within six years of the suit, 


anda statement to that effect was made: 


in the Plaint and was not denied in the 
written statement. On oth grounds, 
therefore, the suit is in time. The decree 
of the lower Appellate Court must be up- 


held, and this appeal is dismissed with 
costs. 


b. Appeal dismissed. 
PESHAWAR JUDICIAL COMMIS- 
< SIONER'S COURT 
Criminal Appeal No. 175 of 1936 
. May11, 1936 
MIDDLETON, J.C. AND MIR AHMAD, 


J.C. 

JAN KHAN—ACCUSED—APPELLANT 
versus 
EMPEROR—Opposttsz Parry 

Criminal  trial—Evidence—Mere absconding— 
Whether can be basis for conviction. 

Mere absconding of an accused person should not 
form the basis of a conviction. It comes in as a 
very useful piece of corroborative evidence if there 
is other evidence to connect the accused with the 
crime, but per se absconding is not enough to bring 
home the charge to the person who has abscond- 


ed. 
Cr. A. from an order of the Additional 
it a Judge, Peshawar, dated March 23, 
Mr.-Aurang Zeb Khan, for the Appellant, 
Mr. Raja Singh, for the Crown. j 


Mir Ahmad, A. J. C.—On August 31 
1933, Mohammad Najab Khan, Sub-Inspector 
Miran Police Station, Bannu District, was 
investigating a_ murder case at Kotka 
Hijam Khan. He heard the sound of wail- 
ing in Kotka Nazir Mohammad whichis at 
a distance of a mile from Kotka Hijam 
Khan.: The Sub-Inspector went to the 
spot. He found Mir Akbar, a boy of 
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17-18 years of age, lying dead. The rela- 
tions of the deceased charged Tarin. The 
Sub-Inspector could not trace him and 
proceedings were taken against him under 
s. 512, Criminal Procedure Code. Tarin 
surrendered on November 15, 19385. He 
was challaned and committed to the Court 
of Session where he was tried under s. 302, 
Indian PenalCode. The medical evidence 
showed that Mir Akbar had a bullet 
entry wound 2” in diameter on the left side 


of the back of chest. 

Its exit wound was in the front. The 
lower end of sternum was fractured, 
causing injury to left pleura, lung and 


heart which proved fatal. Two witnesses 
had died in the meantime and their state- 
ments recorded under s. 512, Oriminal 
Procedure Code, were transferred to the 
Sessions file. They were Alim Khan and 
Nazir Mohammad. Alim Khan alleged 
that they had gone with the deceased and 
Guljanat to catch grass-hoppers in the fields. 
It was about noon when they reached the 
field known as “Marmandi.” Tarin ac- 
cused came from Kotka Sherjan, which is 
close to the spot, fired a shot at Mir Akbar 
and killed him. Tarin then fled towards 
his village. Alim Khan and Guljanat went 
back to their village to inform Nazir 
Mohammad, Lambardar. In the meantime 
the deceased was also brought to the village 
cn a cot and the Sub-Inspector arrived. 
The motive given by this witness was 
that a cousin of the deceased had abducted 
the daughter of Tarin; Guljanat supported 
this statement at the trial. He admitted 
that Mir Akbar, deceased, was his distant 


cousin. He gave more information about 
the motive. He staled that the daughter 
of Tarin, accused, was married to one 


Mohammad Jan, but had come back to 
her father, because she could not pull on 
with her husband. He deposed that this 
girl then eloped with one Gul Sahib, son of 
Nazir Mohammad, acousin of deceased, Tarin, 
who used to live with Alim Khana in Kotka 
Nazir Mohammad, left for Kotka Sherjan 
because he was very much annoyed over 
the affair. Gadai who described Mir Akbar, 
deceased, as his nephew, saw the tragedy 
from a distance ofavoué 100-120 paces. He 
also stated that Guljanat and Alim Khan 
ran to their own hamlet and that he himself 
went to the same hamlet after them. . 
This witness was questioned as to why 
no one from amongst the three of them 
stayed wilh the deceased or made any 
arrangement for taking him to the village. 
He said: Z k 
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“I did not go to the deceased out of fear of Tarin 
‘and his party, who were hostile fo us and were 
armed. We did not senda cot and people to fetch 
the deceased from the spot out of fear. People had 
raised a noise on discovering the murder and soon 
afterwards the deceased was brought to his house”. 

Nazir Mohammad was in the village 
when he was informed by Alim Khan and 
Guijanat that his nephew, the deceased, 
was murdered. Meanwhile Shahmir, 
Garhai, Kachai and Alijan brought the 
deceased on a cot. He admitted that the 
daughther of Tarin had been abducted by 
his son Gul Sahib and was in his house 
at the moment. Amar Jan, a brother of 
the deceased, and Gulshahdin testified to 
the presence of the accused Tarin in the 
village before the occurrence, Mohammad 
Najab Khan, Sub-Inspector described how 
he was attracted to the scene of occur- 
rence and senta ‘‘murasla” to the Police 
Station to register the offence. At that 
time Nazir Mohammad had charged 
Abdulla and Akbar Khan also for the 
crime. Nazir Mohammad had said in his 
statement to the Sub-Inspector, which 
formed the First Information Report, that 
Abdulla and Akbar Khan caught hold of 
the deceased and Tarin fired at him. 
Garhai was summoned as a Court wit- 
ness. He said that at about “peshin” 
time he came upon the deceased who was 
lying dead in the field. Shahmir and 
Kachai also came from their lands. This 
witness asked them to stay by the side of the 
deceased and he went to inform his 
relations in Kotka Nazir Mohammad. He 
met Guljanat, Alim Khan, Nazir Moham- 
mad, and several others and informed them 
of what he had geen. They left for the 
spot. A cot was brought and the deceased 
‘was taken home. The accused denied the 
charge. He said that he was implicated 

because his daughter had been abducted 
by Gul Sahib. He was lame, was in tribal 
territory atthe time of the occurrence and 
did not know anything about it. He 
produced Kachai and Shahmir in his 
defence who supported the statement of 
Garhai, Court witness. 

The three assessors, who assisted at the 
‘trial, brought in a verdict of guilty . against 
Tarin. The learned Additional Sessions 
Judge, Peshawar, to whom the case was 
transferred by this Court, convicted the accus- 
- ed under s. 302, Indian Penal Code. He gave 
him the lesser penalty on the ground that the 
appearance of the deceased and his party 
near the village of the accused amounted to 
a provocation to the latter whose daughter 
had been abducted by a relation of the 
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former. Tarin has presented an appeal 
to this Court. On perusing the evidence 
one is impressed by three outstanding 
features: 1. That Mir Akbar had no blood 


feud with the accused and was a very 
distant relation of Gul Sahib, the person who 
had abducted the daughter of the accused. 
2. That the three relations, Alim Khan 
and Gadai, uncles of the deceased and 
Guljanat, cousin of the deceased, left him 
dead on the spot, ran to the village and 
made no arrangement whatsoever for 
bringing him home. 3. That strangers, e. g. 
Garhai, Kechai and Shahmir, brought the 
deceased to his village. To us these three 
facts point to one conclusion only, that is to 
say, thatthe eye-witnesses were not there 
and didnot see the tragedy. It appears 
to us that the deceased was found dead 
and the accused was charged by conjec- 
ture. If the testimony of these witnesses 
is eliminated, there remains the fact that 
the deceased was shot in a field which 
is close to the village of the accused, that 
the accused wasan enemy of a cousin of 
the deceased, and that the accused remain- 
ed an absconder for about two years. The 
first two points have no significance by 
themselves, and are not enough for 
maintaining a conviction. There remains 
the third, e. g., the absconding of the ac- 
cused. It has been held by this Court and 
also by other High Courts in India that 
mere absconding of an accused person 
should not form the basis of a conviction. 
It comes in as a very useful piece of cor- 
roborative evidence if there is other evidence 
to connect the accused with the ‘crime, 
but per se absconding is not enough to bring 
home the charge to the person who has 
absconded. This view is based on sound 
principle. A person charged with an offence 
might be nervous and under the impulse of 
the moment might consider it desirable that 
he should leave the country rather than face 
atrial. Later in saner moments he might 
decide that he should come back and have 
himself cleared. 

In such circumstances absconding would 
mean nothing. We cannot, therefore, 
maintain the conviction on the solitary 
ground of the absconding of Tarin. In 
short, once the alleged eye-witnesses are not 
believed, this is a case of no evidence. We 
therefore accept the appeal, set aside the 
conviction and sentence of Tarin and direct 
that he should be released at once. 

D. Conviction set aside 
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„tion but not registered—Use for collateral purpose 
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consisting of minor and adult co-parceners—Mere 
intention of adult, whether sufficient to cause dis- 
ruption. 

A sale-deed which is required to be registered 
under s. 63-A, Dekkhan Agriculturists’ Relief Act, 
but isnot registered is not admissible to prove 
title, but may be looked at to explain the nature 
‘of the possession of the vendee obtained in conss- 
quence ofit, or for any other collateral purpose ; 
but it cannot be acted to validate it as a convey- 
ance. 

Nowhere in the Mitakshara is it stated that 
agreement between all the co-parceners jis essential 
to the disruption of the joint status or that the 
severance of right can only be brought about by 
the actual division and distribution of the property 
held jointly. Girja Bai v. Sadashiv Dhundiraj (4), 
Kawal Nain v. Budh Singh (5)and Bal Krishna 
v. Ram Krishna (6), relied on. 
` Consequently, where a minor member and an 
adult member form a joint family, the conduct and 
declaration of the adult co-parcener are sufficient to 
put an end to the cc-parcenary and sever his joint 
selain Dip even With the minor co-parcener, [p. 

colL . ; 

F.C. A. against a decision of the Ad- 
ditional Ist Class Sub-Judge, Poona, in 
Suit No. 915 of 1927. 

Messrs. G. N. Thakor and D. A. Tulza- 
purkar for the Appellant. 

Mr. S. G. Patwardhan, for 
No. 1. , 

Broomfield, J.—This is an appeal from 
@ decree ofthe Ist Class Subordinate 
Judge, Poona, allowing the plaintiff's suit 
fora declaration, injunction and the pos- 
session of certain property. The material 
facts are as follows:—One Bhau Mahadev, 
a resident of Ale, Junnar Taluka, had alto- 
‘gether nine sons and seven daughters; but 
the sons had all died by’ 1902: the last 
two remaining sons Trimbak and Atmaram 
died in that year. Defendant No. 13 is 
Trimbak’s widow and defendant No. 12 is 
Atmaram’s widow. Trimbak had a son 
Vishnu, who died of plague in 1917 leaving 
a widow Gitabai, who is defendant No. 14. 
Gitabai was pregnant at the time of her 
husband’s death, but this fact was not 
known. On January 19, 1918, Bhau made 
a will by which he bequeathed all his 
property to Anant, the plaintiff, who is 
the son of Bhau’s daughter Mankarnika. 


Respondent 
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On June 8, 1918, Gitabai gave birth to a 
posthumous son Dnyneshwar, who is defen- 
dant No. 1. Asthe birth of this son made 
the will inoperative. Bhau, on July 22, 
1918, executed a sale-deed in favour of 
the plaintiff by which he purported to con- 
vey to him his one-half share in the 
joint family property belonging to himself 
and the minor defendant No. 1. On 
March 4,1919, Bhau caused to be executed 
a partition-deed by which the property was 
divided in two equal shares between the 
plaintiff and the minor. In the same 
year, Atmaram's widow Savitribai brought 
a suit against Bhau, the minor, and the 
plaintiff for maintenence, and obtained a 
decree by which her maintenance was 
charged on the whole of the property. In 
1920 Bhau filed asuit, No. 421 of 1920, 
against defendant No. 1, who was represent- 
ed by his maternal grandfather Ganga-. 
dhar, to obtain a declaration that the 
partition effected on March 4, 1919, was 
a valid transaction and not prejudicial to 
the interest of the minor defendant. 

At the same time Anant, the present 
plaintiff, filed a suit, No. 422 of 1920, for 
‘a similar declaration and, if necessary, for 
- fresh partition. The defendants were 
Bhau and the minor defendant No. H 
It may be noted, though the point is not 
now material that Bhau’s suit was dis- 
missed cn the ground that it was not 
maintainable under s. 42, Specific Relief 
Act, and Anant’s plaint was returned on 
the ground that the Court had no pecuniary 
jurisdiction to entertain it. On September 
5, 1920, Bhau made a second will by 
which he bequeathed all his property to 
the plaintiff. Probate of this will was 
obtained in due course, but as the 
plaintiff's claim to the property was resisted, 
he had to bring the present suit in which 
he claims the following relief: A declara- 
tion that the sale-deed of. July 22, 1918, 
and the partition-deed of March 4, 1919, 
are legal and the plaintiff became. the 
owner of the property conveyed to him 
thereby; a permanent injunction resiraining 
the defendants from obstructing the plaintiff 
in the enjoyment of the property in his 
Possession; possession of certain properties 
a halt 
share of movable properly specified in. 
the plaint; and lastly, iu the alternative 
partiticn and possession of his one-half 
share in the properties in suit under the 
will of Bhau, dated September 5, 1920. It 
has been held by the trial Court that the 
sale-deed (Ex. 114) requiréd to be registered 
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under s. 63-A, Dekkhan  Agriculturists’ 
- Relief Act, and, not having been so regis- 
tered, is not admissible, as evidence of 
title. Ithas been held admissible, how- 
ever, to prove the nature of the plaintiff's 
-possession of the property, and in view 
of the fact that the plaintiff obtained 
possession in accordance with the sale-deed, 
the transaction has been held valid on 
the principle of part performance.” 

` The partition-deed has also been held 
to be legal and valid as having been 
effected by the managing member of a 
joint family. Incidentally I may mention 
that the learned trial Judge finds that there 
was good consideration for the sale-deed 
and that there is nosubstance in the 
allegations made by the defendants that 
Bhau was induced to execute it by undue 
influence or misrepresentation. It has 
also been held that from the time of the 
partition-deed Bhau became separate from 
the minor defendant No.1 and therefore, 
apart from the sale-deed and partition- 
deed, he was competent fo devise his 
separate share to the plaintiff by his will. 
The learned Counsel for the appellant has 
challenged all the findings of the trial 
Court, except the finding as to undue 
influence, misrepresentation, etc., and the 
finding that certain observations in the 
judgmentin Savitribai’s maintenance suit 
as to the nature of the sale-deed are not 
res judicata. It is clear that the appellant’s 
case as to undue influence is no longer 
maintainable in view of the judgmentin 
the probate proceedings, and there can 
be no question of res judicata in respect 
of the maintenance suit because 
that was tried bya 2nd Class Subordinate 
Judge. l 

“I propose to deal first with the question 
of the effect of the sale-deed (Ex. 114). The 
trial Judge. I think, is clearly right in 
saying that in spite of the fact that it 
was not duly registered, this deed may be 
looked at to explain the nature ‘of the 
possession of the plaintiff obtained in 
consequence of it, or for any other col- 
lateral purpose; but I cannot agree with 
the learned Judge that the fact that it 
was acted upon in this way avails to 
validate it as a conveyance. It is difficult 
to see how the doctrine of “part perform- 
ance,” on which the learned Judge 
relies, could in any way effect defendant 
who was not a party to the transaclion 
and does not claim under either party to 
it. By birth He became joint owner with 
Bhau, but he does not claim under him. 
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Apart from that, however, the view that 
the English equitable doctrine of “part 
performance” can be invoked so as to 
circumvent the Indian law of registration 
has been exploded by the Judges of the 
Privy Council in Ariff v. Jadunath Majum- 
dar (1), Currimbhoy & Co. v. Creete (2), and 


Pir Bakhsh v. Mahommad Tahar (3%. The 
case of the partition is somewhat more 
difficult. When Bhau referred to this 


transaction subsequently, he spoke of it as 
though it was a partition effected by him- 
self in his capacity as manager of the 
joint family. Thus, in Ex. 109, which is 
his written statement in the suit field by 
the plaintiff in 1920, he says: 

“In order that there should arise no dispute or 
difficulty hereafter between the plaintiff and defen- 
dant No‘2(i.¢., the present defendant No. 1) and 
because in my capacity as the eldest member of 
the joint family I have aright tomake a partition, 
and also as aco-parcener in the joint family, I have 
made in respect of the said joint family property, 
a proper partition of the share of the minor 
defendant No. 2, on March 4, 1919,..... I have 
at the same time given separate possession of his 
share tothe plaintiff; and the share of the minor 
defendant No. 2 has separately remained in my 
possession as belonging to defendant No. 2.” 

And in the will (Ex. 86) he says this: 

“My chief intention in making the partition 
was that my joint, relationship which existed under 
the Hindu Law with Dnyaneshwar should be dissolved 
and that each of us should be the full owner of 
hig own respective share, and should independently 
enjoy his own share. I made the partition-deed 
with this object in view and have divided the pro- 
perty into separate portions.” 

The learned trial Judge appears to have 
taken the same view of the transaction, 
but actually Bhau was not a party to 
the deed either as manager or otherwise: 
the only parties were defendant No. 1 
represented by Bhau as his guardian and 


- the plaintiff. The property was divided 


between them and the share which on a 
partition should have come to Bhau was 
assigned to the plaintiff on the footing that 
he-had already become owner of it under 
the sale-deed. I think, therefore, that Mr. 
Thakor is probably right in his contention 
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that this deed must be regarded as a 
mere corollary to the .sale-cleed, and if. 
as we hold, the sale-deed confers no 
title on the plaintiff neither does ihe 
partition deed. In that view of the case 
the plaintiff's claim could only be based 
on the will, and he can claim under the 
will only. if the testator had ceased to 
be a member of a joint family and ac- 
quired a separate interest in the pro- 
perty. The most important question, 
therefore, in the appeal is whether the trial 
Judge is rightin his finding that Bhau 
ceased to be joint with defendant No.1 
from the date of the partition-deed. Let 
us look at the evidence on this issue. 
Although the partition-deed is ineffective 
as a conveyance to the plaintiff, the 
transaction is,in my opinion, very good 
evidence of Bhau's desire and intention 
of putting an end to the joint family. 
After all, although he was not formally a 
party to the deed, it was to all intents 
and purposes his transaction and not that 
of defendant No. 1. The most important 


recital in the deed is this: 
“Out of the whole property, as stated above, Bhau 
Mahadeo Sambhus, the guardians of the minor, 


sold the half share which was „his own to 
Anant on July 22, 1918, At the time of the 
sale-deed it was settled that the enjoyment of 


the property sold by the deed should go on in 
a joint manner. But as a desire was expressed 
by Anant, the purchaser, that the property sold 
should be separated by a partition, and that 
the half share so purchased$jshcould be made 
available for separate enjoyment, and as it seems 
probable that dispute would arise because of 
the difficulties that might crop up in connection 
with the joint enjoyment of the whole pro- 
perty, so the half share which has, as between 
the parties themselves been ccmpletely sepa- 
rated from the property described above, is as 
under " 


The deed goes on to provide that the 
enjoyment of each of the two half shares 
should be by each party by himself and 
neither should obstruct the enjoyment of the 
other of hisshare. The plaintiff was put in 
actual possession of his share, and Bhau, as 
it appears, remained in management of 
the other half on behalf of the minor defen- 
dant No. 1. It is difficult to argue that the 
joint family subsisted, and indeed, the 
whole course of Bhau’s conduct from that 
day to the day of his death is, in my opin- 
ion, irreconcilable with such a view. Bhau 
was examined as a witness in Savitribai’s 
suit on two occasions. In his first statement, 
which is Ex. 107, he merely referred to 
the sale-deed and the partition-deed. But 
Pr his second statement, Ex. 108, he 
said; 
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“Dnyaneshwar has got one-half share in our estate 
rere I have sold to him my half share, The shares 
are separated into distinct portions.” 

These statements are not really consist- 
ent with the joint estate of Bhau and 
defendant No.1. In the plaint of the suit 
which Bhau filed in 1920 for a declaration 
that the partition of March 4, 1919, was a 
valid transaction, he alleged that he and 
defendant No. 1 had been the owners of cer- 
tain properties as members of a joint 
Hindu family, and he had sold his half 
share in that property to Anant and he had 
made a division of the property by metes 
and bounds and given possession to 
Anant and passed a partition-deed. The 
suit was filed for the purpose of obtain- 
ing the Court's sanction to these transac- 
tions, and it is not consistent with the view 
that Bhau considered himself to be still joint 
with defendant No. 1. I have already refer- 
red to Bhau's written statement in the suit 
filed by Anant (Ex. 109). Then, in addition, 
there are the following significant recitals in 
the will. After the passage referring to the 
partition, which I have already quoted, the 
testator says : 

“It is my opinion that the said partition-deed is 
proper and sufficient from a legal point of view. 
But if possibly there has remained some flaw from 
a legal standpoint in the gale-deed passed by me 
on July 22, 1918, previous to the partition, I 
declare hereby that I had and have dissolved 
my joint relationship with Dnyaneshwar; and 
that the partition of the property which has been 
effected by the said partition-deed is very 
proper and hence elect should be given to it 
accordingly.” 

Further on he says: 

“I hereby declare my will as follows: that my 
daughter's son Anant Wasudeo Avachat should re- 
ceive after my death all the property assigned to 
my share as also whatever property I may leave 
behind me. He is full owner of my property after 
a and he should enjoy it as the full owner 
or 14. 

This conduct and these declarations of 
Bhau are in my opinion not capable of 
any other construction but that as from the 
date of the partition-deed he desired and 
intended to put an endto the co-parcen- 
ary and sever his joint relationship with 
defendant No. 1. He took every step he 
could think of to make that position clear. 
No doubt, as the learned Counsel for the 
appellant says, he believed the sale-deed 
and the partition-deed to be valid. But the 
partition-deed, whether valid or not as a con- 
veyance, was in any case an outward and 
visible sign of his own separation from de- 
fendant No. 1. It is perfectly clear that he 
never resiled from the position which he took 
up at that time. The question then arises 
whether this was enough to effect a legal dis- 
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solution of the joint family. The law on this 
point has been summarised in Mulla’s 
“Principles of Hindu Law,” Edn. 8, 
para. 325. 

“Partition is severance of a joint status, and as 
such, it is a matter of individual volition. All 
that is necessary, therefore, to constitute a par- 
tition is a definite and unequivocal indication 
c£ his intention by a member of a joint family 
to separate himself from the family and enjoy 
his share in severalty. It is immaterial, in such 
a case, whether the other members assent. Once 
a member of a joint family has clearly and 
unequivocally intimeted to the other members 
his desire to sever himself from the joint family, 
his right to obtain and possess his share is 
unimpeachable whether or not they agree to a 
separation, and there is an immediate severance 
of the joint status. The intention to separate may 
be evinced in different ways. either by explicit de- 
claration or by conduct. It may be expressed by 
serving a notice on the other co-parceners. The 
notice, however, may be withdrawn with the 
consent of the other co-parceners. It may also 
be expressed by the institution of a suit for par- 
tition.” : 

The leading cases on the point are: 
Girja Bai v. Sadashiv Dhundiraj (4), Kawal 
Nain v. Budh Singh (5) and Bal Krishna 
v. Ram Krishna (6). Mr. Thakor of course 
does not dispute the correctness of these 
principles. He contends, however, that 
they should be limited in their operation 
to adult co-parceners, and that a declara- 
tion of intention to separate will not be 
effective by itself as against a minor co- 
parcener. In my opinion this view can- 
not be accepted. The learned Counsel has 
relied on these passages in the judgments 
in Girja Bai v. Sadashiv Dhundiraj (4), and 
Bal Krishna v. Ram Krishna (6), where com- 
munication of the intention to separate to 
the other co-sharers is mentioned. He 
also relies on cases such as Lalta Prasad 
v. Sri Mahadeoji Birayman Temple (7), and 
Ganapathy v. Subramanyam Chetty (8), 
where it has been held that the instituticn 
of a suit for a partition bya minor will 
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not effect a severance of the joint status 
unless sanctioned by a decree. When the 
judgments of the Privy Council are read 
as a whole, it may well be doubted, I 
think, whether their Lordships intended to 
make if an essential condition that the 
declaration of intention to separate should 
be formally notified to every member of 
the family. No doubt the intention must 
be published in some way. An act of 
volition which is kept secret could not be 


legally effective. There would indeed 
be no evidence in that case that it was 
genuine. But no formal declaration or 


notice is required. The intention may he 
evinced by conduct as heldin Girja Bai 
v. Sadashiv Dhundiraj (4), at p. 162*. where 
reference i® made to the case in Joy 
Narain Giri v. Grish Chunder Myti (9). 
I do not think that anything more is es- 
sential than publication in the manner 
appropriate to the circumstances of the 
case. Defendant No. 1 was not unrepre- 
sented. Besides Bhau, he had his mother 
and maternal grandfather; and it cannot 
be supposed that they were ignorant of 
the position taken up by Bhau. Defen- 
dant No.1 was himself a party properly 
represented in all the litigation to which 
I have referred and in which that position 
was madeclear. It does not appear that 
that there were any minors in Girja Bai 
v. Sadashiv Dhundiraj (4), but there is a 
reference to minors at p. 159* of the report 
which seems to indicate the view their 
Lordships would take on the point: 

“So far as their Lordships are aware, nowhere 
in the Mitakshara is it stated that agreement bet- 
ween all the co-parceners is essential to the disrup- 
tion of the joint status or that the severance of 
right can only be brought about by the actual 
division and distribution of the property held 
jointly. If this were so and there were minors in 
a joint undivided family, partition would be impos- 
sible until they had all attained majority, a posi- 
tion which is expressly combated and negatived in 
the Viromitrodayu, Chap. II, s. 23.” 

Besides, the existence of minor co-par- 
ceners is such a very common incident of 
a Hindu joint family that their Lordships 
could hardly have failed to mention a 
qualification which, if it existed, would 
limit the operation of the rule in question 
to such a material extent. As to the cases 
in which it has been held that a minor's 
suit for partition is not effective as a 
declaration of intention without a decree, 
it may be noted that the Patna High 
Court has taken a different view in 
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Krishna Lal Jha v. Nandeshwar Jha (10). 
There eppears to beno Bombay case on 
the point. But assuming that the Allah- 
abad and Madras cases are correctly decid- 
ed, they have, in my opinion, no material 
bearing on the point at issue. Hx hypothesi 
there must be an act of volition on the 
part of the separating co-parcener, and in 
the case of a minor's suit the act: of voli- 
tion is probably not his but his guardian’s 
or next friend’s. But no act of volition 
or consent is required in the case of any 
other co-parcener. I hold, therefore, that 
the fact that some of them are minors, and 
even the fact that the only other co- 
parcener is a minor, will not deprive an 
adult co-parcener of his right sto separate 
if he chooses. 

“The trial Judge, therefore, was right in 
holding that Bhau had become separate 
from defendant No. 1 as from the date of 
the partition deed and remained separate 
till the end. That being so on the footing 
that the sale and partition deeds were 
invalid, Bhau became owner of a separate 
half share which he was competent to de- 
vise to the plaintiff. We are satisfied that 
the terms of the will are sufficient to confer 
_ this interest upon the plaintiff who is there- 
fore entitled to succeed to Bhau’s half- 
share of the estate. Stricily speaking as 
a matter of form it would be necessary to 
direct afresh partition to be made now. 
The learned trial Judge has considered 
that aspect of the case. He says: 

“Then the question is whether there should be 
again a partition of the lands and houses even 
if it is held that the partition and the sale-deed 
are void. It would be amere waste of money and 
time to make separate divisions of the shares again 
when we have in this case already a separation of 
the shares made by Bhau. As already stated, there 
is no allegation nor is it proved that the divi- 
sions are unequal or detrimental to the interest of 
the minor. Under these circumstances, 1t would be 


a’ question whether an actual partition by metes 
and bounds of the lands and houses should be mads 


again or not.” i 
It was not necessary to determine the 


point in the lower Court, because the 
learned Judge was of opinion that the 
plaintiff derived title to the property under 
the sale-deed and the partition-deed. As 
we have taken a different view on that 
point and hold that the plaintif can only 
claim under the will, defendant No. 1 would 
strictly be entitled to claim afresh parti- 
tion. But the considerations mentioned by 
the Jearned trial Judge still remain. It 
would apparently bean unreasonable waste 
of time and money to re-open the parti- 
gi 4 PLJ 38; 44 Ind. Cas, 146; AI R1918 Pat 
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tion. There would probably be difficulties 
of various kinds in view of what has hap- 
pened in the past. Mr. Thakor himself, 
after consulting his client, has intimated 
that he does not press for a fresh partition. 
That being so, the orders passed by the 
trial Court will stand, and the appeal will 
be dismissed with costs. 

Tyabji, J—I agree. The effect that the 
presence of a minor co-parcener has on 
the doctrine of severance of the joint in- 
terest in co-parcenary property by a declara- 
tion showing an unequivocal intention to put 
an end to the joint estate, has been much 
discussed before us. Such a declaration 
may be made by a plaint in a suit for 
partition; or, to use the words of Sir 
Grimwood Mears, C. J., “the institution of a 
suit for partition (by a person sui juris) 
is such a clear and unequivocal expression 
of determination that that in itself is suff- 
cient to cause a severance of the joint 
family”: Lalta Prasad v. Sri Mahadeoji 
Birajyman Temple (7). The Chief Justice 
distinguished the cases between (1) a suit 
for partition brought on behalf of a minor 
and (2) such asuit brought by an adult. 
The distinction is based on the ground that 
an adult co-parcener has plenary powers, 
by his own volition, to bring about a sever- 
ance of his own joint interest, but that the 
next friend of a minor has not the same 
plenary power, by his own volition to bring 
about aseverance of the interest of the 
minor in co-parcenary property. When a 
plaint is fled in a suit for partition by a 
next friend on behalf of a minor, the Court 
exercises a discretion whether in the cir- 
cumstances itis for the benefit of the minor 
that a severance of his interest should be 
caused: in other words, where the guardian 
of a minor expresses the intention to sever 
a minor's interest by filing a plaint on the 
minor’s behalf, the expression of intention 
may not be effective if a severance would 
be detrimental to the interests of the minor: 
Ganapathy v. Subramanyam Chetty (8). On 
the other hand, in a case where the sever- 
ance wasfor the benefit of the minor, it 
was stated that no argument had been ad- 
duced in support of the contention, nor 
any. authorities referred to in favour of the 
“propositicn that under Hindu Law a minor 
cannot express either himself or through 
his guardian an intention to do that which 
is clearly not against his own interest” 
Krishna Lal Jha v, Nandeshwar Jha (10). 

But in all these cases the volition in 
question was the volition of tle person who - 
attempted toset the law into motion with 
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. the object of bringing about a severance. 
It is obvious that where a person attempts 
to bring about a particular result by mak- 
ing a particular declaration, unless the 
declarant has plenary authority to bring 
about the result by his own Volition, his 
declaration may not be effective. This is 
merely stating- the same proposition twice 
over in different words, and placing the 
“two statements in a sequence that would 
be appropriate if one form of the statement 
were a necessary condition for the other. 
But the position contemplated in this 
duplicated statement is not what we are 
concerned with in the present case. For 
here we are concerned not with the person 
‘who takes action, not with the person who 
is desirous of bringing about a severance 
“01 who attempts to do so. The person 
with whom we are concerned plays a mere 
‘passive part. He is one who being sui 
juris or a minor is irrelevant to the com- 
_Petence of the person who is making the 
declaration with the object of bringing 
about aseverance. Where such a declara- 
tion is being made, the co-parceners other 
than the declarant himself ere mere'y 
passive, inthe sense that their assent to 
‘the declaration is not required, and no 
action on their part is needed, to give 
effect to the declaration. The declaration 
may no doubt take such a form that com- 
munication to ihe other co-parceners is 
necessary for making it final and effective: 
but in that case the necessity for the 
‘communication is referable to the com- 
‘pletion of the declaration itself,—to the 
exercise of the power inherent in’ the 
declarant. It has not been suggested in 
any judicial pronouncement cited to us—I 
have already referred to some of them, 
Girja Bai v. Sadashiv Dhundiraj (4), 
Kawal Nain v. Budh Singh (5) and Bal 
Krishna v. Ram Krishna (6), were also 
cited,—that the existence of a minor must 
of itself deleteriously affect the competence 
of the major co-parceners to sever their 
own interest from ihat of the minor, or 
to render their declarations nugatory, and 
yet thet is the real effect of the ‘appel- 


lant's argument in the present case. It 


is not suggested that there has been in 
the case before us any breach of a duty 
owed tothe minor, by a person standing 
in any fiduciary or guasi-liduciary relation 
to the minor. 

D. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Appeal from mcr Decree No. 211 of 
1931 
March 29, 1935 

MUKERJEE AND M. C. GHOSE, JJ. 
KUMAR BIRENDRA NATH ROY 
BAHADUR—PLAINTIFF—ÅPPELLANT 
VETSUS 
Tuer SECRETARY or STATE ror INDIA 
in COUNCIL—DEFENDANT— RESPONDENT. 
Revenue Surrey Map — Evidentiary value of—Suit 
by proprietor of Mouzah Jor declaration that resump- 
tion and assessment of particular area is illegal— 
Revenue Survey Map, whether conclusive against 
Government— Difference between Thak and Revenue 


Survey boundary—W hich prevails. 
In nice din to assess lands as added land under 


` Act IX of 1847 one has to take the Revenue Survey 


Map as the starting point, and cannot go behind the 
map and assess lands shown therein as forming part 
of a permanently-settled mouzah; but this does not 
imply an admiseion that all lands shown as such had 
already been, in fact, assessed. ‘Ina suit by apro- 
prietor of a mouzah for a declaration thatthe resum p- 
tion and assessment of a particular portion of land 
found to have been accreted to it are illegal and 
ultra vires, the Revenue Suivey Map cannot be taken 
as conclusive as against the Government. It is fur 
the plaintiff to prove thatthe area in suit forms part 
and parcel of a permanently settled estate. 

Where there isa ditierence between the Thak und 
Revenue Survey Boundaries of a mouzah, the statulory 
line which has to be 1ecognised by the authorities 1s 
the line cf Revenue Survey, and if the plaintif wants 
to rely on the thak line as more reliable, it is for him 
to lead evidence onthe point. | 

A. against the decree cf the Subordi- 
nate Judge of Murshidabad, dated April 20, 


1931. ; 
Mr. Jatindra Mohan Chowdhury, for the 


Appellant. 
ui C. Basak, Dr. 


Mr. Bijan Kumar 


‘Mukerjee, for the Respondent. 


Mukerji, J—The plaintiff is the proprietor 
of Mouzah Raninagar which appertains to 
Touzi No. 424 of the Murshidabad Col- 
lectorate. In 1841 Mouzah Raninagar was 
resumed and permanently settled with the 
predecessors of the plaintiff. As the 
result of Diara Proceedings taken in 
1927-28, a quantity of land was found to 
have accreted to 'Touzi No. 424; and the 
said area was resumed and made- into 
Diara Estate No. 3071 of the said Col- 
lectorate and assessed to revenue. ‘The 
plaintiff look settlement of 47:07 acres of 
land. He then instituted the present suit 
for a declaration that the resumption and 
assessment of the said area were illegal 
and ultra vires inasmuch as the said area 
forms a part and parcel of his permanent- 
ly-settled estate Touzi No. 424. 

There has been no irregularity in the 
procedure adopted by the Government iu 
the matter of resumption and assessment 
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in respect of the land. The plaintiff can 
succeed only if he can show that the area 
in suit forms part and parcel of Touzi 
No. 424 or cf some other permanently 
settled estate. The learned Judge has 
held that in this the plaintiff has foiled 
and so he has dismissed the suit. The 
plaintiff has appealed. 

The plaintiff relies on the Robakari of 
1841 (Ex. 1) as the sheet-anchor of 
his case. This Robekari shows that 
1041 bighas 11 cottas 19 gandas of land (1,221 
standard bighas) comprising Mouzah Rani- 
nagar was permanently settled with his 
predecessor, the boundaries thereof being 
as follows : 

N & W—Mouza Daffarpur. 

E—Reg. IL Chur lands of Raninagar. 

S—Lands of Mouzahs Lankahar and Raj- 
nagar. 

The Robakari also shows that the river 
Bhagirathi. at that date flowed on tke 
north-west beyond Mouzah Raghunathpur, 
of which the southern boundary were the 
Reg. II Chur lands of Raninagar and 
the northern boundary was the said river 
Bhagirathi. From this the plaintiff makes 
out that ‘Touzi No. 424 settled with him 
had no river Bhagirathi at its southern 
boundary, but that that boundary was the 
firn lands of Mouzahs Lankahar and 
Rajnagar. Now the Revenue Survey Map 
of 1853 (Ex. B) shows Mouzah Raninagar 
bounded on the south partly by Rajnagar 
and Lankehar and partly by the river 
Bhagirathi; the river lying to the 
south-east; The area of Mouzah Raninagar 
‘is’ given there as 1,605 standard bigkas. 
The plaintiff, therefore, contends that the 
area in suit, which upon the Diara Gom- 


parative Map (Ex. A) was in the bed of. 


the river Bhagirathi at the time of the 
Revenue Survey of 1553, must have been 
assessed to revenue: it must have been 
firm land in 1841 and so must have been, 
says he, a part of Touzi No. 424 settled 
with -him by the Robakari, the said part 
having by that time been cut up by the 
river of which, as is well-known, the course 
_ was constantly shifting. 

This exactly is ali that the plaintiff 
contends in order to establish his case. 
Now, there was a Map attached to the 
Robakari, as appears from the Robakari 
itself; but the plaintiff has made no attempt 
to get it produced. A comparison of the 
three maps, namely Colebrook’s Map of 
1796, the Revenue Survey Map of 1853 
and the Settlement Map of 1923-24, which 
are all reproduced -on the Comparative 
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Case Map Ex. 2, only shows that the river 
has had three different courses near about 
Raninagar at those dates. It is not possible 
to gather from these three maps a con- 
tinuous history of the changes in the 
course of the river during this period. It 
is evident that Mouzah Raninagar had 
increased in area by 385 standard bighas 
between 1841 and 1853; and itis not un- 
likely that some extra lands towards the 
south-east of the Mouzah had been en- 
croached upon in the meantime end the 
river Bhagirathi too had shifted its posi- 
tion so as to form the south-eastern 
boundary of the encroached land at the 
time of the Revenue Survey of 1853. 
Unless one gives himself away to specula- 
tion of the worst character one can arrive 
at no conclusion at what may have really 
happened. Mr. Choudhury on behalf of 
the appellant has advanced an argument 
which is very interesting. He has said 
that Government must be held bound by 
their admission in tne Revenue Survey Map 
of 1853 that lands up to the edge of the 
river as shown therein had been permanent- 
ly settled with the plaintiff as Touzi 
No. 424, And he has argued that it is, 
therefore, not open tothe Government to 
contend that there was any encroachment 
or addition to the Mouzah between 1841 
and 1853 so as to explain the posilion of 
by the river as shown in the Revenue Survey 
‘Map of 1853 end that the only other 
plausible explanation of such position is 
thal apart of the lands of the Touzi as 
originally settled must have been cut up 
the river. This argument, in our opinion, 
is not sound. It is true that in proceed- 
ing to assess lands as added land under 
Act IX of 1847 one has to take the Revenue 
Survey Map as the starting point, as ib 
were, and cannot go behind the map and 
assess lands shown therein as forming 
part of a permanently settled Mouzah; but 
this does not imply an admission that all 
lands shown as such had already been, in 
fact, assessed. Indeed the plaintiffs’ own 
case is that the Robakari on which he 
-claims shows a different area as assessed 
and settled with him. . 

Mr. Choudhury has relied very strongly 
on the case of Haradas Acharjya Chou- 
dhuri v. Secretary of State for India 
in Council (1) and has contended that 
on such principles as have been laid down 
in that case, what he has proved is suf- 


(1) 28 CL J 590; 43 Ind. Cas. 361,22 M L T 438; 
ree W N 28; 20 Bom, LR 49; A I R 1917P C 8 
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ficient to lead to the inference that the 
land now assessed must be held to have 
been altready assessed either as part of 
Touzi No. . 424 or of some other permanent- 
ly settled estate. We are unable to 
accept this- contention; we might nave 
endeavoured to do so if we had known 
the exact position of the river at the re- 
levant dates and what changes the course 
of the river had exactly undergone between 
them. 

Mr. Choudhuri has pointed out that a 
small quantity of land shown in the Diara 
Comparative Map (Ex. A) lying between 
the thak and Revenue Survey boundaries 
of Raninagar has been included in the 
newly formed Diara Estate and he has 


-argued that this porticn should have been | 


excluded as land which according tothe 
thak was already a part of the permanently 
settled estate Touzi No. 424. The statutory 
line which has to be recognised by the 
authorities is the line of Revenue Survey, 
and if the plaintifi wanted to rely on the 
thak line as more reliable it was for him 
to lead evidence on tke point. And it is 
also clear that if ihe thak boundary of 
the Mouzah is to be treated all round as 
the boundary of the lend already assessed 
and settled with him, the plaintiff would 
hardly be a gainer. 

The learned Judge in our opinion was 
right in holding that the plaintiff has 
failed to prove his case. We think the 
suit has been rightly dismissed. ` 

The appeal accordingly is dismissed with 
costs, i 

M. C. Ghose, J.—I agree, that on the fact 
of the case the judgment of the Court below 
is correct and that this appeal should be 
dismissed. 

D. Appeal dismissed. 


ee 


RANGOON HIGH COURT 
Second Civil Appeal No. 301 of 1935 
January 15, 1936 
Maogney, J. 

U PO TOKE-—APPELLANT 

i versus 
“ULU QGYI—RESPONDENT. 

Court Fees Act (VII of 1870), Sch. II, Art. 1 (b) 
—Burma Financial Department Notification No. 4, 
dated 19th September 1921—Personal decree for 
. balonce found due in execution of mortgage. decree 
—~—Whether falls under s.47—Order for personal 
decree—A ppeal to District Judge—Couri-fees payable 
—Burma Stamp Manual—District Court as Court of 
_ Appeal, if cay direct refund of excess court-fees— 

Proper procedure. - fe Pas 

“The matter of the issue of a personal decre against 
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a judgment-debtor for balance due in execution of 
mortgage decree falls under s. 47, Civil Procedure 
Code. That being so uuder Government of Burma 
Financial Department Notification No. 41, dated 19th 
September 1921, el. 3, at p.74 of the Burma Stamp 
Manual, the fee chargeable on appeals from orders 
under s. 47, Civil Procedure Code, 1908, is limited 
to the amounts chargeable under Art. 11, Sch. II, 
court-fees. The correct court-fee payable on the 
appeal to the District Court is, therefore, eight 
annas and not ad valorem. 

The District Court as a Court of Appeal cannot 
issue an order of refund of the court-fees. Recovery 
of the excess amount paid is a matter between the 
appellant and the Revenue Authorities. ALU that 
the Court can do is to certify that in its opinion 
the amount paid by the appellant was in excess of 
the amount required by law. Armed with this 
certificate the appellant may go before the Revenue 
Anthorities and claim a refund from them. How- 
ever, this certificate is merely the expressicn of 
opinion of the Court for which executive orders of 
the Government of Buima, require to be obtained 
where any person desires to make an application to 
the Eeyenue. Authorities for refund of court-fee paid 
in excess Harihar Guru v. Ananda Mahenty (Q) 
and Chandrahari Singh v. Tipan Prasad Singh, (2), 
referred to. 


S.C. A. against the decree of the Dis- 
trict Court, Bassein, in Civil Miscellaneous 
Appeal No. 12 of 1935. 

Mr. So Nyun, for the Appellant. 

Mr. J. R. Chowdhury, for the Respon- 
dent. 


Judgment.—This is an appeal from 
the order of the Bassein District Court pass- 
ed in appeal from the order of the Sub- 
Divisional Court of Bassein in connection 
with Civil Suit No. 42 of 1933 where the 
appellant U Po Toke obtained a mortgage 
decree against the respondent U Lu Gyi 
and others. The decree-holder having ob- 
tained a final decree and in execution there- 
of having brought the mortgaged proper- 
ties to sale applied to the Court for a 
personal decree against the respondent U 
Lu Gyi for the balance still due to him. 
On this application the decree-holder 
paid a court-fee stamp of eight annas 
which was the correct-fee provided in Art, 
1 (b), Sch. Il, Court Fees Act. The applica-~ 
tion was dismissed. On appeal to the 
District Court, the District Court required 
the appellant decree-holder to pay ad 
valorem courl-fees he having affixed an 
eight annas court-fee stamp to his memo- 
randum of appeal. The learned District 
Judge, so far as I have been able to 
discover, has not set out his reasons for 
issuing this direction. The District Court 
dismissed the appeal and against that 
order the decree-holder has again oppeal- 


‘ed to this Court affixing a two rupees 


court-fee stamp under Ari. 11, Sch. II, Qourt 
Fees Act. ; 
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When the matter came up for hearing 
` the learned Advocate for the appellant ab- 
andoned all other grounds of eppeal and 
argued only the point that he should not 
have been required by the District Court to 
pay ad valorem court-fees on his appeal 
thereto. It appears to me that this matter 
of the issue of a personal decree falls 
under s. 47, Civil Procedure Code. That 
being so under Government of Burma Fin- 
ancial Department Notification No. 41, dated 
September 19, 192), cl. 3, at p. 74 of the 
Burma Stemp Manuel, the fee charge- 
able on appeals from orders under s. 47, 
Civil Procedure Code, 1908, is limited to 
the amounts chargeable under Art. 11, Sch. 
TL The correct court-fee payable on the 
appeal io the District Court was therefore 
eight annes and the District Court was. 
wrong in ordering the appellant to pay 
court-fees ad valorem. The District Court 
is therefore directed under court-fee Dir- 
ections, 5. 7 at p. 84 of the Stamp Manual, 
to issue a certificate to the appellant decree- 
holder, U Po Toke, for the presentation 
-to the Collector to the effect that the fee 
which was paid by reason of this order of 
the District Gourt was in excess to the 
extent of Rs. 110, in corder that the Col- 
lector may sanction a refund of that 
amount. Subject to this order this appeal 
is dismissed with costs, Advocate’s fees two 
gold mohurs. 

Is is to be noted that the District Court 
cannot issue an order of refund of the 
court-fees.. Recovery of the excess amount 


paid is a matter between the appellant - 


and the revenue authorities. All that the 
- Court can do is to certify thet in its opinion 
-the amount paid by the appellant was in 
excess of the amount required by law. 
Armed with this certificate the appellant 
may go before the revenue authorities 
“and claim a refund from them. I have 
examined ihe provisions of the Court Fees 
Act and cannot find therein any authority 
‘given to the Court to order a refund in 
such a case asthe present. This appears 
to be the view taken by the Calcutta 
High Court in Harihar Guru V. Ananda 
Mahenty (1) where the appellant’s agent 
having inadvertently over-paid court-fee 
on tLe memorandum `of appeal, the High 
Court directing the Taxing Officer to 
issue the necessary cerlificate to enable 
the appellant to obtain a refund of ile 
excess court-feeifrcm tle revenue authori- 
ties, and again in Chandrahari Singh V 


(i) 40 O 365; 20 Ind. Cas, 498; 
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Tipan Prasad Singh .(2) the Taxing Offii- 
cer was similarly directed to issue the nece- 
ssary certificate to enable the appellant to 
apply to the revenue authorities to obtain a 
refund of ihe amount of excess court-fee, 
the Court considering that under s. 151, 
Civil Procedure Code, it had inherent 
power to direct the issue of such a 
certificate. However this certificate js 
merely the expression of opinion of 
the Court for which executive orders of 
the Government of Burma to which I 
have already referred require to be obtain- 
ed where any-person desires to make 
an application to the revenue authorities 
for refund of court-fee paid in ex 
cess. 
Order accordingly. 


D. 
(2) (1918) Pat. 273; AIR 1918 Pat. 496; 46 Ind. 
Gas. 271; 3 P L J 452. 
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CALCUTTA HIGH COURT 
Appeal from Appellate Decree No, 473 


of 1932 
December 4, 1934 
R. C. Mirrer, 


JOGENDRA CHANDRA DAS AND oTaERs— 
PLAINTIFFS—APPELLANTS 
versus 
DEBENDRA NATH GHOSH anp OTHERS © 
—RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 161, 167 
—Morigage being encumbrance within s. 161—Rent 
sale—Whether purchaser is landlord or another, 
notice under s. 167 is necessary to annul morigage. 

If a mortgage is an encumbrance within the 
meaning of s. 161 of the Bengal Tenancy Act, it has 
to be avoided, and notice under 5. 167 ig necessary 
to annul the mortgage whether the purchaser at the 
rent gale isthe landlord or any other person ; if it 
is not an encumbrance,no notice under 8. 167 of 
the Bengal Tenancy Act, is necessary in either 


case. 

[Case-law discussed.] 

Appeal against the decree of the Sub- 
ordinate Judge, Additional Court of Zillah 
Bakarganj, dated September žl, 1931, 
affirming that ofthe Munsif, Sixth Court, 
Barisal, dated March 28, 1931. 

Mr. Radhicaranjan Guha, for the Appel- 
lants. i ; 

Mr. Nagendra Chandra Chowdhury, 
the Respondents. 


for 


Judgment.—The_ plaintiff is the appel- 
Jant. He brought this suit for khas posses- 
sion. The material facts alleged and prov- 
ed are the following: —Surendra Nath Roy 
Choudhury and others have a howla which 
covers the land in suit. One, Abdul held.a 
karsha under them. On the death of 
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Abdul bis“ heirs, defendant No. 1 and fonr 
daughters inherited his jue. ln 1921 an 
usufructuray mortgage in respect of the 
entire juts was executed in favour of d- 
fendant No. 3 whois the only contesting 
defendant. The plaintiff alleged that de- 
fendants Nos. 5 and 6 are khas possession 
as burgadars, but the” Court has found 
that defendant No. 5is the burgadar of 
defendant No.3 and is alone in possession. 
Surendra Nath Roy Choudhury and his 
eo-sharers brought a suit for recovery cf 
rent against the heirs of Abdul and on 
November 6, 1922, they purshased the hold- 
ing in execution of their decree for rent. 
They took symbolical possession on Janu- 
ary 20, 1923, and on January 16, 1924, settl- 
ed the land in suit in osat nimhowla 
right with Rajani Nath Dass, the father 
of the plaintiffs. ‘he plaintiifs wao suc- 
ceeded to their father, brought the suit 
for khas possession alleging that their 
predecessor had served a notice under 
s. 167 of the’ Bengal Tenancy Acton de- 
fendant No. 3. They, however, failed to 
prove service of such anoticeon the said 
defendant. The learned Munsif held that 
the interest of defendant No. 3 is an 
encumbrance and as no notice had been 
served on his annulling it, the plaintiffs 
were not entitled to khas possession, and 
that they could disturb the possession of 
defendant No. 3. The learned Munsif 
dismissed ihe suit also on another ground 
which itis not necessary to state, for if 
the Munsif's judgment is correct on the 
point I have stated above, which in my 
judgment is, the plaintiffs’ suit must fail. 
The plaintiffs preferred an appeal to the 
learned District Judge, which was heard 
by the Additional Subordinate Judge. The 
only point pressed before him was that 
the landlords themselves being purchasers 
at the rent sale, no notice under s. 167 of 
the Bengal Tenancy Act is necessary. The 
learned Additional Subordinate Judge 
overruled the said contention and affirmed 
the decree made by the Munsif. Before 
me also the point has been pressed by 
the plaintiffs-appellants in the same form 
in whieh it was put before the learned 
Additional Subordinate Judge. Before 
dealing with this point it is necessary to 
notice a preliminary objection raised by 
the respondents. Defendant No. 6 died 
during the pendency of the appeal in this 
Court and his legal representatives have 
not been brought onthe record. It ison 


this fact that the preliminary objection has - 


heen taken. This objection is without sub- 
164—81 & 82 
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stance, asit has been found by the Court 
below that detandant No. 6 was not but 
defendant No. 5 only was the burgadar of 
defendant No. 3. i accordingly overrule 
it. 

With regard tothe merits of the appeal, 
it has been urged that as the tenancy of 
Abdul is a non-transferable occupancy 
holding, ils transfer is not binding on the 
landlord, and as the usufructuary | mort- 
gage is in respect of the entire holding, it 
is not an encumbrance as against the land- 
lord. A distinction is sought to be drawn 
between the case where the landlord 
himself purchases the holding at a rent 
rale and where the purchase is by a 
stranger. In support of the said conten- 
tion some decisions ofthe Patna High 
Court have, been cited before me Surat- 
lal Choudhury v. Murlidhar (1), Haragovind 
Dass v. Ram Chandra Jha (2), Badla 
Pathak v. Sibram Singh (3) Sourendra 
Mohan Singh v. Kunja Behari (4). I donot 
quite follow the distinction. If a 
mortgage is an encumbrance with- 
in the meaning of s. 161 of the 
Bengal Tenancy Act, it hag to be 
avoided, whether the purchaser at the rent 
sale is the landlord or any other person, 
ifit is not an encumbrance, no notice 
under s. 167 of the Bengal ‘lenancy Act 
is necessary in either case. The decisions 
of the Patna High Court proceed upon 
the footing that the landlord purchaser qua 
landlord and not as purchaser ab the rent 
sale has the right to refuse recognition ot 
a tenant not of his choosing. Sir Dawson 
Miller puts it thus in Baalu Pathak's 
case (3). Regarded merely as a 
purchaser he would be barred by the exist- 
ing encumbrances unless they are annul- 
lea. But regarded as a landlord, he has the 
right to refuse to recognise a transterree of 
tne original occupier as his tentant. Tue 
Plaintifts are the none the less transferrees 
though they acquired under a mortgage 


lien granted by the original tenants. 

“Hig encumbrances, although never formally aa 
nulled and although still subsisting for what it 18 
woth isa barren right against | the landlora, 
when he s3eksto enforce it by taking possession 
of the property.” 

The case where the 
not enforced or enforced and the 
mortgage property 18 brought to 


(1) 4P Ld 362; 46 Ind, Cas, 921; A I R1918 Pat, 


mortgage is 


2) 6 Pat. 235; 97 Ind. Cas. 309; A IR 1927 Pat 53, 

a TR 1925 Pat, 234 107 Ind, Cas, 31u; 7 Pat; 
155; 9 PLT 241. 

(4) AI R 1929 Pat, 222; 116 Ind, Cas, 518; 8 Pat, 
4a; LOPUT 12% 
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sale by the mortgagee after tke rent sale, 
and tke case where iLe mortgage sale 
takes place before the rent sale or during 
the pendency of the rent suit stand on 
different footing. In the latter class of 
cases the purchase is a destruction of the 
recorded tenant's interest in the holding 
and not a limitation therecn. Bidhumukht 
v. Bhaba Sundari (5) Sabjan Mondal v. 
Haripada (6) s. 167 of the Bengal 
‘Tenancy Act includes within encumbrances 
‘liens and interests created by the ryot on 
his holding in limitation of his own in- 
terest thereon. The section does nut limit 
the definition to transferable occupancy 
holdings which are seldom to be found, 
the custom of transferability being very 
rarely proved. The view of the Patna 
High Court in my judgment militates 
against the decision cfthe Full Bench in 
‘Dayamoyi v. Annada Mohan (7) and the 
decisions of this Court which are binding 
on me, Whether the transfer is of a part 
‘of the holding or not by way of sale, the 
‘landlord is not admittedly entitled to 
recover possession. The sale of a part of 
the holding and the transfer of a entire 
holding, but not by way of sale, have 
‘been put, so far as the landlord's rights 
are concerned, on the same footing by 
the Full Bench. In Pran Krishna Pal v. 
Atul Krishna (8) where the landlord him- 
self and purchased the holding at a rent- 
sale, it was held that a notice under s. 167 
of the Bengal Tenancy Act was necessary to 
-annul the rights of a mortgage of a portion of 
-anon-transferable occupancy holding. The 
case of Abdul Gaffur v. Golam Rahman (9) 
<is in conflict with the decision in Pran 
‘Krishna Pal v. Atul Krishna (8) which 
I prefer to follow, as the former case has 
over looked the judgment of the Full Bench 
in Dayamoyi’s case (7) and has 
moreover, gone beyond the Patna cases by 
holding that a mortgagor of a non-transfer- 
able holding is not an encumbrance at all. 
I hold accordingly that tke plaintiffs 
were bound to _ serve on defen- 
dant No. 3 -a notice under s. 167 of the 
Bengal Tenancy Act, and the non- service 
thereof is fatal to their claim for khas 
possessicn. The plaintiffs are at liberty 


() AI R 1650 Cal. 670; 59 Ind. Cas, 808; 24 C W 
MU A IR 1921 Cal. 599; 66 Ind. Ces. 108; 250 W 
4 x = 
(7) 42.0172; 27Ind. Cas. 61; AIR1915 Cal. 242. 
is dW NOT 200 LISS 
(2) 220 W N 662; 46 Ind. Cas. 176;A I R1918 


Pal. 95. hm , 
(9) 39 Ind, Cas, 4€0; ATR 1918 Cal. 402. 
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to obtain khas possession cn redeeming the 


‘mortgage of defendant No. 3, andif their 


right of redemption is not barred, that 
course is still open to them. 

The appeal is accordingiy dismissed 
but without costs. 


D. @ Appeal dismisse d. 





SIND JUDICIAL COMMISSIONER’S 
COURT 
Criminal Revision No. 178 of 1935 
December 3, 1935 
Davis, J. C. AND Mgana, A. J. C. 
GHANSHAMDAS AND oraERs= 
ACCUSED —APPLIOANTS 
ve: sus 
EMPEROR— Opposite PARTY. 

Bombay Prevention of Gambling Act (IV of 1887), 
ss. 12, 1—Dart game—Case of average person should 
be considered—Person selling tickets, person receiv- 
ing wager and person holding dart to be thrown and 
person receiving dart from board are all gaming 
within Act—Apprehension of person, whether should 
be in actual act. 

The law is enacted for the average man and not 
for a person of unusual skill, and the question 
whether in a game of dart, chance or skill is a 
deciding factor, is to be decided by taking the case 
of an average man. Saligram Khettry v. Emperor 
(1) and Superintendent and Remembrancer of Legal 
Affairs, Bengal v. L. E. Renny (2), distinguished. 

In a game of darts a person who sells the ticket 
and receives the wager takes just as great a part in 
the act of gaming as does the person who hands the 
dart to the individual who is to try his chance 
and as doesthe third individual who removes the 
dart from the board and all the three can be held 
to be engaged in a gaining within the provision of 
the Bombay Prevention of Gambling Act, 

Section 12, Bombay Prevention of Gambling Act, 
dozs not require that the Police should apprehend 
persons in the actual act of gaming, the words “ are 
found gaming” in s. 12 have a wider meaning 
than “seen gaming.” The word “ found” is more 
akin to the word “ discovered” in its nature and 
purpose, and if people are found by the Police |in 
such circumstances that it is clear that when the 
Police came upon the scene they were engaged in 
gaming, it does not matter that dice and darts were 
not seen actually thrown. The transaction as a 
whole must be looked at, and not one particular 
minute or second of time. Emperor v. Tribhuvan 
(3) and Emperor v. Shanker Venkusa Chavan (4), 
relied on. : 

Mr. Gurdas Singh, for the Applicants. 

Mr. C. N. Lobo, for the Crown, | 

Davis, J. C.—This is an application to 
us in revision to set aside the conviction of 
three accused under s. 12, Gambling Act. 
They were convicted and sentenced by the 
learned Additional City Magistrate, 
Karachi, to pay a fine of Rs. 40 each. 
The application was mainly admitted on 
the question as to whether the game of 
dart in which these three accused wera 


N 
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said to have been engaged was a game 
of skill or a game of chance, and we gatter- 
ed from what was said to us when tha 
application was presented to us, that this 
game of darts was a game of skill akin to 
archery. The learned Magistrate in his 
judgment, having seen ihe dart board, came 
to the conclusion that its artifices were 
such that chance, not skill, was the deciding 
factor. We have ourselves seen the board 
and we agree with the learned Magistrate. 
It is divided in numerous small squares 
and covered with numerous small numbers. 
According tothe learned Advocate for the 
applicant it isto be placed at a distance of 
only nine feet from the person who has to 
throw the dart, to test his skill. It is 
quite clear to us that skill cannot enter 
into the game to any material extent. 
The learned Advocate has said that so 
skilful is his client that Le could be 
brought here and in ninety cases oub of 
a hundred he could hit his number. 
We are not in a position to test the 
skill of this prodigy who is notin Karachi, 
but we take it that the law is enacted 
for the average man and not for a person 
of unusual skill, and, taking the average 
man, we have no hestitation whatever in 
holding that in this particular game, as 
it was played, chance, not skill, is the 
deciding factor. 

Two cases from Calcutta were cited to us, 
Saligram Khetiry v. Emperor (1) and Super- 
intendent and Remembrancer of Legal 
Affairs Bengal v. L. E. Renny (2), in which 
the learned Judges discuss the difference be- 
tween “pure skill“ and “mere skill,” but 
although in those particular cases this differ- 
ence may have been of profound importance, 
in this case the game is so clearly a game 
of chance that it cannot in the reason- 
able interpretation of words be deemed a 
game of mere skill at all. On that point 
therefore it is clear that the application 
must fail. But it has been urged before 
us that accused No. 1 did not take part 
in the gaming, and that all that he did 
was to sell tickets, But it is quite clear to us 
that the selling of tickets was a part and 
parcel of the particular gaming in this 
case. Until the person seeking to gain 
by chance had paid his rupee, he was 
not allowed to participate in the game at 
all. The rupee in fast was the wager 
which he paid and which would be lost 


(1) 37 O W N 24; 141 Ind. Cas. 593; AIR 1433 
Cal. 8; (1933) Cr, Gas, 28; 34 Cr, LJ 168; Ind. Rul. 


(1933) Gal. 140. 
(2) 62 © B65; 168 Ind, Oas. 129; A I R1936 Cal, 


184; 87 Cr, J 580; 8 RO 572, 
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or returned to him according to how chance 
determined the placing of his dart in any 
one of the numerous small squares and 
upon apy one of the numerous small 
numbers. Therefore it appears to us quite 
clear that the person who sold the ticket 
and received the wager took just as 
great a part in the acl of gaming as did 
the person who handed the dart to the 
individual who was to try his chance and 
as did the third individual who removed 
the dart from the board. It appears to 
us therefore that all the three were gaming 
within the provisions of the Act. 

A third point, however, was raised, and it 
was this: It was said that by the time the 
Police arrived gaming had ceased, that 
tickets were not actually being sold and 
darts were not actually being thrown, darts 
were not actually being pulled out of the 
board. We do not tbiuk thats. 12 requires 
that the Police should apprehend persons 
in the actual act of gaming, for, if that 
were the case, those gaming, would merely 
have to sit quietly when the Police enter- 
ed to have a perfect answer to the charge. 
Although they were gaming, it may be 
said, before the Police came upon the 
scene, when the Police entered the room 
where they had been gaming, they 
had ceased to game. We think the words 
“are found gaming” in s. 12 have a wider 
meaning than “seen gaming.” The word 
“found” is more akin to the word “dis- 
covered” in its nature and purpose, and that 
therefore if people are found by the 
Police in such circumstances that it is 
clear that when the Police came upon 
the scene they were engaged in gaming; 
we do not think it matters that dice and 
darts were not seen actually thrown. The 
transaction as a Whole must be looked 
at, and not one particular minute or second 
of time. We think, therefore, that it can be 
said that the accused were found gaming 
within the provisions of the Act. We can 
refer in this connection to two cases of 
the Bombay High Court, Emperor v. 
Tribhuvan (3) and ‘Emperor v. Shanker 
Venkusa Chavan (4). Having therefore 
given our best consideration to this applica- 
tion, we think that it should be dismissed, 
and we order accordingly. 

Application dismissed. 
137; 117 Ind. Cas. 434, A IR 1929 Bom, 


D. 

3) 53 B 
u 56 Cr. L J 794; 31 Bom. LR 03. 

(4) 36 Bom. L R 1113; 154 Ind, Oas, 634; AI R 
1935 Bom. 39; (1935) Cr, Cas, 73; 83 Cr. L J 543; 7 
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BOMBAY HIGH COURT 
Civil Revision No. 127 of 1935 
January 23,1936 

E Divatia, J. 
BALKRISHNA VAMAN KHARKAR— 
APPLICANT 
VETSLS 
SAKHARAM HABAJI MESTRY— 
x OPTONENT. 

Ciril Procedure Code (Act V of 1908), O, XXI, 
rr. £0, 91—Auction-purchaser, whether person whose 
interests are “affected by the sale.” 

An auction-purchaser js not a person whose in- 
terests are afected by the sale as his tights come 
into existence after the sale and his case cumes 
under 0. XXI, r. 91, The expression “affected by 
the sale” in O. XXI, r. 90, Civil Procedure Code, 
means affected by reason of the property being sold, 
that is, by reason of the fact that a person has 
interest in the property which would be affected if 
it is sold. Kartick Chandra Chatterjee v. Nagendra 
Nath Roy (3), Surendra Nath Des v. Alauddin 
Mistry (6), K.V. A. L. Chettyar Firm v. M. P. Maricar 
(7) and Nihal Chand-Gopat Das v: Pritam Singh 


(8), relied cn. Mahadeo Kam v. Moh Vik 
(1), dissented from. ohan Vikaram Sah 


C. R. against an order of ihe Assistant 
Judge, Thana, in Miscellaneous Appeal No. 3 
of 1934. 

Mr. A. G. Desai, for the Applicant. 

. Mr. R. W. Desai, for the Opponent. 

era ka a application raises an im- 
portant question relating Lo the construction 
of O. XXI, r. 90, Civil rrccedure Ccde, on 
which theie has been a difference of opinicn 
in the Indian High Courts and on which 
there is no authority of this Court. "I he 
pont arises in this way. A cecree direct- 
ing a sale of an immovable Property was 
applied to 
It appears tuat in the 
a morgage existing 
not disciosed and the 


execute the decree. 
proclamation of sale, 


: property was purchased by the auction-pur- 


chaser without. the knowledge that the 
property had been previously mortgaged. 
Then the auclon-pulchaser filed an ap- 
plication under O. XXI, r. 90, to set aside tie 
pelo That rule 1ung thus : 

_ “Where any immovable property has b 

im execution of a aecree, tle doae heldet, on pee 
person entitled to share in a rateable distribu- 
aticn of assets, or whcse interests are aftected by 
the sale, may apply to the Geuri to set aside the 
sale.cn the grcuna of a material irregularity or 
traud in publishing or conducting it,” 

The question therefore is whether an 
Buction-purchaser can be said to bea person 
wLose interests are affected by ihe sale 
because cf a material irregularity or fraud 
in publishing or conducting it. Both the 
lower Courts have held that -the auction- 
purchaser is a person whose interests are 


Bo affected and that therefore he can apply 
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for setting aside the sale. In this applica- 
tion it is contended on behalf of tha Judg- 
ment-creditor that that decision is wreng 
that the Court had not jurisdiction to 
entertain the application, that the case of 
the auction-purchaser is governed not by 
r. 90 but by r. 91 which cays: 

“The purchaser at any such sale in execution of a 
decree may aply to the Court to set aside the 
sale, on the ground that the judgment-debtor had 
no saleable interest in the property sold.” 

The latest case on this point is Mahadeo 
Ram v. Mohan Vikaram Sah (1). There 
two out of three Judges in a Special Bench 
were of the opinion that an aucticn- 
purchaser is a person “whose interests are 
alfected by the sale” within the terms of 
r. 90, while one learned Judge dissented 
from that opinion and held tuat he did 
not ccme within that expression. Two 
former decisions of that High Court, viz., 
Khetro Mohan Datta v. Sheikh Dilwar (2) 
and Kariick Chandra Chatterji v. Nagendra 
Nath Roy (8) were dissented from and 
the decision in Ravinandan Prasad v. 
Jagarnath Sahu (4) and Gopalakrishnayya 
v. Sanjeera Reddi (5) were foliowed by 
the majority, while the dissenting Judge 
followed the decisicns in Surendra Nath 
Das v. Alauddin Mistry (6), K. V.A. L. 
Chetiyar Firm v. M. P. Maricar (7) and 
Nihal Chand-Gopal Das v. Pritam Singh 
(8). lt appears that tLe expression “any 
peison wLose interests ale affected by the 
sale” has been substituted for the corres- 
ponding expression in s. 311 cf the Code 
of 188%, “any person whose immovable 
property has been sold under this Chapter,” 
and on this wording in the old section 
it was held in Brij Mohan Thakur v. Uma 
Nath Chowdhury \Y) by tre Privy Council 
that that section did not apply to an auction- 
purchaser. 

It appears that the legislature has changed 
the words in 1. 90 of the present Code to 
include not only the judgment-debtor, 
i @. the person owning the property, but 
also all those persons whose interests in 

(1) 12 Pat. 665; 145 Ind. Cas, 421; AIR 1933 Put, 
435; 14 P L T 308; 6 R P180 (S. B.). 

(2) 3 PL J5l6; 46 Ind. Cas. 614; A IR 1918 Pit. 
636; 5 PLW lal, 
ae” AIK 1924 Pat, 319; 74 Ind. Cas, 700;5P L T 


(4) 47 A 479; &7 Ind, Cas, 278; AIR1925 All, 459; 

23 a LJ 233. 

. (5) 38 M L J 228; 55 Ind. Cas. 333; A I R 1920 Mad, 

149; 11 L W log; (1920) M W N 152. 

nË A IKR 1925 Cal. 625; 116 Ind. Cas. 156;49 C LJ 
7 


(7) 6 R 621; 114 Ind. Cas. 538; A I R 1929 Rang, 33, 

(b) 14 Lan. 1; 138 Ind. Cas. 817; A 1 R 1932 Lah, 
46b; 38 P L R 48d; Ind, Rul. (1934 Lah, 541, 

(9) 20 O 8; 191 A 184; 6 Sar 240 P. Q), 
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the property would be affected by ils 

eng sc.d, e. gu a person having a lien 
oa the properly for maintenance, and who 
can therefore be equally interested in setting 
. aside the sale. Tha view that an auction 
Purchaser comes under the phrase ‘any 
Person whose interests are affected by the 
sale” is based upon the generality of the 
expression and the probability of his.tak- 
ing a defective title under an irregular 
or fraudulent sale, and thus being ad- 
versely affected by the sale. The other 
view is that a person can only be affected 
by a sale if, previous to or at the time 
of the sale, he has got some interest in 
the properly, that only those persons who 
are thus interested in the Property can 
come under this rule, and the austion- 
purchaser is not such a person, as his 
rights come into existence after the sale, 
and that his case is separately provided 
for in r. 91. An auction-purchaser gets 
only those rights which are conveyed to 
him in the sale-certificate and there is no 
guarantee of title. His remedy may be 
to institute a suit on the ground that 
he has been defrauded, but the summary 
Temedy given under r. 90 is not meant 
for him. I think there is great force in 
the latter view taken by the Calcutta as 
well as the Lahore and Rangoon High 
Courts and, formerly adopted by the Patna 
High Court, namely that an auction-pur- 
chaser is not a person whose interests are 
affected by the sale. The expression “affect- 
ed by the sale” means affected by reason 
of the property being sold, that is, by reason 
of the fact thata person has interest in the 
property which would be affected if itis sold. 
This construction seems to me to be in con- 
sonance with the general scheme of rules 
relatingto execution of decrees, especially 
tr. 89, 90 and 91, and the words of x. 90 taken 
in their context. I am therefore of Opinion 
that the applic ition by the auction-purchaser 
is not competent and the Court had no 
jurisdiction to entertain it under r. 90. The 
order of the lower Court is set aside and 
the Rule is made absolute with costs through- 
out. 


D. Rule made absolute. 
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MADRAS HIGH COURT 
Letters Patent Appeal No. 7 of 19314 
October 18, 1935 
Burn AND MENON, JJ. 
MUHAMMAD GOSUKANI AND orters— 
PLAINTIFFS Nos. 1 AND 2 AND DEFENDANTS 
Nos. 1 AND 2—ApPELLANTS 


versus. 

MUHAMMAD SEKKA MARACAYAR anp 
OTIERS—DEFENDANTS Nos. 3 To 6, 8, 12, 13, 14 
—RESPONDENTs. 

Madras Estates Land Act (I of 1908), ss. 130, 111 
—Tjaradar purchasing land—E ffect—Ijaradar, if ac- 
quires occupancy rights—Lease expiring—Ijaradar, 
if prevented from bringing holding to sale-~Lease— 

Lease for one year, if necessarily registrable. 

When an ijaradar purchases the land as he might 
do under the provisions of s. 130, Madras Estates 
Land Act, what happens is that the defaulting 
tenant loses his holding, in which he held an 
occupancy right while the tjaradar acquires the 
holding but without acquiring the occupancy right, 
[p. 619, col. 1] < 

It cannot be held that merely because the leasa 
for the fasli in which the arrears accrue] had ex- 
pired he was therefore debarred from bringing the 
holdings to sale. i 

A lease for one year only is not necessarily regis- 


trable, 

L.. P. A. from the decree of Mr. 
Justice Curgenven, in S. A. No. 35 of 1929, 
ORDER In 8. A. No. 35 or 1929, 

Curgenven, J.—The learned District 
Judge in hearing the appeal has decided 
only part of issue No. 8, namely whether 
the suit is not barred by Art. 142, Limita- 
tion Act. The finding upon this point was 
adverse to the plaintiffs, who are the ap- 
pellants here, and sufficed for the dis- 
missal of the suit. The correctness of that 
finding has, however, now been successfully 
disputed. Mr. Varadachariar for the ap- 
pellants has argued that, however, the mat- 
ter may have stood with regard to the 
delivery of possession under the various 
tent sales, yet the lease Ex. A granted 
by the plaintiff's father was current for the 
period from 1910 t01916 in respect of the 
whole property covered-by the claim. There 
was some doubt whether as a question of 
fact the lessees were in actual occupation 
of the leased property during the whole of 
this term, but that does not affect the legal 
Principle that a landlord cannot have his 
possession disturbed by a trespasser in 
such a way that time begins to run against 
him, so long as he is in fact not entitled 
to actual or khas possession, which vests 
in his tenant. There is a considerable 
course of authority upon this point, heginn- 
ing with Womesh Chunder Goopto v, Raj 
Narain Roy (1), which has been approved 
by the Privy Council in Katyayani Debi 

(I) OW R15, 
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v. Udoy Kumar Das (2) and comprising 
such cases a8 Ramanadhan Chetty v. Puli- 
kutti Servai (3), Krishnan Nambudiri v. 
Secretary of State (4), Ghulam Hussain 
v. Muhammad Hussai1 (5) and Tiruvengada 
Konan v. Venkatachala Konan (6). 

It is unnecessary for me to discuss the 
application of these decisions because 
Mr. T. R. Venkatarama Sastri for the 
respondents concedes that he is not in a 
position to dispute the general proposition. 
If then the predecessor-in-title of the res- 
pondents, Mahalinga Ayyar, obtained pos- 
session of these properties, which he 
ostensibly did in pursuance for rent sales, 
merely as a trespasser for the reason that 
the sales were in fact void, time will not 
have begun to run agaiost the plaintiffs 
until 1916, when the lease, Ex. A expired; 
and the suit having been filedon Janu- 
ary 25, 1926, the claim will be within 
time. It is necessary, therefore, to ascertain 
precisely upon what footing possession was 
so obtained and for this purpose it is 
indispensable that the issues relating to 
the rent sales should be decided. But I 
think that the only safe course will be 
for the Appellate Court not only to give 
its findings upon these issues but upon 
the other issues in the suit, in order to 
avoid the possibility of a further remand. 
I, therefore, call for findings upon the 
remaining issues, including that portion of 
issue No. 8 which has not yet been 
decided, from the District Court. Time 
two months; seven days for objections. 

(In compliance with the order contained 
in the above judgment, the District Judge 
of West Tanjore at Tanjore submitted the 
following findings). 

$ * * 

Mr. R. Rajagopala Ayyangar, for the 
Appellant. 

Mr. K. S. Sankara Ayyar, for the Respon- 
dent. 

This second appeal coming’ on for final 
hearing the Court delivered the fol- 
lowing. 

Judgment.—The main question now for 
decision is whether the rent sales of the 
suit lands, whether for arrears of Fasli 1320 
or Fasli 1321, were valid or void. If they 
were valid, or void until set aside, Art. 12, 

(2) 520 417; 88 Ind. Cas. 110; A I R 1995 PC 97; 
52 I A 160; 23 AL J71; L R 6 AP C140; 300 W 
N 1(P. 05. 

(3) 2I M 238; BM L J 121, 


(4) 19M L J 347; 4 Ind. Oas. 30; 5 M L T 213, 

15) 31 A 271; 2 Ind Cas. 209; 6 A L J 177. 

(6) 39 M 1042; 32 Ind, Cas. 198; A IR 1917 Mad. 
760; 30 M L J 258. 
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Limitation Act, will apply, and the plain 
tiffs claim is barred. lf they were void 
the Article applicable will be Art. 142 
and, as I have already held, the suit will 
be within time. The learned District 
Judge has found that the sales were for 
arrears actually due, and that notice of 
them was given to the tenant; and Mr. 
Varadachariar dces not wish to dispute 
these findings. He takes certain other 
points, which I will now consider. The 
first point applies to all the eight items, 
and depends upon the fact that the lessees 
frem the proprietor who exercised the 
power of sale conferred by the Madras 
Estate Land Act, was an ijaradar or 
farmer of rent. It appears that there were 
no bidders for these holdings, and that 
they were bought in by the ijaradar, as 
land-holder, and subsequently re-granted 
ihe predecessors-in-title of defendants 
Nos. 3 and 4. The plea raised depends 
upon the terms of sub-s. 6o0f s. 6 of the 
Act, which runs as follows : rs 

“A person holding land as an ijaradar or 
farmer of the rent shall not while so holding ac- 
quire otherwise than by inheritance or device a 
right of occupancy in any land, comprised in the 
ijara or farm.” ; 

It is contended that while such an 
ijaradar, as land-holder, may sell the 
holdings in a rent sale under the Act to 
others, who thereby obtain an occupancy 
tight in them, he cannot himself buy 
them, because what is sold is no more 
than the defaulter’s occpancy right, which 
he cannot himself acquire. It appears to 
me that this is not a correct statement 
of the poistion. It is true that it is the 
general policy of the Act not to permit any 
person occupying the position of aland- 
holder to acquire an occupancy right. The 
ordinary case is met by the terms of 
s. 8 (1), which provides that where a 
merger of interest would otherwise occur, 
the holder of these interests “shall have 
no right to hold the land as a raiyat, but 
shall hold it as a land holder," In the 
same way, the terms of s. 6 (6) preclude 
an ijaradari, whether or not he be a ‘land- 
holder’, from holding land as a raiyat. If. 
he is a land-holder, his position in this 
respect, is the same whether we apply to 
him s. 6 (6),ors. 8 (1), and if he cannot 
buy in a land, no more can any other 
land-holder. He can in fact buy it in as 
is expressly provided bys. 130; but what 
happens is that the defaulting tenant 
loses his holding, in which he held an 
occupancy right, while the ijaradar ac- 
quires the holding, but without acquiring 
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the occupancy right. He has the rights 
ofa land-holder over it, which include 
the right to dispose of it to another tenant 
who, when admitted to possession, obtains 
a permanent right of occupancy in it. If 
this view of the operation of the Act is 
vorrect, the objection has no foundation 
and I disallow it. The next point relates 
to Items Nos. 1to3, which were sold for 
arrears of Fasli 1320 by the ijaradar, 
Mahalinga Ayyar. It is said that the lease 
granted to him by the proprietor was 
invalid, and that, therefore, he was nota 
land-holder within the meaning of the 
Act, because under cl. (5), s. 3 a land 
holder, if not as owner, 


“includes every person entitled to collect the rents 
of the whole or any portion of the estate by virtue 
of any transfer from the owner or his predecessor- 
in-title or of any order of a competent - Court or 
of any provision of law" 


aud if the lease was invalid, no transfer 
in fact took place. The facts are that he 
was granted a lease for one year by means 
of an unregistered lease deed, which has 
been marked as Ex. XL for identification, 
that he was given possession of the estate 
as land-holder, and that the tenants at- 
torned to him by accepting pattas and, 
in goneral, paying rent. In a deposition 
(Hx. 19) the plaintiffs’ father stated that 
he had accepted patitas from Mahalinga 
Ayyar. "The fact of attornment ‘has not 
been disputed. The question is whether 
the lease for this fasli is to be held valid 
upon the evidence afforded by this docu- 
ment and of delivery of possession. Under 
B. 107, Transfer of Property Act, a lease 
of this description may be made either 
by a registered instrument or by oral agree- 
ment accompanied by delivery of posses- 
sion. The question is whether it may be 
taken to have been made by the latter 
of these two methods upon poof of an 
unregistered lease deed accompanied by 
delivery. The terms of s. 54, Transfer 
of Property Act, with regard to sale, have 
given rise to a similar question—whether 
sale of immovable property of value less 
than one hundred rupees can be effected 
by delivery under an unregistered docu-. 
ment. The first point for consideration is 
whether the document, which unders. 91, 
Evidence Act, is alone admissible to prove 
the agreement between the parties, that 
is to say, the nature of the transaction 
ander which possession was delivered, may 
be admitted for’ this purpose. I will refer 
first to a Bombay case, Dawal Piranshah 
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v. Dharma Rajaram (7) because in the view 
taken of it by a Full Bench of this Court, 
Ram Sahu v. Gowro Natho (8), it ap- 
pears to ms to decide the whole ques 
tion. The sale in question was for a 
sum of Rs. 40 and was effected by an 
unregistered deed of sale and delivery of 
possession. The learned Judges, Beaman 
and Macleod, JJ., differed on the question 
whether the document: could be adduced 
in evidence to show what was the char- 
acter of the possession, Beaman, J., hold- 
ing against this view and Macleod, J., in 
favour of it. 

The answer depended upon the construc- 
tion to be placed upon s. 4, Transfer of 
Property Act, which provides that ss. 54 
(2) and (3) and 107 of the Act are tobe 
read as supplemental to the Registration 
Act. I need say no more here than that 
our Full Bench has ruled that Macleod, J.’s, 
view was correct, and that the result is 
that a document of this description is not 
rendered inadmissible by s. 49, Registra- 
tion Act. If it is admissible, it is then 
for consideration what effect may be given 
to it. Being unregistered it is of course 
inoperative as a Sale-deed, but may it not 
be used to prove the oral agreement bet- 
ween the parties which, together with 
delivery, is sufficient to effect asale? As 
I read the Bombay decision, both the 
learned Judges were of opinion that, once 
the question of admissibility was at rest, 
it would have this effect, and the sale so 
made would be valid. It is said that a 
contrary view. has been taken by Srini- 
vasa Ayyangar and Anantakrishna Ayyar, 
JJ. in Kuppuswami Goundan v. Chin- 
naswami Goundan (9). The former learned 
Judge does indeed say. 

‘“The expression ‘sale by delivery of property’ 
should properly be construed only as referring to 
and comprising a case where the parties agree that 
the transaction of sale should be effected by de- 
livery of property and only in that way and cannot 
possibly be construed so as to include a case where 
the parties agree to reduce to the form of a docu- 
ment the terms of the sale. The moment the pirties 
for some reason consider that it is not sufficient 
to effect the transaction of sale by mere delivery 
of property, but require that as evidence of such 
a transaction there should be a deed or document, 
the transaction ean scarcely be correctly described 
as one effected by mere delivery of property.” 

“The expression ‘mere delivery of pro- 
perty’ does not, of course, find a place in 

(7) 41 B 550; 41 Ind. Cas. 273; A I R 1917 Bom. 203; 
19 Bom LR 622. 

(8) 44 M 55: 59 Ind. Cas. 350; A IR 1921 Mad. 337; 
(1920) M W N 711; 12 L W 649; 39 M LJ 639; 29 M 


LT 10 (F. B). i l 
(9) ATR 1998 Mad, 546; 111 Ind. Cas, 677; 28 L 
W 23 
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B 54: and with respect I am unable to 
see why, if the property is such as may 

be sold by delivery, it is any the less so 
sold because the parties, upon agreeing 
to the sale, unnecessarily have recourse to 

the execution of a document. Nor am L 
able to understand why the incontestable 
proof afforded by such a document of an 
agreement between the parties may not 
be eccepted as such. It is true that, in 
the case ofa lease, s. 107 speaksof an 
‘oral agreement” but this only means, I 
take it, that if the parties are shown to 
be adidem, no writing is necessary. How- 
ever, the decision of the case cited above 
really proceeded, I think upon a different 
footiag, that the plaintiff had set up a 
new case which could not be allowed, 
A Bench of the Patna High Court has held 
in Keshwar Mahton v. Sheonandan Mahton 
122 Ind. Cas. 533 (10) that where there is 
an unregistered saie-deed followed by 
possession of land sold for less than Rg. 100, 
title will pass: ; 

“The defendants’ title in this case is not based 
upon the unregistered sale-deeds, which are ussd 
only as evidence of the transaction and of the 
contract between the parties evidencing the terms 


upon which the properties were conveyed to the 
defendants by delivery of possession.” ; 


For these reasons, I conclude that the 
lease for Fasli 1320 was valid. This ob- 
jection also, therefore, fails. The next 
„point also relates to Items Ncs. 1to 3. It 
is urged that ihe sale of these items took 
place after the ijaradar's lease, for that 
fasli had expired, so that he was not, so 
far as that lease went, a ‘land holder,’ 
within the meaning of s. 111 of the Act, 
when the sale was held. One answer to 
this objection might be based upon the 
circamstance that anew lease was grant- 
ed with effect from the expiry of tle old 
one, and that it would be an unreason- 
ably narrow construction of the Act to 
draw an impassable line between the land- 
holder under the old lease and the land- 
. holder under the new. But the argument 
may, I think, be repelled upon grounds 
which are perhaps more acceptable to tke 
legal theorist. The cognate question of 
the jurisdiction of a Revenue Court to try 
a suit for rent due to a land-holder 
even though the plaintiff had ceased to 
occupy that position at the date of his 

plaint, was decided in the affirmative by 

a Full Bench in Venkata Lakshmamma 


(10> 122 Ind. Cas. 533; A I R 1929 P. g 
T446; Ind, Rul. (1930) Pat. 213, -7% 620; 10 P L 
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Garu v. Acht Reddi, (11), Sadasiva Ayyar, 
J., expressing the view thatthe definition 
of ‘land-holder’ was wide enough to include 
a bare assignee of an arrear of rent from 
owner. So here, by renewing the lease 
and leaving the collection of arrears under 
the former lease in the lessee’s hands, 
the owner constituted him land-holder 
for this purpose and as land-holder he was 
competent to avail himself of the power of 
sale under the Act. 

The only remaining point relates to the 
extent of item No. 7 which passed under the 
rent sale. The District Munsif (para. 29 
of his judgment) has found that the en- 
tire area of 1l mahs and 98 kulis was 
sold, and that the smaller area of 4 mahs 
and 86 kulis given in the delivery account 
(Ex. 10) and come other documents is a 
mistake. The learned District Judge 
(para.7 of his finding) has, as I read his 
observations, agreed with this view. The 
finding is one of fact, and is therefore 
final. The result is that the appellants’ 
have failed upon all the points. I dis- 
miss the second appeal with costs of res- 
pondents Nos. 1, 2 and 6 to include the 
costs of the proceedings on remand. 

JupGMent IN L. P. A. No. 7 oF 1934. 

Burn, J.—This is an appeal from the 
decision of Curgenven, J., in Second Ap- 
peal No. 35 of 1929. The facts need not 
be staled again. The points taken on be- 
half of the appellanisare four in number, 
The first is based upor s. 6, sub-s, 6, 
Madras Estates Land Act. By that it is 
provided that 

“A person holding land as an tjaradar or farmer 
of the rent shall nut, while so Lolding, acquire 
otherwise than by inheritance or devise a right 
of occupancy in any land comprised in the ijara 
or farm.” 

It is not disputed that when these 
holdings were brought to sale for arrears 
of rent, ihe land-holder was an ijaradar 
and thathe bought them in for want of 
bidders. The argument is that atsuch a 
sale of the Loldings under the provisions 
of the Madras Estates Land Act, there is 
nothing for the land-holder{to purchase 
except the cecupany right of the tenant. 
Since s. 6, sub-s.6 forbids an tjaradar to 
acquire aright of cccupany it is contend- 
ed that the sales were void. We agree 
with Curgenven,J., that this argument is 
not well founded. There is no doubt that 
an ijaradar is a land-holder for the 


(11) 44 M 438; 62 Ind. Cas. 890; A I R 1921 Mad, 
152; 4OMLJ 319; 13 Ts We 603; 29MLT 203 
(1921) M W N 198 (F.B). 
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‘purpose of the Madras Estates Land Act 
and s.130 expressly provides that 

“a land-holder who has brought to sale a ryot's 
holdiag or part thereof an arrear may bid for or 
purchase the holding or a part thereof.” 


We do not accept the contention that 
s. 180 isa general provision to which s. 6, sub- 
5. 6 is an exception. We donot sec any 
necessary conflict between these two provi- 
sions. It is quite true that under s 6, 


sub-s. 6, an ijaradar cannot purchase a right. 


‘of occupancy in any land compromised in 
his ijira. But the simple answer to this 
is that > in the pressnt casa, the 
ijaradar has never pretended to purchase 
the occupancy right. What he purchased 
is the ko!ding-which is the sum total of 
the 14yotfs interests in tke land. By 
8.8 (1), of the Act it is provided that when 

“the entire interests of the land-holder and the occu- 
pancy right in any land in the holding become 
united by transfer, succession or otherwise in the 
same person, such person shall have no right b. hold 


the land as a ryot, but shall hold it as a land- 
holder.” 


This means that in such a case the land- 
holder does not own the occupancy right 
in the land but nevertheless when he lets 
the land again to aryot that ryot acqui- 
res an occupancy right by operation of law. 
As Curgenven, J., has put it, when an 
ijaradar purchases the land as he might do 
under the provisions of s. 130. ; 

“what happens is that the defaulting tenant lose 
his holding, in which he held an occupancy right 


while the ijaradar acquires the holding but without 
acquiring the occupancy right” 


We see no reason to differ from the 


view of the learned Judge on this point. 
The second point is that a lessee cannot 
bring the hlodings to sale after the expiry of 
his lease. This isconcerned with items Nos. 1, 
2and3 cf the disputed lands. It is based 
upon the fact that the ijaradarheld a lease 
fora single Fasli (1320) and that the pro- 
ceedings by which he purchased items 1, 2 
and 3 in the sale were held efter the 
expiry of Fasli (1320). This point is 
sufficiently met in our opinion by the fact 
that the ijaradur continued to be a land- 
holder after the close of Fasli 1320 for 2 
further period under another lease, the 
validity of which is not questioned. There is 
no doubt whatever that at the time when the 
sales were held the ijarada was a land-holder 
within the meaning of the Act. And we 
are not prepared to hold that merely 
because the lease for the fasli in which 
the arrears accrued had expired he was 
therefore debarred from bringing the 
holdings to sale. On this point also we 
can find no reason to disagree with the 
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decision of Curgenven, J. The third point also 
relates to items Nos. 1, 2 and 3 and is basd 
upon the fact that the ijaradar’s lease for 
Fasli 1320 was an unregistered document. 
It is contended that the ijaradar was not 
in law a lessee at all since his lease deed, 
Ex. 40 was unregistered. We do not see 
any. force in this contention. Exhibit 40 was 
a lease for one year only and, therefore, was 
not in our opinion necessarily registrable. 
This contention was, as a matter of fact, 
not raised in the plaint at all. It was raised 
only in the argument before the learned 
District Munsif. That it is a wholly 
academic contention is proved by the fact 
that the plaintiffs’ father who was a ruot 
in Fasli 1320 admitted that he had taken 
a patia from defendant No. 9 in 1910 and 
1911. Since the plantiffs’ predecessor-in-title 
accepted a patta from defendant No. 9 it 
was not open to them to contend that 
defendant No 9 was not a land-holder. In any 
case even if Ex. 40 were considered to 
be a document required by law to be 
registered, we agree with the viewof Curgen- 
nven,J., that it was admissiblein evidence 
to prove the nature of lhe transaction bet- 
ween defendant No. 9 and his lessor. There 
was no dispute about ihe fact of delivery, 
and the existence of Ex. 40 could, we 
think, certainly be taken as evidence of an 
oral agreement in pursuance of which 
delivery was made. This point also, there- 
fore, fails, 

The fourth and the last point is with 
regard to the extent of item No.7 and we 
agree with the learned Judge that this wag 
a mere question of fact and not a point 
of law. There was no question raised in 
the plaint with regard to the extent of itme 
No. 7, the plaintiff had no case with regard 
toit until he saw the defendants’ documents 
when he found thatin the sale certificate 
the extent was given as 4 mahs and 86 kulis 
whereas the real extent of item No. 7isll 
mahs and 98 kulis. The learned District 
Judge treated this as amere mistake and 
Curgenven, J., treated itin the same way’ 
and we agree with them. There js no point 
of law connected with this item. The result 
is that the Letters Patent Appeal fails and is 
dismissed with costs. 


ACN. Appeal dismissed, 


650 
LAHORE HIGH COURT- 
Civil Revision Petition No. 178 of 1936 
June 5, 1936 
Tex CHAND, J. 
KISHAN SINGH—PLAINTIFF—PETITIONER 
versus : 

SARDAR ALI AND anotazr—Derenpants 

— RESPONDENTS 
- Limitation Act (IX of 1908), ss. 19, 4, 3—Ack- 
nowledgment beyond period of limitation prescribed 
by schedule—Period expiring during Court vacation 
—Acknowledgment made during vacation—Acknow- 
ledgment, tf within s. 19, . 

Section 19, Limitation Act, does not say in so 
many words that the acknowledgment of liability 
should be before the expiration of the period pre- 
scribed fora suit in the Schedule. It merely says 
the “period prescribed” for the suit and the expression 
“period prescribed” should not be limited to the 
period prescribed in the Schedule alone, but the 
expression means the period prescribed by law, 
4. e., the period prescribed by the whole body of 
the Limitation Act; in other words, the period 
prescribed by the Schedule read with s. 4 which 
provides that where the period prescribed in Sch. 
I ends on a day on which the Court is closed, the 
suit shall be still within time if it is filed on the 
first day thereafter on which the Court re-opened. 
The combined effect of these sections is to extend 
the period prescribed in Sch. I in the special cir- 
cumstances contemplated in s. 4. 

Consequently, where the acknowledgment is made 
one day beyond ihə period of three years from the 
date of the bond, but the period expired during the 
month when the Civil Oourts were closed for 
the vacation and the acknowledgment had been made 
before the date on which the Courts re-opened, it 
is a valid acknowledgment within s. 19 of the 
Limitation Act. Abdul Ghani v. Chiranji Lal (1), 
Visram Vasudev Thakoor v. Tabaji Balaji Wagh (2), 
Buta Singh v. Bhan Singh (3), Jhanak Lal v. Gulab 
Chand (4) and Sheo Partab Singh v. Tajammul 
Husain (5), followed. Bai Hemkore v.Masamalli (6), 
Maganlal Harjibhai v. Amichand Gulabji (7) and 
Anisuddin Ahmad v. Kalipada Rai Chaudhury (8), 
dissented from. Maqbul Ahmad v. Pratab Narain 
Singh (9), distinguished. 

C. R. P. of the decree of the Judge, 
Small Cause Court, Sialkot, dated Decem- 
ber 10, 1935. 

Messrs. Anant Ram Khosla and Muham- 
mad Din Jan, for Mr. Anant Ram Khosla, 
for the Petitioner. . 

Mr. Muhammad Amin, for the Respond- 
ents. 


Judgment.— On September 24, 1929, the 
defendants executed a bond for Rs. 143-4-0 
in favour of the plaintiff. On June 19, 
1930, the defendants re-paid Rs. 80. On 
the back of the bond this payment was 
entered but the entry was not signed or 
thumb-marked by any of the defendants. 
On September 25, 1932, another sum of 
Rs. 34 was paid, and an entry to this effect 
was made on the back of the bond and was 
thumb-marked hy both the defendants. 
On October 9, 1935 (the first day of the 
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of Courts after the vacation) 
the plaintiff instituted the present sult 
for recovery of the balance due on foot 
of the bond. | 

The defendanis pleaded that the suit 
was barred by limitation. The plaintiff's 
Counsel admitted that the entry as to the 
payment of Rs. 80 dated June 19, 1930, 
was not an acknowledgment within s. 19 of 
the Limitation Act and, therefore, could 
not save time. He, however, urged that 
the entry as to the second payment of 
Rs. 34, dated September 25, 1932, which 
was duly thumb-marked by the defend- 
ants’ extended limitation under s. 19. It 
was admitted that this entry was made 
one day beyond the period of three years 
from the date of the hond, but it was 
pointed out that that period expired dur- 
ing the month of September when the 
Civil Courts were closed for the vacation 
and the acknowledgment had been made 
before the date on which the Courts re- 
opened. It was, therefore, contended that 
it was a valid acknowledgment within s. 19 
of the Act, and gave another period of 
three years, in which the plaintiffs could 
sue to recover the amount due. The 
trial Court repelled this contention and dis- 
missed the suit as time-barred. 

Section 19 of the Limitation Act, so 
far as it is relevant to the point involved, 
runs as follows:— 

“Where before the expiration of the period prescrib- 
ed for a suit .. .. in respect of any property or 
right, an acknowledgment of liability in respect 
of such property or right has been made in writing 
signed by the pariy 

It will be noticed that s. 19 does not say 
in so many words that the ecknowledg- 
ment of liability should be before the 
expiration of the period prescribed for a 
suit in tke schedule. It merely says the 
“period prescribed” for the suit. The 
question for consideration is whether these 
words mean the “pericd prescribed in the 
schedule alone or the period prescribed 
by law”. The matter has been considered 
in several rulings of the High Courts, and 
there appears to be a conflict of opinion 
on the point. 

In Abdul Ghani v. Chiranji Lal (1) 
it was held that the expression “period 
prescribed” skculd not be limited to the 
period prescribed in the schedule alone, 
but that the expression means the period 
prescribed by law, 7. e., the period prescrib- 
ed by the whole body of the Limitation 
Act; in other words, the period prescribed 


(1) 49 A 726; 102 Ind, Oas, 111; ÆI R 1923 All. 577; 
25 A L J 589. 
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by the Schedule read with s. 4. The same 
view was taken by Beaman, J., of the 
Bombay High Court in Visram Vasudeo 
Thakoor v. Tabaji Balaji: Wagh (2). The 
learned Judge observed that s. 3 of the 
Limitation Act advisedly makes the whole 
of Sch. I applicable subject to the provi- 
sions of ss. 4 to 25, and s. 4 provides 
that where the period prescribed in Sch. I 
ends on a day on which the Court is 
closed, the suit shall be still within time 
if it is filed on the first day thereafter 
on which the Court re-opened. The com- 
bined effect of these sections is to extend 
the period prescribed in Sch. I in the 
special circumstances contemplated in s 4. 
In Buta Singh v. Bhan Singh, 129 Ind. Cas. 
125 (3) Jai Lal, J., sitting in Single Bench, 
after an independent examination of the 
question reached the same conclu- 
sion. He held that the “period pre- 
scribed for the suit’, referred to ins. 19 
is not necessarily limited to the period 
prescribed in the Schedule to the Limita- 
tion Act, but means the period with- 
in which a suit could be instituted. 
The Nagpur Judicial Commissioner in 
Jhanaklal v. Gulab Chand (4) has 
followed the Allahabad ruling. There are 
observations in Sheo Partab Singh v. 
Tajammal Husain (5) which also support 
the same view. 

A contrary view, however, has been 
taken in Bai Hemkore v. Masamalli (6), 
which was followed in Maganlal Harjibhai 
v. Amichand Gulabji (7) and Anisuddin 
Ahmad v. Kalipada Rai Chaudhury (8) 
where it has been laid down that an 
acknowledgment of liability to be valid 
and effective under s. 19 must be made 
before the expiration of the period prescrib- 
ed in the schedule and that special pro- 
visions made applicable 10 suit under 
s. 4 cannot be made applicable to acknow- 
ledgments. 

After considering the arguments for both 
sides, I see no reason to put a narrow in- 
terpretation upon the words period pres- 
cribed, and, with all respect, exptess my 
respectful agreement with the view taken 


(2) 15 Bom. L R 318; 19 Ind. Cas. 820. 
(3) 129 Ind. Cas. 125; A I R 1930 Lah. 978; Ind. Rul. 
(1931) Lah, 125. 
se AIR 1928 Nag. 192; 110 Ind. Cas. 76; 24 NL 
8 


(5) 49 A 67; 98 Ind. Cas, 1005; A I R 1927 All. 114; 
2:A LJ 1039. 

(6) 26 B 782; 4 Bom, LR 608. 

(7) 52 B 521; 112 Ind. Cas. 25; A I R 1928 Bom. 319; 
30 Bom. L R 733. 

(8) 58 C 1148; 134 Ind, Oas. 1132; A I R 1931 Cal. 
185; 35 O W N 370; Ind, Rul. (1932) Cal. 44. . 
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in the former set of rulings. The reason 
given by Beaman, J. of the Bombay High 
Court and by Mukerji, J., of the Allahabad 
Court seem to me unanswerable, and I 
see no reason to differ from the conclusion 
reached by Jai Lal, J. in the case cited 
above. 

Mr. Muhammad Amin referred me to 
Maqbul Ahmad v. Partab Narain Singh (9) 
but I donot see anything in ihat case which 
has a bearing on the point before me. No 
question of the interpretation of s. 19 of the 
Limitation Act arose in that case. There 
the appellant sought to exclude a certain 
period under s. 14. On the facts proved, 
their Lordships accepted the contention 
and excluded that period. It was found, 
however, that even after the exclusion of 
that period under s. 14, time expired on 
a date which did not fall within the Court 
vacation. Consequently the plaintifis were 
held not entitled to the benefit of s. 4. The 
case does not assist the respondents. Indeed, 
the observations at p. 248* of their Lord- 
ships’ judgment which so far as they go 
appear lo support the plaintiff's contention. 

I accordingly hold that the suit was 
within time and was wrongly dismissed. 

I accept the petition for revision, set 
aside the judgment and decree of the Court 
below and pass a decree for the sum claimed 
in favour of the plaintiff against the defend- 
ant with costs in both Courts. 

D. Petition accepted. 

(9) 57 A 242; 155 Ind. Cas. 205; A I R 1935 PC 85: 
1935 O W N 527; (1935) M W N 438; 41 L W 629: 
(1935) A L J578; 39 O W N 640; 68 ML. J 665: 61 O 


one 37 PL R 395; 37 Bom. L R 533; 7 RPO 191 
. 0.3). 
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CALCUTTA HIGH COURT 
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OTAERS-—PLAINTIFFS— APPELLANTS 

x VETSUS 
ABDUL RUSAN AND O0OTIERS—DEFANDANTS 

n —RESPONDENTS 

pecific Relief Act(I of 1877), s. 31—Civil P. 
cedure Code (Act V of 1908), s. 41— Decree For 
cost under execution—Petition of adjustment— 
Judge wrongly recording full satisfaction of decree 
instead of cost alone—His successor, if can enter- 
tain application for review to rectify mistake— 
Suit to rectify under s. 31, Specific Relief Act if 
lies—S. 47, Civil Procedure Code, if bar—Article 
of limitation applicable to such suit—Limitation 
Act (IX of 1908), Sch, I, Arts, 96, 120, s, 14—Ap- 
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plicabiliiy of s. 14—Plaintiff in later suit contest- 
ing same matter by way of defence in previous suit— 
Whether can deduct time. 

A suit for rectification of an instrument on the 
ground of mutual mistake is provided for bys. 31 
of the Specific Relief Act. Such a suit would lie 
unless it is barred under other provisions of the 
i e. g., 8. 47, Civil Prccedure Code. [p. 653, col. 


Where in execution of decree, as regards costs 
only, an adjustment petition is presented but 
it being wrongly worded, full satisfaction of the 
decree is recorded although the intention of the 
parties was to recurd satisfaction in respect `of 
costs only, the order can be rectified in review by 
the Judge passing it. But such an application for 
review cannot be entertained by hissuccessor. The 
exzcuting Court, which would include a Judge 
coming in asa successor of the Judge who passed 
the order in question, has no jurisdiction, as an 
executing Court, to enter into the questions relating 
to the rectification of the order in question under the 
provisions of s. 47 of the Code. A suit for rectifica- 
“tion under s. 31 of the Specific Relief Act, is, there- 
fore, maintainable and s. 47, Civil Procedure Code, 
is no bar to it. [p. 653, cols. 1 & 2.] 

Such a suit is governed by Art. 96 and not by 
Art. 120 of the Limitation Act. [p. 653, col, 2 | 

In order thats. l, Limitation | Act, may be ap- 
plicable the plaintiff inthe later suit must have been 
prosgouting another civil proceedings. The word ‘pro- 
secuting” used in first paragraph of the section, means 
that the plaintiff in the later suit must be either the 
` plaintiff or applicant in the previous civil proceeding 
which was not entertained by reason of defect of juris- 
diction, This position has been made clear by Expl. 
II, Consequently, the plaintiff in the later suit is 
not entitled to deduct time during which he had 
been contesting the same matter by way of defence 
to a petition of objection filed under s. 47, Civil Pro- 
cedure Code, Lakhan Chandra Sen v. Madhusudan 
Sen (4), referred to, Jugutendur Banwaree v, Din 
Dayal Chatterjee (2) and Prannath Roy v. Rookea 
Begam (3), not followed. [p. 653, col. 2; p. 654, col. 1.) 

A. against the decree of the Subordinate 
Judge, Second Court of Sylhet, dated June 
10, 1932, reversing that of the Munsif, 
Second Court, Habiganj, dated March 4, 


- 1932. , 
Mr. Birendra Kr. Dz, for the Appellants. 
Mr. Benoyendra Nath Palit, for the 
Respondents. 


Judgment.—The. plaintifs who are the 
appellants before me obtained on May 25, 
1925, a decree against defendanis Nos. 1 
to 4and others for possession of some 
lands and for costs also. This decree was 
-passed in Title Suit No. 86 of 1924. De- 
fendants Nos. 1 to £ were defendants Nos. 
3,7,8 and 9 in that suit. In 1925 the 
plaintiffs applied for execution of the 
said decree so far as costs -only were con- 
cerned (Title Execution Case No. 236 of 
1925) and attached some properties belong- 
ing to defendant No. i. On August 22, 
1925, a petition was filed in the said execu- 
tion case by the plaintiffs and defendants 
Nos. 1 to 4 asking the Court to record an 
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adjusiment of the decree. In the said 
petition, the plaintiffs stated that they had 
no further claim against the said defen- 
dants on account of the decree. The 
execuliag Court onthe same date record- 
ed full satisfaction of the decree passed in 
Title Suit No. 86 of 1924 against the said 
defendanisin accordance with the tenor 
of the said petition. Items Nos.1 to 3 of 
the ‘properties described in the plaint of 
that suit were claimed by the said defen- 
dants and the decree for possession which 
the plaintiffs had obtained against the 
said defendants was in respect of these 
items also. It has been found by both the 
Courts below that the petition of adjustment 
had through mistake been wrongly word- 
ed, of the parties being to record satisfac- 
tion in respect of the decretal costs only. 
The plaintifis were, however, ignorant of the 
mistake and they had not apparently then 
looked into the order for satisfaction as 
recorded by the Court. They accordingly 
started on October 28, 1925, another exe- 
cution (Title Execution Case No 300 of 1925) 
against all the judgment-dektors. This’ 
was for obtaining possession of the lands 
decreed to them. On the basis of the order 
of satisfaction dated August 22, 1925, the 
names of defendants Nos. 1 to 4 were pen- 
ned through by the Court. Apparently the 
plaintiffs did not know of this fact at the 
time. The Court allowed them delivery of 
possession but having regard to the afore- 
said amendment of the execution petition 
by the Court, the order for delivery of 
possession concerned and affected the 
judgment-debtors other than defendants 
Ncs. 1to4. The plaintiffs, however, were 
under the impression that they got an 
order for delivery of: possession in respect 
of all the properties decreed to them and 
against all the judgment-debtors. They 
went to the locality totake delivery of pos- 
session on November 8, 1925, and it was 
then or shortly thereafter that they dis- 
covered that they had not obtained an order 
for delivery of possession in respect of pro- 
perties Nos. 1 to 3. On December 23, 1925, 
they filed an application under s. 151-153 
of the Code, wherein they stated that the 
petition of adjustment had been through 
mistake wrongly worded and the 
order of satisfaction as recorded 
was not according to the intention of 
the parlies. They accordingly prayed for 
rectification of the said order. The order 
passed on tke petition is not on the record. 
It may be that either the application was 
not pressed or it was rejected. However 
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athird execution was started by the plain- 
tiffs on August 21, 1926 (Title Execution 
Case No. 331 of 1926). This was for obtain- 
ing delivery of the properties including 
Nos. 1to3. Defendants Nos. 1 to 4 filed 
their objection under s. 47 of Code. They 
put forth the aforesaid order dated August 
- 22,1925, recording full satisfaction of the 
decree against them. It appears from the 
Proceedings of the said execution case that 
the plaintiifs examined witnesses to prove 
that the adjustment petition had been 
through mistake wrongly worded and ile 
intention of the parties was to absolve de- 
fendants Nos.1 to 4 from costs only. In 
the judgments of the Court of first instence 
as also of this Court, this aspect of the 
case isnot dealt with, but they prcceed 
upon the construction of the adjustment 
petition and the order passed therecn. 
The judgments of the first Court was deliver- 
ed on Januaiy 8, 1927, and of this Court 
on March 18, 1929. The  plaintif's 
application for pcssession of properties Nos. 
1 to 3 was dismissed. On March 26, 193], the 
suit out of which this appeal arises wes 
filed, after a previous suit had been with- 
drawn with liberty to institute another. Ip 
this suit the plaintiffs want rectification of 
the petition of adjustment dated August 
22, 1925, and of the order passed thereon. 
As I have stated both the Courts below 
have found the facts in favour of the plair.- 
tiffs and have held that a mistake had crept 
in the petition of adjustment and the ccm- 
promise between the parties was confined 
to decretal costs only. But the Courts bc- 
low have differed on the questions of main- 
tainability-cf the suit and of limitation, the 
_.first Court holdingin favour of the plaintiffs 
but the lower Appellate Court against them. 
Two questions have to be considered by 
me, namely (a) is the suit maintainable 
and (b) is the suit barred by 
limitation. 

A suit for rectification of an instrument 
on the ground of mutual mistake is provid- 
ed for by 6.31 of the Specific Relief Act. 
Such a suit would lie unless, it is barred 
under other provisions of the law. The 
question which therefore falls to be deter- 
mined iswhether s. 47 of the Code of 
Civil Procedure bars thesuit. The parties 
to this suit are the plaintifis and some of 
the defendants in Suit No. 86 of 1924, but 
Idonot think that the dete:mination of 
the question whether tle petition of ad- 
justment filed on August 22, 1925, and the 
order therecn represented correctly the 
agreement of the parties falls within si 47 
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of the Cede, and could have been decided 
by the executing Court dealing with Title 
Execution Case No. 331 of 1926. The order 
recording full satisfaction of the decree 
dated August 22, 1925, could have been 
rectified by the Judge passing iton an 
application for review, aS it was a consent 
order Gulab Koer v. Badshah Bahadur (1), 
but his successor could not have entertain- 
ed such an application (O. XLVII, r. 2). 1 
hold accordingly that the executing Court, 
asan executing Court, which would in- 
clude a Judge coming in asa successor of 
the Judge who passed the order in ques- 
tion, had no jurisdiction to enter into the 
questions relating to the rectification of the 
order in question under the provisions of 
s. 47 of the Cade. I hold accordingly that the 
suit is maintainable, i 

This leads me tothe question of limita- 
tion, and in my judgment the suit is bar- 
red. In my view there is no scope for the 
application of Art. 120 of the Limitation 
Act, for Art. 96 of the Limitation Act, the 
terms of which are perfectly general, 
would include a suit of this description. 

The mistake became to be known to the 
plaintiffs certainly on the date on which 
they filed their application under ss. 151-153 
of the Code, 2. e. on December 23, 1928. The 
suit which has been instituted on March 
26, 1931, is prima facie out of lime unless 
s. 14 of the Limitation Act can be invoked 
by the plaintiffs. How long the application 
made by the plaintiffs under s. 151-153 of 
the Code - was pending and what was the 
order passed thereon cannot be ascertained 
from the record, but this much is certain, 
namely that when the objection under s. 47 
of the Code was filed by the defendants in 
Title Execution Case No. 331 of 1926, where- 
in they, the defendants, relied upon the 
order dated August 22, 1925, recording full 
salisfaction, the plaintiffs attempted to re- 
sist the said chjections by pleading that the 
said ordgr had not correctly recorded the 
consent of the parties. It may be taken 
that the plaintiffs wanted to get rid of the 
said order in the course of Title Execution 
No. 331 of 1926, not by making an appli- 
cation for rectification, but by putting 
forth their case relating to the said order 
by way of defence to the petition of 
47. In order ihat 
s. 14 may be applicable the plaintiff in the 
later suit must have been prosecuting an- 
other civil proceedings. The word pros 
secuting in my judgment used in first 
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Paragraph of the section, means that the 
Plaintiff inthe later suit must be either the 
Plaintiff or applicant in tke previous civil 
Proceedings which was not entertained by 
reason of defect of jurisdiction. This 
Position has been made clear be Expla- 
nation IL. 

In the case of Jugutendur Bunwaree v. 
Din Dyal Chatterjee (2), where the plain- 
tif in the later suit was the defendant in 
the earlier suit but had pleaded a set off 
which covered the claim which he put for- 
ward as plaintiff in the later suit, it was held 
that he was entitled to deduct the time 
during which the first suit was pending 
although he was a defendant therein. The 
case turned upon the construction of s. 16, 
cl. 14 of Act XIV of 1859. Bayley and 
Seton Karr, JJ., observed thus : 

“It recites that the time shall be excluded for 
which ‘the claimant or any person under whom 
he claims shall have been engaged in prosecuting a 
suit upon the same cause of action against the 
same defendant.’” 

We think that these words are to be 
construed liberally and not literally, ac- 
cording to the decision of the Privy Council 
Prannath Roy v. Rookea Begam (3) at p. 857*. 
In this case their Lordships laid down asa 
rule that: ` 

“there a person was not barred when he had been 

allowed to intervene, and was a continuing party 
toa suit, and it would be inconsistent to hold 
that the pendency of litigation with the proceedings 
on it didnot furnish a good and sufficient cause 
for his not proceeding in his suit.” 
- In Prannath Roy v. Rookea Begam (3), the 
question was whether .a foreclosure suit was 
barred by tinie. On the death of the mort- 
. gagor there was a litigation us to the 
ownership of {the equity of redemption 
between his heirs and a party claiming as 
purchaser. The mortgagee intervened in 
that suit to protect his interest and prayed 
for enforcing his rights in that suit. The 
question was whether he was entitled to 
deduct the time taken by that suit. The 
case was governed bys. 14 of Regulation 
III of 1793, the terms of which are material- 
ly different from s. 16, cl. 140f Act XIV 
of 1859 and s. 14 ofthe Limitation Act 
of 1908, Section 16, cl. 14 of the Limitation 
Act of 1859 is also materially different from 

“5, 14 of the Limitation Act of 1908. There is 
nothing there corresponding to Explanation 
If to s. 14 of the Act of 1908. I do not there- 
fore consider the case of Jugutendur Bunwa- 
ree y. Din Dyal Chatterjee (2), to bea binding 

2)1 WR 310. 

3)7 MIA 323 at p, 3571W R 87; 1 Suther 367; 
1 Sar, 692, D 
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Legislature has given an indication of the 
meaning to be put on the word ‘‘prcsecut- 
ing” by adding Explanation UH, which 
was not in the Act of 1859. I hold that 
in order that s. 14 may apply tke plain- 
tiff in the later suit must be either a 
plaintiff or an applicant in the earlier 
civil proceeding. Inthe case of Lakhan 
Chandra Sen v. Madhusudan Sen (4), 
where both the cases of Prannath Roy V. 
Rookea Begam (3) and Jugutendur 
Bunwaree v. Din Dyal Chatterjee. (2), were 
cited, Garth, Q. J., expressed strong doubts 
of their applicability to cases under 
s. 14 of the Limitation Act of 1877 which 
correspond in all material particulars to 
s. 14 of the present Act. I hold according- 
ly thatthe plaintiffs are not entitled to 
invoke the aid of s. 14 of the Limitation 
Act and get deduction of the time during 
which Title Execution Case No. 331 of 
1926 was pending, and their suitis barred 
by time The result is that the appeal is 
dismissed with costs. 
Leave to appeal asked is granted. 
D Appeal dismissed. 


(4) 35 C209; 70 L J 59, 
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First Civil Appeai No. 112 of 1935 
April 30, 1936 
Rossrts, C. J. AND Mya Bu, J. 
MOHAMED VALLI PATEL—APPELLANT 
versus a 

EAST ASIATIC Co., LTD. —RESPONDENTS. 

Contract Act (IX of 1872), s. 30—Forward: sale— 
Re-sale tefore completion of first transaction— . 
Whether wagering contract—Hssentials of wager- 
ing contract—Contract—Construction—Surrounding 
circumstances to be considered. 

There was a forward sale by one person to another 
who agreed to purchase a stipulated quantity of rice at 
a stipulated price. The agreement contained a pro- 
vision for delivery and re-sale by the latter to the 
former of the same quantity which was the subject- 
matter of the previous transaction before the date 
of the completion of the contract under that trans- 
action and at the rate prevailing on the date of the 
re-sale : 

Held, that though the transaction was highly 
speculative in character, it did not amount to a 
wagering contract. Unless the parties to` tha con- 
tract intended at the time of entering into the con- 
tract that it should not be what it purported to be, 
but that it should be a transaction which was to 
be settled only upon the difference between the con- 
trect rate and the marketrate prevailing at the 
time fixed for the completion of the contract, the 
transaction did not amount to a wager. Universal 
Stock Exchange, Ltd. v. Ddvid Strachan (1) and 
Sukhdevdoss Ramprasad v, Govgndoss Chaturbhujas 


.doss & Co, (3), veferred to. 
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_ In looking at contracts to find their true mean- 
ing, the surrounding circumstances must be con- 
sidered. - 


E. C. A. against the decree of the High 
Court, dated August 16, 1935. 

Mr. M. M. Rafi, for the Appellant. 

Messrs. Gregory and Munshi, for the Res- 
pondents. 

Roberts, C. J. —Thisis an appeal from 
a judgment of Ba U, J., awarding the 
plaintiffs, the East Asiatic Co., Ltd., the 
sum of Rs. 2,250 as damages for a breach 
of contract by the defendants, the pre- 
sent appellants, in refusing to take deli- 
very of certain rice purchased by them 
from the plaintiffs. At the trial, the de- 
fence was that the contract in respect of 
which the suit was brought wes a wagering 
contract, within the meaning of s. 30, 
Contract Act, which provides that agree- 
ments by way of wager are void and tht 
no suit shall be brought for recovering 
anything alleged to be won on any wager, 
or entrusted to any person to abide the 
result of any game or other uncertain 
event on which any wager is made. It 
was established, and is agreed that the 
parties entered into an agreement, dated 
September 24, 1934, whereby the respon- 
dents, plaintiffs in the Court below, were 
to sell, and the defendants to buy, 5,000 
bags of Kanaungtoe small mills special rice, 
of 225 Ibs. net weight each at Rs. 228 
per 100 baskets of 75 lbs. each. Provision was 
made in the bought note which evidenced, 


the contract, for delivery ex hopper during” 


the month of November 1934, and there 
was reference to milling notices to be issued 
so that the purchaser's agent should attend 
the mill for the purpose of passing or 
rejecting the rice when it was ready for 
-delivery within the stated time, 
-~ There is no evidence of any milling 
notices having been actually given, and 
indeed itis common ground that they were 
not given, for,-by October 23, the parties 
had entered into a new contract, Ex. B, 
by which exactly the same number and 
description of bags were sold back to the 
plaintiffs by the defendants at the price of 
Rs. 213 per 100 baskets, that is to say, 
at a price of Rs. 15 per 100 baskets less 
than that at which the defendants originally 
bought them. Now, it is upon the true 
meaning and construction of these two 
contracts that this eppeal turns. The 
plaintifis (who ate the respondents) say in 
effect: 

“We sold to the defendants at Rs. 228 in Sep- 
tember for delivery in November. The market price 
fell, And it became obvious that the defendants 
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were either not in a position to fulfil their con- 
tract by taking delivery, or, at any rate, were 
desirous of divesting themselves of their obligations 
thereunder. In these circumstances, in the month 
of October we met them in their difficulties aad 
it was mutually agreed a new contract should 
be entered into and the result was tha 
contract evidenced by Ex. B. Delivery of the rice 
had not then taken place, If both the contracts had 
beeh fulfilled we should have sold at Rs, 228 and 
re-purchased at Rs, 213 and our aggregate profit on 
the transaction would have been Rs, 15 per 100- 
baskets, cr Rs. 2,250 in all. But neither contract 
was fulfilled, in the sense that the rice never left 
our mill.” 


And the plaintiff's case is that upon a 
true construction of the two contracts the 
second contract fixes a sum of Re, 2,250 
as the consideration for the release of the 
defendants by the plaintiffs from their 
obligation to take delivery. This sum was 
arrived at. by ascertaining the liquidated 
damages which should be payable upon 
breach of the first contract and the pay- 
ment of which should discharge the de- 
fendants from their liabilities to the 
plaintiffs. The defendants, on the other 
hand, put their case in this way. They 
say that there never was any intention 
to take delivery and that if what the 
plaintiffs say happened, had actually oc- 
curred, a new contract could have been 
substituted for the old one by a brief 
written memorandum and that the rice 
sale note, Ex. B, need never have been 
prepared. The defendants say further that 
itis a feature of all transactions known as 


ramnt samni transactions that there should 


be reciprocal agreements of this character’; 
and they seem to go further and to invite 
the Court to say that the mere fact of 
Hx. A and B being in existence is strong 
evidence that ihe whole transaction was a 
gamble in differences, or that the con- 
struction sought to be placed on it’ by 
the plaintiffs will not bear examination 
by reason of the existence of these 
two documents alone. Now, the defendants 
also rely, or they did at first rely, 
upon the language used in Exs. 1 and 9, 
In Ex. 1 Mr. Gregory, on behalf of the 
plaintiffs, wrote to the defendants on Feb- 
ruary 23, 1935, and said: 

“That by a set of brought and sale notes, dated 
September 24, 1934, my clients sold and you bought 
the above rice (500 tons of Kanaungtoe small 
mills speciel kind) at the rate of Rs. 228 per 100 
baskets of 75 lbs. each and agreed to take ‘delivery 
during November 1934. Subsequently, by a set of 
bought and sale notes, dated October 13, 1934, you 
sold my clients, bought 500 tons ef the above rice 
at the rate of Rs, 213 per 100 baskete of 75 lbs, 
each and agreed to del’ver during November 1934, 
Neither contract was fulfilled by you and on Nov. 
ember 16, 1934, my clients submitted to you theip 
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difference bill amounting to Rs. 2,250." 

Then Ex. 2, which was an invoice three 
months earlier in date, also referred to 
the “difference” of Rs. 15 per 100 baskets 
between the two contract prices. Speaking 
for myself, I have formed the opinion 
that the description of this invoice as “a 
difference bill” does not of itself mean 
that the transaction was one of gambling 
upon differences, and is equaliy susceptible 
of the interpretation that the sum to be 
paid by the defendants under the new 
contract, in consideration of being exonerat- 
ed from their liability to take and pay 
for the rice at the old rate, was to bea 
sum agreed on as the difference bélween 
the market price in September and that 
which obtained when the market had 
fallen sometime about the month later. 
This particular point sought to be made 
does not really carry the appellant's case 
any further. In those circumstances; 
having considered the issues, the learned 
trial Judge held that once the plaintiffs 
had proved the existence of these contracts 
it lay upon the defendants; who sought 
to.excuse themselves from performance, 
to prove that there was an intention at the 
time of entering into contract A that this 
contract should bea contract of wagering. 
To adopt the words of Cave, J. in The 
Universal Stock Exchange, Ltd. v. David 
Strachan (1) which were quoted with 
approval by Vaughan Williams, L. J., in 
In re Gleve (2), at p. 803* i 

“Was there a secret understanding that the 
stock (in this case, the rice) should never be 
called for or delivered, and that difference only 
should be dealt with? If there was that secret 
understanding, . then the plaintiff is entitled to 
recover his ‘securities. Ji there was not that 
secrat understanding, then he is not entitled to 
recover them.” 

The learned trial Judge stated the law 
to be applied with accuracy, and I also 
think that he framed the issues rightly. 
He carefully reviewed the other cases cited 
to him, and in particular he referred to 
the judgment of Lord Darling in Sukdevdoss 
Ramprasad v. Govinduss Chaturbhiujadoss 
& Co. (3), dealing with a class of agree- 
‘ments analogous to those with which we 
are concerned here. Lord Darling said in 
the case: 

(1) (1898) AC 166; 65 LJ Q B429; 74 LT 468; 
- 44 W R 497; 60 J P 468. : 

(2) (1899) 1 QB 795; LIQ J509; 80LT 
4335: 417 W R 441; 6 Manson 138; 15 T L R251. 

(3) 55 1A 32; 10/ Ind. Cas. 29; AI R 1928P G 
80; 51 M 96; 47 CLJ lid; 54M LJ 180; 30 Bom. 
LR 238; 50 W N 195; 27 L W 453; I L T40 Mad, 
138; 26 A L J484 (PO). 
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“There can be no doubt that these various con- 
tracts were in character highly speculative; but as 
was pointed out by the trial Judge and by the 
Judges on appeal, that is insufficient in itself to 
vender them void as wagering contracts. The 
authorities cited show that to produces that result 
there must be procf that thecontracts were entered 
into upon the terms that performance of the con- 
tracts ehould not be demanded, but the differences 
only should become payable ” 

1 find the last sentence in this judg- 
ment one which throws muchlight upon 
facts and the law applicable to this case. 
In looking at the contracts to find their 
true meaning, the surrounding circumstances 
must of course be considered. The learned 
Judge accordingly considered a number of 
explanations which formed part cf the 
evidence before him, and he accepted the 
evidence of Mr. (astonier, the plaintiff 
Company's Manager, and his explanation 
of the transactions which the defendants 
seek to describe as wagering transactions. 
Mr. Castonier said in explaining the tran- 
sactions which were put to him in cross- 
examination by Mr. Rai; 

“We have sold from our mill. After that it 
may happen that we get an crder from our head 
office for rice for shipment. Then, if we perfer to 
use cur own paddy for milling that rics, we can- 
not also use the same paddy for our sale; of small 
mills, Therefore, we have to buy back small 
mille from the markets. If it-happens that the man 
we buy from is the same man that we previously 
sold to, then these differencas arise.” : 

Something approaching scorn was poured 
upon this explanation by Mr. Rat, but I 
think that, short of explaining the precise 
facts relating to each entiy in detail the 
witness could not have given a better 
general illustration of his course of busi- 
ness or of the various contingencies which 
He 
put ihe matter succinctly, and he satis- 
tied the trial Judge and his evidence satis- 
fies me that what at first sight may look 
like a gamble in itself may very well be cap- 
able of quite a different explanation. Mr, 
Castonier went on in his evirence to offer 
an explanation for the .reason for his not 
recording the second contract B, in less 
compendious phraseology. He said; 

“I think that if we had made a simple agree. 
ment like that, the defendent firm should have 
had to pay cash on the spot; but by signing a 
contract similar to Hx, A he was given graca time 
to pay up till December 15, 1934.” i 


Stopping there, there. does not seem to 
be very much in the explanation, since 
the mere date for payment would not 
make it necessary to employ the language 
of Ex. B. But 1 do- not think that the 
way which was adopted was improper or 
illegal. It might be at the most suspicious 
if there was no explanatisn, but the fach, 
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that the same resuls could be attained by 
greater brevity is really not enough to 
enable this Court to decide that it was 
not a bona fide compromise or settlement 
aud intended to be such by the parties 
at the time; and what does seem impor- 
tant is the last sentence in Mr. Castonier's 
evidence, in which he says that it was 
not his suggestion that Ex. B should be 
prepared at all, but it was the suggestion 
of the arbitrators and was made to Kika 
Bhai. 

Upon all these issues of fact Mr. Justice 
Ba U, who tried the case, accepted all the 
evidence adduced on behalf of the plaintiffs, 
and this Court would be indeed loath to 
disturb such findings of fact. The learned 
trial Judge heard the witnesses and he 
said in terms that he did not believe the 
evidence ‘of the defendants’ manager, 
Manilal Sanghibi. There was abundant 
evidence upon which he might find, as 
he did find that the defendants put their 
affairs into the hands of the Rice Merchants’ 
Association and asked to be helped out of 
their difficulties. Mr. Lakhia, the Secre- 
tary of the Association, was called asa 
Witness, and his evidence was considered 
conclusive on this point in the Court 
below. Throughout the trial there was a 
very sharp cleavage in the evidence be- 
tween the two conflicting cases which were 
set up. We had before us the entire 
evidence given by appellants witnesses 
in the Court below, and all the points 
which could be raised have been marshalled 
with great clearness and vigour by Mr. 
Rafi before us. For my part, I have 
come to the conclusion that no ground 
exists ou which this Court would be justi- 
fied in interfering with the decision of the 
Court below. This appeal must, accord- 
ingly, be dismissed with costs. We allow 
five five gold mohurs a day after the 
first two days’ hearing in the trial Court, 
in addition to those allowed by the rules. 

Mya Bu, J.—I concur in the judgment of 
my Lord the Chief Justice, which, if I may 
respectfully say s3, deals with the points 
in controversy, both upon questions of 
fact and upon questions of law, so fully 
thal [need add very little to it. I desire ta 
make only a few gencral remarks. There arc 
u large number of rice speculative trans- 
actions anong rice merchants in Rangoon.. 
But rice speculative transactions are not 
necessarily transactions of wager. I am 
unable to, conceive that rica speculative 
transactions, like other trade or business 
transactions of forward salos and purchases 
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of stock for which there is a regular 
market, can ever be frec’from the idea 
of speculation. At the time of the contract 
the parties aim at making a profit out of 
such transactions. One side has in viewa 
rise and the other a fall in the price of 
the commodity that is the subject-matter 
of the bargain and sale at the time when 
the time for delivery or completion of the 
sale arrives. Therefore, in the present case, 
the transaction which culminated in the 
drawing up of the first set of bought and 
sale notes does not by itself show, al- 
though it is a speculative transaction, that 
if was a transaction amounting to a 
wagering contract. The law on the point 
is clear and that is that unless the 
parties to the contract intend at the time 
of entering into the contract that it 
should not be whatit purports to be, bat 
that it should be a transaction which was 
tobe settled only upon the difference 


-between the contract rate and the market 


rate prevailing atthe time fixed for the 
completion of the contract, the transaction 
does not amount to a wager. 

In the present case the transaction which 
culminated in the execution of Ex. A, 
which sets out the original contract, has 
been described as an amni sımni trans- 
action, by which term is meant a trans- 
action of sale and re-sale between the 
other 
and re-sale by the latter to the former~ 
of the same quantity of the stock which is 
the subject-matter of the transaction. H 
the salo and the re-sale took place simul- 
taneously, e. g., sale by A oB ata 
certain rate of commodity deliverable ab 
a fulure date and a re-sale by B to A, 
entered into simultaneously, of the same 
commodity deliverable at some future 
date at a higher or lower rate fixed either 
there and: then or to be agreed upon 
subsequently, then it would be quite 
patent that at the time of the transaction 
the. parties thereto did not intend to 
deal with the aclual stock but only to 
sellle the gain and loss merely upon the 
basis of the difference which is to be 
calculated at the time of the maturity of 
{he contract between the contract rate 
and the rale so fixed or, in the 
absence of rate fixed, the prevailing 
market rate. 

Also where the sale and re-sale are not 
simultaneous but the re-sale is intended 
or agreed upon by both the parties at 
the time of the sale, the same result 
will follow. But where the contracts of 
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. sale and re-sale are not simultaneous and the 
_ re-sale is not’ in the contemplation of the 
palies atthe time of ihe sale it isin- 
conceivable that the contract of sale which 
. is a genuine transaction and not a wager 
at the time.that it is entered into, should 
become merely .a transaction of wager, 
simply because on.a subsequent occasion 
either the purchaser. finding it disadvant- 
_ageous to complete the purchase on the 
maturity of the contract, or the seller 
‘finding it disadvantageous to deliver the 
- stock that he was to deliver under the 
contract, they mutually agree to enter into 
-a contract of, re-sale resulting in the 
.liquidating of the:: damages payable at 
the time pxed for .the completion. of the 
“original contract. =. . > . ; ut 
The two transactions. in the preseni. case 
are in the nature of,’ firstly, a forward 
contract of sale by one party and purchase 
¿by the other, and next a ‘contract’ of 
re-sale by the latter to the former result- 
¿ing in absolving the original seller from 
„his liability to make -delivery on the due 
date and in ahsolvingthe purchaser from 
his liability to. take such delivery fixing 
the damages not on the difference bet- 
„ween: the contract rate and the- market 
«rate prevailing at the time of the originally 
intended. delivery but on the difference 
between the rate mentioned in the contract 
of sale and that in the contract of re-sale. 
-The re-sale which is set out. in Ex. B 
was. a re:sale which was brought about a 
month after the date of. the original sale 
set out in Ex. A, and they are. therefore 
not simultaneous. transactions, and the 
‘wo transactions do not possess any 
prima facie evidence that at the time 
when the original. contract mentioned in 
Ex. A was entered into it was the inten- 
tion of the parties that the re-sale in 
Ex. B was to be brought into being in 
any event. : 
It is not disputed that :unless the tran- 
.saction can be shown to be from the very 
‘commencement a wager; it cannot become a 
wagering contract merely. because the 
later contract B was entered into; but 
‘what the learned Advocate for the appel- 
lants has urged before us, ashe did before 
the trial Court, is- that the transaction in 
Ex. B should be regarded as a pieceof 
evidence which supporis the theory that 
the criginal contract of September 24, 1934 
(Ex. A), was intended by the parties as 
a wagering: contract at the time that. it 
wasenteredinto. In addition to the support 
_that he clain.s to receive from the contract 
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of October 23, 1934 (Ex. B) the appel- 
lant firm also adduced evidence to show 
that it was the intention of the parties 
at the time that they entered into the 
coutract of September 24, 1934, that there 
should be a re-sale of the same stuck by 
the purchaser to the vendor. The oral 
‘evidence, as my Lordtthe Chief Justice 
has pointed out, has been carefully. con- 
sidered by the learned trial Judge, who saw 
the witnesses, and he has weighed the 
evidence of both the parties in a careful 
manner. No very strong reason, such as 
would be sufficient to justify an Appellate 
Court in interfering with the finding ar- 
rived at by the learned trial Judge upon 
the evidence, has, in my opinion, been 
shown. The ora} evidence in the case, 
therefore, does not afford any material 
assistance to the appellant firm in estab- 
lishing their allegation that at the time 
of the original contract it was understood 
between the parties that it was to be 
either-an amni samni transaction or merely 
a gambling transaction of which the 
gain or loss is to be ascertained only 


upon the difference between the contract 


rate and the market rate prevailing at 
the time fixed for the completion of the 
contract. 

‘And, as L have observed, Ex. B does 
not bear any prima facie indication that it 
came into being in pursuance of the 
intention of the parties at the time of 
the. original contract Ex. A. Prima facie 
it -was a transaction: which a buyer at the 
time that it was brought about, would, 
inthe trend of the market, have desired 
to effect, anda transaction which was of 
no advantage to the seller. The effect 
of the later. contract is to relieve the 
seller under the original contract of the 
responsibility of making delivery as 
stipulated in the original contract: and 
it accounts for the absence of the milling 


notices, which are notices tendering 
delivery. How, after the seller has been 
relieved -of his responsibility to make 


delivery, the fact that he omitted to send 
a milling notice to his purchaser could 
operate as a circumstance tending to 
show that ihe original contract was not 
a genuine contract but merely a wager- 
ing contract, I amat a loss to understand. 
Exhibit 1, which was-a lawyer's notice sent 
by the learned Advocate for the respondent 
firm to the appellant firm on February 23, 
1935, carried with it the bill which was 
described as the “difference bill.” “Dit- 
ference bill,” no doubt, ib was ih the 
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sense that it was a bill for the difference 
between the contract rate and the rate 
which the parties subsequently agreed to 
liquidate the damages. But how ‘the 
employment of the term “diference bill” 
can be regarded as an admission that 
the parties intended at the commencement 
only to settle the contract on the difference 
between the contract rate and the market 
vate prevailing at the time of the maturity 
of the contract, it is beyond me to see. 

Where the market is declining, unless 
the seller,- to his own detriment, neglects 
.to tender delivery he has the advantage 
of the declining market. Supposing under 
- these circumstances, the seller duly tenders, 
-but the buyer does not -take delivery, 
what is going to be the legal consequence ? 
The buyer would be liable to pay damages 
calculated upon the difference between 
the contract rate and the lower market 
rate. If the market has risen and if. the 
seller, not having stock in his possession, 
does not obtain stock at the prevailing 
rate andis, therefore, nctin a position to 
tender, and does not tender delivery on 
due date, what is the legal consequence? 
He would be liable to pay damages calcu- 
‘ated upon the basis of the difference 
between the contract rate and the pre- 
vailing market rate at the time of the 
maturity of the contract. The expression 
“difference” used in that sense does not 
savour of any acknowledgment that the 
origina] transaction was a wager. It ap- 
pears tous that this expression is sued 
in that sense and in no other. The ap- 
pellant firm has clearly failed to make- 
out its case that the transaction between 
the parties was void as being a wager. 


D. Appeal dismissed. 





ALLAHABAD HIGH COURT 
Oriminal Reference No. 928 of 1935 
January 10, 1936 
Nasar ULLAN, J. 

SUNDER— APPLICANT 
Versus 
PMPEROR—Obpposite Party 

U. P. Mxeise Act (IV of 1910), ss. 3 (2), 10, 70— 
‘Excise Officer’, meaning of—Sub-Inspector with any 
of the powers under 6. 10—Whether an ‘Excise 
Officer’ Magistrate, if can take cognizance of offence 
on his report. 

“A Sub-Inspector, on whom any of the powers 
referred to ins. 10, U. P, Excise Act, has been 
conferred, is an Excise Officer, as defined in s. 3 (2) 
of the Act. Conseqyently, where a Sub-Inspector on 
whom under a Guv¥ernment Notification certain 
powers referred to ins, 10 have been conferred, 
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‘moves the Magistrate to convict the accused of the 
ofience of being in possession of liquor in excess 
of the authorised quantity, the Magistrate must be 
deemed to have taken cognizance of the offence on 
the report ofan “ Excise Officer”, as required by 
s. 70of the Act. Emperor v. Chattar Singh (1) 
and Chedi v. Emperor (2), followed. 


tr, Ref. made by the Sessions Judge, 
Aligarh. f 
Mr. S. B. L. Gaur, for the Applicant. 


The Assistant Government Advocate, for 
the Crown. 

Order.—his is a reference by the learned 
Sessions Judge of Aligarh ina case under 
the U.P. Excise Act. One Sunder was 
originally prosecuted for being in posses- 
sion of illicit liquor. The report of the 
Chemical Examiner, on which depended the 
issue whether the liquor possessed by him 
was illicit, was inconclusive, and the case 
had to be dropped in respect of that offence. 
The Sub-Inspector, however, moved the 
Magistrate, before whom the case was pend- 


- ing, that the accused be convicted of the 


offence of being in possession of liquor in 
excess of the quantity authorised by: law 
(which includes provisions of the Act, the 
rules and the terms of the license) The 
‘Magistrate proceeded to try the accused for 
the offence of being in possession of liquor 
in excess of the authorised quantity and 
eventually convicted him, awarding a sen- 
tence of fine of Rs. 5. 65 
~ An application for revision was filed 
before the learned Sessions Judge, who has 
made the present reference. The learned 
Judge has expressed the opinion that the 
trying Magistrate had no jutisdiction in 
view of the provisions of s. 70, Excise Act, 
which lays down that no Magistrate shall 
take cognizance of an offence punishable, 
inter alia, under s. 70 (a), except on his own 
knowledge or suspicion or on the complaint 
or report of an Excise Officer. Itis pointed 
out that the Magistrate did not take 
cognizance of the offence on his own 
knowledge or suspicion and that there was no 
complaint or report of on “Excise Officer” 
before the Magistrate. It is clear that the 
jearned Sessions Judge has taken the 
expression “Excise Officer” in the ordinary 
sense, implying an officer of the Wxcise De- 
partment. The trying ‘Magistrate has 
furnished an explanation which refers to 
Emperor v. Chattar Singh (1), which is an 
authority for the proposition that an Excise 
Officer is a person to whom any of the powers 
referred to in s.10 has been given. A 
reference is made to a Government Notifica- 
1) 21 A LI 922; 82 Ind. Cas. 705; 10 O KA IB 
R293; 464 158; AIR 1924 All, 207; 2Cr LJ 
1345; LR5 A 40 Cr. 
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tion under which certain powers, referred 
toin s. 10, have been conferred upon all 
Police Sub-Inspectors. The Magistrate, 
therefore, argues on the authority of the 
case already referred to, that the Sub- 
Inspector who moved him to convict the 
accused of the offence of being in possession 
of liquor in excess of the authorised quantity, 
was an Excise Officer within the meaning of 
s. 70 of the Excise Act. This view seems to 
be correct and in accord with the provisions 
of the Excise Act, as interpreted by the 
‘decisions of this Court. 

Section 3 (2) defines Excise Officer as 


_ "A Collector or any officer or person appointed or 
invested with powers under s. 10.” 


All Sub-Inspectors of Police have had 
certain powers under s.10 conferred upon 
them by: a Government notification. A 
question might have arisen, in the absence 
of rulings. which I must follow, as to whether 
a Sub-Inspector should be considered to be 
an Excise Officer only if all the powers con- 
ferable under s. 10 have been conferred upon 
him, or whether if anyone of numerous 
powers contemplated -by that section has 
been ccnferred upon him, he should be con- 
sidered to be an Excise Officer. Emperor 
v. Chattar Singh (1), affirms the latter part 
of the question mentioned above, Chedi v. 
Emperor (2),'to which my attention has been 
drawn by the learned Assistant Government 
Advocate. and ‘which is a decision by a 
learned Single Judge of this Court, has also 
laid down, on.the authority of- the Bench 
decision quoted Lefore, that a Sub-Inspector, 
on whom any of the powers referred to in 
s. 10 has been conferred, is an Excise Officer, 
as defined in s.3 (2) of the Act. In this 
view, the Magistrate trying this case 
should le deemed to have taken cognizance 
of the offence onthe report of an “Excise 
Officer”, as required by s. 70 of the Act. 

There is no case for interference. Let the 
reference be returned. : 

N. Re ference returned. 

(2) (19382) A L J 107; 140 Ind. Cas. 116; AIR 


1932 All. 187; (1932) Cr. Cas, 203; L R13 A 73Cr.: 
Ind, Rul. (1932) All. 624; 33 Cr. L J 889. 





MADRAS HIGH COURT 
Full Bench . 
Original Side Appeal No. 2 of 1936 
A March 19, 1936 
Brastay, C. J., KING AND GENTLE, JJ. 
G. V: MUTHUSAMI CHETTY— APPELLANT 


VETSUS 
THE OFFICIAL ASSIGNEE or MADRAS— 
f RESPONDENT 


Presidewy Towns Insolvency Act (III of 1909), 
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ss. 7, 36, 55—Limitation Act (IX of 1908), s. 3— 
Fraudulent transfer—Transfer set asude—Application 
for mesne profits—Limitation — Official Assignee, 
whether entitled to recover mesne profits for more than 
three years, 

Where a mortgage effected by an insolvent was set 
aside by the Official Assignee unders 55 of the 
Presidency Towns Insolvency Actand the Official 
Assignee made a further application under ss. 7 and 
36 of the Act tv call upon the mortgagee to account 
for the rents and profits which he had received from 
the mortgaged property : i 4 

Held, that the proceedings unders. 7 were equiva- 
lent to a suit for the purposes of =. 3 of the Limitation 
Act and the Official Assignee could recover mesne 
profits only for a period of three years before the date 
‘of the application; 

Held, also thatin the proceedings the Official 
-Assignee was Claiming the rents and profits as repre- 
senting the insolvent’s estate and wasnot putting 
forward any claim hostile to the insolvent. Re 
Mansell, Ex parte Norton (1) and Official Assignee of 
Madras v. Narasimha Mudaliar (2), followed. 
Jagannath Prasadyv. U. P. Flour and Oil Mills Co. 

(3), distinguished. > t 

O. S. A. from the order of the Honourblo 
Mr. Justice Mockett, dated December 2, 
1935, and made in the exercise of its In- 
solvency Jurisdiction of the High Court in 
Application No. 438 of 1934 in I. P. No. 71 
of 1925 (in the matter of B. A. Anantha- 
narayana Chetty an insolvent). 


Messrs. S. Panchapagesa Sastriar and P. 
S. Ramaswamy Iyengar, for the Appellant. 
_ Mr. A. C. Sampath Iyengar, for the Res- 
pondent. 

Judgment.—Part of the property of one 
S. A. Ananthanarayana Chetty consisted of 
two stables in Madura. These stables weré 
usufructuarily mortgaged by him to his 
son-in-law on April 11, 1923. On Febru- 
ary 11, 1925, S. A. Ananthanarayana Chetty 
was adjudicated insolvent. In March 1931, 
the Official Assignee applied under 5s. 55 
of tho Presidency Towns Insolvency Act 
to.-have.the mortgage deed set aside and 
an order was duly passed in his favour in 
February, 1932. Having thus had the mort- 
gage deed annulled, the Official Assignee 
made a further application under ss. 7 and 
36 of the Act in December, 1934, to call 
upon the mortgagee to account for the rents 
and profits which he had received from 
the mortgagcd property. Our learned bro- 
ther Mockett, J. who heard this application 
has held under s. 7, that the morigagee is 
liable to account for the whole of the rents 
and profits which he has received since 
the mortgage was effected. Against this 
order the mortgagee appeals, contending 
in his memorandum of appeal that he is 
not liable to account at all. 

At the hearing of the appeal this extrems 
contention was abandoned, and the only 
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argument advanced was that the appellant 
was liable for mesne profits only for the 
period of three years immediately. preced- 
ing the Official Assignee’s application, i. e. 
from December 1931. This argument, we 
think, is a sound one and must prevail. 

The authority upon which this argument 
wes based is an English decision. Re Man- 
sell; Hx parte Norton (1). Tn that case a 
trustee in bankruptey applied under s. 72 
of the Bankruptcy Act of 1869 to recover 
certain rents from one Norton more than 
six years after Norton should have paid 
them. Norton pleaded the statute of limi- 
tation and it was held by all three learned 
Judges (Lord Esher, M. R., Fry L. J. and 
Lopes, L. J.) that this plea was a good one, 
the reason being that the application was 
equivalent toan action. The exact words 
of Lord Esher, M. R. are 


“A motion in Bankruptcy such as this is equiva- 
lent to an action,“ 
and what Fry L, J. says is this 

“Tt is plain that when the legislature by s.72 
.of the Bankruptcy Act gave power to the Court 
of Bankruptcy to decide all questions whether of 
‘law or of fact, arising in any case of Bankruptcy 
-that transference of jurisdiction was not intended 
‘to alter the liabilitles and rights of persons pre- 
ceding in the Court of Bankruptcy. This case, 
therefore, is just the same as if the trustee were 
suing in an ordinary Court of Law....” 


Now this decision was duly brought to 
‘the notice of Mockett,J., but he held that 
it afforded him no assistance, and that ‘as 
the Jaw of limitation’ in India is contained 
within the four walls of an Act, unless it 
is possible to place a particular proceeding 
Within one of the articles of that Act, the 
‘Act does not apply. With respect we are 
unable tosee why the decision should not 
be followed in the present case. Section 7 
.of the Presidency Towns Insolvency Act is 
-admittedly the equivalent in India of s. 72 
of the Bankruptcy Act in England. We 
are, therefore we think, justified in holding 
that an application under s.7 is equiva- 
lent to asuit and equivalent toa suit for 
‘the purposes of s. 3 of the Limitation Act 
which applies the articles of the Act to all 
suits. After all, as has been pointed out in 
the Full Benchruling Oficial Assignee of 
Madras v. Narasimha Mudaliar (2), a claim 
“for money under s. 7 against a stranger to 
‘the insolvency is only an alternative toa 
suit, and an alternative which the Insol- 
vency Court should not permit except in 
simple cases capable of easy and speedy 

(1) (1892) 66 L T 245, 

(2)52M 717, 118 Jnd. Cas. 506; 30 I, W 159; 57 M 


LJ 145; Ind. Rul, (1929) Mad. 826; A IR 1929 Mad. 
705 (£ B), : 
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proof (see p. 731). It would indeed be an 
anomaly ifthe Insolvency Court by grant- 
ing this permission should automatically 
confer upon the Official Assignee power to 
claim debts which would be irrecoverable 
by suit. 

We need not, however, pursue this par- 
ticular point any further as Mr. Sampath’ 
Iyengar who appeared. for the Official As- 
signee before us, abandoned any contention 
that the Limitation Act did not apply mere- 
ly because this was a proceeding in insol- 
vency. He attempted instead to distinguish 
R Mansell; Ex parte Norton (1), from the 
present case on the ground that the Official 
Assignee did not here represant the insol- 
vent at all but was applying on the strength 
ofa right higher than any the insolvent 
would have had. In arguing so Mr. Bam- 
path Iyengar appeared to be obsessed by 
the fact that as a preliminary to the present 
application the Official Assignee had had to 
have the mortgage transaction set aside, and 
that the former application was one which 
the insolvent himself could never have made. 


-No doubt thatis so, but the two applica- 


ions must nevertheless be very clearly 
ana A When the mortgage has 
been set aside what is the result? It surely 
is that, in spite of the mortgage, the owner- 
ship of the mortgaged property and the 
right to receive its rents and profits have 
in law Yemained: throughout part of the 
insolvent’s estate. When the insolvent's 
estate became vested in the Official Assignee 
by reason of the insolvency the right to 
receive these rents’ and proils must be 
-deeméd to have vested in him. ` Itis tous 
clear, beyond all argument, that in claim- 
-ing by this application to recover these 
rents and profits the Official Assignee is 
claiming as representing the insolvent’s 
estate, and is not putting forward any 
‘claim hostile to the insolvent. -We consider 
accordingly that -Mr. Sampath Iyengar's 
argument on this point provides n> sound 
reason to induce us not to follow R: Man- 
sell; Exparte Norton (1). i 7 
Only a brief final reference is necessary 
to a ruling reported in Jagannath Prasad 
y. U. P. Flour and Oil Milis Co. (3), to 
which our attention has been drawa by 
Mr. Sampath Iyengar. That decision shows 
that in-certain circumstances 2 liquidator 
can recover from the share-hoiders of a 
company in liquidation unpaid calls the 
right to which would be barred by limita- 
tion if the company itself were to file a 
suit to recoverthem. But this ig a true 
(3) 38 A 347; 35 Ind. Cas. 159; 14 A LJ 349. 


B62 


analogy tothe present case. The decision 
in Jagannath Prasadv. U. P. Flour and 
Oil Mills Co., Ltd.(8), turned upon the in- 
terpretation of specific provisions in ‘the 
Companies Act which defined the share- 
holder’s liabilities. There are no such pro- 
visions in the Presidency Towns Insolvency 
Act which can be used against the appel- 
lant. And it is further made clear in 
Jagannath Prasad v. U. P, Flour and Oil 
Mills Co., Ltd. (3), that’ but for these speci- 
fic provisious ‘the liquidator would have 
had no higher right to resist the bar of 
limitation ihan ihe company itself. In the 
present case, as we have already poinied 
out, the Official Assignee makes his appli- 
cation as representing the insolvent’s estate 
and in that capacity only. i 

In the result, then this appeal must be 
allowed in part with costs throughout and 
appellant’s liability to account be reduced 
to the period of three years immediately 
preceding the Official Assignee’s applica- 
tion. 


A, Appeal allowed. ` 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 821of 1935 
January 13, 1936 
ALLSOP AND Ganoa Natu, JJ. 
PERANA or PEERANA AND OTHERS 
—APPELLANTS 


versus 
EMPEROR—RESPONDENT 

Penal Code (Act XLV of 1660), ss. 302, 304— 
-Accused hitting deceased with lathi—Fracture of 
skuli—Death—Offence—Use of lathis—Result. 

Where the accused hit the deceased with a lathi 
first on the arm when he attempted to ward a 
blow off his head and then when his arm was dis- 
abled, gave him two blows on the head on which 
the deceased's skull was fractured and he died as 
a result of the injuries: 
` Held, that there was no reason for supposing 
that the accused intended to casue death cr to cause 
such injuries as would be sufficient in the ordinary 
course of nalure to cause death or to do an act 
go imminently dangerous that it must in all prc- 
pability cause death and that the offence was one 
of culpable homicide not amounting to murder. 
The use of lathis is certainly dangerous but it is 
not so dangerous that one weuld suppose that any- 
body would inthe erdinary course think that death 
is a probable cause of the use ofa lathi. Lathis 
are frequently used and result in nothing more 
than injuries which sre simple hurts or at the most 
grievous huats. 

Cr. A. from an order of the Sessions 
Judge, Budaun, dated October 17, 1935. 

Mr. M. L. Chaturvedi, for tke Appel- 
lants. 
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The Government Advocate, for the 
Crown. 

Allsop, d.-—The appellants Perana, 
Mewa, Happu and Toiyan have been 
sentenced to death under s. 302 of the 
Jndian Penal Code for murdering one 
Bhikam Singh, They have appealed 


and we also have before us the reference 
made by the learned Sessions Judge on 
the subject of the confirmation of the sen- 


tence. There can be no dcubt that Bhi- 
kam Singh was attacked and killed 
on the morning of July 10, 1935. 


The story forthe prosecution is that he 
had been into the fields to relieve him- 
self and was returning when le was at- 
tacked bythe appellants who had a grudge 
against him because he being the head- 
man of the village had accused them of 
committing thefts and had threatened 
them, 

The story for the defence is that 
Perana alone caused the injuries which 
resulted in ihe death of Bhikam Singh 
and that he caused those injuries in exer- 
cise of the right of private defence. The 
story is that Bhikam Singh had dumped 
some rubbish in Perana’s field and that he 
got angry when Perana remonstrated 
with him and asked him to remove it. It 
is said that he first attacked Perana with 
a lathi and then when Perana seized that, 
picked up a spade and that thereupon 
Perana hit him with a lathi in order to 
protect himself. The learned Sessions 
Judge has disbelieved the story told by 
the defence. 

We have no doubt that itis not a true 
story in so far as it sets forth that 
Perana acted in exercise of the right of 
private defence. The medical evidence 
shows that Bhikam Singh had received 
two blowson the head and one on the 
right arm. He also had an abrasion on 
the inside of the left shin bone, but it is 
not necessary that that injury was caus- 
ed witha lathi. It would appear that the 
person or persons who attacked Bhikam 
Singh hit him first on the arm when he 
attempted to ward a blow off his head 
and then when his arm was disabled 
gave him {wo blows on the head. Bhi- 
kam Singh's skull was fractured and he 
died asthe result of ihe injury. It is 
admitied that Perana at least caused 
these injuries. We do not think that they 
could pessibly have been cavsed in 
exercise of the right of private defence. 
The story told by Perang is very improb- 
able and the man himself appears to have 
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had noinjuries at all. Therubbish heap, 
it is said even by the defence witnesses, 
had been in the field for over 20 years. 
It 18 quite probable that the prosecution 
witnesses are speaking the truth when 
they say that Bhikam Singh remonstrated 
with the accused for committing theft 
and that the accused were displeased with 
him. On the other hand, one of these 
witnesses Lakhan Singh says that there 
was ceriainly a dispute between Perana 
and Bhikam Singh when the latter was 
going out into the fields that morning 
because Perana asked Bhikam Singh to 
remove the rubbish from his field and 
Bhikam Singh refused to do so. This 
wilness says that nothing happened at 
the time but that the appellants attacked 
Bhikam Singh when he was returning. 
We think that itis almost certain that 
there must have been some quarrel about 
this matter and that that was the im- 
mediate cause of the trouble between the 
parties. We do not think, however, that 
Bhikam Singh attacked Perana and that 
Perana acted in exercise of the right of 
private defence. 

The remaining question is whether the 
other three appellants took part in the 
attack. The witnesses for the prosecution, 
Shiam Lal, Lakhan Singh, Kitab Singh 
and Abdul Sattar say that the other 
three appellants did take part in the 
attack, There was another witness Ab- 
dullah who is mentioned in the First In- 
formation report and who gave evidence 
before the Committing Magistrate but who 
was not called as a ‘witness by the pro- 
secution in the Courtof Session. We have 
examined himin this Court under the pro- 
visions of s. 540 of the Code of Criminal 
Procedure. He says that all four appel- 
lants were present but that Perana 
alone attacked the deceased and that he 
called to the other three appellants to 
help. him but they were in a hut about 
20 paces away and did not move to 
his assistance. We cannot find that there 
Is any reason why this witness should 
not be believed. He impressed us as be- 
ing a truthful witness. We think that 
his storyis quite a probable one and that 
Perana alone made the attack. The in- 
juries caused to Bhikam Singh were after 
all not numerous and might easily have 
been caused by one man who was armed 
with a lathi. It is true that there is no 
particular reason why the other witnesses 
for the prosecution should not be believ- 
ed, but asallthe appellants were present 
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and as they are all related or connected 
with each other it is possible that the 
other witnesses named them all because 
they suspected thatthe other three ap- 
pellants were in sympathy with Perana. 
The mother of the deceased Musammat 
Mewa impressed the learned Sessions 
Judge asa truthful witness but she did 
not arrive on the scene till afterwards 
and. she would not know whether the 
three appellants other than Perana were 
eoncerned in the actual attack. Abdullah 
has said that all four appellants ran away 
when the alarm was raised and if some 
ofthe witnesses saw all the appellants 
running away they might have concluded 
that they were all concerned in the at» 
tack. | 

` On the whole we think where there ig 
considerable doubt whether Mewa, Happu 
and Toiyan were concerned in the offence 
which was committed and we must give 
them the benefit of the doubt and ac- 
quit them. 

Perana is certainaly guilty of having 
caused the injuries to Bhikam Singh and 
we donot believe that his conduct can 
be excused upon the ground that -he 
acted in exercise of the right of private 
defence. The only question remaining is 
whether the offence was one of murder or 
not. We may point out that the appel- 
lants were charged with murder by the 
Committing Magistrate but that the Ses- 
sions Judge amended that charge and 
framed another charge under s. 304 read 
with s. 34 of the Indian Penal Code. 
It -is possible that he made a mistake in 
writing the figure 304 instead of 302 
especially as he was not entitled to 
acquit the appellants of the offence of 
murder without trying them by reducing 
the charge. But on ihe other. hand, the 
wording ofthe body of the charge does 


not suggest an offence of murder but 
only an offence of culpable homi- 
cide not amounting to murder. The ap- 


pellants were charged with causing such 
bodily injuries as they knew likely to 
cause the death of Bhikam Singh. 

We think, however, that this question 
of the intention of the Sessions Judge in- 
framing the charge is of no particular 
importance in the present case because 
to our mind the facts which we believe 
to be true are not such as to constitute 
an offence of murder but only .an offence of 
culpable -homicide not amounting to 
murder. We donot think that there is 
any reason for. supposing that Perana 
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intended. to-canse death or to éause such 
injuries as would be sufficient in the 
ordinary course of nature to cause death 
or to do an act so imminently dangerous 
that it must in all probability cause 
death. 

It is not suggested that the offence 
could be murder because in ihe particular 
ease of Bhikam Singh the injuries would 
be likely to cause his death. We think 
that ihis is a case where it ean be said 
that Perana must have known that he 
was likely to cause death, but that would 
not makethe offence one of 
would be merely an offence of culpable 
homicide not amounting to murder. The 
use of lathis is certainly dangerous but 
it is not sodangerous that one would 
suppose that anybody would in the ordi- 
nary course think that death is a prob- 
able eause of the use of a lathi. Our 
experience is that lathis are frequently 
used and result in nothing more than in- 
juries which are simple hurts or at the 
most grievous hurls. 

We find that Perana is guilty of an 
offence of culpable homicide not amount- 
ing tomurder. We acquit him of hav- 
ing committed murder if it can be said 
that he was charged with that offence 
and we sentence him under s. 304 of the 
Indian Penal Code to rigorous imprison- 
ment for a period of five years. 

The other three appellants are in our 
opinia not guilty. We acquit them and 
direct that they shall be immediately 
released unless it is necessary to detain 
them in connection with some other 
matter, 

Order accordingly. 





l LAHORE HIGH COURT 
First Appeal (from Order) No. 91 of 
1936 
June 12, 1936 
> ABDUL RASHID, J. 

GYAN SINGH, Orrtctat RECEIVER, 
GUJRANWALA AND ofazRs—OrEpIToRs— 
APPELLANTS 
VeETSUS 
SAJJADA AND ANOTHER—RESPONDENTS. 
Provincial Insolvency Act (V of 1920), ss.75 (3) 
538—Application for annulment of transfer by 
Official Receiver—Dismissal of epplication—A ppeal 
without obiaining sanction under s. 75 (3)—Compe- 

tency of. 

_ Where the Official Receiver presented an applica- 
tion under s. 53, Provincial Insolvency Act, for an- 
nulment of a deed of gift made within two years of 
the adjudication on the ground that it wae a fraudu- 
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lent transfer, and on tho dismissal of the _applica- 
tion, he preferred anappeal to the High Court but 
did not obtain the leave of the District Court for 
filing the appeal. under s. 75 (3) of the Act : 

Held, that the appeal was incompetent as no leave 
had been obtained and that after the appeal had 
been admitted leave could not be granted at the 
stage ofhearing especially when the failure of the 
Official Receiver to obtain leave of the District 
Court for the filing of the appeal was due to a bona 
fide mistake, that is, a mistake which occurred in 
spite of the exercise of dune care and caution. 
Lorinda Chand-Parma Nand v. Mohammad Akram 
Khan (3), dissented frem, Mengat Rai v. Mohan Lal 
(2), explained, Thakur Singh v. Ganga Singh (1), 


referred to. 

F. A. from an order of the District 
Judge, Gujranwala, dated January 8, 1936. 
Mr. Jhanda Singh, for the Appellants. 
Chaudhri Asadullah Khan and Mr. T. 

D. Souza, forthe Respondente. 

Judgment.—One Sajjada was adjudicat- 
ed an insolvent on March 23, 1935. Mr. 
Gyan Singh, Official Receiver, Gujranwala, 
presented an application under s. 53 of 
ihe Insolvency Act on April 30, 1935, 
stating that Sajjada had gifted 2 squares 
out of his 8 squares of land tohis wife 
Musammat Imam Bibi in lieu. of dower, 
and that as the gift was a fraudulent 
transfer and had been made within two 
years of the adjudication, it should be 
annulled. The application of the Official 
Receiver was dismissed by the learned 
District Judge in the exercise of his in- 
solvency jurisdiction on January 8, 1938. 
Against this decision the Official Receiver 
has preferred an appeal to this Court. 

The learned Counsel for the respondents 
raised a preliminary objection to the effect 
that this appeal was incompetent as the 
Official Receiver had not obtained the 
leave of the District Court for the filing 
of the appeal under s. 75 (3) of the Pro- 
vincial Insolvency Act. It was further 
urged by the learned Counsel that the 
grounds of appeal to this Court did not 
contain a prayer that leave to appeal be 
granted by the High Court. In support 
of his contention the learned Counsel 
relied on a Single Bench ruling of_ this 
Court reported as Thakur Singh v. Ganga 
Singh, 103 Ind. Cas. page 623 (1). In that 
case a similar preliminary objection was 
raised, and the Counsel for the appellant 
contended that sanction should be deemed 
to have been granted by the Division 
Bench by admitting the appeal to a hear- 
ing. It was held by Jai Lal, J. that the 
Division Bench, by admitting the appeal, 
could not be regarded to „have awarded 


(1) 103 Ind. Cas. 623; 9 Lah. L J 257; A I R1927 
Lah. 424, 
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sanction for the filing: of fhe appeal as 
this point was not before the Division 
Bench. The Counsel for the appellant in 
that case then asked that permission to 
file an appeal be- granted at that stage 
but this request was not acceded to. In 
the present case there was no prayer in 
the grounds of appeal that the High Court 
may grant leave for the filing of the ap- 
peal. Moreover, the appealin the present 
case was preferred by the Ojficial Receiver, 
and it cannot be held that he acted with 
due diligence in filing an appeal without 
obtaining the leave of the District Court, 
or requesting his Counsel to make a 
prayer for leave in the grounds of appeal. 
“The learned Counsel for the appellant 
relied on a Single Bench ruling of this 
Court reported as Mangat Rai v. Mohan 
Lal (2). In that case Dalip Singh, J. held 
that as no application for leave to appeal 
was made tothe Division Bench admitting 
ihe appeal, it could not be inferred that 
leave was granted by the Division Bench 
simply because the appeal was admitted. 
The learned Judge was, however, of the 
opinion that that was-a fit case in which 
leave should be granted, and he did so 
afler extending the time under s. 5 of 
the Limitation Act read withs. 78 of the 
Provincial Insolvency Act. The judgment 
does not indicate why the case was regard- 
ed as a fit case for the exercise of dis- 
cretion by the learned Judge under s. 5 
of the Limitation Act and s. 78 of the 
Provincial Insolvency Act. It was held by 
Currie, J. in Lorinda Chand-Parma Nand 
v. Mohammad Akram Khan (3) that where 
an appeal only lies under the provisions 
of s. 75 (8) of the Provincial Insolvency 
Act, the leave of either the District Judge 
or ihe High Court is necessary, but if 
such appeal has been admitted to a hear- 
ing by the High Court it should be con- 
sidered that the necessary leave has been 
granted. With all due respect I dissent 
from the view expressed in this ruling. 

The learned Counsel for the appellant 
has not brought any circumstances to my 
notice which may show that the failure 
of the Official Receiver io obtain leave of 
the District Court for the filing of the 
appeal was due to a bona fide mistake, 
that is, a mistake which occurred in spite 
of the exercise of due cure and caution. 
I, therefore, do not see any reason to grant 
leave lo appeal at this stage. 

D A IR 1934 Lah. 33; 149 Ind. Cas. 935; 6R L 


760. e 
(3) A IR 1933 Lah. 642; 145 Ind. Cas. 474;6R L 
107; 34 P L R 827, 
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Vor the reasons given nboye, I uphold 
the preliminary objection and dismiss this 
appeal with costs. o. 
N. ` Appeal- dismisse 7. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 400 of 1934 
April 24, 1936 
Harries AND RAORHPAL Stet, JJ. 
ABDUL MAJITD—Drrenpant—APrrruLant 
VETSUS 

ABDUL RASHID- PLAINTIFF AND OTIIRRS—- 
$ DETENDANTS— RESPONDENTS 

Contract—Mortgagee keeping money to discharge 
earlier morigage failing to discharge it—Damages, 
suit for—Cause of action, when arises—Damages. 

Where money has been left with a vendee or 
mortgagee in order to discharge some earlier mort- 
gage and such vendee or mortgagee fails to dis- 
charge the liability, a cause of action for damages 
arises immediately and the vendor or mortgagor 
need not wait until the property is actually sold or 
until he issued ora decree is passed against him 
before bringing a suit for damages Ishri Prasad 
v. Muhammad Sami (1), mot followed, Raghubar 
Rai v, Jai Rai (2), Shiam Lalv. Abdul Salam (3) 
and Naima Khatun v. Basant Singh (4), relied on, 
[p. 666, col. 1.] 


S.C. A. from the decision of the Sub- 
Judge, Shahjahanpur, daled November 25, 
1933. 

Mr. Shiva Prasad Sinha, for the Appellant. 

Mr. L. N. Gupta, for the Respondents. 

Judgment.—This is a defendant's second 
appeal against a decree of the lower ap- 
pellate Court confirming a decision of the 
Court of first instance decreeing the plain- 
tiffs claim for damages. The matter arose 
in this way: Abdul Rashid, the plaintiff 
and his brother Abdul Haq, were the 
owners of certain property set out in the 
plaint and which is the subject-matter 
of this dispute. On July 18, 1924, Abdul 
Haq alone executed a lease of the property 
in dispute in favour of Abdul Majid, de- 
fendant No. 2, who is the present appellant, 
and Maqsad Khan. This lease was fora 
term of seven years at an annual rental 
of Rs. 500. Shortly afterwards Maqsad 
Khan executed asub-lease of his rights 
to Qadar Bux, defendant No. 1. On Sep- 
tember 2, 1927, Abdul Rashid mortgaged 
the whole of the property in dispute in 
favour of defendants Nos. 3 and 4 for Rs. 
2,000. On June 21, 1928, Abdul Rashid, 
executed a usufructuary mortgage of the 
whole of the property in favour of one 
Bakkas for five years to secure a sum of 
Rs. 4,000. Of this sum Rs. 2,173 were left 
with Bakkas, in order that the latter might 
discharge the liablility due to defendants 
Nos. 3and4 under the prior mortgage, 


666 


dated Septémbcr 2, 1927. Bakkas never 
discharged this previous liability and some 
time in the year 1931 he died leaving 
surviving him his widow, defendant No. 7, 
and his five sons, defendants Nos. 1 to 5, 
and a daughter, defendant No.6. On De- 
cember 21, 1932, the mortgagee rights of the 
deceased Bakkas were sold and purchased 
by Musammat Sughra Bibi. No attempt 
was made by the representatives or heirs 
of Bakkas to discharge the mortgagor's 
liability under the previous mortgage and 
consequently, on April 10, 1933, Abdul 
Rashid brought these proceedings claiming 
a sum of Rs. 1,607 together with certain 
interest as damages for breach of the 
covenant entered into by the deceased 
ieee in the morlgage, dated June 21, 


It is clear that Bakkas never paid the 
money and it remains unpaid to-day. He 
undertook to pay a sum of Rs. 2,173 which 
had been allowedto remain in his hands, 
and if payment of such sum had been made, 
the liability of the plaintiff under the 
mortgage of September 2, 1927, would have 
been completely discharged. By reason of 
the failure of Bakkas, or his heirs to pay 
this sum the mortgage of September 2, 
1927, is still subsisting and there is due 
from the plaintiff to defendants Nos. 3 and 4 
under that mortgage a sum greatly in 
excess of Rs. 2,173. It is clear that by 
reason of the non-payment of the sum of 
Rs. 2,173 in June of 1928 the liability 
under the previous mortgage has very 
substantially and materially increased. 
The plaintiff alleges that interest has ac- 
cumulated upon the sum due under that 
mortgage and such accumulated interest 
amounts to Rs. 1,607 which is claimed in 
this suit. There is no dispute as to this 
amount, and it must be conceded that if 
the plaintiff is entitled to damages, he is 
entitled to this sum. However, it is argued 
on behalf of the appellant in this case 
that the plaintiff is not entitled to any 
damages whatsoever, because in the first 
place there has been no breach as yet of 
the contract, and secondly that even if 
there has been a breach, the plaintiff has 
not suffered any damages. We are per- 
fectly satisfied that there has been a breach 
of the covenant contained in the mortgage 
of June 21, 1928, by which Bakkas under- 
took to pay Rs. 2,173 to defendants Nos. 
3 and 4 to discharge the prior mortgage. 
No time was stated in which such pay- 
ment was to be made, and in our view 
Bakkas was under a liability to pay that 
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sum there and then. His failure to pay 
up until the date of his death undoubtedly 
amounted to a breach of contract which 
has not been remedied by payment by 
his heirs. We are further satisfied that the 
plaintiff has a cause of action in this case 
and that he has suffered loss for which 
damages are recoverable. 

The authorities of this Court upon this 
subject are somewhat conflicting, but in 
our view the latest cases go to show that 
where money has been left with a vendee or 
mortgagee in order to discharge some ear- 
lier mortgage and such vendee or mort- 
gagee fails to discharge the liability, a 
cause of action for damages arises imme- 
diately and the vendor or mortgagor need 
not wait until the property is actually sold 
or until he is sued or a decree is passed 
against him before bringing a suit for 
damages. On the one hand the case in 
Ishri Prasad v. Muhammad Sami, (1), is 
an authority in favour of the appellants. 
In that case a mortgage was executed on 
May 12, 1899, and part of the consideration 
money was left with the mortgagee to pay 
off a prior mortgage, it being agreed that 
the money wes to remain -with him and 
that any interest which might accrue on 
this sum in future would be entirely upon 
his shoulders and would have to be paid 
by him when he paid the money. The 
mortgagee did not pay the money and the 
prior mortgagee sued and obained a decree 
for sale on December 14, 1905, and the 
morigaged property was sold in execution 
on January 20, 1912, and then the remain- 
ing property was sought to be sold for the 
balance of the decree money, and to avert 
that sale the mortgagors paid off the amount 
and then brought a suit in 1916 to recover 
damages. It was held that inasmuch: as 
under the agreement between the parties 
the mortgagee had undertaken all respon- 
sibility for further interest, and could, 
therefore, pay the prior mortgage at any 
time he pleased, the cause of action did 
not accrue on the date of the mortgage, 
but arose only on the date on which the 
morigagor was damnified, and the suit, 
which was governed by Art. 116, Limita- 
tion Act, was within time. 

This case, it is urged, is a wrong 
authority for the contention that the pre- 
sent claim was premature, but it will be 
noted that the covenant entered into by 
the mortgagee in Ishii Prasad v. Muhammad 
Sami, (1) differs very materially from the 
ie 19 AL J 81; 60 Ind. Cas. 829; A TR 1991 All. 
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covenant in this case. All that Bakkens in 
ihe present case agreed to do was lo pay 
a sum of Rs. 2,173 to the prior mortgagees 
and ihat must be construed as an under- 
taking to pay that sum immediately or in 
any event within a very short space of 
time. On the other hand, in Raghubar 
Rai v. Jai Rai, (2), a Bench of this Court 
held that, where on a sale of immove- 
ble property the vendees coyenanted with 
the vendors to pay a certain sum of money 
on account of a mortgage debt due by 
the vendors and did not pay in accordance 
with the covenant, and the mortgagee 
thereupon brought a suit upon his mort- 
gage and obtained a decree, it was not 
necessary that the vendors should have 
suffered any loss before they could bring 
their suit, and that, as no time was speci- 
fied in the sale-deed for ike payment of 
ihe mortgage money, limitation began to 
run from the date of the execution of the 
deed. This case is an authority for the 
respondent's contention ihathe has a cause 
of action, although the piopeaty, the subjeci~ 
matter of the prior mortgage, has not 
been sold; neither has any proceedings 
been brought against him at the instance 
of ihe mortgagees under that mortgage. 

A somewhat similar view was taken 
by another Bench of this Court in 
Shiam Lal v., Abdul Salam (3). There 
money was left with a vendee to pay off 
an exisling mortgage on the property. 
The vendee failed to pay it and the 
mortgagees sued on their mortgage and 
got a decree for sale. Thereupon the 
morlgagor vendor sued the vendee for 
damages for breach of contract, claiming 
the amount of the decree together with 
interest. The suit was resisted on the 
ground that there was no cause of action 
for the suit, inasmuch as the plaintiff had 
‘not paid the mortgagees nor had hig pro- 
perty been sold and so far, he had 
‘suffered no actual damage. It was held 
that a decree for sale having been passed 
against the plaintiff he had a good cause 
of action for the suit, although actaal 
damage or loss, in the narrower sense of 
the word, had not yet occurred. The 
question has also been considered by a 
Full Bench of this Court in Naima Kha- 
tun V. Basant Singh (4). At pp. 323 and 394 
the present learned Chief Justice discussed 
~ (2) 34 A 429; 14 Ind. Cas. 244; 9A L ST 534, 

(3) 53 A 246; 133 Ind. Cas. 604; AIR 1931 All 
. 74; (1931) ALI 687; Ind, Rul. (1931) AU. 716. 


(4) (1934) A LJ 318; 149 Ind. Cas. 781; AIR 
1934 All, 406; 56eA 786; 6 R A 962. 
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He ob- 


‘In Raghubar Rai v. Jai Rai (2), a Bench of 
this Court held that upon failure’ to pay money 
due by a vendor to a third party, which’ the 
vendor agreed to pay without any time for pay- 
ment having been fixed, the vendor had a right 
to sue for the money. The learned Judges quo- 
ted English authorities to show that even before 
an injury was done or damage took place, the 
vendor could bring an action in order that the 
person making the covenant may place him in 
a position to meet the liability he had under- 
taken. The learned Judges held that the breach 
of the covenant, without any actual loss, gave a 
sufficient cause of action to the vendor; and hold- 
ing that the causa of action had accrued on the 
date of the breach, they actually held the suit to 
be time-barred. In the course of the judgment 
they observed that one breach of a contract 
can furnish only one cause of action and no 
more, and the actual loss when it accrues is only 
one of the results of the breach and creates no 
second cause of action. But this was purely an 
obiter dictum and no part of the actual decision jn 
the case,” 


the effect of previous decisions. 
Serves: 


The learned Chief Justice then proceeds 
to discuss a number of other authorities, 
but it is to be noted that the actual de- 
cision in Raghubar Rai v. Jai Rai (2) is 
approved of, although the observation made 
in the judgment, that there could only he 
one cause of action, was doubted’ and 
regarded as obiter. In our view the trend 
of authority dces show that these Courts 
have recognized that even before an injury 
has been done or damage has actually 
taken place, a mortgagor in the Position ‘of 
the present plaintiff can bring proceedings 
in order to place himself in a position 
to meet the liability which he has un- 
dertaken. In the present case the plain- 
tiff is faced with a liability of Rs. 3,780 
on his previous mortgage : whereas if Bak- 
kas had performed his contract the plaintiff 
would have been liable only for Re. 2,173. 
To discharge the previous mortgage the 
plaintiff required at the date of this suit 
Rs. 1,607 in excess of Rs. 2,173 which Bak- 
kas agreed tu pay on his behalf. To 
place him in a position to meet his liability 
at the date of the institution of the suit the 
present defendants would have to pay the 
amount claimed by way of damages. In 
our judgment he was entitled to call upon 
the defendants to place him in a position to 
meet his liability which had increased by 
reason of the failure of Bakkas to dis- 
charge his obligation, and that being so, we 
hold that he has a cause of action for 
damages and ‘that the measure of damages 
has been correctly laid down by the lower 
Courts. 

Jn the result, therefore, we see no ground 
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for interfering with the decree of the lower 
appellate Court and therefore this appeal is 
dismissed with costs. f 

N, | Appeal dismissed. 





MADRAS HIGH COURT 
Appeal Against Appellate Order No. 
172 of 1932 
April 16, 1936 
PANDRANG Row, J. 
. RAYLRANGAY YA NATDU—Derenpant 
No. 1—APPELLANT 
versus 
RAYI SUBBAYYA NAIDU—Pramtire 
— RESPONDENT 
Civil Procedure Code (Act Vv of 1908), O. XXI, 
r 32—Decree granting injunction—Mode of enforce- 
ment—Application for issuing notice or order on 
defendant embodying terms of decree—Maintainabt- 
lity. : 
“The successful plaintiff in a suitfor injunction is 
. not entitled to apply to the Conrt to issue a notice 
or order embodying the terms cf ths deeree and have 
it served on the defendants in a casa where the 
decree itself was passed in.the presences of the de- 
fendants, though the Court may have inherent powcr 
to issue such a notice or order where the circum- 
stances require it. The only method by which the 
plaintiff can enforce the injunction is what is found 
in O. XXI, r. 32, Civil Preezdure Code, that is to 
say, to punish the disobedient defendant by deiain- 
ing him in prison or by attachment of his property 
or by both. Durga Das Nandi v. Dewraj Agarwala 
(1), explained. i 
A. against the decree and judgment of the 
District Court of Chittoor, dated January 27, 
1932, and made in A.S. No. 112 of 1931, 
presented against the order of the Court of 
the District Munsif of Chittoor, dated 
February 24, 1931, and made in E. P. No. 
1077 of 1930 in O. S. No. 89 of 1927. 


Messrs. A. Viswanatha Aiyar and A. 
Ramaswamy Aiyar, for the Appellant. 

Mr. K. S. Desikan, for the Respondent. 

Judgment. - This is an appeal from the 
decree of the District Judge of Chittoor, 
dated January 27, 1932, reversing on appeal 
the decree of the principal District Munsif 
of Chittoor, dated January 24, 1931, passed 
in an execution petition presented under 
O. XXI, r. 32, Civil Procedure Code. The 
petition for execution which purported to 
be made under O. XXI, r. 32, did not allege 
that there had been any disobedience of 
the injunction or indeed any act which 
-could be construed as disobedience or 
failure to obey the decree passed by the 
Jourt. There was further no allegation 
that the party against whom the petition 
was directed had an opportunity of obeying 
the decree. On the other hand, it was 
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admitted in the lower Courts by the peti- 
tioner that the time for enforcing the in- 
junction had not yet arrived. It is clear 
from these facts that the application did 
not lie under O. XXI, r. 32, as observed by 
the learned District Munsif. The prayer 
in the petition was really not to punish 
the defendant for any- disobedience but 
merely for the issue of a notice or order 
embodying the injunction already embodied 
in the decree though the decree itself was 
one passed in the presence of the parties 
against whom such notice or order was 
asked for afresh. Order XXI, r. 32, does 
not provide for the issue of such a 
notice or order and it is not as if there is 
any clear provision of law which entitles 
the successful plaintiffin a suit for injunc- 
tion to make an application of this kind for 
the issue of a special order or notice embody- 
ing the terms of the decree. It may be 
that the Court has an inherent power to 
issue such a notice or order where the 
circumstances require if. But it does not 
‘appear that the party himself has a right 
toask the Court to issue such a notice or 
make such an order and have it served 
through Court on the defendant. The 
defendants put in a counter-stating that 
they had always been ready and willing 
to respect the decree passed by the Court 
and there was no necessity for the petition 
which had been put in merely.to harass 
them and saddle them with costs. The 
learned District Munsif was therefore; of 
opinion thatthe petition was clearly quite 
unnecessary and unjustifiable and was, in 
all probability made only to harass ithe 
counter-petitioners. The learned District 
Judge seems io have thought that because 
in Durga Das Nandiv. Dewraj Agarwala 
(1) it was held that disobedience to an 
injunction could be punished even though 
no separate notice of the injunction had 
been served on the defendant, therefore, 
it must be presumed that an order of notice 
of this kind can be issued. Iam unable to 
accept this interpretation which was placed 
by the learned District Judge on the 
decision in Durga Das Nandi v. Dewraj 
Agarwala (1). In any case that decision 
does not decide that the successful plaintiff 
ina suit for injunction has the right to 
ask the Court to issue a notice or order and 
have it served on the defendants even in a` 
case where the decree itself was passed in 
the presence of the defendants. The 
learned District Judge himself was unable 
to find any real necessity for the issue of 
(1) 32 C 306; 3 CLJ 112; 10 C WN 297, 
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the notice otorder in the present case. He 
appears to have thought that the successful 
plaintiff in every injunction suit is entitled 
to ask the Court to issue such a notice and 
that because the plaintiff in the present 
suit had chosen to make an application for 
the issue of notice or order the Court 
could not refuse his request or prayer. 
He appears to have regarded the petition 
as a step taken in execution. Execution of 
what order it is not clearly stated. The 
only method by which an injunction could 
be enforced is what is found in O. XXI, 
r. 32, that isto say, to punish the dis- 
obedient defendant by detaining him in 
the civil prison or by the attachment of his 
property or by both. The decree of the 
District Judge is, in my opinion, based on 
an incorrect understanding of the rights of 
the successful plaintiff in a suit for injunc- 
tion. There were no circumstances in the 
case to justify the issue of a notice or order 
of the kind asked for by the plaintiff- decree- 
holder. The decree appealed from must, 
therefore, be set aside and the order of the 
principal District Munsif restored with costs 
in this Court. 

(Leave to appeal refused). 
Aw 7 Decree set aside. 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 399 of 1933 
December 13,1935 ` 
NIAMAT ULLAH AND Avisop, JJ. 
PANNAR—DEFENDANT—APPELLANT 
VETSUS 


KHUNNU—PLAINTIrr—RESPONDENT. 

Malicious  prosecution—Suit for damages— 
Acquittal of plaintiff—Plaintif's suit— Court 
finding that defendant's case might be equally irre 
or equally false—Held, it was not shown that 
defendant hadno reasonable and probable cause. 

Where after the defendant’s complaint against the 
plaintif was dismissed, the latter sued for damages 
for malicious presecution, and on the evidence the 
High Court came to the conclusion that it may 
bethat the case was felso, but onthe other hand it 
may equally well be that the case was truc: 

Held, that inthe circumstances, it could not be 
said that it has been positively shown that the 
defendant had no reasonable and probable cause 
for making the complaint, and the suit must there- 
fore be dismissed. f 

F.C. A. from the decision of the Addi- 
tional District Judge of Benares, dated Au- 
| gust 14, 1933. 

Mr. Madan Mohan Lal, for the Appellant. 

Mr. B. Malik, for the Respondent. 

Allsop, J—This first appeal arises 
out of a suit for damages for malicious pro- 


secution in which the respondent. Khunnu 
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obtained: a decree for a sum of Rs. 150 ag 
damages against the appellant Pannar 
The appellant made a complaint on June 
20, 1932, that Khunnon had thrown some 
acid upon him at about 7 o'clock that 
morning. He had already made a report 
to the Police at 8 o'clock and had shown his 
injuries to the head constable. Laler in the 
day he went to a doctor, who examined him 
and gave him a certificate. It appears that 
he had one burn on the. cheek and another 
cn the chest and that damage had been 
caused to his cloths and papers. 
A question has been raised whether the 
doctor’s evidence is admissible. He could not 
be found atthe time when the civil suit 
was in progress, although he had given 
evidence inthe Criminal Court. His pre- 
vious evidence and report were taken into 
evidence. We donot think that it is very. 
necessary for us to go into the question of 
the admissibility of this evidence because 
the point is not of great importance. There 


is the Police evidence in any case that the 


man had the injuries. ys Se 

The criminal case was tried bya Bench 
of Magistrates who acquitted the respond- 
ent and gave him compensation on the 
ground that the complaint was frivolous 
and vexatious. Against the order granting 
compensation there was an appeal to tho 
District Magistrate who set the order aside, 
Eventually the respondent filed the suit 
which has given rise to this appeal. There 
is no doubt that the complaint was mado 
and that the respondent was acquitted, 
The only questions, therefore, which have to 
be decided are whether the complaint was 
made: without reasonable and propable 
cause and whether the appellant wag 
actuated by malice. 

The second question is not of a very great 
importance because if the appellant knew 
positively that the case was a false one, he 
would undoubtedly be showing malice in 
inslituting it. It is also quite clear that 
there has been  ill-feecling between the 
parties. The respondent's allegation was 
thal the appellant made the complaint. 
because hewas a friend of two men 
Bashir and Siddiq, who were enemies of 
the respondent;. on the other hand, it 
appears that the appcllant’s brother had. 
made two reports to the Police on June 15 and 
June 19, against the respondent. Accord- 
ing tothe appellant the respcndent threw. 
the acid upon him in consequence of this. 
previous ill-feeling. The learned Judge has. 
found that the case is positively false. He. 
has admitted that there is very little 
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evidence to go upon. He says that there 
is very little material available on which 
to decide whether the case is true or 
false. He then considers certain circumst- 
ances which he regards as improbable. 
We have already mentioned that the appel- 
lant had only two burns on his person. 
The learned Judge thinks, if the acid had 
been sprinkled from abottle, as the ap- 
pellant says that it would have come upon 
him in afan shape spray. We think that 
there is nothing improbablein a few stray 
drops falling upon the .appellant’s cheek 
and upon his chest if the main part of the 
fluid fell upon his shirt and papers, as he 
said it did. Then the learned Judge was 
impressed. by the fact that. the appellant 
did not goto the doctor till about 4 o'clock 
in the afternoon. We cau see no great 
significance in this. If the case was 
absolutely false and the injuries were self- 
inflicted, the appellant could have inflict- 
edthem at any time; and we think that 
if it was his object to get the other party 
into trouble, he would have been all the 
more careful to go tothe doctor almost at 
enceso as to establish his case. Another 
point which struck the learned Judge is 
that ihe appellant took care to show his 
papers and his clothes to the doctor and to 
have it included in the certificate that these 
articles were also burnt by acid. It does 
not seem tous that ihis necessarily points 
to the fact that the case was fabricated. 
Even ifthe case was true, the appellant 
would naturally be very much annoyed 
with thé -respondent and it would be 
natural that he should try to see that such 
evidence as might be available should be 
produced. He would quite naturally get 
the doctor to see the papers and make a. note 
about them so that the doctor afterwards 
as a respectable witness might remember 
the facts and gave evidence at the time of 
tie trial. There is another little point which 
has caused the learned judge some doubt. 
He has remarked that the appellant said 
that he had himself not wiped the acid off 
his face but the witnesses had done so. 
He thinks that this is an improbable story. 
We do not feel ihat any great reliance can. 
ever be placed upon minute details of 
evidence in cases of this kind. It may 
or may not be true that the appellant 


wiped the acid off his face but this is not- 


amatter which could form any true basis 
for deciding whether the case was false 
or true. Our feeling inthis case is that it 
may be that the casc was false, but on the 
gther hand it may equally well be that 
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iLe case is true. In these circumstances, 
it cannot be said that it has been positi- 
vely shown that ihe appellant had no 
reasonable and probable cause for making 
the complaint; he may or may not have 
had such cause. Theresult is that the 
appeal must succeed. We allow it and set 
aside the decree of the Court below. The 
suit will be dismissed with costs in both 
Courts. The result is that the cross-objec- 
tion fails and is dismissed with costs. Ta 
N. Appeal allowed. 


MADRAS HIGH COURT 
Appeal Against Orders Nos. 420, 427, 
of 1933, 102 and 103 of 1934 
February 15, 1936 

Brasuey, C. J. AND STODART, J. 
MUNNALURI RAMA RAO AND ANOTHER 
—PETITIONERS—A PPBLLANTS 
versus 


TADIKONDA SREERAMAMURTHI 


AND OTHERS —DEreNDANTS—RESPONDENTS 

Civil Procedure Code (Act V of 1903), ss. 2, 47, 
O. XX, r. 12, 0. XXII, r. 6—Execution proceedings — 
Order recording finding that execution petition is not 
time-barred, whether appealable — Decree directing 
payment of mesne profits — Application for ascertain- 
ment of mesne profits, whether necessary—Limitation 
—Article applicable — Limitation Act (IX of 1908), 
Sch. I, Art. 181. 

Whenever a plea of limitation is raised in an execu- 
tion patition and thereisa finding thsreon, the order 


is appeslable as a decree. 


An order in execution disallowing a plea that the 
execution petition is barrel by limitation and ad- 
journing the proceedings untila future date is there- 
fore appealable. Rajah of Ramnadv. Velusame 
Tevar (1), S. N. Lat Choudhury v. Narayan Prasad 
(2) relied on Zamindar of Bodinuaickanur v. Kamaraja 
Pandia Naicker (3), dissented from. 

Though the guardian ad litem of a minor, even 
though he be the manager of the family cannot com- 
promise or receive moneys and enter up satisfactio 
Without the sanction of the Gourt, if the Court with 
full knowledge that money has been received without 
sanction receives an application by the guardian to 
enter up satisfaction and orders satisfaction to be 
recoided, it must be taken that the Court approved 
of the receipt by th» guardian of the moucys on 
behalf of the minor and it would not be open to the 
minor to ignore the satisfaction and claim the moneys 
once more. 

Whatever may be the view of the vther High Courts, 
it is clear that in Madras, where a decree directs 
payment of mesne profits au application for ths ascor- 
tainment of mesne protits should be made and such‘ 
an application is governed by Art, 181 of thse Limita- 
tion Act. Timmaraju v. Narasimha Raju (6), follow- 
ed. Shankar Appaji Pati! v. Gangaram Bapuji 
Nagude (5), not followed. . f 


Appeal against the orders of the Court 
of the Subordina‘e Judge of Masulipatam, 
dated September 25, 1933, Luly 17, 1933, 
November 17, 1933, in ELA. No, 510 
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of 1933, in E.P. No. 55 of 1928, I. A. No. 
844 of 1932, in E. P. No. 55 of 1928, E. A. 
No. 407 of 1928 and E. P. No.-55 of 1928, in 
O. 8. No, 12 of 1917, respectively. 

Mr. V. Govindarajachari, for the Ap- 
pellants. 

Mr. Ch. Raghava Rao, for 
ents. 


Beasley, C. J.—The preliminary objec- 

tion as regards the orders in these cases 
made in the lower Court being appeal- 
able must. be overruled. 
“One of the orders in question is an order 
disallowing a plea that the “execution 
petition was barred by limitation and that 
order having been made, subsequent. 
proceedings were adjourned until a future 
date. The other is an order allowing the 
mortgagee from the original decree-holder 
in the suit to be brought on as legal re- 
presentative of the deceased widow of the 
original decree-holder and to continue the 
execution. 

A number of cases have been put before 
us but it is only necessary to refer to 
three of them. One is Rajah of Ramnad v. 
Velusamt Tevar (1) a decision of ihe 
Privy Council and another is S. N. Lal 
Choudhury v. Narayan Prasad (2). The 
latter case holds the view that an order 
dismissing a plea of limitation as regards 
an execution petition in execution pro- 
ceedings is un appealable decree under 
s. 47, Code of Civil Procedure; and that 
decision is directly in point. I. think 
also that the Privy Council in Rajah of 
Ramnad v Velusami Tevar (1), just refer- 
red to must be taken to be in point as 
well although it is pointed out by Mr. 
Raghava: Rao that the order in question 
there was a final order in that it closed 
that execution petition. I think,showever, 
that the Privy Council decision must be 
taken to be that whenever a plea of limi- 
tation is raised in execution petitions 
and there is a finding thereon, the order 
is an appealable ‘decree.’ Obviously, if 
the plea is allowed; it must be an ap- 
pealable order: and similarly, if it is 
rejected in the view of the Privy Council 
it is an appealable ‘decree.’ If it is an 
appealable “decree” it seems to me that 
it must follow thatit is an appealable 
“decree” directly it has been pronounced. 


the Respond- 


(1) 48 1A 45; 40 MLJ 197; 59 Ind. Cas 880; 19 A 
L J 168; 13 L W 290; (1921) MW N 51; 330 L J 218; 
250 W N58); 23 Bom. L R701; 29 M LT 348 
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- (2) AT R1924 Pag, 683; 84 Ind, Cas, 576; 2 Pat. L 
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It ig not right under those circumstances 
to wait until some other order is made in 
the executicn petition. Our altention was 
drawn to a decision of a Bench to which 
I was a party and indeed I delivered the 
judgment viz, Zemindar of Bodinaickanur 
v. Kamaraja Pandia Naicker (3). The 
judgment is a very short one and it does 
not appear that in the course of the 
arguments any reference was made to the 
Privy Council decision in Rajah of Rannad 
v, Velusami Tevar (1), and no reference is 
made to that decision in-the judgment. 
In view of what I have stated I am 
driven to the conclusion that that decision 
was not a-correct one and that the -correct 
view of the position is-that stated in this 
judgment following as it does the Privy 
Council decision and agreeing as it does 
with the decision in S. N. Lal Choudhury 
v. Narayan Prasad (2). The preliminary 
objection is, therefore, overruled. 

Stodart, J.—I agree with my Lord the 
Chief Justice. 

The preliminary objection having been 
overruled, it is now necessary to consider 
whether the execution petition relating to 


‘the outstandings and mesne profits was 


barred by limitation. The learned Sub- 
the execution 
petition was not barred. 

‘The history of this matter is as follows: 
The petitioner in the execution petition 
is the respondent in these appeals and 
is the legal representative of the 2nd 
plaintiff in the suit. That suit was for 
partition filed by two brothers as plaint- 
itfs against the other cCo-parceners. The 
two plaintiffs were Balakrishnayya and 
Yegnanarayana, the two sons of Rangayya; 
and the defendants were the descendants 
of Ramayya Rangayya’s brother. Yegnana- 
rayana was a minor and the Ist plaintiff 
acted as his next friend. The suit was 
referred to arbitration and there was an 
award dated March 15, 1921, and a 
judgment and decree in terms of the 
award dated April 29, 1921. On Septem- 
ber 14, 1922, there was a release deed 
by the plaintiffs in respect of the out- 
standings and in consideration for this 
the plaintiffs were to receive Rs. 9,000 
in the presence of the Registrar. On 
November 27, 1921, the Ist plaintiff gave 
a receipt for Rs. 2,246-9-0 in respect of 
mesne profits. © Therefore, -both the . out- 
standings and the mesne profits were 
settled between . the plaintifs and the 

(3) 61 ML J 735; 144 Iud. Cas, 929; (1933) M WN 
460; 37 L W 748; A IR 1933 Mad, 500; ORM 27, 
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defendants. On April 11, 1922, the de- 
fendants put in a petition for recording 
satisfaction of the decree as regards 
mesne profits to the extentof Rs, 2,596-9-0 
for three Faslis 1329 to 1331 stating that 
that sum had been paid to the plaintiffs 
towards the decree and there is an en- 
dorsement stating that the full amount of 
mesne profits payable to the plaintiffs in 
the suit had been paid in full, and four 
receipts in respect of the payments were 
attached. After several adjournments on 
October 17, 1922, the learned Subordi- 
nate Judge made the following order: 
“Respondent has no objection. (Vide his 
torn memo). Enter part satisfaction as 
prayed.” The memorandum to which 
reference is made in the order is dated 
September 26, 1922, and it states that 
as regards the outstandings referred to 
in the release deed, these had been received 
by the plaintiffs and as regards the 
mesne profits a sum of Rs. 4,296-8-0 had 
been received by the plaintiffs in full satis- 
faction of the claim for mesne profits and 
there is a prayer that full satisfaction 
should be recorded in respect of these 
matters, It is therefore clear and this is a 
matter of great importance that the Court 
had full knowledge of the fact that the 
plaintifs had received from the defendants 
in full satisfaction of the claim for mesne 
profits Rs. 4,296-90 and with this know- 
ledge made an order recording satisfac- 
tion and that similarly the Court had 
full knowledge of the receipt by the 
plaintifis—it must mean the Ist plaintiff 
alone, as his brother was a .minor—of the 
outstandings also although no order re- 
cording satisfaction was _ made. What 
happened after this was that Yegnanarayana 
became a major on January 3, 1923, and 
on January 9, 1925, having taken more 
than two years to think over the matter 
filed O.S. No. 4 of 1925, in the Subordi- 
nate Judge's Court of Masulipatam seek- 
ing to have set aside the award of the 
arbitrators in the partition suit and the 
deerec in its terms. This suit was dis- 
missed on September 28,1927, and an 
appeal to the High Court against that 
dismissal (A. S. No. 246 of 1928) was in 
turn dismissed. On January 15, 1928, 
Yegnanarayana died and his widow con- 
{inued execution proceedings. She dicd 
on October 31, 1931, and the present res- 
pondent was brought on record _ 8s the 
legal representative of Balakrishnayya 
and the order bringing him on record is 
one of the matter under appeal, That 
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appeal can be dealt with at once by 
stating that the question sought to be 
raised here was never argued inthe lower 
Court and we decline to allow it to be 
argued at this late stage. Before pre- 
ferring the appeal to the High Court, 
Yegnanarayuna put in an execution peti- 
tion on December 12, 1927, E. P. No. A4 
of 1927, but owing to his death it was 
not pressed and his widow put in another 
petition E.P. No. 55 of 1928. This exe- 
cution petition comprised several execu- 
tion applications, E. A. No. 704 of 1928, 
being one for determining mesne profits 
and E. A. No. 706 of 1928 to review the 
order of part satisfaction entered on October 
17,1922. As the decree is dated April 
29, 1921, it is prima” facie hopelessly 
barred. Bus many points were raised 
before the learned Subordinate Judge in 
support of the contention that limitation 
was saved, atlof which were negatived. 
But the learned Subordinate Judge allow- 
execution to proceed on the ground 
that 

“admittedly mesne profits have not yet been 
determined bythe Court. The lst plaiatiff purported 
to receive a lump amount in full satisfaction of 
that claim. But I have held that his act is not 
binding on the 2nd plaintiff or Iris legal represen- 
tatives. and they are entitled to ignore it.” 

Before examining the learned Subordi- 
nate Judge’s reasons-further, it is neces- 
sary to deal with the application for 
review of the order recording satisfaction. 
The learned Subordinate Judge has held 
that a petition for review is unnecessary 
because O. XXXII, r. 6, Civil Procedure 
Code, directs thata-next friend for the 
suit shall not without the leave of the 
Court receive any moncy and that in 
this case the Ist plaintiff Balakrishnayya, 
the elder brother of the 2nd plaintif, the 
minor, who was his next friend for tho 
suit, did receive the moncy outside Court 
and did not obtain sanction of the Court for 
doing so. Hence he held that the payment 
was not a valid one, that the minor on 
attaining majority could ignore it and that 
no fresh suit was necessary. le relied 
on Ganesh kao v. Tuljaram Row (1). That 
was a case under tke old Gode s. 462, 
which corresponds to the present O. SX XU, 
r. 7. In the course of the judgment it is 
stated that the powers of a father or 
managing member are controlled to the 
same extent as those of the next friend 
or guardian of aminor are and that he 

(4) 36 M 295; 19 Ind. Cas. 515; 17 C W N 765;11 A 
LJ 589; 180 LJ 1; 15 Bom. L R626;14M LT 1; 
(1913) M W N 575; 25 M L J 150; 40 I A 132 
(PO). KN j 
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is debarred from doing such acts with- 
out the leave of the Court as the next 
friend or guardian is debarred from 


doing without the leave of the Court and 
that to hold otherwise would be to defeat 
the object of the enactment. In that case 
the father had entered into an agreement, 
he having been appointed also guardian 
ad litem ofthe minor, to agree lo a com- 
promise without the leave of the Court: 
and under the compromise decree the 
money was made payable not to the minor 
but to the father and although he was 
admittedly trepresenting the family, it was 
held that it made no difference as it was 
his: duty to obtain the leave of the Court 
to any agreement which was clearly in- 
tended to affect the rights and interests 
of the minor. The facts here, however, are 
very different. Although at the time when 
the Ist plaintiff received the money he 
had not obtained the sanction of the 
Court fur doing so on behalfof the minor 
and that would nave entitled the Court to 
decline to receive an application for enter- 
ing up Satisfaction and to make an order 
recording satisfaction, when the Court with 
full knowledge that the money had been 
received without previous sanction of the 
Court yet received the satisfaction applica- 
tion and ordered satisfaction to be record- 
ed, it must be taken that the Court approv 
ed of the receipt by the lst plaintiff of the 
money on behalf of his minor brother. As 
regards the mesne profits, the Court 
actually made an order recording satis- 
faction and although no such order was 
made in respect of the outstandings, it is 
perfectly clear that the Court was aware of 
the fact that the outstandings had 
been received by the Ist plaintif 
without its sanction. The Court could have 
rejected the application to record satisfac- 
tion so far as the outstandings were con- 
cerned. The Court did not do so. No point 
was taken that the leave of the Court had 
not been obtained and under these circum- 
stances we are of the opinion that the 
minor was not entitled to ignore the satis- 
faction recorded orto say that the Ist 
plaintiff not having obtained the leave 
of the Court to receive the outstandings, 
he is entitled once more to get them from 
the defendants. The Court having made 
an order recording satisfaction, - the defen- 
dants are entitled to the full benefit of 
that order and can claim a full discharge 
by reason of it. The learned Subordinate 
Judge, for the seasons stated by him, there- 
fore held that the execution petition was 
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not barred since a portion of the decree 
amount had still to be ascertained and 
that no question of limitation could arise 
until such ascertainment. He then 
states :— 

““The petition for ascertainment of mesne profits 
is not one for execution nor is it an application 
which is required by law to be made as a condition 
precedent to the ascertainment of the mesne profits. 
Therefore, there is really no question of limitation 
at all for such an application.” 

And he relies upon Shankar Appaji 
Patil v. Gangaram Bapuji Nagude (9), 
where it was held that the Code does not con- 
template an application being made for the 
ascertainment of mesne profits because 
where a decree directs that mesne profits 
be ascertained under O. XX, r. 12, cl. (1) (c), 
Civil Procedure Code, itis a proceeding in 
the suit and itis the duty of the Court to 
pass a final decree in accordance with the 
result of the enquiry as laid down by that 
order, and therefore even if such an 
application ismade it is not governed by 
Art. 181 of the Indian Limitation Act, 1908. 
This overlooks the Madras r. (3) which was 


added in 1911 and which is as fol- 
lows : l 
“Where an Appellate Court, directs such an 


enquiry, it may direct the Court of first in- 
stance to make the enquiry; and in every case 
the Court of first instance shall, on the applica- 
tion of the decree-holder inquire and pass the 
final decree.” 

Whatever may be said with regard to 
the views which other Courts have taken 
upon this matter, it is quite clear that in 
Madras an application for the ascertain- 
ment of mesne prolits has to be made and 
the learned Subordinate Judge's view that 
Art. 181 of the Limitation Act does not 
apply is directly contrary to the View ex- 
pressed by Jackson, J., in Timmaraju v. 
Narasimharaju (6). There the facts were 
that the plaintiff sued for possession with 
mesne profits and the suit was dismissed - 
but the Appellate Court granted a decree 
on February 3, 1919. On November 30, 
1921, the plaintiff put in an application 
under O. XX, r. 12, for the determination 
of mesne profits. He paid batta, but ser- 
vices of notice was not effected, and on his 
failure to pay additional batta the Court 
dismissed the application. He applied 
again on December 6, 1922, more than 
three years after the date of the appel- 
late decree. Jackson, J., says that : 

“The question for determination is whether the 
plaintiff is-not now debarred from having the 
mesne profits ascertained. There can be no 

-(5) 52 B 360; 109 Ind. Cas. 734; 30 Bom. LR 503; 


LR 1928 Bom. 236. 
“6 54M L J 665; 109 Ind, Cas. 528; (1928) M WN 
999; AIR 1928 Mad. 522; 28 L W 152. 
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doubt that the application of December 1922 is an 
application within the scope of Art.18l of the 
Indian Limitation Act, and, being three years 
subsequent to the time when the right to 
apply accrued, it is clearly barred. But the ap- 
plication of November 1921 was within time and 
it is notso clear that plaintiff may not even now 
treat it as effective.” : s 

That was not a passing observation as the 
learned Subordinate Judge thinks but one 
of the matters for consideration in that 
case. The learned Subordinate Judge 
ought to have felt himself bound by that 
decision. It is true that in Ramana v. Babu 

(7), it is stated on p. 198* : 

- “But itis contended that this case must bede- 
cided according to the provisions of the present 
Civil Procedure Code, which by O. XX 1. 12, 
directs that in a suit for the recovery of immovable 
property and mesne profits the Court may direct 
an enquiry as tothe mesne profits and passed a 
final decree in accordance with the result of the 
enquiry. The effect of the provisionis to make 
the decree so far as mesne profits are concerned, 
complete only when the amount has been ascer- 
tained while not making the rest of the decree 
incomplete till then. In this view an application 
for the ascertainment of mesne profits would not 
be one for execution of the decree, though the 
question might arise whether Art. 181 would not 
apply to such an application. We are, however, 
of opinion that the question whether the applica- 
tion is one for execution ornot should be de- 
cided in accordance with the provisions of the 
repealed Code... ........ ... . The decree for mesne 
profits in this case cannot be regarded as incom- 
plete and incapable of execution on the ground 
that according to the present Code it would be 
so regarded,” i 

butin Narain Das v. Bhagwati Prasad 
(8), strong reliance was placed on Hara- 
khpan Misser y. Jagdeo Misser (9). in 
which it was laid down that Art. 181 of 
the Limitation Act would apply to an ap- 
plication for the ascertainment of future 
mesne profits and in support Timmaraju 
v. Narasimharaju (6), was also referred 
to but itis stated in the judgment that 
the latter case can be distinguished on 
the ground that there is in Madras a 
special rule requiring an application for 
sucha purpose. We are clearly of the 
opinion that Art. 181 applies; and that 
being so, the execution petition was bar- 
red by limitation. Apart from this, there 
is the fact also that the mesne profits and 
the outstandings had already been ascer- 
tained and therefore nothing remained to 
bedone with regard to the outstandings 
except to execute the decree and as regards 

(7) 37 M 186; 18 Ind Cas. 586;13M L T 79; (1913) 
MW N114; 24M L J 96. 


(8) (1934) AL J 86; 151 Ind. Gas. 755; A I R 1934 
All. 465; 7 R A 202, 

(9) 4 Pat. 57; B4 Ind. Cas. 272; A I R 1994 Pat. 781; 
(1924) Pat, 265;5P L T 626; 3 Pat. L R 32, 
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the mesne profits they had also been 
ascertained and therefore no petition for 
that ascertainment would lie. Ng 

C. M.A. Nos. 420 and 427 are dismissed 
with costs. On C. R. P. No. 1640 of 1933 no 
orders are necessary. Civil Miscellaneous 
Appeals Nos. 102 and 113 of 1934 allowed 
with costs. On O. M. P. Nos. 1214 and 1215 
no orders are necessary. f 

A. Appeals Nos. 420and 427 dismissed. 

Appeals Nos. 102 and 103 allowed. 


OUDH CHIEF CCURT 
Second Civil Appeai No. 186 of 1934 

July 31, 1936 

NanavuTty AND SMITH, JJ. 

DEOK1 NANDAN AND OTHERS—PLAINTIFFS—- 
APPELLANTS 
VETSUS 
Musammat SUKHWANTI AND ANOTHER—- 

DEFENDANTS— RESPONDENTS 

Hindu Law of Inheritance (Amendment) Act (II 
of 1929)—Whether applies to cases where last male 
Hindu owner of property died prior to coming into 
force of the Act. 

The Hindu Law of Inheritance (Amendment) Act 
II of 1929 applies even to cases where the last 
wale Hinduowner of the property in suit had died 
Prior to the coming of that Act into force. Rajpalt 
Kunwar v. Sarju Rat (10), followed, Kandasami 
Chettiar y. Manikammal (3), dissented from, [p. 
677, col. L.J 

[Case-law discussed. } 

S.C. A, against the order of the Subordi- 
nate Judge of Partabgarh, dated March 9, 
1934, upholding that of the Munsif, Kunda 
at Partabgarh, dated December 21, 1933. 

Mr. Radha Krishna, for the Appellants. 

Messrs. H. Husain and H.H. Zaidi, for 
the Respondent. 


Judgment.—This is a plaintiffs’ appeal 
against a judgment and decree of the Court 
of the learned Subordinate Judge of Partab- 
gerh upholding the judgment and decree of 
the Court of the Munsif of Kunda, dismiss- 
ing the plaintiffs’ suit with costs, 

‘The facis out of which this appeal arises 
are briefly as follows:— 

One Basdeo was the last male holder of 
the properly in suit. He died in 1923, leav- 
ing behind him his mother Musa mmat Lukh- 
pati, (delendant No. 2), and his sister, 
Musammat Sukhwanti, (defendant No. 1). 
On the death of Basdeo in 1923, his mother 
Musammat Lakhpati inherited his property 
and remained in possession of it till 1933, 
when she executed a deed of gift on Febru- 
ary 20, 1933, giving the entirg property of 
her son to her daughter, Musammat Bukh- 
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wanti. The plaintiffs, Deokinandan, Raghu- 
nandau, Ram Deo and Raj Deo, are the 
reversionary heirs of Basdeoin accordance 
with the pedigree set forth in the plaint 
which is admitted by the defendants. The 
present suit has been filed for a declaration 
to the effect that the deed of gift executed 
by Musammat Lakhpati, defendant No. 2, 
-in favour of Musammat Sukhwanti, defen- 
dant No. 1, is void and ineffectual as against 
the reversionary rights of the plaintiffs and 
is not binding on them. 

The defence of the defendants is that, 
under the Hindu Law of Inheritance 
(Amendment) Act II of 1929, Musammat 
Sukhwanti, defendant No. 1, was entitled 
to succeed to the property on the death 
of Musammat Lakhpati, defendant No. 2, 
who was a limited owner and that the latter 
was, therefore, entitled to surrender her rights 
in favour of the next reversioner, defendant 
No. 1, Musammat Sukhwanti, and that the 
deed of gift of February 20, 1933, had the 
effect in law of such a surrender, and that 
the plaintiffs, not being the reversioners of 
Basdeo in the presence of Basdeo’s sister, 
were not entitled to bring the suit. 

On the pleadings of the parties, the learn- 
ed Munsif framed the following issues:— 

1. Are plaintiffs the next reversioners 
of Basdeo and entitled to inherit his prop- 
erty after the death of Musammat Lakhpati 
defendant No. 2? 

.2. Is defendant No. 1 entitled to inherit 
cr aid of Basdeo under Act II of 
1929 ? 


3. What isthe effect of the deed of gift 
in suit? 

4. To what ‘relief are the plaintiffs 
entitled ? 

The learned Munsif gave no finding on 
Issue No. 1. He decided Issue No. 2 in 
favour of Musammat Sukhwanti, defendant 

“No. 1, and held that she was entitled to 
inherit the property of her brother Basdeo 
under Act IL of 1929. His finding 

- on Issue No. 3 was also in favour of Musam- 
mat Sukhwanti, defendant No. 1. He held 
that, under the deed of gift, defendant 
No. 1 Musammat Sukhwanti, was entitled to 
remain in possession of the property as long 
as the law allowed her to do so, and that 
the deed of gift of February 20, 1933, by 
-one limited owner in favour. of the other 
whois also recognised as an heir under 
Hindu , Law, would have the .effect of 
acceleration of the interest in her favour. 
His finding on Issue No. 4 was that the 
plaintiffs were entitled to no relief, and he 
accordingly dismissed the plaintifis’. suit. 
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In appeal the learned Subordinate Judge of 
Partabgarh upheld the findings of trial 
Court and dismissed the plaintiffs’ appeal. 
The plaintiffs have come up in second 
appeal to this Court. 

We have heard the learned Counsel of 
both parties at some length. At the com- 
mencement of his argument, the learned 
Counsel for the plaintiffs-appellants verb- 
ally requested the permission of the Court 
to withdraw the suit of the plaintiffs with 
liberty to bring afresh suit, under O. XXII, 
r. l of the Code of Civil Procedure, inas- 
much as there was an omission in the plaint 
as regards the plea of the exclusion of 
sisters from inheritance by family custom. 
We do not see our way to allow the plaintiffs ' 
to withdraw their suit with liberty to bring 
afresh suit after they had fought it out 
in two Courts. The learned Counsel for 
the plaintiffs-appellants, therefore, did not 
think it proper to press grounds Nos. 3, 4 
and 5 taken in the memorandum of appeal 
as there was absolutely no evidence on the 
record to support the contentions contained 
in those grounds. 

The sole point of law argued before us 
by the learned Counsel for the  plaintiffs- 
appellants, therefore, was whether Act 
Il of 1929, applied to the facts of the 
present case, although Basdeo had died 
prior to the passing of the Hindu Law of 
Inheritance (Amendment) Act IL of 
1929. Inthe course of his argument the 
learned Counsel for the plaintiffs-appellants 
referred to a ruling of the Lahore High 
Court reported in Shib Das v. Nand Lal, 
L L. R. 13 Lah p 178 (1) In 
this case, one Musammat Radhi had suc- 
ceeded to the property of her deceased son 
and had executed a deed of gift in respect 
of the same in favour of her daughter's son. 
The reversioners of Musammat Radhi's 
hesband were granted in April 1925, a 
decree declaring that the gift would not 
affect their rights after the death of Musam- 
mat Radhi, but while the appeal from this 
decision was pending, and while Musammat 
Radhi was still alive, the Hindu Law of 
Inheritance (Amendment) Act IT of 1929 
came into force. This altered the order of 
succession so as to make the donee, who 
was the son of the sister of the deceased, 
rank before? the plaintiffs reversioners. It 
was held that inasmuch as Musammat Radhi, 
was still alive at the date of the coming 
into force of the new Act (Act II of 
1929), the appeal must be accepted and the 

(1) 13 Lah. 178; 138 Ind. Oas 291; A I R 1932 Lah. 
361; 33 P L R 423; Ind. Rul, (1932) Lah, 454. 
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suit must be dismissed. This decision does 
not support the appellant’s contention. 
Reliance was, however, placed upon a 
single Judge decision of the Lahore High 
Court reported in Janki v, Satian, A. I. R. 
1933 Lak. p. 777 (2), in which it was held 
that Act JI of 1929 was not retrospec- 
tive, and that a sister was not an heir where 
the Hindu male, through whom she claimed, 
died before the passing of the Act. The 
same view of the law was taken in a case 
decided by the Madras High Court reported 
in Krishnan Chettiar (died) Gavarammal 
(Minor) legal representative by guardian N. 
Kandasami Chettiar v. Manikammal, 57 
Mad. p. 718 (3). In this case it was held 
that the Hindu Law of Inheritance (Amend- 
ment) Act IL of 1929 did not apply to 
the case of a Hindu male who died intestate 
before its coming into force, and that in 
determining the order of succession to the 
estate of such a person, the Hindu Law as 
it stood before the Act should be applied, 
and that the mere circumstance of the suc- 
cession opening after the passing of the Act 
by the death of a limited owner was not 
enough to attract the provisions of the Act, 
and that it must also be shown that the 
opening ofthe succession was in respect of 
the estate of a Hindu male dying intestate 
afterthe passing of the Act. The learned 
Counsel for both parties referred us to a 
ruling of the Patna High Court reported in 
Chulhan Barai v. Akli Baraini, A. I. R. 
1934 Pat. p. 324 (4). In this case it was 
held that where a widow was in possession 
of her husband's estate as a limited owner, 
the question whether certain persons were 
heirs under Act JIT of 1929, depended 
on the date of the death of the widow and 
not on the date of the death of the last 
male holder, and that there was no question 
of Act II of 1929 having any retrospec- 
tive effect. 

The learned Counsel for the defendants- 
respondents has invited our attention to a 
ruling of the Allahabad High Court report- 
ed in Bandhan Singh v. Daulat Kuer, (1932) 
A. L. J. p. 384 (5), in which it was held that 
by operation of Act IT of 1929, sisters and 
sisters’ sons obtained precedence in the 
order of succession over distant collaterals, 

(2) A I R1933 Lah. 777; 146 Ind. Cas, 511; ô R L 
243; 34 P L R 964, | 

(3) 57 M 718; 147 Ind. Cas. 1139; (1933) M W N 1404; 
66 M LJ 70; 39L W 73; A IR 1934 Mad, 138;6 RM 
WG AIR 1934 Pat, 324; 150 Ind. Cas. 1039; 7 RP 
68; 15 P L T 707. 

(5) (1932) A L J 384;138 Ind. Cas. 389; Ind. Rul. 
(932) All. 400. 
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and, therefore, a remote reversioner was 
not entitled to sue for an injunction restrain- 
ing the mother of the last male holder and 
her transferee from committing acts of 
waste unless he satisfied the Court that the 
nearest reversioner had colluded with the 
life-tenant, or had otherwise done acts 
precluding him from maintaining an action. 
He further relied upon a ruling of the same 
High Tourt in a case reported in Ram 
Tawakal Tewari v. Dulari, A. L R. 1934 
All. p. 469 (6). In this case it was held that 
a sister was an heir under Act II of - 
1929, and was entitled to succeed to the 
estate inherited by her mother after the 
latter's death. He further pointed out that 
the ruling of the Lahore High Court report- 
ed in Janki v. Sattan, A. I. R. 1933 Lah. 777 
(2), which was relied upon by the learned 
Counsel for the plaintiffs-appellants had 
beén overruled by the same High Court in 
a later ruling reported in Sattan v. Janki, 
A.I. R 1936 Lah. p. 139 (7), and reliance 
was placed on another Bench ruling of the 
Lahore High Court reported in Shakuntla 
Dewi v, Kaushalya Devi, A. I. R. 1936 Lah. 
124 (8), in which it was held that the Hindu 
Law of Inheritance (Amendment) Act I 
of 1929 applied to the case of a person who 
died before it came into force, if his widow 
who inherited the estate, was alive at the 
time of its enforcement. The same view 
was taken by a ruling of the Allahabad 
High Court reported in Raj Deo Singh v. 
Janak Raj Kuari. A. I. R. 1936, All. p. 154 
(9), in which it was held that the Hindu 
Law of Inheritance (Amendment) Act II 
of 1929, applied even to cases where the 
Hindu owner had died prior to the coming 
of the Act into force, reported also in Raj 
Deo Singh v. Janak Raj Kuari, (1936) 
A.L. J. R. p. 64 (9). Finally the learned 
Counsel for the defendants-respondents 
relied upon a Full Bench ruling of the 
Allahabad High Court reported in Rajpali 
Kunwar v. Sarju Rai, (1936) A. L.J. 
p. 659 (10), in which the learned Chief 
Justice of the Allahabad High Court review- 
ed all the case-law on the subject, and held 
that afier the passing of the Hindu Law of 
Inkeritance (Amendment) Act I of 
1929, the sister had a reversionary right to 
(6) A IR 1934 All, 469; 154 Ind. Cas, 412;7R A 


756. 
0? A I R 1936 Lah. 139; 163 Ind. Cas. 480; 9 RL 


(8) AI R 1936 Lah, 124; 162 Ind. Cas. 718; 8R L 
946: 17 Lah. 356; 38 P L R673. 

(9) AIR 1936 All. 154; 161 Ind. Gas 353; (1936) A 
LJ 64; 8 R A728; (1936)A L R 262. 

(10) (1936) A LJ 659; 163 Ind. Cas, 756; A I R 1936 
All 507; 1836 A L R 641; 9 R A 66. 
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the estate, and the view of the law laid 
down in Raj Deo Singh v. Janak Raj Kuari, 
(1936) A. L. J. R. p. 64 (9) and in Shakuntla 
Devi v. Kaushalya Devi, A. I. R. 1936 Lah. 
p. 124 (8), was affirmed. The contrary view 
expressed by the Madras High Gourt in 
Krishnan Chettiar (died) Gavarammal 
(minor) legal representative by guardian 
Kandasami Chettiar v. Manikammal, A. I. 
R. 1934 Mad. p. 138 (3), was fully discussed, 
and was not approved of. 

We have, carefully considered the rulings 
cited by the learned Counsel of both parties, 
and, in our opinion, the preponderance of 
authorities is certainly in favour of the 
view urged before us by the learned Counsel 
for the defendants-respondents. We may 
note that Sir Dinshah Mulla in his well- 
known Commentary on Hindu Law (8th 
Edition of 1936, p. 43) has expressed the 
opinion that the view of the Allahabad, 
Lahore and Patna High Courts on this point 
appears to be sound, and that the case in 
the Madras High Court reportedin Krishnan 
Chettiar (died) Gavarammal (minor) legal 
representative by guardian Kandasami 
Chettiar v. Monikammal, A. I. R. 1934 Mad. 
p: 138 (3), was erroneously decided. It is 
unnecessary for us, in view of the recent 
Full Bench decision of the Allahabad High 
Jourt mentioned above, to give at length 
our reasons for holding the view that the 
Hindu Law of Inheritance (Amendment) Act 
IT of 1929 applies even to cases where 
the last male Hindu owner of the property 
in suit had died prior to the coming of that 
Act into force. 

This was the sole point that was discussed 
before us, and we hold, for the reasons 
given above, that Act II of 1929 does 
apply to the present case, although Basdeo 
died prior to 1929. We accordingly uphold 
the finding of the lower Courts, and dismiss 
this appeal with costs. 

N. Appeal dismissed. 
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RANGOON HIGH COURT 
Criminal Appeal No. 486 of 1936 
May 27, 1936 
Rosgets, C. J. AND BAGULEY, J. 
GAFOOR AND aNnoTaER—APPELLANTS 
VETSUSÌ 
EMPEROR—Orrosīta Party. 
Evidence Act (I of 1872), ss. 133, 3, 114, illus (b) 
—Accomplice—Evidence of—Corroboration—S. 114, 
illus. (b), whether introduces element of compulsion 
—Criminal trial—Witness—Credibility — Witness 
once convicted for offence under Motor Vehicles Act, 


and for adultery—Whether sufficient to discredit 
im. 
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It is not necessary that the story of an accomplice 
should be corroborated in every detail of the crime, 
nor is it necessary that the corroborative evidence 
should itself be enough for conviction; if that were 
so, the evidence of the accomplice would not be 
needed at all. When it is established that there are 
good grounds for believing the accomplice's story 
by reason of the existence of corroboration on mate- 
rial points implicating any of the accused, the Court 
can safely come to a conclusion asto the truth of 
the whole story on uncorroborated points so far as 
tey implicate the same accused persons. [p. 681, col. 


“The proviso (b) to s. 114, Evidence Act, with regard 
to the evidence of an accomplice introduces no 
element of compulsion. 

A witness may be discredited because he has been 
convicted for one of two reasons: (1) because the 
offence that he has committed shows a certain 
amount of moral obliquity ; or (2) because it has re- 
sulted in the witness having spent some time in 
jail incompany withmen presumably of bad charac- 
ter, which association may very possibly have con- 
taminated him. But convictions under the Motor 
Vehicles Act asa rule are petty in nature resulting 
in fines only; an obstruction, parking in a. pro- 
hibited area, driving with an expired licence, ex- 
ceeding the speed limit, etc., are certainly not 
offences which suggest that the offender is untruth- 
ful or of a depraved character. A conviction for 
adultery inthis country is very much the same as 
appearing asa respondent or co-respondent in the 
Divorce Court in England, and that is not generally 
regarded there as carrying with it the suggestion 
that the man is unreliable asa witness with regard 
to matters entirely unconnected with that particular 
matrimonial offence. [p. 683, col. 2; p. 684, col. 1..] 

Cr. A. from an order of the Sessions 
Judge, Mandalay, duted April 6, 1936. 

Mr. K. C. Sanyal, for the Appellants. 

Mr. A. Eggar, for the Crown. 

Roberts, C. J—This is an appeal on 
behalf of Abdul Gafoor and E Saung, 
who were convicted at the Sessions Court 
at Mandalay on April 6, 1936, of the 
murder of one Hasham at Maymyo on 
October 11, 1935, and each of whom was 
sentenced to death. The deceased man, 
Hasham, wasa writer of petitions who, it 
is said, made himself unpopular with the 
Police. His dead body was found by a 
young lad of eight years of age named 
Séraj within sightof the road near May- 
myo opposite the Botanical Gardens on 
October 14, 1935. It had been put near 
the edge of the jungle. The body was 
taken to the hospital at Maymyo and 
examined by Dr. Lim Yu. The cause of 
death was shock and haemorrhage as the 
result of a stab wound in the chest caused 
by a sharp pointed weapon, which must 
have penetrated about five inches, as the 
result of a blow struck with great force. 
Deceased had been dead for about three 
days and hehad undoubtedly been mur- 
dered. At the Sessions trial in addition to 
the two appellants there were two other 


678 


persons, a Burman named Ba Thaw and 
one T. C. Verma, a senior Police Officer 
and ` Deputy Superintendent, Maymyo. 
Both these prisoners were, however, acquit- 
ted by the Sessions Judge, whilst the ap- 
pellants were convicted. 

The principal witness for the prosecu- 
tion was one Feroze Khan who resides at 
Mandalay and owns and drives a taxi. 
His story, put in its baldest form, was 
that Verma desired to get Hasham put 
out of the way and instigated him, Feroze, 
to find someone who would murder Hasham. 
He found: Gafoor, who made friends 
with Hasham and plied him with drinks. 
After several preliminary visits to May- 
myo, Gafoor brought up two Burmans 
from Mandalay and introduced Hasham 
to them on October 11. They encouraged 
the deceased to drink, and to go on 
drnking, and ultimately they took him 
for a drive in Feroze’s motor car at be- 
tween 7-30 and 7-45 in the evening on 
the pretext of visiting a supposed friend 
of Gafoor. Feroze drove the car with 
Gafoor sitting in front. Hasham was 
seated at the back and in the middle 
with Ba Thaw upon one side and E Saung 
upon the other. Feroze says that he beg- 
ged his companions not to commit the mur- 
der in his car, but shortly after they had 
approached the swimming club Hasham 
stamped on the floor board and said: 
“Stop, Where are you going?” Ba Thaw 
kicked Feroze on the shoulder and said: 
“Drive quickly.” Feroze then heard Hash- 
am utter a cry, and kick his feet. Hasham 
was murdered at the back of the car. 
A knife was used and Feroze stopped the 
car near the Botanical Gardens. 

The appellant, E Saung, and Ba Thaw 
together dragged the dead body of Hasham 
from the back of the car and deposited it 
at. the side of the jungle. They threw 
away the knife used in committing the 
murder, and some other articles belonging 
todeceased, and they then all drove to 
Verma’s house where Gafoor told Verma 
that Hasham had been murdered and asked 
fora change of clothing for the Burmese 
whose garments were bloodstained. It was 
not forthcoming and the party then went 
down to Mandalay. Next day, (October 12,) 
Feroze found blood-siains on the seat of 
the caron which deceased had been sit- 
ting. He took the cushion to Gafoor and 
complained saying : “I told you not to do 
it in my car" and Gafoor said: Let us 
go toa cushion-maker and change it.” 
Gafoor and Feroze then went to Kannaya, 
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a cushion maker, who cut the stained 
part out of the cushion; and then to the 
bazaar, where they bought 14 yards of oil- 
cloth from one Bholat, which they took 
back to Kannaya who made a new cushion 
cover for them. 

The evidence called in support of the 
prosecution was very voluminous, and at 
the close of a long trial the assessors ex- 
pressed the opinion that all the prisoners 
were guilty. But Feroze was an approver 
to whom a pardon had been tendered on 
condition of his making a full and true 
disclosure of all he knew; and the learned 
Sessions Judge therefore rightly felt 
bound by the rule of prudence which sub- 
sists in cases where the principal evi- 
dence isthat given by an accomplice. 
He sought for evidence which would cor- 
roborate the story of Feroze Khan, and 
corroborate it in material particulars, both 
as regards thecommission of the crime it- 
self, and as regards the identity of the 
persons declared by Feroze Khan to have 
been present aiding and abetting at the 
time of its commission. Dealing with the 
available corroboration in the case of Ba 
Thaw the learned Sessions Judge said : 

“On the actual date of the murder we have no 
satisfactory evidence that he (Ba Thaw) was seen 
with them atall. The question therefore arises 
whether this evidence about Ba Thaw’s association 
with Gafoor prior tothe murder is sufficient. On 
the whole I am inclined to think that it is not 
sufficient to corroborate the approver’s story to 


such anextent asto make it certain that Ba Thaw 
took partinthe crime.” 

And then again: 

“At the same time I do not mean by this that 
the approver's story against Ba Thaw is false. 
All I mean is that the law requires that even 
when one believes an approver’s story one should 
not convicta man implicated by the approver 
unless there is sufficient corroborative evidence on 
material points to support the approver’s story. 
In Ba Thaw's case if one could believe what 
the witnesses state there would be corroboration 
sufficient for conviction but as I have stated it is 


not possible to accept the evidence of the . wit- 
nesses against Ba Thaw as satisfactory.” 
He was not satisfied with the corrobo- 


trative evidence of identity in the case of 
Ba Thaw, as he was inthe cases of the 
two appellants. Then dealing with the 
available corroboration in the case of 


Verma the learned Sessions Judge said: 
“At the same time it must be admitted that 
the prosecution evidence does cast grave suspicion 
on Verma and while I do not think there is 
sufficient corroboration of the approver's story to 
make it safe to convict Verma, yet the defence 
have not produced strong enough evidence to 
enable me to hold that the approver’s story against 
Verma is altogether false.” ‘ 


The learned Judge and the assessors 
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both saw and heard Feroze Khan in the 
Witness-box; and upon’ his story both the 
Judge and the assessors convicted the ap- 
pellants; unless they had believed it, there 
could not possibly have been a conviction. 
The questions therefore for this Court to 
consider are: (1) Whether the trial 
Court was right in believing the story of 
Feroze Khan against the appellants ; and 
(2) Whether since Feroze Khan on his 
own confession played an important part 
in the carrying out of the crime, the Ses- 
sions Judge was right in holding that 
there was enough corroboration from other 
sources of Feroze's evidence to implicate 
each of the appellants and to establish the 
identity of each of them in connection 
with the murder of the deceased. 

Feroze Khan's story against the appel- 
lants, as I have said, convinced the Court 
below. Efforts were made to show that 
Mr. Bhattercharjee of the Criminal 
Investigation Department had helped 
him to concoct it. Mr. Bhattercharjee 
arrived at Mandalay from Rangoon at 
3-30 P. m. on November 13, to take up the 
investigation in this perplexing case. He 
interviewed each of the accused on 
November 14; he took a statement from 
Feroze on the 15th and Feroze made his 
Statement to the District Magistrate’ at 
Srm. on 15th. Mr. Bhattercharjee had 
no Connection with Police matters at May- 
myo, and no motive, so far as can be seen, 
for concocting any false story against an- 
other Police Officer such as Verma was. 
He had not, so far as is known, ever had 
anything to do with Verma before. 

In any case, he does not seem to have 
had the opportunity to coach Feroze so 
fully as is suggested. Feroze's evidence 
at the trial was described by the Sessions 
Judge as “detailed and coherent.” Had 
his first statement been inspired by sug- 
gestion noone could remember all the 
inspirations and suggestions in such a 
long narrative over a period between 
November 15, and the following February, 
and the ultimate evidence must have 
been marked by discrepancies from the 
original statement which would have been 


of the greatest value to the defence. But, 
in the exercise of their discretion. 
Counsel for the defence made no real 


effort to disclose any such discrepancies, 
nor were they able toshake the consistency 
of Feroze’s story. Feroze was arrested on 
October 15, and was in the lock-up in 
Mandalay for about a fortnight, after 
“waich he wasia jail. After Bhatterchar- 
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jee had arrived on November 13, and 
Feroze had made a statement, search was 
made forthe knife which, Feroze declar. 
ed, had been thrown away in the vicinity: 
there was some delay in making this 
search. 

One Muhammad Khan who was arrested 
had made a statement from which he 
afterwards withdrew; it required to be 
checked, and the houses of the accused 
persons required careful searching. These 
matters were of paramount importance. 
Finally when itwas determined to enlist 
the aid of troops in looking for the knife, 
there was a military holiday which delayed 
matters a day further. Buton Novem- 
ber 22, a search was made and a knife 
was found; it was ata very considerable 
distance from the body; its point was 
sticking into the ground and it has sume 
small hloodstains on it; whether it was the 
knife used in the murder must ever re- 
main matter of conjecture. The defence 
sought to say that the knife was planted 
there at the instigation of Bhattercharjee 
after Feroze had made his statement; it 
was also contended that the extent and 
nature of the bloodstains made it difficult 
to draw any conclusion asto whether it 
had been used in the murder or not. If 
Bhattercharjee had caused it to be plant- 
ed there, it would certainly be surpris- 
ing that the bloodstains were not more 
covincing. We may content ourselves 
with saying that Hasham was found un- 
doubtedly stabbed, but that the weapon 
used has not been satisfactorily identified. 
What really matters is not whether the 
Weapon was found, but whether it is 
proved that the appellants were present 
aiding and abetting in the murder which 
undoubtedly was committed. 

The corroborative evidence of Feroze's 
story which was adduced by the Crown 
against the appellants may be convenient- 
ly summarized under three heads: (1) 
Evidence that Gafoor, or Gafoor with an- 
other Burman, or Gafoor with E Saung, 
wasin Maymyo with Hasham prior tothe 
murder at various times; and, ïnally, that 
Feroze, Gafoor and E Saung were seen 
driving of together just before the time 
of the murder as given by Fervoze. (2) 
Evidence that on the day after the mur- 
der Gafoor and Feroze visited a shop- 
keeper named Kannaya to get the blood- 
stained cushion repaired, and subsequent- 
ly were each present atthe purchase of 
oilcloth from one Bholat, a merchant in 
the bazaar. (3) Hvidence that on the 
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day after the murder E Saung told Janna, 
(a taxi-driver in Maymyo who had seen 
appellant in Maymyo with Gafoor the pre- 
vious day), that he had returned to 
Mandalay in Feroze’s car with Gafoor and 
another Burman. 

Dealing first with the evidence of asso- 
ciation before the murder: on or about 
September 29 or 30, there was evidence 
` that Gafoor was .at U Shwe Hman's house 
in Maymyo drinking with Hasham in 
the evening. U Shwe Hman himself says 
so; Daw Yi, Hasham's wife, says 80 ; 
and Maung Gyi, a blacksmith of Maymyo, 
also says so. No evidence is given con- 
necting E Saung with this association on 
September 29 or 30. On the night of 
October 9, however one Pulloo Khan, 
who is a car driver of Maymyo, says that 
Gafoor and E Saung together visited his 
house and slept there saying they were 
going to Mandalay next morning. At the 
trial this witness said he had known E 
Saung for abouta year. On October 10, 
Tha Hnit, another Maymyo taxi driver, 
saw both Gafoor and E Saung together at 
the tea-shop of one Bakshu in Maymyo and 
he is corroborated, at least so far as Gafoor 
is concerned, by a milkman who supplies 
milk to this shop, aman named Mohamed 
Sherif. We now come to October 11. 
Three witnesses say that on this date 
Gafoor:and E Saung were together at 
Bakshu's tea-shop. They are Bakshu him- 
self, Jamma and Ba Cho. Each of these 
witnesses positively indentifies each of the 
appellants. Bakshu, the shop proprietor, 
Temembers that Gafoor gave him a five 
rupees note to be changed, and that the 
servant he sent out came back without the 
change because the note was a 
bad or old one. Mohamed Sheriff remem- 
bers this incident though he does not 
speak as to the presence of E Saung. 
In addition, Mohamed Sadiq says that 
just before 6 p.m. he saw Gafoor and 
two Burmans drinking inside Bakshu’s 
shop while Feroze was outside. This 
witness is servant to an officer in . the 
Rifles. 

The defence tried to shake Bakshu’s 
evidence and alleged that Jamna was of 
bad character and gave tutored evidence; 
nothing was alleged against Ba Cho. 
But the learned Sessions Judge believed 
the evidence of these witnesses on this 
point. Important evidence was also given 
by Maung U who said that at 6-30 or 
7p. M. he saw Feroze driving a car with 
Gafoor asa passenger and stop it near 
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the corner of Maymyo ‘bazaar. E 
Saung and another Burman then got into 
it and the car moved off. No allegation 
was made against the character of this 
wilness by the defence. If this story is 
believed Feroze and the two appellants 
were in Feroze’s car as Feroze in his 
evidence says they were, at about an 
hour before the time at which Feroze 
says the murder of Hasham took place. 
But if further evidence can be believed, 
they were all seen together at an even 
later stage; and were seen in the com- 


pany of deceased. Another car driver, 
Abdul Shakoor, says that Feroze’s car 
with the appellants in it stopped in 


front of a tobacconist’s in Nyandan, which 
may be described asa suburb of Maymyo: 
he gives the hour as 7-30 r. mM. Hasham 
appeared atthe tea-shop kept by a man 
named Muslim; he read the: newspaper: 
Gafoor gave Hasham betel packets and 
then a cigarette. Hasham then went off 
in the car driven by Feroze with the 
two appellants and another Burman. 
This witness was attacked on the two- 
fold ground that he declared he wasin 
the service of a Mrs. Girling, whereas it 
appeared later that he had left her service 
two and a half years previously. and 
that he had been at one time sentenced — 
to seven years for stabbing his wife. 
The learned Sessions Judge felt a doubt 
about his evidence: there was no identi- 
fication parade butit so happens that 
another witness, Kyauk Lon, identifies 
each of the appellants as being in Feroze’s 
car when it stopped outside the tobac- 
conist’s. Efforts were made to attack 
Kyauk Lon’s evidence on the ground that 
he was a procurer of women, but the 
Sessions Judge saw no reason why his 
evidence should not be accepted. 

It is urged by the defence that two wit- 
nesses who were called for the prosecution, 
Tha Hnit and Ba Cho, gave strong evi- 
dence on behalf of the appellants. Tha 
Hnit’s evidence before the Magistrate 
was put in. He was called to give evidence 
of seeing appellants at Bakshu's shop 
on their earlier visit the day before the 
murder, but on being asked if he had 
seen Hasham, he said he had seen deceased 
in Feroze's car on the night of the murder, 
Feroze driving and Hasham_ sitting on 
the back seat. Witness parked his car 
behind Feroze’s car and then Feroze 
drove off. This evidence, the defence 
suggests, shows that appellants were not 
there on the last part of the drive for 
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which Hasham was taken, and this evi- 
dence was repeated at the Sessions trial. 
Ba Cho, called by the ‘prosecution, who 
gave evidence as to the appellant's presence 
earlier in the evening said that he also 
parked his car behind Feroze’s car when 
the latter was stationary near the bios- 
cope. But neither of these witnesses saw 
the other so far as can be ascertained; 
“their evidence on this point appears to 
be contradictory and unreliable, andit is 
not surprising that preference was given 
to the testimony of Abdul Shakoor and 
Kyauk Lon. In referring to the events of 
October 1], I have only dealt with the 
principal witnesses, at all events against 
Gafoor; ‘there were other witnesses 
called. It is only necessary to say that 
as regards each of the appellants the 
corroboration of Feroze’s story as to what 
happened upto within a very short time of 
the murder was ample. 

On October 12, Feroze, Gafoor and 
E Saung were back in Mandalay. The 
witness Kannayya, who is a motor car 
hood-maker, corroborates Feroze’s evidence 
by saying that one morning Feroze and 
Gafoor came to his establishment and 
showed him the cushion from the back of 
Feroze’s car (which is an exhibit in the 
case.) Feroze asked him to repair it 
saying that oil had fallen on it: some 
material had been cut away and there 
was a hole four or five inches acress and 
some sticky substance round the hole. 
He suggested a new cover and Feroze 
and Gafoor went off to purchase the 
material and returned with some oilcloth. 
Witness made the cover and Feroze 
paid for it and they took it away. Feroze’s 
story of where they bought the oilcloth is 
further corroborated by Bholat, a shop- 
keeper in the bazaar at Mandalay, who is 
able to fix the date as Ocotber 12, by 
reference to his books which show that 
4 yards of oilcloth (which is the exact 
amount that Feroze says he purchased) 
was sold on that day. And Bholat further 
says that having looked at these books 
he now remembers that Feroze and Gafoor 
were the persons to whcm he sold the 
gilcloth: he poinied out the appellant 
Gafoor, in Court. An effort was made to 
show that Kannaya had described Gafoor 
as tall, whereas he is short. ‘The Sessions 
Judge pointed out that Gafoor was a 
big-built man, and that this is what the 
witness may have meant. But  Bholat 
clinched the matter by picking out Gafoor 
in Courte The* evidence of these -two 
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witnesses is of the highest importance, 
The Sessions Judge remarked in his judg- 
ment that it seems too great a coincidence 
that Feroze should have picked Bholat out 
of all the traders in the bazaar as the 
man who sold the oilcloth to Gafoor and 
himself, and should have given him the 
date; and that then, on looking at Bholat’s 
books there was an entry of a sale 14 yards 
on that date, just as stated by Feroze. 
This Court agrees with the learned Sessions 
Judge. 

Then again, on October 12, the witness 
Jamna says that he met E Saung in 
Mandalay, and having seen him on the 
previous day in Maymyo asked him in 
whose car he had come down on the 
previous night. At this time, of course, no 
one except those concerned in it knew of 
the murder, and E Saung replied that 
he had come down to Mandalay with Feroze, 
Gafoor and another Burman, and that 
Washam was not with them. This agrees with 
the statement of Feroze that after Hasham's 
murder they all came down to Mandalay 
together. The defence contend that E 
Saung would not implicate himself by 
such a statement to Jamna, but it was 
the natural statement to make having re- 
gard tothe fact that the dead body had 
been left at the side of the jungle, that 
no one knew of the murder, and that 
Jamna had seen the whole party together 
in Maymyo on the afternoon before. It 
gave rise 10 nO immediate inquiry or sus- 
picion such as any other statement might 
have done. This Court is of opinion that 
all these pieces of evidence from links in 
a chain of corroborative evidence which 
bears out the story of the approver at 
every point where itcould well be tested. 
As has often been pointed out it is not 
necessary that the story of an accomplice 
should be corroborated in every detail of 
the crime, nor is it necessary that the 
corroborative evidence should itself be 
enough for conviction; if that were so, the 
evidence of the accomplice would not be 
needed at all. When itis established that 
there are good grounds for believing the 
accomplice’s story by reason of existence 
of corroboration on material points impli- 
cating any of the accused, the Court can 
safely come to a conclusion as to the 
truth of the whole story on uncorroborated 
points so far as they implicate the same 
accused persons. 

The Sessions Judge examined exhaus- 
tively the defences set up by Gafoor and 
E Saung. The Appellants’ Counsel agreed 
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that he had accurately summarized Gafoor’s 
story, which was that U Shwe Hman had 
agreed to buy a quantity of opium from 
Feroze and handed Rs. 1,000 or Rs. 2,000 
to Hasham who was the intermediary; that 
that Hasham had gone off in TFeroze’s 
ear to get the opium, and that Feroze 
murdered the deceased alone, possessing 
himself of the money and giving no 
opium in exchange forit. This story was 
mere theory and was rightly rejected. 
Gafoor says that he was never with the 
other accused but arrived at Maymyo 
with a Burman from Lashio at 4P. M. 
and was with him at Bakshu’s shop: 
he does not say who the Burman 
was: he can give no reason why a cons- 
piracy to give false evidence should be 
directed against him. A witness named 
Sri Harkar was called at the Sessions 
Court to say that he saw Gafoor speak 
with Hasham and then walk away; his 
evidence is designed to corroborate the 
suggestion emanating from Tha Hnit and 
Ba Cho and to show that only Feroze 
was with Hasham during Hasham’s last 
moments; but this witness’s name was 
only given in at the Sessions Court after 
the evidence of Tha Hnit and Ba Cho 
was given. He was a last moment wit- 
ness. He tried to corrobarate the evidence 
that two cars driven by Burmans were 
parked behind Feroze’s car. He also told 
the Court that he informed Verma of 
what he had seen two days after Hasham 
had disappeared and before the finding 
of the body. If this were true, it seems 
incredible that he was not called by the 
defence, (or that his statements were not 
investigated), at a much earlier stage. 
Another witness named Abdul Razak 
came forward to say that he drove Gafoor 
down. in his taxi to Mandalay on the night 
of October 11. He was not examined 
by the Police. And. again it seems in- 
credible that if Gafoor’s story were true 
he should not have immediately told the 
Police of his having driven back to Man- 
dalay that night with Abdul Razak. The 
witness is a taxi driver in Mandalay and 
he failed to convince the Sessions Court 
of his reasons for having been in Maymyo 
at all on that particular day. E Saung's 
defence was an alibi described by the 
Sessions Judge as “of the usual type.” 
None of his witnesses was cited by the 
appellant to the Police to prove his inno- 
cence during the time he was in arrest. 
_ It was an eleventh hour alibi put forward 
by friends who were sorry for him and 
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anxious to help him. It is not, however, 
upon the rejection of the defences put 
forward by the’ appellants, but upon the 
affirmative evidence adduced by the prose- 
cution, that their convictions must rest. 
At no point was it necessary for the ap- 
pellanis to prove their innocence or to 
explain how or by whom the murder was 
committed. It was for the prosecution 
to prove their guilt beyond all reasonable 
doubt, and we have come to the conclu- 
sion that the prosecution has succeeded 
in that task. No point which could pos- 
sibly be urged on behalf of either of the 
appellants was overlooked by their Counsel 
in the course of his exhaustive review of 
the judgment and of the whole of the evi- 
dence. The Court has, however, decided 
that each of the appellants was rightly 
convicted and accordingly the convictions 
of Gafoor and E Saung for the murder of 
Hasham will each of them be affirmed. 
Passing to consider the question of sen- 
tence, there are no grounds which the 
Court can see which would justify us in 
interfering with the sentence of death 
passed upon Gafoor. 

He took the principal part in this affair 
once he had been approached by Feroze, 
and he brought the Burmans to sit in the 
back of the car with Hasham when one, 
or other, or both of the Burmans, killed 
him. He wormed his way into Hasham’s- 
confidence in order to lure him to his 
death, and his part in the crime was cold- 
blooded and calculating. In his case the 
sentence of death is confirmed. With re- 
gard to E Saung the Court has felt some 
hesitation. On the one hand he was 
actually sitting in the back of the car at 
the time of the murder, and he helped to 
drag out the dead body of the victim : he 
bore no grudge against Hasham and had 
suffered no provocation: he knew per- 
factly well what he was there for, and he 
took part in the murder because two men 
might be necessary in the back seat of the 
car to overpower Hasham. 

On the other hand, the other Burman, 
according tothe case for the Crown, was 
a man of 27 years of age who had a pre- 
vious criminal record. It is more than 
probable that this Burman did the actual 
killing. Feroze’s story is that when 
Hasham called on him to stop the car, Ba 
Thaw said: “Drive on quickly” and kicked 
Feroze on the shoulder. Then, when the. 
kicking noise made by Hasham had stop- 
ped, Gaffoor said: ‘Ba Thaw, is it 
finished?” and Ba Thawereplied: “ He is 
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dead:” The case against Ba Thaw had not 
been brought home to him according to 
thé learned Sessions Judge and he has, 
therefore, been acquitted, E Saung is only 
20 years of age; he has never been con- 
victed before; he has previously been 
Gafoor’s motor driver, and it is just pos- 
‘sible that he was to some extent under 
Gafoor's domination and control, and was 
the tool of men older than himself. We 
have come to the conclusion, bearing all 
these matters in mind, that in his case 
the proper sentence is not the death sen- 
tence but one cf transportation for life. 
The convictions against each of the ap- 
pellants will accordingly be confirmed; 
-the sentence of death upon Gafocr will be 
confirmed ; and the sentence of death 
upon E Saung will not be confirmed but 
will be altered to one of transportation 
for life. 

Baguley, J.—I agree with the order 
proposed by my Lord, the Chief Justice, 
and in view of the exhaustive way in which 
the evidence has been dealt with in his 
judgment and in the judgment under 
appeal, there is no necessity for me to go 
into it in every detail. 

In an appeal in which the only question 
is a question of fact, and whether the 
evidence on the record is sufficient to 
support the findings of the trial Court, 
the appellants are bound to have a difficult 
task in a case like the present one when 
there is on the record ample evidence, 
if it is believed, to support the convic- 
tions, and the point for decision is whe- 
ther there is enough of this evidence 
waich can be accepted with safety. So 
far as the present appellants are con- 
cerned, the learned Sessions Judge agreed 
with all his four assessors in holding that 
there was enough reliable evidence to 
support the convictions, and it is well 
known that in this province assessors are 
not inclined to attach much weight to the 
evidence of an approver. Are there any 
signs that the learned Sessions Judge has 
been inclined to lean towards the side 
of the prosecution and to accept without 
sufficient examination the evidence put 
forward by the Crown? After a careful 
examination of the record I am satisfied 
that he did no such thing; in fact in some 
instances he has inclined in the opposite 
direction. For instance when the Crown 
sought to support the evidence of the ap- 
prover by putting in evidence his state- 
ment made pefore the District Magistrate 
as a witness (he was no longer an accused 
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person as he had already been tendered 
a pardon) to show that from that early 
date right up to the date of the trial he 
had been telling the same story, the learn- 
ed Sessions Judge refused to admit it as 
evidence relying solely on s. 24, Evidence 
Act, never dealing with the question of 
whether it might not be admissible under 
s. 157 of the same Act. Again in con- 
sidering the question of the necessity for 
corroboration of the evidence of an accom- 
plice he states in his judgment that 


“the law requires that even when one believes an 
approver's story one should not convict unless there 
is suffieint corroborative evidence... 


This certainly goes beyond the require- 
ments of the law, vide s. 133, Evidence 
Act, and the definition of proof contained 
in s. 3. The proviso (b) to s. 114 with 
regard to the evidence of an accomplice 
introduces no element of compulsion. I 
do not say that in a case of this kind the 
learned Sessions Judge was wrong in exer- 
cising the rule of prudence that he did, 
but I merely mention the point as show- 
ing that the learned Sessions Judge re- 
quired the evidence for the Crown to pass a 
test even more stringent than that required 
by the wording of the Evidence Act which 
contains the whole of the statute law on 
this subject in this province. 

Yet again, in considering the case against 
E Saung, he omits any reference to the 
evidence of Jamna, which appears to me 
very important. I take it that he does 
so because of his remarks about this wit- 
ness on p. 30. He discredited him partly 
because he had been convicted under the 
Motor Vehicles Act and also of adultery. 
Now a witness may be discredited because 
he his been convicted for one of two 
reasons: (1) because the offence that he 
has committed shows a certain amount of 
moral obliquity; or (2) because it has re- 
sulted in the witness having spent some 
time in jail in company with men persum- 
ably of bad character, which association 
may very possibly have contaminated him. 
Now convictions under the Motor Vehicles 
Act, asa rule, are petty in nature result- 
ing in fines only ; an obstruction, parking 
in a prohibited area, driving with an 
expired licence, exceeding the speed limit, 
etc., are certainly not offences which sug- 
gest that the offender is untruthful or of 
a depraved character. A conviction for 
adultery in this country is very much the 
same as appearing as a respondent or co- 
respondent in the Divorce Court in Eng- 
land, and that is not generally regarded 
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there as carrying with ıt the suggestion 
that the man is unreliable as a witness 
with regard to matters entirely unconnect- 
ed with that particular matrimonial offence. 

It was, however, urged before us that 
his evidence with regard to E Saung's 
statement about his journey down from 
Maymyo made the day after the murder 
was too wildly impssible to be believed. 
No criminal, it was argued, would ever 
have made a statement so incriminating 
against himself. It seems to me that the 
making of such a statement by E Saung 
is by no means impossible, in fact a clever 
criminal would most probably have made 
it without the slightest hesitation. At the 
tíme it was made it was in no sénse an 
admission, and so far 98 one can seé, it 
could never have had the effect of an admis- 
sion unless some one turned approver, 
a possibility that E Saung at the time 
could not have envisaged. On the drive 
down no crime had been committed. It 
was quite possible that some one might 
have seen E Saung in Feroze’s car, and 
no investigating Police Officer will ever 
have his suspicion aroused by a true ad- 
mission of an apparently innocent act. On 
the other hand an untrue denial of an act 
apparently innocent is always liable to 
start the investigator pondering as -to 
why the untrue denial should have been 
made. 


Another example of how careful the 
learned Sessions Judge was to assure him- 
self of the truth of the approver's evidence 
can be seen in the way in which he dealt 
with the witnesses called for his defence 
by Ba- Thaw, one of the  co-accused 
who was acquitted. The learned Judge 
considered that the prosecution case against 
Ba Thaw had not been made out. He 
would have been quite correct had he 
stopped there and ignored all the witnesses 


called by Ba Thaw for his defence. Their ` 


man was getting off, why worry about what 
his defence witnesses had said in his 
favour ? Nevertheless the learned Judge 
examined all their statements at length to 
see whether by any chance, by completely 
vindicating Ba Thaw, they might possibly 
place some discredit as a whole upon the 
approver’s evidence. I am unable to see 
any traces throughout the proceedings of 
the learned Sessions Judge being too ready 
to accept the Crown evidence. He seems 
to have approached it in every instance 
in a spirit of criticism and has accepted 
none of it until it completely justified itself 
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to him and came out successfully - from 
every test that he could put to it. 

Our attention was repeatedly drawn to 
the fact that there were four accused 
persons sent up for trial, two had been 
acquitted and the approver’s story had, 
therefore, been rejected as against them 
and so it could not be accepted as regards 
the remaining two. This argument to my 
mind misreads the judgment. It seems 
to me that the learned Sessions Judge 
really accepted the whole of the approver's 
evidence as a man. Ile only felt himself 
unable as a Judge to act upon it in con- 
nection with Ba Thaw and Verma because 
he felt bound to follow the rule of prudence 
with regard to the necessity for corrobora- 
tion that has been superimposed upon the 
Evidence Act by certain of the High 
Courts. This Court has not had the 
advantge that the trial Court had, of seeing 
the wilnesses and hearing them examined, 
and without that advantage it is impossible, 
after a perusal of the evidence, and noting 
the way in which the learned Sessions 
Judge approached it, to say that he was 
wrong in convicting these two accused 
persons. 


D. Appeal dismissed. 


OUDH CHIEF COURT 
First Civil Appeals Nos. 11, 21, 22, 59, 60, 61, 
65 and 75 of 1936 


and. 
Miscellaneous Appeal No. 8 of 1936 
July 31, 1936 
Srivastava, AG. C. J. AND Zta-UL-Hasan, J. 
Lala MAHADEO PRASAD—DEFENDANT 
— APPELLANT 


VETSUS 
Bhaiya LAT BAKHSH SINGH— 


PLAINTIFF —RESPONDENT 

U. P. Agriculturists’ Relief Act (XXVII of 1934), 
s.33—Suit for accounts under s3. 33—Appeal against 
decree—Maintainability of—Civil Procedure Code 
(Act V of 1908), s, 96—Appeal—Forum—V aluation 
of suit above Rs, 5,000—Suit decided by Subordinate 
Judge before Chief Court addedexplanation to r. 268, 
Oudh Civil Rules—Appeal, if lies to High Court. 

Under s. 96, Civil Procedure Code, an appeal is 
maintainable against a decree passed in a suit for 
account under s. 833, P. Agriculturists’ Relief 
Act, 1934. The Agriculturists’ Relief Act is no doubt 
a special Act, but the trial of suits under s. 33 of 
that Act is referred to the ordinary Civil Oourts. The 
Act, being merely silent as regards the right of 
appeal, the general provisions contained in s. 96 of 
the Code of Civil Procedure in regard to the right of 
appeal, from decisions of Courtseof original civil 
jurisdiction, must apply. Secretary of State for India 


1936 


in Council v. Chelikani Rama Rao (l), Maung Ba 
Tha v. Ma Pin (2), Hem Singh v. Basant Das (3), 
and National Telephone Co., Ltd. v, His Majesty's 
Postmaster-General (4), relied on. 

Where the valuation of a suit under s. 33, U. P. 
Agriculturists’ ‘Relief Act is over Rs. 5,000, and 
has been decided by the Subordinate Judge before tha 
Chief Court added an explanation to r. 268 of the 
Oudh Civil Rules the effect of which is that suits 
under s. 330fthe U. P. Agriculturists’ Relief Act 
have to be valued for the purposes of the Suits 
Valuation Act at such amount exceeding Rs. 100, 
and not exceeding Rs. 500,-as the plaintiff may state 
in the plaint, an appeal against the decree lies to the 
High Court. Raja Sri Pratab Bahadur Singh v. 
Rajo Barkhondi Mohesh Pratab Narain Singh (5), 
applied. ` 

F.C. A. against the order of the Sub- 
ordinate Judge, Gonda, dated October, 12, 


1935. 


Judgment.—All these appeals arise out 
of suits for account instituted in the 
Courts of Subordinate Judges under s. 33 
of the United Provinces Agriculturists’ 
Relief Act, 1934. The office was-doubtful 
whether any appeal lay against the decrees 
passed in these suits, and if so, whether 
the appeals lay to’ this Court or to the 
District Judge. The appeals have, there- 
fore, been put before us to-day for deci- 
sion on the two questions just mentioned 
raised in the office reports. 

As regerds the first question whether 
decrees passed under s. 33 are appealable 
or not, the Act itself is slient on the 
point and makes no specific provision for 
‘appeals against such decree. It may be 
noted that ss. 5and 22 ofthe Act make 
express provision for appeals against 
orders passed on certain applications made 
under the Act. Section 33 provides for 
a suit for account and contemplates a 
decree being passed in the suit. It pro- 
vides that the Court shall after taking 
necessary accounts declare the amount 
which is still payable by the plaintiff to 
the defendant. We have no doubt that 
where such a declaration is made in the 
suit it would constitute the formal ex- 
pression of an adjudication which, so far 
as regardsthe Court expressing it, would 
conclusively determine the rights of the 
parties with regard to the matters in con- 
troversy in the suit and would therefore 
be regarded as a decree within the mean- 
ing of the definition of that term con- 
tained in s. 2 (2) of the Code of Civil 
Procedure. Section 33 further provides 
that if any money is found payable to 
the defendant, the Court shall on the 
application of the defendant “pass a decree 
in favour of the defendant.” Similarly cl. 
(3) of the section provides that 
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“Tf the defendant is found to have been over- 
paid, the Court shall pass a decree for refund of 
the amount of such overpayment in favour of the 
plaintiff.” 

Thus it seems perfectly clear that whe- 
ther the Court merely makes a declaration 
or passes a decree for money, in either 
case, the adjudication must be regarded 
as a decree. Jt is therefore difficult to 
believe that while litigants were expressly 
given a right of appeal against certain 
orders passed on applications made under 
the Act this right should have been in- 
tended to be denied to them in the case 
of decrees passed in a regular suit such 
as is provided for by s. 33 of the Act. The 
reason for no express provision being 
made for appeals against decrees passed 
under this section seems to have been that 
it was assumed that the decrees would be 
appealable under the general provisions 
of the Code of Civil Procedure. Section 
96 of the Code of Civil Procedure lays 
down that save where otherwise expressly 
provided in the body of this Code or by 
any other law forthe time being in force, 
an appeal shall lie from every decree 
passed by any Court exercising original 
jurisdiction to the Court authorised to 
hear appeals from the decisions of such 
Court. Admittedly there is no provision in 
the Agriculturists’ Relief Act prohibiting 
appeals against decrees passed under s. 33 
of thas Act. We are, therefore, of opinion 
that the present appeals are maintainable 
under s. 96 of the Code of Civil Procedure. 

In Secretary of State for India in Council 
v. Chelikanit Ruma Rao, L. R. 431. A. 192 
(1), the question was about the maintain- 
ability of an appeal to the High Court 
against a decree of the District Judge 
passed upon appeal from the decision of 
the Forest Settlement Officer under the 
Madras Forest Act, 1882. It was held 
by their Lordships of the Judicial Com- 
mittee that the decree was appealable to 
the High Court under, and subject to, the 
provisions of the Code of Civil Procedure. 
In the course of their judgment their 
Lordships observed as follows: 

“The claim wasthe assertion of a legal right 
to possession of and property in land; and if 
the ordinary Courts of the country are seized 
of a dispute of that character, it would require, 
in the opinion of the Board, a specifie limitation 
to exclude the ordinary incidents of litigation, 
The objection taken is accordingly repelled.” 


In Maung Ba Thaw v. Ma Pin, L. R. 61 


(1) 431 A 192: 35 Ind. Oas. 902; 31 M L J 324; 20 
O W N 1311; (i916) 2 M W N 224; 39 M 617; 14 AL 
J 1114; 20 M LT 435; 4 L W 486;18 Bom LR 1007; 
25 C L J 69 (PO). 
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I. A. 158 (2), an objection was raised about 
the competency of an appeal to the 
Privy Council against a decision passed 
under the Provincial Insolvency Act. It 
‘was observed that when a right of appeal 
is given to one of the ordinary Courts of 
the country, the procedure, orders and 
decrees of that Court will be governed by 
the ordinary rules of the Code of Civil 
Procedure and therefore it was held that 
an appeal from the decision of the High 
Gourt lies to the Privy Council under 
and subject to, the Code of Civil Pro- 
cedure. 

Again recently in Hem Singh v, Basant 
Das, L.R. 631 A. 180 (3), relying on the 
principles enunciated in the two cases 
above-mentioned their Lordships of the 
Judicial Committee held that the pro- 
visions of the Code of Civil Procedure 
with reference to appeals to His Majesty 
in Council apply to the decrees of the 
High Court made on appeals under s. 34 
ofthe Sikh Gurdwaras Act, 1925. The 
following observations made by the House 
of Lords in National Telephone Co., Ltd. 
v His Majesty's Postmaster-General, (1913) 
A.C. 546 (4), referred to in Hem Singh v. 
Basant Das, l. R. 63 I. A. 180 atp. 189 (3) 
may also be usefully quoted: 

“When a question is stated to be referred to 
an established Court without more, it imports 
that the ordinary incidents of the procedure of 
that Court are to attach and also that any general 
right of appeal from its decisions likewise attaches” 
(per Viscount Haldane, L. C).- 

The principle enunciated in the above 
cases fully supports the view expressed 
by us. The Agriculturists' Relief Act is 
no doubt a special Act, but the trial of 
suits under s. 33 of that Act is referred 
to the ordinary Civil Courts. The Act 
being merely silent as regards the right 
of appeal the general provisions contained 
in s. 96 of the Code of Civil Procedure 
inregard to the right of appeal from 
decisions of Courts of original civil juris- 
diction must apply. We hold accord- 
ingly. 

The next question is as regards the 
forum of appeal. It may be noted that 
the valuation of all the suits which have 


(2) 61L IA 158; 148 Ind. Oas. 1;6 R PC114; A I 
R 1934 PC 81; 11 O WN 418; 39 L W 418; 38 O WN 
449; (1934) A LJ 358; 66 M L J 401; 36 Bom L R 
497, 12 R 194; (1934) M W N 284(P O) < 

(3) 63 I A 180; 161 Ind Cas. 529; A I R 1936 PC 
93; 19360 L R182; 43 LW 443;8RPO193;2 BR 
383; (1936) M W N 341; 17 L 146; 40 C W N6810; 38 
Bom. L R 479; 38P L R 378; 63 C LJ 390 (P. 0). 

{4 0913) A O 546; £2 L J K B1197; 109 L T 562; 
57 8 J 661; 29 T L R637. 
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given rise to these appeals was over 
Rs. 5,000. They were instituted, as already 
stated, in the Courts of Subordinate 
Judges. Trial proceeded in the Courts of 
the Subordinate Judges without any ob- 
jection by the defendants. The defend- 
ants not only acquiesced in the jurisdic- 
tion of the Subordinate Judges who tried 
the suits, but in a few of these cases, 
whose the suits were originally instituted 
in the Courts of Munsifs, the defendants 
objected to the jurisdiction of the Munsifs 
and on their objection the plaints were 
returned and presented in the Court of 
the Subordinate Judges. The office has 
pointed out that on January 17, 1936, the 
Chief Court added an explanation to r. 268 


of the Oudh Civil Rules, the effect of 
which is that suits under s. 33 of the 
P.  Agriculturists’ Relief Act 


have to be valued for the purposes of 
the Suits Valuation Act at such amount 
exceeding Rs. 100 and not exceeding 
Rs. 500 asthe plaintiff may state in the 
plaint. The result of this is that now all 
suits under s. 33 irrespective of the amount 
of money involved in the suit will have 
to be valued ata sum below Rs. 500 and 
would be cognizable by the Munsifs. It 
is, however, agreed that all the suits 
which have given rise to the present ap- 
peals were not only instituted but also 
decided before the above-mentioned ex- 
planation was added tor. 268 In Raja 
Sri Partab Bahadur Singh v. Raja Bar- 
khandi Mahesh Partab Narain Singh, 1936 
O. W. N. 132 (5), which was also a suit 
under s. 33 of the U. P. Agriculturists’ 
Relief Act it was held by a Bench of 
this Court, of which one of us was a 
member, that where a plaintiff submits 
to a Court’s order allowing defendant's 
objection to the valuation of a suit for 
purposes of jurisdiction and thus the ques- 
tion of jurisdiction is decided between 
the parties, it cannot be re-agitated. This 
ruling fully applies to the cases referred 
to above in which on defendant’s objec- 
tion plaints were returned by Munsifs 
and subsequently presented to Subordi- 
nate Judges. The principle of the ruling 
may also be applied to the other cases. 
It should also be noted that such of the 
respondents as are represented before us, 
even now donot question the jurisdiction 
of the Subordinate Judges who tried the 
suits. Itis also clear that the trial of 
the suits by the Subordinate Judges has 
(5) (1936) O W N 182; 160 Ind. Cas. 461; 1936 OL 
R 76; 8 R O 261. : 
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in'no way prejudicially affected -the dis- 
posal of the suits. Taking all the circum- 
stances into consideration and in view of 
the provisions contained in s. 11 of the 
Suits Valuation Act we think that it must 
be taken that the Subordinate Judges 
had jurisdiction to try the suits and the 
guestion of jurisdiction should not be re- 
opened now. It follows from this that 
appeals against the decrees of the Sub- 
ordinate Judges, the valuation of the suits 
being over Rs. 5,000, lie to this Court. 
N. : Order accordingly. 


NAGPUR HIGH COURT 
Criminal Revision Application No. 295 
of 1935 
February 24, 1936 
GRILLE, J. 
W. Y. ZINCKE—APPLIOANT 
versus 
EMPEROR—Opposits PARTY 
Criminal Procedure Code (Act V of 1898), s. 188— 
Jurisdiction conferred by s. 184—Nature of— 
Offence committed by European British subject out- 
side British India—Certijicate under s 188—-Ac- 
cused brought to be tried in British India—Question 
as to his claim to be tried as European subject 
when arises—Certificate under s. 188—H ffect of. 
For the purposes of criminal jurisdiction an accus- 
ed person is found wherever he is actually present 
whether or not he has been brought there against 
his will. Emperor v, Vinayak Damodar’ Savarkar 
(1) and Queen-Empress v. Maganial 2 followed. 
Where a European British subject who commits an 
offence outside British India is brought for trial in 
British India on a certificate being furnished by 
the Political Agent as required by the proviso to 
s. 188, Criminal Proredure Code, the certificate 
operates and the case may be dealt with as if the 
offence had besn committed in British India “ when 
any British subject commits an offence in the terri- 
tories of any Native Prince or Chief jin “India,” : 
that is, whether he is an Indian British subject ora 
European British subject, his claim tobe tried as a 
European British subject arises after the certificate 
has been furnished and it has been decided to deal 
with him as ifthe offence had been committed in 
British India. It will be open to him then at his 
trial inthe Court where he has been directed to 
stand his trial to plead that he is a European British 
subject, and the provisions of Chap. XXXII of the 
Criminal Procedure Code, will then operate. The 
certificate under s. 188 of the Oriminal Procedure 
Code, does not invest the District Magistrate with 
Jurisdiction to order the trial of a European British 
subject before a Magistrate of the First Class in 
Buitish India as is eet out in the application for 
revision. If the accused is a European British sub- 
. ject, the Magistrate can do no morethan hold an 
enquiry and commit him for trial; he cannot try 
him himself. ; 


Mr. W. G. Dutta, for the Applicant. 


Mr. W. R. Puranik, for the Crown. 
Order. —One W. Y. Zincke, an ex-Perma- 
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nent-way Inspector, G.I. P. Railway, was 
tried with two other persons who are Indians 
in the Court of the Railway Magistrate, 
Hoshangabad, in respect of offences punish- 
able under ss. 420, 408 and 120-8 of the 
Indian Penal Code committed at Bharkheda, 
a Railway Station in the Bhopal State. 
In the course of the trial Zincke pleaded 
that he was a European British subject 
and the Railway Magistrate (who was also 
the Sub-Divisional Magistrate, Hoshang- 
abad), found that as a Magistrate exercising 
jurisdiction over the Central Indian Railway 
lands he had no jurisdiction to try a 
European British subject, a plea which the 
accused Zincke raised in the course of the 
trial and which plea the Magistrate on 
examination upheld. He reported the case 
to the Sessions Judge for Railway lands as 
directed by that Court. After this the 
Political Agent in Bhopal furnished a cer- 
tificate under s, 188 of the Criminal Proce- 
dure Code that it was desirable that the 
accused persons should be tried in British 
India. The District Magistrate on this 
passed an order as follows: 

“The case will be tried by Mr. Kerawala, First 
Class Magistrate, Hoshangabad, as Sub-Divisional 
Magistrate, Hoshangabad. It will be an~entirely 
new trial.” 4 i ; 

Against this order the applicant Zincke 
has applied in revision. 

This Court is not concerned with what 
has taken place in the trial before Mr. 
Kerawala as Ratlway Magistrate having 
jurisdiction over offences committed in the 
Central India Railway lands. He has 
decided, and it has been accepted both by 
the Crown as well as by the applicant, 
that the Magistrate's decision that as a 
Railway Magisirate he had no jurisdiction 
over a European British subject is correct. 
That trial, therefore, is a nullity. The 
real question for determination is whether 
s. 188 of the Criminal Procedure Code is 
applicable to the case or no. Section 188 
runs as follows:— 

“When a Native Indian subject of Her Majesty 
commits an offence at any place without and 
beyond the limits of British India, or when any 
British subject commits an offence in the 
territories of any Native Prince or Chief in India, 
or when a servant of the Queen (whether a British 
subject or not) commits an offence in the territories 
of any Native Prince or Chief in India, he may 
be dealt with in respect of such offence as if it 
had been committed at any place within British 
India at which he may be found: 

“Provided that ‘notwithstanding anything in any 
ofthe preceding sections of this Chapter’ no charge 
as to any such offence shall be inquired into in 
British India unless the Political Agent, if there is 
one for the Territory in which the offence ia 
alleged to have been committed, certifies that, in 
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his opinion, the charge ought to be inquired into 
in British India; and, where there is no Political 
Agent, the sanction of the Local Government shall 
be required: 

Provided also, that any proceedings taken against 
any person under this section which would bea 
bar to subsequent proceedings against such person 
for the same offence if such offence had been 
committed in British India shall be a bar to 
further proceedings against him under the Foreign 
jurisdiction and Extradition Act, 1879,in respect of 
the same offence in any territory beyond the limits of 
British India”. 

For the purpose of this application the 
crucial words are: 

“when any British subject commits“an offence in 
the territories of any Native Prince or Chief in 
India... he may be dealt with in respect of such 
offence asif it had been committed at any place 
within British India at which he may be found.” 

It is not disputed that the applicant 
resides at JItarsi in the District of 
Hoshangabad. In Emperor v. Vinayak 
Damodar Savarkar (1) it was laid down 
that for the purposes of criminal jurisdic- 
tion an accused person is found wherever 
he is actually present whether or not he 
has been brought there against his will, 
and in an earlier case Queen-Empress v. 
Maganlal {2) the same principle is 
enunciated. In that case the decision in 
Queen v. Lopez (3), which is also referred to 
in Emperor v. Vinayak Damodar Savarkar 
(1), was held to be embodied in the principle 
underlying s. 188 of the Criminal Procedure 
Code. 

Mr. Dutt for the applicant contends that 
the principles laid downin these Bombay 
cases are far too widely stated, but he has 
been unable to show apy cases to the 
contrary and whether, asin Queen-Himpress v. 
Maganial (2), the accused had gone volunt- 
arily to the place where he was found or 
whether, as in Emperor v. Vinayak Damodar 
Savarkar \1),he wasforcibly brought, there 
js no doubt that an accused person is 
found at the place where he actually is. 
A certiticate having been furnished by the 
Political Agent, as required by the proviso 
tos. 188 of the Criminal Procedure Code, 
the offences could he dealt with as if they 
had been committed at the place at 
whichthe accused was found, that is to 
say at [tarsi which is only afew miles from 
the Railway Station cf Bharkheda where 
the offences are said to have been com- 
mitted. Tue argument then, that as a 
European British subject, the offence being 
triable by Railway Magistrate having 
jurisdiction over Railway lands, he was 

(1) 35 B 225; 10 Ind. Cas. 956; 13 Bom. LR 296; 
12 Cr. L J 358. 

(2) 6 B 622. 

(3) (1858) 27 L J M C 48; 7 Cox CC 431. 
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entitled to be tried in the -High-Court at 
Bombay, is immaterial, and the rights of 
any person asa European British subject 
are not in question in considering this 
section. The certificate operates and the 
case may be dealt with as if the offence 
had been committed in British India 

“when any British subject commits an offence in 
the territories of any Native Prince or Chief in 
India;”: 
that is, whether he is an Indian British 
subject or a European British subject, hia 
claim to be tried as a European British 
subject arises after the certificate has been 
furnished and it has been decided to deal 
with him as if the offence had been com- 
mitted in British India. i 

There is then no force in the main ground 
which is 

“that the learned District Magistrate had no 


jurisdiction to take away the right of the accused 
to be tried as a European British subject.” 


The direction of the District Magistrate 
does not imp y this. It is open to the 
applicant at his trial in the Court where 
he has been directed to stand his trial 
to plead that he is a European British 
subject, and the provisions or Chap. XXXIII, 
of the Criminal Procedure Code will then 
operate. The Political Agent, Bhopal, has 
admitted the correctness. of the decision 
that Zincke is a European British subject 
and thatclaim is not denied by the Crown 
before me. The applicant,.therefore, when 
he appears before the Sub-Divisional Magis- 
trate, has only to renew his claim to be ` 
tried asa European British subject and as 
the caseis a warrant case, he will, unless 
he is discharged under s. 209 ors. 253 of 
the Oriminal Procedure Vode, be committed 
to the Court of Session. The certificate 
under s. 188 of the Criminal Procedure 
Code does not invest the District Magis- 
trate with jurisdiction to order the trial 
of a European British subject before a 
Magistrate of the First Class in British India 
as is set out in the application for revision. 
If the accused is a European British 
subject, the Magistrate can do no more 
than hold an enquiry and commit him for 
trial; he cannot try him himself. - It follows 
then that the applicant, by the District 
Magistrate’s order, has lost none of his 
rights which he, as a European British 
subject may have, and the question that 
he should be tried in Bombay does not 
arise. The application in revision is ac- 
cordingly dismissed. 

N. : Revision dismissed. 
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LAHORE HIGH COURT 
Civil‘Revision No. 660 of 1935 
January 20, 1936 
Jat Lat, J. 

KHERATI LAL—PLAINTIFF—PETITIONER 

. versus ` 
JANKI PARSHAD—Derenpant— 
Oprostts Party ` 

Evidence—Expert evidenze—Admissibility—Sum- 
mary comparison of thumb impressions and not 
scientific comparison—Admiszsibrlity—Costs—Wit- 
nesses—Party calling witnesses but not examining 
them—Costs of such witnesses. : 

Where a finger print expert gives evidence mere- 
ly on his observation and summary comparison and 
not scientific comparison of the two thumb-impres- 
sions in Court, his evidence is not under the circum- 
stances admissible. 

Where a party summons witnesses but does not 
examine them in Court, the party is not entitled to 
the costs of such witnesses, 

C. R. from the order of the Senior 
eres Gurgaon, dated June ll, 
1935. 

Messrs. Mehr Chand Mahajan and Shamair 
Chand, for the Petitioner. 

Mr. Nanak Chand Pandit, for the Oppo- 
site Party. 

Order.—This petition is against the dis- 
missal of the petitioner’s suit by the Sub- 
Judge, First Class, with appellate powers, 
holding that the document on which the 
suit was based had not been proved to have 
been executed by the defendant. This on 
the face of it is a finding of fact which 
cannot be attacked on revision. But the 
Counsel for ihe petitioner contends that 
the conclusion of the learned Appellate 

Judge is based on inadmissible evidence. 
“The thumb-impression was sent for com- 
parison to the Finger Print Bureau at 
pillaur and the report was that it did not 
tally with- the admitted thumb-impression 
of the alleged executant of the document. 
The plaintiit, however, did not examine the 
finger print expert. Interrogatories were 
sent to-him at the instance of the defendant 
but the person examined was not the 
expert who had originally examined the 
thumb impression and had reported that 
it did not correspond with the admitted 
thumb impression. On .the other hand, 
-another expert was examined and he 
gave -evidence merely on-his observation 
and summary comparison and not 
scientific comparison of the _ two thumb- 
impressions in Court. Jn my opinicn this evi- 
dence was not under the circumstances ad- 
missible, i 

But the question is whether the conclusion 
of the lower Appellate Court is vitiated 
merely on this account An examination 
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of the judgment appealed against shows 
ihat the rest of the evidence produced 
by the plaintiff was considered tc be un- 
reliable. The case is before me on revision 
and I do not think that any good ground 
has been shown why I should under the 
circumstances remand the case to the 
learned Appellate Judge for re-dicision 
even on the finding that the evidence 
of the finger-print expert relied upon by 
him is inadmissible in evidence. ‘The pe- 
tition, however, must be accepted on the 
ground that in calculating the costs awarded 
against the pétitioner the trial Judge has 
included costs of witnesses who were sum- 
moned by the respondent but were not 
examined in Court. In my opinion the costs 
of such witnesses should not have been 
awarded to\the defendant in this case. 
1 accept the petition to this extent that 
I direct the trial Judge to amend his 
decree-sheet by awarding to the defendant 
the costs of only those witnesses who were 
actually examined in Court or on intere 
rogatories and by ‘excluding costs of 
witnesses who were summoned but were 
not produced at all. Under the circums- 


‘tances I make no order as to costs of this 


petition. 
D. Petition accepied. 
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- MADRAS HIGH COURT 
Criminal Revision Case No. 837 of 1935 ` 
(Criminal Revision Petition No. 770 of 
1935). 
April 30, 1936 

< Buan,d. f 

MARIASUSAI UDAYAN AND OTHERS 

— PETITIONERS 

Versus l 

Hajee MAHAMUD AZEAUDEEN SAHIB 

BAHADUR— RESPONDENT 

Criminal Prosedure Code (Act V of 1898), s. 145 
(1), (6) —Dispute as to immovable property—Prelimi- 
nary order under s. 145 (1), necessity of—Want of 
objection by parties, effect of. 

Unless there is a preliminary order undər s. L45 
(1) of the Criminal Procədure Code, the Magistrate 
has no jurisdiction to pass any order under s. 145 
(6) and the conduct of the parties in allowing the 
Magistrate to go on without objection, though re- 
prehensible, cannot validate an order undar s8. 115 
(6) which ie without jurisdictioa, 

““Cause of action” ig a very unsuitable expression 
in. connection with proceedings under s. 145, Oriminal 
Procedure Code. 

Or. Revn. P..under ss. 435 and 439 of the 
Code of Criminal Procedure, 1893, praying 
the High Oourt to revise the order of ths 
Gourt of the Sub-Divisional Magistrate of 
Trichinopoly in M. C, No. 26 of 1938, 
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Messrs. K. S. Jayarama Aiyor and C. K. 
Venkaianarasimham, for the Petitioners. 

Messrs. A. Narasimha Aiyar and M. Raja- 
g-palachari, for the Respondent. 

Tre Public Prosecutor, for the Crown. 

Order.—There was nothing to prevent 
the learned Sub-Divisional Magistrate from 
drawing up a preliminary order under 
s. 145 (1), Code of Criminal Procedure on 
the date on which he decided that the 
case was one properly falling under s. 145, 
Code of Criminal Procedure. I do not 
understand what he means when he says it 
was “impossible”. The importance of this 
is thatthe question of possession has to be 
decided with reference to the date of the pre- 
liminary order (See gs. 145 (4) Criminal Pro- 
cedure Code and if there is no preliminary 
order the one question which the Magistrate 
has to decide cannot be decided. The 
learned Magistrate has referred to the date 
of the “cause of action” without explaining 
even what that date was. The learned 
Advocate for the respondent contends that 
this was the date in September 1935 when 
the learned Sub-Divisional Magistrate de- 
cided to “convert” the case into one under 
s. 145, Criminal Procedure Code. This may 
be correct, but itis far from self-evident. 
The learned Public Prosecutor on the con- 
trary contends that “cause of action” must 
have © arisen when the dispuie likely to 
occasion a breach of the peace came into 
existence or was brought to notice. This 
is a much more probable explanation in 
my opinion. “Cause of action,” in connec- 
tion with these proceedingsisin any case 
a very unsuitable expression. Jn civil 
proceedings it has atechnical meaning and 
it should not be imported into criminal 
proceedings at least without a clear expla- 
nation of what the learned Magistrate thinks 
it means. The decisions of this Court so 
far tend to chow that unless there is a 
preliminary order under s. 145 (1), Crimi- 
nal Procedure Ccde, the Magistrate has no 
jurisdiction to pass any order under s. 145 
(6), Criminal Procedure Cede. These de- 
cisions I would say with all respect are 
correct for the reascn which I have already 
indicated. The conduct of ihe petitioners 
in allowing the learned Magistrate to go on 
without objection is no doubt reprekensi- 
ble but it cannot validate an order which 
is without jurisdiction. The crder of the 
_ learned Sub-Divisional Magistrate is there- 

fore set aside. 


A Order set aside. 
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LAHORE HIGH COURT 
Miscellaneous First Appeal No. 1858 
of 1935 
February 24, 1936 
COLDSTREAM, J. 
GURBAKHSH SINGH —JUDGUENT-DEBTOR 
— APPELLANT 
versus 
Firm LAL CHAND-DARSHAN LAL— 
DrckEE-SOLDERS—RESPON DENTS 

Execution—Attachment, exemption from—Jagirdars 
promised freedom from attachment — Such freedom, 
held, does not extend to successors — Custom (Punjab) 
—Ancestral property — Whether ineludes both land 
and houses—Exemption from atiachment—Agreement 
that in consideration of non-arrest of judgment-debtor 
all his properiy to be atlached — Judgment-debtor, 
whether estopped from pleading ancestral character of 
land —Ctvil Procedure Code (Act V of 1908), s. 60 (1) 
{c), scope of—Quaere — Agriculturist, whether can 
compromise outside s. 60. 

Where a letter of the Board “c? Administration pro- 
mised a number of jagirdara of the time being Iree- 
dom from attachment of their property : 

Held, that such immunity was not attached by the 
Board’s order to the property of all their successors, 
The jagirdar is not a Ruling Chief and the Procedure 
Code makes no mention of exemptions allowed by 
executive order. 

Ancestral property which devolves in acecrdance 
with Punjab agricultural custom, includes both lands 
as well as house and such property is exempt for 
attachment in execution. Jagdip Singh v. Narayan 
Singh (1) and Adwar v. Alchiyar (2), relied 
on. 


But such ancestral property is liable to attachment 
where the judgment-debtor agrees with the decree- 
holder that in consideration of the latter's under- 
taking not to have him arrested, all his property 
would be liable. In such a case the judgment-debtor 
is estopped from raising the plea that his ancestral 
properties are not liable to attachment. 

An agriculturist is a professed cultivator of land, a 
farmer or husbandman. The term ins. €0, Civil Pro- 
cedure Code, does not exclude a large landowner ora 
person whodces not depend solely or mainly on 
eultivationtor his livelihood, but a person wha does 
not himself “till land and earn his living thereby 
wholly or partly is not an agriculturist within the 
meaning of the section. 

Quære— Where a judgment-debtor, ‘who is an agri- 
culturist makes a compromise with the decree-holder 
disclaiming any right to object tothe attachment of 
his lands, whether the decree-holder can attach it 
inspite of the provisions of s. 60, Civil Procedure 
Cade. 

Mr, Shamair Chand, for the Appellant, 

Mr. M. L, Puri, for the Respondents. 

Judgment.-- Sardar Bahadur Gurdit 
Singh, a Jat Sikh Jagirdar of Shamgarh, 
and his son Serdar GurbakLsh Singh struck 
a balance on October 22, 1929, acknowledg- 
ing a debt of Re. 29,500 due to ihe firm 
Lal Chand-Darshan Lal of Ladwa. On 
January 6, 1934, by which Lime Sardar 
Bahadur Gurdit Singh had died, the firm 
sued Gurbakhsh Singh to recover the debt 
which had ‘incressed toe Rs. 36,000. The 
suit wes compromised, the Sardar agreeing 
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to a deci se for Rs. 36,000 with Rs. 1,481-4-0 
' costs bing passed against him. The com- 
promise deed declared that, 

“the decretal amount would be recoverable from 
every sort of proparty of Sardar Gurdit Singh 
deczased ag also from every kind of property of 
the defendant, that the defendant would not 
be personally liable, in other worde the plain- 
tiffs decree-holders would not be entitled to ask 


for the judgment-debtor’s arrest and imprison- 
ment.” 


After examining the parties the Senior 
Subordinate Judge, Karnal, passed a decree 
which was worded as follows: 

“It is ordered that in terms of the compromise 
arrived at between the parties, Ehe plaintiff is 
hereby allowed a decree for Rs. 36,000 with 
threee-fourths costs Rs, 1,481-4-0 against the de- 


fendant. The defendant will not be personally 
liable.” 


In execution of this decree the plaintiffs 
attached Sardar Gurbakhsh Singh's resi- 
dence in Shamgarh. The property it seems 
18 a substantial mass of buildings known 
as a fort. The Sardar objected to the 
attachment on the grounds that under the 
order of Government (the Board of Adminis- 
tration) communicated in a letter sent to 
an ancestor by the Commissioner of Ambala 
in 1850, his property was not liable to 
attachment in execution of the decrees of 
a Civil Court, that according to the decree 
he was not personally liable, which meant 
that his property could not be attached, 
that the fort was exempt from attachment 
under s. 60 (1) (c), Civil Procedure Code 
and that the fort was ancestral property 
to which the principle laid down in 
Jagdip Singh v. Narayan Singh (1) was 
applicable. . 

The Senior Subordinate Judge decided 
on the evidence that the Sardar was not 
an agriculturist for the purpose of s. 60 (1) 
(e), Civil Procedure Code, and that though 
the ruing in Jagdip Singh v. Narayan 
Singh (1) was applicable to his ancestral 
property he was bound by his compromise 
under the terms of which he had agreed 
to the decretal amount being recovered 
from his personal property. He overruled 
the objection based on the orders of the 
Board of Administration and holding that 
the wording of the decree did not relieve 
the Sardar’s property from attachment and 
sale, but only his person from arrest, 
dismissed the objection. The Sardar has 
appealed and it is contended that the learn- 
ed Subordinate Judge’s decision is wholly in- 
correct because: (1) the Board of Adminis- 
tration had exempted the Jagirdar of Sham- 
garh’s property from attachment in exe- 


(1) 4 PR 1913; }5 Ind. Cas, 866; 160 P W R 1912; 
173 P LR 1912, 
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cution of civil decree, (2) the fort was 
ancestral property and not liable to attach- 
ment as decided in Jagdip Singh v. 
Narayan Singh (1), (8) the decree itself 
exempted the Sardar from personal liability 
and did not merely provide that he was 
not to be arrested, and (4) under s. 60 (1) 
(c) the fort could not be attached in exe- 
cution of a decree, the Sardar being in 
fact an agriculturist. The letter of the 
Board of Administration promised a number 
of Jagirdars of the time being, (and these 
were all referred to by name) freedom 
from attachment of their property but it 
is not shown that such immunity was 
attached by the Board's order to the pro- 
perty of all their successors. The Jagirdar 
is not a Ruling Chief and the Procedure 
Code makes no mention of exemptions al- 
lowed by executive order. I find no force 
in this plea. 

I have no doubt that the Senior Sub- 
ordinate Judge interpreted the decree 
correctly as meaning thatthe judgment- 
debtor will not be liable to arrest. This is 
clear from the compromise. The decree is 
meaningless unless read along with the 
compromise and it expressly purporis to be 
in the terms of the compromise which 
allowed the decree-holder to proceed against 
all the property of the judgment-debtor. 
On this point also there isno force in the 
appellant’s argument. The decree-holder's 
Counsel contends that the principle laid 
down in Jagdip Singh v. Narayan Singh 
41) is not applicable to ancestral house 
property but only to ancestral land; {it is 
admitted that the fort is ancestral pro- 
perty), and that in any case the Sardar 
was estopped by his conduct in agreeing to 
the terms of the compromise from pleading 
immunity from attachment for his property. 
He also argues that the Sardar was at 
liberty to contract himself out of the 
scope of this ruling, and did do so, and 
that even if he is an agriculturist, s. 60, 
Civil Procedure Code, will not prevent the 
attachment of his property because he has 
expressly waived his privilege under that 
section. 

Neither Counsel has referred me to any 
authority on the question whether the prin- 
ciple enunciated in Jagdip Singh v. Nara- 
yan Singh (1) extends to ancestral house 
property or not. The judgment throughout 
speaks only of landed property but Lam 
unable to see why the ruling should not 
apply to all ancestral property which de- 
volves in accordance with Punjab agricul- 
tural custom andthe view that it does apply 
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is supported by the judgment in the Civil 
Revision judgment printed at page 28 of 
P.R. 1913 [Adwar v. Allahiyar (2)]. The 
learned Senior Subordinate Judge has held 
that it does apply. 

But the principle is not embodied in 
any statute and I agree with the lower 
Gourt’s decision that the Sardar cannot be 
allowed torely on it in face of his agree- 
ment with the decree-holder made in con- 
sideration of the latter's undertaking not 
tohavehim arrested. ‘he Sardar is estop- 
ped from raising this plea although possibly 
the rights of other persons concerned may 
not be affected by his conduct. It remains 
to consider the question whether the 
Serdar's houses can be attached in spite 
of the provisions of cl. (c) .sub-s. (1), 
s. 60, Civil Procedure Cede. The learned 
Senior Subordinate Judge has found upon 
the evidence that the property is not let on 
rent of lent to others or left vacant. If 
therefore he is an agriculturist the provi- 
sions of that section as amended by s. 35, 
Punjab Relief of Indebtedness Act, will 
prevent iis attachment unless it be held 
that the Sardar waived the privilege given 
by that enactment and his waiver binds 
him. It has frequently been observed that 
in such a case the onus is on the judgment- 
-debtor to establish that he is an agricul- 
tarist in fact and not in name only. See 
for instance Bute Shah v. Guranditta (3). 
The Sardar is, it is true, a large land- 
owner and derives a large portion of his 
-jricome from the rent of his landed pro- 
iperty. Being a Jat Sikh he is a member 
‘of an agricullurist tribe. From his jagir 
(it is not shown whether this is a grant of 
the revenue of his own land or not) he 
receives an annual income of about Rs. 4,000. 
He owns some squares of colony land 
which are leased and yield an income 
-of about the same amount. ‘Tenants who 
cultivate his other land pay rents amount- 
ing according to the Senior Subordinate 
Judge to Rs. 500or Rs. 600. The Sub- 
ordinate Judge’s estimate is not shown to 
me to be incorrect. But as noticed by the 
Subordinate Judge the Sardar is not him- 
self a tiller of the land. I have examined 
the khasra girdawari on which he relies. 
This shows that a considerable area of 
land is recorded as khudkasht but all of 
it is cultivated by tenants. An agricul- 
turist is a professed cultivator of land, a 
farmer or husbandman (the definition in 

28 P' 913; ; : < 
of 8, oR N 3; 16 ‘Ind. Cas. 967; 10 P LR 1913; 
(3, A I R 1927 Lah. 810; 100 Tad, Cag, 104. 
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and while I can see 
no justification in the wording ot s. 60, - 
Civil Procedure Code for holding that for 
the purpose of ihat section the term excludes 
a large landowner or a person who does 
not depend solely or mainly on cultivation 
for his livelihood. Ihave no doubt that a 
person who does not himself till land and 
earn his living thereby wholly or partly 
is not an agriculturist within the meaning 
öf ihe secticn. The Sardar has given evi- 
dence that be has been cultivating some 
of his land himself and this evidence is 
corroborated by that of his witnesses. But 
the khasra girdawari on which he relies 
does not support his statement. It certainly 
describes much of his land as khudkasht, 
but it also mentions that the land is cal- 
tivated by tenants-at-will. In his evidence 
the Sardar did not attempt to show that 
the khasra girdawart wes wrong In men- 
tioning the tenants. He declared he had 
cultivated the land of two wells but did 
not say what land that was, 80 that his 
statement could be verified by reterence 
to the khasra girdawari. Yt is possible that 
the meaning of the entries is that the land 
was notJet on long leases. Having given 
the matter careful consideration 1 do not 
find sufficient ground for differing ftom 
the lower Court's decision that the Sardar 
is not an agriculturist. This ends the 
matter and the question whether the Sardar's 
compromise with lhe decree-holder by which 
he disclaimed any right to object to the 
attachment of his land entitled the decree- 
holder toaltach it in spite of the pro- 
visions of s. 60, Civil Procedure Code, does 
not arise, On these findings I dismiss the 
appeal with costs. 

D. Appeal dismisssd. 
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NAGPUR HIGH COURT 
Criminal Revision No. 27 of 1936 
March 13, 1936 
GRUTR, J. 
CHOTEMIYA— APPLICANT 
VETSUS 
ASRAFMIYA AND 0THERS— NON” 
APPLICANTS 

Crimina: Procedure Code (Act V of 1698), s. 528— 
Order of transfer without giving reasons and before 
issuung notice to other side—Legality—Interference 
by High Court—Held, order should be set aside. 

When the District Magistrate transfers a case 
from one Honorary Magistrate to ancther and no 
reasons for the transfer are given in the order and 
no notice has been issued to the other side before, 
the order is passed, the order Although irregular 
may not be wholly illegal, But the High Gauri 
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can interfere in revision evan with a legal order 
- where it appears just to do so: 

Held, tha order was unsatisfactory and as 
there was nothing to show that the discretion of the 
lower Court wes exercised properly, and that the 
other side ought .ta be given a chance to advance 


its objections, the order of transfer should bs set 
aside, 


o 
Mr. G. R. Pradkan, for the Applicant. 
“Mr. V. P. Kolte, for the Non-Applicants. 
Order.—The non-applicants in this case, 
who were being prosecuted under 8. 500, 
Indian Penal Code in ‘the Court of an 
Honorary Magistrate, First Class, Nagpur, 
applied to the additional District Magistrate, 
Nagpur, for transfer of the case to the file of 
some other Magistrate. The reason alleged 
was that there had been abnormal delay in 
the trial. The Additional District Magistrate 
called for a report from the Honorary Magis- 
trate which was submitted explaining the 
delay. Thereafter, he passed this order: 


“The case is transferred to Mr. Maheshpuri, 
Magistrate, I Class, for favour of disposal.” 


Thus, no reasons for the transfer were 

given and no notice had been issued to the 
other side before the order was passed. 
The Court to which the case was trans- 
ferred is also one of an Honorary Magistrate 
and it is not apparent whether the case 
will proceed more quickly in this latter 
Court. 
_ The order is objected to on the ground 
thatit was illegal, being passed without 
notice and without record of reasons as 
prescribed in s. 528 (5) of the Criminal 
Procedure Code. The case of Rao Ram 
Singh v. Husain Ali (1)is also relied on, 
which held that beforé making an order 
for transfer on an application under s. 528 
of the Code of Criminal Procedure,’ notice 
of the application must be given to the 
opposite side. On the other hand, the 
learned Counsel for the non-applicant who 
opposes the present application has been 
able to quote several cases in which it is 
held that non-compliance with the order 
prescribing record of reasons is an irregu- 
larity which may be overlooked and the 
same might apply to the failure to issue 
notice; Govinda. Swain v. Emperor (2), 
Muhammad Sharif v. Rai Hari Prasad Lal 
(3) and Bagh Ali v. Muhammad Din (4). 

I agree that from that point of view the 
‘order although irregular may not be wholly 
illegal; but this Court can interfere in revi- 

(1) UW CPLRI190, 

“_ @) 2 Pat 333; 83 Ind. Cas. 345; (1923) Pat. 47; 1 Pat. 
L R 109 Cr; A I R 1923 Pat. 228; 25 Or. L J 1385. 


(3) 5 Pat, 229; 97 Ind. Cas. 974; 27 Cr. LJ 1214; 8 
PL T 66; A I R1927 Pat 59. 


(4) 6 Lah, 541;°93 Ind. Cas. 75: A I R 1926 Lah. 156; 
27 Cr. L J 411; 37 P L R 80, 
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sion even with a legal order where it 
seems just to doso. The order of transfer’ 
is unsatisfactory, not on one ground only, 
but for both the above grounds. The 
applicant indicates that he will be able td 
show that it would cause him both incon-’ 
venience and monetary loss if the order is 
not set aside. I consider that there is no- 
thing to show that the discretion of the lower’ 
Court was exercised properly, and that the 
other side ought to be given a chance to 
advance its objections.. 

I, therefore, set aside the order of transfer 
and send the application for transfer back 
to the Additional District Magistrate’s 
Court for proper consideration and disposal 
according to law. 

N. ; Case remanded. 


LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal No. 1914 
of 1933 
April 7, 1936 
Jat DAL, J. | ; 
Firu DUNI CHAND-GOKAL CHAND— 
DECRER-HOLDERS—ÅPPELLANTS 

VETSUS . 

Firs BRIJ LAL & SONS—Jupauent- 
DEBTOR AND ANOTHER—SURRTI—RESPONDENTS, 

Execution—Transfer of—Certificate of non-satis- 
Faction obtained by decrec-holder—Certificate wrong- 
ly addressed—Presentation by decree-holder to right 
person—Defect, held, cured. 

The appellant having obtained a money decree at A 
desired to execute it in R. He accordingly obtained 
a certificate of non-satisfaction, but ,the certificate 
was addressed to’ the Seuior Subordinate Judge of 
R and not to ths District Judge of R as should 
have beea done. The cartificate of non-satisfac- 
tion was handed over personally to the decree- 
‘holder who took it to the District Judga of 
R and obtained anorder from him transferring 
the same for execution of the decree to a Subardi- 
-nate Judge at R: : M 

Held, that the defect in the certificate of non- 
satisfaction was a formal defect and was cured by 
its production before the District Judge of R and 
by the transfer of the cass by him for execution to 
the Court of the Subordinate Judge at R; and that 
the objection on the ground of defect should have 
been raised at the earliest opportunity. 

Mise. S. CO. A. from an order of the Senior 
Sub-Judge, Rawalpindi, dated August 31, 
1933. 

Mr. Ram Lal Anand I, for the Appel 
lants. 


Judgment.—The respondent is neither 
present nor is he represented before me, 
I have, therefore, heard the appeal eg 
parie against him. The appellant having 
obtained a money decree against Jagat 
Ram in the Court of a Sub¢rdinate Judge 
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at Amritsar desired to execute it in Rawal- 
pindi. He accordingly obtained a cerlifi- 
cate of non-satisfaction, but the certificate 
was addressed to the Senior Subordinate 
Judge of Rawalpindi and not to the Dis- 
trict Judge of Rawalpindi as should have 
been done. The certificate of non-satisfac- 
ticn was apparently handed over personally 
to the decree-holder who took it to the Dis- 
trict Judge of Rawalpindi and obtained 
an order from him transferring the same 
for execution of the decree to a Subordinate 
Judge at Rawalpindi. This Subordinate 
Judge, on receipt of an appplication for 
executicn, issued a warrant for the arrest 
of Jagat Ram, judgment-debtor, and had 
him arrested. The judgment-debtor was 
then released on Gur Saran Das standing 
surety for his appearance in Court. On 
the date fixed Jagat Ram did not appear, 
and an epplication was made by Gur 
Saran Das and also on behalf of tLe 
judgment-debtor that ike latter was too 
ill to attend the Court. An objection was 
also taken to the jurisdiction of the Sub- 
ordinate Judge to execute the decree on 
the ground that the certificate of non- 
satisfaction hed keen addressed by the 
Amritser Court to a wrong Court in 
Rawalpindi and, therefore, all the proceed- 
ings in the Court of the Subordinate Judge, 
Rawalpindi, were illegal. This objection 
having been overruled by the Subordinate 
Judge, an appeal was preferred to the 
Senior Subordinate Judge who held the 
objection to be well-founded, ihe proceed- 
ings in execution taken before the Sub- 
ordinate Judge at Rawalpindi being in 
his opinion illegal and ultra vires. He set 
aside the order appealed against. The 
decree-holder has appealed to this Court. 

It is contended on his behalf that the 
defect in the certificate of non-satisfaction 
was a formal defect and was cured by its 
production before the District Judge of 
Rawalpindi and by the transfer of the 
case by him for execution to the Court of 
the Subordinate Judge at Rawalpindi. This 
contention, in my opinion, is well-founded. 
It is true that legally the certificate of 
non-satisfaction should have been addressed 
to the Distaict Judge of Rawalpindi, but 
it was actually presented to him and was 
sent by him to the Subordinate Judge. 
Tke mistake in the certificate, therefore 
was an accidental one. Moreover, no objec- 
tica was taken at the earliest opportunity 
by tke judgment-debtor and itis doubtful 
whether the surety can raise such an 
objection after having given security in 


KaUSHALYABAI V. BAISAKHU (NAG.) 


16410 


the Court of the Subordinate Judge. I 
accept this appeal and set aside the order 
of the Senior Subordinate Judge and send 
the case back to the Subordinate Judge 
in whose Court the execution proceedings 
were pending in Rawalpindi with direction 
to proceed with the execution ofthe decree 
in accordance with law. The respon- 
dent shall pay the cosis of the appellant 
in this Court and in the Court of the Senior 
Subordinate Judge. 
D. , Appeal allowed. 


NAGPUR HIGH COURT 
Second Civil Appeal No. 133 of 1933 
February 24, 1936 


Boss, J. 
KAUSHALYABAI—PLAINTIFF — 
APPELLANT 
VETSUS 
BAISAKHU—DEFENDANT—RESPONDENT 

Res judicata—House in dispute declared to be 
C's in insolvency proceedings against A— Plaintiff 
obtaining decree for foreclosure against A—Plaint- 
iff dispossessed by B as heir of C—Held, res judicata 
applied—Burden of proof when decree-holder fails 
in objection proceedings. 

In an insolvency case under s. 4, Provincial In- 
solvency Act, in- which one A was adjudged in- 
solvent, the plaintiff had attached the house in suit 
and one C objected and it was held that the house 
was heirs, Subsequently, the plaintiff obtained a 
decree absolute for foreclosure against A who had 
purchased the house in dispute from one G. He 
was placed in possession but was dispossessed by 
one B whoclaimed the property as hers as heir to 
C to whom it was gifted by D who had purchased 
from G: t 

Held, that the rule BE res judicata applied and it 
must be accepted that the house belongedto C and 
not to A. Anwar Khan v. Muhammad Khan (1) 
and Shree Shree Radhakrishna Thakur v. Official 
Receiver (2), followed. 

Held also, that B being in possession she was 
entitled to setup jus tertia and that the fact that 
the plaintif had already obtained a decree absolute 
for foreclosure made no difference. Had the deci- 
sion in the objection proceedings been the other 
way, then B would have had to establish her 
right to the property. But when the decree-holder 
fails, the burden is on him, and he can only succeed 
on the strength of hisown title and not on the 
weakness of the defendants’ case. Najimunnessa 
Bibi v. Nacharuddin Sardar (3), followed. 


S. C. A. from Appellate decree of the Court 
of the Additional District Judge, Bilaspur, 
dated February 28, 1933, in Civil Appeal No. 
145 of 1932, reversing the decree of the First 
Sub-Judge, Second Class, Bilaspur, dated 
September 28, 1932, in Civil Suit No. 119 of 
1931. 

Mr. P. N. Rudra, for the Appellant. 
Mr. A. Ahmad, for the Respondent. 


Judgment.—The plaintiff obtained a 
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decree absolute for foreclosure against the 
first defendant, Hira Panka, who had 
purchased the house in dispute from one 
Gayadin on June 10, 1912, He was placed 
in possession but was dispossessed, under 
O. XXI, r. 100 of the Civil Procedure Code, 
by the second defendant, Musamma. 
Baisakha, who claimed the property as hers. 
She said Gayadin had gold the house to her 
sister, Musammat-Baro, who in her turn gift- 
ed it to her mother, Musammat Chaiti. ‘The 
second defendant claims as Chaiti’s heir. 

The same question had arisen in an 
insolyency case under s. 4 of the Provincial 
Insolvency Act in which Hira had been 
adjudged insolvent. The plaintiff had 
attached the house in suit and Musammat 
Chaiti objected and her objection was 
allowed. It was held that the house was 
hers. The lower Appellate Court holds that 
the matter is now res judicata. This finding 
is attacked before me on behalf of the 
plaintiff. The arguments raised are all to 
be found in the dissenting judgment of 
Sen, J. in the Allahabad Full Bench decision 
reported in Anwar Khan v. Muhammad 
Khan (1). They have been answered by 
King, J. in the same ruling. I prefer the 
decision of the majority. Their view has 
been followed in Shree Shree Radhakrisha 
Thakur v. Official Receiver (2), and has 
been referred to with approval by Mulla in 
his Law of Insolvency at page 52. I have, 
therefore, no doubt that the rule of res 
judicata applies. 
now be accepted that the house belonged to 
Musammat Chaiti and not to Hira Panka. 

Tt is next argued thateven ifthat be so, 
the second defendant is still out of Court 
because the lower Appellate Court finds she 
isan illegitimate daughter of Chaiti, and 
that the legitimate daughter is still alive 
who would inherit in preference to the 
second defendant. It is pointed out that 
the disclaimer of the legitimate daughter 
would not give the second defendant any 
right to the property. I agree that title 
cannot pass by mere disclaimer, but the 
second defendant is now in possession, and 
she is entitled to set up justertia. Itis 
argued that that rule does not apply ina 
suit of this nature where the plaintiff has 
already obtained a decree absolute for 
foreclosure. I do not see how that can 
make any difference. Had the decision in 
the objection proceedings heen ihe other 

(1) 51 A 550; 113 Ind. Cas. 819; AI R 1929 All. 
105; (1929) A LJ 358; Ind. Rul. (1929) All. 211 (F B). 

(2) 59 C 1135; 139 Ind. Cas. 323; AIR 1932 Oal. 


612; Ee W N 492; Ind, Rul. (1932) Qal. 611; 56 0 
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way, then of course the second defendant - 
would have had to establish her right to the 
property. But when the decree-holder fails, 
the burden is on him, and he can only 
succeed on the strength of his own title and 
not on the weakness of the defendants’. I 
respectfully agree with Page, J. ia 
Najimunnessa Bibi v. Nacharuddin Sardar 
3). 
The decision of the lower Appellate Court 
isright and the appeal is dismissed with 
costs. 

N. Appeal dismissed. 

(3) 510 Stat p. 554; 83 Iad. Cas. 233;39CL J 
418; A I R 1924 Cal, Tk. 
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BOMBAY HIGH COURT 
Original Civil Jurisdiction Appeal No. 42 
of 1935 
February 26, 1936 
Beaumont, C. J. AND Ranansxar, J. 
CALICO PRINTERS’ ASSOCIATION, Lr. 
—PLAINTIFIS—APPELLANTS 


VETSUS 
AHMAD ABDUL KARIM BROS.— 
DEFENDANTS—RESPONDENTS 

Costs—Injunction suit to restrain wrongful user 
of design—Application for injunction granted ex 
parte—On hearing of motion cosis tn motion made 
costs in cause—Held, separate orders should have 
been passed. f oe ; 

Plaintiff instituted a suit for an injunction res- 
training the defendants from wrongful user of plaint- 
iff's registered design. An application was made ex 
parte for an injunction, and on that application an 
injunction was granted until tho hearing of the 
motion, costs bing made costs in the motion. 
When the motion was heard, the Court continued 
the injunction until the trial, and directed that 
the costs of the motion be costs in the cause: f 

Held, that the ex parte motion and ths motion 
inter partes Were not one motion. But there were 
two motions, two distinct orders were made, and it 
might have besn necessary to taks separate steps to 
enforce each of those orders. 


Mr. V. F. Taraporewala, for the Ap- 
llants. 
Pe Jamshed Kanga, for the Respon- 


S. 
Cepcaumont, C. J.-—This is an appeal from 
an order made by B. J. Wadia, J., 
which raises rather an important question 
of practice. Tne suit is a sult for an in- 
junction to yestrain the defendants from 


wrongful user of the plaintilts’ registered 
design, and an application was made ea 
parte for an injunction, and on taat 


application an. injunction was granted by 


Divatia, J., until the hearing of the 
motion, costs being made costs in tne 
motion. Wnen the motion was heard, 


B. J. Wadia, J- continued the injunction, 
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until the trial, and directed that the costs 
of the motion be costs in the cause. 
if an order had been drawn up in those 
terms, in my opinion, it is quite clear 
that the applicants would have gt 
separate- sets of costs for the ex parie 
‘motion and the motion on notice. They 
would have got, since no contrary direc- 
tion had been given, Rs. 125 for the ex 
parte: motion under item No. 54 of the 
Table of Fees, and they would have got 
Rs. 175 for the costs of the contested 
motion. But when the order of B. J. 
Wadia, J. came tobe drawn up, the de- 
fendants’ attorneys inserted a provision 
that the costs of the ex parte application 
and of this order, viz. Rs. 175, be costs 
in the cause, that is to say, they sought 
to limit the cosis of both motions to 
Rs. 175. The plaintiffs’ attorneys, who 
presumab'y thought.they would have the 
better chance of ultimately getting the 
costs objected, and the matter was placed 
before the Jearned Judge again to- de- 
termine the point. - 

The learned Judge gave a judgment 
onthe matter, and I think that the effect 
of itis that he did make an order that 
the costs of the motion be costs in the 
cause, but that he intended that to 
involve only the payment of the one lump 
sum set of costs, viz, Rs 175, and as 
the order had not been passed and entered 
the learned Judge was entitled to put 
it into such a form as would earry out 
what he really intended, although the 
actual effect of the language he used at 
the hearing might have produced some 
other result. In my opinion, therefore, 
there is no ground on which we can 
differ from the learned Judge's order, but 
I cannot agree with the reasoning on 
which the order was based. The learned 
Judge's view is that the ex parte motion 
and the molion inter partes were only one 
motion, and, therefore, unless the Judge 
otherwise directed, there could only be one 
lump sum as costs, viz. Rs. 175, under 
item No. 55. In my opinion, that view 
is not correct. It seems to me clear that 
there were two motions, two distinct 
orders made, and it might have been 
necessary to takeseparate steps to enforce 
each of those orders. 

The Judge, however, has an absolute 
discretion in dealing with the costs of 
motions, because both item No. 54 and 
item No. 55 are subject io any order to 
the contrary. It would, I think, generally 
be better if Judges hearing ex parte 
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Motions, instead of making the costs of 
the ex parte motion costs in the motion to 
be heard on notice, the effect of which, 
I think, (unless the costs are limited by 
the order) isto allow Rs. 125 for the ex 
parte motion, were to reserve the costs to 
be dealt with on the hearing of the 
motion. Then the Judge who hears the 
motion can do what I understand is 
done in practice in such cases, namely, 
allow such additional sum beyond the 
costs. of the motion, as he thinks will 
compensate ihe successful party for the 
costs of the ex parte motion. Technically 
the proper form of order in such case is 
to allow so much under item No. 54 for 
the ex parte motion, and so much under 
item No. 55 for the inter partes motion. 
To take an illustration, supposing ithe 
Judge desires to allow an extra Rs, 50 
for the ex parte motion, instead of pro- 
viding, as I understand is generally done 
in practice, that Rs. 175 plus Rs. 50 will 
be allowed for the costs of the motion 
(treating the two moticns as one), to direct 
that Rs. 175 is allowed for the motion 
inter partes, and Rs. 50 is allowed for 
the ex parte motion under item No. 54. 

The net result comes to the same thing, 
but the method I have suggested pre- 
serves what seems to sbe the correct 
view, namely, that there aretwo motions, 
and notonly one motion. In the present 
case the learned Judge could justify the 
order which he made by saying that as 
the order already made by Divatia, J. 
allowed Rs. 125 for the ex parte motion, 
and as the Judge did not intend the 
successful party on the two motions to 
get .more than Rs. 175, he allowed only 
Rs. 50 under item No. 55 for the inter 
partes motion. That carries out in a 
techically correct form the order which 
the learned Judge says that he intended 
to make. That being so, I do not think, 
there is any ground for interfering in 
appeal. There wasa perliminary ‘objec- 
tion that an appeal does not lie, but as 
we donot think it necessary to make any 
order on the appeal, it is not necessary to 
discuss whether an appeal lies. I assuma 
without deciding, thatit does. The appeal 
is dismissed with costs. 

Rangnekar, J.—I agree. 

D. Appeal dismissed. 
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MADRAS HIGH COURT 
Civil Appeal No. 60 of 1932 
February 26, 1936 
VARADACHARIAR AND Mookett, JJ. 

Tae TALUQ BOARD or KOILPATTI 
AND OTAERS—PLAINTIFFS—A PPHLLANTS 
VveETSUS 
SENTHATTIKALAT PANDIA 
CHINNATHAMBIAR (puceasep) Zemindar 
or SIVAGIRI AND ANOTJER—DEFENDANTS— 


RESPONDENTS 

Coniract Act (IX of 1872), s. 2—Agreement by 
zemindar to poy annual contribution to Taluk 
Board for maintaining a Hospital within zemindari 
—Whether continuing offer and can be revoked— 
Validity of agreement—Consideration—Agreement, 
whether binds zemindar's suecessors—Creation of 
charge—Madras Impartible Estates Act (II of 
1904), ss. 4, 7. ; 

A zemindar agreed on behalf of himself, his heirs 
and successors to pay to a Taluk Board an annual 
contribution of Rs. 500 in consideration of the 
establishment and maintenance by tha said Taluk 
Board of a dispensary within the zemindari and 
als> to pay to the said Taluk Board a certain 
sum of money in a lump towards meeting the cost 
of construction of a building for the dispensary. 
The zemindar’s successor refused to pay the annual 
contribution and the Taluk Board sued to recover 
the same: 

Held, (1) that the offer to pay an annual contri- 
bution was not a continuing offer for the expenses 
of each year which could be revoked by the 
zemindar; [p. 698, col. 1.] 

(2) that even assuming that there was no legal 
obligation on the part of the Taluk Board to main- 
tain the Hospital, there was executed consideration 
and the promise of the zemindar was, therefore, 
supported by good consideration; [p. 698, col. 2.) 

(8) that neither the language of the agreement 
nor the surrounding circumstances was sufficient to 
import the creation of a charge on the zemindary. 
Rajah of Ramnad v. Sundara Pandiyasami Thevar 
(4), distinguished. [p. 699, col. 1.] 

(4) that, however, an obligation of this 
resting only on covenant cannot be enforced against 
the zemindart in the hands of persons who succeed- 
ed tothe zemindari by survivorship and those com- 
ing after them and the suit was, therefore, not main- 
tainable. [p. 699, col. 2.] 

Appeal against the decree of the Court 
ofthe Subordinate Judge of Tinnevelly, 
in O. S. No. 112 of 1929. 

The Advocate-General (Sir A. Krishna- 
swamy) Aiyar and Mr. K. Subramaniam, for 
the Arpellants., A 

Messrs. S. Srinivasa Aiyangar and A. 
‘Swaminathan Atyar, for the Respondents. 


Varadachariar, J.—The Taluq Board of 
Koilpatti sued the Sivagiri zemindar for 
a declaration of rights and for recovery 
-of money on foot of an agreement, Ex. A, 
executed on June 6, 1895, by a former 
zemindar of Sivagiri in favour of the 
Tinnevelly Talug Board in whose territorial 
jurisdiction Siyagiri was then included. 

' The correspondence exhibited in the 
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case establishes that the then zemindar 
was keen upon having a Taluq Board 
Hospital established at Sivagiri, the head- 
quarters of his zemindari, but the Taluq 
Board was not prepared to d) so unless 
the zemindar agreed to make a contri- 
bution both towards the costs of construc- 
tion and towards the expenses of its 
maintenance. The zemindar having accept- 
ed this condition, the Hospital was opened 
in September 1894, in a building tem- 
porary occupied for the purpose; but, 
before beginning the construction of a 
permanent building, the Board insisted 
on and obtained a registered document 
Ex. A fromthe zemindar. By this docu- 
ment, the zemindaron behalf of himself, 
his heirs and successors bound himself 

“To pay to the Board an annual contribution of 
Saptember 30, every year 
in consideration of the establishment and main- 
tenance by the said Taluq Board of adispensary at 
Sivagiri.” 

and also 

“Pay to the said Taluq Board Rs. 2,000 towards 
meeting the cost of construction of a buliding for 
the dispensary when the work shall be begum.” 

A building was accordingly constructed 
by the Board, the zemindar paid his con- 
tribution of Rs. 2,000 and heas well as 
his successors continued to pay the annual 
contribution of Rs. 500 till September 1924. 
The defendant who had by this time 
come into possession of the zemindari 
declined to make any further contribution 
on the ground that the Taluq Board was 
realising quite a large sum by way of 
cesses, and no longer stood in need of a 
contribution from him for the purpose of 
the Hospital. Hence this suit. 


The learned Subordinate Judge has 
held. that on a true construction of Ex. A, 
it only bound the then zemindarand not 
his successors in the estate. He was also 
of opinion that so much of the agreement 
as related to the annual ‘contribution of 
Rs. 500 did not amount to a contract 
because there was no corresponding ob- 
ligation on the part of the Board to 
continue to maintain the Hospital for all 
time: he held that this portion of Ex. A 
was only in the nature of a continuing 
offer which could be revoked and had 
been revoked by the defendant. Finally 
he held that the obligation, if any, impos- 
ed by Ex. A upon succeeding zemindars 
could not be enforced as against the 
estate because of the provision of s. 4 
of the Madras Impartible Estates Act (II of 
1904) and he was of opinion that the 
present case did not fall within the 
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exceptions saved by s.7. He accordingly 
dismissed the suit. Hence this appeal by 
the Talug Board. } 

The first ground of ihe lower Courts 
decision may easily be disposed of. Itis 
perhaps possible to criticise Ex. A as 
introducing the reference to “heirs and 
successors” in an inappropriate place but 
reading Ex. A as a whole, we have no 
doubt that it was the intention of the 
parties to enter into the arrangement not 
merely on behalf of the then zemindar but 
also on behalf of his heirs and successors 
in the estate, whether he could validly 
do so is another matter. We do not 
pursue tke point further because Mr. Bri- 
nivasa Aiyangar, who appeared for the 
respondent before us, did not attempt to 
support this ground ofthe lower Court's 
decision. 

In dealing with the second point, we 
cannot agree with the lower Court in 
splitting up Ex. A into two independent 
parls, one relating toihe construction of 
the Hospital, and the other relating to its 
maintenance. Not merely the substance 
of the thing but even the collocation of 
words in Ex. A suggesis that the Taluq 
Board agreed to establish a Hospital at 
Sivagiri only on condition of the zemindar 
agreeing to contribute annuallya part of 
the expenses of its maintenance. To say 
that there was one- offer io contribute 
towards the costs of the construction and 
this was accepted by the Board and tke 
whole matter terminated on the construc- 
tion of the Hespital, leaving the question 
of ils maintenance to be governed bya 
separate offer and acceptance does not 
szem tous a reasonable construction of Ex, A. 
It is obvious that it was not worth while 
bringing a Hospital into existence—the 
correspondence makes it clear that the 
Talug Board would not have put itself 
to the trouble and expense of construct- 
ing a Hospital at Sivagiri without some 
definite arrangement for meeting thecosts 
of its working expenses. The learned 
Judge's theory that for the expenses of 
each year there is a separate offer by 
the zemindar of a contribution which 
must be deemed to be accepied by the 
Board by maintaining the Hospital for 
that year seems to us wholly artificial and 
unnatural. It might as well be said that 
the offer is one from day to day or even 
hour to hour. We are not prepared to 
uphold the power of revocation claimed 
by the ,zemindar on this basis. 

The argument has also been put in a 
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slightly different form, namely, that as 
there is no obligation on the part of 
the Taluq Board to maintain the Hospital, 
there is no “consideration” for the zemin- 
dar's promise and there is accordingly no 
legal or enforceable contract. It may be 
conceded that wherea promise by A is 
consideration for a promise by B, the 
former, so long as it remains executory 
will not amount to consideration in the 
eye of the law unless it involves a legal 
obligation which A may be compelled to 
perform. In this connection some argu- 
ments were urged before us to show that 
the Taluq Board has not bound itself 
and could not bind itself to maintain the 
Hospital. We do not propose to enter 
upon a discussion of this question because 
for the purpose of this argument we are 
prepared to assume that the Taluq Board 
was not compellable to continue the 
Hospital at Sivagiri. Even where the 
promise on one side does not involve a 
legal obligation, there can be little doubt 
that its performance will constitute suff- 
cient consideration, that is, as an executed 
e for the promise on the other 
side. 

A comparison of Westhead v. Sproson (1), 
referred to in this connection with 
Morrell v. Cowan (2) and Morrell v. Cowan 
(3), will suffice to show that once the 
executed promise becomes the considera- 
tion, it is not for the Court to examine 
the quantum or adequacy of the considera- 
tion except where the language of the 
document is ambiguous. A mere promise 
to supply goods to another on credit 
where there is no obligation undertaken to 
do so may not amount to consideration 
in law for a guarantee in respect of past 
debts due by such other person. 
But if the merchant does in fact supply 
goods on the strength of the guarantee, 
the benefit of the guarantee may, of the 
language of the document is clear enough, 
attach not merely to the goods supplied 
after the date of the guarantee but also 
to prior debts. If, as we have already 
held, the proper construction of Hx. A 
is that in consideration of the zemindar’s 
promise, the Board has fulfilled its promise 
at least to the extent of constructing the 
Hospital, there can no longer arise any 
question of absence of consideration for 
the zemindar’s promise. Mr. Srinivasa 


(1) (1e61) 6 H & N 728; 30 L J Ex. 365; 7 Jur (N. 8.) 
502; 4 L T (wv. s.) 408; 9 W R 695; 123 R R 792. 


(2) (1877) 6 Gn. D 173. 
(3) (1878) 7 Ch. D 151; 47 L J Gh. 73; 87 L T 586; 
26 W R 90. 
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Aiyangar asked whether, in this view, 
it would not follow that the Board could 
claim annual contribution from the zemindar 
even if it should cease to maintain ihe 
Hospital. We donot think it would. The 
very idea of a ‘contribution’ and the re- 
ference to ‘maintenance’ in Ex. A imply 
the continued maintenance of the Hospi- 
tal by the Board, but to reach this result 
it isnot necessary io treat the matter as 
a question of ‘consideration.’ It may well 
be regarded as a ‘condition’ or limit of 
the obligation itself. 

There remains the question whether the 
obligaticn imposed on himself and his 
successors by tke then zemindar under 
Ex. A is binding on the successors in 
the title to the zemindari of Sivagiri, 
Though the lower Court has regarded this 
question as concluded by the provisions 
of the Madras Impartible Estates Act, it 
was realised in the course of the arguments 
before us thatthe point involved wider 
issues. It was agreed thatif Ex. A could 
be construed as creating a charge onthe 
zemindari, the answer to this question 
would be easy enough. The learned 
Advocate-General accordingly relied cn the 
decision of the Judicial Committee in 
Rajah of Ramnad v Sundara Pandiyasami 
Thevar (4) in support of his contention 
that Ex. A, must be held to create a 
charge. Their Lordships do not go into 
the reasons for taking that view in ihat 
case, apparentiy because they were pre- 
pered to adopt the reasons given by 
Seshagiri Iyer, J. in the High Court (see 
Rajah of Ramnad v. Sundara Pandiya- 
swamy Thevar (5). Giving the matter our 
best consideration, we are unable to hold 
that either the language of Ex. A or the 
surrounding circumstances suffice to import 
ihe creation ofa charge on the zemindari. 
Several of the reasons relied on by Seshagiri 
Iyer, J. in Rajah of Ramnad v. Sundara 
Pandiyaswamy Ti evar (5) do not exist here 
If the obligation is to be held to rest 
merely on covenant, it seems to us far- 
fetcked to rely upon the analogy of 
nibandhain the Hindu Law to make the 
obligation valid and perpetually binding 
.on all persens coming into possession of 
the zemindart, whether by inheritance or 
by survivorship or by alienaticn. We do 
not rest our conelusion on the provisions 


(4) 42 M581; 49 Ind. Cas. 704; A I R 1918 P 0156; 
17A Ld 153; 36 ML J 164; 23 C WN 549; 29 0 
L J 551; 25M L T 400; 21 Bom. L R 885; (1919) M 
WN 511; 10 L W 322; 461 A 62 (P. C). 
ee 27 M L J 694; 27 Ind. Cas, 283; A I R 1916 Mad. 
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of the Madras Impartible Estates Act, 
because Mr. Srinivasa Aiyangar admitted 
that if the obligation under Ex. A would 


‘not fall within the exception enacted in s. 


7 of that Act, it would not also be covered 
by the prohibition enacted in s. 4. We do 
not think that we can describe the ob- 
ligation as amounting to a ‘debt’ in the 
natural or usual sense of that term. It 
isnot by any means analogous to the 
case of present debt payable by instalments. 
On the ground that an obligation of this 
kind resting only on covenant cannot be 
enforced against the zemindari in the 
hands of persons who have succeeded to 
it by survivorship and those coming afier 
them, we affirm the decree of ithe lower 
Court and dismiss the appeal with costs. 

_Mockett, J—I agree with my learned 
brother for the reason given by him that 
as between the Taluq Beard and the 
zemindar, there was an enforceable con- 
tract by which the Taluq Board was entitled 
so long as it maintained the dispensary, 
to claim from the zemindar the sum of 
Rs. 500 annually. But thereal question is, 
how far that contract binds the zemindar's 
successors. The respondent has before us 
raised a contention which was not pleaded 
in the Court below and which is not 
mentioned in the grounds of appeal. It 
is argued that under Ex.A a charge ig 
created on the zemindari and reliance is 
placed on the decision of the Judicial 
Committee in Rajah of Ramnad v Sundara 
Pandiyaswamy Thevar (5) a case in which 
the Board held that a charge was created 
on the estate of the Rajah of Ramnad. 
This argument -was essential to 
the appellant’s case as I do not under- 
stand that it was contended that it was 
possible for the zemindar to bind his 
successors except by a charge on the 
estate. Whether an intention to create a 
charge exists, naturally depends upon the 
document in each case together with its 
surrounding circumstances, Janardhan v. 
Anani (6). In this case the oral evidence 
for the plaintiff isin no way explanatory 
of tke facts from which Ex. A emerged 
being confined to proof of documents. 
But para. 4 of the plaint refers to Sivagirj 
es having a ‘dense population’ but no 
dispensary and para. 5 states that the 
zemindar realised the urgent necessity for 
a medical dispensary there. Whether the 
Taluq Board realised this, too, is ‘not 
stated but it is stated thet the Board 
could not afforda dispensary. That is, they 
(6) 32 B 386. 
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could not then afford it. It is of course 
the duty of the Board to provide such 
dispensaries especially in places with dense 
Populations. 

“We are dependent almost entirely on 
the correspondence and other documents: 
Exhibit A unquestionably purports to bind 
the zemindar and his heirs and successors. 
But it is important to note that the 
dispansary is to be under the control of 
the Taluq Board and is open to any 
class of patients. There is, therefore, no 
question of the dispensary being for the 
treatment. exclusively of the zemindar’s 
retainers. In Rajah of Ramnad v. Sundara 
Pandiyasami Thevar (4),. the facts were 
that there was a claim to the zemindari 
which was compromised on terms that 
one party gave up his claim and agreed 
to receive Rs. 700 amonth in perpetuity 
from the other. So in exchange for his 
claim, one party was to receive a money 
payment from the other in the words of 
the compromise “from generation to 
generation” The English record of com- 
promise reads thus : 

“Ths plaintiff having thus completely relinquish- 
ed all right and claim, the defendant and her 
heirs holding the zemindari shall, from November 
1, 1860, pay to the plaintiffs and hisheir a monthly 
allawnnce of Rs. 700." 

Seshagiri Iyer, J. whose judgment met 
with the approval of thé Board, held that 
the .above constituted a charge. In this 
respect he differed from Sir John Wallis, 
0.0.3. His reasons were expressed as 
fo'lows :— 

“It must also be borne in mind that Sivaswami 
claimed the whole zemindart and it is hardly 


conceivable that he would have been content to” 


take a personal conyenant for payment of the 
allowance when he had laidclaim tothe zemindari 
itself, Further if no charge is intended to be 
created upon the zemtndart. it was hardly necessary 
in these two documents to use the expression ‘the 
defendant and her heirs holding the zemindart.’ 
Mcreover, the grant was in the nature of one for 
maintenance and it is well understood that main- 
tenance ordinarily come out of an estate in the 
possession of the promisor.” 

Ths learned Judge goes on to hold 
that from the surrounding circumstances 
the party who gave up so largea claim 
intended to secure the maintenance by 
a charge. In an earlier case, also a 
decision of the Judicial Committee reported 
in Narayana Ananga v Madhava Deo 
(7) their Lordships took the view 
that in the settlement of a dispule between 
vival parlies interested in an impartible 
zemindart estate, the language of the docu- 
ment and the facts showed that the 
inleresis of the disputent were intended 

@ 16 M 268, 
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to be protected by a charge. It does 
not appear that the present case is 
anologous to the above authorities. I 


. do not think it was intended to lay down 


that in all circumstances where azemindar 
purporled to contract to bind himself 
and his successors, it would follow that 
his suecessors were bound by a charge 
on the estate. So to hold would appear 
to put zemindars in a different category 
to other persons. The Talug Board had 
no claim onthe z2mindari. In the cases 
ciled the whole basis of the charge was 
to satisfy such aclaim. I think this con- 
tract must be dealt with like any other 
contract. I do: not think it can be 
gathered from the surrounding circums- 
tances that a charge was ever intended 
to be created and in view of the late 
stage at which this contention has been 
raised, I am not in the least satisfied 
such a charge was created or has been 
proved. The plaintiffs can, if they think 
fit, close the dispensary thus restoring 
the status guo. Herein also another 
marked difference between the position of 
a person who has given up all his rights 
in a zemindari and the facts before us. I 
agree therefore that this appeal should be 
dismissed with costs. 
N. Appeal dismissed. 





_ LAHORE HIGH COURT 
Criminal Appeal No. 1501 of 1934 
i January 17, 1935 
Young, O. J. AND ABDUL Rasam, J. 
PHULLU AND ANOTARR——CONVICTS 

—ÅPPELLANT3 
versus 

EMPEROR—Opposite PARTY. 

Criminal —_trial-—~Accomplice—Evidence—Woman 
knowing that her paramour intended to kill her 
husband—Fact not disclosed to husband—Her evi- 
dence, value of. 

Waere a woman knows the fact that her paramour 
intended to kill ber husband but does not disclose it 
to her husband, she must be regarded 2s an accom- 
plics in the crime. In any case, her testimony 
cannot carry any higher value than the testimony 
of an accomplice, f 

C. A. from an order of the Sessions Judge, 
Mullan, dated November 5, 1934. 

Messrs. M. L. Puri and Krishen Swarup, 
for the Appellants. 

Mr. Nazir Hussain, for the Opposite 
Party. 

Young, C.J.—The appellants Phullu 
and Gulin have each been sentenced to 
death, under the provisions of s. 302, Indian 
Penal Code, for the murder of Anwar, their 


They have preferred an 
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appeal to this Court and the case is also 
before us under s. 374, Criminal Procedure 
Code, for the confirmation of the capital 
sentence. Briefly stated the case for the 
prosecution is that Musammat Shadan 
(P. W. No. 2), thewife of Anwar deceased 
had contracted illicit intimacy with Fhullu 
appellant. The deceased Anwar was an 
elderly man of 50, while Musammat Shadan 
is a young woman of about 25 years of 
age. Phullu appellent was living in tke 
neighbourhood of Anwar, and Bhadan hed 
ample opportunity to carry on her illicit 
intrigue without any hindrance. Anwar 
discovered that his wife Musammat Shadan 
was carrying on with Phullu appellant, 
and he went to live at another well situ:t- 
ed ata distance of about a mile from the 
residence of Phullu. 

The principal evidence inthe case ccn- 
sists of the statement of Musammai Shadan 
who is the only eye-wilness. According 
to her testimony Phullu had offered to prc- 
cure poison so that she might administer 
it to her husband. She, however, did nət 
agree to carry out his wishes. Phullu 
then told her that he would kill Anwar him- 
self without any assistance.from her. She 
stated in the Court of the Sessions Judge 
that she did not agree to the suggestion 
put forward by Phulluappellant but tried 
to dissuade him from carrying out his 
plan. Before the Committing Magistrate, 
however, Musammat Shadan .had admit ed 
that she kept quiet when Phullu told her that 
he would murder her hushand and that she 
did not disclose this to her husband. 
Anwar was murdered on his threshing floor 
- where he and his wife Musammat Shad :n 
were sleeping on two separate cots. It 
seems to us clearly established by the 
statement of Musammat Shadan herself that 
she was cognizant of the fact that Phullu 
intended to kill her husband and that in 
spite of this she did not disclose the fact 
to her husband. In these circumstances 
she must be regarded as an accomplice. In 
any case, her testimony cannot carry 
any higher value than the testimony of 
an accomplice. 

On behalf of the prosecution reliance 
was placed on the statements of four other 
“witnesses namely, Sawan (P. W. No. 3), 
Kamal (P. W. No.4), Naza (P. W. No. 5) 
and Musammat Sarwar (P. W. No. 7).. Ali 
these witnesses depose that soon after the 
murder they were told by Musammat 
‘Shadan that her husband had been. killed 
by the two appellants. Their sourcé of 
information being the statement of Musam- 
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mat Shadan, their evidence cannot be 
regarded as corroborative of the evidence 
of the accomplice. The only other evidence 
in the case consists of the statements of 
Allah Wasaya (P.W. No.10) and Nuran 
(P. W. No. 11). Allah Wasaya alleges to 
have seen the two appellants armed with 
dangs shortly before the murder, and 
Nuran alleges to have seen them a short 
time after the murder had been committed. 
These witnesses did not make any mention 
of the incident tothe police for three days 
after the occurrence. Their evidence is 
otherwise also unsatisfactory. No reliance 
can therefore be placed on their testimony. 
The evidence summarised above, in our 
opinion, does not establish the guilt of the 
appellants beyond all reasonable doubt. 
We, therefore, give the appellants the 
benefit of the doubt, accept their appeal 


and order that they by set at liberty 
forthwith. 
D. Appeal allowed. 


ee 


ALLAHABAD HIGH COURT 
Criminal Reference No. 883 of 1935 
ALLSOP, J. 

February 6, 1936 
KEWAL SINGH AND OTHERS— APPLICANTS 


Versus 
EMPEROR--OProsıTa Party 

Criminal trial—Revision—Duty of High Court 
—Only question is to see whether substantial justice 
has been done and if interference is necessary in 
interests of justice. 

In an application for revision, the main question 
which the High Court has to consider is whether 
substantial justice has been done and whether it 
should interfere in the interests of justice, though 
in an appeal the applicants would be entitled to 
demand an adjudication upon all questions of fact 
or law which they wish to raise: 

Held, onthe facts, that substantial justice had 
been done and there was no ground for interfer- 
ence, 


Gr. Ref. made by the Sessions Judge, 
Aligarh, dated October 10, 1935. 

Mr. S. B. Johari, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. 


Order.—This is a reference made by the 


learned Sessions Judge of Aligarh. Four 
persons were fined ks. 25 each for cutting 


-and removing crops alleged to have been 


attached on account of arrears of taqavi. 
The Magistrate found that the attachinent 
had taken place and that the accused 
persons had removed the crops. The 
learned Sessions Judge has made a refer- 
ence that the conviction and sentences 
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should be set aside in revision because 
there is no evidence at all on the record 
to prove that the attachment was made. 

I have examined the statements made by 
the accused persons and I find that not one 
of them pretended that no attachment was 
made. Their defence was that they had 
not cut or removed the crops. A Naib 
Tahsildar was examined and he said that 
the property had been attached on account 
of the fact that arrears of tagavi were due 
from one Kewal Singh. It seems un- 
necessary for me in revision to go into the 
question whether technically the provisions 
of the rales of eyidence were fully complied 
with or not. Ifthe learned Sessions Judge 
thought that it was doubtful whether the 
attachment had been made and that an 
examination of the amin would settle the 
question, it was for him to examine the man 
under the provisions of s. 540 of the Code of 
Criminal Procedure. This is en application 
in revision and not an appeal and the main 
question which I have to consider is 
whether substantial justice has been done. 
If this had been an appeal, the applicants 


no doubt would have been entitled to` 


demand an adjudication upon all questions 
of fact or law which they wished to raise. 
As this is not an appeal, the only question 
is whether this Court should interfere in the 
interests of justice. 

Ihave not the slightest doubt that the 
attachment was made and that the applicants 
did remove the crops. That being so, sub- 
stantial justice ‘has been.done and there is 
no ground for interference. i 


It has been urged that the sentences are 
too severe, but that is a matter which was 
especially one for the discretion of the 
Court; below. This reference is rejected. 
The papers may be returned to the Court 
below. 

Reference rejected. 


ALLAHABAD HIGH COURT 
Criminal Revision No. 251 of 1936 
ALLSOP, J. 

June 17, 1936 
RAM LAL AND OTAERS—À PPLICANTS 

versus 
EMPEROR—Obpposirts Parry. 

Penal Code (Act XLV of 1860), s. 221—Murder 
committed in presence of public servants—Murderer 
allowed to escape—Intentionally allowing escape— 
Offence—Motive. 

Where the applicants were legally bound to arrest 
a man who had committed murder in their presence 
and they cmitted to apprehend him and did it 
jotentionally, and there was nothing involuntary 
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about it, they are legally guilty ofan offence under 
s. 221, Penal Code. Their motive may not have 
been that they wanted the man to escape, but that 
they were afraid of getting hurt, but, motive must 
always be distinguished from intention. 


Mr. J. P. Kakkar, for the Applicants. 
The Assistant Government Advocate, for 
the Crown. 


Order.—This is an application in revi- 
sion by Ram Lal, Angnu Singh and Jit 
Bahadur Singh who have been convicted 
under s. 221, Penal Code, and sentenced 
to rigorous imprisonment for a period of 
two years each. They were all three Police 
constables. They were stationed at a certain 
outpost in which one of the constables at- 
tacked the head constable with a lathi 
and murdered him. The murderer's name 
was Chokhey Lal. The evidence is that 
the applicants were present when the 
murder was committed. An outsider called 
Sammu seized Chokhey Lal and grappled 


“with him for a few moments, but the three 


applicants and others who were there would 
not go to his assistance so that Chokhey 
Lal released himself. It is said that he 
again attacked the head constable. In the 
meanwhile another constable Puttu had 
come to the place and he went off to 
make a report leaving the three applicants 
to see that Chokhey Lal who was still in 
the outpost did not escape. Chokhey Lal, 


‘however, did escape and the applicants 


made no attempt to seize him. It has 
been argued on their behalf that there is 
no reason to suspect that they wanted 
Chokhey Lal to escape. It is said that that 
they may haye been guilty of cowardice 
but Chokhey Lal was in very dangerous, 
mood and there was some excuse for it, 

I do not think that the motive of the 
applicants enters into the matter at all. 
The section as it has been framed says 
that whoever, being a public servant, 
legally bound as such public servant to 
apprehend any person liable to be appre- 
hended for an offence, intentionally omits 
to apprehend such person, shall be punish- 
ed. The applicants were public ser- 
vants. They were legally bound to arrest 
a man who had committed murder in their 
presence end they omitted to apprehend 
him. There can be no doubt that they 
did it intentionally. There was nothing 
involuntary about it. Their motive may 
not have been that they wanted the man 
to escape, but that they were afraid of 
geiting hurt, but motive must always he 
distinguished from intention. They certain- 
ly intended not to apprehend the man. I 
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therefore, think that legally they are guilty 
of an offence. The applicants have exercis- 
ed their right of appeal in the Sessions 
Court and their appeals have been dis- 
missed. There is no reason why this Court 
should interfere in revision. The appli- 
cation is rejected. Applicants must sur- 
render to their bail. 


N. Application rejected. 


nme 


ALLAHABAD HIGH COURT 

Application in Oriminal Appeal No. 488 

of 1936. 
ALLSOP, J. 
June 11, 1936 
DHANPAL—Appticantr 
VETSUS 
EMPEROR—Oprostts PARTY. 

Criminal trial—Bail — Applicant young and 
coming from respectable family — Weight of — 
Conviction for attempting to shoot—Bail, if can be 
granted. 

Although in an application for bail, the argument 
that the applicant is of young age and comes from a 
respectable family and that it will be unfortunate that 
he should be associated with bad characters in jail if 
ultimately it is found that he was not guilty, has 
some force, yet after all it is an argument which could 
be raised in almost every case, because respectable 
men even older may suffer deterioration from deter- 
tion in jail. 

’ ‘Aman who is convicted of an attamptto shoot 
another, cannot safely be released on bail until itis 
established that he is not guilty or, at any rate, that 

_ his conviction is not justifiable. A man is kept in 
prison not only to prevent his ahbsconding but if 
thereisreason to believe that he has committed 
crimes of a certain type to prevent him from being a 
possible danger to the community. 

Mr. K. D. Malaviya, for the 


Appli- 
cant. 


Judgment.—This appeal is admitted. 


The appellant has been found guilty of 
deliberately attempting to shoot a man 
with a revolver and he has been sentenced 
to rigorous imprisonment for a period of 
seven years. He asked to be released on bail. 
The main argumentis that the case against 
him is a weak one. I have looked at the 
judgment and I see that the learned 
Judge has discussed the evidence with great 
care, and at this stage it is impossible 
tosay anything about the merits of the 
case. The other point is that the ap- 
Plicant is only 19 years of age and that 
it will be unfortunate that he should be 
. associated with bad characters in jail if 
ultimately it is found that he was not 
guilty. An argument of this kind certain- 
ly has some force, but after all it is an 
. argument which could be raised in al- 
most every ¢ase, because respectable men 
even if they are more than 19-years of 
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age may suffer deterioration from detention 
in jail. I do not think that aman who is 
convicted of a crime of this type can 
safely be released on bail until it is 
established that he is not guilty or, at 
any rale, that his conviction is not justi- 
fiable. A man is kepi in prison not 
only io prevent his absconding but. if 
there is reason to believe that he has 
ccmmitted crimes of a certain type to 
prevent him from being a possible dan- 
ger to the community. I am not prepared 
to allow bail in thiscase. The application 
for bail is rejected. The execution ofthe 
sentence of fine may be stayed till the 
appeal is decided. 


N. Application rejected. 


BOMBAY HIGH COURT 
First Civil Appeal No. 304 of 1929 
November 27,1935 

BRrooMFIELD AND N. J. WADIA, JJ. 
BASANGOUDA. GIRIYEPPAGOUDA 

PATIL— PLAInTIFF—APPELLANT 

versus 
BASALINGAPPA MALLANGOUDA PATIL 

AND OTHERS— DEFENDANTS — RESPONDENTS 

Bombay Revenue Jurisdiction Act (X of 1876), s. 4 
—Declaratory suit that defendant is not watandar— 
Whether barred under s.4—Civil Court, if can grant 
declaration that plaintiff is nearest heir of deceased 
holder—Reg judicata—LHstoppel by—Whether prevails 
even when result of giving effect to it isto sanction 
whatis prohibited by law—Bombay Hereditary Offices 
5 — Evidence Act (I of 1872), 
s. 90—Presumption under, as to genuineness or due 
execution of original. 

A suit fur a declaration that the defendant is not 
a watandar ofa village) in which one of the reliefs 
sought for is that it should be declared that 
the plaintiff is entitled to have his name entered in 
the watan register of the village, the prayer in effect 
being a claim to perform the duties of patil, is prima 
facie barred under s. 4, Bombay Revenue Jurisdiction 
Act. [p. 708, col. 1.] 

But there is nothing in the Bombay Revenue Juris- 
diction Act to prevent Civil Courts granting a dec- 
laration that a person is the nearest heir of a deceased 
representative watandar and the Civil Court hag 
jurisdiction to decide disputes between persons claim- 
ing to be watandars inter se, as to their status in the 
watan family. Hanmant Ramchandra v. Secretary of 
State (12), relied on. [p. 708, cols. 1 & 2.] 

The plea of estoppel by res judicata may prevail 
even when the result of giving effect to it will be to 
sanction what is illegal in the sense of being pro- 
hibited by statute, Chhaganlal v. Bat Harkhu (1), 
relied on. [p. 705, col. 1.) 

Two persons claimed to be the heirs of a deceased 
holder of a .patitki watan and one of them gota 
certificate of heirship and hisname entered in the 
watan register. The other sued for a declaration 
that he was the heir of the deceased holder. The 
suit was compromised and a decree was passed there- 
in, Under the decree the parties were declared 
entitled to the right of service in equal sharés ; 

Held, that the consent cdecres operated a3 estoppel 
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until set aside by a proper suit eventhough its effect 
might be to sanction the alienation of the watan and 
the watan rights which are prohibited by s. 5, Bombay 
Revenue Hereditary Offices Act; 

Held, alsothat the person claiming from one of 
the parties to the ecmpromise decree was bound by 
the decree which was a judgment inter partes. 
Ganesh Eknath Kaulgi vx, Bhausaheb Bhawanrao (5) 
followed. 

No presumption can be drawn under s. 90, Evidence 
Act asto the genuineness or due execution of the 
original, a copy of which is put on record and no 
proof of the original is given. Basant Singh v, Brij- 
raj Saran Singh (14), followed. [p. 209, col. 1.] 

F. ©. A. against the decision of the 
First Class Sub-Judge, Bijapur, in Suit 
No. 150 of 1928. 


Messrs. G. N. Thakor, G. R, Madbhavi. 


and K. G. Datar, for the Appellant. 


Messrs. A. G. Desai, G. V. Mokashi and - 


S. R. Joshi, for the Respondents. 


Broomfield, J.—This litigation is con- 
cerned with the rights of-the parties in 
the patilki watan of the village Masuti 
in the Bagewadi taluka of the Bijapur 
district: The plaintiff, whose suit. has 
been dismissed by the trial Court and 
who now appeals, is the adopted son of 
cne Giriyeppagauda, and as such, claims 
to be entitled to the right of service as 
patil, and also to ihe lands in the posses- 
sion of ihe defendants which form part of 
the watan. The last undisputed holder of 
the rights and lands in question was 
Ningangauda, the adopted son of Trappa 
Ningappa. He died in 1891 leaving no 
one in that particular branch of the family, 
except a sister Ningava. The parties to 
the present litigation belong io collateral 
branches of the family. Their exact rela- 
tionship to the proposilus is a matter of 
much dispute, but it is common ground 
that, apart from certain difficulties arising 
from the fact that Parutagauda, the ances- 
tor of defendants Nos. 1 and 2, was given 
in adoption to another family, their branch, 
i. e, the branch of defendants Nos, 1 
and 2, is more closely connected with 
Ningangauda’s branch than that to which 
Giriyeppa, the plaintiff's adopted fathcr, 
belonged. There is no dispute also to the 
immediate pedigree of defendants Nos. 1 
and 2 which is as follows: 





. PARUTAGAUDA, 
| 
Nagava= San he 
Baglingappa 
Rudragauda Mallangauda 
(defendant No, 2) (defendant No. 1) 
(adopted). 


Rudregauda (given 
in adoption), 
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Basalingappa diedin 1877 without issue, 
but his widow Nagava adopted Rudragauda, 
defendant No. 2, son of Mallangauda, de- 
fendant No. 1, in 1900. It. may be men- 
tioned, though it does not affect the case 
materially, that the propositus Ningangauda 
wes also the natural son of de’endant No. i 
given by him in adoption to Irappa Nin- 
gappe and his wife Rudravain 1887. Afier 
Ningangauda’s death there was a dispute 
as to the heirship between Giriyeppa and 
San Ireppa, the father of defendant No. 1. 
In Miscellaneous No. 50 of 1891 it wes held 
that Giriyepya wes the heir of Ningangauda 
and he was given a certificate of Leirship. 
His name was also entered by the revenue 
authorities in the the watan regisler. San 
Itappa then filed a suit, No, 225 of 1893, 
for a declaration that he was tke heir, 
and for cancellation of the heirship cer- 
lificate granted to Giriyeppagauda. ‘This 
suit was dismissed and appeals to the 
District Court and to the High Court were 
unsuccessiul. The date of the final decree 
of the High Court was in February 1900, 
The grounds of the decision against San 
Irappa in these proceedings were that it 
was found that Parutagauda had been 
given in adoption to a different watan 
family altogether, that of Shirol in the 
Dharwar District, San Ivappa tried by 


various expedients to get out of 
this. The adoption was denied, alleged 
to be invalid and finally alleged io 


have been in the dwyamushyana form, 
2 @, with rights in both families.- An 
attempt was'also made to show that the ` 
Shirol family was connected with the 
Masuti family, so that even if San Irappa 
belonged to the former, he might still 
Claim as an heir tothe Masuti watan. But 
all these pleas were negatived. There was 
no hint so far of the point subsequently 
raised that San Irappa’s brother Basalin+ 
gappa had been born before Parutagauda’s 
adoplicn, end therefore had remained in 
the Masuti family. Then came tke adop- 
tion cf Rudragauda by Baslingappa’s widow 
Nagava cn March 31, 1900, and soon after 
Rudragauda through his maternal uncle 
Subhangauda as next - friend, filed suit 
No. 943 cf 1900 for a declaration that he 
was Ningengauda’s heir. It was not necese 
sary for him to prey for possession of 
the lends, because it appears that Giri- 
yeppa in spite of his success jn the previous 
litigation had never gct possession of any 
of the lands in dispute. It wes alleged 
in the ploint of that suitethat the minor 
Rudragauda was in possession and that 


v 


1936 


his uncle and next friend was manag- 
ing on his behalf. In actual fact Mallan- 
gauda, defendant No. 1, appears to have 
been in possession. He is, as I have said, 
the natural father both of Ningangauda 
and Rudragauda. A different pedigree of 
the family was produced by Rudragauda 
on this occasion, now Ex. 136, which showed 
a different common ancestor, and also pur- 
ported to show that one Irappa Ghullappa 
was a nearer heir than Giriyeppa in 
Giriyeppa’s own branch. This Irappa, who 
is defendant No. 3 in the present suit, 
had given-his consent to the adoption of 
Rudragauda and had also made an assign- 
ment of his own rights in his favour. 
This suit was settled by a consent decree 
under which two fields were assigned to 
Irappa Ghullappa, and the rest of the land 
was divided roughly half and half between 
Giriyeppa and Rudragauda. These two 
were also held entitled to the right of 
service in equal shares. In the joint appli- 
cation for recording the compromise, 


Giriyeppa admitted the correctness of the . 


pedigree and the validity of the adoption 
of defendant No. 2. As the result of the 
compromise Giriyeppa and defendant No. 3 
got possession of the lands assigned to them. 
The settlement, however, was not re- 
cognized by Government. Giriyeppa died 
apparently soon after the compromise de- 
cree, which was dated January 3, 1902, 
and the name of his widow Laxmava was 
ordered to be entered as representative 
watandar. In 1906 an application was 
made on behalf of defendant No. 2 that 
he should be shown as entitled to a half 
share in the right of seivice, but this was 
rejected. After he attained his majority 
Rudragauda brought Suit No. 122 of 1912 
for a declaration that the compromise 
decree was null and void, for entry of 
his name in the watan register and for 
possession of the land held by Laxmava. 
This suit was dismissed. 
however, persevered; in 1921 he made an- 
other application to the Deputy Collector 
for having his name entered as representative 
watandar, and in this attempt he was 
successful. The order made in his favour 
“by the Deputy Collector was confirmed 
by the Collector. It was reversed by the 
Ocmmissioner, but was restored by Govern- 
ment. The Government Resolution dealing 
with the case is Ex. 144. No reasons are stat- 
ed in‘ the resolution itself, but from tue at- 
tached correspondence it appears the Gov- 
ernment accepted the position that Baslin- 
gappa was bown before the adoption of 
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his father Parutagauda and remained a 
member of the Masuti watan family, that 
on his death his widow Nagava succeeded 
him and that she was not postponed to 
Giriyeppa who was held to be a siranger 
to the family. In the meanwhile the 
present plaintiff had been adopted by 
Laxmava on October 21, 1920, and he 
brought this suit on April 14, 1928. 

In the plaint he prayed for the follow- 
ing reliefs: (a) a declaration that defen- 
dant No. 2 was not the patilki watandar 
of Masuti, (b) a declaration that plaintiff 
ig entitled to have his name entered in 
the watan register for the 16 annas-right 
of patilki service, and (e) possession of 
the lands in the possession of the defen- 
That is to say, he seeks possession 
in this suit of the land which was assigned 
to those defendants by the compromise 
‘decree of 1902. The allegations in the 
plaint, so far as they are material, were 
that the adoption of defendant No. 2 is 
invalid that Baslingappa and San Irappa 
were born after the giving inadoption of 
their father Parutagauda, and that, even 
if the adoption of defendant No. 2 is valid, 
he is not a watandar of the Masuti watan 
and therefore he would acquire no right 
to the lands in suit under the compromise 
decree. The allegations in the written 
statements, so far as they are material, 
were that Baslingappa was not born after 
the adoption of Parutagauda but before, 
that on his death in 1877 his widow 
Nagava succeeded him as heir and that 
she also succeeded Ningangauda in 1891, 
that Irappa Ghullappa, defendant No. 3, 
is a nearer heir than Giriyeppa, that the 
adoption of defendant No. 2 made with the 
consent of Irappa was valid, that the suit 
is barred by the provisions of the Revenue 
Jurisdiction Act, and also by limitation. The 
issues framed by the trial Judge were 
as follows: (1) Whether Baslingappa 
was born after the adoption of his father 
into another family. The finding is that 
he was born before the adoption; (2) If 
not, are Baslingappa and his son watandars 
of the Masuti patilki watan ? The finding 
is ia the negative. (3) is the suit 
barred by s.4, Revenue Jurisdiction Act ? 
The finding is that plaintiff's claim for 
the declaration is barred, but not his 
claim for possession. (4) Can plaintiff 
contend that the compromise in Suit No. 913 > 
of 1900 is not binding on him? The 
finding is No (5). Is plaintiff's adoption 
proved ? Finding in the affirmative (6) Is it 
invalid as alleged by defendants? Finding in 
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the negative (7) Was Giriyeppa the nearest 
heir to Ningangauda? Finding in the 
negative. (8) If not, can plaintiff be the 
neir to the suit property ? Finding in the 
negative. (9) Is defendant No. 2 the 
validly adopted son of Baslingappa ? 
Finding inthe affirmative. (10) Is he 
entitled toclaim any part of the watan 
property of Masuti ? Finding in the affirm- 
ative. (11) Is the suit in time? On this 
no finding is recorded, as in the learned 
Judge’s view the issue did not survive. 
The findings on the Ist, 3rd, 4th, 7th, 8th, 9th 
and 10th issues are against the plaintiff; 
the finding on issue No. 3 is in part 
against him. The finding on issue No. 
2 appears tobe in his favour, but it is 
not altogether easy to reconcile it with the 
finding on issue No. 10. 


It will be convenient to deal first of all 
with theissue astothe effect of the com- 
promise decree in the suit of 1900. The 
trial Judge has held that plaintiff is bound 
by this decree, and in my opinion he 
is right. It is a judgment inter partes, 
for plaintiff claims through Giriyeppa, and 
unless he can get rid of it, it is difficult 
to see how he can get any relief in this 
suit. The lands which he seeks to recover 
were awarded to the defendants by the 
decree, which moreover, was based on 
the admission of Giriyeppa as to the 
correctness of the pedigree relied on by 
the defendants and the validity of the adop- 
tion of defendant No. 2. That means that 
the decree recognized a position entirely 
inconsistent with that now set up by 
plaintiff as Giriyeppa’s adopted son. 
The argument on plaintiff's behalf here, 
as in the lower Court, is that the compro- 
mise amounted to an alienation to persons 
who were not watandars, and was, there- 
fore, contrary to s. 5, Watan Act, and 
unlawful. Let us assume for the moment 
that that was so. That would be a good 
ground for setting the decree aside, but 
it would not render the decree a nullity 
or get rid of the necessity of getting it 
set aside in due course of law and within 
the period of limitation. It was held in 
Chhaganlal v. Bai Hark'a (1) that the 
plea of estoppel by res judicata may pre- 
vail even when the result of giving effect 
to it will be to sanction what is illegal 
-in the sense of being prohibited by statute. 
The Court relied on the judgment of the 
Privy Council in G. N. W. C. Railway Co. 


aP 33 B 479; 2 Ind. Oas. 530; 11 Bom. L R 
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v. Charlebois (2). The relevant passage in 
the jugment of Lord Hobhouse is at p. 124 
of the report. I may premise that the 
appeal arose outof an action to impeach a 
judgment on a contract alleged to be ultra 
vires of the company. His Lordship said: 

“Tt is quite clear that a company cannot do what 
is beyond, its legal powers by simply going into 
Court and consenting to a decree which orders 
that the thing shall be done. If the legality of 
the act is one of the points _ substantially in dis- 
pute, that may be a fair subject of compromise in 
Court like any other disputed matter. But in this 
case both the parties . were equally insisting 
on the contract The president, who appears to 
have been exercising the powers of the company, 
had an interest to maintain it, and took a large 
benefit under the judgment. And as the contract 
on the face of it is quite regular, and its infirmity 
depends on extraneous facts which nobody dis- 
closed, there was no reason whatever why the Court 
should not decree that which the parties asked it 
to decree. Such a judgment cannot be of more 
validity that the invalid contract on which it was 
founded.” f 

The particular passage which was re- 
ferred to in Chkaganlal v. Bai Harkha (1) 
was the sentence (p. 482): “If the legality 
of the act is a point substantially in dispute 
it may be a fair subject of compromise 
in Court like any other disputed matter. 
The concluding sentence of the passage 
which 1 have cited, “such a judgment 
cannot be of more validity than the in- 
valid contract on which it was founded, 
might at first sight perhaps appear to 
suggest that such a decree would be a 
nullity which it is not necessary to set 
aside. But that is not in fact what was 
held in the case, and as I have said, the 
appeal arose in suit to impeach the judg- 
ment. Another case on the same point, 
viz., that a decree based on an agree- 
ment which is bad in law is binding until 
set aside, is Cowasji Temulji v. Kisandas 
Tricumdas (3). At p. 6561, Batchelor, J., 
observed as follows : | 

“But the question is whether in this suit the 
plaintifis are entitled to give the go-by to a parti- 
cular clause in an existing decree on the ground 
that that clause, if resting on no higher authority 
than the agreement between the parties, would be 
had in law. We think that this question must 
be answered in the negative. It may be though we 
express no opinion as to this—that in a suit prop- 
erly framed for that purpose the plaintifis might 
have been able to get the decree set aside. But no 
such suit has been brought, and the decree is a 
subsisting decree; nor does it, we think, make any 
difference that it was taken by consent of the par- 
ties who were all sui juris. The decree stands, and 

(2) (1899, A C 114; 68 L J P O 25; 79 LT 35, 

(3)13 Bom. L R 649; 11 Ind. Cas, 984; 35 B 
371. 
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Page of 33 B—[Ed] 

Ipase of 13 Bom. L. R —[Ed.] e 





1936 
while it stands, it operates as an estoppel between 
the then parties and their present representatives.” 

The learned Judge referred to Hudders- 
field Banking Co., Ltd. y. Henry Lister & 
Sons, Ltd. (4). On the other hand we were 
referred to some observations of Fawcett, 
J. in Ganesh Eknath Kaulgi v. 
Bhaushab Bhawanrao (5). That case 
was decided by a single Judge, and 
moreover, the authority there referred to 
a judgment of the Privy Council in Padapa 
v. Swamirao (6), did not deal with the case 
of a decree whether on a compromise or 
otherwise. All that was held was that a 
mortgage which contravenes the provisions 
of the Watan Actis void. I do not think 
therefore that there is anything in this 
case which weakens the effect of the two 
decisions which I have cited. But if the 
compromise decree is to be treated as 
good unless or until it be set aside, it 
is clearly too late now to get it set aside. 
The cause of action in that respect would 
accrue to the plaintiff on his adoption in 
1920, and the longest period available to 
him, viz., the period for a suit for a decla- 
ration that the decree did not bind him, 
would be six years from 1920, under 
Art. 120, Limitation Act. I may also point 
out that it seems to be at least doubtful 
whether this particular compromise could 
be said to amount to an alienation within 
the meaning of s. 5. In that connection I may 
refer to Basangowda v. Irgowadatti (7) and 
the cases there cited. It was pointed 
out there that Courts lean in favour of 
such family arrangements. So that even 
if the defendants must be held to be 
non-watandars, the compromise decree in 
my opinion would be a sufficient answer 
to the plaintiff's suit. But even on that 
point I am not prepared to hold in plaint- 
Ws favour. On the whole 1 think we must 


accept the trial Judge's finding that Baslin- - 


gappa was born before his father went in 
adoption to the Shirol family, though I 
admit that the evidence is by no means 
conclusive on the point. (His Lordship 
then discussed the evidence on the point 
and continued). Tha burden of proof 
is, therefore, on the plaintiff, and the trial 
Judge's finding on the first issue must, I 
think, be accepted. I may say that even 
if Baslingappa was born after the adop- 

(4) (1895) 2 Ch. 478; 64 LJ Ch. 523; 12 R 331; 72 L 
T 703; 43 W R 567. 

(5) 23 Bom. L R 1037; 64 Ind. Cas. 208; A I R 1922 
Bom. 110; 46 B 345. : 

(6) 24 B 656; 27 I A 86; 2 Bom. L R548; 40 WN 
517; 7 Sar. P O J 710 (P 0.) 

CT) 47 B 597; 73 Ind. Was. 196; A IR 1923 Bom, 276; 
25 Bom. L R 293. 
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tion, it would not necessarily follow that 
he was not a watandar of the Masuti watan. 
At p. 6 of the print the learned trial 
Judge has referred to evidence which ap- 
pears to show that before the year 1846 
Baslingappa owned some watan land in 
the village. The definition of watandar 
in the Act includes a person holding a 
watan property acquired by him before 
the introduction of the British Government 
into the locality of the watan. It is an 
admitted fact that the village of Masuti 
came under British rule for the first time 
in 1848. 

I will next deal with the argument of 
learned Counsel for the plaintiff that even 
if Baslingappa remained a member of the 
Masuti watan family, defendant No. 2 as 
his adopted son would not become a watdn- 
dar. Ningangauda, as I have said, hada 
sister Ningava who survived him and was 
a party to the heirship proceedings com- 
menced in 1891. Failing a male heir, 
Ningava would succeed and not Nagava, 
who was merely the widow of a gotraja 
sapinda. Actually Giriyeppa proved his 
claim to the satisfaction of the Court and 
the Revenue Authorities and the succession 
passed to his line. But even if he had 
failed to prove his claim, Nagava would not 
have been the heir. Her adoption of de- 
fendant No. 2 as son to Baslingappa, though 
valid as an adoption (the origina! conten- 
tion that the adoption was invalid has 
been given up) would not, according to 
this argument, give the adopted son any 
interest in the Masuti watan, for Nagava 
was not the widow of the last male holder. 
There is certainly authority for this view 
in Krishnaji v. Tarawa (8) and Bhimabai 
v. Tayappa Murarrao (9). But the latter 
case has been doubted if not overruled in 
Amarenda Mansingh v. Sanatan Singh (10). 
In view of the principles enunciated by 
the Judicial Committee in the latter case 
and in Pratapsingh Shivsingh v. Agarsingji 
Reisingji (11), it cannot be denied, I think, 
that defendant No. 2 on his adoption in 
1900 acquired the status which a natural 
son of Baslingappa if born in that year 


(8) 24 B 484; 2 Bom. L R 276. 
(9) 37 B 598; 21 Ind. Cas. 107; 15 Bom. LR 
783 


(10) 60 I A 242; 143 Ind. Cas. 441; A I R 1933 PO 
155; 12 Pat. 642; Ind. Rul, (1933) P C168; 37 OWN 
938; (1933) M W N 769; 38 L W 1;65 M LJ 203; 
l4 PL T 399; (1933) A L J 710; 57 O LJ 593; 35 
Bom. LR 859 (PO). 

(11) 46 I A 97; 50 Ind. Cas. 457; AIR 1918 P O 192; 
43 B 778; 36 M LJ511;17 AL J 522,21 Bom, LR 
496; 1 UP L R(P O) 39; (1919) M W N 313; l0 LW 
339; 24 O W N 57; 27 ML T 47 (PO). 


708 


would have had, and that, I think, would 
suffice to make him a watandar within 
the definition in the Watan Act. It is 
not necessary for the purposes of this case 
to consider whether the adoption would 
have the effect of divesting Giriyeppa’s 
estate. As Baslingappa’s son he had a 
hereditary interest in the watan. He was 
a watandar. He was indeed a nearer heir 
of Ningangauda than Giriyeppa himself. 
Therefore the alienation of watan prop- 
erty to him would not be within the mis- 
chief of s. 5. 

These findings as to the effect of the 
compromise decree are really enough to 
dispose. of the case, but it is desirable to 
refer to some of the other issues. It is 
contended that the suit is barred bys. 4, 
Ravenue Jurisdiction Act X of 1876, which 
removes from the jurisdiction of the Civil 
Courts, among other things, claims against 
Government relating to any property ap- 
pertaining to the office of any hereditary 
officer, claims to perform the duties of any 
such officer and suits to set aside or avoid 
any order under Act IIT of 1874. Declara- 
tion (6) in the form in which it is prayed 
for in ihe plaint must be said, I think, 
to be in effect a claim to perform the 
duties of patil, for no one but a re- 
gistered watandar or his deputy can 
perform the duties under the terms of 
the Act. Prima facie therefore such a 
declaration cannot be granted. But plain- 
tiffs learned Counsel has conceded that, 
Government not being a party, no order 
which be can obtain in this suit will 
necessarily be binding on Government, 
and he says that he would be quite con- 
tent with a declaration that defendant 
No. 2 is not a wantandar of this watan, 
and with a declaration in plaintiff's favour 
in the form allowed in Hanamant Ram- 
chandra v. Secretary of State (12). It was 
held in that case, after a full discussion 
of the authorities including the Privy 
Council case in Laxmanrao Madhavrao y. 
Shrinivas Lingo (13), that there is nothing 
in the Revenue Jurisdiction Act to prevent 
Civil Courts granting a declaration that a 
person is the nearest heir of a deceased 
representative watandar and the declara- 
tion was actually granted in tbe form that 
plaintiff was entitled to have his name 
registered as the nearest heir in preference 

(12) 84 B 125; 129 Ind. Oas. 391; A I B 1930 Bom. 
254, 32 Bom. L R 155; Ind. Rul. (1931) Bom. 
16 


7. 

(13) 54 I A 380, 105 Ind, Cas. 694; A I R1997P O 
217; £1 B 830; 29 Bom. L R 1484; 53M L J 475; 46.0 
LJ 393; 89M L T 527 (PO). 
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to thé defendant whose name had been 
registered by the revenue authorities. 


Patkar, J. distinguished the Privy Council 
case on the ground that it dealt only with 
2 claim to a watan office and not witha 
claim fora declaration of status as watan- 
dar. In Laxmanrao Madhavrao v. Shrinivas 
Lingo 18), the discussion of the Revenue 
Jurisdiction Act was very brief and there 
was no reference to authorities. Their 
Lordships merely said after selting out the 
provisions of s. 4 of the Act (p. 3944): 

“In their Lordships’ opinion these words are 
wide enough to preclude the Courts from entertain- 
ing any claim to the watan offices in opposition ta 
the claim of the hereditary officers recognised or 
appointed under the Act, and also any claim for 
the cancellation of the watan register. To this 
extent, therefore, the pleintiff’s case must fail.” 


The difficulty is that the declaration 
asked for in that case, which their Lord- 
ships held to be barred, was a declaration 
that plaintiff was and defendants were 
not watandars, patils and kulkarnis of the 
village, and this is not very easily distinguish- 
able from the declaration which plaintiff 
seeks. However, it is clear that Lamanro 
Madhavrao v. Shrinivas Lingo (13) cannot 
have been intended to throw any 
doubt on the jurisdiction of the Civil Courts 
to decide disputes between persons claim- 
ing to be watandars inter se, asto their. 
Status in the watan family. Section 36, 
Bombay Hereditary Offices Act, both be- 
fore and after its amendment in 1910, con- 
templates a decree of a Civil Court as a 
matter which has to be taken into con- 
sideration by the Collector in determining 


‘whose name has to be entered as repre- 


sentative v atandan 


An application has been made on plain- 
tif's behalf to amend the plaint so that 
declaration (b) would read as follows : “As 
the deceased Giriyeppagauda was the 
nearest heir to the deceased Ningangauda 
Dod Irangauda, it should be declared that 
plaintiff who is the adopted son of the said 
Giriyeppagauda is the nearest heir to the said 
deceased Ningangauda Dod Irangauda in 
preference to Rudragauda, defendant No. 9." 
In my opinion there is nothing in the 
Revenue Jurisdiction Act which would bar 
the Court from granting a declaration in 
this form. But this question is really 
academic, because on the merits it cannot 
been held that the plaintiff is the nearest 
heir of Ningangauda in preference to de- 
fendant No. 2 I should be prepared io 
hold on the evidence that Giriyeppa was 


*Page of 54 I. A.—[Fd] 
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the nearest heir of Ningangatida when 
the succession opened in 1891 I feel con- 
siderable doubt as to the correctness of 
thé leatned trial Judge's view that the 
defendants’ pedigree, Ex. 136 is reliable 
and to be preferred to plaintiff's, which is 
Ex. 109. Exhibit 136, is not an original 
document, It is a certified copy of a 
pedigree purporting to have been produced 
in an heirship inquiry in 1852. However 
it appears that the original was produced 
in the suit of 1900 by a witness who de- 
posed that he had written it. 

He was then 75 years old and is pre- 
sumably now dead. His deposition has 
been put on the record, Ex. 105, and it 
is admissible under s. 33, Evidence Act. 
‘Exhibit 138 which is relied on in support 
of Ex. 136 is also a copy, and in this case 
there is no proof whatever of the original. 
No presumption can be drawn under s. 90 
as to the genuineness or due execution of 
the original : Basant Singh v. Brijraj Saran 
Singh (14). No doubt the defendants’ 
pedigree is supported by Giriyeppa's admis- 
sion in 1902, whatever that may be worth. 
Plaintiff's pedigree, Ex. 109, is based on 
an original document which was produced 
and proved and accepted by the Court in 
the litigation which began in 1891. It has 
been in Court custody ever since, and plain- 
tiff applied that it should be called for and 
placed on the record. This was refused 
as the application was made ata late 
stage, but, as we were of opinion that the 
application ought to have been allowed 
we have had the document placed on re- 
cord in this appeal. It is dated 1858 and 
purports to bear the signatures of Irappa 
Ningappa and San Irappa, which, in view 
of the age of the document, may be pre- 
sumed tv be genuine. The main differ- 
ences between the pedigrees appear to be 
these: Exhibit 130 introduces these Shirol 
family, one Bharamgauda and his des- 
“ cendants, as a branch of the Masuti 
family. But in this respect it is not 
supported even by Ex. 138 and though a 
blood relationship between these two 
families would seem to be the most 
natural explanation of the extraordinary 
history of Parutagauda’s descendants, who 
were treated as having rights in both 
watans, it can hardly be said to be proved. 
The other main point of difference is in 


respect of Giriyeppa'’s branch or the 

(14) 37 Bom. L R 805; 156 Ind. Cas, 864; A I R 1935 
PO 132; 621 A 180; 57 A 494;8 R P © 4;(1935)0 W 
N 759; (1935) M W N 768; (1935) A L J 847; 390 WN 
1057; 69 M L J 225442 L W 231; 16PLT 669; 37 PL 
R 64 POL - 
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branch of the biradars it is called. In 
Ex. 136. Giriyepya is shown as many 
degrees further removed from the com- 
mon ancestor than is the case in the 
plaintiff's pedigree, and Ghullappa Ba- 
sappa, who is alleged to be the father of 
defendant No. 3, is shown as a nearer heir 
in that branch than Giriyeppa himself. 
As to this last point it may be pointed out 
that apart from any other consideration, 
there is no evidence that defendant No. 
3 really is the son of Ghullappa. He 
even declined to go into the witness box 
himself to support his claim. 

The trial Judge, who, as I say, was 
prepared to accept Ex. 136, took the view 
that the common ancestor of the various 
branches of the family was so remote 
that the biradar’s line must have branch- 
ed off before the acquisition of the watan, 
and that plaintiff has failed to prove that 
the watan was acquired by the person 
shown as the common ancestor in his 
genealogy or by one of his male ancestors. 
He is presumably referring to the rule 
laid down in Bai Laxmi v. Maganlal (15). 
Actually what was decided there was, 
that in order that a female heir should 
be postponed to a male under s. 2, Act V 
of 1886, the latter must have descended 
from a common progenitor who was a 
watandar. Now in this case there is no 
evidence to show when or by whom this 
watan was acquired. The eariiest materiaj 
document on record is Ex. 132, which re- 
cords the fact that even as long ago as 
1770 litigation had been going on from 
generation to generation between Para- 
varaddi Veergouda Patil and Lingappa 
Biradar Patil of Masuti on the one hand 
and members of the Pancham family on 
the other. 

These two persons cannot be identitied 
with any certainty with persons shown 
in either pedigree. But I think there 
can be no dobut that, so far as the re- 
moter generations are concerned, the 
pedigrees produced are largely specula- 
tive and unreliable. Tnis applies as much 
to the plaintiff's pedigree as to the defend- 
ants’. It has actually been shown that 
there are several inaccuracies in both, 
though more in Ex.136 than in Ex. 109. 
The salient facts,in my opinion, are that, 
at the earliest time of which we have 
any reliable record, a person who was 
certainly the ancestor of the propositus and 
no doubt of defendant No. 2 also, was asso_ 


(15) 19 Bom. L R730; 42 Ind. Cas. 450; A I R 1917 


. Bom, 231; 41 B 677. 
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ciated with a member of the biradar family, 
who must be taken to have been an 
ancestor of the plaintiff, as representing 
the Masuti watan, and the further fact, 
which is undisputed, that the biradar’s 
branch obtained an eight annas share of 
the lands of the watan at a partition 
with the other branches which took place 
so long ago that there is apparently no record 
of the date. It is referred to, however, 
in the statements of Irappa Ningappa and 
San Irappa in the litigation betweent them 
in 1873, Exs. 89 and 90. In view of this it 
seems to me to be impossible to say that 
Giriyeppa was not descended from a com- 
mon progenitor who wasa watandar. That 
being sc, he was entitled to succeed to 
the propositus Ningangauda under the 
Act of 1886. But that of ccurse is not 
enough for the plaintiff. He has to show 
that he himself is now anearer heir than 
defendant No. 2, and that he cannot be 
for the reasons which I have already given. 
Defendant No. 2 is also a watandar and 
a nearer heir of Ningangauda than the 
plaintiff. 

The only other matter which I need dis- 
cuss is limitation. I will deal first with 
the prayer for possession of the land. 
Learned Counsel for the plaintiff relies on 
Moro Narayan Joshi v. Balaji Raghunath, 
(16). The facts in that case were that 
the childless widow of a separated Hindu, 
who was in possession of his 
property as his heir, alienated 
it in 1868, and 20 years afterwards she 
adopted ason, who brought asuit in 1890 
to recover the alienated property. It was 
held that the proper article to apply was 
Art. 144, and thatthe suit was not barred. 
The possession of the defendants did not 
become adverse to the plaintiff until he 
became entitled to possession of the pro- 
perty upon his adoption. Their possession 
may have been adverse to the widow, 
put that did not affect plaintiff who did 
not derive his right to sue from or through 
her. That case, however, is clearly dis- 
tinguishable, because when the defendants 
got possession in 1902 Giriyeppa was alive. 
He may not have lived long thereafter, 
but there was at any rate some interval 
before the widow got possession, in which 
the lands were held adversely to Giriyeppa. 
Time, therefore, began to run in Giriyep- 
pa’s lifetime, and, as the plaintiff claims 
through Giriyeppa and not through the 
widow the authority cited does not apply. 


In my opinion the suit for possessi 
(16) 19 B 809, p ii 
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of the land would be barred by limitation, 
if it did not otherwise fail. As regards 
the prayerfor a declaration I do not con- 
sider that there is any bar of limitation. 
It was suggested that the plaintiff ought 
to have brought a suit under Art. 14, Limita- 
tion Act, toset aside the order of the 
Revenue Authorities within a year of the 
Government Resolution of 1926. But, in 
my opinion, this is not really a suit to set 
aside or avoid the orders of the Revenue 
Authorities. At any rate it could not be so 
described if the proposed amendment of the 
plaint were allowed, and we should have 
been prepared to allowit if it had been 
necessary. What the plaintiff is seeking is 
the determination, as between him and the 
defendants, of their respective status as 
watandars, and having obtained this 
determination he proposes to approach the 
Revenue Authorities to re-consider their 
order. As I have already pointed out, the 
provisions of the Watan Act itself appear to 
contemplate such a suit which cannot rea- 
sonably be regarded as a suit to set aside or 
avoid any order. Sofar asthe declaration 
is concerned, therefore, the plaintiff would 
have a period of six years from the date of 
the Government Resolution, 1926. But for 
the various reasons which I have given, I 
hold that the appeal fails and must be dis- 
missed with costs. 


N. J. Wadia, J.—The two main questions 
which areto be decided in this appeal are 
those covered by issues Nos. 3 and 4 framed 
by the trial Court, whether the suit is barred 
by s. 4, Revenue Jurisdiction Act, and 
whether the plaintiff can contend that the 
compromise entered into by his adoptive 
father Giriyeppa with defendant No. 2in 
Suit No. 943 of 1900 is not binding on him. 
It is contended that this is not a suit against 
Government, but a dispute between rival 
claimants to a watan, and, therefore, does 
not fall within the purview ors. 4, Revenue 
Jurisdiction Act. In support-of this conten- 
tion reliance is placed on the decision of this 
Court in Hanmant Ramchandra v. Secretary 
of State (12), in which it was held by this 
Court, following along series of previous 
decisions of this Court, that the Civil Court 
has jurisdiction to grant a declaration to a 
plaintiff that he was the nearer heir to a 
deceased representative watandar than the 
defendant, and that such a suit was not 
barred by s. 4, Bombay Revenue Jurisdic- 
tion Act, but was expressly saved by proviso 
3 tos. 36, Bombay Hereditary Offices Act. 
The decision of the Privy Council in 
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Laxmanrao Madhavrao v. Shrinivas Lingo 
(17), on which the defendants rely, and the 
question whether that decision overruled 
the view taken by the previous Bombay 
decisions was considered in Hanmant 
Ramchandra v. Secretary of State (12), and 
il was held that it did not overrule them. 
The ground on which the distinction was 
made was the suits which, according to 
the decision of the Privy Council were 
barred, were those in which aclaim was 
made to the watan office or for cancella- 
tion of the watan register. The distinction 
made appears to me to be clear. Clause 
(b) of the prayer in the plaint in this suit as 
it stands, would, therefore, be clearly barred 
-by s. 4, Revenue Jurisdiction Act. But the 
plaintiff has put in an application for 
amendment by which he asks only fora 
declaration that asthe deceased Giriyeppa 
was the nearest heir to Ningangauda Dod- 
Irangauda, the plaintiff whois the adopted 
son of Giriyeppa is the nearest heir to the 
deceased Ningangauda in preference to 
defendant No.2. Thus amended the relief 
asked for is clearly admissible according to 
the decision in Hanmant Ramchandra v. 
Secretary of State (12), and the previous 
rulings there relied on, and according to 
the express language of s. 36, Watan Act. 
It was contended that the compromise 
between Giriyeppa and defendant No. 2 in 
suit No. 943 of 1,900 was not binding on 
the plaintiff, be it offended against 
the provisions of s. 5, Watan Act, Giriyeppa 
having by that compromise alienated some 
portion of the watan property to defen- 
dant No. 2, who, it was urged, was not a 
watandar of the Masuti watan. The 
plaintiff's case was that Baslingappa’'s father 
Parutagauda, had gone. in adoption to one 
Venkangauda, a watandar of a different 
watan, that of Shirol in the Dharwar dis- 
trict, and that Baslingappa was born after 
his father's adoption and, therefore, ceased 
after that adoption to be a member of 
the watan family of Masuti. The question 
whether Baslingappa was born before 
Parutagauda’s adoption, as contended by 
the defendants, or after it, as contended 
by the plaintiff, is not altogether free from 
doubt. There is no very convincing evi- 
dence as regards the year in which Bas- 
lingappa was born, and as regards the 
year in which Parutagauda was adopted 
into the Shirol family. The evidence as 
regards the year of Baslingappa’s birth 
(17) 29 Bom. L R 1484; 105 Ind. Cas. 694; AI R 1927 


PO 217, 54 I A 380; $1 B 830; 53M LJ 475; 460 LJ 
$93; 39 M L T 527 (P 0), 


BASANGOUDA W. BASLINGAPPA (BOM) 


711 


consists of a statement with regard to 
Baslingappa’s age in the entry in the 
death register about Baslingappa’s death 
and in two statements made in 1874, and 
1879 by San Irappa, the ycunger brother 
of Baslingappa, about his own age. Accord- 
ing to those statements San Irappa was 
born about 1824 or 1825. There is a state- 
ment of the plaintiff's adopted father 
Giriyeppa in, 1898, in which he said that 
Baslingappa was twenty years older than 
his younger brother San Irappa. This would 
give the year of Baslingappa’s birth as 
1805, which is also the year indicated by 
the entry in the death register about 
Baslingappa’s death. These statements, 
however, although admissible in evidence, 
can only be regarded as giving the ap- 
proximate year of Baslingappa's birth. 

The evidence with regard to the year in 
which Parutagauda was given in adoption 
is still less detinite. It certainly suggests, 
however, that the adoption took place some 
time after 1823 and probably between 
1823 and 1833. Considering the long period 
of time which has elapsed since the oc- 
currences took place, one can hardly ex- 
pect more convincing evidence. On the 
other hand there is a considerable amount 
of evidence to show that Baslingappa 
claimed and enjoyed the Shirol watan and 
acted as patil of Shirol for over twenty- 
five years. This could ordinarily have hap- 
pened only if he had himself become a 
member of the Shirol family as a result of 
his father’s adoption, and according to the 
present law that could only be if he had 
been born after his father's adoption. But 
there is also evidence to show that after 
Parutagauda’s adoption both his son Bas- 
lingappa and San Jrappa continued to hold 
watan property in Masuti. Exhibit 90, a state- 
ment made by San Irappa in 1874, shows 
that he had been holding some of the 
watan lands from 1854 onwards, and Ex. 
134 shows that Baslingappa held some of 
the watan lands in 1846. 

This conflicting evidence with regard to 
Baslingappa’s. position may be due to the 
fact that the legal position of a person 
whose father was adopted into another 
family, was not clear at that time. But 
the evidence with regard to the dates of 
Baslingappa’s birth and Parutagauda’s adop- 
tion is at least sufficient, in my opinion, 
to show that Basalingappa was born before 
his father’s adoption and, that being so, 
he would continue to be a member of 
the Masuti family, and this conclusion ig 
strengthed by the fact that he did continue 
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to hold watan lands in Masuti long after 
his father's adoption. He would, therefore, 
be a watandar of the Masuti watan accord- 
ing to the definition of ‘watan’ in s. 4, 
Watan Act, both as having been born 
before his father went into adoption into 
the Shirol family, and as having held 
watan lands in 1846, two years before 
the village came under British rule. The 
adoption of defendant No. 2. by Nagava 
has been admitted in this appeal. The 
alienation to defendant No. 2 by the com- 
promise in Suit No. 943 of 1900, even if 
it amounted to an alienation, would not, 
therefore, be barred under s. 5, Watan 
Act. On this view the plaintiff would be 
clearly bound by the compromise decree 
in that suit. Even if it were held that 
Baslingappa was not a watandar of the 
Masuti watan, and that the compromise in 
that suit was illegal as offending against 
s. 5, Watan Act, plaintiff would, in my 
opinion, still be bound by it. The com- 
promise was embodied in a decree and 
the decisions in Chhaganlal v. Bai Harkha 
(1) and Cowasji Temulji v. Kisandas 
Tricumdas (3) clearly support the defen- 
dants’ contention that the consent decree 
would act as an estoppel until it was 
set aside by a proper suit, even though 
the effect of it might be to sanction some- 
thing that was illegal in the sense of 
being prohibited by law. Plaintiff has 
taken no steps to have that decree set 
aside, and the time within which he could 
have done so has now passed. He is, 
therefore, clearly bound by that decree. 

In the compromise application in the 
suit of 1900, Giriyeppa had admitted the 
correctness of the genealogy, Ex. 136, on 
which the defendant has relied in this 
suit. On the view which I have taken 
Baslingappa was a member of the Masuti 
watan family and defendant No.2, as a 
result of his adoption in 1900, also acquired 
that position. That being so, he was clear- 


ly a nearer heir to Ningangauda then 
Giriyeppagauda. On this ground also the 
suit must fail. I agree, therefore, that 


the appeal must be dismissed with costs. 


D. Appeal dismissed. 
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RANGOON HIGH COURT 
Special Bench g 
Civil Reference No. 16 of 1935 
June 2, 1936 
RoBERTS, C. J., BAGULEY AND 
LEAOH, JJ. 
C. L. DALE— APPLICANT 
versus 
Mrs. ENID BERYL DALE AND ANOTHER— 
OPPOSITE PARTIES. 

Divorce Act (IV of 1869), s. 10—Swit for dissolu- 
tion of marriage—Marriage must be proved—Neces- 
sity of producing certificate of marriage. 

Before the Court can grant a decree for dissolution 
of marriage it must be satistied that the marriage did 
take place and that the marriage is a valid one. 

Where ina suit for dissolution of marriage, no 
marriage certificate was produced and the only evi- 
dence of the marriage was the bare statement of 
the petitioner that he was married to the respondent 
at a certain Church, ina certain town, on a certain 
date: 

Held, thatthis bare statement was not enough to 
prove the marriage and that the proper method of 
proving it was to put in evidence the marriage cer- 
tificate. Ma Maw v. Maung Yaw Han (1), relied 


on. 

O. R. A. from a reference made by the 
District Judge, Mandalay, under the 
Divorce Act, : 

Mr. Hirjee, for the Applicant. 


Leach, J—On November 21, 1935, the 
District Court of Mandalay granted the 
petitioner a decree for dissolution of his 
marriage with the respondent on the ground 
ofher adultery with the co-respondent. 
The case comes before this Court for 
confirmation of the decree, under the pro- 
visions of s. 17, Indian Divorce Act. 

Adultery has been proved, but the evi- 
dence ofthe marriage is unsatisfactory. 
In a recent case from the same Court 
we had occasion to point out that the pro- 
per method of proving a marriage is to 
putin evidence the marriage certificate. 
In this case the marriage certificate has 
not been produced and the only evidence of 
the marriage is the bare statement of the 
petitioner that he was married to the 
respondent at St. Mary’s Church, Mandalay, 
on April 30, 1928. I would draw_ the 
attention of the learned District Judge is 
the judgment of this Court in Ma Maw v. 
Maung Yaw Han (1). It is there pointed 
out that as divorce affects the status of 
the parties it is of importance that the 
necessary conditions to justifv a decree 
for dissolution of marriage should be 
complied with. Itis specifically laid down 
in the Act that certain facts must be 
averred and proved before a Court has 


(1) 11 R 68;A IR 1933 Rang. 93; 143 Ind. Cas, 
535; Ind. Rul. (1933) Rang. 69(S B), 
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jurisdiction to passa decree for dissolution 
of marriage, and in the absence of the 
averment or proof of the facts required 
by law in support of a petition for divorce 
a decree for divorce will not be passed. 
Before the Court can grant a decree for 
dissolution of marriage it must be satisfied 
that the marriagedid take place and that 
the marriage is a valid one. 

I would direct that this case be remit- 
ted to the District Court for proof of the 
marriage. If forsome reason it is not 
possible for the petitioner to put in evidence, 
the marriage certificate—at the moment 
I can seeno reason why it should not 
be produced—there should be independ- 
ent evidence that the marriage didin 
fact take place at St. Mary's Church, 
Mandalay, on the date mentioned. When 
the marriage has been properly proved 
the District Judge will re-submit the record 
to this Court for its consideration. 

Roberts, C. J.—I agree. 

D. Case remitted. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1690 of 1935 
January 20, 1936 


AI Ly J. 
MUHAMMAD SHARIF AND ANOTHER— 
DEFENDANTS—APPELLANTS 
VETSUS 
KHUDA BAKHSH AND ANOTHER— 
PLAINTIFFS—RESPONDENTS 

Muhammadan Law—M arriage — Minor—Mother 
giving minor daughter in marriage in presence of 
first cousin—Marriage, whether void or invalid— 
Injunction against consummation of marriage~ 
Whether can be granted. 

Where inthe presence of her first cousin a minor 
girl is given in marriage by her mother, such a 
marriage would be invalid according to the 
Muhammadan Law, butit is not void. It is invalid 
in this sense that on attaining puberty the wife has 
a right to repudiate the marriage, in other words, 
she is entitled to exercise her option of puberty. 
To grant a declaration that the marriage is invalid 
may create complications for the future. But it is 
necessary to grant an injunction against husband 
and the mother ofthe girl, restraining them from 
consummating the marriage with the husband till 
she has had an opportunity to exercise or not to 
exercise her option of puberty. , 

8. C. A. from the decree of the District 
Judge, Sialkot, dated July 29, 1935. 

Mr. Mukand Lal Puri, for the Appellants. 

Mr. Mathra Das, for the Respondents. 


Judgment.—Musammat Allah Rakhi, 
was given in marriage by her mother to 
Muhammad Sharif. At the time of her mar- 
riage she was six years of age and is said 
to be about ten years of age at the time 
of the institufion of the suit, The suit was 
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by her first cousin Khuda Bakhsh for a 
declaration thatthe marriage was invalid 
asit was contracted by the mother who was 
incompetent to do so in his presence. 

There is no doubt that in the presence 
of the plaintiff Khuda Bakhsh, Musammat 
Allah Rakhi’s mother was not contempt to 
give her away in marriage, and itis con- 
ceded that such a marriage would be invalid 
according tothe Muhammadan Law, but 
it is not void. It is invalid in this sense 
that on attaining puberty the wife has a 
right to repudiate the marriage, in other 
words, she isentitled to exercise her option 
of puberty. 

The learned District Judge is conscious 
of this fact, but has granted an injunction 
against Muhammad Sharif and the mother 
of Musammat Allah Rakhi restraining them 
to call the latter as the wife of Muhammad 
Sharif. In my opinion, in the present case 
to grant a declaration thit the marriage 
is invalid may create complications for the 
future. I have already stated, that the mar- 
riage under the circumstances is invalid 
in this sense that Musammat Allah Rakhi 
on attaining puberty shall be entitled to 
exercise her option of puberty, and this 
is not denied by eitherside. At the same 
time the injunction granted by the learn- 
ed District Judge is not legal and must 
be set aside, but in its place it is necessary 
to grant an injunction against Muhammad 
Sharif andthe mother of the girl, Musam- 
mat Aishan, restraining them from consum- 
mating the marriage of Musammat Allah 
Rakhi with Muhammad Sharif till she has 
had an opportunity to exercise or not to 
exercise her option of puberty. This issue 
of this injunction is necessary in the inter- 
ests of the minor. The appeal is accepted, 
the decree of the learned District Judge 
set aside and in lieu thereof a decree is 
granted for an injunction in terms speci- 
fied above. The parties shall bear their own 
costs. 

D. Appeal accepted. 


NAGPUR HIGH COURT 
Criminal Revision ee No. 90 of 
l 


March 26, 1936 
GRUER, J. 
BHAGWANDAS— APPLICANT 
VETSUS 

MATHURA—- RESPONDENT 
Criminal Procedure Code (Act V of 1898), a. 476— 
Magistrate passing order refusing to start proceed- 
ings for perjury under 3.476—Whether can act on 
subsequent application moving him to the same effect 

—Precautions. 
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A Magistrate who has passed an order refusing to 
start proceedings for perjury under s. 476, Oriminal 
Procedure Code, can act on a second application 
moving him to the same effect. Ordinarily, however, 
it would be undesirable to do so unless some fresh 
facts had emerged showing that the previous order 
was clearly wrong. Makhatambi v. Hasan Ali (5), 
followed. 

[Case-law discussed. ] 

Held, on merits that the Magistrate was justified 
in refusing to prosecute and interference in revision 
was not necessary. 

Mr. T. J. Kedar, for the Applicant. 

Order.—This application raises the 
point whether a Magistrate whohas passed 
anorder refusing to start proceedings of 
perjury under s. 476, Criminal Procedure 
Code, can take any further action on a 
subsequent application moving him to 
the same effect. He held that he could 
not and the learned Additional Sessions 
Judge dismissed the appeal against that 
decision preferred under s. 476-B, Criminal 
Procedure Code. The reasons he gave 
were that the order refusing prosecution 
being appealable becomes final if not 
challenged and that a second application 
amounts to one for review and is not pro- 
vided by the Code. Remarks to this effect 


in Emperor v. Ramprasad (1) were approved. - 


The point is, no doubt, a disputed one, 
but the weight of authority favours the 
view that itis not allegal for a Magistrate 
to re-consider a previous order under s. 476, 
Criminal Procedure Code, when moved. 
It was so held in KalastriMudali v. Emperor 
(2), Hare Krishna Parida v. Emperor (3). 
The case of Chamari Singh v. Public Pro- 
secutor of Gaya (4) is not quite in point 
because there the reasoning was that the 
Court was precluded from taking action 
under the old s. 476, but that this was no 
obstacle to his doing so after the section 
had been amended. In Makhatambi v. Hasan 
Ali (5) it was held that a Magistrate who 
has dismissed a complaint under s. 203, 
Criminal Procedure Code, is not precluded 
from entertaining a fresh complaint upon 
the same facts. In such a case the com- 
plainant who have had a remedy by moving 
for revision under s. 436, Criminal Proce- 
dure Code, just as he has a remedy of 

a) 49 A 752; 102 Ind. Cas. 351; LR 8 A 97 Or; 
28 Cr. L J 543; 25-A L J 639;8 A 1Cr.R 49; AIR 
1927 All. 571. 

(2) A I R1932 Mad. 130; 61M L J 686; (1931) M 
W N 1048; 34 L W 629; 33 Cr. L J 272; (1932) Cr. 
Cas. 109; Ind. Rul. (1932) Mad. 281, 

(3) A I R 1929 Pat. 242; 120 Ind. Cas. 629; 8 Pat. 
Bene. Rul. (1930) Pat. 53; 31 Or. LJ 148; 11 PL 

(4) 4 Pat, 24; 83 Ind. Cas. 730; 26 Or. L J 170; 6 
e T 225; 3 Pat. LR 51 Or; A IR 1925 Pat, 

(66) 1 NLR18, 
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appeal under s. 476-B, Criminal Procedure 
Code. The analogy seems tome good, and 
I would adopt the view that a second 
application can be acted on. Ordinarily, 
however, it would be undesirable to do so 
unless some fresh facts had emerged show- 
ing that the previous order was clearly 
wrong. 

In the present case I find it unneces- 
sary to interfere, as on the merits, it seems 
to me that the Magistrate was justified in 
refusing to prosecute. The previous history 
of the case supports his view that there 
was nota reasonable probability of con- 
viction. A considerable time has now 
elapsed since the question was urged and 
the persistence of the complainant, who 
was vindicated in appeal, in still urging 
the prosecution seem to show some malice, 
For these reasons I decline to interfere and 
dismiss this application 

This order will dispose also of the 
connected application, Oriminal Revision 
No. 91 of 1936. 

N. Application dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1904 of 1935 

June 8, 1936 

ADDISON AND ABDUL RASHID, JJ. 

PHUMMAN MAL —DEFENDANT—ÅPPELLANT 
versus 

CHIRANJI LAL—PLAINTIFF — 
RESPONDENT. 

Mortgage—Right to recover principal personally, 
extinguished—Right to recover interest, whether also 
extinguished. 

When the right ofthe mortgagee to recover the 
principal amount of the mortgage from the mortgag- 
or personally has been extinguished on account of 
its being barred by time, his right to recover in- 
terest for six years prior to the institution of the 
suit personally from the mortgagor js also extingui- 
shed; in other words, if the right to recover the 
principal personally from the mortgagor is extingui- 
shed, the right to recover interest personally against 
the mortgagor should be held also to be extinguish- 
ed. Ralia Ram v. Hira Lal (1) and Munshi Ram v. 
Puran Chand (2), not followed, Dost Muhammad v. 
Mian Miraj Din (3) and Cheang Thye Phin v. Law 
Kin Sang (4), followed. 

S. C. A. from the decree of the District 
Judge, Hissar, dated May 27, 1935, modify- 
ing that of the Honorary Subordinate Judge, 
Third Class, Sirsa, dated December 3, 1934. 

Jai Lal, J.—The only ground on which 
this appeal has been admitted is ground 
No. 5 which is that the Tight of the mort- 
gagee to recover the principal amount of 
the mortage from the mortgagor personally 
having been extinguished on account of 
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its being barred by time there can be no 
right to recover interest for six years prior 
to the institution of the suit; in other words 
if the right to recover the principal is 
extinguished the right to recover interest 
must also ordinarily be held to be ex- 
tinguished, unless in the morigage-deed 
itself there are conditions relating to the 
payment of interest independently of the 
liability to pay the principal, The learned 
District Judge has decided this question 
in favour of the mortgagee relying upon 
Ralia Ram v. Hira Lal (1) a judgment of a 
Division Bench delivered by the late Chief 
Justice, and upon Munshi Ram v. Puran 
Chand (2), in which a learned Judge in 
Chambers followed the previous case. In my 
opinion the matter needs re-consideration 
and consequently I refer this case to a 
Division Bench. i 

Mr. V. N. Sethi, for the Appellant. 

Mr. Nawal Kishore, for the Respondent. 

Judgment.— The sole question involved 
in this second appeal is whether when the 
right of the mortgagee to recover the 
principal amount of the mortgage from the 
mortgagor personally has been extinguished 
on account of its being barred by time, 
he has still aright to recover interest for 
six years prior to the institution of the 
suit personally from the mortgagor; in 
other words, whether if the right to recover 
the principal personally from the mortgagor 
is extinguished, the right to recover 
interest personally against the mortgagor 
shou'd be held also to be extinguished. 
Whathas happened in the Courts below is 
that the mortgaged property was held liable 
while the mortgagor has been held personal- 
ly liable to pay interest for six years prior 
to the institution of the suit, alihough the 
personal remedy to repay the principal is 
barred by time against the mortgagor. 

This question was considered by a Divi- 
sion Bench of this Court in Ralia Ram v. 
Hira Lal (1). That was a suit brought to 
recover money secured under a mortgage 
from the mortgaged property as well as 
from the mortgagor personally, and the 
defendants confessed judgment. It was 
held that they could not, after the sale 
proceeds were found insufficient and the 
morlgagee applied for the personal remedy, 
be allowed to raise the issue of limitation. 
‘This was sufficient to decide the suit but 
the Bench went on also to hold, though 
obiter, that even when the mortgagee'’s 

(1) A IR 1928 Lah. 653; 111 Ind. Cas, 808 


@) A I R 1930 Lah. 737; 126 Ind Cas. 433; Ind. 
Rul. (1930) Lah, 721, 


PHUMMAN MAL ¥. CHIRANJI LAL (LAH) 


715 


principal amount was 
barred, the mortgagee was not debarr- 
ed from recovering from the mort- 
gagors personally the interest which 
accrued due during the six years immediate- 
ly preceding the institution of the suit. 
This obiter dictum was followed by a learn- 
ed Single Judge in Munshi Ram v. Puran 
Chand (2). 

This questicn came hefore another Divi- 
sion Bench in Dost Muhammad v. Mian 
Miraj Din (3) which found that interest 
couldnot be held to accrue to principal 
which was not legally recoverable, interest 
itself being essentially not an inherent 
right but aright which was given by law; 
hence where ina suit under O. XXXIV, 
T. VI, Civil Procedure Code, a claim for a 
personal decree for a principal amount 
was harred by time, a claim for interest 
during the six years preceding the institu- 
tion of the suit was also barred. The learned 
Judges who decided this case, explained 
and distinguished Ralia Ramv. Hira Lal 
(1). They were of opinion that it could 
not be laid down broadly that interest 
which accrued due during the six years 
immediately preceding the institution of 
the suit was recoverable personally from 
the mortgagor. The learned Judges con- 
sidered that Ralia Ram v. Hira Lal (1), 
was decided on its own special facts, the 
judgment mentioning that the personal 
liability for the payment of interest under 
the covenant contained in the instrument 
of mortgage arose each year until the ex- 
piry of the period for the recovery of the 
debt from the mortgaged property, i. e., 
the period of 12 years. Apart, therefore, 
from the decision being obiter dictum, 
it cannot be held to lay down the broad 
principle that in all cases interest for 
six years immediately preceding the suit 
can be recovered personally from the mort- 
gagor. 

We are in agreement with great respect 
with the decision of the learned Judges 
who decided Dost Muhammad v. Mian 
Miraj Din (3). It was held by their Lord- 
ships of the Privy Council in Cheang Thye 
Phin v.Lam Kin Sang (4) in a case from 
the Straits Settlements that where there 
was a special contract to pay interest at a 
specified rate, the principle that where 
interest was amere accessory to the prin- 
cipalanda claim to the latter was barred 

(3) A I R 1936 Lah. 387; 163 Ind. Cas. 100; 37 P L 
R 74; 8 R L 1005. 

(4) A I R1929 P O 240; 119 Ind. Cas. 623;6 O 
W N 822; 30 LW 470; 58 ML J 477; Ind. Rul, 
(1929) P O 327 (P O). 
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by statute, the interest thereon could not be 
recovered, did not apply. , 

In the case before us two options wete 
given tothe mortgagee under the mort- 
gage-deed andthe one he chose was to 
add the interest to the principal and 
calculate compound interest thereon. This 
meant thatthe interest each year became 
added to the principal and interest was 
payable thereon in the subseqtent years. 
For all purposes, therefore, it became part 
of the principal amount. The personal 
remedy for the principal being barred by 
time, it follows that the decision of the 
Court below, allowing interest for six years 
immediately preceding the suit to be 
realised personally from the mortgagor, 
was wrong. 

We accordingly accept the appeal and 
set aside this portion of the lower Ap- 
pellate Court's order. The result will be 
that the decretal amount will be realisable 
only from the mortgaged property. The 
appellant will have his costs in this Court. 

D. Appeal allowed. 


——— ee 


SIND JUDICIAL COMMISSIONER’S 
COURT 


Civil Suit No. 127 of 1935 
March 19, 1936 
Havetiwara, A. J. C. 
JOONUS MOOSA AND OTHERS— 
PLAINTIFFS 


VETSUS 
GHULAM HUSSEIN ALI MUHAMMAD 
—DEFENDANT ` 

Receiver —Receiver appointed by Court—Suit 
against—Permission of Court, whether essential. 

A Receiver appointed by the Court does not re- 
present the owner of the estate for which he is Re- 
ceiver, but is merely an officer of the Court, and as 
such, cannot sue or be sued, except with the permis- 
sion of the Court. Millen v. Ram Ranjan Chakra- 
varti (1) and U On Maung v. Ebrahim (2), follow- 


d. 

Mr. Srikishindas H. Lulla, for the Plaint- 
iffs. 

Mr. Kodumal Lekhraj, for the Defend- 


ant. 

Judgment.—This is a suit filed by the 
plaintiffs under s. 22, Karachi Small Cause 
Courts Act, 1929, against the defendant for 
damages valued at Rs. 100. It appears that 
the defendant has been appointed Receiver 
by the High Court of Bombay in its ordin- 
ary original civil jurisdiction in respect of 
certain properties, including the property 
in suit, belonging to the estate of one 

- Abdul Rehman Aboobucker, deceased. The 
plaintiffs are in occupation of 
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property and the defendant, acting as 
Receiver, filed a suit under s. 18 of that Act 
in the Small Cause Court, Karachi, fo? 
ejectment of the plaintiffs. Plaintifis admit 
that they are in occupation of the suit 
properly. Whether they are in occupation 
as rightful owners or as tenants is not for 
me to decide at present in view of the 
preliminary issue before me. It is admitted 
that the defetidant is the Receiver appointed 
by the High” Court of Bombay of certain 
properties including the property in suit. 
The preliminary issue for determination is: 
Is thesuit competent against the defend- 
ant without the previous permission of the 
Bombay High Court ? It is admitted that 
no previous permission of the Bombay High 
Court for filing the present suit in the 
form in which it has been filed, has been 
obtained. A Receiver is an officer of the 
Court. There is no statutory provision 
which requires a party to take the leave 
of the Court to sue a Receiver. The 
practice has been adopted as an equitable 
tule based upon public policy which 
requires that when a Court assumes posses- 
sion of a property in the interests of the 
litigants before it, the authority of the 
Court is not to be obstructed by suits 
designed to disturb the possession of the 
Court. There is nospecific authority of our 
Court on this point, but it has been held by 
the Calcutta and Rangoon High Courts 
that a Receiver appointed by the Court 
does not represent the owner of the estate 
for which he is Receiver, but is merely an 
officer of the Court, and as such, cannot sue 
or be sued, except with the permission of 
the Court: see Millen v. Ram Ranjan 
Chakravartt (1) and U On Maung v. 
Ebrahim (2). Following these rulings I 
must hold on the preliminary issue that 


the present suitis not maintainable. Ac- 
cordingly I dismiss the suit. 
With regard to costs: Mr. Lulla on 


behalf of the plaintiffs submits that costs 
should not be allowed to the defendant as 
the suit is being dismissed on a purely 
technical ground. He informs the Court 
that the plaintifis have applied for leave 
of the Bombay High Court to file a suit 
against the defendant. In the circum- 
stances, I make no order as to costs. 


D. Suit dismissed. 
(1) 10 O 1014. 

(2) 6 R 268; AI R 1928 Rang. 175; 110 Ind. Cag 
622. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 463 of 1932 
April 1, 1936 
VENKATARAMANA Rao, J. 
THOTAPALLE SARVABHATLA 
VENKATA CHANDIKAMBA—PLaINTIFF 
—APPELLANT 
versus 
KANALA INDRAKANTI VISWAN ADHAM- 
MAYYA—DEFENDANT—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. IT, r.2— 
Omission to include an item of property owing to 
ignorance of the existence of such property—Fresh 
suit for recovery of such item — Maintainability— 
Scope of 0. IT, r. 2. 

To constitute an omission to sue within the mean- 
ing of O. II, r. 2, Civil Procedure Code, it is necessary 
that the claim must have been known to the plaintiff 
at the time of the institution of the suit. Further, 
actual knowledge of the claim is necessary to bar the 
relief and not constructive knowledge. 

Where in a suit by a next friend for recovery of 
property on behalfof aminor a survey number was 
omitted from the plaintas thenext friend was 
unaware of the existence ofthat survey number 
though he might have by proper enquiry made him- 
self aware of its existence : 

Held, thata fresh suit for recovery of that survey 
number was not barred under O. II, r. 2, Civil Pro- 
cedure Code. Sankaran v. Parvathi (2) and Vasu- 
devan v. Arunachala Ayyar (3), relied on. Ram- 
iyangar Pande v. Bhagirathi (4), distinguished. 

S.C. A. against the decree of the District 
Court of Kurnool in A.S. No. 25 of 1931, 
preferred against the decree of the Court 
of the District Munsif of Kurnool in O. S. 
No. 424 of 1928. 

Messrs. V. Govindarajachari and B. 
Lakshminarayana, for the Appellant. 

Mr. P. C. Parthasarathy Iyengar, for the 
Respondent. 


Judgment.—The question in this second 
appeal is whether the suit is barred by 


O. I, r. 2, Civil Procedure Code. The 
facts necessary for the disposal of this 
question may be briefly stated. The 


plaintiff is the widow of one Krishnayya. 
The-said Krishnayya was adopted by one 
Venkatasubbamma to her husband under 
an authority given toher by a will. Be- 
fore adoption she seems io have entered 
into an arrangement with the adopted 
son inand by which the adopted boy 
should have absolute right in someof the 
properties of her husband and she should 
enjoy the rest of his properties during her 
lifetime. The adopted son died without 
leaving any issue. As during the lifetime 
of the plaintiff's husband the adoptive 
mother was managing the estate and she 
declined to put the plaintiff in possession 
of the properties after his death, the 
plaintiff instivuted a suit O. S. No. 23 of 
1920 on the file of the Sub-Court, Kurnool, 
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through her father as next friend, she be- 
ing then a minor for recovery of the pro- 
perties which under the deed of adoption 
the plaintiff's husband was absolutely 
entitled to and also fora declaration that 
in the remaining properties the plaintiff's 
husband had a vested interest, and the 
plaintiff would be entitled to get them 
after the death of Subbamma. While the 
said suit was pending the said Subbamma 
died andthe plaint was amended by add- 
ing a prayer for possession and she ul- 
timately obtained a decree for all the 
properties, both the properties in which 
the husband was absolutely entitled to 
under the deed of adoption, and also the 
properties which were being enjoyed by 
Subbamma. There was one property called 
Cheruvu Chenu in the Pasupula village 
which consisted of three survey Nos. 91, 
182 and 181. Inthe belief that the said 
Cheruvu Chenu _ consisted of only two 
survey numbers, the claim in the previous 
suit was made in respect of two survey 
numbers and the other survey number 


was omitted to be included therein. 
The plaintiff after attaining majority 
discovered the existence of this property 


and sued to recover the same by the in- 
stitution of the present suit. She alleged that 
her next friend at the time of the institution 
of the former suit was unaware of its exis- 
tance. The learned District Munsif was of 
opinion that the plaintiff's father was unaware 
of the existence of the suit property and 
therefore O. II, r. 2, would not bea bar, 
He also held that the plaintiff being then 
a minor, any negligence of the guardian 
would not affect the plantiff’s right to sue. 
The learned Subordinate Judge reversed 
his decision holding that the question of 
the knowledge is immaterial for the pur- 
pose of O. II, r. 2, and omission from 
whatever cause would preclude the plain- 
tiff from claiming the suit property and 
he further held that she should be bound 
by the act ofthe next friend and no plea of 
gross negligence having been alleged in 
the plaint as against the plaintiff's father, 
it would not be open to her to rely on 
want of knowledge on his part. It is now 
contended by Mr. Govindarajachari on be- 
half of the plaintiff that the view of the 
learned Subordinate Judge is not sound. 
It is now well established that to consti- 
tute omission by the plaintiff within the 
meaning of O. M, x, 2, Civil Procedure 
Code, it is necessary that the claim must 
have been known to him. It is only a 
claim or remedy known at the time of the 
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institution of the suit of which a subsequent 
litigation will be barred. This view has 
been consistently taken by this High Court. 
(Vide Viraraghava Y. Krishnaswami (1) 
and Sankaran V. Parvathi (2). In 
Vasudevan v. Arunachala Ayyar (3) Ven- 
katasubba Rao, J. had to consider this 
question. Jn that case the plaintiff sued 
fo recover certain properties on the foot- 
ing ofa document the contents of which 
he was unaware at the time of the in- 
stitution of the suit. He made a claim 
in the plaint in respect of certain pro- 
perties so far as they were then known 
to him and he obtained a decree in Tes- 
pect thereof. Then he filed a review peti- 
tion stating „that from the document he 
found that he was entitled to further 
properties which he omitted to inelude 
in the plaint and wanted the decree to 
be rectified. This relief was negatived. 
Then he filed another suit claiming to 
recover the property omitted in the former 
plaint. He was held entitled todo so. 
Therefore this case seems to indicate that 
‘actual knowledge of the claim is neces- 
sary to bar the relief and not constructive 
knowledge. In this case from the evidence 
of the next friend, the plaintiff's father, 
it is clear that he was unaware of the 
existence of the suit survey number 
though he might have by proper enquiry 
made himself aware ofits existence. Mr. 
Parthasarathy Iyengar relied on the deci- 
sion in Ramiyangar Pande v. Bhagirathi 
97 Ind. Cas. 808 (4). But that was a case 
of oversight. It has been held that an 
accidental omission will be an omission 
within the meaning of O. If, r. 2 (Vide 
Moonshee Buzloor Ruheem v. Shumsoon- 
nissa Begum (5). And as observed by 
the learned Judges in Ramiyangar Pande 
v. Bhagirathi 27 Ind. Cas. 808 (4) a 
litigant cannot be required to include in 
his suit the claim for relief based upon 
facts of which he is ignorant. [ am 
therefore of opinion that O. If, r. 2, will not 
preclude the plaintiff from claiming tle 
suit property. In this view it is uneces- 
sary to consider the correctness of the de- 
cision in Huthasanan Nambudri v. Para- 
meswaran Nambudri (6). 1 therefore allow 
the appeal, reverse the decree of the learn- 


(1) 6 M 344. 

(2) 19 M 145. 

(3) 23 L W 415; 93 Ind. Cas.1; A IR 1996 All. 342; 
L R7 A70 Rev, 

(4) 27 Ind. Cas. 808. 

(S)ILMI A 551; Marsh 286; 2 Suther 59; 2 Sar. 
259; 2 Hay. 199, 8W R P 03. 

(6) 22 M 209. 
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ed District Judge and restore that of the 
learned District Munsif. I direct each party 
to bear his own costs. Leave refus- 


ed. 


A.D. Appeal allowed. 


RANGOON HIGH COURT. 
Second Civil Appeal No. 304 of 1934 

June 4, 1935 
MosELy; J. 

HOCK SEIN APPELLANT 

versus 
KYAIKLAT MUNICIPALITY AND ANOTAER 
— RESPONDENTS 

License—Municipality giving license for sole right 
of keeping pawnshop in specified area— License also 
given to another - Suit against Municipality and the 
second licensee for breach of contract—Joint or alterna- 
tive claim—Another license holder, if canbe dismissed 
from suit without consent of plaintif —Interlocutory 
judgment against him—Limttation runs from such 
judgment — Municipality, if commits breach of con- 
tract—Contract—Limitation. 

The plaintiff bought the license from defendant 
Wo. 1, the Municipality, giving him the sole right ta 
keep a pawnshop ina specified area for three years. 
Defendant No, 2 bought the same rignt to opena 
pawnshop in another specified area for the same 
pericd. The defendant No. 2 established his shop 
in the plaintiff's area, quite close to the plaintiff's 
shop. The plainti= claimed damages against tho 
Municipality for breach of their contract to give him 
the sole right in his territory, and_he claimed 
damages for tort against defendant No. 2 for an 
invasion of his rights: 

Held, that the plaintiff's claim being either joint 
or in the alternative, the lower Court was wrong in 
dismissing defendant No. 2 from suit, without the 
acquiescence of the plaintif; 

Held,also, that the Municipality broke no term of 
its contract, forit could and did give no warranty 
that the licensee would be secured (so far as any 
trespasser at all events was concerned) in the quiet 
enjoyment of the license. Ah Kwe v. The Municipal 
Committee of Thaton (3), relied on. 

Held, further, that though the decree against 
defendant No. 2 bore the date of final judgment, as 
regards him it should bear the date of the iater- 
locutory judgment and the limitation ran from that 
date. Po Kyaw v. Ma Lay (2), followed. 

S.C. A. from the decree of the District 
Court, Pyapon, dated June 30, 1934. 

Mr. L. H. Wellington, for the Appellant. 

Messrs. Thein Maung and E. Maung, for 
the Respondents. 


Judgment.—This second appeal can be 
shortly disposed of. The plaintiff-appel- 
lant, Hock Sein, bought the license from 
defendant-respondent No. 1, the Kyaiklat 
Municipality, giving him the sole right 
to keep a pawnshop in a specified area for 
three years. Defendant-respondent No. 2, 
Ah Phaung, bought the same right to 
open a pawnshop in another specified area 
for the same period. Both the lower 
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Courts have found that the defendant 
Ah Phaung established his shop in the 


plaintiffs area, quite close to the 
plaintiff's shop. The plaintiff claim- 
ed damages against the Muni- 
cipality for breachof their contract 


to give him the sole right in his territory 
and he claimed damages for tort 
against defendant No, 2 for an invasion of 
his rights. The suit was instituted in 
March 1933 and on June 28, 1933, the 
trial Court passed an interlocutory judg- 
ment dismissing defendant No. 2, Ah 
Phaung, from the suit on the (wholly 
mistaken) ground that no case against 
him lay. No decree was drawn up, as 
should have been done, at once. The 
plaintiff did not apply for a copy of this 
judgment, nor ask that a decree be drawn 
up. Finally, in November 1933, a judg- 
ment was passed dismissing the claim 
against the Municipality as well, and then 
a decree was drawn up dismissing the 
suit as against both defendants with 
costs. 

Now, it is obvious, of course, that in a 
ease of this kind, where the plaintiff's 
claim was either joint or in the alter- 
native, defendant No. 2 should not have 
been dismissed from the suit during the 
course of the proceedings, except with 
the acquiescence of the plaintiff. (If he 
was dismissed, of course he was entitled to his 
costs atonce). The inconvenience of such 
a course in the case of a joint or alterna- 
tive claim is evideut, for if the plaintiff 
appealed straightaway against the order 
dismissing one of the defendants all that 
the appellate Court could do would be to 
postpone the hearing of the appeal until 
the tinai decision in the suit, or else 
merely rule that that defendant was 
still a necessary party and remand the 
case for it to proceed after he had been 
joined again. Defendant No 2 was 
dismissed from the suit on the strength 
of an English ruling based on the law of 
real property, a section of English Law 
wholly foreign to India and which, even 
if applicable, should not have led to the 
dismissal of the suit against defendant 
No. 2. The case in question is Hill v. 
Tupper (1). That was a case where the 
plaintif had the sole license from a canal 
company to let pleasure boats for hire 
on the canal, and it was alleged that 
the defendant had infringed the plaintiff's 
license by also letting boats for hire on 


(1) (1863) 32 L J Ex. 217; 2H 40 121; BLT 792; 
159 È R 51; 11 W R 784; 9 Jur, (N s) 725. 
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the canal. It was held that it 
was, not competent to create rights 


unconnected with the use and enjoyment 
of land (or water) and annex, them to 
itso as to constitute a property in the 
grantee. The grant merely operated as a 
license, but gave the grantee no right of 
action in his own name, and if he was 
disturbed in ths enjoyment of his right, he 
had to obtain the permission of the canal 
ee sue ae name. 

8 ave said, the laws of real propert 
of England do not apply in Indiae an 
in any case the suit here is not a suit 
for infringement of a right in land (or 
water), but a suit against a trespasser for 
invasion of the plaintiff's right to have the 
monopoly of opening a Pawnshopin a 
specified place. The real defendant was 
Ah Phaung, the one who was dismissed 
from the suit. As against him I must 
hold that this appeal is time-barred. It 
is true that the decree in his case 
bears the date of the final judgment 
but as regards him it should bear the date 
of the interlocutory judgment, and must 
date back to that justas if there had been 
two decrees, one bearing the former date: 
see on this the case cited, Po Kyaw vy. 
Ma Lay (2). As regards the other defend- 
ants, the Municipality, the Plaintiff could 
have no caseat all. There is no allega- 
tion that the — Municipality allowed the 
infringement. Had that een so, there 
would have been a case against it 
of joint tort feasance. The case against 
it is one of breach of contract. Now 
it is admitted that the Municipality did 
everything it could to prevent the tort in 
question. Its action was stopped by the 
Commissioner, under whose control the 
Municipality works. But quite apart 
from that, the Municipality broke no term 
of its contract, for it could and did give no 
warranty that the licensee would be Becured 
(so far as any trespasser at all events 
was concerned) in the quiet enjoyment 
of the license: see Ah Kwe v. The 
Municipal Committee of Thaton (3). 

For these reasons, this appeal will be dis- 
missed with costs. 
Appeal dismissed. 
251; A IR 1929 Rang 


(3) 7 R 441; 120 Ind, Cas. 135; A I R 1930 Rang. 16- 
Ind. Rul. (1930) Rang. 7. ang. 16; 


D. 
(2) TR 18; 117 Ind. Cas, 
116 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 580 of 1933 
February 27, 1936 
Nramat U LLAH, J. 

Firm BALDEO PRASAD-BALGOVIND 

—DEFENDANT— APPELLANT 
versus 
Musammat SHUBRATAN AND OTHERS 

—PLAINTIFFS—DEFENDANTS—RESPONDENTS 

Muhammadan Law—Gift—Delivery of possession— 
Essentials of—Mode of delivery _required—Donor 
not exercising any act of ownership after deed— 
Mere fact of mutation not being effected—Whether 
affects the case. 

Under Muhammadan Law all that is required 
as regards delivery of possession in cases of gift 
is that the donor should clearly divest himself of 
his ownership in the subject-matter of the gift and 
should deliver such possession as the subject-matter 
of the gift admits of. Where a house is in actual 
occupation of the donor and the donee, who are 
related as father-in-law and daughter-in-law, and 
the donor declares, in unequivocal language, that 
le has divested himself of ownership of half of it, 
retaining the other half and authorised the donee 
to take possession, the character of the donee’s pos- 
session, which already existed, is altered, and for 
all formal purposes the gift must beconsidered to 
have been perfected by such delivery of possession 
as was feasible inthe circumstances. Where the 
donor does not exercise any act of ownership after 
executing the deed of gift and the donor who re- 
tained ownership of half the house remains in joint 
possession with the donee, the latter being in pos- 
session precisely in the same manner as the donor 
in respect of her half of the house. The mere fact 
that the donor did not have mutation of names 
effected in the Municipal registers does not affect the 
case. 


S. C. A. from the decision of the Addi- 
tional Subordinate Judge of Allahabad, 
dated January 9, 1933. 


Mr. A. P. Pandey, for the Appellant. 
Mr. Zamirul Haq, for the Respondents. 


Judgment.—The appellant obtained a 
simple money decree against one Zahur 
Muhammad, and in execution thereof attach- 
ed half of a house situate in Allahabad. 
Musammat Shubratan, the wife of his bro- 
ther Wazir Muhammad, objected to the 
attachment, alleging that she was the owner 
of the southern half of the house under 
a deed of gift executed in her favour by 
Zahur Muhammad's father Suddhu. Her 
objection was dismissed, and she instituted 
the suit which has given rise to this appeal. 
She impleaded the judgment-debtor Zahur 
Muhammad, her husband Wazir Muham- 
mud and the appellant, who had attached 
half of the house in execution of his decree. 
The plaintiff's case, as laid down in her 
plaint, was that a detined half of the house 
had been given to her by Suddhu and that 
Zahur Ahmad and Wazir Muhammad had 
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no interest in that half. In support of her 
laim she produced a registered deed of 
gift, dated November 11, 1919, executed by 
Suddhu. It is not disputed that the house 
originally belonged to Suddhu, who died 
sometime after 1919. The suit was contest- 
ed by the appellant only. The trial Court 
dismissed the suit, holding that the 
plaintiff failed to show her right to the 
southern half of the house. On appeal the 
lower Appellate Court upheld her title so 
far that she became the owner of an un- 
divided half of the house under the deed 
of gift executed by Suddhu. The learned 
Subordinate Judge has found, on evidence, 
that the deed of gift was duly executed 
by Suddhu and that he did everything he 
could to deliver possession. The learned 
Subordinate Judge arrived at a definite 
finding that the donee and the donor both 
lived in the house at the time when the deed 
of gift was executed. He also held thata 
declaration by the donor in suitable words 
that he had divested himself of proprietary 
rights and placed the donee in possession 
was enough to complete the gift. 

The only contention put forward in 
second appeal that the donor did no “overt 
act” in delivering possessiun and, therefore, 
the mere execulion and registration of the 
deed of gift was not sufficient to transfer 
the house from one to the other. The deed 
of gift recites that the donor had a great 
regard for his daughter-in-law, and to avoid 
disputesin future he made a gift of half 
of the house, valued at Rs 300, to her in lieu 
of her services, and empowered the donee 
to take possession of half of the house and 
have her name entered in the registers of 
the Municipal Board. Itis contended that, 
if the donor had obtained mutation of 
names in the registers of Municipal Board, 
such overt act would have been sufficient 
to effect delivery of possession, and that as 
the donor did nothing more than the bare 
execution of the deed of gift, title did not 
pass from him to the donee. 

The rule of Muhammadan Law as regards 
delivery of possession in cases of gift is well 
settled. All that is required is that the 
donor should clearly divest himself of his 
ownership in the subject-matter of the gift 
and should deliver such possession as the 
subject-matter of the gift admits of. Where 
a house is in actual occupation of the donor 
and the donee, who are related as father- 
in-law and daughter-in-law, and the donor 
declares, in unequivocal language, that he 
has divested himself of ownership of half 
of it, retaining the other half and autho- 
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tised the donee lo take possession, the 
character of the donee’s possession, which. 

_ already existed, is altered, and for all for- 
mal purposes the gift must be considered 
to have been perfected by such delivery 
of possession as was feasible in the circums- 
tances. It is significant that in this case 
the donor did not exercise any act of owner- 
ship after executing the deed of gift. The 
donor, who retained ownership of half the 

` house, remained in joint possession with 
the donee. The latter was in possession 
precisely in the same manner as the donor 
in respect of her half of the house. The 
mere fact that the donor did not have muta- 
tion’ of names effected in the Municipal re- 
gisters does not affect the case. For these 
reasons, the view of the learned Subordi- 
nate Judge is right. The appeal has no 
force, and is dismissed with costs. 


oN, Appeal dismissed. 
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CALCUTTA HIGH COURT 

Criminal Appeal No. 787 of 1935 

May 9, 1935 
Lort-WILLIAMS AND JACK, JJ. 
DAUD SHEIK—APPELLANT 
VETSUS 
EMPEROR—RESPONDENT 

Penal Code (Act XLV of 1860), ss. 411, 412— 
Onus of proof is on Crown to prove guilty knowledge 
—Accused's account reasonably true—Right to be 
aequitted—Evidence Act (I of 1872), s. 114 (ay—Pre- 
sumption under—Criminal trial—Confession—dJ ury 
told of confession but Court sending them out of 


Court while discussing if confession ought tobe ad-' 


mitted. 

In cases of receiving stolen property the onus of 
proof nsver passes to the accusad, Th Orown must 
prove guilty knowledge. Under s. 114 (@) of ths 
lividenc2 Act, the Court may presume that a man who 
is in possession of stolen goods soon after the thes 
is either the thief or has received the goods, know- 
ing them to be stolen unless he can account for his 
possession, lf he gives anaccount of his possession 
which may reasonably be true, though the jury are 
not convinced that it is true, and there is no other 
evidence of his guilty knowledge, the prisoner is 
entitled to an acquittal. There is no obligation to 
prove that the property is his. All that he is re- 
quired to do isto givo an account, and if that 
accouut may reasonably be true, though veverthelcss 
the juy muy not be convinced that 16 is true, he 
must be acquitted, because the Crown have tailed 
to satisfy the onus which always remains upon than 
to prove his guilty knowledge. Isaac Scheme and 
Ji acob Abramovitel (1), referred to. 

It is no good telling the Jury first that the _ ac- 
-cused has made a contession aud then sending them 
out of Court while the question is discussed whether 
the confession ought to be admitted or not. 


Messrs. Suresh, Chandra Talugdar aud 
Promoda Kishare Hoy, lor the Appellant. 


164— 91 & 92 


pads sikik v. duprkor (GAL) 


721 
Mr. D. N. Bhattaċhařya, for the Crown. 
Lort-Williams, J.—In this case, the 

appellant was charged under ss. 399 and 412 

oft the Indian Penal Code, and tried by 

the Sessions Judge of Murshidabad and a 

jury, who found him guilty under s. 412 

and sentenced him to five years’ regorous 

imprisonment. 

There was no doubt that a docoity was 
committed in the house of one Ram Chand 
when he and his family were asleep. There 
were 12 or more dacoits and they broke into 
the house but eventually went away when 
the villagers appeared. They took certain 
properties with-them. This accused made 
a confession, but the learned Judge decided 
that it was not a voluntary confession and, 
therefore, refused to admit it in evidence. 
Unfortunately he seems to have made the 
common mistake by allowing the Magis- 
trate who recorded the confession to give 
evidence that a confession had been made 
by. the accused, before deciding the ques- 
tion whether it ought to be admitted or not.- 
As I haye already pointed out in a recent 
case it is-no good telling the jury first that 
the accused has made a confession and 
then sending them out of Court while the 
question is discussed whether the confes- 
sion ought to be admitted or not. A great 
deal of damage has already been done by 
the mere statement that the accused has 
confessed. The words of the confession, if 
excluded, are not brought to the attention 
of the jury, but nevertheless they have 
heard that something in the way of a con- 
fession has been made and that for some 
yeason‘or other, the Judge has ordered it to 
be excluded from evidence. However, the 
learned Judge told the jury that he had 
excluded it, because he came to the con- 
clusion that the accused has not made it 
voluntarily, and begged them to forget that 
the accused had made a confession. The 
Judge in order to try and remove from the 
minds of the jury any prejudice to the 
accused, told them that they might suppose 
that he had incriminated other persons and : 
not himself. ‘I'he admission of the stabement 
hat he had made a confession and retracted 
it was of course of supreme importance in 
considering the question whether he was 
guilty under s.412 because, as the Judge 
told the jury, they ought Lo come to a con- 
clusion whether he had knowledge ol the 
dacoity. There was no other evidence that 
he had taken part in the dacoity, no one 
had recognised him, though some witnesses 
spoke to the fact that they had seen him 
gojug in the direction of the dacvily. As 
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the Judge pointed out “The Urga is not 
at the end of the world and he may have 


been going to some place beyond it.” In. 


view of the evidence the learned Judge 
ought to have withdrawn from the jury the 
charge under s. 395. Nevertheless, he 
allowed this charge to go to the jury and as 
they did not mention it when they brought 
in their verdict, it must be assumed that 
they found the accused not guilty of that 
offence. 

‘The learned Judge then directed the jury 
with regard to the offence charged under 
s. 412. His charge on this point contains 
serious mis-directions. He said as follows:— 

“The law, allows you to assume that if stolen 
property is found in a man's possession, he knows 
e stolen property until he proves the con- 

This Court has pointed out again and 
again that in cases of receiving, the onus 
of proof never passes to the accused. The 
Crown must prove guilty knowledge. Under 
s. 114 (a) of the Evidence Act, the Court 
may presume that a man who is in posses- 
sion of stolen goods: soon after the theft, is 
either the thief or has received the goods 
knowing them to be stolen unless he can 
account for his possession. If he gives an 
account of his possession which may reason- 
ably be true, though the jury are not con- 
vinced that it is true, and there is no other 
evidence of his guilty knowledge, the prison- 
er is entitled to an acquittal. There is no 
obligation to prove that the property is his. 
All. that he is required to dais to give an 
account, and if that account may reasonably 
be true, though nevertheless the jury may 
not be convinced that it is true, he must be 
acquitted, because the Crown have failed 
to satisfy the onus which always remains 
upon them to prove his guilty knowledge. 
In the hope that his principle of law may 
some day be appreciated by the learned 
Judges.in the Subordinate Courts, I again 
refer to the judgment of Lord Reading, 
Lord Chief Justice in the case of Isaac 
Scheme and Jacob Abramoviteh (1), which 
has been referred to on several occasions 
in the judgments of this Court. l 

The learned Judge went on to say that: 
| “the accused has not proved this and, therefore. 
if you are satisfidd that the thala found in his house 
was property stolen from Ram Chand’s house, you can 
presume that, the accused had it dishonestly. You 
have to decide whether he knew that it came to him 
from this dacoity.” 

Ths whole of this paragragh clearly 
amounted to a mis-direction. The evidence 
with regard to this thala is that it was 


jdentified by Ram Chand and his family as - 


(D 11 Cy, App, Rep, 45, 
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accused's bari. At the trial he stated that 
it belonged to him or to his wife, and that 
he obtained it as part of his share in a 
partilion between him and his brothers in 
July 1933, that is, about a year before the 
date of this dacoity. It isan ordinary com- 
mon plate used in every Hindu household. 
Ram Chand and his family said that it had 
been in their house for five years they could 
recognise it. The learned Judge pointed 
out to the jury that it was a common 
article of domestic use and asked them to 
consider whether they would he able to 
accept the evidence of the complainant 
that the thala was, in fact, his. One witness 
said that the accused did not claim the 
thala when it was found by the daroga 
in his house. Finally, the learned Judge 
suggested that if they came to the conclu- 
sion that the thala belonged to the com- 
plainant and had been stolen in the dacoity 
and thatit had been found in the possession 
of the accused within 14 days afterwards”as 
stated in the evidence, then they might 
presume either that he was the thief or 
that he received, it, knowing that it was 
stolen in the dacoity. That again, is a mis- 
direction. 

Upon the facts disclosed in this case, the 
only offence of which this accused could 
have been convicted was one of receiving 
under s. 411, and that by making use ofthe 
presumption under s. 114 (a) of the Evi- 
dence Act. Itis just possible that upon a 
proper direction, this accused might have 
been convicted under that section. But in 
view of the fact that he gave an explana- 
tion which might reasonably be true that 
the plate was his and that it was a common 
article used in every Hindu household, we 
do not think it necessary to send this case. 
back for re-trial. Owing to the mis-direc- 
tions to which I have referred, the convic» 
tion and sentence must be set aside and the 
accused acquitted. 

Jack, J.—I agree. 

N. Conviction set aside. 
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ivil Revision Application No. 658 of 1934 
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SULAIMAN, C. J. AND BAJPAI, J. 
TULSHI RAM—DEFENDANT— APPLICANT 
VETSUS 
Seth BINDABAN DAS— PLAINTIFF AND OTHERS 
—Drrenpants—OpposiTE PARTIES 
Arbitration—Award — Order setting aside award 
while case still remains pending in Court below—~ 
Revision, tf lies from-order. 


1936 


On the principle of stare decisis, no revision lies 
from an order setting aside an arbitration award 
while the case still remains pending in the Court 
below. Chattar Singh w. Lekhraj ~ Singh (1), Shah 
Mohomed Fakhruddin. v. Rahtmulluh Shah (2) 
Rudra Prasad Pande v. Mathura Prasad Punde (3) 
and Risal Singh v. Fagira Singh (4), followed. 
Kanhaya Lit v. Jagannath Pershad Hanuman 
Pershad (5) and Ganga Singh v. Jitwar Singh ©), 
explained. Gopal Das v. Baij Nath (6), Bhola Nath 
v, Raghunath Das Mithan Lal (7) and Ganga Singh v. 
Jitwar Singh (8), distinguished. 


C. R. App. against the order of the Addi- 
tional Subordinate Judge of Muttra, dated 
October 24, 1934. 

Messrs. S. N. Sen and Krishna 
Lal, for the Applicant, 

Messrs. S. N. Gupta and V. B. Bhargava, 
for the Opposite Parties. 


_ Sulaiman, C. J.—This is an application 
in revision on behalf of the defendant 
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minor from an order setting aside an’. 


award and directing that the suit should 
proceed. A preliminary objection is taken 
on behalf of the plaintiff that no revision 
lies. The plaintiff had brought a suit for a 
declaration that he was the sole heir of 
his deceased father Brij Mohan Lal and 
was exclusively entitled to certain Govern- 
ment securities left by him, because his 
two brothers and a nephew were separate 
irom the deceased father. He impleaded 
his brothers and nephew. The lwo brothers 
didnot file any written statement and 
did not appear to contest the claim. The 
claim was resisted exclusively by the 
applicant, Tulshi Ram, not on the ground 
that the family was joint and ‘the other 
two brothers Badri and Nathi Lal were 
entitled to a share, but that although Brij 
Mohan Lal was the sole owner of these pro- 
perties he had under a will left the entire 
-estate to Tulshi Ram. Both the plaintiff 
and the contesting defendant's guardien 
agreed torefer the matter to arbitration 
and left out the two absent defendants. 
The arbitrator delivered an award in favour 
of defendant No. 3. The plaintiff thereupon 
raised a rather belated objection that he 
and the contesting defendant had left out 
two necessary parties who ought to have 
joined’ in the reference. The Court below 
has set aside the award on the sole 
ground that these two brothers, whose 
title neither the plaintiff nor the defen- 
dant had admitted were necessary parties 
and, therefore, the award was invalid. We 
are not concerned with the merits of the 
case at this stage. ; 

The first question to decide is- whether » 
Tevision vt all ties. Assuming in favour of 
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the applicantthat the order cf the Court 
below was irregular or even illegal, we 
have no jurisdiction to interfere under 
s. 115, Civil Procedure Code unless a case 
has been decided. Now there are a very 
large number of cases of this Court, not 
to speak of the other High Courts, on the 
question whether revisions should be 
entertained from interlocutory orders or 
not. Itis not possible to try to reconcile 
all the cases and jlay down a hard and 
fast rule which would be applicable toall 


. such cases. The only appropriate course 


is to accept the well-known principle of 
stare decisis and follow the rulings of this 
Court -which are directly in. point. It is 
no use trying to bring in principles which 
might point toa contrary conclusion when 
there area series of direct rulings of this 
Court’ upholding the other view. It has to 
be conceded by the learned Advocate for _ 
thé applicant that there are no less than 
four reported cases of this Court in which 
it has been distinctly laid down that no 
revision lies from an order setting aside 
an arbitration award while the case still 
remains pending in the Court below. 
Under the old Code there was a case of 
Chattar Singh v. Lekhraj Singh (1). This 
case was followed in Shak Mohammad 
Fakhruddin v. Rahimullah Shah (2). The 
same view was accepted in Rudra Prasad 
Pande v. Mathura Prasad Pande (3) and 
again in Risal Singh v. Fagira Singh (4). 
In all these four cases this High Court — 
held that no revision lay from the order | 
setting aside an award while the case had 
not been fully decided. 4 
The learned Advocate for the applicant 

relies on the case of Kankaya Lal v. Jagans ° 
nath Prasad-Hanuman Pershad (5). That 

was a case where the main question was 
as to whether the Court below had erred 

in superseding a reference to arbitration. — 
The award had no doubt been delivered 

andike case was still pending in ihe 
Court below. Walsh, J., came to the con- 
clusion that the revision lay. Piggot, Ju 


was somewhat doubiful, and indeed at 
p. 38* observed: 
“Possibly, if I wero certain that my own 


individual view inthis matter would prevail, not 
only at this stage but throughout this particular 


1)5 A 293; A W N 1883, 39. l ! 
> 47 A 121; 85 Ind. Cas. 502; LR 6 A 22 Civ. A 
IR 1925 All. 458. 

(3) 47 A916; 89 Ind, Cas. 173; 2A Ld 656; AIR 
1995 All. 566; L R 6 A 459 Civ. f . 
(4) (1931) AL J 842; 136 Ind, Cas. 568; Ind, Rul, 
(1932) All. 216; 53A 1006; A 111932 All, 452. 
(5)19 A L J 33; 60 Ind. Cas. 857; 43 A 305. 
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_ 22 view of certain rulin 
siderable conflict af judicial opinion that 
were placed before him, he concurred in 
the order proposed by Walsh, J., but made 
è Teservation that he did not stand com- 
mitted tothe view that an order like the 
one complained of could not 
ed in appeal later. In 
Gopal Das v. Baij Nath (6), the Court be- 


88 showing a con: 


That case, ‘therefore, is not in point. 
the case of Bhola Nath v. Raghunath Das 


was sought 


é D he reference 
itself which had been made by the Court 


to arbitration before the arbitration pro- 
céedings and concluded and any award 
could be delivered. The Bench in that 
case took the view that the application filed 
for the recalling of the arbitration proceed- 
ings after the reference had been made 
started a new preceeding outside the 
scope ofthe suit, and its termination was 
itself a case decided. As the facts of that 
case are different from those of the case 
before us, we do not consider that that case 
isin point. This case was distinguished 
“On this ground in Risal Singh y. Faqira 
5 Singh (4). 
The case of Ganga Singh v. 
(8), was no doubt a case w 
was entertained from an order Setting aside 
` ax award, but no objection was taken in that 
case on behalf of the respondent that no re- 
vision lay,and the point was, therefore, 
neither argued nor considered from that 
aspect. That case, therefore, cannot be 
regarded as an authority for the Proposition 
that a revision really lies, particularly as 
the earlier Division Bench cases were not 
placed before the Bench. 
Following the long series of rulings of 
this ‘Court holding that no revisicn lies in 
such a case, inasmuch as no case has been 
TENAN, we dismiss the application with 
costs. 


N. Application dismissed. 
OHAALJ 235; 91 Ind. Cas. 930; I 2 i 
238; 48 A 239, ° eee 


(7) ATR 1929 All, 743; 122 Ing. Cas. C85; (1929 
Lyle Ind. kul, (1930) AIL. 285; 51 i 1010, wale 
ine AIR 1995 All, 1014; 159 Ind. Cag, dl 6 RA 
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RANGOON HIGH COURT 
Second Civil Appeal No. 181 ‘of 1935 
May 13, 1936 


Ba U,J. 
MAUNG THAU NG—APPELLiNT 


Tersus 
M. M. K. CHETTYAR FIRM AND 0THERS— 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 58 (f) 
~—Lquitable sub-mortgage of equitable mortgage, with- 
out registration, when original is by regustered-deed 
—Valiaity. 

An equitable sub-mortgage of an equitable mort- 
$ige by mere deposit without a registered document 
can be validly made, particularly when the original 
moitgage is by registered deed. F. A No, 178 of 
1934, followed. 


8.C. A. from an decree of the Assistant 


District Court, Mandalay, dated March 12, 
1935. 


Mr. Sulaiman, for Mr. K.C. Sanyal, for 
the Appellant. 

Mr. C. K. Tambe for the Respondent No. 1. 

Judgment.—Tne Chief protagonists in 
this case are the appellant, Maung Thaung, 
and respondent, M. M. K. Chettyar Firm. 
Maung Thaung is the owner of the land 
in suit. He mortgaged this land to 
Maung Mya and his wife Ma Kha, respon- 
dents Nos. 2 and 3. Maung Mya and Ma Kha 
subsequently sub-mortgaged this land to 
the respondent Chettyar for Rs. 300 by 
depositing mortgage-deed executed in their 
favour by the appellant Maung Thaung. 
Some time after the sub-mortgage 
Maung Mya and Ma Kha were adjudicat- 
ed insolvent and the respondent, R. K. 
Banerjee, was appointed Receiver of their 
estate. Not long after their adjudication, 
the respondent Chettyar sued them, their 
mortgagor, Maung Thaung, and the 
Receiver in insolvency for Rs. 453-8-0 
alleged tobe due as principal and interest 
on the sub-mortgage. The suis was con- 
tested by the appellant alone. His main 
defence wes that he was not liable to pay 
more than Rs. 150 as he had paid off 
a considerable portion of the debt due 
on his mortgage and ihat he was willing 
to pay this amount and redeem the 
mortgage. His defence was not believed 
by either of the two lower Courts and the 
suit was decreed as prayed. Such being 
the case, the appellant can raise only a 
point or points of law on this appeal if 
there be any. The point of law that is 
now raised is that the sub-mortgage not 
having been created by a registered 
deed was void in law. The same point 
was raised in No. 178 of 1934 of this 
Court. In that case the owner cf the | 
propertiesin suit created an equitable’ 
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mortgage orsin other words, a mortgage 
by the depésit’of documents of title- 
The mortgagee subsequenily 
equitable sub-mortgage, that is to say, 
he created asub-mortgage by depositing 
the documents of title which had been 
deposited with him by the owner. The 
defence was that no valid sub-equitable 
mortgage was created as it was not done 
by a registered deed. On this defence this 
. Court held: 

“A mortgage of immovable property is itself an 
„interest in immovable property and can be itself 
mortgaged, The transaction is called a sub-mort- 
gage. It would appear prima facie that such a 
sub-mortgage can bs made by deposit of title- 
deeds in exactly the same way as an original 
. mortgage can, Admittedly in England (where the 
corresponding terms are ‘equitable mortgage’ anil 
“‘sub-mortgage’) equitable sub-mortgages of équitable 
mortgages can be made, vide Ex parte Smith; In re 
Hildyard (AN... ..I can see ro reasn why g 
sub-mortgage by deposit of title deeds in the 
ease where the original mortgage has been by 
depasit of title deeds should not be valid: This 
appears to be clearly in accordance with law, nor 
has any reason of practice or convenience been 
argued against it.” 

This case is stronger than that case 
because in the present case the original 
mortgage, that is, the mortgage created 
by the appellant in favour of Maung 
Mya and Ma Kha, was by a registered 
deed. The registered deed thus became, 
so to speak, the document of title to 
whatever interest Maung Mya and Ma Kha 
had inthe snit property and they could 
quite validly create a mortgage of that 
interest by the deposit of that registered 
deed, That is what they have actually 
done in this case. For these reasons the 
appeal fails and it is dismissed with costs. 
Appeal dismissed. 


D. 
poe (1842) 11 LJ Bk, 16; 6 Jur.610;2 Mont D & 
587. 


ALLAHABAD HIGH COURT 
Execution Second Appeal No. 247 of 1934 
February 19, 1936 
SULAIMAN, C.J. AND BENNET, J. 
RAM SARUP— APPELLANT 
versus 


Sahu BHAGWATI PRASAD AND ANOTHER 


— RESPONDENTS 

Limitation Act (IX of 1908), ss. 19, 20—Acknow- 
ledgment by mortgagor—When binding on mortgagee 
—Civil Procedure Code (Act V of 1908), O. IIT, 
r. 41—Power-of-attorney—Formal defects, if and 
when material. 

Where there is an acknowledgment by a mort- 
gagor that acknowledgment can only bind a mort- 
gages who derives his title subsequent to the 
acknowledgment, but it cannot bind a mortgages 
who derives title prior to the acknowledgment, 
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Raushan Lal v. Kanhaiya Lal (1), tollowed, Bold- 
ing v. Lane (3), Lewin y. Wilson (4) and Chinnery 
v. Evans (5), relied on, Arbindakeb Rat v. Jageshar 
Rai (2), not approved. [p. 728, col. 1.] 

Where the Vakil is actually intended by a party 
to act on his behalf and does so act, formal defects 
in the vakelatneama such as allowing to remain 
another Vokil's name therein, are of no importance, 
[p. 726, col. 1.] : 

Ex. S. A. from the decision of the Addi- 
tional Sub-Judge, Bijnor, dated Novem- 
ber 4, 1933. 

Messrs. G. S. Pathak and R. N. Sen, 
for the Appellant. 

Mr. Vishwa Mitra, for the Respondents. 

Bennet, J.—This is an execution second 
appeal by a decree-holder Ram Sarup. 
The facts are somewhat complicated and 
are as follows: Jagannath and his son 
Ram Sarup made three simple mortgages 
as- follows: (1) on 26th July 1917 in favour 
of Gopi Nath; (2) on November 16, 1922, 
in favour of Raghubir Saran, (on this 
mortgage a decree has been obtained by 
Raghubir Saran on January 11, 1926) and 
(3) on July 28, 1926, in favour of Sahu 
Bhagwati Prasad and Sahu Jagdish Prasad, 
the respondents. One point to be noted is 
that the mortgage in favour of the res- 
pondents was executed at a date subsequent 
to the decree on the second mortgage 
which is now the decree under execution. 
It is therefore claimed that the provisions 
of s.52, Transfer of Propérty Act, apply 
in favour of the decree-holder. The third 
mortgage contained a provision that Rs. 2,100 
were left for payment to Gopi Nath on 
the first mortgage, and on July 29, 1926, 
the same was actually paid to Gopi Nath 
amounting to Rs. 2,151-14-0 in full dis- 
charge of his first mortgage by the mort- 
gagee of the third mortgage. The present 
appellant made an application on Janu- 
ary 13, 1931, for substitution of his name, 
and on March 14, 1931, substitution -was 
He then made an application on 
November 10, 1932, for execution. One point 
which has been held against him by the 
lower Court is that in these applications 
there was no proper vakalatnama because 
the vakalatnama bore the name of a certain 
Vakil and. that Vakil was not infact the 
Vakil who made the application; but an- 
other Vakil made the application. The 
vakalainama was signed by the appellant 
and also by the Vakil who made the 
application. 

It was apparently by an error that the 
name of another Vakil remained in the 
1 Under O. Ill, r. 4 (1) it is 
provided that no Pleader shall act in any 
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case unless he has been appointed for the 
purpose by such person by a document in 
. Writing and signed by such person..,...... 
The questionis whether actually this Vakil 
was appointed by the appellant. The 
document in question was signed by the 
appellant and we are satisfied that he 
intended to appoint the Vakil who made 
the application. The mere mistake that 
the name of some other Vakil remained 
in the body of the document does not make 
any difference. In actual fact the Vakil 
in question has been acting throughout 
for the appellant and itis a mere quibble 
to hold, as the learned Subordinate Judge 
“has held, that he was not entitled to make 
the application. There have heen recent 
pronouncements of this Court to the effect 
that where the Vakil is actually inlended 
by a party to act on his behalf and does 
‘so act, formal defects of this nature are 


-of no importance. This was the main 
‘ground on which the lower Court has 
‘held against the appellant. We hold 


that the decision of the lower Court was 
wrong. 

A further point which was raised by the 
respondents against the claim of the appel- 
lunt for execution was that the respondents 
were entitled to priority on account of 
their payment of Rs. 2,151-14-0 to the first 
mortgagee. This question has been very 
briefly dealt with by the Court below in 
a dczen lines and the Court considered 
that the claim of the respondents was well 
founded. The matter is one of considerable 
difficulty and cannot be so briefly dis- 
posed ef. On February 2, 1931, ihe res- 
pondents brought a suit on the third 
mcertgage. This mortgage had no doubt the 
item of consideration of Rs. 2,100 for the 
first mortgage but the suit was based on 
the third mortgage and not at all on the 
first mortgage. The second point which is 
to be noted is that the respondents did 
not implead Raghubir Singh, the mort- 
gagee on the second mortgage in suit al- 
though he had actually obtained a decree 
on the second mortgage nor did they im- 
plead the appellant to whom the decree 
had been sold on December 30, 1930, and 
who had the substitution made for his name 
on March 14, 1931. 

We consider that it wasa great defect 
in the suit that Raghubir Saran or his 
transferee was not made a party. The 
decree was passed in favour of the respon- 
dents on July 20, 1931, the decree being 
against the mortgagor only. In execution 
of this decree the respondents had ihe 
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property put up to sale and the respon- 
dents purchased the property themselves 
on October 15, 1932, anc on July 19, 1933, 
the respondents obtained possession through 
the Court. The respondents therefore 
prayed that at the time of the execution 
application, which was made on Novem- 
ber 10, 1932, they were the purchasers by 
auction sale although they had not obtained 
possession until a date subsequent to the 
judgment of the Munsif in this case which 
was on May 8, 1933. Now much argument 
has heen made as to the fact of the pay- 
ment by the respondents on July 29, 1926. 
On behalf of the appellant it is claimed 
that the whole transaction of mortgage No.3 
of July 28, 1926, cannot have any effect 
on his rights becanse under s. 52, Transfer 
of Property Act, he can claim that the 
transfer by the mortgagor made. subsequent 
to the decree of January 11, 1926, in favour 
of Raghubir Saran is a transfer which cannot 
affect the rights of the decree-holder under 
that decree. On the other hand, the res- 
pondents claim that they are persons who 
are subrogated under the provisions of 
s. 92 of the present Transfer of Property 
Act, or under the provisions of s. 74, 
Transfer of Property Act, as it stocd at the 
time of their purchase on July 29, 1926. 
Learned Counsel for the respendents argued 
that on that date July 29, 1926, thes paid 
off the prior mortgage of July 27, 1917,tand 
therefore acquired rights of subrogation 
under that mortgage. Now what were those 
rights. Under s. 74 as it stood at that 
date it was provided that 


“The subsequent mcrtgage shall, on obtaining 
such receipt, acquire in respect of the property all 
the rights and powers of the mortgagee as such 
to whom he has made such tender.” 


The provision in the present s. 92 for 
subrogation is practically the same. Learn- 
ed Counsel argued that this right which 
he acquired in 1926 should extend for a 
period of 12 years from that date. We 
are of the opinion that this contention is 
not correct and that the language of s. 74 
limits him to the rights and powers of 
the mortgagee of that date. Now the 
mortgage of July 26,1917, provided that pay- 
ment should be made within one year and 
the period of 12 years’ limitation from 
that year would terminate on July 26, 
1930. The rights acquired therefore termi- 
nated on that date in 1930 and cannot 
be taken io extend the period of 12 years 
from 1926. No suit was hrought by the 
respondents on the first mortgage and Lhere- 
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fore in ow! opinion their rights under that 
mortgage have become time-barred. 

An argument has been addressed to us 
at considerable length to the effect that 
time would be extended by an acknow- 
ledgment made by a mortgagor, the ack- 
nowledgment in question being the execu- 
tion of the mortgage of July 28, 1926, in 
favour of the respondents as that deed con- 
tains an admission that Rs. 2,100 were due 
to Gopi Nath. ‘The question which arises for 
consideration is whether a mere acknowledg- 
ment by a mortgagor can opérate under 
the provisions of s. 19 toextend limitation 
not only against himself but also against 
a puisne mortgagee who has acquired his 
puisne mortgage prior to thé acknowledg- 
ment in question. In this connection a 
distinction is to be drawn between rulings 
under s. 20 where there is a payment by 
the mortgagor and rulings under s. 19 where 
there is an acknowledgment by the mort- 
gagor, The language of these two sections 
is different and the considerations to which 
they give rise are also different. In s. 20 
it is provided that where there isa pay- 
ment by the person liable to pay the debt 
that is sufficient to extend the period of 
- limitation. The section presumes that a 
person will not make a payment unless 
he has a legal liability to make the pay- 
ment. In s. 19 the provisions are that 
an acknowledgment of liability in respect 
of such property or right has been made 
in writing signed by the party against 
whom such property or right is claimed 
or by some person through whom he 
derives title or lability. The acknowledg- 
ment has not been made by the appel- 
lant but it has been made by his mort- 
gagor. 

It cannot be said that the acknowledg- 
‘ment by the mortgagor is one by aper- 
son through whom the appellant derives 
title or liability. The title or liability 
of the appellant arises from the mortgage 
executed by the mortgagor in favour of 
Raghubir Saran on November 16, 1922. 
Tt was on that date and by virtue of thet 
mortgage that the title or liability of the 
appellant arose. He has had no further 
connection since that date with the mort- 
gagor and it cannot be said that he 
derived title from the mortgagor by any 
transaction subsequent to 1926. We con- 
sider that the plain language of s. 19 
means that the person through whom he 
derives title or liability must be a person 
through whom the has derived title or 
liability at the time of the acknowledg- 
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meat. Now it was four years prior to 


-the acknowledgment that he derived his 


title or liability. The mortgagor in 1926 
was not the person through whom the ape 
pellant had derived title and liability, 
He was a person through whom the ap- 
pellant had derived title and liability four 
years previously. We are of the opinion 
that this distinction is essential to s.19 
and that the acknowledgment by the 
mortgagor in 1926 cannot in any way 
extend limitation against the appellant 
who derived histitle from that mortgagor 
in 1922. We now come to the case-law 
on the subject. 

In the years 1918 and 1919 there were 
two rulings of this Court on the subject, 
but as these rulings were of a period 
within about nine months it is apparent 
that the learned Judges who made tke 
later ruling did not have the benefit of 
seeing the earlier ruling. The earlier of 
these rulings was of August 1918 and is 
reported in Raushan Lal v. Kan- 
haiya Lal, 47 Ind. Cas. 845; 41 A. 111 
(1), by a Bench of Piggot, J. and Walsh, 
J. In that case it was held that a pay- 
ment by a mortgagor did save limitation 
in case of a claim against a subsequent 
mortgagee, but a distinction was drawn by 


_the Bench on the difference between the 


acknowledgment under s. 19 and a pay- 
ment under s. 20 and the Bench took 
the same view which we have enunciated. 
We then come tothe later case of May 6, 
1919, reported in Arbindakeb Rai `v. 
Jageshar Rai, 51 Ind. Cas. 829; 17 A. L. J. 
763 (2). One memberof the Bench was the 
same Walsh, J. and the other member was 
Stuart, J. The finding of the Bench was 
extremely brief. It was a case where 
there was an acknowledgment and the 
Bench held that the acknowledgment was 
sufficient against the mortgagee although 
the mortgagee in question had obtained 
his mortgage prior to the acknowledg- 
ment. There was no discussion of the case- 
law on the subject. There was some re- 
ference to a Calcutta case not by name 
which was under s. 20, Limitation Act, 
and that section as we have shown is 
essentially different, in regard to this point, 
from s. 19. We now turn to some English 
rulings which have. been cited by the 
Couris in India and which have been 
relied on by the decision of this Court in 


(1) 47 Ind. Cas. 815;41 A 111; AT R 1918 All. 61; 


16 4 L 43790. 
(2) 51 Ind, Cas, 829,17 A L 3763; A I R1919 All, 
+2, 
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1918. -One of the earliest of these rulings 
is in Bolding v. Lane (3), by Lord Chancel- 
lor Westbury and that case was directly 
in point and he held that an acknowledg- 
ment by a mortgagor does not preclude 
a puisne mortgagee from relying 
limitation where the mortgage had been 
taken previous to the acknowledgment. 
This ruling has been quoted with approval 
in subsequent rulings, one of which is 
Lewin v. Wilson. (4), where there is a 
discussion on this point. These are rul- 
ings of 1863. 


On p. 645* a distinction was drawn 
between ithe case by their Lordships 
of the Privy Council and the case in 


Chinnery vy. Evans (5). That was a case 
Of payment and it was pointed out that 
a payment raised different considerations 
from an acknowledgment. From ihe 
weight of ihe English cases where the law 
is similar and of the ruling of 1918 of 
this Court we consider that the proposi- 
tion is well established that where there 
is an acknowledgment by a mortgagor 
that acknowledgment can only bind a 
mortgagee who derives his title sub- 
sequent to the acknowledgment, but it 
cannot bind a mortgagee who derives title 
prior to the acknowledgment. We, there- 
fore, think that the claim of the res- 
pondents that the period of limitation 
on their rights under the first mortgage 
would be extended by the acknowledg- 
ment contained in the third mortgage is 
a claim which is not established. There- 
fore in our view ihe respondents have got 
no righis left under the first mortgage 
and they are persons who are deprived of 
any claim they might have had against 
the appellant because ihe provisions of 
8. 52, Transfer of Property Act, are against 
them. We therefore consider that the 
objection which the respondents have made 
in regard to their payment of Rs. 2,151-14-0 
on July 29, 1926, cannot be sustained. 
Therefore, we allow the appeal, set aside 
the order of the lower Appellate Court 
and restore the order of the Munsif, and 
we dismiss the objection of the respon- 
dents with .cosis throughout. 

N. Appeal allowed. 

(3) (1863) 1 De GJ & S 122:1 NR 948-391, 7 


Ch, 219; 9 Jur. (N s) 506; T.L T 812; 11 W R 386: 
Gh. 218 1 W R 386; 137 


ae (1886) LAC 639% 55 L JPO 75551 T 


(5) (1865) WH L C115; 4N R 520: : 
865; 11L T 68; 13 W R2; 145 R E 70. ae 9 


“Page of (1886) 11 A, O—(Hd] 
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CALCUTTA HIGH COURT 
Civil Rule No. 407 of 1935 
May 21, 1935 
R. C. Mirrur, J. 

BRINDABAN CHANDRA MITRA, 
PLEADER, JUpGE's Court, BURDWAN 
—DEFENDANT—PRTITIONER 
VETSUS 
ATUL KRISHNA BASU—PLaIntIFF 
— OPPOSITE PARTY 

Bengal Tenancy Act (VIII of 1885), s. 95— 
Common manager appointed under — Whether 
agent of proprietors — Promissory ote by com- 
mon manager—Note not indicating that he executed 
as agent of proprietor—Personal liability. net 

A common manager appointed under the provisions 
of the Bengal Tenancy Act, is not the agent of any 
of the co-owners of the estate committed to his 
management, Nabakishore Mondal v. Atul Chandra 
Chatterjee (6) and Beni Madhav Sukul v. Deb Narayan 
Sukul (7), relied on. ; 

Where the promissory note executed by the de- 
fendant while he wus the common manager of an 
estate, does not indicate that he executed it as agent 
of the proprietors, and in the body of the note he 
does not say that he was executing it ag common 
manager and on behalf of the proprietors, and the 
addition of ths words “ common manager of Kalna 
after his signature, appear to be only words of des- 
cription of the position of the defendant, the defend. 
ant ig personally liable under the promissory note 
Sadasuk Jankidas v. Kishen Pershad (1), Sreetal 
Mangtulal v. Lister Anteseptic Dressing Co., Ltd. 
(2), Elliot v, Bax-Ironside (3) and Dhirendra Nath 
Mukerjee v. Nutbehary Munshi (4), referred to, 
Universal Steam Navigation Co, Ltd. v. James; 
McKelvie & Co, (5), explained. 

C. R. against an order of the Court of the 
Sub-Judge, Burdwan, vested with the powers 
of the 8.0. C. Decree, dated January 22, 
1935. 

Messrs. Rishindra N. Sarkar and Subodh 
Chandra Dutt, for the Petitioner. 

Messrs. Pramatha Nath Mitter and Kshetra 
Mohan Chatterjee, for the Opposite Party. 

Judgment.—The petitioner, who was the 
common manager of the Kalna estate exé- 


cuted a promissory nole in favour of the 


oppcsite pariy while he was the common 
Manager. Since then he has passed his 
accounts and has been discharged by the 
District Judge, who appointed him. The 
Promissory note which is dated September 
18, 1931, is in these terms:— 

“I promise to pay on demand Babu Atul Krishna 
Bose or order the sum of Rs. 200 (two hundred) only 
with interest at the rate of 1-8 (Rupee one and 
annas right) per cent, per mensem for value received 
in cash”. 


He then signs the promissory note in the 
following manner: 


“Brindaban Chandra Mitter Common Manager of 
Kalna”. i 


The suit out of which this Rule arises was 
instituted against him and a decree against 
him obliging him to pay personally has 
been passed by the lower Court. He 
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“raised the defence, that he was not liable, 


bat the proprietors of the estate of which. 


he was the commen Manager were, as far 
their benefit the money was borrowed and 
applied by him. The said defence has been 
overruled. In this Rule Mr. Sarkar has 
raised the same point on his behalf. 

Two points emerge for consideration, 
namely (i; Isa common manager appointed 
by the District Judge, under the provi- 

‘sions of s. 95 of the Bengal Tenancy Act, an 
agent of ths proprietors and (ii), if so, did 
the defendant in this case execute the 
promissory nole indicating that he was 
executing it as agent of the said proprietors, 
for if he did not, he would be personally 
liable on it under the provisions of s. 28 of 
the Negotiable Instruments Act. 


Assuming that a common manager ap- 


pointed under the provisions of the Bengal 
Tenancy Act isan agent of the proprietors 
‘(whichin my judgment he is not‘, I am 
clearly of opinion that the promissory note 
executed by the defendant in this case does 
not indicate that he executed it as agent 
of the proprietors. In the body of the nole 
he does not say that he was executing 
it as common manager and on behalf of the 
proprietors, and the addition of the words 
“common manager of Kalna” after his 
signature, in my judgment, are only words 
of description of the position of the defend- 
ant. In this view I am supported by the 
cases of Sadusuk Jankidas v. Kishan 
Prasad (1), Sreelal Mangtulal v Lister 
Antiseptic Dressing Co., Ltd. (2), Elliot v. 
Bax-Tronside (3). and Dhirendra Nath 
Mukherjee v. Nutbehary Munshi (4). The 
case of Universal Steam Navigation Co., Ltd. 
v. James McKelvie & Co. (5), does not 
militate against the view I am taking, for 
in that case James McKelvie signed the 
Charterparty as agent and on behalf of the 
company. I ‘accordingly hold that the 
defendant is under a personal liability to 
the plaintiff. This is sufficient for dispos- 
ing of this Rule and here I have assumed 
that a common manager appointed under 
s. 95 of the Bengal Tenancy Act is an agent 

(1) 46 IA 33; 50 Ind. Cas. 216; AIR 1918 P C 
146; 46 C 663; 29C L J 340; 17 A LJ 40525 ML 
T 258; 36 ML J 429; 21 Bom. L R 605;1U P L 
R (P Ò) 37; (1919) M W N 310; 33 C W N 937; 10 L 
W 143; 12 Bur. L T 160 (P ©). 

(2) 52 C 802; 89 Ind. Cas. 328; 29C W N 828; A 
I R 1925 Cal. 1062. 

(3) (1925) 2 KB 301; 94L JK B807; 133LT 
624; 41 T L R 631. 

(4) 37 CW N 296; 116 Ind. Cas. 928; A I R1933 
Cal. 660; 6 R C 282. 

(5) (1923) AJO 492; 92 LJ K B 647; 19291 T 


395; 39 T L R 480; 67 SJ 593; 16 Asp. MO 181; 28 
Oom. Cas, 353. : 
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of the proprietors, bunt ag the question as lo 
whether he is their agent or not has heen 
argued before me in great detail. I express 
my views upon the point. 

In my judgment such a common manager 
isnot an agent of the proprietors of the 
estate placed in his charge. The relation- 
ship of principal and agent is a contractual 
one. ‘There must be, appointment by the 
principal and the acceptance of the ap- 
pointment by the agent. The powers of the 
agent and the scope of his authority are 
mostly defined by agreement between him 
and his principal. The position of a common 
manager is so essentially different that he 
cannot by any stretch of language, be called 
an agent of the proprietors. He is ap- 
pointed by the District Judge in all cases, 
save one, he acts under the District Judge's 
control and supervision, he exercises all the 
powers of the co-owners in the matter of 
management and while he is there none of 
the co-owners can exercise any such powers; 


„heis to render accounts to the District 


Judge and not to the proprietors, who have 
the mere right to inspect the accounts but 
they cannot demand accounts from him or 
sue him for accounts without leave of the 
District Judge appointing him, he has got 
his accounts passed by the District Judge, 
no suit for accounts at the instance of the 
proprietors would lie against him; he is to 
distribute the funds only according to the 
directions of the District Judge and can be 
removed by him and him alone. All these 
show that he isnot an agent of the pro- 
prietors, but is an officer of the Court, and 
jg moreover, a Public Officer within the 
meaning of the Civil Procedure. His posi- 


‘tion is akin to that of a Receiver appointed 


by a Court. He can be sued only with the 
leave of the Court appointing him and after 
notice under s. 80 of the Civil Procedure 
Code in respect of acts done by him in his 
capacity as common manager. In the case of 
Nabakishore Mondal -v. Atul Chandra 
Chatterjee (6) a co-owner brought a suit for 
general account against the common 
manager.: Such a suit would undoubtedly 
have been maintainable against him if he 
was a mere agent of the proprietors. But 
it was held that it was not maintainable. 
In so holding Brett and Chapman, JJ. made 
the following observations at page 160* of 
the report. 

“During the time that an estate is under the 
management of a common manager, it is so far as 
phat management is concerned, really inthe hands 
f the Court which has appointed the manager and 

(6) 40C 150; 16 Ind. Cas. 193; 17 C W N 846. 

- *Page of 40 O.—[Ed.] 
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in the management, the common manager acts as 
agent of the Court and notasagentof any of the co- 
owners”. 

On principle and on the authorities of this 
Court, (I may also mention the case of Beni 
Madhav Sukul v. Deb Narayan Sukul (7), 
I hold that a common manager is not the 
agent of any of the co-owners of the estate 
committed to his managment and so the 
very foundation on which Mr. Sarkar based 
his arguments has no existence at all. For 
these reasons 1 hold that the decree passed 
against the defendants isa correct decree 
and should be upheld. The defendant 
may or may not have his indemnity against 
the estate he managed as common manager, 
but to such a question the plaintiffis not 
at all interested and such questions about 
‘his right of indemnity are foreign to the 
case before me. JY may make these observa- 
tions because the Small Cause Court Judge 
has in one part of his judgment observed 
that the defendant borrowed in excess of 
his powers, for he did not obtain sanction 
of the District Judge forthe loan. Whether 
sanction of the District Judge was neces- 
sary for the loanin question and whether 
the defendant had acted in excess of his 
powers or in a manner which would pre- 
judice his right of indemnity are, as I have 
‘already said foreign to the enquiry that has 
to be made in this suit and the Court below 
ought not to have made any observations 
touching and concerning them. These ob- 
servations must, therefore, be taken to be 
expunged from its judgment. 
` The result is that I uphold the decree 
made by the lower Court onthe grounds 
mentioned by me and discharge the Rule 
with costs. Hearing fee one gold mohur. 

N. f Rule discharged. 

(7) 24 © W N 138; 53 Ind. Cas. 747; 30 C L J 279. 





ALLAHABAD HIGH COURT 
Tirst Appeal from Order No. 184 of 1934 
February, 4 1936 
HARRIES AND BAJPAI, JJ. 
S. ZAHOOR MUHAMMAD KHAN— 
DEFENDANT—ÅPPELLANT 
VETSUS 
Dr. M. X. De-NORONHA AND otarrs— 
PLAINTIFFS—RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 105 (1) 
—Appeal from order of remand—Appellant urging 
that order for substitution was irregular—Point, if 
can be taken in such appeal--Proper stage for 
raising the plea. 
Where in an appeal against an order of remand 
it is urged that the lower Appellate Court had no 
jurisdiction to entertain the appeal which had abat- 
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ed and the order for snbstitution of names wag 
jrregniar : 

Held, that in view of s. 105 (1), Civil Procedure 
Code, these grounds were untenable in law as no 
decrece had been passed by the lower Appellate 
Court, and the proper stage to raise these grounds 
would be inappeal from the decree itself and not 
inthe appeal against the order of remand. | 


TF. C. A. from an order of the Subordinate 
Judge of Cawnpore, dated May 5, 1934. 

Messrs. M. A. Aziz and Benod Behari Lal, 
for the Appellant. 

Dr. K. N. Katju and Mr. I. B. Banerji, 
for the Respondents. 

Bajpai, J—This is an appeal against 
an order dated May 5,1934, by which the 
2nd Subordinate Judge of Cawnpore on 
appeal set asid> the judgment of the trial 
Court dismissing the plaintiff's suit and 
sent the case back to it “for trial de novo 
after allowing the amendment sought 
for jin application dated November 16, 
1931, giving further permission to the 
plaintiff to make any other matter clear 
in the plaint along with the said amend- 
ment.” It appears that the plaintiff brought 
asuitin the Court of the Munsif of Cawn- 
pore for the recovery of a certain sum af 
money and for the ejectment of the defend- 
ant from certain premises. In the plaint 
the plaintiff was described originally as 
M. X. de Noronha& Son, The Mall, Cawn- 
pore. On an objection by. the munsarim 
of the Court that the plaintiff appeared to 
be a firm and as such it should sue 
through a named individual, the plaintiff 
applied for amendment and prayed that 
the heading of the plaint should be M. X. 
de Noronha & Son through W. C. de 
Noronha senior. The suit was eventually 
dismissed by the learned Munsifon Jan- 
uary 12, 1932. 

The plaintiff appealed to thelower Ap- 
pellate Court and while the appeal was 
pending W. C. de Noronha, senior, happen- 
ed to die and an application for sub- 
titution was made more than 90 days after 
lhe death. “The application for substitution 
was opposed and it was said that the appeal 
had abated. The learned Judge, however, 
did not accede to the contention of. the 
respondent and allowed substitution by an 
order dated January 10, 1934. Later, 
when the appeal was ripe for hearing the 
lower Appellate Court passed the remand 
order mentioned by us in the beginning 
of our judgment. 

In appeal before us it is contended by 
grounds Nos. land 4 that the lower Ap- 
pellate Court had no jurisdictién to enter- 
tain the appeal which had abated and.the 
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order for substitution of names was irregu- 
lar. We are of the opinion that these two 
grounds of appeal are untenable in view 
of s.105 (1), Civil Procedure Code. It is 
conceded by the parties that no appeal 
lay against the order for substitution, nor 
was a revision permissible. It is, however, 
said by learned Counsel for the appellant 
that this is ihe proper stage when the 
irregularity committed by the lower Appel- 
late Court in allowing substitution of names 
although the appeal had abated could be 
set forth as a ground of objection in the 
memorandum of appeal to this Court. It 
is, however, clear that this cannot be done 
in anappeal against an order of remand, 
but the proper stage would arrive when 
the decree itself is appealed from. The 
words in s. 105 (1) are:— 

“Where a decree is appealed from, any error, defeat 
or irregularity in any order, affecting the decision 


of the case, may he set forth as a ground of objection 
in the memorandum of appeal,” 


No deeree has so far been passed by 
the lower Appellate Court and grounds 
Nos. 1 and 4 taken before us are, therefore, 
untenable and we express no opinion on 
those points. 

In order to appreciate the order of re- 


mand, it is necessary to state the pleadings’ 


~in the case. In para. 1 of the plaint the 
plaintiff alleged that he was the owner of 
ahata No. 89, Bansmandi, Cawnpore. In 
para. 2it was alleged that the defendant 
was a month to month tenant of ahata 
No. 89 in Qasimganj, Mohalla Bansmandi, 
Cawnpore, andin the relief it was prayed 
that the defendant should be ejected from 
ahata No. 89, Qasimganj, Mohalla Bans- 
mandi, Cawnpore. On this point also there 
was an objection by the munsarim of the 
Court to the effect that the boundaries of 
the properly in suit were not given and 
by the application dated April 11, 193], 
the plaintiff's Counsel set forth the boun- 
daries of the property in Mchalla Bans- 
mandi. The defendant filed his written 
statement and when the first witness for 
the plaintiff was being examined the 
plaintiff sought amendment by an appli- 
cation dated November 16, 193), in which 
it was stated that although the suit was 
for {wo properties situate in Qasimganj and 
Bansmandi, the boundaries of the property 
in Bansmandi alone were appended at the 
foot of the plaint and the ‘boundaries 
ofthe property situate in Qasimganj had 
not been so appended. Permission was 
therefore, sought to insert those boundaries 
as well. The dearned Munsif rejected 
this application withthe result that the 
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parties went do trial on the onamended 
plaint and on the merits the learned Munsiff 
was against the plaintiff and the suit wag 
dismissed on January 12, 1932. 

In appeal to the lower Appellaie Court 
along with the other pleas taken, ground 
No. 9 stated that the lower Appellate Court 
should have allowed the amendment as 
prayed for. The learned Judge considered 
this matier at the very outset and came 
to the conclusion that the amendment was 
sought with a view to clearing the position 
of the plaintiffs. He says:— 

“The learned Munsif presumed that Qasimganj 
kad another ahata number. In fact the ahata No, 89 


is a very big plot of land of Cawnpore Municipality 
in which both Qasimganj and Bansmandi lie.” 


It is clear that the plaintiff wanted to 
aue for both the properties situate in Bans- 
mandi and Qasimganj and his case was 
that both were let outas a single letting 
and this is clear from the fact that rent at 
the rate of Rs. 100 per month was claimed 
for the entire hereditament. A perusal of 
the plaint makes it clear that ahata No. 89 
is a big ahata and both Qasimganj and 
Bansmandi are included in the same 
though properties which were the subject- 
matter of the suit layin Bansmandi ‘and 
Qasimganj both and further the boundaries 
of the plot in Bansmandi alone were insert- 
ed in the plaint aba subsequent stage and 
the boundaries of the plot in Mohalla 
Qasimganj were not so inserted. This mis- 
take on the part of the plaintiff might 
well have arisen on account of the unsettled 
state of Cawnpore about April 1931, when 
there were several communal riots. The 
clerk entrusted with the duty of looking 
into the objections made by the munsarim 
could not very well go to the locality as 
indeed he asseris in his first application 
for amendment dated April 1], 1931. On 
the whole the learned Judge has tried to 
do justice between the parties and has only 
allowed the plaintiff to make his plaint 
clear and no harm has been done. The 
merits of the case are yet at large and the 
defendant has not in any way been pre- 
judiced by the plaintiff's application for 
amendment being allowed in appeal. 

For the reasons given above we are of 
the opinion that there is no force in this 
appeal and we dismiss it with costs. 

N. Appeal dismissed, 
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CALCUTTA HIGH COURT 
Appeal from Original Order No. 63 of 1933 

; May 9, 1934 
COSTELLO AND Lort-Witutams, JJ. 
9S. D. KATHERINE STIFFLES—APPELLANT 
à VETSUS 
M. P. CARR MACKERTICH MARTIN— 
RESPONDENT 

Contract—Breach of—Money paid in pursuance of 
-eontract—If can be recovered by defaulting party— 
Contract entered into by means of correspondence— 
Suit, if can be filed at place where letters were written 
or sent—Ignorance of right,if excusable—Party accept- 
ing terms and asking for remittance of money otherwise 
acceptance subject to withdrawal—Inter pretation— 
Appeal—Points not taken before original Court, if 
can be taken in appeal. - 

Where there has been a contract and the money 15 
paid by the plaintiff in pursuance of it, if the contract 
goes off or rather if it is not followed by“ comple- 
tion ” owing to the default of the plaintiff, then the 
plaintiff cannot recover. Lp. 737, col. 1.] 

[Case-law discussed. ] 

Where a contract takes place by correspondence, a 
suit can be instituted ina place where some of the 
letters were written or sent. h 

Per Lort-Williams, J.—Ignorance of particular 
rights, however excusable, is on the same footing as 
ignorance of the general law. Consequently -where 
monsy is paid voluntarily witha fuil knowledge of 
all the facts, it cannot be recovered on the ground that 
the payment was made under a mistake of law. Pertab 
Singh v. Secretary of State (11), relied on. [p. 739, col. 2.] 

Where the defendant enters into negotiations with 
the plaintiff for sale of her property ccnsisting of 
confectionery, ete, negotiations being carried on by 
correspondence between the parties and the plaintiff 
wires a definite offer with certain terms and condi- 
tions to which the defendant replies, “ terms accept- 
ed remit cash down 25 thousand by February 5, 
otherwise acceptance subject to withdrawal please 


wire ”, itis a firm contact of sale, concluded by the’ 


acceptance and the addition of words “ otherwise 
acceptance subject to withdrawal” means nothing more 
than that if the defendant does not receive the money 
she would consider herself at liberty to treat the 
contract as having been broken by the plaintiff. [p. 
735, col. $; p. 736, col. 1] | 

Tt is not a desirable practice that oneor more 
points should be taken in the Court of first instance, 
and another point of considerable importance and 
material gravity should be kept in the background 
until the parties are before the Court of Appeal. [p. 
734, col. 2; p. 735, col. 1.] 

Costello, J.—The suit out of which this 
‘appeal arises was brought by the plaintiff 
Carr Mackerlich Martin against a lady 
named Katherine Stiffles who resided and 
carried on the business of a confectioner. 
restaurateur and caterer at Lahore and 
Mussoorie in the United Provinces of Agra 
and Oudh. 

It appears that the defendant was minded 
to dispose of that part of her business which 
was caried on at Mussoorie, and early in the 
year 1931, she entered into negotiations 
with ihe plaintiff for the sale to him of that 
part of the business which consisted of the 
confectionery, restaurant and the catering 
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The plaintiff 
in the suit claimed a return of a sum of 
Rs. 5,000 which he said had been paid hy 
him in connection with the negotiations 
between him and the defendant on Febru- 
ary 3, 1931, through the plaintiff's Calcutta 
Agent Messrs. Thomas Cook :& Sons who 
had remitted Rs. 5,000 to the defendant 
through a Bank at Lahore. 

The plaintiff put his case in this way. 
In para. 3 of the plaint he averred that the ` 
said sum was by the plaintiff, tendered 
to the defendant as a deposit by way of 
earnest money in respect of the said con- 
templated purchase. The plaintiff then 
proceeded to say that the defendant duly 
received the said sum of Rs. 5,000, but 
afterwards wrongfully made a claim to a 
sum of Rs. 25,000 by way of earnest money, 
and the defendant wrongfully purported to 
appropriate the sum of Rs. 5,000 towards 
payment of the sum of Rs. 23,000 which 
she claimed. The plaintiff made the case 
that at no time had he agreed to pay or 
offered to make a deposit of a sum of 
Rs. 25,000 or any other sum by way of 
earnest money. The plaint set forth that 
by a letter from the plaintiff to the defen- 
dant addressed from No.2 Camac Street, 
Calcutta; and dated March 10, 1931, the 
plaintiff demanded repayment of the sum 
of Rs. 5,000 and gave the defendant notice 
that if that sum was not re-paid within one 
week of the defendant’s receipt of the letter 
of March 10, interest would be claimed on 
the said sum of Rs. 5,000 at the rate of nine 
per cent. per annum. The plaintiff then 
proceeded to say that by a letter dated 
March 18, 1931, addressed to the plaintiff 
at Calcutta, the defendant wrongfully 
alleged that there was a contract between 
the parties for the purchase of the defen- 
dant’s business at Mussoorie and that under 
that contract the defendant purported to 
forfeit the said sum of Rs. 5,000. The 
plaintiff emphasized the position he was 
setting up by saying in para. 7 of the 
plaint that at no time was there any con- 
cluded agreement between the parties 
respecting tke said purchase. In the cir- 
cumstances, he was entitled to have the 
return of the sum of Rs. 5,000 together 
with interest thereon at the rate of nine 
per cent. per annum. The plaintiff made 
an alternative.claim or an additional claim 
for the return of that sum of money upon 
the basis that it was money received by the 
defendant to the use of the plaintiff. 
“The defence set up was a two-fold one. 
There was, first of all, a pfea going to -the 
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root of the whole matter in the form of an 
objection that this Court had no jurisdiction 
to try the suit at all, and I shall say some- 
thing on this point in due course. As 
regards the merits of the plaintiff's claim, 
the defendants case was that there had 
been a concluded contract between the 
plaintiff and the defendant on January 31, 
1931, and the defendant said that the pay- 
ment by the plaintiff of the Rs. 5,000 wes 
in pursuance of that concluded contract 
and that it was in part performance of the 
contract of January 3], 1931, which the 
defendant said, was on February 3, already 
complete and binding and not merely in 
contemplation of some contract to be made 
as the plaintiff had averred. The date 
February 3 was given because that was 
the date on which the defendant had actu- 
ally conie into possession of the sum of 
Rs. 5,000 which had been remitted upon 
the instructions of Messrs. Thomas Cock 
& Son of Calcutta through the Imperial 
Bank of Calcutta at Lahore. In para. 4 cf 
her defence the defendant said that ske 
had appropriated the saidsum of Rs. 5,000 
towards the earnest money and had rightly 
demanded the immediate payment of the 
balance of Rs. 25,000 namely Rs. 20,000 


already overdue and remaining unpaid and 


declared herself ready and willing to perform 


her part of the completed contract of sale . 


already referred to. That part of the 
defence was embodied in the written state- 
ment by way of answer to the case made by 
the plaintiff. But, over and ‘above that, 
certain additional pleas were added appa- 
rently in accordance with the form of plead- 
ing which prevails at Lahore, because this 
particular pleading was drafted by a gentlc- 
man practising at Lahore. One of the 
additional pleas was in this form: —by 
virtue of the fact that the contract of sale 
was completed by acceptance at Lahore on 
January 31, 1931, or in the alternative by 
payment cf Rs. 5,000 earnent money at 
Lahore on February 3, 1931, and that the 
defendant ordinarily resides and carried on 
business at Lahore and not at Calcutta, no 
cause of action arises at Calcutta and the 
suit should be dismissed for want of juris- 
diction. Then in the next paragraph it was 
stated that the plaintiff was bound to pay 
the balance of Rs. 25,000 viz., Rs. 20,000 
forthwith on acceptance by defendant on 
January 31, 1931, or in the alternative on 
or after January 3, 1981, and ke is still 
liable to the said extent. 

Put in plain and simple language, the 
position is this:—the plaiplifi said that he 


KATGERING STIiELES v. CARR MACKERTIioH (CAL.) 


‘same basis as if the 


733 

had entered into negoliations with the 
defendant for the purchase of the business 
carried on by her, and in the course of the 
negotiations he had paid the sum of 
Rs. 5,000 by way of what he called earnest 
money and ke accordingly said that he 
as in law entitled torecover that sum be- 
cause the negotiations never materialised 
into a concluded contract. The defendant, 
on the other hand, said that there was a 
complete and binding contract on Janu- 


ary 31, 1981, or if not on that date 
then in any event on February 
3, 1931 and that such contract of 


sale was never completed by reason of the 
plaintiff having failed to carry out his part 
cf the agreement. In other words, the con- 
tract went off by reason of default on the 
part of the plaintif. There was a further 
plea taken by the defendant which, in 
effect, amounts to this : as there was a com- 
plete and binding contract, the defendant 
would have been entitled to recover dam- 
ages from the plaintiff, and that in any 
event the Rs. 5,000 which she had received 
ought to be treated as being money which 
she was entitled to receive by way of 
compensation for the plaintiff's failure to 
carry out the contract. 

In my opinion, the law is reasonably 
clear upon the authorities. If one treats 
this matter upcn the analogy of an ordi- 
nary contract of sale of land, the position 
is this that there is first of alla contract 
for sale or an agreement for sale which is 
to be completed by a conveyance of the 
property which is to be sold. In the pre- 
sent instance, the alleged contract was that 
the defendant would sell to the plaintiff the 
goodwill, stock-in-trade and the equipment 
of the business at Mussoorie and she would 
assign to the plaintiff the lease cf the pre- 
mises where the business was carried on. 
Therefore, it seems to me not unreasonable 
that this matter should be treated on the 
bargain between tho 
parties had been for sale of land, in that 
the preliminary agreement for the purchase 
of the whole undertaking, if 1 may so 
describe it, would be completed eventually 
by the defendant handing over to the plain- 
tiff the goods and chattels forming the 
stock-in-trade and equipment in connection 
with the business and also by the defen- 
dant assigning tothe plaintiff the lease of 
the premises in which the business was 
carried on. Therefore, the matter actually 
fell into two stages. What is said on behalf 
of the defendant is that the first stage 
was complete and there was a valid -and 
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binding contract of sele between ker and 
the plaintiff, in that the plaintiff purchased 
the business upcn the terms which ure to 
be found in two telegrams which are dated 
January 31, 1931. 

When the matter came on for hearing 
before Mr. Justice Bukland, certain issues 
were settled between the parties upon the 
footing of the pleadings in the case. Those 
issues are set forth in ihe early part of the 
judgment of the learned Judge after he 
had briefly indicated the circumstances in 
which the suit was brought and the points 
raised in the pleadings. The issues were 
stated thus ; (1) Has the Court jurisdiction 
to try this case, the ground being that 
though leave was obtained under cl. 12 of the 
Letters Patent, no part of the cause of ac- 
tion arose within the jurisdiction of the 
Court (2) Was there a concluded contract 
between the parties? If so, did the de- 
fendant break it? and (3) If there was 
no concluded contract between the 
parties, can the plaintiff recover the 
voluntary payment of Rs. 5,000 ? As regards 
the last issue, the learned Judge 
says that it is better expressed as follows: 
If there was no concluded contract, was 
Rs. 5,000 paid as a voluntary payment, and 
if so, can the plaintiff recover it? Then 
follows a very important passage in the 
judgment of the learned Judge which is in 
these words: 

“Though these issues comprise one as to there 
having been a concluded contract, and though Mr. 
Pugh has not abandoned such issue or the issue 
as to its having been broken by the plaintiff, 
he very candidly stated at the commencement cf 
his address that he would nut argue that point, 
and he has not argued if and the case has pro- 
ceeded upon the footing on both sides that there 
was no concluded agreement, and those are the 
circumstances in which it is necessary to arrive 
at a determination of the plaintiffs right tu the re- 
turn of Rs. 5,000,” 

It is clear, therefore, that at the trial 
the defendant did not stand upon the posi- 
tion which she had taken up in her written 
statement. Mr. Pugh told us that although 
he did not press the point that there had 
been a concluded agreement, he neverthe- 
less did not abandon it, and therefore we 
ought it permit him to raise it before us 
in this appeal. At any rate, the learned 
Judge at the trial did not deal with that 
point at all: on the contrary, he decided 
the case, as he said, on the footing that 
neither side was suggesting that there 
had been a concluded agreement. After 
Betting out in brief the correspondence 
which passed between the parties, the 
learned Judge poiuted oyt in his judgment 
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thal Mr. Pugh argued that tho payment 
was purcly a voluntary one, that there was 
no concluded agreement fcr purchase and 
no agreement therefore for payment of the 
earnest money, and that a voluntary pay- 
ment could not be recovered unless it fell 
wilhin the previsions of s. 72 of the Indian 
Contract Act, and there was no question 
that the money was paid by mistake or 
under coercion and therefore he argued 
that the money could not be recovered. In 
support of that proposition, Mr. Pugh relied 
on the case of Thomas v. Brown (1). I 
shall say something about that case in a 
moment. ‘The learned Judge did not accept 
Mr. Pugh’s contention in the matter and 
on the authority of the case of Chilling- 
worth v. Esche (2), he came to the con- 
clusion that as there was no concluded 
agreement between the parties, the plaintiff 
was entitled to recover the sum which he 
had paid. The learned Judge expressed ` 
the view that in the circumstances of the 
case the payment was. not a voluntary 
one at all but it was a payment as a part 
of Rs. 25,000 earnest money which the 
plaintiff anticipated that he would have to 
pay by February 5, 1931, if the negotia- 
tions had developed and eventually led to 
a concluded agreement. The learned 
Judge says that as the negotiations did not 
fructify into aconcluded agreement but 
proved abortive, the plaintiff was entitled 
to get back the money. 

Personally I had some doubt at the out- 
set as to whether we ought to allow Mr, 
Pugh to go intothe question whether there 
Having 
regard tothe fact that this point was not 
pressed before the learned Judge at the 
trial and was not relied upon by Mr, 
Pugh, even though he said that be had not 
abandoned it, Lam bound to say that, in 
my opinion it is very much to be deprecated 
that a point of substance such as this was 
not urged before the Court of first 
instance, if it was intended at any sbage of 
the legal proceedings between the parties 
to rely upon it, Jt is scarcely fair on this 
Court that a point of such importance 
should be put forward before it without 
this Court having the opinion of the Judge 
who decided the suit, and it is certainly 
not adesirable practice that one or more 
poinis should be taken in the Court of 
first instance, and anuther point of ccn- 
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siderable importance and material gravity 
should be kept in the background until 
the parties are before the Court of Appeal. 
However, in the circumstances of this case 
we come to the conclusion that Mr. Pugh 
sufficiently safeguarded his position by 
saying that he had not abandoned the 
point and in order that justice should be 
done to the partics, it seemed desirable that 
he should be allowed to argue before us 
whether there was or was not a contract. 

The answer to that question depends 
entirely upon the view which one takcs 
upon an examination of all the correspon- 
dence between the plaintiff and the defen- 
dant in the early part of 1931. There is 
no question here of any oral evidence being 
necessary for the elucidation of that point. 
Negotiations.seemed to have started, itis 
true, by some verbal discussion at an in- 
terview or interviews which took place 
between the parties sometime shortly be- 
fore January 24, 1931, because on that date 
we find that a letter written by the defen- 
dant tothe plaintiff in which she referred 
to his recent visit to Lahore with regard 
to the purchase of her Mussoorie premises. 
In that letter she set out in detail the 
terms on which she was prepared to sell 
the business to the plaintiff. The most 
important of those terms are in this form, 
(1) That the minimum charge for the 
business inclusive of good-will, will be one 


lac and ten thousand rupees only, and (2): 
that you will pay 25 per cent. of the above’ 


amount, cash down, with your confirmation. 


So that from the very outset the lady was- 


contemplating that at least she would get 
a quarter of one lac paid to her at iko 
time when tke contract was entered into. 
Upon the analogy of asale of land, the 
contract was in effect that instead of the 
usual ten per cent. of the purchase price 
she would get twenty-five per cent. of the 
purchare price by way of deposit. On 
January 30, the plaintiff acknowledged the 
letter of January 24, and made an offer by 
telegram in these terms: 

“I offer firm one lac for Stiles at Mussoorie 
provided free all liabilities and valuation, stock 
in-trade not below ninety thousand on auditor's 
checking. Payment cash twenty-five per cent, 
balance within two years plus interest. Impossi- 
ble for any Bank to guarantee the payment as 
out of banking scope but Bank reference can be fur- 
nished and payment of balance will be guarantee]. 
Mrs. Stephens or business mortgaged to you, other 
conditions accepted. Wire reply.” . 

That telegram, when dissected, contains 
& number of terms very much correspon- 
ding to those in the defendant's letter of 
January 24, 1931. In reply to it, the defen- 
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dant telegraphed on the same day as fol- 
lows: 

“Auditor's checking meuns loug delay dispusiug, 
business as going concern with adequate equip- 
ment quite woith value specified will accept one 
lac cash down is spread one year as originally 
arranged must have one lac ten thousand plus in- 
terest. Mrs. Stephens’ guarantee acceptable along 
with business under mortgage. Must have definite 
confirmation by to-morrow all arrangements held up. 
Jsarnest money payable within seven days.” 

Then on January 31, the plaintiff came 
back to the position taken up by his first 
telegram and sent another telegram in these 


terms 

“Cannot exceed rupees one lac for business 
quarter down ¢ash, balance over one year plus 
interest. Your protection either Mrs. Stephens’ 
guarantee or mortgage business. This offer msde 
distinct understanding equipment and stock worth 
not less than rupees ninety thousand as stated in 
your telegram. Wire if agreeable and earnest money 
will be remitted.” 


Setting side by side the various terms 


_which are contained in these two telegrams 


of January 30, and January 31. We find 
that the parties were agreed as to mcst of 
the terms, and then also on January 3], 
the defendant telegraphed as follows: 


“Terms accepted please remit down cash twenty- 
five thousand by February 5, otherwise acceptance 
subject to withdrawal. Please wire.” 


Now, as I have stated, the first question 
we have to determine is whether looking 
at the two telegrams of January 31, we 
ought to hold that there was a concluded 
contract of sale between the parties. The 
matter would have been beyond any con- 
troversy or the question whatever, if the 
defendant had merely said, ‘terms accept- 
ed’ or even if she had only said, ‘terms 
accepted, please remit down cash twenty 
five thousand by February, 5.’ Because 
in my view when she said by February 5, 
she was merely reiterating and emphasizing 
the provision which she put in her telegram 
of January 30, to the effect that the car- 
nest money must be put in within seven 
days. It seems to me that she had in 
mind that seven days would expire by 
February 5. What creates difficulty in this 
case is that the defendant added the 
words ‘vtherwise acceptance subject to 
withdrawal, please wire’ and that on 
February 2, the plaintiff telegraphed to the 
defendant as follows: i 

“Thomas Cook are wiring Imperial Bank Lahora 
to pay your earnest money five thousand rupees, 
balance twenty thousand will be paid on taking 
over equipment and transfer of leasc on my arrival 
Lahore shortly. Will wire on leaving,” . 

The plaintiff did in fact send the money 


“as staled in his telegram, and on ebru- 


ary 8, the Imperial Bank at-.Lehore sept 
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to the defendant Rs. 5,000 which they 
described. as being the amount of a- Te- 
legraphic Transfer received from their 


Calcutta Office with the message that the 


amount represents earnest money on pur- 
chase of Stiffle’s Mussoorie by Carr Martin. I 
think, on the whole, that we ought to 
hold that there was a firm contract of sale 
concluded on January 31, when the de- 
fendant said that she accepted terms put 
forward by ihe plaintiff and that the ad- 
dition ‘otherwise acceptance subject to 
withdrawal’ meant very little more than that 
if she didnot receive the money she would 
consider herself at liberty to treat the con- 
tract as having been broken by the plaint- 
iff. Itis quite true that by his telegram 
on February 2, the plaintiff made it clear 
that only on the transfer of the lease would 
he pay the balance Rs. 20,000. It has been 
argued that that is a departure from 


what had been previously accepted by. 


the defendant. I think, however, that she 
acquiesced in the position by accepting 
from ‘the Bank the Rs. 5,000 and that it 
was then too late then for her to adopt 
a different attitude. with’ regard to the 
matter. The teregram of February 4, is 
as follows: 

“Reference telegram 31st, acceptance conditional 
twenty thousand paid by the 5th only five thousand 
advised; remit balance, lease transferable, Mussorie 
on landlady’s arrival but can give possession im- 
mediately”. E , 

To this the plaintiff wired as follows: 

“Just returned Calcutta and received telegram, 
will pay balance twenty thousand on taking over 
business or on transfer lease. Leaving for Lahore 
Tuesday by motor in order to complete transac- 
tion,” pn 

I hold though not without some hesita- 
` tión that at any rate by February 3, both 
the parties were treating the matter as if 
“there had been a definite agreement for 
sale. The sale was to be carried out, that 
is to say, the transaction’ was to be com- 
pleted: Just as. in the case of an agree- 
ment for the sale of land when would 
eventually be a completion by conveyance. 


The plaintiff, it is to be observed, used- 


the phrase ‘complete the transaction’ and 
not ‘complete the contract; on February 9, 
he sent a telegram as follows 

“Not prepared to pay balance twenty thousand 
unless transaction compeleted, on arrival and on com- 
pletion balance will be paid. Very urgent reasons 
have been delayed here but trying to leave as 
soon as possible, will wire you the date of arrival”, 

To this the defendant on February 11, 
objected by telegram as follows: 

“Down cash payable with confirmation not com- 
pletion-of transaction.” oe 

It-seents lo me that the position then was 
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that there had been a complete contract and 
that each party was trying to move away to 
some extent from what had actually been 
agreed. Tke lady was demanding that the 
money should be paid at once and the 
plaintiff was saying that the money would 
only be handed over on completion of 
the transaction. To my mind it was not 
quite like an ordinary contract for sale 
of land, where generally at the time of 
the making of the agreement there would 
be adeposit of some money .by way of 
earnest and then on completion there 
would be a payment of the whole balance 
of the purchase money. In this case the 
Rs. 25,000 was not actually in the nature 
of earnest money af all, but was pay- 
ment down out of the total purchase 
money; the rest of which was to'be paid 
by instalments spread over one year, or 
at any rate was not to. be paid save in 
course of twelve months. Therefore, it is 
not perhaps unreasonable for the plaintiff 
to say that Rs. 25,000 should only be paid 
on completion, whereas the lady said‘ ‘on 
confirmation”. ae 
. The important point, in my opinion, is 
that both the parties really proceeded on 
the footing that there had been an agree- 
ment for the sale of the business, and 
we find in a letter dated March 1, 1931, 
that the lady said: 
` “With reference to our interview to-day,.you are 
requested to pay the ‘Down cash' money at once as 
agreed upon and furnish Mr. Stephens’ guarantee 
for the balanca.” i 
oe the same day the plaintiff in reply 
said: ; 
“I mey mention here that only upon these termg 
I-will be agreeable to complete the transaction”! 
On March 2; the defendant said this: 
“With regard’ to the ‘Down cash’ money, the point’ 
has been made perfectly plain already. This amount 


is payable ab once, and on this being done, I will 
be pleased to hand over possession.” 

On March 9, the defendant -was claim- 
ing that the plaintiff would be responsi- 
ble for damages arising for the none 
performance of his part of the contract. 
and then comes a very important letter 
from the plaintiff dated March 10, 193), 
in which he said: 

“With reference to your letter of March 2, 1931, 
as you have totally refused and are refusing to 
carry out the terms and conditions upon which I 
agreed to take over from you ‘Stiffles’ at Mussoorie. 
1 have no other alternative left but to treat the 
agreement for the purchase of the same as cancelled’ 
and all the arrangements arrived at in connection, 
with the same at an end”, 


It is to be noted that in that letter the: 
plaintiff makes the admission: that he had: 
agreed to take over Stiffles’™ businoss ktb- 
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Musscorie, but proposed to treat the 
agreement as cancelled. It is not necessary 
that | should refer to the rest of the 
correspondence because it was not seriously 
disputed on behalf of the plaintiff that if 
there was an agreement on January 31, 
or February 3, then the plaintiff was res- 
ponsible for that agreement not being im- 
Demented by completion of the transac- 
ion. 

Looking at the matter as a whole, I 
think that we should come to the conclu- 
Sion that the money paid by the plaintiff 
to the defendant, was on the footing of 
as he described it “earnest money” under 
the contract which had been arrived at 
between them. There was along discussion 
before us as to the precise meaning of the 
expression ‘earnest money’ and as to whe- 
ther or not there is any difference in law 
between payment of earnest moncy and 
payment of a;deposit or part of the purchase 
price. It isnot necessary that I should at- 
tempt to go into that question at any length, 
because once one comes tothe conclusion 
that there was a contract, it seems to me 
that it does not matter very much whe- 
ther one calls the payment earnest money 
or describes it as ‘part payment’. It seems 
clear that in this particular case the 
payment was really a sum remitted by 
the plaintiff to the defendant in part dis- 
charge of that percentage of the whole 
purchase money which was described as 
Down Cash or ‘Cash down’, that is to say, 
twenty-five per cent. of the total purchase 
money of cne lac. On the assumption 
that there was a contract and that the 
money was paid in pursuance of it, itis 
clear tomy mind on the authorities that if 
the contract went off or rather if it was 
not followed by “completion” owing to the 
default of the plaintiff then the plaintiff 
cannot recover. 

The law on the subject, is thus stated 
in ae ‘Law of Contracts’, 18th Edn., 
E “Where money is deposited by ono party during 
the negotiations for a contract, the question whe- 
ther it is recoverable by the depositor if no con- 


tract is concluded depends upun the construction of 
the documznt under which the deposit is made’. 

_ That proposition is taken from the deci- 
sion in the well-known case of Howe v. 
Smith (3). The learned author of the Text 
Book says: 

“Prima facie, however, it is recoverable by the de- 
positor, unless the failure to complete the transac- 
tion is due to some default on his part.” 

The learned Judge at the trial came to 

(3) (1881) 27 Ch. I 8) at p, 97; 53L J Oh. 1055; 
59 L T573; 32 W E 802; 48 J P 773, 
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the conclusion, ag- Ihave stated, that this 
sum was recoverable by the plaintiff on the 
authority of the decision in the case of 
Chillingworth v. Esche (2), but that case 
proceeded upon the footing of its own 
facts that no agreement would be bind- 
ing between the parties unless and until a 
formal contract had been signed. 

“Ib is open to a purchaser to say at any 
time that there was no contract binding 
upon him and, therefore, he is entitled to 
have back money which he has deposited. 
It is to be observed that the actual phrase 
used by the plaintiff in this case is “com- 
plete the transaction”. On March 10, he 
cancels the agreement and so, in effect, 
there- was no need for him to complete 
the transaction. The authority for saying 
that where a purchaser refuses to complete, 
he cannot get his money back is to be 
found in the case of Soper v. Arnold (4). 
At 433* cf the Report Lord Herschell said: 

“A deposit is given as a security for the per- 
formance of a contract. The appellant admittedly 
cannot recover that deposit if it was through his 
default that the transaction was not completed. 
And under the circumstances of that case, I can- 
not doubt that it. must be regarded as a contract 
poled through the default of the appel- 
ant.” 

In this connection, [ would also refer 
by_way of comparison to the case of Smith 
v. Butler (5). I have stated in the earlier 
part of this judgment that Mr. Pugh before 
the learned Judge relied upon the case of 
Thomas v. Brown (1) Mr. Pugh very frankly 
admitted that he only relied at the trial on 
certain passages in the judgment in this 
case., He was taking what he thought was a 
‘short cut’ to victory in the suit. The 
passage on which Mr. Pugh based his 
argument isto be found at p.720] wheta 
Mr. Justice Mellor said. 

“The main object of the interpleader issue is to 
ascertain whether the £70 belongs to one or other 
of the two parties and the case of Casson 
y. Roberts, (6) where it was held that a contract 
under similar circumstances could not be enforced 
is, I think, distinguishable, inspite of some strong 
expressions of Lord Romilly. Here, there are two 
answers to the cliim to have the money paid back 
to the vendee. First, on the face of these cundi- 
tions of sale it is obvious that the plaintiff paid 
the deposit knowing at the time thatthe name of 
the defandant did not appear on the memorandum 
of agreement otherwise than as “the vendor", 

(4) (1889) 11 AC 429; 59 LJ Ch. 214; 61 LT 702: 
38 W R449. £ 

(5) (1900) 1Q BD 601;69L JQ B 521;82L T 
281; 43 W Ross. 2 , 

(6) (1862) 31 Beav, 613; 32 L J Ch, 103; 8 Jum 
(xs) 1199; 7 L Taw s) 588; 11 WR102; LN RK 9; 
135 RR 571. ic 
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“She voluntarily paid the £.70 with full know- 
ledge that the vendor's name was not disclosed on 
the contract and so far accepted the description 
as sufficient. Under these circumstances, I think 
she cannot recover back the money”. 


The facts in Thomas v. Brown (1) are that 
the plaintiff signed a contract for the purchase 
of a leasehold shop subject to particulars 
and conditions; and the auctioneer signed 
as agent for the vendor. The plaintiff sub- 
sequently repudiated the contract inasmuch 
as it did not disclose the name of the 
vendor and then: brought an action for re- 
covery of the deposit. It was held, with- 
out: deciding whether the memorandum 
was insufficient under the Statute of Frauds, 
that the plaintiff could not recover the 
money. Jt seems to me that anumber of 
considerations arose from the facts in 
Thomas v. Brown (1) and it is not safe to 
hold as a general proposition that money paid 
voluntarily with full knowledge of the facts 
can, in no circumstances; be recoverable, 
for it is to be observed that in this case 
Thomas v. Brown (1) the fact was that 
there was an actual contract for sale. 
However, it is not necessary that I should 
say anything definite on the question 
because the matter could only arise in the 
present case upon the assumption that 
there was no contract between the plain- 
tiff and the defendant, The case of Thomas 
v. Brown (1) is chiefly of assistance to 
the present appellant, because Mr. Justice 
Mellor in his judgment recalls the decision 
in the case of Cornish v. Abington (7), 
which was to the effect that if any person, 
by actual expressions‘or by a course of 
conduct, so conducts himself that another 
may reasonably infer the existence of an 
agreement or license, and acts upon such 
inference, whether the former intends that 
he should do so or not, the party using 
that language, or who has so conducted 
himself, cannot afterwards gainsay the 
reasonable inference to be drawn from his 
words or conduct. Mr. Pugh has argued 
jn the present instance that some assistance 
ought to be afforded to the defendant by 
reason of that decision in Comish v. 
Abington (7). T am not at allsure that 
Cornish v. Abington (7) is of any real 
assistance to Mr. Pugh and there again 
it is not necessary that I should express 
any definite opinion, because when we 
come to the conclusion that there was a 
contract and it was through the default of 
the plaintif that the transaction had not 
been concluded, that of itselfis sufficient 
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to disentitle to recover. In this connection, 
I would only refer to one more authority 
and that is the dictum of Lord Shaw in 
the case of Kunwar Chranjit Singh v. 
Har Swarup (8), decided by the Judicial 
Committee of the Privy Council. The 
passage is at p. 631* where Lord Shaw says 
that 

“earnest money’ is part of the purchase when the 
transaction’ goes forward: it is forfeited when the 
transaction falls through by reason of the fault or 
failure of the vendee”. 

Regarding the present case in the light of 
that observation it follows that the plain- 
tiff ought not to be successful in resisting 
this appeal. 

. There is, however, the question whether 
this Court has jurisdiction to deal with 
this appeal and whether the Court below 
had jurisdiction to decide the matter be- 
tween the parties at all. On the point 
of jurisdiction the learned Judge has said 
this. 

“It is argued for the plaintiff that this is a suit 
for. money had and received, which makes it neces~ 
sary to prove not merely that the money was paid,” 
but all the circumstances which establish the plain- 
tiff's right to recover it, and, therefore, it is con- 
tended that having regard to the well-known de- 
finition of ‘cause of action,’ it is necessary for the 
plaintiff to prove, in order to ertablish his case 
the telegrams and the letters showing the circums- 
tances in which the money was paid as constitut- 
ing a part of the cause of action”. 

It rather appears that Mr. Pugh was 
reluctant to take the point before the 
learned Judge that there had been a con- 
cluded contract lest he should be debarred 
from saying that the Court had no jurisdic- 
tion. Mr. Pugh evidently thought at the 
trial that it wasto have advantage to rely 
on the point arising from what he called 
“the voluntary payment” together with the 
question of jurisdiction. Mr. Pugh had con- 
tended that if there was no contract, then 
no part of the cause of action arose within 
the jurisdiction of this Court at all. It 
was not necessary for the plaintiff to 
establish his cause of action by evidence 
or to bring in any way at all anything 
which happened outside Lahore. Mr. Pugh 
says that the money was paid in Lahore 
by the plaintiff to the respondent and that 
the plaintiff could have demanded it back 
in Lahcre. On the other hand, Mr. Bose 
on behalf of the plaintiff has argued that 
where money has been paid in circums- 
tances such es this, it has to be returned: 
if at all upon the basis of an implied 

(8) 50 ML J 629; 94 Ind. Cas. 782;A I R 1926 
P C1; 23 LW 172; 30 WN 168; (1926) M WN 145; 
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contrac | on the part of the defendant to 
ye-pay the money, Mr. Bose says with 
regard to the matter that if there was no 
contract then, the position is this, that 
the plaintiff was entitled to have the money 
back as on an implied contract on the 
part of the defendant to pay and to pay 
at such place as the creditor t.e., plaintiif 
should appoint or if no place was appoint- 
ed, then to pay to the creditor at his 
ordinary place of residence. In that con- 
nection, Mr. Bose referred to the case 
of Champaklal Mohanlal v. The Nector Tea 
Company (9) where Mr. Justice Rangnekar 
said: 

“Tt is clear that moneys deposited in this way, 
that is to say, moneys paid as a deposit, impliedly 
mean that it is a security for completion of the 
contract and a guarantee of good behaviour and 
faithful performance cf the obligations of the party 
making the deposit under the contract, .Now, here 
the plaintiffs’ case is that the agreement was 
wrongfully put an end to by defendant No. 1 and 
on that case it must follow that this amount “be- 
comes a debt received by the defendant to the use of 
the plaintiffs. If, therefore, it is a debt for money 
received to the use of another, then the question 
would be whether a suit to recover such a debt 
can be brought in Surat where the creditor resides. 
In the case of Moses v. Macferlane (10) Lord 
Mansfield observes that when the defendant has 
received money which in justice and equity belongs 
to the plaintiff, under circumstances which render a 
yeceipt by the defendant to the use of the plaintiff, 
an action for money had and received may be 
maintained. The debt thus used to be charged 
technically in England as moneys received by the 
defendant to the use of the plaintiff”. h 

the 


Mr. Justice Rangnekar came to 

conclusion that the performance of the 
contract being part of the cause of ac- 
tion, a suit in respect of its breach can 
always be filed at the place where the 
contract should have been performed or 
its performance completed. [ am disposed 
to agree with the contention put forward 
by Mr. Bose ihat in the circumstances of 
this case if there had been no contract 
between the parties, the defendant might 
still have been used in this Court. As 
we hold that there was a contract, the 
malter does not arise, because itis quite 
clear that if there was a contract made 
by means of the correspondence between 
the plaintiff and the defendant, part of 
the cause of action must have arisen with- 
in the jurisdiction of this Court. I am, 
therefore, of opinion that the plaintiff was 
entitled to sue in this Court and that this 
Court has jurisdiction to determine the 
matter. For the reasons which I have 


(9) 57 B 308 at p. 311; 143 Ind. Cas. 335; 35 Bom’ 
ue 168; A I R 1933 Bom. 179; Ind. Rul, (1933) Bem: 


“GO (1760) 2 Buit, 1005; 1 W BL 219, 
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given, I come to the conclusion that this 
appeal must be allowed and the judgment 
of the Court below set aside. 

The appellant is entitled to her coats 
in this appeal, each party bearing his own 
cos's in the trial Court. 

Lort-Williams, J—I agree that the 
documents in this case disclose the existence 
of a firm contract made between the parties. 

But I desire to add that even assuming 
that no firm contractis disclosed, I am of 
opinion that the plaintiff cannot recover this 
money, because it'is clear ‘from the docu- 
ments that he believed that a firm contract 
had been made, and that both he and the 
defendant were bound, and that he paid this 
sum as a part payment ýf the larger sum 
which he thought that he was under a legal 
obligation to pay, under the terms of the 
contract. Therefore, he paid this sum under 
a mistake of law, that isto say, a mistake 
about what were his vbligations in law by 
reason of the documents to whichI have 
referred, 

Money so paid cannot be recovered. 
There is a clear statement on this pointin 
Pollock's Principles of Contract, 9th Edition 
at page 496 where the learned author says 
that: 

“Ignorance of particular rights, however, excusable, 


is onthe same footing as ignorance of the general 
law" 


and he gives authorities for that proposi- 
tion. That the law is the same in India is 
recognised in the note which appears in 
Pollock and Mulla’s Indian Contract Act, 
6th Edition at page 401, and the case of 
Pertab Singh v, The Secretary of State (11), 
is cited to the effect that where money is paid 
voluntarily with a full knowledge of all the 
facts, it cannot be recovered on the ground 
that the payment was made under a mistake 
of law. 

The fact that the plaintiff paid this mouey 
under the belief that a firm contract had 
been made must be inferred, in my opinion, 
from the following circumstances. 

In the defendant's letter of January 24, 
1931, she had stated that she was willing to 
accept one lac and ten thousand rupees for 
her business, and that 25 per cent. of this 
amount must be paid cash down with con- 
firmation of the deal. The plaintiff replied 
on January 30, saying that he made a firm 
offer of one lac, and that he would pay cash 
to the extent of 25 per cent. On January 30, 
the defendant wired that she would accept 
one lac cash down but if spread over a year, 
she must have one lac ten thousand, and she 


(11) 94 P R 1876, 
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stipulated that, earnest money must be paid 
within 7 days. On January 31, the 
plaintiff wired saying that he could not 
excéed -rupees’ one lac, and would pay 
quarter’ down in cash, the balance to be 
spread -over one year, and ‘he asked the 
defendant. to. wire, 1f agréeable, and the 
earnest moiey would be remitted. On the 
same day~the defendant wired ` 
-.“Ferms accepted please remit down cash twenty- 
five. thousand: ‘by. February 5, otherwise acceptance 
subject to withdrawal, please wire” 

- On February 2, the plaintiff wired to the 
defendant throngh the Imperial Bank at 
Lahore a sum of Rs..5,000 which he describ- 
edas earnest money, and said that the 
‘balance would be paid on taking over the 
equipment. i 


e Tt is clear, to’ my mind, that he knew very 
“well what earnest money- ‘meant, and that he 
Talled: ‘his Payment of Rs. 5,000 “earnest 
money”; because he believed that a firm 
contract existed between himself and, the 
defendant, and that he paid the Rs. 5,600 as 
“earnest” to bind-thé existing contract. 
Tf this sum was not paid by him as “earnest”, 
it -is difficult to understand what the pay- 
mént was for. Ihave little doubt that the 
plaintiff believed that the defendant's wire, 
‘terms accepted’ had the effect of creating a 
‘binding contract between them, and that the 
defendant, from that moment was bound to 
sell him the hotel. 

. And TI am equally satisfied that he had 
made up his mind not to fulfil the term of 
the contract .for which the defeadant had 
- plipulated, viz, that he should, pay Rs. 25,000 
‘pt that time. For this reason he sent 
-~ the Rs. 5,000 as earnest money, thinking 
that he would make his position doubly sure, 
at a moment when he was taking the first 
step to depart from the bargain “which he 
had made, or which he believed he had 
made. That the plaintiff had this belief is 
also shown by the fact that he pleaded that 
he had tendered this sum to the defendant 
by way of earnest money in respect of his 
contemplated purchase, and in his letter of 
March 10, 1981, he refers to the terms and 
conditions upon which he had agreed to take 
over the hotel, and says that he had no 
alternative but “totreat the agreement for 
the purchase of the same as cancelled”. 

For these reasons I am satisfied that the 
plaintiff thought that there was a firm con- 
tract, and that, ifit be assumed that no 
contract in fact existed, he paid this sum 
under a mistake of law. Therefore, he 
cannot recover the money. Itis true that 
this point was not pleaded and, thercfore, 
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no oral evidence was given upon it. ButI 
donot think that any "further evidence was 
necessary, nor am liable to appreciate what 
evidence could be given upon the point. 
The inference arises from the facis stated in 
the plaint, and from the documents in the 
case, and the plaintiff could not be heard to 
say, when he had used words which have a 
well-understood ordinary meaning, that he 
used them with some other and special mean- 
ing. - 

Finally, in my opinion, the plaintiff 
cannot recover, for the reasons stated by 
Mellor, J. in Thomas v. Brown (1). Firstly, 
for the reason already referred to by my 
learned brother tha‘: 

“if any person, by actual expressions or by & 
course of conduct, so conducts himself that another 
may reasonably infer theexistence of an agreement 
or license, and acts upon such inference, whether 
the former intends that he should do so or not, 
the party using that language, or who has so con- 
ducted himself, cannot afterwards, gainsiy the 
reasonable inference to be drawn from his words or 
conduct”. h 

This is a quotation from Cornish v. 
Abington (7), and wes adopted by Mellor, J. 
secondly, he refers to the rule laid down by 
Patterson, J., in Duke of Cadaval v. Collins 
(12).that money paid under compulsion of 
law cannot be recovered back as money had 
and received; and, thirdly 

“where there is foun fides and money is paid with 
full knowledge of the facts, though there be no debt, 
still it cannot be recovered back”. 

And, lastly, for ihe reason stated by 
Mellor, J : thaton the facts of this case, as 
in the case which was before him 

“there is nothing unconscientioug in the defendant 
keeping this money. The breaking off of the agree- 
ment was not in any sense the fault of the vendor. 
He was always ready and willing to complete the 
purchase and execute a comveyance, but the vendee 
chose, for the reasons disclosed in the oo:respondence, 
to cry off the bargain”. h 

Yor all these reasons, I agree that this 
eppen should be allowed. 

Appeal allowed. 

x (1836) 4A & 4 858; GN & M 324;2 L&W 

S,5LI@s) KB 171; 13 RR 499. 
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provision of law—Document not tu 
power of creditor—Dismissal on 


‘For 
express 
possession or 
non-productiont 


1936 


Whether without jurisdiction—Creditor's petition on 
pro-nole—Pyo-no'e admitted—Burden . of proof— 
Admission that actual consideration was different 
from that described in contract—Whether shifts 
burden of introducing evidence—Appeal—Finding 
of fact accepted in appeal—Finding proceeding on 
wrong basis—Interferenze by High Court. 

The words “for any other sufficient caus” in 
s. 25, Provincial Insolvency Act, cannot be taken to 
override an express provision of law, especially on 
& question of procedure. Section 5 of the Provincial 
Insolvency Act, states that subject to the provi- 
sions of the Act, ths Court in regard to proceedings 
under it, shall have the sams powers, and shah 

_ follow the same proczdure as it has ani follows in 
the exerciss of original civil jurisdiction. Where 
the documents are not either in the poss2ssion or 
Power of the creditor, the Court has no jurisdiction 
to proceed under O. XI, r. 21, Civil Procedure Code, 
and if it cannot proceed under that rule, it cannot 
proceed under the general provisions of s. 25 of 
the Provincial Insolvency Act. -When the Court 
dismisses the creditor’s petition on this ground, it 
acts without jurisdiction. [p. 742, col. 1.] 

Tt is open to a litigant to refrain from produc- 
ing any evidence, not forming part of his casa, that 
he considers irrelevant; ifthe othar litigant is dis- 
satisfied itis for him to apply for its production 
and inspection as evidence in the causa if he thinks 
proper; if this is not done, the Court is not entitled, 
at his suggestion, to draw an adverse inference, 
and the presumption will not arise when there is 
sufficient explanation. Where, therefore, a creditor 
files a petition for adjudication of the debtor on a 
promissory note executed by the latter and on the 
debtor stating that he did not receive the full con- 
sideration under it the creditor replies that the 
entire amount wag paid incash, the burden of proof 
lies on the debtor to prove that he did not recsive 
that sum, although the initial onus of proving that 
the debtor owed Rs. 500 or more lay on the creditor, 
the moment he produces the note and its exscu- 
tion is admitted by the debtor, then the burden is 
shifted to him. Shivaprasad Singh v. Prayag 
Kumari Debi (1), followed. 

A mere admission that the actual consideration 
was different from that described in the contract 
does not shift the burden of introducing évidence. 
Lal Singh v. Chait Ram (2), relied on. 

If the lower Appellate Court does nothing more 
than accept the finding ofthe first Court which has 
proceeded upon a wrong basis by throwing the bur- 
den of proof on tha wrong party, it will have to be 
reversed by the High Court. 


Messrs. W. R. Bubde, V.V. Kelkar and 
D. W. Kathale, for the Applicant. 


Mr. S. P. Kotval, Counsel for the.Non- 
Applicant, 


Order.—The application in this revision 
arises out of proceedings under the Pro- 
vincial Insolvency Act. On March 29, 
1931, the debtor, Nathmal, executed a 
promissory note in favour of the creditor, 
Premraj, for Rs. 1,750. On July 23, 1932, 
Nathmal mortgaged his property to Ram- 
chandra, and Premraj applies to have him 
adjudged insolvent on the strength of this 
transfer. The only question is whether 


Premraj is a creditor of Nathmal to the 
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extent of Rs. 500. The Appellate Court has 
not decided this question of fact, buf has’ 
dismissed the creditor's petition on certain 
technical grounds. a ee 

The debtor, Nathmal pleaded that he 
owed the creditor about Rs. 200 only, but: 
said he was not able to give the 
exact figure without an inspection of the 
creditor's account books. Accordingly he. 
asked on February 10, 1933, for permission 
to inspect these books, and the Court 
allowed his application. No steps appeard 
to have been taken by either side, and on, 
August 18, 1933, Nathmal again made an, 
application, this time asking for time to 
inspect the books. No order appears to. 
‘have been passed on that application, but. 
on the next hearing November 24, 1933, I 
find the following order : 

“Applicant is wanted as witness by non-appli- 
cant and applicant has to requisition his own 
account books in charge ofa Commiszioner. The 
applicant is not entitled to anyadjournment but still: 
I allow him one chance. Next date for evidence 
ofapplicant January 25, 1934,” 

On the next date the applicant stated 
that he was unable to produce his account 
books, as they had been filed in the Court 
at Amraoti. This doesnot seem to have 
been disputed. But the trial Court drew ah 
adverse inference from his non-production 
of the books, and held that he had not 
proved that his debtor owed him 
Rs. 500. 

The Appellate Court does: not appear to 
have given any finding on this. But it stat- 
ed that the fact that the creditor had not 
produced his books in the face of the ex- 
press orders of the Court to produce them, 
would entitle the Court to dismiss his peti- 
tion under the discretionary powers confer- 
red by s. 25 ofthe Provincial Insolvency 
Act, and it adds “I therefore see no reason 
to interfere with the discretionary powers of 


. the lower Court.” 


Whether the first Court had any such 
discretionary powers or not is open to ques- 
tion. Butif it had, it certainly did not 
exercise them. There can be no unconsci- 
ous exercise of jurisdiction or powers. So 
the Appellate Court is wrong in basing its 
decision (on ?) discretionary powers which 
have never been exercised. l 

Of course Appellate Court could have 
exercised those powers itself, and 1 am 
prepared to accept the position that it has 
done so. Therefore the question whether 
s. 25 covers these powers or not must be 

ided. WE 
ee words “for any other sufficient 
cause” in s, 259 cannot be taken to 
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override an express provision of 
law, especially on a question of procedure. 
Section 5 ofthe Provincial Insolvency Act 
tta‘es that subject to the provisions of the 
Act, the Court in regard to proceedings 
under it, shall have the same powers, 
and shall follow the same procedure as it 
has and follows in the exercise of Original 
Civil Jurisdiction., We have therefore to 
see what provisions the Code of Civil 
Procedure makes in matters of this kind. 
` So far as the order for production of 
documents is concerned, O. XI, r. 14, 
states that a Court may order production 
of such documents as ‘are in the posses- 
sion or power of a party to the suit, 
and O. XI, r. 21, provides the penalty for 
non-compliance with such a direction. The 
documents in this case were not either in 
the possession or power of the creditor. 
When documents have been filed in a 
Court, they are in the possession and power 
of the tribunal concernéd. It is true the 
Court may, and ina case of this kind very 
probably would, return the documents on 
application being made-to it. But it is 
not bound to do so, and that must always 
be the test of power. Therefore the lower 
Court would have had no jurisdiction 
to, proceed under O. XI, r. 21, 
and if it could not have proceeded 
under that rule, it could not have proceed- 
ed under the general provisions of s. 25 of 
the Provincial Insolvency Act. Conse- 
quently I am ofopinion that the appellate 
Court acted without jurisdiction in dis- 
missing the creditor's petition on that 
ground. 

The next point refers to the question of 
burden of proof. Both Courts have laid 
this on the creditor mainly because he 
has not produced his accounts. This algo 
is wrong. The position has been elaborate- 


ly considered in Shivaprasad Singh v. 


Prayag Kumari Debi (1). The learned 
Judges of the Caleutta High Court quoted 
the decisions of their Lordships of the 
Privy Council— 

“It is open to a litigant to refrainfrom produc- 
ing any evidence, not forming part of his casa, that 
he considers irrelevant; if the other litigant is 
dissatisfied, it is for hii to apply for its production 
and inspection as evidence in the cause if he thinks 
proper; if this is not done, the Court is not entitled 
at his suggestion, to draw an adverse inference, 
and that the presumption will not arise when there 
is sufficient explanation,” 

In the present case I am of opinion 
that the account books did not necessarily 


ae Veen ae a applicant's | case. 
_ (1) 61 6 711 at p. 731 & 732; 154 Ind, Cas. 479; A 
1935 Cal. 89:7 R C459, IR 
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He filed his application on a promissory- 
note executed by the dehtor, Nathmal. 
The debtor stated that he did not receive 
the full consideration under it. The 
creditor replied that the entire Rs. 1,750 
was paid in cash. The burden of proof, 
therefore, lay on the debtor to prove: that 
he did not receive thatsum. The initial 
burden of proving that the debtor owed 
Premraj Rs. 500 or more of course lay on 
Premraj. But the moment he produced 
the note, and its execution was admitted 
by Nathmal then the burden shifted to 
Nathmal. 

It is argued, however, on the strength 
of the first Court's finding, that since 
one of the creditor's own witnesses admits 
that as much as Rs. 1,020-13-0 out of 
the consideration was on account of old 
dues, and not cash, the burden shifted 
back again to the creditor. Lal Singh v. 
Chait Ram (2), is direct authority against 
this view. It slates that a mere admis- 
sion that the actual consideration was 
different from that described in the con- 
tract does not shift the burden of intro- 
ducing evidence. So even if this state- 
ment by one of the creditor's witnesses 
can be construed as an admission by him; 
it would not be enough to shift the burden 
of proof. The witness can be disbelieved, 
or the debtor can rely on him to prove 
that the consideration to that extent was 
not cash, but he would still have to prove 
that the balance of it, namely Rs. 729-30, 
had not been received in cash. 

The ruling in Shambhu Dayal v. Lally 
Mal (3), which was quoted on behalf of 
the debtor’ establishes that very proposi- 
tion, The” note in that case was for 
Rs. 8,000. It was later admitted ‘that 
Rs. 2,309 of this had not been paid in 
cash, but in kind, and it was held that 
the plaintiff had not established this. But 
nevertheless a decree for the balance of 
Rs. 5,700 was passed in his favour on the 
strength of the recital in the promissory, 
note. If the same principle is applied 
here, it would follow that Nathmal’s debt 
to the extent of Rs. 729-3-0 at least re- 
mains, unless the debtor, Nathmal, proves 
that it was less. 

It has been argued that the Appellate 
Court has confirmed the findings of the 
first Court, and that since thisis a pure 
question of fact, [ have no jurisdiction to 
interfere. I am unable to find any por-. 
tion of the judgment which deals with 

(2)150 PLR 24. Ie < 

(3) AIR 1924 All, 256: 80 Ind. Oas, 717 
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the facts. Paragraph 2 merely contains a 
recital of what happened in the lower 
Court. Paragraph 3 commences with the 
arguments adduced before the Appellate 
Court with respect to the burden of proof, 
and the presumptions and counter-presump- 
tions created in the case. It concludes by 
stating that the trial Court had ordered 
the applicant to produce his account 
books, and that this order was correct. It 
is true the learned Judge says that this 
order, was “also” correct, but I have 
been unable to find the other order which 
he also considered correct. Therefore I 
do not think that he intended to deal with 
the case on the merits at all. 

However, if he has done nothing more 
than accept the finding of the first Court, 
then since that finding proceeded upon a 
wrong basis, in s? ‘far as it threw the 
burden of proof on the creditor, it would 
have to be reversed in any case. 

The case will, therefore, be remanded 
to the Appellate Court for a decision on 
the merits. Costs will abide the event. 
Pleader’s fee Rs. 25. 

N. Cas2 remanded. 
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_ Mya Bu AND Dungey, JJ. 
U BA LIN—APPELLANT 
versus 

MA E SEIN—Rgsponpant 
Res judicata—Letters of administration—Conten- 
tious proseedings—Finding as to nearest heir—W he- 
ther operates as resjudicata—Practice—-A ppeal—Cross- 


suits—Same issue involved—Appeal, whether must be: 


filed against decisions in both. 

Where in contentious proceedings fcr letters of 
administration it has been found that a certain 
person is the nearest heir of the deceasad, that deci- 
sion is binding ina subsequent suit upon the par- 
ties to. the earlier proceedings, and those claiming 
under them. Kalipada De v. Dwijapada Das (1), 
relied on. 

In cross-suits involving the same issue the party 


to appeal against the decree in one of them alons 
without appealing against the decree in the other. 
Zaharia v. Debia (2), Dakhni Din v Ali Asghar 
(3, Raman Chetty v. Muthuveerappa Chettyar (4), 
Isup Ali v. Gour Chandra Deb (5), Anwar Ali v. 
Ameer Ali (6) anl Mrs. Gertrude Oates v. Mrs. 
O D'Silva (7), relied on. 
C. A. ‘against the decree of the High 

Gah dated July 29, 1935. 

Messrs. U Po Han and U Ba Shin, for 
he Appellant. 

Messrs. U Thejn Maung and Hunoose, for 
the Respondent. 
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feeling aggrieved by the decision cannot be allowed - 
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Mya Bu, J.—This is an appeal against the 
judgment and decree passed in Civil 
Regular No. 114 of 1935 of the original 
side of this Court, which was a 
proceeding in the form of a suit arising 
from an application for letters of adminis- 
tration filed by the respondent, Ma E 
Sein, and contested by the appellant, U Ba 
Lin. Ma E Sein’s application was one made 
in rivalry of the application filed earlier by 
U Ba Lin for letters of administration to 
the same estate, namely the estate of Daw 
Nyein, an elder sister of U Ba Lin anda 
maternal aunt by natural relationship of 
Ma E Sein. Ma E Sein while making the 
application which gave rise to Civil Regular 
No. 114 of 1935 filed an objection to the 
application of U Ba Lin. Thus U Ba 
Lin's application which was converted into 
a suit became Civil Regular No. 109 of 
1935. There are other citations in both 
the proceedings as to who were the brothers 
of U Ba Lin. The only issue in the two 
suits was whether Ma E Sein was the 
kittima adopted’ daughter of the deceased, 
Daw Nyein, which was framed in both 
the suits. The trial Court tried the two 
suits together. There was only one set of 
evidence, and only one judgment was 
passed governing both the suits, by which 
the issue was decided in favour of Ma E 
Sein, and it was directed that letters of 
administration issue to her. A formal 
decree was drawn up in each case; the 
one in Civil Regular No. 114 of 1935 de- 
clared that Ma E Sein was the kittima 
adopted daughter of Daw Nyein, deceased, 
and ordered that letters of administration 
to the estate of Daw Nyein, deceased, be 
granted to her, while that in Civil Regular 
No. 109 of 1935 simply ordered that the 
suit be dismissed. 

The learned Advocate for the respondent 
has raised a preliminary objection to the 
maintainability of this appeal on the 
ground that the appellant not having prs- 
sented an appeal against the decree pass- 
109 of 1935, 
the present appeal is incompstent. He 
contends that the decision of the trial 
Court on the question of the adoption of 
the respondent in Civil Regular No. 114 of 
1935 is not open to Consideration in this 
appeal as being res judicata by reason of 
the finality of the implied decision upon 
the same issue in Civil Regular No, 109 of 
1935." In my opinion, the objection is well 
founded.and must be upheld, for where 
in contentious proceedings for letters of 
administration i} has been found that a 
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certain person is the nearest heir of the 
deceased, ihat decision is binding in a 
subsequent suit upon the parties to the 
earlier proceedings, and those claiming 
under them: see Kalipada De v. Dwijapada 
Das (1). In the present case, although 
the decision in favour of the respondent 
is not expressly set out in the decree in 
Civil Regular No. 109 of 1935, it is involved 
in the dismissal of the appellant's suit, 
and although it isnot questioned in or by 
a means of a subsequent suit, the present 
appeal isone in which it is challenged. 
Therefore, if the present appeal is allowed 
to take its course, it will be tantamount 
to permitting the appellant to challenge 
the finding involved in Civil Regular 
No. 109 of 1935 from the decrce in which 
he has omitted to appeal. 

The principle that in cross-suits involv- 
ing the same issue the party feeling ag- 
grieved by the decision cannot be allowed 
to appeal against the decree in one of them 
alone without appealing against the decree 
in the other is well settled: see Zaharia v. 
Debia (2), Dakhni Din v. Ali Ashgar (3), 
Raman Chetty v. Muthuveerappa Chettyar 
(4), Isup Ali v. Gour Chandra Deb (5), 
Anwar Ali v. Ameer Ali (6), Mrs. Gertrude 
Oates v. Mrs. Millicent (7). On these prin- 
ciples it is clear that the present appeal, 
in the absence of an appeal against the 
decree passed in Civil Regular No. 109 of 
1935, cannot be maintained. When this 
view of ours, as regards that preliminary 
objection was made known to the learned 
Advocate for the appellant, he requested 
us that some time might be granted him 
to enable his client to consider whether 
by invoking the aid of the provisions of 
s. 5, Limitation Act, he would not be in a 
position to file an appeal from the decree 
in Civil Regular No. 109 of 1935, though 
normally it had long been barred by 
limitation. We have considered whether 
there is any likelihood of there being 
sufficient grounds to enable the appellant 
to invoke the aid of s. 5, Limitation Act, 

(1) 57 I A 24; 121 Ind. Cas. 200: A I R 1930 
P © 29; Ind. Rul. (1930) PO 24; (1930) A L J 70; 
31 L W 182; 34 © W N 201; 32 Bom. 
LR 505, 70W N 119: 51 C L J 142; 58 M L 
J 171; (1930) M W N 355 (P O). 

(2) 33 A 51; 7 Ind. Cas. 156; 7 A L J 86L. 

(3) 33 A151; 7 Ind. Cas. 909; 7 A L J 995. 

(A 6L BR93; 17 Ind. Cas. 860; 5 Bur. L T 


9. 

(5) 370 L J184; 74 Ind. Cas. 591; A I R 1923 Cal. 
496. 

(6)2 R 638; 84 Ind. Cas. 894; A I R 1995 Rang. 
104 


(7) 12 Pat. 139; 141 Ind. Cas. 762; A I R1933 Pat. 
78, 13 P LT 793; Ind. Rul, (1933) Pat. 79, 
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but from all the facis and circumstances 
that are before us, we can see no passi)i- 
lity of such a ground existing; nor has the 
learned Advocate heen in a position at the 
present moment to point out to us such a 
possibility. In these circumstances, we 
have no alternative but to order that the 
appeal be dismissed with costs, Advocate's 
fee five gold mohurs. 

Dunkley, J.—I agree. There are certain 
decisions of the Calcutta and Madras - 
High Courts to the contrary, but a Bench 
of this Court in Anwar Ali v. Ameer Alt 
(6), declined to follow them. 

Dp. Appeal dismissed, 


NAGPUR HIGH COURT 
Criminal Revision Application No. 379 
of 1935 
March 12, 1936 
GRUER, J. 

- TUKARAM-—Appiicant 
versus 


EMPEROR AND otanrs—Opposite PARTIES 

Criminal Procedure Code (Act V of 1898), ss. 350, 
258 (1)—Right of ‘cecused under s. 350—Nature of— 
Option of Magisirate—Accused, if can insist on fresh 
trial—Trial de novo, when can be commenced—Duty 
of Magistrate —S. 258 (1) must be read in the light of 
s. 330—Magistrate framing charges - Case taken wp by 
another Magistrate who allows claim of accused for 
trial de novo—Magistrate transferred—Another Magis- 
trate summoning prosecution witnesses on trial de 
novo being claimed—Discharge order—Effect—Order, 
if one of acquittal. 

Under s. 350 (1), Criminal 
right of the accused ig not to 
such, but simply that any or all of the witnesses 
should be re-summoned and re-heard. Subject to 
giving effectto that. right, the option lies with the 
Magistrate to start the inquiry or trial all over again, 
or not. 

In some cases to which s. 350, Criminal Procedure 
Code, applies the previous charge is blotted out and 
in some caseg not. It depends on which option the 
Magistrate adopts. The accused can in no case 
insist on a clean slate; and the Magistrate cannot 
ignore although he may amend the previous charge, 
iť he decides to make use of any of the evidence 
previously recorded ; but if he decides to wipe out 
all that previous evidence, the former charge is also 
wiped out. 

|Case-law discussed. ] 

Section 350, Criminal Procedure Code, in effect lays 
down that the enquiry or trial has to be commenced 
de novo if the succeeding Magistrate in his discretion 
desires that it should be so, with the necessary im- 
plication that the charge already framed has to be 
ignored. Insuch cases Magistrates should make it 
clear whether they are starting fresh proceedings 
altogether or are merely re-hearing the witnesses to 
the extent demanded by the accused, Sheorajsai v. 
Dani (2), followed. 

Section 258 (1), Criminal Procedure Code, must be 


read in the light of s. 350, Çriminal Procedure 
Code. 


Procedure Oode, the 
demand a re-trial as 
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Where ‘ina complaint under s. 420, Penal Code, 
the Magistrate framed charges against the accused 
and the case was then taken up by another Magis- 
trate who recorded that the accused claimed trial 
de novo before him and the claim was allowed and on 
the transfer of this Magistrate, the case continued 
before another Magistrate who also noted that the 
accused claimed a de novo trial, and he re-summoned 
the prosecution witnesses accordingly and after hear- 
ing them passed an order of discharge : : 

Held, that by ordering ade novo trial the Magis- 
trate must be deemed inthis case to have acted under 
s. 350 (1) of the Criminal Procedure Code and that by 
de novo trial he meant what is technically de novo 
inquiry plus trial. The procedure followed in re- 
hearing the case from the beginning and ignoring 
all previous proceedings including the charge showed 
that this was the option he adopted. The legal 
result was that the previous charge was no longer in 
force and therefore the order was oneof discharge 
and not of acquittal. h 

Mr. Y. V. Jakatdar (with him Mr. E. M. 
Joshi), for the Applicant. 

Dr. Sir H. S. Gour and Mr. T. J. Kedar, 
‘for the Non Applicant Nos. 1 and 2. 

Mr. W. R. Puranik, for the Crown. 


Order.—This application raises an inter- 
esting point oflaw. The complainant-appli- 
cant Tukaram, brought a complaint under 
s. 420, Indian Penal Code, against the non- 
applicants, Hasambhai and Allibhai, saying 
that they had cheated him out of a prize of 
‘Rs. 40,000 in a certain lottery. The case 
proceeded in the Court of Mr. Srivastava, 
Sub-Divisional Magistrate, who framed 
charges against the two accused under 
ss. 420 and 34, Indian Penal Code, on Octo- 
ber 19, 1934. The case was then taken up 
by Mr. Dewey, Sub-Divisional Magistrate, 
who on October 29, 1934, records:— 


“The accused claim trial de novo before me and 
the claim is allowed.” 


Thereafter Mr. Dewey, himself was trans- 
ferred and the case continued cn December 
18, 1934, hefore Mr. Choubey, Sub-Division- 
al Megistrate. Mr. Choubey, also noted on 
that date that the accused claimed a de novo 
trial, and he re-summoned the prosecution 
-wilnesses accordingly. After hearing them 
‘he passed an order of discharge on May 21, 
1935. 

The complainant applied to the Sessions 
Judge, Nagpur, in revision under s. 436, 


Criminal Procedure Code, but his applica- 


tion was rejected: [n his order dated Sep- 
tember 30, 1935, the learned Sessions Judge 
has held that the previous charge recorded 
by Mr. Srivastava, could not be ignored, 
that the order of discharge amounted to an 
order of acquittal and hence revision under 
s. 436, Criminal Procedure Code, did not lie. 
The complainant again comes up in revision 
in this Court. The point for decision, there- 
‘fore, is wheilfer in the cireumstances of this 
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case the previous charge temained in force 
or nol. If it did, the Sessions Judge would 
be right in saying that Mr. Choubey’s order 
amounts to an asquittal; if it did not, then 
the order is properly one of discharge and 
s. 436, would be applicable. , 

Following the admirable plan adopted in 
argument by learned Counsel for the first 
non-applicant, I shall consider the relevant 
s. 350, Criminal Procedure Code, itself before 
proceeding to discuss the authorities. Sub- 
s. (1) of s. 350, contains two provisos of 
which we are concerned with the first 
proviso (a). Sub-s. (1) itself allows tke 
Magistrate to take one of {wo courses, first 
to proceed on the evidence already recorded 
by his predecessor, supplemented or not by 
evidence recorded by himself, as the case 
may be, or secondly, to re-summon the wit- 
nesses and recommence tke inquiry or 
trial. This procedure, however, is by 
proviso (a) subject to the right of the 
accused who may in any trial when the 
second Magistrate commences.his proceed- 
ings demand that the witnesses or any of 
them be re-summoned and re-heard. 

Points to be noted are that the sub- 
section itself speaks of “inquiry or trial" 
whereas the proviso speaks of “trial” only, 
and secondly that the words in the proviso 
are “‘re-summoned and re-heard” and not 
(following the words of the sub-section) 
“that the witnesses be re-summoned and 
the trial recommenced.” Reading, there- 
fore, the sub-section and the proviso toge- 
ther it appears clear that the right of the 
accused is not to demand a re-trial as such, 
but simply that any or all of the witnesses 
should be re summoned and re-heard. Sub- 
ject to giving effect to that right the option 
lies with the Magistrate to start the inquiry 
or trial all over again, or not. ` 

In this ccnnection it is pertinent to con- 
sider what is meant by ‘inquiry’ and ‘trial.’ 
The two terms are obviously distinguished 
in the section. There is a definition of 
‘inquiry’ in s; 4 (k) of the Criminal Proce- 
dure Code which says that : 

“inquiry” includes every inquiry other than “a 
trial conducted under this Code by a Magistrate 
or . 


The word ‘trial’ is not defined in the Code. 
In popular parlance it means the whole of 
the proceedings from the time when the 
accused stands in the dock and the exami- 
nation of the prosecution witnesses begins 
up to the time when the case is finally 
decided, but in the technical sense these 
proceedings are divided into two paris, the 
first being enquiry only, and the second 
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stage, that of trial proper, not beginning 
until a charge has been framed against 
the accused. This has been well brought 
out in Manna v. Emperor (1), and the view 
there propounded finds general acceptance 
in the authorities and is not contested before 
me. 

Now in Sheorajsai v. Dani (2), the view 
was adopted that under s. 350, Criminal 
Procedure Code the inquiry or trial has to 
be commenced de novo if the succeeding 
Magistrate in his discretion or the accused 
desires, with the necessary implication that 
the charge already framed has to be ignor- 
ed. That case dissented from T. Sriramulu 
v. K. Veerasalingam (3), in which the reason- 
ing was that where the proceedings have 
developed into the trial stage they are re- 
commenced as a trial, that is, a proceed- 
ing in which a charge has been framed, 
and so the second Magistrate cannot ignore 
the charge framed by his pre-decessor. In 
Raliram v. Baldeo (4), the words ‘recom- 
mencing the trial’ were interpreted as mean- 
ing ‘from the very beginning.’ The judg- 
ment concludes : 

“When the witnesses have been examined again 
- it will be open to the Magistrate dealing with the 
case to frame a charge or to discharge the accnsed 
ns he may think fit.” 

This obviously implies that the charge 
previously framed was no longer in force. 
Ramalingam v. Emperor (5) following Sardar 
Khan v. Attaulla (6), it was held that the 
grant of a de novo trial by the successor of 
ithe Magistrate kad the effect of wiping out 
the prior proceedings. A summary of the 
authorities on the point has been given in 
Abdul Hakim v. Abdul Aziz (7), in which it 
is pointed out that the view taken in the 
Madras Case of 1914 T. Sriramulu v Veera- 
salingam (3) above-mentioned which follow- 
ed a Punjab ruling Emperor v. Nathu (8) 
has not commanded itself in the majority 
of ihe Indian Courts in subsequent years: 
Daroga Chowdhury v. Emperor (9), Sardar 

(DIN LR 42; 19 Ind. Cas. 326;jl4 Cr. L J 230, 

(2 27 N LR 13; 130 Ind Cas. 825; AIR 1931 Nag 
39: 32 Cr. L J 603; Ind. Rul. (1931) Nag. 73; (1931) Cr 


Cas. 223. 

(3) 38 M 585; 25 Ind. Cas 1001; 15 Cr. L J 673; (1914) 
M W N 646; 16 M L T 303; 27M LJ 589; A I R 1915 
Mad. 23° 

(4)7 0P L R 36 Cr. 

_ C5) 57 M 1019; 151 Ind Cas 309; (193 M W N 369; AT 
R 1934 Mad 475; (1934) Or. Cas 801; 67 ML J 293; 
7RM 122; 35 Cr. L J 1363; 40 L W 832. 

(6) 47 M L J 926; 85 Ind Cas. 254-A IR 1925 Mad 
174; 26 Cr LJ 510; 20 L W 847. 

(7) AIR 1933 Pesh. 78; 146 Ind. Cas. 443; (1983) Cr. 
Cas. 1311; 6 R Pesh. 18; 35 Cr L J 170, 

(8) 14 P R 1903. 


(9) A I R1919 Pat. 578; 52 Ind, Cas. 398; 20 Or, L, 


J 638, 
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Khan Sahib v. Attaulla (10) and Narayana 
Reddi v. Bojanna (11). 

On the other hand the non-applicants 
point out that the earlier Madras view is 
still followed In re Vudigalapudi Gadu 
(12). There the accused had first of all 
asked for the witnesses to be re-summoned 
and re-heard, but later, at the express 
wish of the accused, only the complainant 
was re-examined and the rest of the pre- 
vious proceedings were acted on. The 
original charge was acted on and the Magis- 
trate proceeded to judgment. T. Sriramulu 
v.i\Veerasalingam (3) was relied on only 
incidentally for holding that the Magistrate's 
order was one of acquittal and not one 
of discharge. The main reasoning in this 
ruling really does not favour the non- 
applicants. Wallace, J. observed:-- 

“Now, as I read s. 350 of the Criminal Proce- 
dure Code it may be right to describe a fresh 
enquiry as ade novo trial, when the Magistrate 
himself decides to recommence the trial; but when 
proviso (a) of the section is brought into force it 
does not seem to me that there is any question of 
a de novo trial.” 

That is in accordance with the distinc- 
tion which I have already pointed out- 
between the wording of the phrases in 
sub-s. 1 itself and in proviso (a). -Rama- 
nathan Chettiar v. Emperor (13) is also 
quoted on behalf of the non-applicants, 
but that is on asomewhat different point, 
turning on the omission of the word 
‘inquiry’ in proviso (a). The conclusion 
rightly drawn is that if no charge has 
been framed at all, the accused is not 
entitled to a fresh examination of the 


witnesses. That, however, is not the cage 
here. Kunwar Sen v. Emperor (14) is also 


instructive as it distinguishes the accused's 
demands and the Magistrate’s decision 
under s. 350, Criminal Procedure Code, and 
says: 

‘Whatever might be the interpretation as regards 
cases falling under the first class, I do not think 
that in a case like the present one, the legislature 
intended that the charge already framed should be 
considered to be wiped out.” 

Then T. Sriramulu v. Veerasalingam (8) is 
quoted in support of this. 

Now if we revert to the facts of the 


(10) AIR 1925 Mad. 174; 85 Ind, Cas. 254; 20 L W 
817; 47 M L J 926; 26 Cr L J 310. , 

(11) A IR 1925 Mad 1280; 90 Ind. Cas. 668; (1925) 
MWN 652; 49 MLJ 423; 26 Or. L J 1596. 

(12) AIR 1925 Mad 317; 85Ind. Cas, 366;20L W 
916; 26 Cr. L J 528. 

(13) 46 M 719; 71 Ind Cas. 608, 17 L W 412; 32 
te & 217; 24 Cr L J 192; A I R1923 Mad. 

(14) 8 Luck 286; 141 Ind. Cas 192; 9 O W N 1136; 
Ind. Rul. (1933) Oudh 33; 34 Cr. LJ 124; A I R1933 
Oudh 86; (1933) Or Cas 168, my 
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' present case we find that although the 
accused were not under the proviso entilled 
to a de novo trial in the full sense of the 
word, but only to a re-summoning and 
re-hearing of the witnesses, yet the Magis- 
trate ordered a de novo trial and that he 
was entitled todo under sub-s. (1). This, 
even according to two of the authorities 
quoted by the non-applicants, In re Vudi- 
galapudi Gadu (12), and Kunwar Sen v. 
Emperor (14) may mean a fresh start alto- 
gether and most certainly does mean so 
according to the applicant's authorities. 

It therefore appears to me clear that 
in some cases to which s. 350, Criminal 
Procedure Code, applies the previous charge 
is blotted out and in some cases not. It 
depends on which option the Magistrate 
adopts. The accused can in no case insist 
on a clean slate; and the Magistrate san- 
not ignore although he may amend the 
previous charge, if he decides to make use 
of any of the evidence previously recorded; 
but if he decides to wipe out at that pre- 
vious evidence the former charge is also 
wiped out. 

Iris urged for the non-applicants that 
the dictum in Sheorajsai v. Dani (2) was 
obiter. On the contrary it seems that the 
decision turned entirely on this very point. 
That appears from the following sentence 
in that order: 

“The only point argued in revision is that the 
previous order dismissing the complaint by Mr. 
Bannerji amounted in law to an order of acquittal 
and that therefore the subsequent trial wag barred 
under s. 403 of the Criminal Procedure Code on the 
principle of autrefois acquit”. 

The conclusion on the point appears in 
the following words: 

“Section 350, Criminal Procedure Code, in effect 
lays down that the enquiry or trial has to be 
commenced de novo if the succeeding Magistrate in 
his discretion or the accused desires that it should 


be so, with the necessary implication that the charge 
already framed has to be ignored.” 


I respectfully accept that as a correct 
exposition of the law, subject to deletion 
of the words “or the accused”. 

In such cases Magistrates should make it 
clear whether they are starting fresh pro- 
ceedings altogether or are merely rehear- 
ing the witnesses to the extent demanded 
by the accused. 


I am unable to appreciate the learned 
Sessions Judge’s argument based on s. 258 
(1) of the Criminal Procedure Code. The 
section does say that, in any case under 
the chapter on the trial of ‘warrant cases 
by Magistrates in which a charge has 
been framed, “the Magistrate, if he finds 
the accused not guilty, shall record an 
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order of acquittal. But that surely implies 
that the charge is a subsisting one. If by 
operation of law the charge is cancelled, 
the Magistrate is in the same position 
as if it had never been framed. In other 
words s. 258 (1), Criminal Procedure Code, 
must be read in the light of -s. 350, Cri- 
minal Procedure Code. 

My conclusion then is that by ordering a 
de novo trial, the Magistrate must be deemed 
in this case to have acted under s. 350 (1) 
of the Criminal Procedure Code and that 
by de novo trial he meant what is technical- 
ly de novo inquiry plus trial. The proce- 
dure followed in re-hearing the case from 
the beginning and ignoring all previous 
proceedings including the charge shows 
that this was the option he adopted. The 
legal result was that the previous charge 
was no longer in force and therefore 
the order was one of discharge 
and not of acquittal As the Ses- 
sions Judge has decided the case on a 
wrong view of the law, his order is set 
aside and the application is remanded to 
his Court for a fresh decision on the merits. 

N. Case remanded. 


CALCUTTA HIGH COURT 
Appeal from Original Order No. 191 
of 1934 
August 6, 1935 
S. N Guma ann Loper, JJ. 
PURUSOTTAM SINHA--DEBTOR 
—AFPPELLANT 
VETSUS 
SATYENDRA CHANDRA GHOSE 
MOULIK AND oturrs—Rursponpgnts 
Provincial Insolvency Act (V of 1920), s. 28 (5), 
Pensions Act (XXIII of 1871), s. 11—Amount from 
pension received by insolvent, if can be directed to be 
paid to Receiver. 
An insolvent cannot he ordered to pay a eortain 
amount monthly, out of ths pension received by him 
from Government for past services, to the Rce»iver, 


A. against an order of the District J udge, 
Murshidabad, dated January 27, February 
21 and March 17, 1934. 

Messrs. Gopendra Nath Das and Nirmal 
Chandra Das Gupta, for the Appellant. 

Messrs. Panchanan Ghose and Sourindra 
Narayan Ghose, for the Respondents, 


Judgment.—This is an appeal from an 
order passed by the learned District J udge, 
Murshidabad, directing an insolvent, the 
appellant in this Court, to pay to the 
Receiver in insolvency a sum of Rr, 50 
per month out of his pension. 

The question arising for consideration 
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in. the case is this: Whether in view of the 
provision containéd in s. 28 (5) of the 
Provincial Insolvency Act, the order passed 
by the Judge in the Court below is in 
accordance withlaw. There is no question 
that the appellant draw a pension of 
Rs. 142 from the Government for past 
services, and the amount ordered to be paid 
to the Receiver is to come out of that pen- 
sion; it was, therefore, urged in support 
of the appeal that the pension enjoyed by 
the insolvent being in law incapable of 
being attached, the Court below was in 
error in directing payment of Rs. 50 per 
month out of the pension and in ordering 
that in default of such payment the insol- 
vent was liableto have the order of ad- 
judication annulled. 

The Provincial Insolvency Act by s. 28, 
sub-s. (5) provides for thus: 

The property of the insolvent is avail- 
able for distribution among his creditors; 
but such property shall not include any 
property which is -exempted, by any 
enaciment for the time being in force, 
from liability to attachment and sale in exe- 
cution of a decree. 


The enactment for the time being in 
foree relevant for the purpose of the above 
provision in the Provincial Insolvency Act, 
is that contained in s. 11 0f the Pensions 
Act (XXIII of 1871) laying down definitely 
that no pension granted or continued on 
account of past services, andno money due 
on account of any such pension, shall be 
liable to seizure or attachment hy process 
of any Court in British India at the instance 
of the creditor, for any demand against 
the penisoner, or in satisfaction of a decree 
or order of any such Court. 

The above provision in the Pensions 
Act is unqualified, and must be sirictly con- 
strued in favour of the pensioner. The 
reason given by the District Judge in his 
order recorded on March 17, 1934, is that 
the moment the pension is realised itis the 
pensioner's property and can be dealt with in 
the same way as any other property of the 
insolvent appears to be altogether contrary 
to the spirit, if not to the letter of the law, 
as contained in s. 11 of the Pensions Act. 

.In our judgment, the order passed by 
the Judge in the Court below, holding that 
there is no bar to an order directing the 
insolvent topay Rs.50a monthis unsup- 
portable and must be set aside as erroneous 
in law. 

The appeal is allowed. The orders passed 
by the Court below on January 27, Febru- 
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ary 21 and March 17, 1934, against which 
this appeal is directed are set aside, 
There is no order as to costs in the 
appeal. 
D. Appeal allowed. 
MADRAS HIGH COURT 
Civil Revision Petition No. 364 of 1936 
April 27, 1936 . 
Sropart, J. 
Inre ARUNAGIRI MUDALIAR AND ANOTHER 
— PRTITMIONERS— RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXIII, 
r. 1—Suit by partners dismissed for want of re- 
gistration as firm—Subsequent suit after registration 
Maintainabiiy=Parmership Act (IX of 1932), 
3. 6 : 


Withdrawal of a suit by partners who have not 
been registered as a firm will not bar a suit 
filed on the same cause of action by the same per- 
sons after they have got themselves registered as a 
firm under the Partnership Act. 

C. Rev. P. under s. 115 of Act V of 
1908 praying the High Court to revise 
the order of the Court of the District 
Munsif of Tirvuvannamalai, dated Novem- 
ber 1, 1935, and made in I. A. No. 789 of 
1935 in O.8, No. 257 of 1934. 

Mr. T. D. Srinivasachariar, for the Peti- 
Lioners. 

Judgment.—TI do not think this is a case 
in which the High Court should interfere. 
Pelilioners have been amply compensated 
in costs. The withdrawal of the suit by 
‘partners who have not been registered as 
a firm could be no bar to a suit filed on the 
same causeof action by the same persons 
when and if they get themselves register- 
ed asa firm under the Partnership Act. 
For the latter suit would be technically 
by adifferent plaintiff. I do not see any 
reason why the uaqualified dismissal of a 
suit filed by anumber of persons because 
they are afirm and are not registered un- 
der the Partnership Act should he any 
bar to the institution of a suit on the same 
cause cf action bythe same persons when 
they have got themselves registered. The 
defect which existed in this case namely 
the non-registration of the firm and which 
the learned District Munsif held to be a 
mere formal defect not preventing him 
from giving permission to file a fresh suit... 
...a fresh suit I presume to be filed after 
the firm is registered under the Partner- 
ship Act may not be a mere formal defect, 
but I do not think it matters for the 
reason stated. Even if the suit had been 
dismissed in limine anew suit by. the firm 
after registration would not be barred. 

The petition is dismissed. 

Ae Petitian dismissed, 
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LAHORE HIGH COURT 
Civil Reference No. 63 of 1935 
March 2, 1936 
Jat Lat, J- 
AMAR SINGH AND OTABRS—PLAINTIFFS 
VETSUS 
SUNDAR AND OTAgRS- -DEFENDANTS 

Punjab Tenancy Act (XVI of 1887), s. T1— Land 
neither occupied nor used for agricultural purposes 
but used as site for building—Suit relating to such 
land—Civil Court, if has jurisdiction to entertain. 

Where the land in dispute is neither occupied nor has 
it been let for agricultural purposes or for purpcses sub- 
servient toagriculture or for pasture, but on the 
other hand it isoccupied as the site of a building 
in a village, the provisions of the Punjab Tenancy 
Act, do not govern the case and the jurisdiction of 
the Civil Court to take cognizance o? such a suit 
is not excluded by s. 77 of Punjab Tenancy Act 

C. Ref. by the Commissioner, Jullundur, 
dated October 19, 1935. 


Order.—This is a reference under 
s. 99, Punjab Tenancy Act by the Assist- 
ant Collector, First Grade, Dharmsala, 
in the Kangra District, made through the 
Collector, Kangra District, and the Ccm- 
missioner, Jullundur Division. The facts 
are these: Amar Singh and others instituted 
a suit -against Sundar and others for 
possession of 14 marlas of land described 
in the plaint and Rs. 5 as rent of the 
land for one year. The suit was originally 
instituted in the Court of Subcrdinate 
Judge, Fourth Class, and was decreed by 
him. An appeal was preferred to the Senior 
Subordinate Judge at Dharmsala, but the 
learned Judge held that the suit -was cog- 
nizable by a Revenue Court only and 
directed that the. plaint be returned to 
the plaintiffs for presentation in a Court 
having jurisdiction to entertain the suit. 
The plaint having been retuned wus 
presented in the Court of the Assistont 
Collector, First Grade, at Dharmsala, 
who was of opinion that the suit was 
‘cognizable by a Civil Court, especially 
as the defendants raised an objection 
that the suit was not-cognizable by a Revenue 
Court but by a Civil Court and the plaintiffs 
admitted the correciness of this objection. 
Consequently this reference has been made. 

In the plaint the plaintiffs have stated 


that they were the owners of 
the land in suit and that ib 
had been given to the defendants 


for building a house thereon and that in 
lieu of cash payment of rentihe defen- 
dants had undertaken torender services to 
the plaintiffs. It was alleged that the 
house had been built by the defendants 
who continued’ to render servicés to the 
plaintifs foy sometime but had ultimately 
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refused to do so and had therefore 
incurred forfeiture of their tenancy accord- 
ing tothe termsof the grant. It is obvious 
from the allegations of the plaintiffs and 
these allegations are not denied by the 
defendants so far as they are relevant to 
the question of juvisdiction—that the land 
in suit does not come within the defini- 
tion of “land” under the Punjab Tenancy 
Act. “Land” in that Act is defined to 
mean land which is not occupied as the 
site of any building in a town or village 
and is occupied or has been let for agri- 
cultural purposes, or for purposes subservient 
1o agriculture or. for pasture and includes 
the sites of buildings and other structures 
on such land. It is clear that the land 
in dispute is neither occupied nor has it 
been let for agricultural purposes or for 
purpeses subservient to agriculture or for 


pasture. On the. other hand it is oc- 
cupied as the site of a building in a 
village. ‘The provisions of the Punjab 


Tenancy Act therefore do not govern the 
present case. The suit consequently was 
not excluded from the jurisdiction of the 
Civil Courts by s. 77, Punjab Tenancy 
Act. I hold therefore that the suit was 
cognizable by a Civil Court. 1 consider 
that under the circumstances the proper 
order to pass is that the Assistant Uol- 
lector, First Grade, Dharmsala, formally 
returned the plaint to the plaintiffs for 
presentation in the Civil’ Court and as the 
plaintifis had already presented the plaint 
in the Civil Court and had obtained a 
decree, in exercise of revisional jurisdic- 
lion of this Court, I revise the order of 
the Senior Subordinate Judge, Dharmsala, 
directing thal the plaint be returned to 
the plaintiffs for presentation in a Revenue 
Court, and send the case back to him 
with direction to hear the appeal of the 
defendants on the merits. 

Neither of the parties is prescnt or re- 
presented before me. ‘The Assistant 
Collector, First Grade, shall, therefore, 
call both the parties before him and com- 
municate the contents of this order to 
them. He will send the records tothe 
Senior Subordinate Judge, Dharmsala, 
and shall direct the parties to appear 
before the learned Judge on a date fixed by 
him, 4. e., the Assistant Collector. There 
will be no order as to the costs of these 
proceedings. : 

D. Case sent back, 
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PESHAWAR JUDICIAL COMMIS- 
B SIONER'S COURT 

Civil Revision Petition No. 128 of 1936 

May 25, 1936 
MIDDLETON, J. C. 
AMIR KHAN AND OTHERS—PLAINTIFFS— 
PETITIONERS 


VETSUS 
GHULAM AND OTHERS—DEFENDANTS 
—OPPosSITE PARTIES 

„Custom (N.-W. F. P.)—Alienation—Widow holding 
life cstate—Reversioner, whether must challenge 
alienation by her during her life-time. 

Under Customary Law it is not incumbent upon 
a reversioner to challenge alienations by a widow 
holding a life interest during her life-time. The 
nearest reversioner atthe time of her death claims 
the property as reversioner of her husband and not 
through the intexmediate relations through whom he 
traces his relationship with that husband and his 
claim to property as reversionary heir is not affected 
by any agreement by the widow to refer to arbitration 
and transactions subsequent thereto. 

C. Rev. P. from an order of the Second 
Additional Judge, Peshawar, dated January 
8, 1936. 

Mr. Mool Chand, for the Petitioner. 

Mr. S. Raja Singh, for the Opposite Party 

1 


o. 1. 

Seth Chelaram, for the Opposite Par- 
ties Nos. 2 and 3. 

Order.—The following pedigree-table 
shows the family of the defendant-respon- 


dents, whilst the plaintif petitioners 
are the sons of Musammat Begamji's 
brother, ; 


ia” aa 


t | 
Musammat Amirunnissa=Feroz= Ahmadji 
Alt. Begamji 


Afusammat Attar Nissa | Amir Khan 
Mt. Malko 


Gulam Ali, 
Abdur Rahman, Abdul Menan defendant No. 1. 
defendant No.2. defendant No. 3, 

After the death of Musammat Begamiji, 
the land left by her was mutated in favour 
of Ghulam Ali by the Revenue Athorities, 
but on appeal mutation was effected in 
favour of Abdul Manan and Abdul Rah- 
man. Thereafter the present plaintiffs 
brought this suit for possession of the 
land which had been jin possession of 
Musammat Begamji. Their suit was dis- 
missed, their appeal was also dismissed, 
and they now come up in revision. Only 
one point need be considered in revision. 
Both the Courts below have found that all 
the parties are bound by customary law 
and not by Muhammadan Law. Both ihe 
Courts found that after the death of Feroz 
o dispute arose regarding the property 
lett by him. This was referred to the 
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arbitration of a Mulla by Musammat Be- 
gamji, Musammat Attarnissa, Musammat 


Malko and Ahmadji who appaxently were 
the only members of the family then alive. 
The Mulla gave an award in which all 
concerned agreed. This award of 1886 
made 2 distribution according to Muham- 
madan Lawand not according to custom, 
under which Musammat Begamji got three 
shares, Musammat Malko eight shares, 
Masammat Attarnissa eight shares and 
Ahmadji five shares. It may be noticed 
that as the award was in accordance with 
the principles of Muhammadan Law, it 
naturally included a decision that the shares 
given to Musammat Begamiji and 
Musammat Malko were given in 
full ownership. Subsequently both Musam- 
mat Begamji and Musammat Malko sold 
portions of the land allotted to them under 
the award, and apparently no disputes re- 
sulted. Subsequently Musammat Malko 
gave the remainder of her land to Musam- 
mat Begamji. The present suit concerns 
the land still in Musammat Begamji’s pos- 
session at the time of her death. 

The petitioners’ claim is that both 
Musammat Malko and Musammat Begamji 
having acquired rights of full ownership 
under the award theland in suit became 
the sole properly of Musammat Begamji 
and, therefore, comesto them by inkerit- 
ance. Their further claim is that apart 
from the inheritance it was bequeathed to 
them in a will made by Musammat Begamji. 
The Courts below have dismissed the suit 
on various grounds and their findings are 
both somewhat vague, but there is the 
concurrent finding that the families of both 
parties are bound by customary law which 
cannot be contested in revision. That being 
so upon the death of Feroz, Musammat 
Begamji was entitled to a life interest, 
whilst Ahmadji was the prospective 
reversioner, whilst at the time of Musam- 
mat Begamji's death, Ghulam, Ali was the 
actual reversioner. i 

Itis well established under customary 
law that it isnot incumbent upon a rever- 
sioner to challenge alienations by a widow 
holding a life interest during her life- 
time ; itis also well established that the 
nearest reversioner at the time of her death 
claims the property as reversioner of her 
husband and not through the intermediate 
relations through whom he traces his re- 
lationship with that hasband. Accordingly 
Ghulam Ali being the nearest reversioner 
of Feroz at the time of Musammat 
Begumji’s death, has a claita ba the pre 
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perty which is neither affected by Ahmad jis 
agreement to refer to arbitration, nor by 
Musammat Begamji’s agreement to do so. 
So faras Ghulam Ali is concerned, that 
agreement to refer and all the subsequent 
transactions can have no effect upon his 
reversionary rights. Accordingly it is idle 
for the petitioners to base a claim on the 
alleged fact that Musammat Begamji and 
Musammat Malko obtained full ownership 
rights, because they can only be said to 
have done so as a result of the agreement 
to referto arbitration which agreement 
itself was ineffective as against Ghulam 
Ali. I, therefore, hold that in the presence 
cf Ghulam Ali the present plaintiffs who 
are not reversioners of Feroz, have no 
claim and- accordingly I dismiss the revi- 
sion petition, with costs. 

D. f Revision: dismissed. 


TES 


LAHORE HIGH COURT 
Second Civil Appeal No. 85 of 1935 
; December 5, 1935 
Bie : MONROE, J. 
. ASA NAND—Dezrenpant-—APPELLANT 
i . versus 
GIAN CGHAND—PLAINTIFE— RESPONDENT 


Evidence Act (I of 1872), s. 35—Age-—Entries in- 


school register held of little value. 
Held, that the entries in school register were of 


little value as evidence of age. a 


Messrs. M.C. Mahajan and Ratian Lal- 


Chawla, for the Appellant. 

Mr. M. C. Sud, for the Respondent. 

Judgment.—This suit based on a pro- 
missory nole ` executed by the 
was dismissed at the trial Court on:the 
ground that at the date of execution of 
the note the defendant was a minor: on 
appeal the District Judge reversed this 
decision and held that the defendant was 
then a major and was liable on the note. 
Though the sole question involved is one 
of fact, learned Counsel for the defendant 
has argued that the discussion of the evi- 
dence by the learned Judge is unsatisfac- 
“tory -and contains an error: this has not 
been contested and both parties have agreed 
to my deciding this question of fact, 
after seeing the original register of births 
of Multan, which Ihave done. The defen- 
dant’s case that he is a minor has been 
supported by the production of a school 
-register in which the date of his birth is 
shown as March 24, 1911; he has also pro- 
duced his maternal uncle, Ishar Das, as a 
. witness. Agaifist this the plaintiff has shown 
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that on May 18, 1930, the defendant gave 
evidence in a case that he was then 20 years 
old. The entry in the register of births 
for Multan, if it is un entry of the birth 
of the defendant, shows ihat he was born 
on November 15, 1909. Most of this evi- 
dence is of little value; it has not been 
clearly established that the entry in the 
register of births relates to the defendant: 
and I am in hearty agreement with the 
learned District Judge that entries in 
schoo] registers are of little value as evi- 
dence of age: the defendant’s uncle’s evi- 
dence, too, cannot be trusted. As ithe onus 
of proof was on the defendant, and we 
have his own statement cn cath which 
negatives his assertion that he was a minor 
at the date of the execution of the note, 
I agree with the result at which the 
District Judge arrived. I dismiss the ap- 
peal with costs. 
De Appeal dismissed. 


—— 


RANGOON HIGH COURT 
First Civil Appeal No. 192 of 1935 
May 5, 1936 
BaGULEY AND PARKER, JJ. 
‘§.R.M.M.C, T. M. CHETTYAR Firu— 
APPELLANT 


Versus 
R.M. M. S. T. VYARAVAN CHETTIAR 
AND ANOTHER— RESPONDENTS. 

Mortgage—Mortgage by deposit of title deeds— 
Receiver appointed—Preliminary and final decrees 
—Ezecution stayed till decision of another suit—-Right - 
of mortgagee to withdraw collections made by 
Receiver. | 

‘A mortgage by deposit of title deeds has all the 
incidents of a simple mortgage. Where in a suit on 
a mortgage by deposit of titledeeds, a Receiver is 
appointed, and preliminary and final decrees are 
passed but the suit is stayed pending decision of 
another suit, the mortgagee is entitled to receive the 
money collected by the Receiver if a personal dec- 
ree is not barred and he will bring the money into 
account and give the defendants credit for this 
amount when the accounts are finally balanced. 

F.C. A. from an order of the District 
Court, Insein, dated December 14, 1935. 

Mr. K. C. Bose, for the Appellant. 

Mr. Chakravarti, for the Respondent. 

Baguley, J—This is an appeal against 
an order passed by the District Judge of 
Insein refusing an application to allow 
the plaintif firm to withdraw a sum of 
Rs. _5,038-1-0 which had been collected by 
the Receiver appointed in a mortgage suit 
and deposited in Court. The preliminary 
and final decrees had been passed in tho 
mortgage suit but, by reason of the filing 
of another suit, the learned Judge thought 
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case pending the decision of the other 
Suit. Having held that he had stayed 
execution proceedings he thought he could 
not pay out this money as such payment 
would be an act in -execution of the 
decree. Ie also thought it doubtful if the 
applicant had any title to the money as 
his mortgage was an equitable mortgage 
and quoting the case in Ma Joo Tean v. 
Collector of Rangoon (1), he thought 
that it was doubtful if the applicant had 
any title to the money. Before us il was 
admitted that the plaintiff was not time- 
barred for getting a personal decree and 
also it must be remembered that now 
an equitable mortgage (or, more accurate- 
ly, amortgage by deposit of title deeds), 
has all the incidents of a simple mort- 
gage (s. 96, Transfer of Property Act) and 
if.a personal decree is not time-barred, 
there can be no doubt that ultimately the 
receipts of the Receiver will be utilized 
to make good the deficiency in the payment 
of the mortgage debt after the property 
has been sold. The fact that a Receiver 
has been appointed pre-supposes that the 
security will be insufficient. In any case 
only two persons can be interested in the 
Receiver's receipts, namely the mortgagee 
or the owner of the land, and if the 
owner of the land is willing that the 
money should -be paid to the mortgagee 
to pay off pro tanto part of the mortgage 
debt, there can be no objection to the 
money being paid to him. 


In this case there are two defendants: 


R. M. M. S. T. Vyrevan Chettyar and 
R. M. M. S. T. Ramanathan Chettyar. 
Vyravan Chettyar has : not opposed the 


application and has not appeared before 
us. Ramanathan Chettyar who has ap- 
peared before us through his guardian 
has raised no objection to this money 
being paid to the plaintiff firm. The plain- 
tiff firm has undertaken to bring the 
money into account and if it does that, 
interest to that extent will be saved. If 
the money is paid into Court it will lie 
idle and no one will get any benefit out 
of it. For these reasons we set aside the 
order of the District Court and direct that 
the money be paid to the S. R. M. M. O. 
T. M. Chettyar Firm. Tne Chettyar Firm 
will bring the money into account and 
give the defendants credit for this amount 
when the accounts are finally balanced. 
Tf as a result of the suit fled by Ramana- 


O (H RAR A. $. R1931 Rang. 321; 155 Ind, Cus. 
(76; 7 R, Rang 308, i 
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Chettyar is entitled to a half share in this 
money, the Chettyar Firm will, of course, 
have to re-payit to him but security for 
re-payment is admittedly unnecessary, the 
firm being a well-known and substantial 


one. We pass no order’ as to the costs ofẹ, 


this appeal. 


N. Order set aside. 


—_——— 


LAHORE HIGH COURT 
Civil Execution Second Appeal No. 257 
of 1936 i 
July 6, 1936 
Jat LAL AND ABDUL RASHID, JJ. 
SAHIB DAYAL AND ANotanr—DuceEs- 
HOLDERS— APPELLANTS 4; 
versus 
JAMAL-UD-DIN AND OTHERS —J UDGMENT- 
A DEBTORS ~ RESPONDENTS 
Punjab Alienrtion of Land Act .(XIII of 1900), 
s. 1§—Land of member of agricultural tribe, if can 
be sold in execution of decree even when decree itself 
has directed its sale—S. 16, if allows executing Court to 


go behind decree. wg 

The land of a member of an agricultural tribe 
cannot be sold in execution of a decree even when 
the decree itself has directed its sale. Section 16, 
Punjab Alienation -of Lani Act, the prohibition 
contained in which is absolute, is authority for ths 


executing Court to go. behind the decree. Ths gene-, 
ral principle that an executing Court must execute’ 


the decree according to its term: and is not com- 
petent to question its legality was delibarately dc- 
paited from in enacting this section. 


Misc. 
trict Judge, Jullundur, dated November 
20, 1935, affirming that of the Subordinate 
Judge, Third Class, Jullundur, dated May 
25, 1935. 

Mr. Vishnu Datta, for the Appellants. 

Mr. Muhammad Monir, for the Respon- 
dents. f 


Jai Lal, J.—This appeal originally came ` 
up for hearing before me on May 25, 1936, 


and in view ofthe conflict of decisions in 
this Court on the point involved, I refer- 
red it to a Division Bench for decision. 


The point involved is whether the land ` 


ofa member of an argicultural tribe can 
be sold in execution of . a decree even 
when the decree itself has directed its 
sale. It arises in this manner. The ap- 
pellant was originally a 
possession of the land in dispute. 
stituted a suit for sale of the mortgaged 
property and the suit was decreed, a dec- 
ree for sale of the property being passed 
in form provided for decrecs in mort- 
gage suits. When, however, thé decree- 
holder applicd for the sale for thé land 


S. A. from the order of the Dis-. 


mortgagee with 
He -in- 


N 


. he. 


`. same could not be sold by 
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he was met by an objection that the 
virtue of 
the prohibition contained in s. 16 of the 
Punjab Alienation of Land Act. This ob- 
jeclion has been allowed by the Courts 
below. Consequently the decree-holder has 
presented this second appeal. 

, Nows. 16 ofthe Punjab Alienation of 
Land Act is: 

“No land belonging to a member of an agricul- 
tural tribe shall be sold in execution of any de- 
cree or order of any Civil or Revenue Court, whe- 


ther made before or after the commencement of 
this Act.” 


The prohibition contained in the section 
appears to be absolute, but- it is contended 
on behalf of the appellant that it does 
not extend to cases where the decree con- 
tains a direction for sale of the land; in 
support of this contention, reference is 
made to the well-recognised principle that 
an executing Court must execute the dec- 
. Tee according to its terms and is not com- 
petent to question its legality. 

Since this reference was made by me to 
. the Division Bench, the question involved 
“in this appeal has been considered and 
decided by another Division Bench of this 
Court in Civil Execution Appeal No. 118 of 
1936 Chhajju Ram v. Muzaffar Ahmad (1). 
My learned brother Abdul Rashid wrote the 
judgment in that case and was of opinion 
thats. 16 of the Punjab Alienation of 
Land Act was an authority for the execut- 
ing Court to go behind the decree and 
thatthe general principle referred to above 
was deliberately departed from in enact- 
ing that section. In this view Addison, J., 
concurred, 

There is no doubt that contrary opinions 
have been expressed in this Court but only 
in Single Bench cases and no judgment 
of a Division Bench has been cited before 
Jus in which the contrary view has been 

‘taken. The matter is, therefore, concluded 
by authority and though I do not feel im- 
pressed by the view taken in it,I must 
decide this appeal on the rule of stare de- 
cisis. : 

I would, therefore, following the Division 
Bench judgment of this Court referred to 
above, dismiss this appeal with costs. 

Abdul Rashid, J.—I agree in the order 
proposed by my learned brother. 


N. Appeal dismisszd. 
O) AT R 1936 Lah, 845. 
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PRIVY COUNCIL 
Appeal from the Bombay High Court 
July 29, 1936 
Lorp Rocar, SIR Joun WALLIS AND SIR 
SHADI LAL, 
SARDAR VINAYAKRAO DHUNDIRAJ 
BIW ALKAR—PLAINTIFF—APPELLANT 
versus 
Tar SECRETARY or STATE ror INDIA 


IN COUNOIL:—Derenpant-—RESPONDENT 

Grant—Inam—Held, after considering all relevant 
documents that plaintiff wos inamdar and entitled 
to such declaration—Bombay Revenue Jurisdiction 
Act (X of 1876), s. 4, whether applies—Inam 
tenure held for 70 years without objectton—Pre- 
sumption of lawful origin—Words and, yy» phrases— 
“ Nemnook,” meaning of. Wo 

Long enjoyment of inam tenure without “question 
for seventy years raisss a presumption timig it had 
a lawful origin. 

Held, after considering all the documents that 
the decision of the Courts below that the _ plaintiff 
wag not entitled to restoration in full of the inam 
property held by his mother as inamdar was wrong and 
the plaintiff should be given a declaration that he is 
the tnamdar and owner of the soil and has full pro- 
prietary rights in the suit lands, and its possession and 
mesne profits. [p, 759, col. 1: p. 753, col. 2.] 

Held, also that the tenure of these lands was nob 
a tenure of ths kind specified ins. 4 of tha Bombay 
Revenue [Jurisdiction] Act. To all of such tenures 
there is attached anelement of graco and of pre- 
cariousness which, on the facts, was absant from the 
tenure of these lands. [p. 759, col. 1.] 

The word ‘nemnook’ means provision, and is large 
enough to cover provision in land as well as in 
money, [p. 757, col. 1] , 

Mr. A. M. Dunne, K. C., Sir T. Strang- 
man and Mr. J. R, Gaarpure, for the Appel- 


lant. 

Messrs. L. DeGruyther, K. C. and W. 
Wallach, for the Respondént. 

Lord Roche.—Tnis suit was instituted 
by the plaintiff in the District Court at 
Thana against the Secretary of -State for 
India in Council for a declaration that he 
is the inamdar and owner of the soil and 
has full proprietary rights in the suit lands, 
and for possession and mesne profits. The 
District Judge dismissed the suit as to 
merits and for want of jurisdiction. He 
also thought that the suit was barred by 
limitation of time. Tne judgment of the 
Bombay High Court affirmed his decision 
as to merits and dismissed the appzal 
without deciding the questions of jurisdic- 


‘tion or limitation. 


The plaintiff claims under grants made 
to his ancestor Vinayak in the earlier 
part of last century by Raghoji Angria, 
the, Ruler of the Kolaba State, wnich had 
formed part of the territories extending 
to Goa over which the 
notorious Kanoji Angria established his 
rule in 1718, For more than forty years 
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he and his descendants carried on a 
piratical war against shipping in the Indian 
Ocean until tley were finally suppressed 
by Lord Clive and Admiral Watson in 
1756. The northern portion of these ter- 
Titories forming the Koleba State and 
ad Joining the Bombay Presidency managed 
to survive as a feudatcry of the Peishwa, 
and in 1602 Vinayak lurusram, the plain- 
tiffs ancestor, succeeded his father as Dewan 
of the State and held that office until the 
annexaticn in 1840. In 1816 in reward 
for his services he obtained two granis, 
one on January 25, of the inam villege 
‘of Kaproli fcr himself and on the follow- 
ing day another grant for himself and his 
associates. He may well have considered 
that it was belter to have two separate 
grants, cs if the second and larger grant 
were resumed at any time, tke village of 
‘Kaproli might be left to him. He was 
doubtless aware that these grants in what- 
‘ever terms they were expressed, were liable 
‘to resumption ; and in 1818 having in the 
meantime rendered signal services, not 
‘only to the Kolaba State, as recited in the 
correspondence, but also to ike East India 
Company by preventing his State from 
joining the Maheratta confederacy in the 
wer against the Company which ended in 
the annexation of the Peishwa's territories 
Jin 1818, he obtained the further security 
.of a guarantee from the Company cf the 
continuance of tLe grants already menticn- 
ed, es also, of a cash allowance of Rs. 2,000 
payable by the Treasury, and of payment 
of the State's indebtedness to him. 

_ This undertaking of the paramcunt 
power to prevent the exercise of the power 
of resumption was of value especially in 
the event which has happened of the large 
areas of waste land then existing in so 
‘many villages being brought under cultiva- 
tion. In this case between 1844 and 1917 ow- 
ing io the industry and good management of 
the grantees the area under cultivaticn 
has doubled and the inccme trebled es 
may be. gathered frcm the fact that in 1917 
the area is found to ccntain 16 villages 
„instead of eight as in 1840, and eccord- 
ing to tLe estimate of tke District Judge 
the income has risen to Rs. 25,000. The 
Ruler, however, accepted the - restriction 
and helped in bringing it about. The 
Company was willing to give these guar- 
antees, no doubt cn the advice of- Mr. 
Mountstuart E]phinstene whohad been Resid- 
ent at the Peiehwa at the outbreak of hostil- 
ities and was in charge of the ennexcd ter- 


Hin apd kuew ol] the eycumstances, 
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The matter having been arranged, the two 
letters of April 4 and 11, 1818, were 
exchanged beiween Raghoji Angria and 
Mr. Elphinstone. Angria’s letter asked 
that Vinayak and his associates were to 
be culy protected as to the allowances and 
inams granted to them and their heirs as 
shown in a memorandum of assignments 
forwarded with the letter and as to the 


_indebtedness to Vinayak and requested ihe 


Ccmpany to satisfy Vinayak on these points. 
Mr. Elphinstone’s reply, omitting tke end of 
the letter referring 10 the debts, was as 
follows :— 

“I have received your letter dated the 27th 
Jumadyoolavul (April 4, 1818), noticing that Vinaik 
Purusram, the Deewanjee, having, during the ad- 
ministration of the late Manajee Angria, been 
extremely useful, and having preserved tke State 
of Kolaba by maintaining the alliance with the 
Hcncurable Ccmpany, when Bajee Row subsequently 
brcke with the Honourable Company and ccmmenced 
hostilities, certain allowancesand inams had been 
granted to him, as well asto Bapoojee Bullal and 
others connected with him, by the Government of 
Kolaba, as detailed in a separate memorandum, 
which were to be enjoyed by the respective parties 
and their heirs unmolested, even though the said 
Deewanjee should no longer act in the administra- 


tion, that his claims against the State should 
be satisfied according to what might ap- 
pear to be justly due, and that 


he should be protected by it, whenever occasion 
might render such protection necessary, requesting 
at ihe same time, that the Honourable Ccmrany’s 
Government satisfy him on these points. In con- 
sequence of this application, I have affixed my 
signature as guarantee to the memorandum of the 
incms and allowances granted to him and to his 
dependants, which was transmitted under your 
Mortub (Seal), amounting to Rs. 15,001." 


Angria’s letter, the memorandum of 
assignments and Mr. Elphinstone’s ` reply 
were afterwards made annexures A, Band 
Dto Article 6th of the Treaty cf 1822 
regulating the relation of the State with 
the paramount power. 

The guarantee was recitedin Art. 6 of 
tLe Treaty as “a guarantee to Vinayak and 
his associales cf cerlain villages and 
lands of the valuc of Rs. 15,001 as per 


“the annexed list (Annexure C) which the 


Company’s Government had undertaken” 
to the said Vinayak, his heirs and suc- 
cessors, together with certain otter person 
therein named. 

The interpretaticn of the grant guaranle- 
ed to Vinayak himself is one of the principal 
questions in the case, but before dealing 
with it their Lordships think it desirable 
to set out the circumstances - which resulted 
in the institution of this suit. Aa 
will be seen, for more than seventy 
years after the annexation, of the Kolaba 
State by tke Company which took place in 
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1840 the plaintili’s predecessors had been 
in enjoyment ofthe rents and profits of 
guaranteed villages and lands in the 
same way as other inamdars down to 1917. 
Inam tenure is one of the oldest and 
most widespread land tenures in India. 
in the Fifth Report of the Committee 
of 1812 itis stated that from the very 
earliest times Indian Governments had 
been in the habit of granting lands with 
a total or partial remission of land revenue 
described as inams to the humble vil- 
lage servants in every Village as well as 
to its revenue officers and to religious and 
charitable institutions. 
ning of last century lands held under 
these grants had come to be known in 
Bengal as lakiraj or revenue-free 
-lands, and in most parts of India as 
“inams ” (then spelt “enams™), a Persian 
word meaning reward or favour. The 
events which happened as to the lands 
now in question at and afler the date of 
the annexation in 1840 will he discussed 
later in this judgment. It is sufficient to say 
now that although in 1880 when Venayak’s 
son died the Bombay Government recognised 
his widows right to succeed to his est- 
ate, they intimated that they would not 
admit the right of successsion of any 
son she might adopt. On her death 
in 1917 they resumed the lands held 
under the grant offering at the same time 
to make some provision for her adopted 
son, the plaintiff, as an act of grace. 
Thereafter on November 25,1918, the 
plaintiff presented a memorial to the 
Government of India who dealt with the 
memorial in 2 letter to the Government 
of Bombay dated January 9, 1920. As 
stated in that letter, in view of the opinion 
of the Advocate-General of: Bombay for- 
warded to them on September 12, 1919, 
“the Government of India did not see how 
the memorialist’s claim to the restoration 
of the inam grant in full could be resist- 
ed, but before issuing orders would be 
glad to know whether His Excellency 
(The Governor of Bombay) in Council had 
anything to urge against this course.” On 
April 9, 1920, the Bombay Government 
replied that they had nothing to urge 
against the issue of orders admitting the 
plaintiffs claim to succeed to the inam 
property held by his adoptive mother, 
which apparently mean no mecre than 
that they had nothing further to 
say—at least officially. The Government 
of India thereypon passed the following 
grder:— 
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Before the þegin- 
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“I am-directal tọ refer to thé correspondence 
resting with Mr. Knight's letter No, A-5, dated 
April 9, 1920, and to say that after careful con- 
sideration of the facts represented by Meherban 
Vinayakray Dhundiraj Biwalkar, Inamdar and First 
Glass Sardar of the Deccan, in his memorial dated 
November 25, 1918, and of the previous history 
of this case, the Governor-General in Council 
considers that the claim made by the memorialist 
to succeed to the whole of the inam property 
Saheb, widow of Dhundi- 
raj Vinayak Biwalkar, as her adopted son should 
be admitted.” N 

“9, Tam torequest that necessary action may be 
taken by the Government of Bombay to give effect 


to this decision in such manner as they may 
think ft and that the memorialist may be in- 
formed.” 


Their Lordships are clearly of opinion that 
in passing this order the Government of 
India proceeded on the basis that the 
plaintiffs predecessors had. held their 
lands as inam lands, that is to say as 
lands in respect of which the Government 
had alienated to the grantee its land 
revenue in whole or in part as well as 
the lands themselves so far as they were 
the property of the Government. 


The Bombay Government, | whose re- 
fusal to recognise the plaintiff's right of 
succession had been overruled, took no 
oficial action on the order of the Govern- 
ment of India for two years beyond noti- 
fying the plaintif of the decision and then 
fell back upon the position that the 
plaintiff's predecessorshad never had any 
inam property which could be restored, 
as they had never been entitled to more 
than a fixed money peyment out of the 
land revenues of the land specified in his 
-grant, and in any case that this was the 
only right recognised by the Company 
from the time of the annexation. They 
accordingly proposed to put him in pos- 
session of the lands, not as inamdar a 
title which they dropped, but as a sort of 
managing member of an estate in which he 
was a co-sharer with the Government, 
being entitled to retain Rs. 8,328 out of 
the collections, which with his money 
allowances made up th? fixed sum of 
Rs. 10,002, leaving him accountable to 
the Government for the balance. 

Their decision was communicated to the 
plaintiff in the following letter of June 20, 
1922: f 

“With reference to your memorials dated 
March 3, 1921, August 24, 1921, and November 2, 
1931, addressed to Government, L am directed by 
the Governor in Council tu inform, you that all 
that you are entitled to is (1) a cash allowance 
of Rs. 1,674 and (2) a revenue amounting to Rs, 8,328 
from lands coming to you on Bai Umabai’s death; 
that the cash allowance will be continued to you; 
that out of the Jand revenue ui the 16 Villages apd 
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Khars and. 4 Vadis fixed for collection annually 
accordingto the Survey Settlements frcm time to 
time in force and the provisions of the Land 
Revenue Code, ycu will be allowed to retain 
Rs. 8,328 and that you should refund the balance 
annually to Government and that ycur pesition 
will be that of a sharer in the revenue of the 
villages and all increases whether in agricultural 


or non-agricultuzal assessment will go to Govern- 
ment.’ 


“2. As regards the management of the villages, 
you will be allowed to retain the management 
and to appoint your own village accountants on 
condition that you maintain all the necessary 
village forms. The work of the village account- 
ants whcse cost will be borne by Govern- 

. Ment will be subject to the supervision of the 
Revenue Officers,” 


The plaintiff was not salished with the 
offer of the Bombay Government and 
submitted a further memorial to the 
Government of India on November 23, 
1922; and then without waiting’ for the 
reply to his memcrial on June 20, 1923, 
filed the present suit for a declaration of 
title to hold the suit lands as inamdar 
with full proprietary rights. 

Ashe had applied to the Civil Courts 
. for an adjudication on his claims, tke 
Government of India not unnaturally was 
unwilling to interfere, and on December 5, 
1923, the plaintiff was informed that, 

as he had filed a suit. in the District 
Court, the Government of India would 
not take any action in regard to his prayer 
for proprietary rights in the villages in 
question.” 

Unfortunately, owing largely to the 

way the cases for both parties were pre- 
sented in the pleadings and at the hear- 
ings, the. plaintiffs suit has been dis- 
missed on the merits without any ade- 
quate consideration of his claim to the 
suit lands as inams which was the basis 
on whick the Government of India direc- 
ted that he should be restored io the 
whole inam property held by his 
mother. : 
. As regards the pericd after the annexa- 
tion the evidence of recognition of the 
plaintiff's predecessors as inamdars is 
not dealt within either of the judgments, 
and their conclusion asto the nature of 
the original grant is in their Lordships’ 
opinicn based on questionable inferences 
from tLe teims of an old grant of an 
Indian State which can hardly be regard- 
ed as ccmpleic, seeing ihat the sanads 
cideied to be issued to give effect to it 
are not forlheeming. 

_But in endeavouring to meet the plain- 
tiffs claim that Le wes entitled to hold 
‘the lands cn inam tenure, with full pro- 
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prietary rights in the soil, those -respon- 
sible for the written statement after plead- 
ing that the Civil Court had no juriscic- 
tion to entertain the suit, though they 
did not deny in terms that after the 
annexation the plaintif was an winamdar 
and entitled as such to the possession 
and full enjoyment of the suit property; ` 
yet in effect they raised the point by 
their plea that the Company had “never 
recognised the plaintiff's predecessors as 
having any right to the soil of the said 
villages or lands or to any forests or waste 
lands in the said villages.” The defence, 
moreover, felt bound to put forward scme 
explanation of the fact that the plaintiff's 
predecessors had been in unquestioned 
possession and full enjoyment as inamdars 
for seventy years after the annexation. 
That explanation, such as it is, isto be 
found in para. 7 of the written state- 
ment which is as follows: “If the Govern- 
ment allowed the plaintiff's ancestors to 
retain any of the said lands or villages 
in their possession,it was done as an act 
of grace, and more for the convenience 
of the Company's administration than as 
a reccgnition of any rights of the plaintiff's 
ancestors.” This is an amazing plea, and 
is really tantamount to a reflection on 
previous Governments and Revenue Offi- 
cers, as it suggests that they allowed 
the plaintiff's predecessors to remain in 
full possession and enjoyment of all the 
suit property for so long a period with- 
out making any demand as an act of 
grace, while the income of the estate, 
as already shown, was steadily rising. 
TŁeir Lordships will begin hy dealing 
with the original grants in 1816 which 
were recited and incorporated in the 
Memorandum of 1818. The first grant of 
the village of Kaproli on January 25, 1816, 
is one of the exhibitsand is admittedly 
an ordinary inam grant. The other 
villages are included in the grant of © 
January 26,1816. After reciting Vinayak's 
services it goes on to say “Considering 
that what has been given to you should 
go on from generation to generation a 
nemnook is granted you in inam. The de- 
tials are as follows. Cash amount Rs. 7,002. 
Nemnook to you.” ‘Then afler setting out 
the other nemnovks to his associates the 
deed states as regards Vinayak that “For 
the actual payment of the nemnook the 
following villages in Taluka Manikgad 
are alloted.” The words “cash amount” - 
which immediately followed the statement 
thatthe grant was in inam cannot refer 
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toa fixed money payment, because what 
was “allotted in payment” of the nemnook 
were villages of which the total land 
revenue, of which particulars are set out, 
was Rs. 7,542 out of which Rs. 540 was 
payable by Vinayak to Pandarang Singh 
and his dependants far the nemnooks to 
them already specified, leaving a bal- 
ance of Rs. 7,002 which had been 
entered atthe beginning of the deed as 
“Cash amount Rupees 7,002 nemnook to 
Ina good year he might realise 
more; in abad year, where the monsoon 
failed, little or nothing. It was as if a 
landowner were to settle on a member 
of his family land with a rent roll 
of £1,000 a year. The word nemnook 
on ‘which so much is made to turn in the 
judgments of the Courts below, means 
provision, and is large enough to cover 
provision in land as well as in money; 
and as already stated, villages and lands 
were expressly allotted in payment 
of Vinayak’s memnooks. The Angria 
Government was no doubt in the habit 
of granting money payments under that 
name payable not by the Treasury but 
out of the land revenue of a particular 
village under orders to the appropriate 
Land Revenue Officer, and some of the 
nemnooks granted to dependants in the 
-assignment of 1818 appear to be of that 
character. Later grants of villages to 
Vinayak included in the record also con- 
tain reservations in respect of such 
nemnooks es had been already granted 
others. Such nemnovks gave no right to 
possession nor were they grants of the 
land, and were very different from the 
allotment of whole villages in payment of 
a nemnook. 

Even assuming, as stated in Wilson’s 
Glossary under inam,“ that inams were 
sometimes “qualified by the exaction of 
all proceeds exceeding the intended value 
of the original assignment,” such an ex- 
ceptional limitation of the ordinary rights 
of an inamdar should in their Lordships’ 
opinion be very clearly proved, and is 
negatived in this case by the failure to 
enforce such a reservation for more than 
a hundred years. There is no such reserva- 
tion in the Kaproli sanad, and itis even 
less likely to have been found in the 
missing sanads of the villages included in 
the second grant. Nor is there any such 
Teservaiion in the fresh sanads which, as 
will be seen, were granted for the suit 
villages in 1827. Exhibit 178 a document 
bearing date in 1821 which is relied on 
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in the judgment of the High- Court, 
merely provides that the Government was 
to go on bearing the cost of the collec- 
tions from the specified villages, a con- 
cession which Vinayak was not entitled 
to but was in a position to obtain, and 
in their Lordships’ opinion has no hearing 
on the present question. Between 1822 and 
1827 some of the lands ineluded in the 
grant were transferred to the Bombay 
Presidency in exchange for others, and 
in place of lands so transferred Vinayak 
received additional grants in the Kolaba 
Stale, which according to Mr. Davies's 
report much exceeded in value the lands 
which he surrendered. He was obviously 
not the man to leave undone anything 
that could strengthen his position and on 
January 14, 1827, he obtained a further 
guarantes in respect of the lands received 
by him in exchange from the Governor of 
Bombay in Council signed by Mr. Elphins- 
tone, as Governor, and also fresh grants 
from the Angria Rvler as regards the 
guaranteed villages. The order of the 
Bombay Government set out particulars 
of the lands and villages held under the 
grant after the exchanges and guarante- 
ed them as follows: “Tn accordance with 
the above memorandum year after year 
and from generation to generation 
the villages, lands, etc, will 
be continued to you.” An additional 
guarantee was then added to article 6th 
of the Treaty which purports to give 
effect to the above guarantee, and was- 
made Annexure F tothe Treaty. Endors- 
ed on the original of Annexure F there 
ig yet another guarantee in 1835 by the 
Bombay Governor in Council, signed by 
the Governor Lord Clare. After reciting 
that in 1831 the village of Punade hearing 
an annual revenue of Rs. 628, 10, 6 


had been assigned by Angria Sarkhel to 


Vinayak as inam saranjam in exchange 
for the village of Asud which had been 
transferred to Bombay, and that Angria 
Sarkhel had asked for a similar guarantee 
to be given to ihe Deewanji, it went on: 
“accordingly a guarantee for the village of 
Manje Punade is hereby given by the 
Company Government.” 

Another set of documents obtained in 
1827 from the Angria Ruler ineindes docu- 
ments—plaintifi's Exs. 134 to 136 being 
grants of all the villages specified includ- 
ing the guaranteed villages in inam 
saranjam to Vinayak as yrevenue-free 
villages, and uses words “waters, trees, 
grass, woods, stones, mines and buried 
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treasure” showing an intention to confer 

‘full proprietary rights.. Exhibit 136 is 
_a@ further document dealing with the 
“guaranteed grant and entitling the grantee 
- to resume for his own benefit the grants to 
-his associates. Pursuant to these exhibits 
fresh sanads- were issued as regards each 
of the guaranteed villages containing 
“words purporting to pass full proprietary 
rights in. the soil. 

To come to the annexation in 1840 and 
the settlement which followed, their Lord- 
ships are also unable to agree with the 
‘findings of the lower Courts as to what 
then happened. It-is in their opinion 
clear. that the Goverment ‘never purported 
to repudiate or depart in any way from 
the guarantees. On -the contrary Mr. 
Devies distinctly states that they were 
recognised. The first document after the 
annexation included in the record is a 
letter from the Court of Directors dated 
September 9, 1843, in which they 
stated that the report of Mr. Davies, the 
Political Officer, on the claims of the late 
Dewan, “is an extraordinary picture of 
fraudulent mismanagement and showed 
that for many years he had appropriat- 
ed to himself nearly half the revenues of 
the State.” In other words what was con- 
tended was that the Dewan had got or taken 
more than had been granted and guaranteed. 
In a. further report of December 9, 1843, 
Mr. Davies correctly stated the effect of 
the assignment of 1818 as follows: “To 
Vinayak Purusram himself inams were 
assigned valued at Rs. 10,002 per annum, 
of which Rs. 2,000 in cash was made 
payable for to Treasury and the remainder 
Rs. 8,002 was given in villages”. On a 


careful consideration of his lengthy re-. 


port their Lordships do not find that he 
questioned the right of the Dewan to the 
full enjoyment of the inam villages. What 
he said in para. 18 was that by unfair ex- 


changes the Dewan had “enhanced 
the value of the inams from 
Rs. 15,001 to Rs.  26,709-12-6." He, 
therefore, in para, 22 recorded his 
opinion -that the Government was not 
bound to continue to the Dewan the 


surplus inams which are over and above 
the original grant of the Kolaba Govern- 
ment and are without the guarantee of 
the Treaty.” There is nothing in his re- 
port to support the defendant's case that 
the Dewan never had in any ordinary 
sense any _inams atall. On-August 2, 1844, 
the Bombay Government passed an order 
in- the Political Department on Mr, Davies's 
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report in the following terms :— 

“4, As by the Memorandom alluded to in the 
6th Art. of the Treaty entered into by the British 
Government with Raghojee Angria of Kolaba in 
July 1822, the late Dewan is only entitled to a 
nemnook-of Rs. 10,002-0-0 per annum, the Hon'ble 
Governor in Council directs me to request that 
yoù will inform Vinayak Purusram that to this 
extent only can Government recognise his claims, 
and that you have been ordered to attach what- 
ever may be in his possession in excess of the 
above amount—a measure which you are authoris- 


‘ed to carry into effect on the receipt of this 
letter.” 

. Here the Government apparently ac- 
cepted Mr.Davies’s report that it was 


only fair that the surplus inams which the 
Dewan hid secured by unfair exchanges 
over and above the original grant should 
be resumed, and Vinayak was eventually 
handed back after attachment the eight 
villages mentioned in the plaint which 
are all included inthe guarantees of 1827 
and 1835 already mentioned with other 
lands making up a total nemnook or pro- 
vision of Rs. 10,002, but there is no 
evidence of any intention that the villages 
and lands handed back were not handed 
back. as ordinary inmas but as villages 
and lands out of te revenues of which 
the Dewan was only entitled to a fixed 
sum of Rs. 10,002. There is nothing to 
show thatin those days the annual rents 
and profits of the land and villages were 
much in excess of the assessments, and 
no question appears to have arisen about 
them. Far from there being any inten- 
tion to alter the tenure of the villages, the 
title-edeeds of 1827 which had been pro- 
duced by the Dewan were handed back, 
and for more than seventy years he and 
his successors were recognised as holding 
inams and as entitled to all the rents and 
profits of the Jands. All that the Govern- 
ment did in 1814 was to resume certain 
other inams not now in suit, an act of | 
state atthe time of the annextion which . 
cannot be questioned. In 1851 when 
Vinayak'’s son claimed that some of the — 
property restored was not yielding enough 
he was told by letter of the Bombay Gov- 
ernment dated September 10, 1851, “you 
must either retain your present lands as 
a whole orexchange the whole of them 
for a money payment.” The letter was 
definite and final enough and was acted 
upon assuch. As regards the full enjoy- 
ment of the rents. and profits their Lord- 
ships find no evidence that it was even 
questioned., The objection that the plaint- 
ifs mother as inamdar had no right to 
the forest produce was not pressed, and 
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was certainly not based on the interpreta- 
tion ofthe grant contended for by the defen- 
dant, which s> faras appears from the 
evidence on record was formulated for the 
first time after the death of the plaintiff's 
mother in 1917. In conclusion if it had 
been necessary their Lordships would have 
been prepared to say that long enjoyment 
of this inam tenure without question for 
seventy years raised a presumption that 
it had a lawful origin; and that pre- 
sumption has not been rebutted. 

For these reasons their Lordships have 
felt bound to dissent from the decision of 
the Courts below that the plaintiff js not 
entitled io restoration in full of the inam 
property held by his mother as inamdar. 
That was the opinion of the Advocate- 
General of Bombay on which the Govern- 
ment of India acted, in ordering the restora- 
tion of the whole inam property held by his 
mother and in their Lordships’ opinion 
the advice then given was correct. 

As regards the question of jurisdiction 
their Lordships conceive that in deciding 
as to the merits of the case they have in 
effect decided this question also. If the 
view of ihe Courts below asto the merits 
had prevailed, there would have been sub- 
stance in the pointas to jurisdiction. But 
their Lordships have held that at any rate 
after the annexation in 1840 and after the 
subsequent discussion terminating in the 
restriction of the area of land claimed by 
the appellant’s predecessor but in the con- 
firmation of his claim to the lands now in’ 
suit, the tille of the plaintiff's family to 
the latter lands has been of a permanent 
nature and neither precarious nor limited 
in character. It follows, therefore, in their 
Lordships’ opinion that the tenure of those 
lands is not a tenure of the kind specified 
in s. 4 of the Bombay Revenue Jurisdic- 
tion Act. To all of such tenures there is 
attached anelement of grace and of pre- 
cariousness which onthe facts is absent 
from the tenure of these lands. The de- 
cision of the District Judge was based on 
the view he took of the particular facts 
of the case; namely that there was no 
grant of the lands at all. Similarly their 
Lordships are not deciding any general 
question but are deciding in a contrary 
sense tothe District Judge on the facts 
as they have found them to exist and to 
have existed for a very long period of time. 
The High Court expressed no opinion at 
allin the matter of jurisdiction as was 
natural if the “point was not one indepen- 
dent of the -particular..facts but falling to 
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be resolved as the merits were resolved. 
Their Lordships only add one observation 
as to the words of the Act “lands held 
under Treaty.” The treaties material to 
this case were between the Ruler and the 
Company and were “res inter alios acta,” 
They strengthened the plaintiff's predeces- 
sor in certain rights but were not their 
source and for nearly one hundred years 
their force has been spent and they have 
had nothing todo with this matter. In 
this respect their Lordships are in agree- 
ment with the written statement on behalf 
of the defendant which in paras.4 and 
5 adopts this view of the effect of the 
treaty and of the annexation. For these rea- 
sons, in their Lordships’ opinion the plea as 
to jurisdiction fails and as the plea of limi- 
tation also failson the facts and dates 
the appeal should be allowed. The 
judgment should be fora declaration only 
as their Lordships were assured that the 
authorities would act in accordance there- 
with without any order for an injunction 
or other relief. The declaration will be 
as claimed in the plaint ending with the 
words “within their limits.” The right to 
possession and to mesne profits follows. 
The plaintiff should have the costs here 
and below. Their Lordships will humbly 
advise His Majesty accordingly. 

D Order accordingly. 

Solicitors for the Appellant.—Messrs, 
Hy. S. L. Polak & Co. 

Solicitors for the Respondent.—Solicitor, 
India Office. 
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PRIVY COUNCIL 
Appeal from the Court of Appeal of 
British Columbia 
July 27, 1936 

Lord ATKIN, Lorp RUSSELL or KILLOWEN 

Lorp MACMILLAN, SIR Lyman Poors Durr AND 
Sır MICHABL Myses 
HUGH CRAWFORD MAGEH-—APPRLLANT 
versus 
CHARLES W. MAGEE AND otaurs— 
RESPONDENTS 

Will—Construction — Residuary estate devised to 
trustees—Held, on construction that trust continued 
operative during life-time of children until events 
happened which brought power of trustee to divide 
corpus into existence—Power to divide, nature of. 

The testator devised certain lands and bequeathed 
all his personal property to his wife. He devised 
his residuary real estate to trustess upon trusts in the 
following terms: “to retain manage lease sell or other- 
wise dispose of the whole or any part thereof as to 
them may seem fit with the discretion of absolute 
owners: and: after paying funeral and testamentary 


780 


expenses and debts to invest the proceeds of the 
said monies of real estate inor upon any public 
stocks funds shares or securities of whatsoever nature 
or kind as to them may seem fit to pay the income 
of the trust premises first thereont discharging all 
liahilities in respect tomy estate as follows: One- 
half therzof to my wife during her life in manner 
hereinafter described and the rest as follows: “To 
sich ofmy children including the said G from time 
to time ag to my executors shall appear to be most 
in need, the payments to be at the absolute digcretion 
of my executors. If at any time it appears to my 
trustees that none of my children are in need of 
assistance but are all unembarrassed financially, then 
after the death of my wife my trustees may divide 
the estate among my children then living in such 
proportions as to them shall seem fit, my desire being 
that as far as possible the division shall be made so 
as to give the larger shares to those of my children 
who are not so well off as the others nevertheless 
this desire- is not to affect the absolute discretion 
hereby vested inmy trustees. The money herein- 
hefore directed to be paid to. my wife shall be paid 
by my execnters only and when they are satisfied 
the money is required for her maintenance and sup- 
port and I give them absolute discretion as to the 
times when payments shall be made and these pay- 
ments may be made direct to her orto the ` 
for her support or for necessaries of life supplied 
ae be supplied to her as to my trustees shall seem 


Geld, (1) that the testator declared trusts of the 
income of his residuary real estate which continue 
operative during the lives of his children unless and 
until the event happens which brings the power to 
divide corpus emong children into existence, and the 
trustees in fact exercise the power. 

(2) that while the widow was alive part of the 
income (not exceeding one-half) was payable to her 
or for her benefit: but since her death the whole 
income was available for such of the children from 
time to time asto the trustees appeared most in 
need, 

(3) that on the language of this will there could 
not be any other gift or trust of corpus. Neither 
could there be any uncertainty in relation to the 
event or events which gave rise to the power. 

(4) that the view that the power of dividing corpus 
ceased on the death of G could not be accepted; it 
was a power which the trustees could exercise if at 
any time after the widow's death it appeared to them 
that none of the children then living were jin need 
of assistance but were all financially unembarrass- 


ea, 

Messrs. C. R. R. Romer and C. Russell, 
for the Appellant. 

Messrs. J. W. deB. Farris, K. C., Wilford 
Barton and Theobald Mathew, for the Res- 
pondents. 


Lord Russell of Killowen.—This is an 
appeal from a judgment of the Court of 
Appeal of British Columbia which declared 
the true intent and meaning of the will of 
-one Hugh Magee, who died on March 9, 1909. 
The testator devised certain lands and 
bequeathed all his personal property to his 
wife. No question arises in regard thereto. 
It is only in relation to his residuary real 
estate that controversy has arisen. This he 


devised to trustees upon trusts declared in- 


UGH ORAWORD MAGER V. OHARL#S W. MAGEE 


others . 


(P. C.) 16410 


the following words:— 

“Upon trust to retain manage lease sell or other- 
wise dispose of the whole. or any part thereof as to 
them may seem fit with the discretion of absolute 
owneis and after paying my funeral and testamen- 
tary expenses and debts, to invest the proceeds of 
the said monies of my real estate in or upon any 
public stocks funds, shares or securities of whatso- 
ever nature or kind as to them may seem fit. 

Upon trust to pay the income of the trust premises 
first thereout discharging all liabilities in respect to 
my estate as follows: One-half thereof to my wife 


. during her life in manner hereinafter described and 


the rest as follows :—To such of my children includ- 
ing the said George F. Magee from time to time as 
to my executors shall appear to be most in need the 
payments to be at the absolute discretion fof my exe- 
cutors. If at any time it appears tomy tiustees that 
none of my children are in need of assistance but 
are all unembarrassed financially then after the death 
of my wife my trustees may divide the estate among 
my children then living in such proportions as to 
them ehall seem fit, my desire being that as far ag 
possible the division shall be made s0 as to give the 
larger shares to those; of my children who are not so 
well off asthe others nevertheless this desire is not 
to affect the absolute discretion hereby vested in my 
trustees. The money hereinbefore directed to be paid 
to my wife shall be paid by my executors only and 
when they are satisfied the money is required for 
her maintenance and support and I give them abso- 
lute discretion as to the times when payments shall 
be made and these payments may be made direct to 
her or to the others for her support or for necessa- 
ries of life supplied or to be supplied to her as to 
my trusteee shall seem fit.” i f i 

The testator was survived by his wife and 
eleven children of whom one, George E. 
Magee, died on August 8, 1912. The widow 
died on September 7, 1927. Since her 
death three of. the testator’s children have 
died, viz., Eliza Jane Carson, Walter E. 
Magee and James D.. Magee. At the date 
of the testator's will his eldest child was 
aged 51 yearsand his youngest child was 
aged 22 years. aii, 

After the death of the testator’s widow 
the trustees of the will acted on the view 
that the income from tLe estate should be 
kept available for distribution amongst the 
children of the testator, until the time 
arrived when none of them was in need of 
assistance and all were unembarrassed 
financially; and that meanwhile the corpus 
of the estate should not be divided. In 
accordance with this view, and since it has 
not at any time appeared to the trustees 
that none of the children was in need of 
assistance Or that all were unembarrassed 
financially, the corpus of the estate has, not 
been divided, but the income has been divid- 
ed among such of the children as appeared 
to the trustees most in need and in such 
amounts as the trustees in their discretion 
thought proper. | i 

By an originating summons issued on 
October 13, 1933, one of the children applied . 
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to have various questions of construction 
arising under the will determined by the 
Court, and in particular the question whe- 
ther the trustees were not bound to make an 
immediate division and distribution of the 
corpus of the estate. : 

By an order daled August 22, 1934, 
Fisher, J. ordered and adjudged that the 
childrén of the testator who survived the 
widow were entitled share and share 
alike to the distribution of the estate 
remaining undistributed, except such 
income as had accrued up to the date of the 
judgment, which income was distributable 
in accordance with the discretion of the 
trustees pursuant to the will; and he further 
ordered the estate to be distributed in 
equal shares among the children who 
survived the widow and were still living, 
and the legal personal representatives of 
those children ‘who survived the widow but 
had since died. 

On appeal, this order was set aside, and 
by order dated January 8, 1935, the Court 
of Appeal of British Columbia declared the 
true intent and meaning of the will to be 
as follows: — 

“ (1) The trustees of the estate of ths said Hugh 
Magee may distribute the said estate among the 
children of the said Hugh Magee living at the time 
of such distribution, but only ifand when it ap- 
pears to the said trustees that none of the said 


children are in need of assistance, but all are unem-- 


barrassed financially. 

(2) That until the time for such distribution shall 
have arrived the rajd trustee shall pay the income 
from the said estate from time to time to such of the 


children of the said Hugh Magee as to the said 


trustees shall appear most in need.” 

It was contended on behalf of the appel- 
lant, on appeal to His Majesty in Council, 
that the power to pay the income to such 
of the children as should appear most in 
need came to an end with the death of the 
widow; that the will contained an implied 
gift or trust of the residuary real estate 
to or for such of the children as survived 
the widow; that the power conferred on the 
trustees to divide the corpus among those 
children was merely a power to determine 
the proportions in which those children 
should buke; that this power was void owing 
to the uncertainty of the event or events 
upon which its existence depended; and that 
accordingly the implied gift or trust took 
effect in favour of those children in equal 
shares freed from any power in the trustees 
to determine proportions. It was also con- 
tended that the power had ceased to be 
exerciseable on the death of any child who 
had survived the widow, with the same 
consequence, viz., that the implied gift or 
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trust took effect freed from any exercise of 
the power. 

In their Lordships’ opinion none of these 
contentions can succeed. The decision cf 
the Court of Appeal appears ta them to be 
plainly right. 

Read according to their literal and 
natural meaning, the words used by the 
testator seem free from ambiguity. He 
has declared trusts of the income of his 
residuary real estate waich continue opera- 
tive during the lives of his children unless 
and until the event happens which brings 
the power into existence, and the trustees 
in fact exercise the power. 

While the widow was alive part of the 
income (not exceeding one-half) was pay- 
able to her or for her benefit; but since her 
death the whole income is available for such 
of the children from time to time as to the 
trustees shall appear most in need. 

The only express disposition of corpus is 
such disposition as will result from the 
exercise (if any) by the trustees of their 
power of dividing the estate, and their 
Lordships find themselves unable on the 
language of this will toimply any other gift 
or trust of corpus. Neither can they say 
that any uncertainty exists in relation to 
the event or events which give rise to the 
power. The trustees have experienced no 
difficulty during the widow’s survivorship: 
(a period of over 18 years) and down to the 
present time in estimating the varying 
needs of the different children, and their 
Lordships see no reason to suppose that 
they will experience any difficulty in appre- 
ciating the fact, if it ever comes about, that 
no child is in need of assistance with the 
resulting corollary that all are unembarvass- 
ed financially. 

Nor can their Lordships accept the view 
that the power of dividing corpus ceased on 
the death of George Ii. Magee. In their 
opinion it is a power which the trustees can 
exercise ifat any time after the widow’s 
death it appears to them that none of the 
children then living are in need of assist- 
ance but are all financially unembarrassed. 

As M. A. Macdonald, J. A., in his careful 
and lucid judgment points out the power to 
divide corpus may never become exercise- 
able, or (even if it becomes exerciseable) 
may never be exercised, with the result 
that intestacy may ensue. But though a 
Court may of two possible constructions 
prefer that one which avoids an intestacy, 
there is here no room for such a considera- 
tion in view of the clear language used by 
the testator; nor indeed would such an 
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ultimate disposition of the testator’s prop- 
erty appear in this case to be of necessity 
unreasonable. 

Their Lordships are of opinion that the 
order of the Court of Appeal of British 
Columbia was right and that this appeal 
should be dismissed. They will humbly 
advise His Majesty accordingly. 

. They think, however, that it is a proper 
case in which they should order that the 
costs of all parties of this appeal should 
be taxed as between solicitor and client 
and paid out of the testator’s residuary 


estate. 

D: Appeal dismissed. 

Solicitors for the Appellant:—Messrs. 
White & Wasbrough. 

Solicitors for the Respondents.—Messrs. 
Gard Lyell & Co. and Charles Russell 


& Co. 
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ALLAHABAD HIGH COURT 
First Civil Appeals Nos. 114 and 115 
of 1933. 
April 21, 1936 
THom AND RAOHAPAL SINGH, JJ. 
ABDUL MUGHNI KHAN—Dzrenpant 
— APPELLANT 

' versus 
Musammat FARKHUNDA BIBI—PLAINTIFF 

` AND ANOTHER— DEFENDANT—RESPONDENTS 

‘Transfer of Property Act (IV of 1882), s. 52— 
General power under, if can be cut down—Jurisdic- 
tion—Mortgagee of share in mouza obtaining decree 
and purchasing it—Prior lease of entire mouza— 
Civil Court's jurisdiction to declare lease not binding 
—Relief for possession and mesne profits—Plaintiff 
must have recourse to Revenue Court. 

. The general power which the Civil Courts have, to 
give effect tothe provisions ofs.52, Transfer of 
Property Act, cannot be inferentially cut down, 
because the Revenue Court in a suit for a declaration 
and mesne profits may have to record a decision as 
to whether a lease is invalid in view of the provisions 
of s, 52, Transfer of Property Act. | 

“Where the mortgagee of a share ina mouza obtains 
a decree on the mortgage and purchases the property 
in execution thereof, but before the sale in his favour, 
the entire mouza.is leased out by the mortgagor and 
his co-sharers, the mortgagee purchaser is entitled to 
have recourse to the Civil Courts for a declaration 
that the property which he purchased was not bur- 
dened with a lease, inasmuch as the lease was execut- 
ed during the pendency of a suit in which the prop- 
erty leased was directly and specifically in issue, 
and he must have recourse to the Revenue Court 
for possession of the property in suit andfcr mesne 
profits. Aziz Fatima v. Makuni Lal (3), follow- 


d. 
z Messrs. M. Wali Ullah and N. Upadhiya, 


for the Apppellant, 
Mr. M. N. Raina, 


dents, 


the. 
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Judgment.—This is a defendant's appeal 
arising out of a suit for possession of 
properties specified in the plaint and for 
the recovery of mesne profits. The ques- 
tion raised in the appeal is a short and 
simple one. The facts may be briefly, 
stated. Defendant No. 2 cn Septembar 18, 
1924 executed a simple mortgage deed by 
which he mortgaged his one-quarter share 
of Mauza Kakarghata to the plaintiff. The 
plaintiff brought a suit on the footing of 
the mortgage and obtained a decree on 
May 12, 1928. The decreeshe put into 
execution. The mortgaged property was 
auctioned and purchased by the plaintiff 
herself on November 21, 1928. Prior to 
the auction-sale, namely, on April 20, 1928, 
the mortgagor and his co-sharers executed 
a theka whereby they leased the property 
in suit and the shares of the other” co- 
sharers fora period of twelve years to 
defendant No. 1. Following upon the 
execution of this theka defendant No. 1 
obtained mutation in respect of the entire 
property leased in his favour. 

The plaintiff filed the present suit in 
which she prayed for possession of the 
property which was mortgaged and which 
formed part of the property which was 
leased under the lease of April 20, 1928 
and the sum of Rs. 234-10-0 in name of 
mesne profits, The learned Subordinate 
Judge has held that the plaintiff must 
have recourse to the Revenue Qourt for 
possession of property purchased by her 
and for the mesne profits due to her. He 
has, however, granted a declaration in 
favour of the plaintiff that the lease 
of April 20, 1928, is not binding upon the 
plaintiff by virtue of the provisions of s. 52, 
Transfer of Properly Act. 

It appears from the judgment of the 
learned Subordinate Judge lihat the ques- 
tion asto whether the lease was void in 
respect of the mortgaged property under 
the previsions of s. 52, Transfer of Pro- 
perty Act, was referred to the Revenue 
Court for decision. The Revenue Court 
held that the theka of April 20, 1928 was 
a transfer of property afecting the rights 
of the plaintiff within the meaning of 
s. 52, Transfer of Property Act, and as such 
was void against the plaintiff. Learned 
Counsel for the appellant advanced two 
arguments in appeal. He contended in 
the first instance that the learned Sub- 
ordinate Judge was not entitled to grant 
a declaration ihat the lease of April 20, 
1928, was not binding on he plaintiff, 
inasmuch as there wasno prayer for such . 
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‘a declaration in the. plaint. Prayer (d), 
however, may be taken to include such 
a declaration. This prayer is as follows: 

’ “Besides or in place of the reliefs sought, any 
éther reliefs that may be deemed beneficial by the 
Court may be granted tothe plaintiff.” 

. The learned Counsel for the appellant 
contended in the second place that the 
learned Subordinate Judge had no juris- 
diction to grant the declaration that the 
lease was not binding upon the plaintiff. 
The proper forum, he contended, to de- 
Gide the validity of the lease in question 
was the Revenue Court. The Revenue 
Court, he maintained, alone could grant 
possession and award mesne profits. Before, 
however, the Revenue QOourt could pass 
a decree awarding possession and mesne 
profits, it would in the first place have 
to come to the decision that the lease 
was" void so far as the mortgaged prop- 
erty was concerned. Since it was within 
the competency ofthe Revenue Court to 
decide incidentally that the lease was in- 
valid to phis extent, learned Counsel 
maintained that the jurisdiction of the 
Civil Court was inferentially excluded. 
In support of this argument learned Coun- 
selreferred-to the cases in Sher Khan v. 
Debi Prasad (1) and Fateh Singh v. Gopal 
Narain (2). It appears from a considera- 
tion of the decisions referred to that there 
isa difference of opinion in this Court as 
to the extent of the jurisdiction of the 
Civil Court under s. 52, Transfer of Property 
Act. In the earlier case cited, namely 
Sker Khan v. Debi Prasad (1), it is clear 
from the judgment of Chamier, J. that 
his view was that the Civil Court had 
jurisdiction to declare a lease invalid under 
the provisions of s. 52, Transfer of Prop- 
erty Act. 

-Inthat case, however, he did not dis- 
sent from the decision of Piggot, J., be- 
cause he took the view that the earlier 
decisions formed a cursus curiae to the 
effect that the Revenue Court alone could 
grant such a declaration. In Aziz Fatma, v. 
Makund Lal (3), Pullan and Niamat 
Ullah, JJ., held that the Civil Court 
could grant a declaration that a lease was 
void in the circumstances similar to those 
which obtain in the present case. Upon 
a consideration of the authorities, we are 


(D) 37 A 254; 28 Ind. Cas, 602; AIR 1915 All. 84, 
13 A LJ 364. 

(2) 23 A LJ941; 89 Ind. Cas, 1013; AI R1925 All. 
637; L R 6 A-206 Rov; 48 A 88 (F B). 

(3y (1932) A L J 572; 139 Ind. Cas. 166; A IR 1932 


All. 480; Ind, Rul. £1932) All. 541; 16 R D 597; L R14 
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case which was decided by Pullan and 
Niamat Ullah, JJ. It appearsto us that the 
general power which the Civil Cour!s have 
to give effect to the provisions of s. 52, 
Transfer of Property Act, cannot be in- 
ferentially cut down, because the Revenue 
Court in a suit for a declaration and 
mesne profils may have to record a deci- 
sion as to whether alease is invalid in 
view of the provisions of s. 52, Transfer of 
Property Act. Apart from that, however, in 
the present case we have no difficulty in 
holding that the learned Subordinate 
Judge had jurisdiction to grant the de- 
claration which he has given. The plain- 
tifs remedy against defendant No.1 in 
the Revenue Court could only be 
under s. 44, Agra Tenancy Act. Section 44 
is in the following terms: 

“A person taking or retaining possession ofa 
plot or plots of land without the consent of the 
land-holder andin contravention of the provisions 
of this Act shall be liable to ejectment on the 
suit of the land-holder and also to pay damages 
which may. extend to four times the annual rental 


value at the rates applicable to statutory tenants 
under s. 59, 


Now in the present case 
No.1 can claim tobe in possession with 
the consent of the land-holder inasmuch 
as the lease was granted not only by the 
mortgagor ofthe property in dispute but 
by his co-sharers. In these circumstances 
whilst we indicate our inclinati‘n to follow 
the decision in Aziz Fatma v. Makund 
Lal (3), we do not consider it necessary to 
decide the general principle which has’ 
been raised by learned Counsel for the 
appellant. We consider that in the cir- 
cumstances the plaintiff was entitled to’ 
have recourse to the Civil Courts for a 
declaration that the property which he 
purchased was not burdened with a lease, 
inasmuch as this lease was executed dur- 
ing the pendency ofa suit in which the 
property leased was directly and specifi- 
cally in issue. Inthe result we dismiss 
the appeal No. 114 of 1933. We have 
indicated our view that the plaintiff must 
have recourse to the Revenue Court for 
in suit and 
for mesne profits, and in these circumstances 
we dismiss First Appeal No.115 of 1933. 
In the circumstances the parties will bear 
their own costs in both the appeals. 

N. Appeals dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 1282 of 1931 
December 19, 1935 
VENKATARAMANA Rao, J. 
NAGARATHNA MUDALIAR—Derenpant 
No. 1—APPELLANT 
versus 
SAMI PILLAI AND ANoTHER—PLAINTIFRS 
AND DEFENDANT No. 2— RESPONDENTS 

Easement—Right to drain water brought for agri- 
cultural purposes on to lower land—Lost grant— 
Easement by prescription, how obtained— Lost grant, 
if can be applied to ryotwari holdings—Limitation 
Act (IX of 1908), ss. 26,.27. : 

The known methods of acquiring as easement by 
prescription under the Indian law are: prescrip- 
tion under the Easement Act where it is applicable, 
prescription under ss. 26 and 27 of the Limita- 
. tion Act and claim founded on lost grant. Preserip- 
tion at Ccmmon Law as understood in England 
cannot be availed of in India. [p. 768, col. -2.] 

[English and Indian case-law referred t.] 

If fora sufficiently long time water brought on 
to the upper land by artificial means for agricul- 
tural purposes is allowed to pass without inter- 
ruption by the proprietor of the lower land into 
it one can easily infer a custom and that. the 
` customary conditions of the locality require such 
user. The doctrine of lost grant can be invoked 
in aid of the inference of such a custom, Derry 
y. Sanders (6), referred to. [p. 766, col. 2.] 

[Case-law referred to.] 

The estate of a ryotwari proprietor is an estate in 
the soil and possession is with him though the 
property may be said tn be in the Government. 
The estate of a ryotwari proprietor is also herit- 
able and alienable. He has a sufficient estate to 
support a grant of an easement. He would be a 
capable granter as understood in English Law, for 
the application of the doctrine of lost grant. 
Kunjammal v. Rathinam Pillai (9), referred to. [p. 
769, col. 1.) 

Appeal against the decree of the Court 
of the Subordinate Judge of Tiruvarur in 
A.S. No. 6 of 1930 preferred against the 
decree of the Court of the District Munsif 
of Trivarur inO. S. No. 262 of 1927. 

Mr. T. M. Kirshnaswami Iyer, for the 
Appellant. ne 

“Judgment —The plaintiff is the owner 
of Survey No. 148 and a portion of Sur- 
very No. 147 in the village of Amoor. The 
2nd defendant isthe owner ofthe rest of 
Survey No. 147. .The Ist defendant is 
the owner of Survey No. 158 whichis ad- 
jacent to Survey No. 147, and east of it 
but situate in the village of Overkudi. 
The suit is for declaration that the plaint- 
iff is entitled to discharge not only the 
rain water but also the water utilised 
for irrigation purposes brought on to his 
land from an adjoining irrigation channel 
into the land of the Iss defendant through 
Survey No. 147 and fcr an injunction res- 
training the lst defendant from causing 
obstruction to the flow. 


Mad 
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The plaintiff's case is that the lands, 
Survey Nos. 148 and 147 and high level 
lands and Survey No. 158 is land on a 
lower level, that from-a long time the 
water which fell on the plaintifi’s land 
always used to be drained through Sur- 
vey No. 147, then into Survery No. 158 
through a Madai in a bund which divided the 
field of No. 147 from No.158 and then empti- 
ed itself into what is called Vadigal Odai 
which finally emptied itself into the river 
Vettar, that tLe lst defendant who pur- 
chased Survey No. 158 recently began to 
obstruct the flow which has been enjoyed 
from time immemorial, that originally the 
lands were rainfed but subsequently in 
1891 they became ordinary irrigated wet 
lands by an arrangement with the owners 
of the neighbouring village Pulangudi to 
get water through their irrigation chan- 
nel and for nearly over a period of 30 
years upto the date of obstruction in 1923 
he has been irrigating the said lands and 
discharging the water through Survey 
No. 158 and there is no other outlet for 
the flow. Theclaimas laidinthe plaint 
is as follow: 

“From time immemorial the waters in Survey: 
Nos. 148 and 117 used to drain themselves through 
the lands of the 2nd defendart in the north-eastern 
portion of Survey No. 147 into Survey No. 158 and 
there waters will ultimately drain themselves 
through a channel lying between Survey Nos. 158 
and 157 into Vadigal Odai also shown in the plan. 
This kind of drainage has been going on from 
time immemorial and the plaintiff and his predeces- 
sors-in-title have been enjoying such right of drain- 
age from before the remote memory of man as a 
right continuously and without interruption. The 
plaintiff and his ancestors have thus acquired an 
easement right to drain the waters in Survey 
Nos. 148 and 147 as above indicated into the lands 
of the defendant. 

Moreover, the geographical configuration of the 
lands and the relative position of the lands is such 
that the above lands of the plaintiff could not and 
did not drain themselves in any other manner. On 
the north of the plaintiff's lands there isthe porom- 
boke footpath (hayan karai) a very high embank- 
ment on the west and south of the plaintiff's lands, the 
lands are higher in level than the plaintiff's lands,” 

The prayer is that it be declared that 
the plaintiff has got an easement right to 
drain the waters. of his lands in Survey 


‘Nos. 148 and 147 in the village of Amoor 


into Survey No. 158 of Overkudi village 
through the lands of the 2nd defendant in 
the north-eastern portion of Survey No. 
147. 

The defence is that the plaintiff never 
had any right to drain the -water in the 
manner contended for nor was such right 
exercised as is alleged in the plaint, that, 
the geographical configuration is not ag- 


( 


- 1938- 
alleged by the plaintiff, that he has al- 
Ways been draining the water through an 
-escape sluice intothe Vettar along the 
north-west of Survey No. 148. 

The learned District Munsif dismissed 
the plaintiff's suit but the learned Subor- 
dinate Judge gave a decree for the 
plaintiff. 

The geographical configuration of the 
-land has been found to be as described 
by the plaintiff. Survey Nos. 148 and 147 
are admittedly on a higher level than 
Survey No. 158. The general slope of 
the lands is from west to east. All the 
said lands are sonth of the riven Vettar 
and there isa high embankment on the 
north of survey Nos. 148 and 147. The 
western boundary of Survey No. 148 is on 
a higher level. Itis also found that the 
water from the plaintiff's land drains it- 
self eastward into the Ist defendant's 
field and emptied itself into the 
Vedigal Odai. ‘The Vedigal Odai 
starts from Survey No. 158 and goes 
in a northerly direction joining the Vettar 
in the east after passing through Survey 
Nos. 154 and 158. Survey Nos. 148 and 
147. were till 1897 admittedly manavari 
“and they were not irrigated by any ir- 
rigation channel. In 1991 an agreement 
was entered into between the mirasidars 
.of Poolangudi the adjoining village on 
the west and the predecessors of the 
plaintiff by which water from Poolangudi 
channel was taken to irrigate the plaint 
lands. It may also le noticed that Poo- 
langudi irrigation channel is shown in tke 
diglot register as an irrigation source for 
Survey No. 148. At the time of the agree- 
ment with the Poolangudi mirasidars there 
was no other course for the waler to 
drain itself fromthe plaint lands than by 
passing through ihe village of Overkudi. 
Jt has also been found by the learned 
Subordinate Judge that until 1921 even 
the drainage waters from 
Poolangudi passed tLrougnh the plaint lands 
in an easterly direc‘ion and then to the 
village of Overkudi tothe land of the 
lst defendant and then- emptied itself 
into the Manjadi Odappwu, a breach in the 
_ Vettar and when the Odappu was closed 
the Poolangudi mirasidar by approaching 
the Government had a portion of the 
bund onthe northern side of that village 
at northern extremity of Survey No. 148 
and had a sluice built for the water to 
escape through it and it is also found by 
the learned pubordinate Judge that the 
drainage water from the plaintiff's lands 
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cannot pass through the sluice which the 
Poolanpudi mirasidars have provided for 
themselves as the escape lies in a westerly 
direction. The learned Subordinate Judge 
also found that from 1891 to 1923 all the 
water on the plaintiff's lands both rain 
water as wellas water brought on for 
irrigation purposes was being sent down 
through the lands of the lst defendant 


openly and without interruption. On these 
findings the learned Subordinate Judge 
was of opinion that the right of ease- 


ment as claimed by the plaintiff was 
proved. He held that the enjoyment for 
30 years gave riseto an easement, that 
the enjoyment had been of right and such 
rights have been generally recognised as 
customary rights and not governed bys. 15 
of the Easement Act. Mr. T. M. Krishna- 
swami Iyer forthe lst defendant raised 
the following contentions: (1) Though 
the plaintiff might have a natural right to 
drain rain water which fell on his land, he 
had no right to discharge water brought 


-on to his land for irrigation purposes ; (2) 


The inference of a customary right by 
user for 30 yearsshould not have been 
drawn as no lost grant or custom was 
pleaded in the plaint and in the absence 
of such pleading it will be practically 
making outa new case for the plaintiff. 
(3) Such a customary right based on lost 


grant cannot in law be inferred having 


regard to the fact that the landsin suit 
are ryvtwart lands. . 

It is settled law that the owner of a land 
on a higher level is entitled to send down 
water which naturally flows on to his land 
into a lower land whether the said water 
flows ina definite channel or not. Itis a 
natural right inherent in property and as 
described by Lord Watson in Young ve 
Bankier Distillery Co. (1) : 

“It is an incident of propsrty arising from the 
relative levels of their respective lands and the 
strata below.” | ss, h 

This principle is embodied in illustration 
(i) tos. 7 of the Easements Act, which runs 
thus : ? i 

“The right of every owner of uppor land that 
water naturally rising in, or falling on, such land, 
and not passing in defincd channels, shall be allow- 
ed by the owner of adjacent lower land, to run 
naturally thereto.” 


This right is not limited to merc rain 
water falling directly on the land or water 
flowing in a natural stream over the land. 
It has been extended to spring water on the 
land or to water which the proprietor might 
by operations on the land suchas sinks 


(1) (1893) A O 691; 69 L T 838; 58J P10 < 
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ing a well or opening a fountain might 
cause the water to flow. In Sankarappa 
Naicker v. Pari Naicker (2), the following 
passage from Kerr on Injunctions was cited 
to show the extent of the right as under- 
stood in English Law : 

“The owner of land lying on a lower level is 
subject to the burden of receiving water which 
drains naturally or in the course of ordinary agri- 
cultural operations euch as by deep ploughing, from 
land on a higher level.” 

Sadasiva lyer, J. in Doraswami Mutriyan 
v. Nambiappa Mutriyan (8), was inclined 
to extend this right evento water brought 
onto the land for irrigation purpose. He 
observed: 

“T think also that even if the water that is 
brought according to the custom and usages of the 
country along irrigation channels upon the land, 
the right to pass it on to a land of a lower level 
may be spoken of as a ‘natural right’ without 
much violence to language.” 

Of course in this view Phillips, J., did not 
concur because he was of opinion that 
the words “natural right” could not be ex- 
tended to water brought on to the land 
for irrigation purposes. The learned Judge's 
view isin accordance with the principle 
laid down in the English cases noticed in 
Sheikh Hussain Sahib v. Pachipulusu Sub- 
bayya (4). Asstated by Lord Watson in 
Young v. Bankier Distillery Co. (1) : 

“The lower heritor is under no legal obligation 
to receive foreign water brought to the surface of 
his neighbouring property by artificial means.” 

Whether this doctrine should be strictly 
applied to an agricultural country like India 
is a matter for consideration. In fact the 
observations of Sadasiva Iyer, J., must be 
deemed to have been made with reference 
to the conditions of this country. In Kasia 
Pillai v. Ganesmuthu Kumaraswami Pillai 
(5). Madhavan Nair, J., after referring to 
the dictum of Sadasiva Iyer, J., observed 
that except this dictum there is no authority 
to support the view that the natural right 
can be applied to water coming on the 
upper land for agricultural operations. But 
he nevertheless Jaid down : 

“It appears to us that in India, the right of an 
agriculturiss to drain off into the lower lands 
the water brought into his land for ordinary agri- 
cultural operations is a customary right. He is 
entitled to do so by custom; otherwise, it will be 
impossible to carry on agricultural operations success- 
fully.” 


(2) 38 M 149; 21 Ind Cas. 62; (1913) M W N 640; 25 
ML J 276. f É 

(3) (1918) M W N 167; 44 Ind. Cas. 500; 23M L T 

0 


(4) 49 M 441; 94 Ind. Cas. 677; 50 ML J 877; 
(1926) M W N 370, ATR 1926 Mad. 449; 24 L W 641. 
- (5) 52 M 426; 118 Ind. Cas. 287; 29 L W 346; At 
Ri 29 Mad. 337; 56 M L J 311; Ind, Rul. (1929) Mad. 
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Thus Madhavan Nair, J., though he was 
not inclined to support the right as anatural 
right, would do so on the basis of custom hav- 
ing regard to the conditions of this country. 
No doubt in that case custom was pleaded. 
But the learned Judge enunciated the prin- 
ciple as a matter of general application. 
In my opinion if for a sufficiently long 
time water brought on to the upper land 
by artificial means for agricultural pur- 
poses is allowed to pass without interrup- 
tion by the proprietor of the lower land 
into it one can easily infer a custom and 
that the customary conditions of the locali- 
ty require such user. The doctrine of 
lost grant can be invoked in aid of the in- 
ference of such a custom. An illustration 
of a case where a customary right was in- 
ferred by the application of the doctrine 
of lost grant is Derry v. Sanders (6), where 
a right of way was asserted by one copy- 
holder against the land owned by another 
copy-holder both holding under the same 
lord of the manor. In that case Bankes, L. J., 
observed as follows : 

“In view of the rule that a legal origin must 
be presumed, if such an origin is possible, I think 
that the length of user in the present case of the 
disputed way is sufficient tofound the presumption 
that the necessary custom existed in the manor of 
Longdon.” | f : 

The principle upon which the doctrine of 
lost grant is based is explained by Channel, 
J. In East Stone House Urban Council v. 
Willoughby Brothers, Ltd. (7) thus : 

“T should be glad to be able to decide the case 
by the doctrine commonly referred to as that 
of a lost grant, that is, the 1uls which says that 
on long continued user or possession being proved 
anything requisite to give that user and possession 
a legal origin ought to be presumed by the 
Court. This doctrine has long been known to our 
law, but in recent times it has been applied ‘more 
widely and to a greater variety of cases than for- 
merly. It is, in my opinion, a most useful doctrine 
and enables the Court to avoid interfering with 
user and possession in cases not covered by the 
statutes of prescription and limitation, though within 
the mischief these statutes were intended to re- 
medy.” 

To invoke the doctrine of lost grant no 
length of time is necessary. In Chintamani- 
rao v, Ramchandra Govind (8), it was pre- 
sumed from user extending overa period 
between 1886 and 1910. In Kunjammal v. 
Rathinam. Pillai (9) and. Muthu Guundan v. | 


(6) (1919) 1 K B 223; 88 LIK B 410; 120 L T 194; 
638 J 115; 35 T L R105. 

(7) (1902) 2 K B 318 at p. 332; 71 LJ KB 873; 
87 L T 366; 50 W R 698. 

(8) 56 B 82: 137 Ind. Cas, 881; 3: Bom. UR 92; A 
I R 1932 Bom. 130; Ind. Rul. (1982) Bom. 347, > 

(9) 45 M 633; 66 Ind. Cas, 11; 15 L W 266; (1922) 
x ' N 143; A I R 1922 Mad. 5; 3LMLT 150; 42M 

YA : = 
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Twenty years user was held sufficient. In 
Rambhai Dhabhai v, Vallabhai Jhaverbhat 
(11), at p. 1034* Shah, J., observed: 

“16 has been suggested in the course of the 
argument before us that immemorial user or ancient 
right cannot be inferred from user extending over 
a period of 35 years, but no case has been cited to 
us in which the minimum limit of time, which 
would justify the inference as to jmmemorial user, 
has been laid down. It would appear from the 
observations in the case of Rajroop Kuer v. Abdul 
Hussain (12) that their Lordships did not lay any 
particular emphasis upon the number of years so 
jong as it was in excess of twenty years.” 

Crump, J., in the same case observed at 
p. 1037 *: 

“With reference to the ancient user which the 
District Judge has held established he came to the 
conclusion that from the evidence in the case, which 
shows an user of at least 35 years as also frm 
the situation of the property considered in the light 
of the plaintiff's admitted right to use water from 
the well, the inference was that when the well was 
built, the persons using the well, of whom the 
plaintifs ancestor was admittedly one agreed be- 
tween themselyee that the plaintiff should take 
_water by the shortest route to his land. That 
appears to me to be a finding of fact and I do 
not see that in arriving at that finding the learned 
District J udge has fallen into an error of law.” 

In fhis case having regard to the plaintiff's 
admitted right by reason of the situation of 
the property to discharge water falling on 
-his land on to the land of the lst defendant 
it may well be said that when the plaintiff 
by reason cfthe agreement with the Pool- 
-angudi miraisdars brought on the water 
from the -Poolangudi channel for agricul- 
tural purposes and let down the water, 
-the lst defendant's 
agreed that such watercan be discharged 
in accordance with the mamool which 
.existed In regard to the rain water. The 
learned Subordinate Judge found as a fact 
user for nearly 30 years. As Crump, J. 
said inthe Bombay case, the Subordinate 

Judge here in arriving at this finding hes 
-not fallen into any error of law. 

In this connection I have to notice two 
main arguments of Mr. T. M. Krishnaswami 
-Tyer. One is that thcre is no pleading of 
any customary right cr a right based ona 
lost grant. I do not agree with him jn 
‘this view. He has also contended that what 
was alleged in the plaint is only immemo- 
rial user which can only mean user to let 
down rain water and not water which in 
1891 by arrangement with the neighbour. 
. (10) 31 Ind. Cas, 528; 29 M L J685;18MLT 476; 
2 L W 1107; 1916)1 M W N 113. 

(11) 45 B 1027 at p. 1034; 62 Ind. Cas. 
Bom. L R 422 

(12) 6 O 394. 


*Pages of 45 B,—[ Hd] 
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ing land-owners was brought on to the land 
by artificial means. Nodoubt in so many 
words lost grant or customary user are 
not mentioned in the plaint. The distic- 
tion between water brought on to the 


land by artificial means and water 
naturally falling to the land was also 
not made. But the necessary allegations to 


found such a right are there. To infer 
a doctrine of lost grant ora claim based 
on prescription all that is necessary to 
be alleged is long, continual and peaceful 
possession. Where these incidents are 
found the Court will, if possible, presume a 
grant of the right in question. 

The contention of Mr. T. M. Krishna- 
swami Iyer based on the use of the words 
“time immemorial” as referring only to 
discharge of rain water is sgain not ten- 
able because you cannot give a literal 
interpretation to the words “time im- 
memorial”. They are words borrowed from 
English Law and as explained in Chintamani 
Rao v. Ramachandra Govind (8) by 
Tyabji, J., 

“It has a connotation that obviously cannot be 
applicable to Indian Society and circumstances,” 

Tt must be taken to mean long user from 
which title may be presumed. 

The other argument of Mr. T. M. 
Krishnaswami Iyer based on the fact that 
the land is ryotwari land requires some 
notice. His argument is that all the lands 
are held under the Government, a common 


‘landlord, and no title by prescription or 
-lost grant can be acquired by one tenant 


against another as on prescription or lost 
grant presupposes grant by an owner in 
Jee and an acquisition by an owner in 
fee. He relied very strongly fır this proposi- 
tion on Wheaton v. Maple & Co. (13). 
Kilgour v. Goddes (14) and also Chin- 
nasamt Goundanv. Balasundara (15). He 
relied upon the following passage of Lord 
Lindley, L. J. in Wheaton v. Maple & Cu. 
18): i 
| IA whole theory of prescription at Common 
Law is against presuming any grant Or covenant 
not be interrupt, by or with any oue except an 
owner in fee” 
and that of Lopes, L.J. in the same case 
at p. 68* 

“ if mast be such un casement as absolutely binds 
the fee in thé land.” 


(13) (1893) 3 Ch. D 48; 62 L J Ch. 963; 69 L'I 207; 
al WR 677. 

(14) (1904) 1 K B 457; 73 L J K B 233; 90 LT 
601; 52 W R 438; 20 T L R 240, 

(15) 40 L W 514; 152 Ind. Gas. 216; 67 M L J 262; 
A LR 1931 Mad, 875; 7 R M 200; (1931) M W N 

* Page of (1673) 3 Ch. D. Wd ; 
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upon the English Prescription Act under 
which in the words of A. L. Smith, L.J. 
at page 72*: 

“A person cannot obtain an absolute and inde- 
feasible right within the meaning of the statute 
unless by the user he can get a right against all. 
If he does not get, he gets no absolute and inde- 
feasible rights within the section.” 

Under English Law the three legal 
methods by which prescriptive rights can 
be claimed are: (1) prescription at common 
law; (2) claims based on lost grant ; and 
(3) prescription under the Prescription Act, 
1832. As regards prescription at common 
‘law the time prescribed by law is “time 
whereof there is no memory of man to 
the contrary.” Later it was cut down by 
statutes but as it was found in practice 
that a claim by prescription at common 
‘law could often be defeated by showing 
that the grant originated since 1189, what 
“is called the doctrine of lost modern grant 
was resorted to. The Prescription Act was 
also passed to lessen the period of prescrip- 
tion. As stated in Halsbury, Vol. 11, p. 300T 

“The doctrine of a lost modern grant is in gene- 
ral only used as ancillary to a claim to prescrip- 
tion at Common Law, and is resorted to in cases 
-where for some reason prescription at Common Law 
or under the provisions of the Prescription Act, 
1832, cannot be adopted.” 

Prescription under the statute was only 
one of the modes by which a person could 
lay claim to his title and it do not 
preclude a person from claiming acquisi- 
tion of an easement by any other mode. 
In English Law there seems to be difference 
in view whether the acquisition of an‘ease- 
ment by prescription or lost grant should 
only be by an owner in fee, tes if the 
presumed grant must be an absolute one, 
That seems to have been the view taken 
in Wheaton v. Maple & Co. (13) and Kilgour 
v.. Gaddes (14). But there is also authority 
for the view ihat it need not be absolute, 
In fact in Bright v. Walker (16). Parke, J., 
observes : 

“Before the Prescription Act this possession would 
indeed have been evidence to support a plea or 
claim by a non-existing grant from the termor, in 
the locus in quo, to the termor under whom the 
plaintiff claims, though such a claim was by no 
means a matter of ordinary occurrence.” 


though under the statute it must be 
absolute and valid against all. The same 
view was taken in Hast Stone House Urban 
Council v. Willoughby Bros., Ltd. (7) 
by Channel, J.: 

(16) (1834) LOM & R21) at p, 217; 4 Tyr 502; 3 L 
J (x. s) Ex. 250; 40 R R536; 48 E R 545. 

*Page of (1893) 3 Ch. D.—[Ed. 

{See let Edition, Para, 530, page 265,—[Zd.] 
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“It can be applied between termors when there 
is a difficulty in applying the statutes owing to 
the free holders not being bound.” 

But even in English Law where the 
nature of the interest is such that it can 
be practically assimilated to that of an 
owner in fee though not strictly an inter- 
est in fee such a presumption can be made. 
In Derry v. Sanders (6) where the question 
arose with reference to a copy-holder ac- 
quiring a right of easement against an- 
other copy-holder holding under the same 
lord of the manor, Bankes, L. J. after 
teferring to the rule that a tenant for 
years or for life could not make a grant 
of a right of way over land in his occupa- 
tion by virtue cf this interest’ as such 
tenant was inclined to the view that the 
same may noi be applicable toa case of 
a copy-holder. He observes : 

“One question, however, in the present case is 
whether a tenant by the copyhold is m the same 
position.” 

“In Eardley v. Granville (17), Jessel, M. R. states 
the position of the copy-holder thus: ‘The estate of 
a copy-holder in an ordinary copyhold (for it is an 
estate) is an estate in the soil thoroughout... .. 
The possession is in the copy-holder; the propert 
is in the lord.” . 


I think there is good ground for saying 
that a tenant by the copyhold whereby 
ihe custom of the man or his estate is an 
estate of inheritance has a sufficient estate 
to support a grant by him ofa right of 
way over his copyholds. The known 
methods of acquiring as easement by pres- 
cription under the Indian law are: (1) pres- 
cription under the Easement Act where it is 
applicable: (2) prescription under ss. 26 
and 27 of the Limitation Act; (3) claim 
founded on lost grant. Prescription at 
Common Law as understood in England 
cannot be availed of in this country. 
Before the Limitation Act of 1871, the 
Courts were requiring 20 or 30 years 
user following the English precedents. 
As the Privy Council referring to prescrip- 
tion under the statute observed in Rajrup 
Koer v. Abdul Hossein (12) 

“The statute is remedial, and is neither prohibi- . 
tory ncr exhaustive. A man may acquiro title 
under it who has no other right at all, but it docs 


not exclude or interfere with other titles aud modes 
of acquiring easement.” 


There is thus nothing to prevent a 
claim to title by lost grant being made 
under the Indian law apartfron s. 15 of 


the Easements Act and no claim is found- 
ed on s. 15 of the Act in this case and 


Mr. Raja Iyer conceded that he is not" 
selting up any claim under the section. 
The question, therefcre, is whether ihe 

(17) (1876) 3 Ch, D 826; 45 L J Qh, 66; 34 L T 609; 
24 W R 528, 
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strict principle of English Law that only 
where an absolute grant is pcssible you 
shoald invoke the doctrine of lost grant 
should be applied. to India. I may say 
at once thatin Koyyammu v. Kitkammoo (18) 
divergent views have been taken, Abdur 
Rahim, J. holding that English Law should 
be applied and Phillips, J., holding that hav- 
ing regard tos, 8 and other sections of the 
Easements Act the strict theory of English 
Law is not applicable. Whichever view is 
correct, in my opinion, the principle ap- 
plied by Bankes, L. J. to the case of a 
copyhold can legitimately be applied to 
the case of a ryotwari proprietor. Though 
copyhold isnot a freehold., Bankes, La. J. 
stated he has sufficient estate to make a 
grant of easement for making the theory 
of lost grant applicable. It may equally 
be said that the estate of a ryotwart 
proprietor is an estate in the soil and 
possession is wilh him though the pro- 
perty may be said to be inthe Govern- 
ment. The estate of a ryvtwart proprietor 
is also heritable and alienable. He hes a 
sufficient estate to support a grant ofan 
easement. He would be a capable granter 
as understood in English Law, for the 
application of the doctrine of lost grant. 
Therefore, in this View it is unnecessary 
to consider the- correctness or otherwise of 
the interpretation placed by Varadachariar, 
J. on s 15 of the Easements Act in 
Chinnasami Goundan v. Balasundara (15) 
in this case. I am, therefore, of opinion 
that on the findings in this case, the view 
of the learned Subordinate Judge that the 
enjoyment having been for more than 30 
years it should be deemed to be of right 
and the plaintifits claim should be upheld 
ty also Kunjammal v. Rathnam Pillai 
9). ANE 
-In the result, the second appeal fails 
and is dismissed with costs. Leave refused. 

AnD. Appeal dismissed. 


(18) 42 M 567; 50 Ind. Cas. 291; 37 M L J 28; 
(1919) M W N 305; 26 ML T 48; 10 L W 87. 
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in s. 423 (1) (a)— Whether applies to appellate 
order of acquittal—Complaint of offence under 


s. 193, Penal Code (Act XLV of 1860)—Power 
under s.195 (1) (b), if confined to parties oniy. 

Where a Court makes a complaint under s. 476, 
Criminal Proezdure Code, and no appeal is filed 
against it under e. 476-B, the accused cannot chal- 
lange the complaint itself before the Magistiate. [p. 
770, col. 1.] 

The words “that the accused bə re-tried ” in 
3. 423 (1), Criminal Procedur Code, do noi apply 
to a casa where thz order of acquittal is passed on 
appeal. 

Court has power to file a complaint of an offencs 
under s. 193, Penal Code, against a witness even if 
when he gave his evidences he was not doing so as 
a party tothe suit but as a witness. Nothing in 
s. 195 (D) (b), Criminal Procsdure Cede, confinee toe 
power of the Coart to persons who are parties to the 
proczedings. It is s. 195(1) (¢) which confines the 
power of ths Court to parties to the proceedings, 
ani thsre it is in respact of documents and mos of 
oral evidence. [p. 773, col. 1.] f p 

CO, A. against an order of the Additional 
Sessions Judge, Tharrawaddy, dated Decem- 
ber 16, 1935. 


Mr. E. W. Lambert, for the Crown. 

Mr. Ba Han, for the Accused. 

Judgment.—Tnis is an appeal filed by 
the Local Government agaiast the order of 
tne Additional Sessions Judge, Tharra- 
waddy, in Criminal Appeal No. 444 of 1935 
setting aside the conviction and sentence 
of imprisonment till the rising of the Oourt 
and a line of Rs. 75, or in default, three 
months’ further rigorous imprisonment, pass- 
ed upon the respondent under s. 193, renal 
Code. The appeal is on the ground that 
ihe Additional Sessions Judge erred in law. 
The prosecution was on a complaint tiled 
by the Township Judge, Zigon, in the Court 
of the Township Magistrate ot Zigon arising ` 
out of Civil Regular Suit No, 122 of 193k of 
the Township Court, Zigon. (N. N. Letch- 
manan Chettyar v. U Kadve and Ma Aye 
Myint.) Plaintif N. N. Letchmanan Ohe- 
ttyar filed an application for the prosecution 
of respondent under s. 193, Penal Code, in 
respect of certain siatements made in evi- 
dence in the course of the trial of the 
uit. 
i The Township Magistrate, after a full 
enquiry, convicted the respondent who then 
appealed to the Court of Session, first on 
the ground that the complaint was not 
maintainable, and secondly, that the 
offence was not proved. Without going into 
the facts of the case at all, the Additional 
Sessions Judge in a brief judgment, on the 
authority of three judgments published in 
the All India Reporter, set aside ihe convic- 
tion and sentence on the ground that tue 
complaint had not been filed in accordance 
with the provisions of s. 476, Criminal Pro- 


770 
‘cedure Code, which requires that the Court 
making a complaint shall first record a find- 
ing thatit is expedient inthe interesis cf 
justice that an enquiry should be held into 
the offence. What the Township Judge 
actually wrote is: ‘This is a ft case 
to make a complaint under s. 193, Penal 
Code, against the respondent.” 

Ihave great doubts whether the Addi- 
tional Sessicns Judge read the reports which 
he quotes. They are Nabani Nath v. Empe- 

- ror (1), Ramayya v. Emperor (2) and In re 
Chatur Jethaji (3). This third case was a 
case in which the Court to which application 
was made tofile a complaint refused to file 
One, and is therefore irrelevant. In Ramayya 
v. Emperor (2) the Magistrate who ordered 
a complaint to be filed does not appear to 
have come to any finding that the case was 
one in which a complaint should be filed. In 

‘Nabani Nath v. Emperor (1) there also 
appears to have been no finding whatever 
as tothe desirability of a prosecution. In 
Munuswami Naidu v. Emperor (4), which 
is also referred to by the Additional Sessions 
Judge, there was also certainly no finding 
such as is required bys. 476. 

In the present case the Township Judge 
found that the case was a fit case to make 
a complaint, and it is clear that this fitness 
can only have reference tothe wording of 
s. 476. Even, therefore, taking into con- 
sideration the cases quoted by the Addition- 
al Sessions Judge, his decision was wrong. 
There is, however, a more serious objection 
tohis decision. Section 47¢-B provides that 
when a Court has made a complaint under 
8.476 the party aggrieved may file an ap- 
peal. No appeal had been filed in the 
present case anditis certainly not open 
to the respondent to challenge the complaint 
itself. Dr. Ba Han for the respondent has 
not been able to quote any authority tome 
in which a conviction has been set aside 
on grounds which would have been avail- 
able for the accused in an appeal under 
s. 476-B, Criminal Procedure Code. Having 
come to this finding that the whole of the 
prosecution proceedings were bad, the 
Additional Sessions Judge did not go into 

d) A IR 1933 Cal. 147; 144 Ind. Cas. 88; (1933) 
Or. Cas, 224; 34 Cr. LJ 684; Ind. Rul. (1933) Cal. 


01, 
(2) A I R 1933 Mad. 67; 140 Ind. Cas. 323, (1933) 
Cr. Cas. 80; 38 Cr. LJ 960; 63ML J 670; 56M 
157; (1932) M W WN 1081; 36 L W 636; Ind. Rul. (1932) 
Mad. 851. 

(3) AIR 1932 Bom. 551; 140 Ind. Cas. 619; (1932) 
Cr. Ces, 768; 34 Cr. L J 33; 34 Bom. L R 1247; Ind, 
Rul. (1933) Bem. 1. 

G) AIR 1928 Mad. 783; 110 Ind.. Cas. 588; 29 
Cr, L J 732; (1928) M W N 229; 10 AI Cy, R 378, 
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the fasts of the case. It is suggested by 
Dr. Ba Han for respondent that the appeal 
should be remitted to the Sessions Court 
under s. 423 (1) (a), but to my mind the 
words “that the accused be re-tried” in that 
sub-secti n do notapply toa case where 
the order of acquittal is passed on appeal, 
and this Courtis, therefore, bound to come 
to a decision on the facts. 

It is necessary to go back. to the suit. 
The plaintiff filed his suit on one of these 
objectionable printed forms commonly used 
in the subordinate Courts, on a promissory 
note dated the 4th waning of 'Tawthalin, 
1293 B. E. (30-9-1931), now Ex. Ain the 
Township Magistrate’s trial record. The 
promissory note consists of a printed form 
in Burmese to which has been gummed 
apparenty a further sheet, a continuation of 
the same form, on which are three thumb 
prints. The body of the promissory note 
sets out that U Kadoe, Ma Aye Myint and 
Maung Pu borrowed Rs. 590 with interest at 
Rs. 1-10-0 per mensem. It is duly stamped, 
and the stamps are cancelled by the 
signatures “Kadoe,” “Ma Aye Myint” and 
“Maung Pu.” The claim was waived as 
against Maung Pu who was dead at the time 
of the suit. A written statement was filed 
by Ma Aye Myint denying that she had 
signed the promissory note or taken the loan. 
She also denied that any demand for payment 
had been made to her. Respondent U Kadoe, 
whois aretired Forest Ranger, fileda written 
statement denying that defendant No. 2, 
Ma Aye Myint, was present at the execution 
of the promissory note and alleging that 
the promissory note was executed not at 
Zigon but at Minhla. He further alleged 
that the third executant Maung Pu had come 
and asked him for Rs. 500 during the pen- 
dency of an insolvency case against Maung 
Pu, and (apparently) that Maung Pu had 
repaid plaintiff. He alleged that plaintiff 
had falsely inserted the signature and thumb, 
print of defendant No. 2 on the promissory 
note; and that the whole note.was therefore 
Vitiated. He requested that the insolvency 
proceedings might be called for from the 
District Court. 

On November 6, 1934,-one issue was fram- 
ed, viz. “Did defendant No. 2 sign the pro- 
missory note?” Subsequently four addition- 
alissues were framed: ‘(1) whether the 
amount due on the pro-note had been satis- 
fied or not, (2) whether there is any material 
alteration, (3) whether the pro-note was 
executed at Minhla or Zigon, (4) if it was 
executed at Minhla whether his Court has 
jurisdiction or not.” It is to be noted that 
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respondent did not file his written statement 
or get the additional issues framed until an 
order had been passed to hear the case ex 
parte. After the additional issues wer: 
framed the promissory note was sent to the 
Finger Print Bureau at Insein for examina- 
tion of Ma Aye Myint’s finger print. A report 
was received on December 5, 1934 On 
December 15, 1934, plaintiff's agent and one 
witness were examined, and permission was 
then asked to call the Finger Print Expert. 
Plaintiff's agent himself was unable to give 
evidence asto the execution of the note as 
it had been executed in the time of the 
former ageut. But P. W. No. 1, Chitanba- 
ram, a clerk in the firm, slated that defen- 
dants Nos. 1 and 2 were brought to the shop 
at Zigon by defendant No. 3 Maung Pu who 
stated that they were his relations. Defen- 
dants Nos. 1 and 2 were known to witness 
as he had met them at Maung Pu's house. 
He was very briefly cross-examined, but was 
examined by the Court, and then stated 
that the thumb marks were the respective 
marks of the defendants and that No. 2 
mark belonged to defendant No. 2. ‘The 
accounts of the firm were proved by P. W. 
No.2 and P. W. No. 3. UPo Chit, the 
Finger Print Expert from Insein gave his 
evidence that the finger print of Ma Aye 
Myint taken in Court was the same as the 
finger print on the exhibit promissory note: 

Evidence of the defendants and their 
witnesses was taken on January 9, 1935. 
Respondent, who lives at Minhla, says 
that the third executant filled up ths 
body of the promissory note but that de- 
„fendant was away at Rangoon. Two wit- 
nesses, Po Than and Ma Thein Nyon 
were present at the time of the execution. 
Respondent denied putting his thumb mark 
on the promissory note. He did not 
know wao :wrote the name Ma Aye 
Myint on the stamp. No money was ever 
demanded from him. He gave the money 
to Maung Pu. He told a story about 
Maung Pu coming to him and saying that 
the promissory note was in Court. Res- 
pondent went and saw the Chettyarwho 
refused to accept the money as the pro- 
missory note was in Court. Respondent 
then paid Rs. 500 to Maung Pu in the 
presence: of Ko Moideen and Maung Aung 
Htwa. Cross-examined he says that he 
retired three years aga and was getting 
Rs. 100 monthly as pension, and he had 
lived at Minhla for 12 years. He gota 
receipt from Maung Pu but he failed to 
disclose to hise lawyer that he had got 
such a receipt. He does not remember 
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why he borrowed the money. The amount 
he paid Maung Pu was from his savings 
froin his monthly pension. i 

He was related to Maung Pu and it was 
Maung Pu who introduced him to the 
plaintiff firm. He concluded his cross-exa- 
mination by saying; “The thumb impres- 
sion No.2 isnot Ma Aye Myint’s thumb 
impression.” Finally examined by the 
Court he admitted that Maung Pu signed 
the promissory note as his surety, and 
stated that he didnot sec Ma Aye Myint’s © 
name on the promissory nole when Maung 
Pu signed it. As he himself did nct know 
the Chettyar, Maung Pu had tosign the 
promissory note as surety. He produced a 
receipt purporting to bethat of Maung 
Pu for Rs. 500 (Ex. 1). Defendant No. 2, Mya 
Aye Myint, then gave her evidence, denying 
all knowledge of the note, D. W. 1, 
Ko Moideen, who describes himself as 
Maung Pus brother-in-law, gave evidence 
that during the pendency of Maung Pus 
insolyency case respondent and a man 
came to Maung Pu's house and told Maung 
Pu that “they” wanted torepay the debt. 
Maung Pu told them that the note was 
in Cuurt and could not be obtained. 
Respondent then said ihat he would go 
and inquire of the Chettyar, and repay 
the money. Respondent and his companion 
went in the direction of the Uhetiyar 
Firm, and a little later respondent came 
back and paid Rs. 500 to Maung Pu, 
who gave an acknowledgment receipi. 
Witness was not asked to identify Ex. 1, 
which, although it sels out that the pay- 
ment was made in the presence of Moideen 
and Maung Htwa, does not _ bear their 
signatures as witnesses. Witness has 
many cases between himself and the 
Chettyar. 

. Defence Witness No. 2, Maung Hiwa, saya 
that he happened to visit Minhla 
as his pongyi was ill. There he hap- 
pened to vall at respondent’s house and 
respondent asked him to accompany him to 
Zigon. They visited Maung Pu, who 
told them to go to the Chettyar, who had 
filed a suit against Maung Pu. The 
Chettyar told respondent that he had 
fled a suit against Maung Pu, and that 
respondent could pay Mauog Pu if he 
liked. They returned toMaung Pu. Res- 
pondent paid Rs. 500 and Maung Pu gave 
a receipt. Witness would not be able to 
identify the receipt. Cross-examined wit- 
ness says that respondent brought the 
stamp with him. No attempt was made 
to prove Maung Pus signature by com- 


472 R 
parison with other undoubted signatures. 
The whole story of the paymentis absurd. 
What Chettyar would be so demented as 
io refuse payment of Rs. 500 in this way ? 
Defence Witness No. 3 Ma Thein Nyun, 
who gives evidence of the execution of a 
note by respondent and Maung Pu at 
Minhla in Ma Aye Myint’s absence, “thinks” 
that a dccument was executed. She 
is a resident of Tharrawaddy. De- 
fence Witness No.4, Po Thin says that 
he went to respondent’s house to seea 
carpenter. He gives more specific evidence 
about the execution of the note, but says 
that he was only “told” that the amount 
was Rs. 500. Cross-examined, he admits 
that Maung Pu lived and died at Zigon. 
After all this evidence was taken, defendant 
No. 2, not, be it noted, the present respon- 
dent, filed an application for the evidence 
of Mr. Hardless, Finger Print and Hand- 
writing Expert of Allahabad, to be taken on 
commission. His evidence, which js filed 
in the exhibit file of the suit, was to the effect 
that the two thumb impresssions were identi- 
cal. He was not asked for evidence as to 
the signature. The Township Court very 
rightly decreed the ‘suit against the de- 
fendants. The complaint was then filed 
after examining Latchumanan, but giving 
respondent no opportunily to show cause 
against the order to file a complaint. The 
complaint filed by the Township Judge 
against the respondent gives the following as 
false statements: In examination-in-chief “I 
do not know who wrote the name of Ma Aye 
Myint on the stamp,” and in cross-exa- 
mination, “the thumb impression No. 2 is 
not Ma Aye Myint’s thumb impression.” 
The evidence of U PoChit, the Finger 
Print Expert, was taken. The plaintiff's 
agent was again examined, and the accounts 
were again proved. Chitanbaram (P. W. 
No. 6), the plaintiff's clerk, gave his 
evidence as to the actual execution of the 
promissory note by all three’ executors. 
The only cross-examination of Chitanbaram 
was as to who wrote the register of pro- 
missory notes kept in the firm. 

The evidence of the handwriting ex- 
pert taken on commission in the Towa- 
ship Court wes wrongly put in as a pro- 
secution exhibit. Signature of Ma Aye 
Myint on her written statement and power 
of attorney in the Township Court were 
also putin. Respondent being examined 
asserted that itis true that Le does not 
know who wrote Ma Aye Myint’s signa- 
ture on the_stamp. He admits making 
the statement that the thumb impression 
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was not that of Ma Aye Myint and that she 
was away in Rangoon. He cannot account 
for the evidence cf Po Chit as io Ma 
Aye Myint’s thumb impressions. He was 
wrongly questioned about the evidence 
of Mr. Hardless. The charge framed was 
not very suitable as both the statements 
complained of are pub under one head, 
but respondent has clearly not been pre- 
judiced by this. In his defence he cited 
the witnesses Maung Po Than and Ma 
Thein Nyun who were examined in the 
township Court, and also D. W. No. 2, 
Mutukarappan, a clerk in the plaintiff 
firm. Apparently the object ofhis exa- 
mination isto show that Ohitanbaram, 
who gave evidence of the execution of 
the promissory note was not in Zigon on the 
date of the promissory note. It was 
useless to cite this witness, when neither 
Chitanbaram nor any other member of 
ihe plaintiff firm had been cross-examina- 
ed asto Chitanbaram’s presence at ihe 
relevant time in Zigon. 


Dr. Ba Han hasasked me to hold that 
the lower half of the promissory note, 
which is attached to the upper half, was 
a later addition to the note; but neither 
plaintiff's agent nor hisclerks were ques- 
tioned about this and no attempt what- 
ever has been. made by respondent to 
provethat the thumb impression which 
purports tobe hisis not his. It is sug- 
gested that the respondent, although he is 
living with his wife, may have been genu- 
inely ignorant that his wife signed the 
promissory note. This is incredible. The 
promissory note was written by Maung Pu 
and shows in the body of it that Ma Aye 
Myint wasone of the borrowers. It is 
suggested that respondent would not have 
gone tothe extent of getting Mr. Hard- 
less’s evidence on commission if he had 
thought that there was any chance that 
the thumb impression would still turn 
out to behis wife's. It was not respon~ 
dent who asked for Mr. Hardless’s evidence 
but Ma Aye Myint. 


Dr. Ba Han then tried to show that 
the ink of the second thumb impression 
said to be Ma Aye Myint’s is different 
from that ofthe upper and lower thumb 
impressions. This was never suggested in 
the trial Court and I tind myself unable to 
see any signs of its being different. In 
any case tue suggestion that the Chettyar, 
who had no other transaction with res- 
pondent and his wife, could have forged 
the thumb impression is absurd. Another 
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argument put forward is that respondent 
having admitted execution of the promis 
“Sory note had no motive to give false 
evidence as his own liability was not 
affected. But, as has been shown, he raised 
the defence that the suit was false and 
that he himself had paid up the amount 
due on the note by giving it to Maung 
Pu with the consent of Chettyar. Res- 
pondent had a very real interest in deny- 
ing that Ma Aye Myint had executed the 
note. Heis a pensioner and his pension 
is not liable to attachment, whereas his 
wife's property is. 
. It was impossible for the Township 
Magistrate to come to any other conclusion 
than he did, to effect that when respon- 
dent made the statements complained of 
he did so deliberately, and thereby inten- 
tionally gave false evidence in judicial 
proceedings. One argument remains, and 
that is that the Township Court had not 
power to file a complaint of an offence 
under s.193, Penal Code, against respon- 
dent because when he gave his evidence 
he was not doing so as a party to the 
suit but as a witness. Nothing in s. 195 
(1) (6), Criminal Procedure Code, confines 
the power of the Court to persons who 
are parties to the proceedings. It is 
s. 195 (1) (c) which confines the power of 
the Court to parties to the proceedings, 
and there itis in respect of documents 
and not oforal evidence. 

The result is the appeal is allowed, and 
the judgment of the Additional Sessions 
Judge, Tharrawadcy, is set aside, I find 
respondent guilty of an offence under 
s. 193, Part 1, Indian Penal Code, and 
sentence him to suffer imprisonment till 
the rising of the Court and a fine of Rs. 75 
or three months’ further rigorous imprison- 
ment. 

D. Appeal allowed. 


CALCUTTA HIGH COURT 
Appeal from Original Decree No. 287 of 
1930 with Cross Objection 
February 13, 1935 
DERBYSHIRE, C. J. AND M. N. MUKERIT, J. 
Taz HAST BENGAL COMMERCIAL 
BANK, LIMITED ~PLaintirg—APPELLANT 

: versus 
PRASANNA KUMAR SAHA AND OTAERS 


—DEFENDANTS— RESPONDENTS 
Promissory note—Both note and voucher executed 
at same nme pie giving all particulars of 
Joan and signed by debtor—Pro-note insufficiently 
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stamped—Suit on loan independently of pro-note— 
Maintainability of —Civil Procedure Code (Act V of 
1908), O. VI, r. 17—-Amendment of plaint —Prayer 
for amendment—Claim barred on date of prayer— 
Amendment can be allowed. 

Atthe time the loan was made bwo documents 
were executed, ons being a promiss%ry note and the 
other, a voucher. On the face of it, the voucher 
contained all the terms of the loan and was signed 
by the debtor. It was intended to be the record of 
transaction and the note was given asa collateral 
security. The note, however, was understamped. The 
claim inthe plaint was based on the note alone. 
Ths plaintiff's prayer for amendment of the claim 
so as to introduce a claim on the loan was refused. 


On the date of the prayer, ths claim was already 
time-barred : 
Held, that there wag acause of action upon the 


joan independently of the promissory note and the 
creditor might prove and succeed apon it although 
the pro-note being understamped was inadmissible 
in evidence. Pramanatha Neth v. Dwarka Nath 
Dey (2), Ram Sarup v. Jasoda Kunwar (3), Krishna- 
ji Narayan v. Rajmal Manik Chand (4) and Abdul 
Rabbani v. Shyam Lol (5), followed, Akbar v. Shai- 
khan (1), distinguished. 

Held, also that the original prayer for amend- 
ment should be granted, although at the dats of the 
prayer ths claim was barred by tims. It was in accord- 
ance with the rule that in such circumstanc3s amend- 
ment may bs allowed where ths opposite party is not 
prejudiced, as in the present cass where the defence 
was a total denial of the loan. Akbar v. Shaikhan 
(1), followed. 

A. against the decree of the Subordinate 
Judge, Third Court, Mymensingh, dated 
May 29, 1930. 

-Messrs. Sarat Chandra Roy Choudhury, 
Dwijendra Krishna Dutt and A.B. Guha 
for the Appellants. 

Dr. Naresh Chandra Sen Gupta, Messrs. 
Ramendra Chandra Roy and Jogesh Chand- 
ra Sinha, for the Respondents. . 

Derbyshire, C. J.—This is an appeal from 
a judgment of the Officiating Sub-Judge of 
the 3rd Court. Mymensingh, dated May 
29, 1930, in favour of the defendants. The 
plaintiffs are a Banking Company which has 
its head office at Mymensingh and a branch 
at Sarisabari. The defendants are dealers 
in jute and other commodities carrying on 
business at Sarisabari. The defendants’ 
business appears to be managed by Jatin- 
dra Narayan Saha who is one of the part- 
ners of the concern, and a son of the 
founder Prasanna Kumar Saha. The 
plaintif’s business premises at Sarisabari 
adjoin those of the defendants, and there 
have been from time to time business deal- 
ing between the parties in which the plain- 
tiffs have lent money to the defendants. 
This suit arises out of an alleged transac- 
tion whereby the plaintiffs are said to have 
lent Ra. 7,000 to the defendants on certain 
terms which will appear below. 

The defendants deny that the loan alleged 
was ever made. ‘ 
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Paragraph 2 of the plaint 
follows : 

“On September 7, 1923 last, the defendant No. 3 
(Jatindra) on account of the business of the said 
Prasanna Kumar Saha at Sarisabari, having signed 
his father’s name Bakalam on behalf of the said 
P. K. S. borrowed the sum of Rs. 7,000 from the 
plaintiffs’ branch office at Sarisabari on executing 
the hand note filed herewith, and agreed and pro- 
mised that the sum together with interest at the 
rate ‘of Rs. 1-12 as per mensem, would be paid 
on demand.” 


The defendants say the correct translation 
from the Bengali original hand note is not 
“on executing” but “by means of.” 

The plaint then goeson to set out the 
principal and interest claimed. The 
written statement filed on behalf of the de- 
fendants in para. 1 states that the hand-note 
alleged only bears a stamp of valuel anna 
whereas it should bear a stamp of value 
4 annas, and that in consequence the plain- 
tiffs’ suit isnot maintainable on the basis 
of the said hand-note. Paragraph 2 of the 
defence denies the borrowing of the money 
and the giving of any promise to pay either 
that money or any interest on it. 

Paragraph 3 admits that Jatindra is the 
manager of and has carried on the busi- 
ness of the defendants, but denies that 
any money is owing by the defendants to 
the plaintiffs. 

k Paragraph 4 says the claim is collusive and 
fraudulent. Paragraphs 5 and 6 gives parti- 
culars of the alleged fraud and collusion. 

It is alleged that Subodh Roy, the plain- 
tiffs’ manager at Sarisabari misappropri- 
ated monies of the Bank, and that to make 
good.the losses the plaintiffs and the said 
Subodh have conspired together and made 
this claim; that the plaintiffs had taken 
out a warrant for the arrest of Subodh but 
had not proceeded to execute it because it 
would damage their business reputation, and 
also because it would deprive them of 
Subodh’s help in making this claim, further 
that the plaintifis have been financing 
Subodh in a business presumably in order 
‘to pay him for his help in making this 
claim. 

Paragraph 7 states that the defendants 
have been doing business with the plaintiffs 
for many years, borrowing money and giving 
hand-notes for the same and that the plain- 
tiffs have nct returned some of the 
‘notes. 

Paragraph 8 gives some description of 
these hand-notes, and again denies the 
plaintiffs’ claim. 

Paragraph 9 refers to a schedule of ac- 
count which the defendants set out as an- 
nexed to their defence and shows the 
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true state of account between the 
parties. 


Paragraph 10 refers again to the schedule 
of account and states that it shows that on- 
Kartick 26, 1332 B. S. (November 11, 1925) 
the defendants paid to Subodh Roy 
Rs. 7,500 which paid off their indebtedness 
tothe plaintiffs, and that on that date 
Subodh gave a receipt to the defendants 
acknowledging that all indebtedness had 
been paidjoff and that the hand-notes in 
respect of the debts then wiped out were at 
the plaintiffs’ head office and could not be . 
returned. Paragraph 11 repeats the alle- 
gations of fraud and collusion against the, 
plaintiffs. Ta 

On April 4, 1929, plaintiffs filed a petition 
asking the leave of the Court to amend their 
petition in the following respect : | 

(1) that at the beginning of the plaint, is 
place of the heading “suit on the basis _ 
of hand-note” should be substituted: “suit 


of loan account A 
on account of Dadan 


(2) that in para. 2 of the plaint the words 
“by means of the hand-note filed herewith” 
should be struck out, and that the following 
words should be added at the end of the 
para, viz :—' 

“and signed the’hand-note and memo filed: 
along with the plaint as vouchers.” 

(3) that in para. 5 of the plaint in co]. 1 
of the remarks the words “‘of the execution 
of the hand-note in suit” should be struck 
out, and the words “of the loan stated in ` 
the plaint” should be inserted. 

(4) that in the prayer the sum cf 
Rs. 9,915-3-0 be substituted for the sum of 
Rs. 11,405-15-6, by reason of the bona fide 
omission on the plaintiffs part to give 
credit for Rs. 1,490-12-6 in the account filed 
with the plaint. 

The Judge rejected this petition on the 
ground stated in p. 3 of the paper book that 
“attempt is being made to change the whole 
character of the suit.” 

A similar petition was filed again by the 
plaintiff on December 9, 1929, and this, too, 
was rejected on the same ground (pp. 4 and 
5 of the paper-book). At the trial in the 
Court below the Judge considered the ver- 
bal and the documentary evidence, and 
said thatif the suit had been otherwise 
maintainable he would have held that the 
defendants really borrowed Rs. 7,000 from 
the plaintiffs on September 7, 1925. The 
Judge held, however, that the contract made 
between the parties on September 7, 1925, 
was merged into the hand-nbte of the same 





on the basis 
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date, and that no other evidence of the con- 
tract either verbal or from the voucher of the 
same date could be given of the contract. He 
further held that the -hand-note itself was 
not properly stamped, and for that reason 
was not admissible in evidence. 

The suit, therefore, failed. 

The matter thereupon came before us on 
appeal, and was strenuously argued for 
some days. 

After considering all the evidence I have 
come to the conclusion that the plaintiffs’ 
story of the matter is the correct one. 

The plaintiffs’ caseis as follows :— 

On September 7, 1925 the defendants 
borrowed from the plaintiffs Rs. 7,000. At 
the time of borrowing the defendants by the 
said Jatindra signed a promissory note in 
respect of the said sum, in the following 
terms :— 

I, Prasanna Kumar Saha, son of Banch- 
haram Saha, deceased, at present residing’at 
Mokam'Sarisabari, P. S. Sarisabari. District 
Mymensingh, take a loan of Rs. 7,000 
seven thousand only to-day from the 
Tabil (funds) of the aforesaid Bank. On 
demand 1 shall pay the Bank or the bearer 
of this hand-note under the direction of the 
Bank this sum together with interest at 
Rs. 1-12 as per cent. per mensem. Finis. 
Dated September 7, 

' Year1925. (Signed) Prasanna Kumar Saha 
in the pen of 
; Jatindra Narayan Saha. 

(The signature of Jatindra was in Bengali 
script and over a one anna stamp). At the 
same time a Bank clerk made out a docu- 
ment (hereafter referred to as the Voucher) 
in the following terms: 

(Exhibit 3). 
The East Bengal Commercial Bank, Ltd. 





Paid 
September 7, 1925. 
S. R 


Sarisabari 
Rs. 7,000 
Debit Loan a-c 
Prasanna Kumar Saha advance on Loan Bond 
S. 19-25 at 1-12 P. 0. P. M. 
` Rupees seven thousand only. 
Sarisabari 
Pay 
S. Roy. 
Entered (illegible) Manager. 
September 7, 1925 
On the back of the above voucher was the 
following writing in Bengali “Prasanna 
cue Saha in the pen of Jatindra Narayan 
aha. 
- The defendant Jatindra denies receiving 
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this loan and says the signature purporting 
to be his on the back of the voucher is not 


is. 

On the other side Subodh swears that 
Jatindra borrowed the money and wrote 
the signature onthe back of the voucher. 
So does Sarat Chandra Pandit, a poddar in 
the employ cfthe Bank, who says he was 
there at the time and saw Jatindra borrow 
the money and sign the indorgement. 

The plaintiffs’ books record the making of 
the loan, and the book entries appear in order. 

The defendants books do not show the 
loan. 

Under these circumstances one has to 
look at the signature. 

Tomy eyes the signature is similar to 
other signatures, admittedly Jatrindra’s on 
the backs of vouchers made when Jatindra 
previously borrowed money from the plaint- 
iffs. 

My brother Mr. Justice Mukerji, who reads 
and writes Bengali script, is of the opinion 
that the signature on the back of the 
voucher of September 7, is Jatrindra’s. The 
defendants, although they allege that the 
signature is not genuine, have not called 
any expert witness to speak to the non- 
genuineness of it. I have come to the con- 
clusion that the signature on the back 
of the voucher of September 7, is 
Jatindra’s, and that, therefore, the voucher 
is genuine and made in respect of a loan by 
the plaintiffs to the defendants on that date. 

As regards the defendants’: plea in 
para. 10 of the defence, that all their in- 
debtedness was wiped out by their payment 
of Rs. 7,500 on November 11, 1925, it is 
obvious that if Rs. 7,000 was lent to them on 
September 7, 1925, this cannot be so. 

I wish, however, to say something about 
the receipt for Rs. 7,500 which the defend- 
ants produce in respect of their contention. 

This receipt reads: 

“I have received to-day through your officer, See. 
Keshav Chandra Saha, the sum of Rs. 7,500 (rupees 
seven thousand and five hundred) to my satisfacsion. 
All the hand-notes executed by you being at the 
Sadar cannot be returned. There is nothing, 
further due tothe Bank from you. Dated Kartick 26, 


1332 B. 5S. 
‘For the East Bengal Commercial Bank, Ltd.} 
oy. 


Manager". 

Subodh Roy whose name is at the foot 
of that receipt swears he did not sign it. 
Keshav who took the money to the Bank, 
and Jagadananda Saha who went with 
Keshav say he did. 

Here again no handwriting expert was 
called to speak as to the signature in ques- 
tion. ; 
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After comparing the signature with other 
signatures of S. Rov which appearin the 
books kept by Subedh,1 am satisfied that 
the signature called in question is that of 
Subodh Roy the plaintiffs’ manager. 
Further it is written in the peculiar blue 
ink in which Subodh was writing up the 
Bank's cash book just about that time. 

On the other hand I am not satisfied that 
the document is an honest one. 

It is not written on Bank paper, but on 
ordinary cheap writing paper. 
© Further the hand-notes referred in the 
receipt were never returned to the defend- 
ants. The latter say they asked for them 
verbally but never got them. But they 
never wrote either to the Sarisabari branch 
or to the head office for them. If that 
receipt were a genuine one, then they 
were entitled tothe return of those notes, 
and it is, therefore, inconceivable to me 
that they would not have pressed in every 
way possible for their return: 

Again it is odd that a round sum of 
exactly Rs. 7,500 should on that date just 
wipe out the defendants’ indebtedness. 
That indebtedness was the result of moneys 
lent with interest, and the chances that on 
that day the principal and interest should 
amount to Rs. 7,500 are very small 
indeed. 

Two sheets of account were produced to 
the Court inthe appeal by the defendants 
showing that on November 11, 1925, the 
exact amount that was due was Rs. 7,500-1-1. 
These account sheets show this figure is 
arrived at. 

In the sheets the plaintiffs are given 
credit for 4 items which donot appear in 
the plaintiffs hooks, tî. e., give plaintiffs 
credit for 4 sums of money which the 
plaintiffs have never said were lent and have 
never claimed. 


They are: 

Rs. 
December 8, 1922 2,000 
December 12, 1922 1,000 
July 17, 1925 1,000 
October 25, 1925 3,000 


These sums together with interest at vary- 
ing rates for varying lengths of time on 
the several sum total as shown on the 
account sheet to Rs. 7,500-1-1. 

The calculations of the various items of 
interest would take some time. 

Yet says Jatrindra in his 
(page 9 500 

“when Re. 7, was paid a ro i 
made by me. Subodh. a E e 


rough avcounting. 
I paid.” 


evidence 


I found that would be due and so 
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Also Keshav says (page 101) 

“I forgot how we calculated the interest roughly. 
We made no account on paper. We calculated 
orally”, 

I find it difficult to see Low Subodh could 
say the indebtedness was Rs. 7,000 ona 
rough accounting, because none ofthe loans 
which on the defendants’ story go to make 
up the Rs. 7,500 are mentioned in the plaint- 
iffs’ books. 

The difficulty of the calculations make 
it impossible for me to believe Jatindra, on 
this matter. 

I am, therefore, led to reject the defend- 
ants’ story that the Rs. 7,500 were paid in 
settlement of the account. 

I find that this money was paid on accotnt 
of the general indébtedness of the defend- 
ants to the plaintiffs. 

The payment of the Rs. 7,500 corroborates 
the plaintiffs’ story. 

The question arises why did Subodh Roy, 
give that receipttof November 11? Subodh 
seems to have become an unsatisfactory 
person by the year 1925. 

According to. the defendants’ witness 
Arindam (page 102) Subodh had been 
borrowing money as his cash was short, his 
character had become bad, he had been 
seen frequenting the prostitutes’ quarters, 
and he and Jatindra were on intimate 
terms. Jaladhar De, another of the defend- 
ants’ witnesses also says that Subodh 
were on intimate terms. The conclusion 
that I draw is that Subodh gave that 
receipt in fraud of his employers, to 
oblige Jatindra. In this connection it must 
not be forgotten that according to the 
defendants’ own story the plaintiffs had 
issued a criminal complaint against Subcdh 
for alleged misappropriation of ihe Bank’s 
funds in other matters. 

Throughout, I have placed little credence 
on Subodh’s evidence, preferring to rely 
on the documents and the circumstances of 
their making. : 

The next question is as to what legal 
consequences follow from the above facts. 
In the first place it is quite clear that the 
so-called hand-note is a promissory note, 
and as such, it ought to be stamped witha 
4anna stamp. Itis only stamped witha 
one anna stamp and is, therefore, inadmis- 
sible in evidence. See the Stamp Act, 1899, 
s. 33. The question then arises: Can ‘the 
contract of loan be proved by other evi- 
dence? ; 

The English Law on the matter is sum- 
marised in Halsbury’s Laws of England, 2nd 
Edition, Vol. 7, page 244, para. 334:— > 

“Tf a document is given in payntent which purport 


3 Pramanatha's 


re v. . Rajmal 


Ne 


1936 


to be a bill, note, or cheque, but turns out to bea 
forgery orto be invalid for want of stamp or other- 
wise, the creditor is entitled to enforce payment 
of the debt as if no such instrument had been taken 
by him.” 

Some difficulty has arisen because of a 
decision of a former Chief Justice of this 
Court Sir Richard Garth in Akbar v. 
Sheikhan (1). 

The latter case was discussed and. dis- 
tinguished bySir Coomer Patheram, ©. J. 
in Pramanatha Nathv. Dwarka Nath Dey 
(2), which was a case where a promissory 
note had been given for money lent, but 
the note was insufficiently stamped and, 
therefore, inadmissible in evidence. There 
the, plaintiff was held to have a cause of 
action independently of the promissory note. 
In a case in the Allahabad Court Ram Sarup 
v. Jasoda Kunwar (3), that Court declined 
to follow Akbars case (1), but followed 
case (2). In Krishnaji 
Manikchand (4), 
SixLawrence Jenkins, ©. J. (afterwards, C. J. 
of this Court) referred to Akbars case (1). 

“Tt is-appareat from this (the report) that the 
actual rawo decidendi was that there was no loan 
independenily of the note, so that it does not 


govern this case, if, es I think, there wasa loan in- 
dependently of the note.” 


In a recent case in these Courts Abdul 

- Rabbani v. Shyam Lal (5), Mukerji, J. 

followed the line of decision just quoted 
in preference to Akbar's case (1). 

It must, therefore, be taken that the 
decision in Akbars case (1) was peculiar to 
the facts of that particular case. 

In this case was there admissible evidence 
of a loan independently of the note ? 

In my view there was. 

At the time the loan was made two docu- 
ments came into existence, the promissory 
note and the voucher. The voucher was 
a document that came into existence for the 
purpose of providing an account of the 
transaction for the head office. On the 
face of it are contained all the terms of 
the loan. Further it is a direction to the 
Head Office to debit the bcrrower’s loan 
account with Rs. 7,000. The defendants 
(through Jatindra) signed the voucher on 
its back. That indorsement meant something, 
otherwise the lendor would not have asked 
for it and the borrower would not have made 
it. It meant, in my view, that the bor- 
rower agreed that the transaction, was as 


recorded on the face of it and that the 
1) 70 256; 8C L R 528. 
2) 23 0 851. 
59) 34 A 158 atp. 163; 13 Ind. Cas. 188; 9 ALJ 
72. 


. (4)24 B 360; 2 Bom. LR 25. 
5) 34 OW N 554; 128 Ind. Cas. 194. 


BAST BENGAL COMMEROJAL BANK, LD. v. PRASANNA KUMAR SAHA (CAL) 


777 


borrower recognised that it wasa loan. A 
loan has to be repaid. 

In my view, the indorsed voucher meant 
that the defendants promissed to repay the 
sum borrowed with the interest mentioned 
On it. ` 

The voucher ‘was intended to be kept by 
the Bank atits Head Office as record of 
the transaction. The promissory note 
was a negotiable instrament which by its 
nature could, and very easily might, pass 
into other hands. Ths voucher was intend- 
ed to record of the transaction, the note 
was a negotiable instrument given as 
a collateral security for the loan. There 
is, therefor2, evidence of the loan inde- 
pendent of the hand-note, and as this 
evidence is admissible upon the authority 
of the line of cases cited, it seems to me 
conclusive from the evidence that the de- 
fendants had the loan of Rs. 7,000. 

As the pleadings stand the plaintiffs 
cannot recover the Rs. 7,000 or interest 
thereon, because the claim inthe plaint is 
based not the loan but on the promissory 
note given Collateral to the loan, and the 
promissory note is not admissible in evi- 
dence. Ought the plaintiffs to be allowed 
to amend their pleadings so as to be able 
to claim on theloan? The amendment was 
rejected by the Judge below twice on the 
ground that’ it changed the whole character 
of the suit. 

It has to be remembered that the loan, 
promissory note, and the voucher were made 
on September 7, 1925. The suit was start- 
ed, 4. e., the plaint filed on September 4, 
1928, within three days of the claim being 
time-barred. The first application toumend 
was made on April 4, 1929, at atime when 
afresh suit would have been time-barred. 
In strict law the suit on the hand-note 
arises out of the promise to pay on the 
note, whilst a suit on the loan arises out 
of a promise to pay made at the time of 
the loan but made independently of the 
promissory note. 


In the plaint the Pleader seems to rely 
on the hand-note to establish his claim. 1f 
he had followed the rules of pleading, and 
set out the whole of the material facts, he 
could have prosecuted both claims without 
difficulty. 

The plaintiffs went to law to recover the 
money due under the loan. It is inconceiy- 
able that the lawyer whodrew the plaint 
had instructions from the Rank to sue on 
the hand-note alone, and ignore the loan. 
transaction itself. But for some reason the 
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Pleader did this, and it seems inequitable 
that his clients the plaintiffs should be pena- 
lised for it. 

Order XVII of the First Schedule of the 
Civil Procedure Code is as follows: 

The Oourt may at any stage of the proceed- 
ings allow either party to alter or amend his plead- 
ings in such manner and on such terms as may be 
just, and all such amendments shall be made as may 
be necessary for the purpose of determining the real 
questions in controversy between the parties,” 

The difficulty lies in applying this rule 
where, as here the defendant claims a time 
bar under the Statute of Limitations. 

In Weldon v. Neal (6), Lord Esher said: 

“We must act on the settled rule of practice, 
which ig that amendments are not admissible when 
they prejudiced the rights of the opposite party as 
existing atthe date of such amendments. Under 
very peculiar circumstances the Court might per- 
haps have power to allow such an amendment, but 
certainly asa generalrule it will not do so.” 

In Charan Das v. Amir Khan (7), in the 
Privy Council Lord Buckmaster eaid : 

“Though the powerofa Court to amend the plaint 
should not asa rulebe exercised where its effect is 
to take away froma defendant a legal right which 
has accrued to him by lapse of time, yet there are 

_ casee : see for example Mohammad Zahir v. Rutta 
Koer (8), where such considerations are outweighed 
by the special circumstances of the case.” 

‘In Charan Das's case (7), the trial Judge 
and the First Appellate Court refused to 
allow the plaint to be amended by claim- 
ing possession on pre-emption, since the 
time had expired for bringing a suit to 
enforce that right. Upon a second appeal 
the Court allowed the amendment to be 
made, and the Privy Council confirmed this. 
Lord Buckmaster said : 

“All that happened; was that the plaintiffs, 
through some blundering, attempted to assert rights 
that they undoubtedly possessed under the statutes in 
a form which the statute did not permit,” 


In this present case it seems to me that 
the claim on the loan itself was not raised 
through some blundering on a lawyer's part, 
and thereby the plaintiffs clear rights were 
jeopardised. f 

The defendants will not he, and never 
were, prejudiced in their defence (which 
was a total denial of the whole transaction). 

I arn of the opinion, therefore, that having 
regard to all the circumstances of the case 
the amendment orginally asked for should 
be allowed, and the amendment must be 
made within two days. 

That amendment being allowed the 
ae (1880) 19 Q BD 394; 56 L J Q B 621; 35 WR 


(7) 47 I A 255; 57 Ind. Cas. 606; 48 C 110; AI R 
1921 P C 50; 33M L J 195; 28 M L T149; 2U P 
LRP O124; 18 A LJ1095; 22 Bom. LR 1370; 13 
LW 49; 25 OWN 289:3P WR 1921 (P 0). : 

(8) 11 M I A468 at p. 485; 2 Suther 107; 2 Sar. 
320; 9 W R9 0). 
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plaintiffs become entitled to judgment for 
the Rs. 7,000 with interest at the rate of 
Rs. 1-12 as per mensem from the date of 
the loan. 

The parties have agreed figures so that 
there will be judgment for the plaintiffs 
for Rs. 7,626-7-1 and interim interest at 6 
per cent. from September 4, 1928, down to 
the date of realisation. 

The result is that the appeal is allowed. 
The cross-objection is dismissed. The plaint- 
iffs-appellants will get full costs of the ap- 
peal and 8-l0th of their costs in the lower 
Court. There will be no order as to costs in 
the cross-objection. 

M. N. Mukerji, J—I agree. 

Appeal allowed; Cross-objection 


D. dismisse d. 


pai 


LAHORE HIGH COURT ; 
First Civil Appeal from Order No. 69 of 1936 
June 8, 1936 
Aqua Harpar, J. 
Musammat TULSAN — Derenpant— 
APPELLANT 
VETSUS 
PAYARE LAL—Appricant— 
RESPONDENT . 

Will—Formal proof, necessity of— Letters of ad- 
ministration, application for—Opposing party not 
categorically denying execution by alleged testator 
—Whether sufficient ground for dispensing with 
forma! proof. 

A will is a formal documentand, before’ a Court 
of Justic2 can take notices of it, ıt must be duly and 
formally proved. The mere fact that the party ob- 
jecting to the application for grant of letters of ad- 
ministration does not categorically deny the execu- 
tion of the will by the alleved testator, is no suffi- 
cient ground for dispensing with the formal proof of 
the will as require] by law. Obhoy Churn Mustafi 
v. Ume Churn Mustafi (1), followed. 

F.C. A. against an order of the District 
Judge, Ludhiana, dated January 11, 
1936. 

Mr. J. R. Agnihotri, for Mr. N. C. Pandit, 
for the Appellant. 

Mr. Mela Ram Aggarwal, for the Res- 
pondent. 

Judgment.—The following pedigree 
table is sub-joined in order to understand 
the position of the parties :— 

RALLA RAM 





| 
er Ram Duni Chand Chanan Ram 


| 
By Lal Daughter (widow) 


Musammat Tulsan 
On January 2, 1923, Chanan. Ram is al- 
leged to have executed a will in favour 


_ certificate. 


G] 
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of his nephew Pyare Lal. This will was 
duly registered. Chanan Ram had, in his 
life-time, brought a suit on the foot ofa 
mortgage. He, however, died on February 
18, 1935, and the question arose as to who 
was his legal representative among the 
two claimants, namely, Musammat Tulsan 
and Pyare Lal. The trial Court ordered 
Pyare Lal to get letters of administration 
with a copy of the will annexed, and direct- 
ed Musammat Tulsan to obtain a succession 
Pyare Lal's father, in the first 
instance, applied for the grant of letters of 
administration with acopy of the will an- 
nexed, to his son Pyare Lal, who according 
to the will, was the sole legatee. This 
application was rejected on October 11, 
1935. Thereupon on October 12, 1935, 
Pyare Lal himself made an application for 
the grant of lettersof administration with 
a copy of the will annexed. Among others, 
Musammat Tulsan appeared in Court to 
contest the application. The principal defence 
raised on behalf of Musammat Tulsan was 
that Chanan Ram atthe time of the alleg- 
ed execution of the will was not of a 
sound and disposing mind and that Pyare 
Lal being of unsound mind, no letters of 
administration could be granted to him 
under the law. The learned District Judge 
accepted the plea that Pyare Lal was men- 
tally deficient. He accordingly granted 
letters of administration with a copy of the 
will annexed to Thandu Ram, the father 
of Pyare Lal, on behalf of Pyare Lal with 
a provision under s. 246 of the Indian Suc- 
cession Act that Thandu Ram was to act 
for the benefit of Pyare Lal. The question 
of the validity of the will on the ground of 
want of disposing mind on the part of the 
alleged testator was properly left open. The 
applicant did not formally prove the will 
and the learned Judge has dispensed with 
the proof of the will on the ground that as 
the document was a registered one, no 
formal proof was necessary. 


Ido notthink that the learned Judge 
Was {correct in the procedure which he 
adopted. A will is a formal document and 
before a Court of justice can take notice 
of it, it must be duly and formally prov- 
ed. This was not done in the present case 
andithe mere fact that in the pleas taken 
by Musammat Tulsan there was no zate- 
gorical denial of the execution of the will 
by the alleged testator, is no sufficient 
ground for dispensing with the formal proof 
of the will as'required by law. This view 
is supported by the case of Obhoy Churn 
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Mustafi v. Ume Churn Mustafi (1). This 
case is good law and I follow it with all 
respect. 2 ` 

I, therefore, allow the appeal, set aside the 
order of the Court below and remand the 
case to the learned District Judge for tak- 
ing formal proof of the will and disposing 
of the case according to law. Costs here 
and hereinafter shall abide the event. Coun- 
sel have been informed that their respective 
clients should appear before the learned 
District Judge on June 22, when the day 
of the hearing of the evidence shall be in- 
timated to them. 


N. Appeal allowed. 
Q) 10 L R362. 


—_—— 


CALCUTTA HIGH COURT 
Full Bench 
Civil Appeals Nos. 711 and 740 of 1931 
February 11, 1935 
CosTELto, Pancxeipas, AND M. C. Guaosa, JJ. 
MOTI LAL ROY—Appa.uant 
versus 
EMPEROR-—RESPONDENT 
Penal Code (Act XLV of 1860), s, 120-A—Con- z 
spiracy—Proof that accused entered into agreement 
todo unlawful act, whether suficient — Criminal 
trial—Evidence—Accomplice—Evidence of, should be 
corroborated—Question of sufficiency of corroboration 
is matter for Court trying case. h 
In order to establish a charge of conspiracy, it is 
only necessary to show that the party charged enter- 


ed into an agreement to do an unlawful act. [p. 782, 
col.1.] | : 
It is a salutary rule thatthe evidence of an ac- 


complice should be corroborated. It is essential that 
the Court which has to estimate the valueof the 
evidence of an approver should bear in mind that 
salutary rule. When a trial takes place before a Judge 
and a jury it isthe duty of the Judge to warn the 
jury that it is unsafe to act upon the uncorrobvrated 
evidence of anaccomplice. In the same way when 
a trial takes place before Commissioners who 
are the Judges both of law and of facts, it is right 
and properand indeed obligatory upon them that 
they should warn themselves tnat itis unsafe to act 
on the uncorroborated testimony of the accomplice, 
The question whether the evidence of an accomplice 
has been sufficiently corroborated is largely a 
matter for the Court which is trying the case. |[p.: 
783, col, 1.] D Ta 

Messrs. Birendra Kumar De, Nikunja 
Behari Roy in No. 711 Sudhansu Sekhar 
Mukherjee, Priya Nath Dutt, Govinda Chan 
dra Dutt and Himanshu Chowdhuri, in 
No. 740 for the Appellant. 

Mr. Khundkar, Deputy Legal Remem- 
brancer with him Messrs. Anil Chandra 
Roy Choudhury and Nirmal Kumar Sen, 
for the Crown. 


Costello, J—Tnese two appeals are 
from a judgment of the Special Tri- 
bunal of Sylhet, which tried the appel- 
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lants by virtue of Gazette Notification 
No. 2517 G. I., dated June 28, 1934, under 
the provisions of the Assam Criminal :Law 
Amendment Act, 1934. 

Under the terms of the notification 
originally five persons were to stand their 
trial, that is to say, the present three 
appellants and two others Benoy Bhusan 
Deb Roy and Digendra Nath Das Gupta 
The trial beganon July 21, 1934, but 
only Ajit Kumar Chakravarti, Benoy 
Bhusan Laskar and Motilal Roy were put 
upon trial by reason of the fact that 
Digendra Nath Das Gupta had not been 
arrested, and a pardon was given to 
Benoy Bhusan Deb Roy under the pro- 
visions of s. 9 of the Act, in order that 
he might be examined as a witness on 
behalf of the prosecution. 

All the three persons who were tried, 
were convicted upon charges made under 
ss. 382, 394 of the Indian Penal Code and 
upon a charge made under s. 392 read 
with s. 120-B ofthe Indian Penal Code. 
The Commissioners in passing sentence 
made these observations: “Ajit was a 
ring-leader who made all the arrangements. 
Motilal is younger and appears to have 
been misled by his elders. On the other 
hand Benoy Laskar a man with a wife and 
two children deserves exemplary punish- 
ment for inciting youths to act like this. 
Even if he took no part himself he deser- 
ves just as servere treatment as the lead- 
er of the actual robbers. Lastly Ajit 
was responsible for the aggravation of the 
offence from ss. 392 to 391 of the Indian 
Penal Code. So to meet the ends of justice 
we sentence Ajit to undergo rigorous 
imprisonment for seven years under s. 391 
of the Indian Penal Code and Motilal to un- 
dergo rigorous imprisonment for five years 
under s. 394 of the Indian Penal Code. 
No separate sentence will be passed 
against these two accused under s. 392 
read with s. 120-B of the Indian Penal 
Code. Under s. 392 read with s. 120-B 
of the Indian Penal Code, we sentence 
Benoy Lashkar to undergo rigorous im- 
prisonment for seven years’. 

The story put forward by the prosecu- 
tion was a comparatively simple one. Ajit 
Kumar Chakravarti is the nephew of 
Benoy Bhusan Lashkar, and lived with him 
at a house in Sylhet. Benoy Bhusan Deb 
Roy isa lad of about fifteen years of 
age and he lived in the town of Habiganj. 
Digendra Nath Das Gupta seems to bea 
resident of Mymensingh because it is 
not quite clear whether there was any 
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other man who was described as the man 
from Myinensingh in addition to Digendra 
Nath Das Gupta. The prosecution alleged 
that there was a conspiracy between all 
the five persons who were originally 
named inthe Notification, having as its 
object the carrying out of a robbery in 


‘the shop of Kanailal Surana, which is 


situated in that part of the town of Sylhet 
which is known as Kalighat. In order 
that this robbery might be carried out, 
all these five persons are said to have as- 
sembled in the house of Benoy Bhusan 
Lashkar aday or two before the day on 
which the- robbery was to take place, 
namely, March 2, 1934. On the evening 
of that day there was a conference held 
in the house of Benoy Bhusan Lashkar 
behind closed doors, at which final arrang- 
ments for the raid on the shop of Kanailal 
Surana were arrived at, 

According to the evidence given by 
Benoy Bhusan Deb Roy, Benoy Bhusan 
Lashkar provided Ajit Kumar Chakravarti 
with a pistol,and the man from Mymen- 
singh with a large knife in order that 
these weapons might he used to overawe 
the inmates of the shop. Mctilal Roy was 
provided with a haversack in which the 
monies intended to be seized, would be 
carried away. It appears that Benoy 
Lashkar was living with a girl named 
Amiya, and it was the intention of the 
conspirators that the proceeds of the rob- 
bery should be put into the custody of 
this girl. No doubt they thought that 
she would less likely be suspected after- 
wards. 

The approver gave certain details with 
regard to what took place, as for example, 
that atthe meeting the conspirators were 
provided with sweets which Benoy Lash- 
kar obtained, and that when they started 
from the house of Benoy Lashkar, on 
their expedition, he expressed words of 
encouragement for the purpose of stimulat- 
ing them to commit the robbery. 

The raid was carried out by Ajit Kumar 
GChakravarti, Benoy Bhusan Deb Roy, Moti- 
lal Roy and the person who is described 
as theman from Mymensingh. They 
first of all went to a place known as 
Chalibandar where four bicycles had been 
kept ready, the bicycles being used or 
intended to be used to facilitate their 
escape after the raid. From Chalibandar 
ihe party proceeded to Kalighat. They 
found on their arrival that there were still 
a large number of persons in the shop. 
Accordingly they waited for" a while be- 


` 1938 
fore attempting their raid. Ultimately 
when there were only four persons left 
in the shop, it was decided to carry out 
the raid. It was then half past nine in 
the evening. The intending robbers then 
entered the shop. At that time the people 
in the shop werein the process of making 
up the accounts. It appears that there 
were two gadis in the shop, oneon the 
‘left hand side of the main entrance and 
the other onthe right the latter was des- 
cribed asthe western gadi. On that gadi 
there was a man named Rauthmahal Ba- 
fua who was writing up the accounts, and 
on the other gadi there was a man named 
Babulal Surana a relative of the proprietor 
of the shop and he was in charge of the 
shop. Surendra De who was a clerk 
in ihe shop and a man Abdul Rashid 
who was a customer were also present on 
the eastern gadi. Babulal Surana and 
Surendra De were ectually counting up 
the money atthe time when the four rob- 
bers came into the shop. 

The evidence shows that Ajit did in fact 
point the. pistol at Surendra and at the 
same time shouted out ‘not atelk’. The 
importance of that shout is according to 
the evidence of the approver, that Ajit 
was directed 10o make a shout of that 
kind at the {ime when it had been resolv- 
ed to use threats to the inmates of the 
shop. The man from Mymensingh had 
been instructed to flourish the knife with 
which he had been provided. The other two 
Ajit and Motilal had been instructed to 
seize as much of the money as they could. 
They .carried: out their instructions and 
with both hands pounced upon the money 
which was then onthe gadi. The custo- 
mer Abdul Rashid who was unoccupied 
at the time endeavoured to seize the rob- 
bers and succeeded in catching the hand 
of Motilal, but Motilal managed to wrench 
himself away and to make his escape. A 
certain amount of money was thrown on 
the floor during the scuffle and subse- 

quently it was discovered that a certain 

amount of ‘money was missing. The ap- 
prover managed to put Rs. 8 into his 
pocket and Motilal had taken away Rs. 20 
or more. : 

‘This robbery was of a kind which in 
England is known asasmash and grab 
raid because directly the robbers found 
themselves obstructed they made off. The 
man from Mymensingh turned to the left 
that is tothe West, the other three Ajit, 
Motilal and the approver turned to the 
right. They were pursued by Babulal 
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anda number of other persons. When 
they proceeded a short distance they 
turned off from the road on which they 


were running. Two of them Benoy and 
Motilal took alum tothe left, ihat is ic 
say in anorth-easterly direction and the 
third man Ajit ran towards the south-east. 
He was closely pursued by Babulal Surana, 
and according tothe evidence which the 
laiter gave the pursuer actually succeeded 
at the early stage cf the chase, in seizing Ajit 
round his waist, but was forced to release 
bim because Ajit struck him on the back 


of hishend with a small knife said to 
have been a pen knife. The knife was 
never found. Eventually Ajit was cap- 


tured Ly a Muhammadan who had joined 
in the chase further down the road. Ajit 
was taken to the shop, and some short time 
later tolh the other two fugitives Motilal 
end Benoy Bhusan Deb Roy were also 
brought tothe shop, they having been 
captured by some ot the persons who had 
pursued them. 

Inthe shop was found by the clerk 
Surendra an object which was subsequently 
identified as being the magazine cf a 
automatic pistol. There is no doubt what- 
ever that the magazine was found in the 
shop, because it was shown to various 
people who had assembled ihere by the 
time the fugitives were. brought back to 
the shop. This object was shown to a 
number of persons including to local 
Pleaders and a gentleman who is describ- 
ed as an accountant. As soon as it was 
realized that the object was part of a pis- 
tol a search was made as a result of which 
an automatic pistol was found on the 
road-way orthe side of the road-way quite’ 
close to ithe shop; that pistol was uu- 
doubtedly the pistol to which the magazine 
belonged. The large knife which is said 
tohave been provided by Benoy Bhusan 
Lashkar was never discovered. That is 
perhaps not surprising seeing that the 
man from Mymensingh is even now still 
at large, and it was he who is said to 
have carried the knife. 

So faras Ajit Kumar Chakravarti and 
Motilal Roy are concerned, there can be 
no possible question whatever as regards 
their guilt. They were captured while 
they were still running away from the 
shop. Ajit Kumar was kept in sight by 
Babulal from first to last. Motilal and 
Benoy Bhusan Deb Roy were kept in 
sight by one or other of the pursuers and 
they too were brought back to the shop and 
then and there identified by the inmates 
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as being two out ofthe four robbers, All 
the three captives were forthwith handed 
over tothe Police as being ‘three out of 
the four raiders and a formal information 
was lodged at the Police Station within 
an hour or two of the raid, and in that 
information these persons were named 
as culprits. [The judgment then dis- 
cussed evidence and continued.) We 
are unanimously and definitely of opin- 
ion that there was abundant direct 
and positive evidence more than sufficient 
to convict both Motilal and Ajit, and that 
there was no necessily at all to rely upon 
the evidence given by the approver in 
order to substantiate the case against those 
two appellants. 

The learned Commissioners, therefore, 
might have contented themselves with the 
evidence of those witnesses to whom I 
have referred and asked themselves whether 
they were satisied with the evidence 
given by those witnesses. If they had 
accepted this evidence there was no need 
whatever to embark upon a discussion as to 
whether or not the evidence of the approver 
was corroborated in so far as it touched 
upon the case of Motilal and Ajit. 

The case against Benoy Bhusan Lashkar 
is somewhat different. He is not charged 
either under ss. 382,392 or 394. It was not 
suggested that he had himself taken any 
part in the actual robbery. What is said 
against him in effect is that he was the 
dominating mind operating in the back 
ground and had sent forth the four young 
men to make the raid on the shop of 
Kanailal Surana. He was accordingly 
charged merely as being a. party to a 
conspiracy. It is clear law that in order 
to establish a charge of conspiracy, it is 
only necessary to show that the parly 


charged entered into an agreement to do’ 


an unlawful act. Allthat the prosecution 
was required te do in the present case 
was to establish that Benoy Bhusan Lashkar 
had agreed with these four accused that 
this robbery should be carried out. Actual- 
ly if the evidence of the approver is ac- 
cepted, Benoy Bhusan Lashkar did a great 
deal more than merely enter into an 
unlawful agreement with the other four 
persons. He actually gave them instruc- 
tions. He made the last minute incite- 
ments and in fact he had distributed the 
parts in the drama which was to be played 
on that evening. He assigned to each of 
them respective duties in the operation 
they were undertaking, Ajit was given 
the pistol, the man from Mymensingh had 


-MOTT LAL Roy V. EMPEROR (CAL.) 


16410 
the knife and Motilal had the haversack ` 
for carrying away the booty. The ap- 
prover Benoy Bhusan Deb Roy has given 
a clear and circumstantial account of what 
took place in the house of Benoy Bhusan 
Lashkar during the hours immediately 
prior to the setting forth of these men 
to commit the robbery. If the evidence 
of the approver is accepted as true, that 
in fact, itself would be sufficient to convict 
this man Benoy Bhusan Lashkar. 

The approver had made a_ confession 
before a Magistrate on March 6, 1934, that 
is to say, four days after the robbery had 
taken place, and in that confession he had 
given a detailed account of ithe whole 
affair from the time when he was induced 
to come from Habiganj by Ajit in order 
to take part in what was then said to be 
a dacoity, until the time when he was 
arrested taken to the Thana along with 
Motilal and Ajit Kumar. It seems clear 
from the approver’s story that he was a 
young boy living in Habiganj pursuing 
his studies at school. He came under the 
influence of Ajit and later on Ajit sum- 
moned him to Sylhet for the purpose of 
taking partin a dacoity. He cycled from 
Habiganj to Sylhet some two or three days 
prior to March 2. On arriving at Sylhet 
he first of allwent tothe house of a man 
he knew and spent one night there. Then 
he spent part-of aday and the whole of 
one night and the whole of 
the day which was March 2, up to the 
time he committed the robbery, with the 
others in the house of Benoy Lashkar. He 
had discovered where Ajit was living. He 
found that Ajit was living with his uncle 
Benoy Lashkar and there he took up his 
quarters. Some uncertainty exists as to 
the precise number of huts which com- 
prised this house. The witness Peary 
Mohan De said that the house consisted 
of a bed-room and acook-room. The other 
witness Sailendra Kumar Chakravarti said 
that the house consisted of four huts in 
one of which Benoy Lashkar prepared 
soap and in another he slept and in the 
third cooking was done, and the fourth 
one was dilapidated. There is some in- 
dication that Ajit lived in the hut in which 
soap was manufactured. Whether the 
house of Benoy Lashkar consisis of two 
or three huts or four hurts, seems for the 
purpose of this case, to make very. little 
material difference, because it is clear 
that the house was not a very large resi- 
dence, and it stands to reason that when 
the approver was staying with Ajit for 
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some twenty-four hvars’ or even longer, 
Benoy Lashkar must have known all about 
it. ‘here is evidence which goes to show 
that the approver did in fact stay in that 
house, a number of articles were found 
which obviously belonged to Benoy the 
approver and they were satisfactorily 
identified as such. I have said that if the 
evidence of the approver is believed it is 
sufficient to convict Benoy Bhusan Lashkar 
as one of the conspirators. But it is a 
salutary rule that the evidence of an ac- 
complice (this approver was of course an 
accomplice) should be corroborated. It is 
essential that the Court which has to 
estimate the value of the evidence of an 
approver should bear in mind that salutary 
rule. The learned Ccmmissioners have 
done so. 
a Judge and ajury it is the duty of the 
Judge to warn the jury that it is unsafe 
to act upon the uncorroborated evidence 
of an accomplice. In the same way when 
a trial takes place before three Commis- 
sioners who are the Judge both of law and 
of the facts, it is right and proper and 
indeed obligatory upon them that they 
should warn themselves that itis unsafe 
to act on the uncorroborated testimony of 
the accomplice. The learned Commissioners 
here did give that warning to themselves, 
if I may so put it, in other words they 
had in mind the desirability of ascerlain- 
ing whether the evidence of approver was 
or was not corroborated. The question 
whether the evidence of an accomplice 
has been sufficiently corroborated is largely 
a matter for the Court which is trying 
the case. The learned Commissioners here 
came to the conclusion that there was such 
corroboration of the approver’s story as 
would involve Benoy Lashkar in the con- 
spiracy in respect of which he was charged. 
[The judgment after discussing the corrobc- 
ration evidence come to the conclusion 
that there was sufficient evidence to 
show that there was corroboration of the 
story told by the approver as against 
Benoy. The judgment then proceeded.] 
We see no reason whatever for 
ing the suggestion put forward by Mr. 
Mukerjee that the confession of the ap- 
prover was not voluntary. We are, however, 
not really concerned with the confession 
at all, because the matter passed a long 
way beyond the confession because the 
approver gave his evidence before the 
Court several months later and he was 
cross-examined, on behalf of the defence. 
The vital thing was that the Commis- 
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sioners had to consider whether they could 
accept the evidence of the approver given 
in the witness-box. The learned Commis- 
sioners came to the conclusion that the 
evidence of the approver was irue and 
that there was no real coniradiciion be- 
tween it and what was stated in the con- 
fession. This story was perhaps little 
fuller but that was only natural in the 
circumstances. Taking the evidence of the 
approver as true and holding that there 
was corroboration of it, we unanimously 
come to the conclusion that the conviction 
of Benoy Bhusan Lashkar was right. 

Jf follows, therefore, that both these 
appeals musi be dismissed. 

At an early stage of the argument be- 
fore us, something was said with regard 
to the sentence. The learned Commissioners 
accepted the evidence which showed that 
a pistol was found outside the shop, and 
they were folly satisfied that a knife was 
used in order to overawe the inmates of 
the shop. They, therefore, came to the 
conclusion that it was not the offence was 
not one under s. 382 only end that the 
cireumstaces warranted a conviction under 
s. 392. The Commissioners also accepted 
the evidence of Babulal Surana that he 
was injured by a knife used by Ajit. 
They, therefore, were of opinion that the 
offence committed by all the four persons 
who took part in the raid, became ag- 
gravated from offences under s. 392 to 
offences under s. 394 of the Indian Penal 
Code. 

It is to be observed that the sentences 
which were imposed might have been 
given even if these persons had only been 
convicted of one of less serious of the 
offences. As regards Motilal Roy and Ajit 
Kumar Chakravarti, they were convicted 
of the most serious of those offences, As 
regards Benoy Bhusan Lashkar he was 
sentenced for conspiring ‘to commit an 
offence under s. 392 of the Indian Penal 
Code. 

In our opinion, it cannot be said on 
any view of the matter that any of the 
sentences are unduly severe. 

We are of opinion that the sentences 
are only open to criticism if at all as being 
unduly lenient rather than unduly severe. 
We are certainly not disposed to interfere 
with the sentences on the ground that 
Wed are too severe. The appeal is dismiss- 
ed. 
Panckridge, J—I agree. 
. Ghose, J.—I agree, 


Appeals dismissed, 


D. 
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ALLAHABAD HIGH COURT. 

Criminal Revision Application No. 212 

of 1936 

June 11, 1936 
ALLSOP, J. 
PIRAG LAL—APPLICANT 
VvETSUS 


RUSTAM SINGH—Opposits Party 


Criminal Procedure Code (Act V of 1898), s. 247 
—Summons case—Absence of complainant—Courses 
before Magistrate—Magistrate exercising discretion 
not to grant adjournment—Interference in revision, 


af proper. __ 

Under s. 247, Criminal Procedure Code, the per- 
sonal piesence of a complainant is necessary in order 
that a summons case should proceed. ‘The only ex- 
ception made is fora public servant whose person- 
al attendance is not required by the Magistrate. 
In the case of anybody, except a public servant, the 
personal attendance of the complainant is neces- 


sary. 

Where the complainant does not attend in person 
under the provisions of s. 247, Criminal Procedure 
Code, there are only two courses open to the Magis- 
trate. The more ordinary coursa is to acquit the 
accused. The exc3ptional course is, if he had any 
Farticular reason for doing so, to adjourn the hear- 
ing of the case to some other day. When the Magis- 
trate exercises his discretion not to grant an adjourn- 
ment, the Magistrate cannot be said to have acted 
wrongly and there is no grcund for jntezfeience in 
revision. 


Cr.R. App. from an order of the District 
Magistrate, Mainpuri, dated December 14, 
1935. 


Mr. M. L. Chaturvedi, for the Applicant. 


"The Assistant Government Advocate, for 
the Crown. 


Order.—This is an application in revision 
against an order acquitting four men who 
were charged with the offences of criminal 
trespass and assault under ss. 447 and 352, 
Indian Penal Code. The evidence for the 
prosecution and the evidence for the defence 
were taken by the Magistrate and he then 
fixed a date-for the hearing of arguments. 
On that date the complainant did not 
appear but he was represented by Counsel. 
The Magistrate was told by Counsel that 
the complainant had gone to Farrukhabad 
to bathe in the Ganges and that he had 
expected to return on the date of hearing 
but had not appeared. Counsel suggested 
that the complainant's presence was not 
necessary. The learned Magistrate refused 
to adjourn the case and he came to the con- 
clusion under the provisions of s. 247, 
Criminal Procedure Code, that in these 
circumstances he was bound to acquit the 
accused. He accordingly did so The 
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complainant appealed to the Sessions 
Judge, who found that he was not entitled 
to interfere with an crder of acquittal. 
In the present application it is said 
that this Court is entitled to inter- 
fere. It may not, of course, convert an 
order of acquittal into. an order of convic- 
tion, but it can set aside an order of ac- 
quittal and’ direct that further proceedings 
should be held. 


That view is quite right. The point, 
however, is whether the Magistrate acted 
illegally in the action which he took. In 
my opinion his action was right. I find 
from the provisions of s. 
Procedure Code, that for some reason the 


legislature has laid it down that the per-- 


sonal presence of a complainant is necessary 
in order thata summons case should pro~ 
ceed. The only exception made is for a 
public servant whose personal attendance 
is not required by the Magistrate. In the 
case of anybody, except a public servant, 
the personal attendance of the complainant 
is necessary. In the present case the com- 
plainant did not attend in person and, 
therefore, under the provisions ofs. 247, 
Criminal Procedure Code, there were only 
two courses open to the Magistrate. The 
more ordinary course was to acquit the 
accused as he did. The exceptional course 
wes, if he had any particular reason for 
doing so, to adjourn the hearing of the 
case to some other day. The learned Ma- 
gistrate exercised his 
grant anadjournment. It seems on the 
face of it that he was perfectly entitled to 
exercise his discretion in that way. if the 


complainant preferred going to Farrukha- ' 


bed and bathing in the Ganges to appears 
ing in Court and prosecuting his case. 
There is no reason for holding that the 
Magistrate acted wrongly and consequently 
there is no ground for interference in re- 
vision. I reject the application. 


N. Petition rejected. 


247, Criminal: 
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‘CALCUTTA HIGH COURT 


Civil Rule No. 1208 of 1934 
March 4, 1935 


M. C. Guoss, J. 
BISWAMBAR NAMA—?PETITIONER 
versus 


ABDUL MAJID MEA AND orazrs 
—OPPOSITE PARTIES 

Bengal Tenancy Act (VIII of 1885), ss. 174, 153 
(b)— Rent decree—Sale in execution—Application to 
set aside sale opposed denying petitioner had pur- 
chased lands sold—Rejection of application —Held, 
order was appealable. 

A person purchased certain lands at an auction- 
“sale in execution of a rent decree. After the auction- 
sale the petitionsr applied under s. 174 of the Benga] 
Tenancy Act, to set aside the sale on the ground that 
he had purchased a portion of the lands. The auc- 
tion-purchasor opposed the application denying that 
the petitioner had purchased any of the lands which 
were sold in execution. Tha trial Court allowed the 
petitioner's application. - In appeal the Subordinate 
Judge, had dismissed the petitioner's application. It 
was urged in revision that inasmuch as the rent 
decree was for a sum less than Rs. 50, there would be 
no appeal against that decree under s. 153 (b) of the 
Bengal Tenancy Act : 
- Held, that while the auction-purchaser was claim- 
ing to have purchased the lands as having belonged 
to the judgment-debtors, the petitioner was making 
a conflicting slaim, namely, that the whole of the 
lands did not belong to the judgment-debtors be- 
cause they had parted with a portion of their mght 
to the petitioner and that conflict gave the Court of 
Appeal below a right to hear the appeal. 


G. R. against an order of the Court of the 
Subordinate Judge of Tippera (Comilla), 
dated May 21, 1934. 

Messrs. Upendra Kumar Ruy and Rakhal 
Chandra Dutt, for the Petitioner. 

Mr. Hemendra Kumar Das, for the Oppo- 
site Party. 

Judgment.—In this case the opposite 
party No.1 purchased certain lands at an 
auction sale in execution of a rent decree. 
After the auction sale the - petitioner ap- 
plied under s. 174 of the Bengal Tenancy 
Act, to set aside the sale on the ground 
that he had purchased a portion of the 
lands. The auction-purchaser opposed the 
application denying that the petitioner 
had purchased any of the lands which 
were sold in execution. The trial Court 
allowed the petitioners application. [n 
appeal the learned Subordinate Judge has 
dismissed the petitioner's application. 


It is urged.in this Court that inasmuch 
as the rent decree was for a sum less than 
Rs. 50, there would be’ no appeal against 
that decree under s. 153 (b) of the Bengal 
Tenancy Act, inasmuch as the Munsif was 
vested with the powers under that section 
and since no appeal is allowed’ against 
the decree it follows that no appeal can 
lie in such a tase against an order setting 
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aside a sale or refusing to set aside a 
sale, under s. 174 (5) of the Act. The 
argument is correct that the provision for 


an appeal under s. 174 (5) is governed 
by the condition whether an appeal ties 


under the provisions of s. 153 of the 
Act. 

. In this case, however, the lewned Sub- 
ordinate Judge has held that there was a 


conflict of titleas between the petitioner 
and fhe auction-purchaser and therefore 
an appeal lay in this case. It has been 
strenuously urged that there was no conflict 
inasmuch asthe petitioner merely claim- 
ed that he had purchased a portion of the 
judgment lands. He did not deny that the 
auction-purchaser has rightly purchased 
the judgment lands in auction. He mere- 
ly prayed for setting aside the auction- 
sale inasmuch aghe was interested in a 
portion of the lands. The argument is 
plausible, but it is clear that while the 
auction-purchaser was Claiming to have 
purchased the lands as having belonged 
to the judgment-debtors, the petitioner 
was making a conflicting claim, namely, 
that the whole of the lands did not belong 
to the judgment-debtors because they had 


parted with a portion of their right 
to the petitioner and that conflict 
in my opinion gave the Court 


. of Appeal below a right to hear the 


appeal. 

The other matters argued are matters of 
fact.on which no question can be raised 
under s. 115 of the Code of Civil 
Procedure. 

The Rule is discharged with costs, hearing 
fee one gold mohur. 


N. < Rule discharged. 


RANGOON HIGH COURT 
Civil Miscellaneous Application No. 23 
of 1936 
May 22, 1936 
Dunk ey, J. 
U PO HTU AND ANOTHER— APPLICANTS 
VETSUS 
MA THAN YIN-—OpPPOSITE PARTY. 

Consent decree—Review on ground of fraud or 
mistake, whether liex—Remedy is by way of separate 
suit— Review. 

A review of a consent decree on ths ground that 
it was obtained by fraud, and, therefore, equally on 
ths ground that it was obtained by mistake, cannot 
be had, andthe consant decree can’ be set aside only 
by means of a saparate suit. Chhajju Ram v. Neki 
(2), followed, J. C. Galstaun v. Pramathanath Ray - 
(3), relied on. 


786 
C. Misc. Appln. from judgment of Mr. Jus- 
tice Dunkley, dated February 25, 1936. 
Mr. M. Shaffee, for the Applicants. 
Mr. P. K. Basu, for the Opposite Party. 
Order.—This is an application to review 
the consent decree passed in Civil Second 
Appeal No. 290 of 1935. The application 
is made by the appellants in that appeal, 
and the ground upon which they desire 
to have the decree, which was passed with 
the consent of their learned Counsel, re- 
viewed istthat the learned Counsel consented 
thereto without their instructions. They 
have further averred that he consented 
under a misapprehension; but this is clearly 


not the case, for there was no ground. 


upon which learned Counsel could have 
misapprehended the position and, after 
discussion with learned Counsel for the 
respondent, both learned Counsel] verbally 
Mentioned the terms of the compromise 
of the appeal to the Court, as being in 
the best interests of their respective clients. 

As authority for the proposition that 
this consent decree should not be set aside 
because it was made without the express 
consert of the clients, I am referred to 
the case in Kyone Hoe Tsee v. 
Kyon Soon Sun (1), but this case proceeded 
upon the footing that learned Counsel for 
the respondent gave his consent under a 
misapprehension as to the facts. The 
appeal there was an appeal from a decree 
granting letters of administration, and 
learned Counsel for the respondent made 
the admission that the widow of the de- 
ceased, in regard to whose estate letters 
of administration were sought, had a prior 
right to letters over his client and that, 
as his client did not contest the status 
of the party who asserted that she was 
the widow, he consented ito letters of 
administration being issued to her. It ap- 
peared, however, that his client was strenu- 
ously contesting the assertion that this 
particular party was the widow of the 
deceased. Consequently, as the consent of the 
learned Counsel was plainly given under 
a misapprehension of fact, the learned 
Judges held that in review the consent 
decree could be set aside. 

The question as to whether a review of 
a consent decree lay on such a ground 
does not appear to have been raised at 
the hearing of that application; but it 
would seem that, in view of the decision 
of their Lordships of the Privy Council in 
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Chhajju Ram v. Neki (2), a review of a 
consent decree on the ground that it was 
obtained by fraud, and, therefore, equally 
on the ground that it was obtained by 
mistake, cannot be had, and that the con- 
sent decree can be set aside only by 
means of a separate suit: J.C. Galstaun 
v. Pramathanath Ray (3). Moreover, the 
decision in Kyone Hoe Tsee v. Kyon Soon 
Sum (1) would appear to be no longer 
good law in view of the decision of their 
Lordships of the Privy Council in Sou- 
rendranath Mitra v. Tarubala Dasi (4), 
in which their Lordships held that an Advo- 
cate briefed in a snit has the implied 
authority of his client to settle the suit 
by a compromise, that implied authority 
not being an appendage of office arising 
from the status of the Advocate but being 
implied in the interests of the client to 
give the fullest beneficial effect to his 
employment of the Advocate, and further- 
more that the implied authority can be 
countermanded only by the express in- 
structions of the client. 

In the present case learned Counsel for 
the appellants not only had as an Advo- 
cate of this Court implied authority to 
enter into a compromise of the appeal, in 
furtherance of what he considered to be 
the best in the interests of his clients, 
but he actually had express authority, for 
his clients had granted him a power in 
which he was given express authority to 
compound the appeal with the respondent. 
Consequently it is clear that, the decree 

aving been made with the consent of the 
learned Counsel for both parties and hav- 
ing been drawn up and signed by the 
offer of the Court, it is not now open to 
the appellants to withdraw the authority 
which they granted to their learned Counsel 
to compromise the appealon their behalf. 
Hence on this ground also this applica- 
tion for review fails. The application is 
rejected with costs, Advocate’s fee two 
gold mohurs. 

D. Application rejected. 

(2) 3 Lah. 127; 72 Ind. Cas. 566; A I _R1922P C 
112; 49 I A 144; 30 M LT 295: 260 W N 697; 41 
P LR PC 1922; 3P LT 435;16 L W 37; 17P 
W R 1922; 43 ML J 332. 24 Bem. L R 1238; 4 U 
P LR @O) 99% 36 C LJ 459 (PO). 

(3) 57 C 154; 124 Ind. Cas. 525; A I R 1929 Cal 
470; 33 C W N 683; Ind. Rul. (1930) Cal. 461. 

(4) 57 O 1311; 123 Ind. Cas. 545; A IR1930 PO 
58; 57 I A 133; Ind. Rul. (1930) P C 177; (1930) A 
L J 489; 32 Bom. LR 645; 510 LJ 309; 58ML 
J 551; 34 CW N 453; 11 PLT 461; 31 L W 803 
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CALCUTTA HIGH COURT. 
Appeal from Original Decree No. 213 
of 1930 
March 8, 1935 
MUKERIL AND M. C. Guoss, JJ. 
SANTOSH KUMAR GHOSE—DEFENDANT 
No. J—APPELLANT 
VOTSUS 
Srimati GIRI BALA DASSI—PLAINTIFE 
AND OTHERS—RESPONDENTS 

Practice —Evidence—Caleutta High Court Appellate 
Side Rules, Chap. IK, rr. 11, 12—Paper book— 
Documents referred to in judgment, not printed— 
Effect. 

Tf documents reterred to in the judgment appealed 
from are not printed in the paper-book by the 
appellant, the respondent is entitled to ask the Court 
to uphold the conclusion arrived at by the Court 
below upon the said documents. When the appellant 
has omitted to put in hie list a document referred 
to inthe judgment of the Court below, he stands 
the chance of being deprived of the liberty of argu- 
ing that the conclusion at which the Court below 
has arrived on’ that document is not right. 

Rule 12, Chap. IX, Calcutta High Court, Appel- 
late Side Rules does not mean that depositions of 
witnesses may be omitted unless with the consent 
of the opposite party, or by 2 special order obtained 
from the Court. All that this Rule means is that in 
the list which is to bə put in, it is not necessary 
to include those items which are marked with 
asterisks, because they all would go in as a matter 
of, course. When, therefore, it is intended to omit 
any deposition taken in the course of the trial, 
either the consent of the opposite party will have 
to be obtained or at any rate, a special order will 
have to be obtained from the Court. - 

Appeal against the decree of the Sub- 
ordinate Judge, Second Court, 24-Parganas 
(at Alipore), dated June 14, 1930. 

Messrs. S. C. Basu, Hari Prasanna Muker- 

“jee, for Mr. Santimoy Mazumdar, tor the 


Appellant. 

Messrs. Hira Lal Chakraburity for No. 1 
and Sasi Kanta Roy, for No. 3, for the 
Respondent. 

Mukerji, J.-The genealogy showing the 
relationship of the parties who. figure in 
this case, will be found at pp. 21-22 of 
the paper-book. 


One Kali Charan Ghose left two sons 
Uttam Chandra Guose and Gobinda 
Chandra Ghose. Uttam died about the 


year 1906 or 1907 leaving lwo sons Akhil 
Chandra Ghose and Kokil Chandra Ghose. 
Akhil died in the year 1912 leaving a 
daughter Giri Bala Dasi who is the plaint- 
iff in this suit. Kokil was alive up to 
within two or three years before the 
institution cf the suit. He had a son 
named Chandi by his tirst wife, but that 
son died before Kokil leaving a widow. 
The defendant No. 1 Santosh Kumar 
Ghose is the son of Kokil by his second 
wife. The other defendants in this suit 
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belong to the branch of Gobinda’s family. 

The suit was laid as one for 
partition in respect of several kinds of 
property described in schedules (ka) to 
(chha) to the plaint and there was also a 
prayer for accounts. The pleadings were 
not very artistically drawn; but shortly 
put, the plaintiff's case was that Akhil 
and Kokil as well as Bishnu and Ambica 
who were the sons of Gobinda were all 
members of a joint Hindu family and 
that all the properties described in the 
schedules to the plaint were joint pro- 
perties. On the strength of this allegation 
the plaintiff claimed an one-fourth share 
in the said properties. 

The appeal before us relates only to 
three items of the properties, namely those 
described in schedules (kha), (ga) and 
(cha). It is therefore not necessary to 
refer tothe averments of the defendants 
in respect of the properties other than 
the said three properties. Schedule kha 
property relates to a milk business which 
used to be carried on at premises No. 15 
Sariatulla Ostagar’s Lane; Schedule ga 
property is a two-storied building stand- 
ing on about three cottas of land being 
premises No. 15, Sariatulla Ostagar's Lane; 
and schedule cha a sweet-meat business 
situated at premises No. 6/3, Maniktolla 
Road. 

The case of the defendant No. 1, who 
is the contesting respondent in this appeal, 
shortly put, was to the effect that these 
items of properties belonged exclusively to 
Kokil, and that neither Akhil nor any of 
the defendants in the suit had any right 
or interest therein, and therefore the plaint- 
iff was not entitled to any share in any 
of these properties. 

The learned Judge held that in these 
three properties Akhil and Kokil had 
equal shares, but that the defendants other 
than the defendant No. 1 had no concern 
whatever with these properties, and in that 
view of the matter he came to the con- 
clusion that thé plaintiff would be entitled 
to a half share in these properties. In- 
asmuch as the plaintiff had claimed a 
fourth share therein, the learned Judge 
held that the plaintiff was entitled to the 
share which she had claimed. And on the 
footing of this finding of his, he has made 
a preliminary decree for partition and for 
accounts. The learned Judge has said 
that the plaintiff might have claimed a 
half share in the properties, but she had 
actually claimed one-fourth share therein 
and “probably” he says: “this is a just 
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dispensation.” His reasons for coming to 
this conclusion has been put in these 
_words: It is Kokil and his successor who 
carefully handled the business and brought 
about its expansion and the defendant 
No. 1 should in the ultimate equity of 
things get the greater share. 

The controversy in this case has been 
reduced to a very narrow compass by 
reason of a finding at which the learned 
Judge has arrived which seems to us to 
be Supported by ample evidence, and 
which again it may be pointed oat, has not 
been challenged before us. That finding 
is that the properties of schedules ga and 
cha were acquired out of profits of the 
milk business which is described in 
schedule kha. In other words the monies 
used for the acquisition of the land and 
the construction of the building described 
in schedule ga were monies which sccrued 
out of the profits of the milk business 
described in schedule kha and the sweet- 
meat shop at 6/3, Maniktolla Road, des- 
cribed in schedule cha, which, however, 
as it now appears from the evidence, has 
been gold by Kokil’s son-in-law Sannyasi, 
was a business which originated out of 
the profits of the milk business described 
in schedule kha (after dismissing the 
evidence, his Lordship concluded.) 

The result in our opinion, is that it 
must be held that the plaintiffs’ claim in 
respect of which she has obtained a decree 
for partition in the Court below, has 
been adequately proved. 

On the question of the decree for accounts 
which also has been challenged before 
us by Mr. Basu appearing on behalf of 
the appellant, there are certain difficul- 
ties, and on the whole it would not be 
right to make a decree for accounts hav- 
ing regard to the circumstances of the 
present case. Mr. Chakraburtty appearing 
on behalf of the plaintiff-respondent has 
very candidly stated before us that it 
would not be to the advantage of the 
plaintiff herself to have a decree of this 
character, because it will entail further 
expenditure and considezable trouble on 
her part with no corresponding advantage 
to be derived therefrom. 

In the circumstances we think it right 
to set aside the decree for accounts whick 
has beeu passed by the learned Subordi- 
nate Judge in this case. The appeal, 
therefore, would stand dismissed with costs 
subject to the moditication noted above. 
The cross-objection is also dismissed. 

Before parting with this case I desire 
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to make a few observations in connection 
with the manner in which the paper-book 
has been prepared in this case. The 
two documents Exs. 2 and 2 (a) to which 
reference has been made above, though 
specially referred to in the judgment 
, appealed from do not appear in the paper- 
book. It must be well-known to learned 
Advocates that if documents referred to 
in the judgment appealed from are not 
printed in the paper-book by the appel- 
lant, the respondent is entitled to ask 
the Court to uphold the conclusion arriv- 
ed at by the Court below upon the said 
documents. In this particular case so far 
as Exs. 2 and 2 (a) are concerned, the 
learned Judge has said that these two 
documents show that Kokil was not averse 
to allowing the plaintiff a share in the 
properties. Of course we have looked 
into these post cards and as we have already 
stated, it does not appear from the post- 
cards themselves that the shares in all 
the properties which forms the subject- 
matter in this suit have been admitted. 
But even then the respondent is not en- 
titled to ask us to go behind this. When 
the appellant has omitted to put in his 
list a document referred to in the judg- 
ment of the Court below, he stands the 
chance of being deprived of the liberty 
of arguing that the conclusion at which 
the Court below has arrived on that docu- 
ment is not right. 

Next, there is afar more serious matter 
which is disclosed in this case. The de- 
position of Pramada Bala to which we 
have referred in course of this judgment 
and which was a deposition taken on 
commission has not at all been included 
in the paper-book. The explanation sug- 
gested is that under the Rules of this 
Court depositions of witnesses are not to 
be regarded as papers which must neces- 
sarily be included in the paper-book. 
This, in our opinion, is a wrong inter- 
pretation of the Rules. lam not surprised 
that such an explanation has been offered 
because such an explanation has also 
been given On some previous occasion as 
well when such an omission had been 
discovered. Rule 11 of the Rules for the 
preparation of paper-books states defini- 
tely that Part I of the paper-book shall 
contain papers of descriptions (a) to (n). 
Some of these items are marked with 
asterisks. In r. 12, cl. (a) it is stated 
that the list of papers, other than those 
marked with asterisks in x. 11 and the 
exhibits, upon which the decision of the 
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appeal depends and which the appellant 
desires to have included in Part I of the 
paper book at his expense, has to be pre- 
pared and delivered to the Deputy Regis- 
trar. This Rule does not mean that 
depositions of witnesses} may be omitted un- 
legs with the consent of the opposite party, 
or by a special order obtained from the 
Court. All that this rule means is that 
in the list which isto put in, it is not 
necessary to include those items which are 
marked with asterisks, because they all 
would go in asa matter of course. When 
therefore it is intended to omit any de- 
position taken in the course of the trial, 
either the consent of the opposite party 
will have to be obtained or at any rate, a 
special order will have to be obtained from 
the Court. 

The disadvantage of having to decide 
a case on a paper-book which does not 
contain a part of the evidence is obvious. 
But for the fact that our attention was 
drawn to that evidence by the learned 
Advocate who appeared for the defend- 
ant No. 1, we would have been under 
the impression that there was no witness 
examined in the case, of the name of 
Pramada Bala or that there was any such 
evidence which she had given to which 
we have referred. | 

The cost of this appeal is payable by 
the next friend of the defendant No. 1 
appellant to the plaintiff respondent only. 
The other defendants-respondents will 
bear their own costs in this appeal. 

M. C. Ghose, J.—I agree with the 
clusion of my learned brother. 

The dispute in this Court relates to three 
properties, namely, schedule kha,a milk 
business at No. 15, Sariatulla Ostagar’s 
Lane, schedule ga, a two-storied building 
at the same address, and schedule cha, a 
sweet-meat shop in arented house at No. 6-3, 
Maniktolla Road. As regards the milk 
business and the swect-meat shop, it was 
admitted at the Bar that both the business- 
es have disappeared and are not existing 
at the present moment. The shops were 
carried on by Kokil who died about 1925 
and since then Kokil's widow carried on 
for some time with the help of servants. 
Now both the shops have ceased. 

The sole dispute is relating to the two- 
storied building, the land of which was 
purchased by Kokil in 1917 and the house 
was built by him shortly afterwards. The 
purchase of the land and the construction of 
the building took place about five years after 
the death of Akhil. From this fact it was 


con- 
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strenuously argued that it was the separate 
property of Kokil and Akhil’s daughter 
the plaintiff could not claim a share in the 
same. Upon this evidence, however, there 
is no doubt that the house was built out of 
the milk business, the parties being by 
caste, hereditary dealers in milk. This 
milk business, if is also clear upon the 
evidence, was not started by Kokil as 
alleged on behalf of the appellant, but it 
was a business which was started by his 
father Uttam, and Kokil was a young boy 
who was brought up in Calcutta. Itis true 
that Kokil mostly lived in Calcutta and 
his elder brother Akhil remained in his 
native village in Arambag sub-division in 
the district of Hooghly. But all the same 
the evidence is satisfactory that the two 
brothers formed a Hindu joint family and 
as such Akhil's daughteris entitled to the 
share which the trial Court has allotted. 

I agree that in all the circumstances of 
this case the order for taking accounts is 
unnecessary. The defendant No. 1 was 
a baby a few months old, oritmay be that 
he was not even born three years before the 
suit from which date the trial Court direct- 
ed the taking of accounts. The two busi- 
nesses are no longer existing. In the 
circumstances the learned Advocate for the 
respondent has candidly given up the prayer 
for accounts. 

I desire to observe that we were put into 
an embarrassing position by the learned 
Advocate for the appellant reading to us 
all the evidence which was printed in the 
paper-book, but not bringing to our notice 
the evidence of Pramada Bala who had 
given evidence on commission on behalf of 
the plaintiff and which evidence is relevant 
in the case. It may be as the learned Advocate 
argued that it is the option of the party under 
the paper-book Rules, whether he will print 
the evidence. But I see no reason or sense in 
the view that the appellant will have a right 
to pick and choose what evidence he will 
print in a case. If he prints all the evi- 
dence which is in his favour and omits the 
evidence which tends to go against him, it 
will entirely mislead the Court. The whole 
of the evidence must be printed or at the 
option of the appellant the whole of the 
evidence may be omitted, if he chooses 
to argue the case without referring to the 
evidence. 


D. Order accordingly. < 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 102 of 1935 
December 10, 1935 
YOUNG, O. J. AND Monros, J. 
KANHAYA LAL—DECREE-HOLDER 
—APPELLANT 


versus 
KISHORE CHAND—SvorrTY Aann SHANKAR 

DAS—JUDGMENT-DEBTOR— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. V, r. 20— 
Substituted service—Afidavit of process-server that 
he was unable to find party and afized summons 
on his residence—Whether shifts onus to party to 
prove he was not properly served—Evidence—Onus. 

The affidavit or statement on solemn affirmation of 
the process server that he had been unable to find 
the party and had effected service by affixing the 
summons on his residence, is legal evidence which 
at least shifts the onus to the party to prove that he 
was not properly served. 

P.A. against the judgment of Mr. 
Justice Abdul Rashid, passed in Civil 
Appeal No. 1892 of 1934, on June 8, 1935, 
reversing that of the District Judge, Amrit- 
sar, dated May 3, 1934, (who affirmed that 
of the Subordinate Judge, 2nd Class, Amrit- 
sar, dated December 14, 1932.) ` 

Mr. M L. Puri, for the Appellant. 

Mr. D. R. Sawhney, for the Respondents. 

Young, ©. J—This is a Letters Patent 
Appeal from the judgment of Mr. Justice 
Abdul Rashid. One short point only arises. 

Kishore Chand, the respondent, executed 
a surety bond on June 29, 1931, undertak- 
ing to produce Shankar Das, judgment- 
debtor, on every hearing of the executjon 
proceedings and thereby obtained his re- 
lease from custody. At proceedings sub- 
sequent to June 29, 1931, the judgment- 
debtor absented himself and on Janu- 
ary 12, 1932, notice was directed to be 
served on the surety to produce the judg- 
ment-debtor on February 12. On Febru- 
ary 12 it was found thatthe surety had 
not been served and another order for 
service was made for February 29, 1932. 
This order allowed substituted service of 
the summons by affixing it to the surety's 
residence in the event of his not being able 
to be found for the second time. On Feb- 
ruary 25,1932, the report of the process- 
server was duly made that he had been 
unable to find the surety and had effected 
service by affixing the summons on his 
residence. This was verified by his solemn 
affirmation. The trial Court held as a Te- 
sult that the service was good and.proceed- 
-ed against the surety. 

We may note here that inthe Trial Court 
the surety afterwards disputed the validity 
of the service on him and he called three 
witnesses with the object of showing that 
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he was not resident at Amritsar where he 
was served but had for some considerable 
{ime—a year and a half—been carrying 
on businessin Lahore and presumably had 
ceased to reside at Amritsar. The trial 
Court held that the service was established 
end we must conclude that the evidence 
that the surety did not live at Amritsar was 
not accepted by it. 

An appeal was made to the learned Dist- 
rict Judge and one ofthe points takenin 
the appeal before him was that the surety 
was never served with this notice to pro- 
duce the judgment-debtor. In his judg- 
ment the learned District Judge sets out 
the facts and says :— 

“The report of the process-server, dated Febru- 
ary 25, 1932, duly supported by an affidavit shows 
that the surety was evading service and that a copy 
of the summons had been affixed to his residential 
house which had been pointed out by the decree- 
holder” 

The learned Judge goeson to show that 
the decree-holder being a close relation of 
the judgment-debtor and of the surety 
could not well have made a mistake about 
his residence. The learned Judge also 
says :— 

Tor did the surety produce any evidence to 
show that he had not been properly served for the 
hearing of February 29. It is urged in appeal that 
the onus was on the decree-holder, that the report 
of the process-server though supported by an affi- 
davit, was not admissible in evidence unless the 
process server was examined as a witness and that 
under these circumstances it should not have been 
taken as proved, that the surety was properly serv- 
ed for the hearing on February 29, 1932. I cannot 
accept this contention, * * * * * * * #* * 
It was for the surety to rebut that evidence if he 
wished to do so, either by demanding that the pro- 
cess-server be summoned or by producing his own 
evidence.” 

It has been argued before us that the 
learned Judge is wrong in saying that no 
evidence has been produced by the surety 
to show that he had not been properly 
served. This argumentis correct in letter 
but false in spirit, and we haveno doubt 
that what happened was that the evidence 
produced by the surety was not mentioned 
to the learned Judge and that in saying 
that there was no evidence to show that 
the surety had not been served properly, 
the learned Judge was notin any way mis- 
representing the true state of the record. 
We have had read to us the evidence pro- 
duced by the surety, and in our opinion, 
that evidence does not tend to show that the 
surety was not properly served, and it even 
falsifies the contention of the surely that the 
judgment-debtor did not live at Amritsar. 

An appeal was filed from the decision 
of the learned District Judge in this Court 
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on the one question whether the surety was 
properly served. The learned Judge says 
in his judgment that 

“the only evidence with respect to the substitut- 
ed service is the statement of Ali Muhammad (4. e., 
process-server) on the back of the notice,” 


The learned Judge then emphasizes that 
the process-server was not examined as 
witness and remarks that the statement on 
the back of the summons, therefore, did 
not carry any great weight. He refers to 
the fact that the surety produced three 
witnesses to prove that the process-server 
had not affixed any copy of tne summons. 
He does not discuss their evidence in any 
way and it would appear from his judg- 
ment that he was not relying on their evi- 
dence because after referring to . them he 
goes on :— 

“Moreover, the onus being on the decree-holder, 


it was incumbent on him toestablish that substi- 
tuted service was duly effected.” 


From reading the judgment of the learn- 
ed Judge we think that he decided this 
question on this ground, namely, that the 
decree-holder had not discharged the onus 
putupon him of proving service. 

We agree with the view of the learned 
District Judge that the affidavit or statement 
_ oa solema affirmation of the process-server 
was legal evidence which at least shifted 
the onus to the surety and now having seen 
the surety'’s evidence, we have no doubt that 
that evidence fails to discharge the onus 
on the surety. 

We allow this appeal with costs and res- 
tore the judgment of the learned District 
Judge. 

N. Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Suit No. 1519 of 1934 
April 11, 1935 


Mo Narr, J. 
INDRA CHAND KEJRIWAL—ApPELLANT 
versus 
BASROPAN SHAW AND OTHERS 
—-RESPONDENTS 


Practice—Inspection of documents—Place of in- 
spection—Balance of convenience. 

In deciding the question of the place where the 
inspection of the documents referred by tbe party 
should take place, the Courts should be guided by 
the balance of convenience. 

Held, on facts that the balance of convenience 
would undoubtedly be for inspection to be held 
at the place where the defendants carry on their 
business, BA 3 A 

Order. —This is an application by the 
plaintiffs that the defendants do produce 
the documents disclosed in their affidavit 
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of documents at the office of their Solici- 
tors in Calcutta. | 

The suit has been filed by the plaint- 
iffs in Caleutta on the allegation that 
there was a contract in Calcutta for certain 
goods to be supplied at Garhani and 
Sajhauli in the District of Arrah in 
Behar. 

In their affidavit of dccuments the de- 
fendants disclosed certain books of account, 
from the years 1929 up to 1934. In those 
books are _ included the roker and the 
ledger of the defendant firm relating to 
the Garhsni and Sajhauli shops. They 
also disclosed in their affidavit other books 
relating to their Garhani shop which are 
in the Munsif's Court at Arrah as ex- 
hibit in connection with some other suit. 

The question which has to be decided 
is whether the inspection should be given 
here or at or near the place where the 
books are in custody. 

The plaintiffs rely very strongly on 
two letters from the defendant's solicitors. 
In the first of these letters they say that 
they cannot give inspection of the books 
because they are in Nagri and their 
clients are absent. In the second letter, 
about for tnight later, they abandon this 
plea and say that it is inconvenient be- 
cause the books are in constant use. 

Garhani and Sajhauli are small villages, 
nearly 400 miles away, and it is alleged 
that there is considerable difficulty in ob- 
taining inspection there. 

The defendants suggest that they would 


give inspection at Arrah, which is the 
headquarters of the District and where 
competent legal practitioners can be 


found. wer 
I should be guided in an application 
of this kind by the balance of conveni- 


ence. Reference has been made to a 
decision in Kewaldas v.  Pestonji 
(1) in which Sargeant, J., held on 
facts which are somewhat similar 


that the balance of convenience would 
undoubtedly be for inspection to be held 
at the place where the defendants carry 
on their business. In my view. the 
balance of convenience in this case is that 
the inspection should be given at Arrah. 
My attention has been called to the 
order which Sargeant, J. made with re- 
gard to costs, and I feel that in this 
case also itis by no means essential that 
if the plaintiffs are successful in their 
suit they should pay the whole of the 
costs of this inspection. However that is 
(l) 5 B. 467 
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a matter which the learned Judge who 
hears the suit would be better able to 
decide, and in the circumstances I reserve 
the question of costs. Costs of this applica- 


tion are also reserved. Certified for 
Counsel. 


D. Order accordingly. 


NAGPUR HIGH COURT 
Second Civil Appeal No. 168 of 1933 
: February 3, 1936 ~ 
Boss, J. 
GQGANGARAM—APPELLANT 
VETSUS 
Musammat KANCHANBAI AND. ANOTHER 


D — RESPONDENTS 
Deed—Construction — Ambiguous document — Sub- 
sequent conduct of parties to be - considered—Held, 
deed was lease—C. P. Tenancy Act (XI of 1898), 
s. 45 (1)—Lease—Creditor put in possession—Debtor 
recorded as occupancy tenant—Debt allowed to be 
recovered from usufruct—Rent not reserved—Held, 
proprietary and cultivating rights passed and lease 
fell within s. 45 (1) 

Where an ambiguous instrument has to be con- 
strued, the Court is not confined to the narrow limits 
of its uncertain terms. Ithas to look wider and 
view the surrounding circumstances and gather the 
intention from the subsequent conduct and acts of 
the parties. 

Where a document was called a patta and the 
parties referred to it throughout as a lease, and the 
lower Appellate Oourt taking the subsequent con- 
duct of the parties into consideration drew the 
inference that they intended to treat it us a lease 
and the lessor defendant refused to amend the plead- 
ing treating it as an abstract question of law 
though the lower Court remanded the case giving 
him an opportunity to amend : 

Held, that the document should be taken 
lease, Nidha Shah v. Murli Dhar (1), Beniprasad 
v. Mul Chand (2), Bhika v. Amir (3), Manik Chand 
v. Vishnoo (4) and Kader Moideen v. C. W. Nepean 
(5), relied on. 

Where, ever since the execution of document the 
defendant has been recorded as an occupancy tenant 
and the plaintif as proprietor, it is evident that the 
proprietary rights passed. If insuch a case the 
document places the plaintiffs iu possession of the 
land and allows them to recover their debt from its 
usufruct, and so clearly transfers the cultivating 
rights as well, and no rent is reserved, the document 
transfers both cultivating and proprietary rights in 
the sir land and the document falls within the 
prohibition of s. 45 (1), C. P. Tenancy Act of 1898 
read with its explanation. Bhagirathi Bai v. 
Anyaji Kunbi (6), referred to. 

Messrs. J. Sen and B.J. Gupta, for the 
Appellant. 

Messrs. K. B. Sheorey and K. B. Tare, 
for the Respondents. 

Judgment.—The suit is for 


to be 


possession, 
of field No. 99 in Mouza Torania. Originally 
it was the sir field of the first defendant 


Gangaram, and is now recorded as his oc- 
cupancy field. On March 13, 1918, the first 
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defendant, Gangaram leased this field to 
the plaintiffs for 99 years under Ex. P: 1. 
The plaintiffs have founded their claim on 
this document. They state that in July 
1927, they were wrongfully dispossessed by 
the plaintiffs and so sue for possession. 

The first question which arises for 
decision relates to the construction to be 
placed upon this document, Ex. P.1. It 
calls itself a patta, and after reciting that 
certain debts are due by the first defend- 
ant, Gangaram, to the plaintiffs, and that 
a certain sum of money was received in 
cash on the day of its execution, it con- 
tinues:— i 

“In this way Rs 4,500 rupees four thousand and 
five hundred, in all are payable by me to you, 
So, having - delivered my sir land Nos. 32, 65, 99 
and 137, area 13673 acres, rent Rs. 264 per year, 
situate at Mouza Torania, Mouza No. 67, and sir 


defendant is that this document is a usu- 
fructuary mortgage and nota lease. The 
contention of the plaintiffs is that it isa 
lease 

As I have said, the document purports to 
be a lease. It calls itself a patta and the 
Parties have referred to it as such through- 
out the pleadings. In the first Court before 
remand it was treated as such, and even in 
the defendant's grounds of appeal to the 
lower Appellate Court before remand 
they continued to call it a lease. In the 
arguments before the District Judge before 
remand, the defendants raised the present 
issue and wanted to amend their plead- 
ings. The case was remanded to give 
them an opportunity of doing so, and then 
they refused onthe ground that it was not 
necessary. The malter again went back 
to the District Judge and he saidit was 
necessary. But the defendants were still 
obdurate and have treated the question as 
one of law relating to the construction of 
Ex. P.1. In the circumstances, can I treat 
this document as anything but a lease ? 

In Nidha Shah v. Murli Dhar (1) their 
Lordships of the Privy Council certainly 
did so. It was a converse case. The docu- 
ment there had throughout been called a 
mortgage right up to the Privy Council stage 


(1) 25 A 115at p 119; 30 IA 54; 5 Bom. L R111;7 
O W N 289; 8 Sar. 435 (P 0). . 
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and their Lordships then construed it as 
a lease for the first time. But there 
appears to have been no doubt about the 
matter. Their Lordships considered the 
construction unambiguous. 

In the present case, I am unable to say 
that. On the one hand there is no reference 
toany interest; no engagement to be per- 
formed by the executant; no accounts to be 
tendered or required; no express provision 
for redemption. The phrase “and give up 
possession of my land without any en- 
cumbrance after the expiry of the 
stipulated period” seems to be capable of 
construction either way. These factors 
induced Drake-Breckm:n, J. C., to construe 
the docunent before him as a lease: 
Beniprasad v. Mul Chand (2), Batten, J.C., 
did the same thing in Bhikav. Amir (8). 

On the other hand a stipulation that the 
ereditor should realise his debt from the 
usufruct Jed Ismay, J. C., to call the docu- 
ment before him a mortgage and not a 
lease, because, he thought, such a condi- 
tion would apply toa mortgage but would 
be out of place ina leuse: Manik Chand 
v. Vishnoo (4). If that was all I was 
entitled to consider, I would incline tu the 
same view. The deed stipulaies that you 
should recover your entire amount by be- 
coming their possessor (that is by taking 
possession of the land transferred) and 
that at the end of the period it should be 
given up without any encumbrance. These 
appearto be the words of mortgage and 
not of lease; not, I would add, of usufructu- 
ary mortgage, but of an anomalous mort- 
gage which will automatically redeem 
ilself at the end of the fixed period; Bhika 
v. Amir (3). 

But, in cases like this, where an 
ambiguous instrument has to be construed, 
I am not confined to the narrow limits of 
its uncertain terms. I have to look wider 
and view the surrounding circumstances 
and gather the intention from the subse- 
quent conduct and acts of the parties 
Manik Chand v. Vishnoo (4). In Kader 
Moideen v. C. W. Nepean (5), their Lord- 
ships of the Judicial Committee decided 
that, although on the documents alone 
they would have consirued the transaction 
before them as a sale, yet on looking to 
the intenti n of the parties as gathered 


from the surrounding circumstances it 
E 8 N L R65; 6 Ind. Cas. 817. 
Me 19 N L R 1; 69 Ind. Cas, 511; A IR 1923 Nag. 


(4) 12 C P L R 96 at p 100. 
(5) 21 O 882; 21 IA 96; 6 Sar. 453;2 L B R95 
PO). ° 
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appeared to them to be a mortgage, and so, 
they dealt with it as such. 

The lower Appellate Court has also 
taken the subsequent conduct of the 
parties into consideration and has drawn 
the inference that they intended to treat 
itas a lease. Whether it was right or 
not, need not be considered, for, in my 
opinin, the refusal of the defendant to 
plead to the point concludes the matter. 
He insisted on treating itas an abstract 
question of law even though the document 
is ambiguous and was expressly found to 
be 80 by the learned District Judge in his 
remanding judgment. The plaintiff has 
repeatedly pleaded that the transaction was 
a lease and was treated as such by the 
parties. A lease, it must then be taken to 
be. 

The next question is whether the lesse 
was only of the cultivating rights in the sir, 
or included the proprietary rigots as well. 
In this connection a subsequent document 
Ex. 1 D-4 hss been referred to by both 
sides. That is a sale-deed of certain 
villages, including the village in which the 
field in dispute is situate, by Gangaram, 
the first defendant, in favour of the plaint- 
iffs. It purports to sell everything with the 
exception of the cultivating and proprietary 
rights in the sir land of those villages. 
There isa dispute as to the exact construc- 
tion of the document. On the one hand, 
it is argued that the cultivating rights 
alone have been reserved, and that the 
words referring tn the proprietary rights 
have been inserted by way of parenthesis 
only, and, on the other hand, it is argued 
that the reservation clause includes both. 
I need not determine this, for even if it is 
accepted thatthe words include both, as 
the learned Pleader for the plaintiffs urges, 
it would still make no difference to my deci- 
sion. 

Exhibit P-1, as I have already pointed 
out, is an ambiguous document. It is 
necessary, therefore, to look to the subse- 
quent dealings between the parties to 
construe its terms. One such course of 
dealing has been referred to by the lower 
Appellate Court, namely, that ever since its 
execution the first defendant, Gangaram, 
has been recorded as an occupancy tenant 
and the plaintiff shown as the proprietor. 
It is evident from this that the propriet- 
ary rights passed. The document places 
the plaintiffs in possession of the land and 
allows them to recover their debt from its 
usufruct, and so, clearly transfers the 
cultivating rights as wel. Then also no 
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ent is reserved in Ex. P. 1. That seemsto 
me to be the distinguishing feature between 
a transfer of cultivating rights alone, and 
one of both the proprietary interests as well 
as the cultivating rights. 

It is argued on behalf of the plaintiffs 
that rent was reserved, and I am referred 
to a sentence in Ex. l-D-4 which states 
that the consideration for the sale has 
been made up of a number of items “after 
deducting the malguzari Tojee (that is land 
revenue)”. I am unable, however, to 
construe this as an indication (that rent 
has been paid or reserved under Ex. P-l. 
It deals with land revenue, and there isa 
clear distinction between land revenue 
and rent; moreover, two villages were sold, 
and according to the plaintiffs neither the 
property nor the cultivating rights in the 
sir were included. It is hardly likely then 
that this would refer tothe amount due on 
that land. 

The next point urged on behalf of the 
plaintiffs is that the term of 99 years 
indicates that cultivating rights were leased. 
I am unable to accept that as conclusive. 
The other factors seem to point the other 
way. Therefore, [am of opinion that both the 
proprietary interests as well as the cultivat- 
ing rights were transferred under Ex. P-1, 


That being so, the. document falls within 
the prohibition contained in s. 45 (1), read 
with its explanation oof the Central 
Provinces Tenancy Act, 1898. That was 
the Act then in force. The explanation 
states that “a transfer for the purposes of 
s. 45 includes a lease”. Batten, A.J. O., 
explained in Bhagirthi Bai v. Anyaji Kunbi 
(6), that s. 45 had no application to 
agricultural leases which did not affect 
proprietary rights. But, as 1 have held 
that this lease did affect them, it clearly 
falls within the purview of that section. 
That being so, the plaintiff's case must 
fail, and the decision of the lower Courts 
will have to be reversed. A decree will now 
be passed dismissing the plaintiff's claim 
with costs in all the three Courts. 

N. Order accordingly. 

(6) 3 N L R 159. 
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MADRAS HIGH COURT 
Appeal Against Orders Nos. 265, 
266 and 267 of 1934 
April 7, 1936 
PaNDRANG, Row, J. 
SENTHATTIKALAI PANDIA CHINNA 
THAMBIAR (DECEASED) AND ANOTHER— 
DEFENDANTS—APPELLANTS 


versus 
K. RAMA ATYAR AND ANOTHER PLAINTIFFS 
RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 131—Suit to 
recover manibham allowance from zemindar—Limi- 
tation—‘Periodically recurring right’, meaning of. 

Asuit against a zemindar to recover an annual 
allowance due to the plaintiff from and out of the 
revenue collection of a village (manibham) is a suit 
to establish a periodically recurring right within 
the meaning of Art. 131 of the Limitation Act and 
is governed by that Article, Zamorin of Calicut v. 
Achutha Menon (1), followed, Ghulam Ghouns v. 
Jannia (2), distinguished, Ramnad Zamindar v. 
Dorasami (3), Sakharam Hari v. Laxmipriya Tirtha 
Swami (4), Janardan Trimbak v. Dinkar Hari (5) 
and Secretary of State v Parashram Madhavrao (6), 
referred to. 

The words‘a suit to establish a periodically re- 
curring right’ are wide enough to include a suit to 
recover arrears. . ` 

A. againstthe orders of the District Court 
of Tinnevelly, dated February 10, 1934 and 
passed in A. S. Nos. band 8of 1933 and 
237 of 1932, respectively (O. 8. Nos. 113 of 
1932 114 of 1982 and 112 of 1932 on the 
file of the Court of the District Munsif of 
Tenkasi. 

Mr. A Swaminatha Aiyar, for the Appel- 
lants. l 

Mr. K. Venkateswaran, for the Respond- 
ents. 

Judgment.-—These are appeals from the 
orders of the District Judge of Tinnevelly, 
dated February 10, 1934, in three connect- ' 
ed appeals allowing the appeals and_re- 
manding the suits tothe trial Court for 
fresh disposal. The suits were dismissed 
by the trial Court on the ground that they 
were barred by limitation, and the other 
issues framed in them were not decided. | 
The lower Appellate Court was of opinion 
that there was no bar of limitation, and 
therefore, remanded the suits for fresh dis- 
posal. 

The present appeals are by the defend- 
ant in allthe three suits, namely, the 
zamindar of Sivagiri and the only point 
raised in these appeals is whether the suits 
are barred by limitation. The real question 
is which is the article of the Limitation Act 
applicuble to the suitsin question. 

If the suits are governed by Art. 131 of 
the Limitation Act as contended by the res- 
pondents, there can be no doubt that the 
suitsare not barred by limitation. It is, 
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however, contended by the appellant that 
Art, 131 of the Limitation Act cannot ap- 
-ply to the present suits because they are 
not suits in respect of periodically recur- 
ring rights. Article 131 of the Limitation 
Act relates to suits io establish a 
periodically recurring right. No doubt 
there has been a good deal of conflict of 
opinion as regards the question whether the 
words ‘to establish a periodically recurring 
right’ would include a claim to recover 
arrears of money due under the right 
claimed, but so far as this Court is con 
cerned, the matter is concluded by the Full 
Bench decision in Zamorin of Calicut’ v. 
Achutha Menon (1)in which it was held 
that the words ‘to establish a periodcal- 
ly recurring right’ are sufficient to include 
claimsto recover arrears. 

The question, therefore, has been argued 
mainly on the ground that the right agitat- 
ed in these suits is not a periodically recur- 
ring right and reliance is placed on the de- 
cision in Ghulam Ghouns v.Jannia (2. 
Both these decisions were considered by 
the lower Appellate Court and that Court 
was of opinion that the present suits are 
governed by the decision of the Full Bench 
in Zamorin of Calicut v. Achutha ‘Menon 
(1). In Ghulam Ghouns v. Jannia (2) a dis- 
tinction was drawn betweena periodical- 
ly recurring right and a perpetual right 
and there can be no doubt that this dis- 
tinction is a real one but that does not 
mean that the right claimed in the present 
suits is a perpetual right. According to 
the defendant himself what is claimed in 
the suits as manibham is a grant of the as- 
sessment and his case was that this was 
to be availed of by the grantee by asking 
the zamindar to forbear from collecting 
the assessment and not by claiming a cash 
payment from the zamindar. The right is 
obviously one to recovera certain sum of 
money out of the revenue collections of the 
village. In other words, the right claim- 
ed, is a right to. receive an annual pay- 
ment and itisnot alleged that the pay- 
ment issubject to performance of any ser- 
vice. The allowances claimed in the pre- 
sent suits are, therefore, similar to allow- 
ances that were the subject-matter of the 
Full Bench decision in Zamorin of Calicut 
v. Achutha Menon (1) namely adima allow- 
ances. In that case it was not contended 
thatthe right to receive adima allow- 


(1) 38 M 916; 23 Ind. Cas. 806; (1914) M W N 298; 15 
ML T 296; 96 M L J 377. 

(2) 39 M L J 492; 58 Ind. Cas. 788; (1920) M W N 
394; 12 L W 100, 
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ances was not a periodically recurring 
right and the decision of the Full Bench 
is inconsistent with the present 
contention tha: the right to receive annual 
allowances, is not a periodically recurring 
right. No doubt there ia no express de- 
cision in Zamorin of Calicut v. Achutha 
Menoun (1) tothe effect that the right to 
receive adima allowance is a periodically 
recurring right but the decision implies 
that it is such aright. 

I find alsothat in Ramnad Zamindar v. 
Dorasami (3), it was held thatthe right 
to recover from a zamindar a monthly 
allowance due under an agreement, was 
held to be a periodically recurring right 
and that a suit in respect of such a right 
is governed by Art. 131 of the Limitation 
Act. 

A somewhat similar case is the one in 
Sakharam Hari v. Lazxmipriya Tirtha 
Swami (4). Though the decision in 
Sakharam Hari v. Laxmipriya Tirtha 
Suami (4) was not followed in a subse- 
quent decision of the! same High Court, 
namely in Janardan Trimbak v. Dinkar 
Hari (5) the point on which the later Bench 
differed from the former was as regards the 
interpretation of the words ‘to establish’ 
found in Art. 131 of the Limitation Act and 
noton the nature of the right, namely, 
whether it can be regarded as a periodi- 
cally recurring right or not. 

It is also seen that in Secretary of State 
v. Parashram Madhavrao (6) a case which 
went-up tothe Judicial Committee it was 
heid that where a hereditary officer claim- 
ed a percentage of the assessment collect- 
ed in a village, from the Government, the 
right was a periodically recurring right and 
that Art. 131 of the Limitation Act was ap- 
plicable. 

I haveno doubt that in the present case 
the claim to get an annual allowance from 
and out of the revenue collectionsis a 
periodically recurring right and that the 
suits are, therefore, governed by Art. 13] 
of the Limitation Act. It follows from this 
that the suits are not barred by limitation 
as found by the lower Appellate Court. 
The appeals, therefore, fail and are dismiss- 
aa costs in A. A. O. Nos. 265 and 267 of 
1934. 


A. 
(3) 7 M 341. 
(4) 34 B 349; 5 Ind, Oas. 869; 12 Bom. L R 157, 

(5) 55 B 193; 131 Ind. Cas, 465; A I R 1931 Bom, 189; 
33 Bom. LR 127; Ind. Rul. (1931) Bom. 289. 

(6) 58 B 306; 148 Ind. Cas. 796; 6 RPC 137; AIR 
1934P © 108; (1934) M WN’ 437; 66 ML’ J 614; 
30 LW 748; 38 C WN 568; 59 CL J 282; 36 Bom. 
L R551(P C.) - 
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LAHORE HIGH COURT 
First Civil Appeal No. 920 of 1935 
November 13, 1935 
AppIson AND ABDUL RASHID, JJ. 
GULAB AND OTHERS—PLAINTIFFS— 
ÅPPELLANTS 
VETSUS 
UMAR BIBI AND OTHERS—DEFENDANTS— 
PAE EON DANG ni Fa 
jab)—Succession—Dillu Jats of vil- 
u som Peno o District—Married daughters 
cannot inherit in presence of collaterals. 

Among Dillu Jats of village Godha in Sialkot 
District, married daughters cannot inherit inthe 
presence of collaterals in any case. 

F.C. A. from the decree of the Sub- 
Judge, First Class, Sialkot, dated March 
6, 1935. f 

Mr. Barkat Ali, for the Appellants. 

Messrs. M. S. Khan and T. D. Khanna, 
for the Respondents. 

Abdul Rashid, J—One Khawaj Din, a 
Dillu Jat of village Godha in the Sialkot 
District, died sonless in 1899. His landed 
property was mutated in the name of his 
widow Musammmat Umar Bibi, who conti- 
nued to enjoy the estate till 1929. On 
May 24, 1929, Musammat Umar Bibi made 
a gift of the entire land of her deceased 
husband in favour of her daughter Musam- 
mat Rasul Bibi. The plaintifis, who are 
collaterals in the 11th degree of Khawaj Din, 
the last male holder, instituted the present 
suit for a declaration to the effect that 
the gift by the widow shall not affect their 
reversionary rights. A portion of the land 
was gifted by Musammat Rasul Bibi in 
favour of her hasband Khair Din and he 
was also impleaded as a defendant. The 
defendants pleaded that the land in dis- 
pute was not ancestral qua the plaintiffs, 
that Musammat Rasul Bibi was the lawful 
heir of her father, and that the plaintiffs 
being very remote collaterals, were not 
entitled to succeed in preference to her. 
The trial Court held that the plaintiffs 
had succeeded in proving that they were 
collaterals of Khawaj Din in the llth 
degree. lt was further found that the pro- 
perty in dispute was not ancestral qua the 
plaintiffs. On the question of custom the 
trial Gourt held that Musammat Rasul Bibi 
was entitled to succeed in preference to the 
plaintiff. The plaintiffs’ suit having been 
dismissed, they have preferred the present 
appeal to this Court. On the question of 
custom the trial Court framed the following 
issues : | KI 

“Whether the plaintifis have got superior right of 
inheritance than Rasul Bibi in case the land is 
proved to be ancestral or non-ancestral gua the 
plaintiffs,” 
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In his judgment the learned Subordinate 
Judge did not refer to the provisions of 
the riwaj-i-am of the Sialkot District, and . 
decided the question of custom in favour 
of the daughter on the strength of certain 
rulings dealing with different tribes in 
Districts other than Sialkot. No evidence 
was produced by either party on the ques- 
tion of custom, which was decided in 
favour of the daughter on the ground that 
the general custom of the province was 
that daughters were preferred to distant 
collaterals in succession to acquired pro- 
perty of their father. In view of the 
observations of their Lordships of the 
Privy Council in Beg v. Allah Ditta (1) to 
the effect thut the entries in the rawaj-i-am 
are a strong piece of evidence in support 
ofa custom and that it is for the party 
asserting a custom contrary to the entries 
in the riwaj-t-am to establish such custom 
it is necessary to examine the provisions 
of the Customary Law of the Sialkot District. 
Question No. 47, Customary Law of the 
Sialkot District compiled at the revised 
settlement in 1916 runs in the following 
terms : 

“Under what circumstances can daughters inherit 
(1) the immoveable or ancestral, (2), the movable or 
acquired property of their father? Are they 
entitled to inherit to the exclusion of sons, or the 
widow, or the near male kindred of the deceased ? 
If they are excluded by the near male kindred, 
is there any fixed limit of relationship within 
which such near kindred must stand towards the 
deceased in order to exclude his daughters ? 

Answer.—In the absence of male lineal descendants 
and of widows, unmarried daughters take posses- 
sion of their father’s property till marriage but not 
subsequently. Married daughters do not inherit in 
the presence of collaterals. This is the general rule; 
but under the influence of judicial decisions some 


people assert that daughters succeed in preference 
to collaterals of the 5th or more remote degrees.” 


Question No.47 in the Customary Law 
of the Sialkot District compiled in the 
year 1895 is identical with Question No. 47 
of the Customary Law compiled in 1916. 
The answer in the 1895 riwaj-i-am is that 
if thereis any male kindred, a daughter 
cannot inherit property of any description. 
It is also stated in the Manual of Cuslo- 
mary Law of 1895 that “in answer to 
question No. 12 of the riwaj-i-am of 1865, 
it was said that a daughters cannot inherit.” 
It is clear, therefore, that from 1865 to 
1916 the entry in the riwaj-i-am has re- 
mained unchanged, and is to the effect 
that married daughters do not inherit in 
the presence of collaterals in any case. 

(1: 45 P R1917; A IRING PC 129: 38 Ind. 
Cas, 354; 44 I A 89; 44 © 749,12 P WR 1917;21 M 


L T 310; 382MLJ 615; 19 Bom. L R 388; Ib ALJ 
525; 210 W N 842; 260 L J175 Ẹ O. 
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In the present appeal we are concerned 
witha married daughter. In the absence 
of any evidence to the contrary, the entries 
in the riwaj-i-am of 1865, 1895 and 1916 
constitute an important piece of evidence 
in favour of the plaintiffs and as this 
evidence stands unrebutted, it must be 
held that the plaintiffs have established a 
custom whereby they are entitled to succeed 
to the property in dispute in preference 
to Musammat Rasul Bibi. For the reasons 
given above, we accept this appeal, set 
aside the judgment and the decree of the 
trial Court and grant the plaintiffs a 
declaration to the effect that the gift 
made by Musammat Umar Bibi in favour of 
her daughter Musammat Rasul Bibi with 
respect to the property in dispute shall not 
affect their reversionary rights after the 
death of Musammat Umar Bibi. We leave the 
parties to bear their own costs throughout. 

N. Appeal allowed. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT f 
Criminal Revision No. 235 of 1935 
December 4, 1935 
Davis, J. ©. AND Menma, A. J. C. 
BHIMOMAL AND 0OTHERS— APPLIOANTS 
VETSUS 
JALO—Opposite Party 

Criminal Procedure Code (Act V of 1898), s. 195— 
Provisions, if can be evaded by placing the offence 
under another section—Held on facts that offence 
disclosed fell under s. 210, Penal Code and not 
under s. 406 and that written complaint under s. 195 
was necessary. 

The purpose of s. 195, Criminal Procedure Code, is 
to keep within the control of the Courts in the public 
interest offences committed in relation to their pro- 
ceedings, and it would be an evasion of the provisions 
of that section to allow an aggrieved party, merely 
by placing the offence under another section, to escape 
its provisions, 

A person against whom a decree had been passed 
alleged certain payments in kind to the decree-holder, 
who fraudulently concealing the facts from the Court 
obtained from it further execution of the decree and 
a warrant of arrest against him: 

Held, that the offence was primarily an offence relat- 
ing to the administration of justice. It was not merely a 
subordinate or ancillary offence, nor was itin any way 
separable or distinguishable from the offence for which 
complaint of the Court is required. The offence, as 
disclosed, upon the facts was not the offence under 
s. 406, Penal Code. But the main offence dis- 
closed upon the facts was an offence under s. 210, 
Penal Code. Consequently, a written complaint 
by the Court as required by s. 195, Criminal 
Procedure Code, was necessary. 

Mr. Partabrai D. Punwani, for the Appli- 
canis. 

Mr. Jethantnd Nain, for the 


Opposite 
party. 
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Davis, J. C.—This is an application to 
us to quash proceedings of the complaint 
against the three applicants under ss. 406 and 
109, Indian Penal Code. We are of opinion 
that the offence which the facts disclose 
is essentially an offence which relates to the 
administration of justice and falls under 
s. 210, Indian Penal Code, and that, there- 
fore, under the provisions of s. 195, Crimi- 
nal Procedure Code, the complaint to the 
Court in writing was necessary. It appears 
that the opponent in this case had a decree 
against him, and in satisfaction of the 
decree he made certain payments in kind 
to the first two applicants as the decree- 
holders. He gave them three heads of cattle 
worth Rs. 150 and bajri worth Rs. 10, but 
tney fraudulently concealed the facts from 
the Court, obtained from the Court further 
execution of decree and a warrant against 
the opponent for his arrest. Therefore 
feeling aggrieved he made a complaint and 
said that an offence under s. 406 of the 
Penal Code had been committed, in that 
property entrusted to the decree-holders in 
satisfaction of the decree had not been used 
for that purpose. Apart from the question 
whether the facts show an offence under 
s. 406, Indian Penal Code, which it appears 
tous extremely doubtful, for when the 
decree-holders received the property, they 
were entitled so to receive it and to appro- 
priate it in satisfaction of the decree, it 
appears to us that it will be extremely 
difficult to prove that because they there- 
after made a fraudulent claim they com- 
mitted criminal misappropriation or crimi- 
nal breach of trust. But the purpose of 
s. 195, Criminal Procedure Code, is clear. 
It is to keep within the control of the 
Courts in the public interest offences com- 
mitted in relation tə their proceedings, 
and it would be an evasion of the provi- 
sions of that section to allow an aggrieved 


party, merely by placing the offence 
under another section, to escape its provi- 
sions. 


We have had cited to us the case of this 
Court reported in Gangvomal Kaloomal v. 
Emperor (1), which relates to defamation. 
Accordirg to that ruling, though ordinarily. 
when upon one set of facts there can be 
based complaints of two offences, one of 
which requires written complaint of the 
Court, the wrilten complaint of the Court 
should be obtained and the law should not 
be evaded by placing the offence under that 
section under which no written complain 


Q) 18 SL R83; AIR 1925 Sind 263: 86 Ind. Oas. 
1005; 26 Cr. L J 941. 
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is necessary, nevertheless circumstances 
may arise where the offence committed is 
so distinguishable from the offence for 
which a written complaint is required, that 
it would be open io an aggrieved party 
himself to make a complaint and come to 
the Court without a written complaint as 
required by s. 195, Criminal Procedure 
Code. But we cannot say here that any 
such case occurs or that the facts are so 
distinguishable. Here it appears to us the 
offence is primarily an offence rela‘ing to 
the administration of justice. It is not, as 
contended by the learned Public Prosecutor, 
merely a subordinate or ancillary offence, 
nor is it in any way separable or dis- 
tinguishable from the offence for which com- 
plaint of the Court isrequired. Theoffence, 
as disclosed, upon the. facts is not the 
offence under s. 406, Indian Penal Code. 
To us it appears in this case the main 
offence disclosed upon the facts is an offence 
under s. 210, Indian Penal Code. We 
think, therefcre, that the proceedings are 
misconceived and should be quashed, and 
we order accordingly. We wish, however, 
to make it clear that it is open to the com- 
Plainant, if he has not already done so, to 
apply to the Civil Court to move it to take 
proceedings in relation to an offence, if any, 
under s. 210, Indian Penal Code, and 
we trust that if he does so the Civil Court 
will give his case most careful considera- 


tion. 
D. Proceedings quashed. 





CALCUTTA HIGH COURT 
Criminal Revision No. 83 of 1936 
February i9, 1936 
CUNLIFFE AND HENDERSON, JJ. 

MADAN MOHAN ROY—Accusgep -~ 
PETITIONER 
VETSUS 
EMPEROR- Oprrosıts Party 

Bengal Suppression of Terrorist Outrages (Supple- 
mentary) Act (XXIV of 1982), s..5 - Act must be read 
with Supplementary Act—Appeal from conviction by 
Special Magistrate, if lies— Government of India Act, 
1915 (5 &6 Geo. V,c. 61), s 107—Supplementary Act 
(XXIV of 1932), 5. 5. | | 

The Bengal Suppression of Terroriet Outrages Act, 
1932, must be read with the Supplementary Act, 
which contains various definitions and directions 
with regard toappeals and so on and no appeal lies 
from a conviction and sentence passed by a Special 
Magistrate under the Local Act, nor can the High 
Court interfere with such conviction and sentence 
under the powerof superintendence given by s. 107, 
Government of India Act. Superintendent and Re- 
membrancer of Legal Affairs, Bengal v. Lachmi 
Narayan Sarma (1), followed. 
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Mr. J. C. Gupta, with him Mr. Manmatha 
Nath Das, for the Petitioner. . 

Mr. D. N. Bhattacharya, for the Crown. 

Cunliffe, J —The petitioner in this case 
was sentenced to rigorous imprisonment 
for one year under s. 35 of the Bengal 
Suppression of ‘Terrorist Outrages Aci, 
1932. He made an application before my 
brothers Lort-Williams and Jack, our 
predecessors in this Court, and obtained 
a Rule nist upon the Local District 
Magistrate to show cause why the sentence 
to which I have referred should not be 
reduced or modilied in some way or an- 
other. Before us now Mr. Gupta appears 
on his behalf and asks for the Bule to be 
made absolute. 

The Bengal Supression of Terrorist 
Outrages Act, 1932, musi be read .with the 
Supplementary Act wnich contains various 
deinitions and directions with regard to 
appeals and so on. Section 5 of the Supple- 
mentary Act is in these terms: 

“Notwithstanding the provisions of the Oode, or 
of any other law for the time being in force, or 
of anything having the force of law, there shall 
save as provided in the local Act, be no appeal 
from any order or sentence passed by a special 
Magistrate under the Local Act and save as afore- 
said no QMourt shall have authority to revise such 
order or sentence, or to transfer any case from any 
such Magistrate or to make any order under e. 491 
of the Code.” ; 

The conviction, as I have alre ıdy shown, 
was passed by a Special Magistrate under 
this local Act and the provisions of the 
Supplementary Imperial Act have already 
been considered by my brothers Lort- 
Williams and Henderson in the case of 
Superintendent and Remembrancer of Legal 
Affairs, Bengal v. Lachmi Narayan Surma 
(1). In that case the Local Government 
endeavoured to appeal from an acquittal 
passed by a special power Magistrate 
appointed under the ‘Terrorist Act and 
inspite of the arguments for the Crown, 
it was held that an appeal was incom- 
petent by reason of the very s. 5of the 
Imperial Act wuicn I have just read. It 
is difficult to understand how this Rule 
nist was ever issued; but faced with tne 
difficulty, Mr. Gupta fell back on an ap- 
plication to amend his petition which was 
put forward in the regular way under 
s. 439 of the Code, the section that deals 
with review applications,to an applicdtion 
under s. 107 of the Government of India 
Act. Tnat section of the Act waich refers 
to the powers of the High Courts is 


(1) 388 CW N 107; 145 Ind. Cas. 773; AI R 1933 
Cal. 776; 6 R C137; 34 Or. LJ 1078; (1933) Or. Cas 
1327; 60 C 1482. : 


1936 - 
usually known as the Superintendence 
Section and Mr. Gupta contended that 
the right ofthe Indian Chartered High 
Courts: under the section in question 
must extend to overriding the specie pro- 
visions of special legislation both, I 
suppose, local and Imperial, the argument 
being based upon the supposition that 
the section in giving the High Courts 
superintending power over the lower 
Courts or all Courts Subordinate to its 
Appellate Jurisdiction embraced the reduc- 
tion of decisions passed by Special 
Magistrate when the statutory law speci- 
fically denied any redress from such de- 
cisions. Jt is to be noted that if such 
an interpretation could be placed upon 
s. 107, it would certain!y be invoked by 
the Crown against the subject. Indeed in 
the case in Superintendent and Remem- 
brancer of Legal Affairs, Bengal v. Lachmi 
Narayan Sarma (1) referred to above, it 
was the Crown that was endeavouring 
to appeal from an order of acquittal by 
the Special Magistrate, although they did 
not go so far asto put their application 
in this form. We regret we are unable 
to accept Mr. Qupta’s application for 
amendment. We think the consideration 
of any alteration in the sentence in this 
case is clearly illegal for the reasons I 
have set out in the judgment. 

Henderson, J.—1 agree. In view of the 
provisions of s. 5 of Act XXI of 1932, 
the rule was incompetent and I am cer- 
tainly not prepared to say that under 


the provisions of s. 107 of the Government 


_of India Act, we ought to interfere with 
what was admittedly a perfectly legal 
sentence. 


D. Application dismissed. 


PATNA HIGH COURT 
Miscellaneous Judicial Case No. 3 of 1935 
May 7, 1936 
Wort, Ac. ©. J. AND DHAVLE, J. 
LACHHIRAM BALDEODAS—PETITIONER 
versus 
COMMISSIONER or INCOME-TAX— 
Opvosite Party 
Income Tax Act (XI of 1922), ss. 
Inquiry under s.25-A, scope of—A pplication under 
s. 26-A—No suggestion of joint family existing 
alongside new partnership— Absence of evidence of 
division of family—Heid, decision that partnership 
was not genurne, was right—Question whether a 
ee transaction was real or not, if one of 
act, 
Under s. 25-A» Incoms Tax Act, the Income-tax 
Officer does not inquire into = question of separa- 
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tion or disruption of the family, notional or other- 
wise; he has to inquire into the question of whether 
the joint family property has in fact been divided. 

Where an application is made under s. 26-A, for 
and it is 
not suggested that the joint Hindu family firm 
existed alongside the new partnership and there is 
no evidence that the property ofthe family had been 
divided, the Income-tax Officer is right in conclud- 
ing thatthe transaction was not a genuine one. 
Bisseswarlal Brijlal v. Commissioner of Income Tax 
(i), relied on. ; ie 

The question whether a partnership transaction is 
real or not is purely a question of fact. 


Mise. J. C. from the Commissioner of In- 
come-tax, Bihar and Orissa. 

Messrs. K. P. Jayaswal and J.C. Sinha, 
for the Petitioner. 

Mr. Manchar Lal, for the Opposite Party. 


Wort, Ag. ©. J.—This is a case stated 
by the Commissioner of Income-tax under 
the direction of this Court and the question 
submitted : for consideration was “Under 
the circumstances of this case is the family 
to be considered joint or separated in 
law?” ‘There is no doubt that that ques- 
ticn, that is to say; whether the family can 
be considered joint or separate, is substan- 
tially a question of fact; but it is con- 
tended shortly by My. Jayaswal on behalf 
of the assessee that in the circumstances 
of the case there was no evidence upon 
which the Income-tax Officer, and ultimate- 
ly the Assistant Commissioner and the Com- 
missioner could decide against the ap- 
plication which was made by the assessee 
to be registered asa firm under s, 26-A, 
Income Tax Act. Thecase has been very 
elaborately argued ; but in my judgment, 
the matter is resolved by a very simple 
consideration. Shortly stated the family 
of Lachhiram had been assessed as a 
joint Hindu family up to 1931 ; the year of 
assessment in dispuleis the year 1931-1932. 
Lachhiram’s family was carrying on busi- 
ness asa joint Hindu family and in 1931 
three members of that firm being the sons 
of Lachhiram, Baldeodas, Mulchand and 
Mahabirc Prasad, executed whet purported 
to be adeed of partnership. This was on 
June 1 of that year, and in the month of 
August following, they made an applica- 
tion to the Income-tax Officer under s. 26-A, 
Income Tax Act to be registered as a tirm, 
In the result the Income-tax Officer decid- 
ed that the alleged partnership was fictiti- 
ous, not being acted upon, and that the 
members of the family still remained a 
joint Hindu family. 

Now Mr. Jayaswal contends in substance 
that the apparent state of facts should be 


£00 
taken as real in the absence of any evi- 


dence to ihe contrary and he contends that 
the inquiries which were made by the In- 


come-tax Officer and upon which he ap-.- 


pears to have decided that the family was 
still joint were not evidence upon which 
he was entitled to come to the conclusion 
that this partnership deed was an unreal 
transaction. The Inccme-tax Officer relied 
upon inquiries made from outsiders ; he 
also found that the parties were messing 
together, and also a matter which in his 
opinion, wus of considerable importance 
was the fact that the father Lachhiram did 
not execute the partnership deed to which 
I have already made reference. I should 
be more accurate in saying that the Income- 
tax Officer stated that the father did not 
endorse the partnership deed. His state- 
ment to that effect was made for obvious 
reasous. It is nowhere contended that 
Lachhiram was 2 pattner in the new firm and 
therefore, it would be unnecessary to exe- 
cute it ; but the Income tax Officer in mak- 
ing a reference to this fact stated that it 
was recited inthe partnership deed that 
the members of the family had separated 
and it is in reference to this statement that 
the Income-tax Officer was of the opinion, 
that the endorsement of Lachhiram might 
have been or was necessary and iis absence 
raised a suspicion, which, added to the facts 
of the case, and made him come to the 
conclusion to which I have already refer- 
red. 

As I have already stated, whether the 
partnership transaction was real or not, is 
purely a question of fact. The matter seems 
to me to be concluded by wuat I have 
already described as one which was of 
considerable importance for consideration. 
Mr. Jayaswal would have this Court to hold 
that the effect of the Income-tax Officer's 
finding is a finding of fact against the 
assessee, and in order to come to that con- 
clusion detinite evidence is required which 
in this case it is contended is absent. 

Now the points which seem to me to 
determine this question are very simple. 
The applicant applied unders. 25-A, as I 
have already stated, and it was for him to 
establish the fact that a partnership had 
come into existence and that partnership 
firm in the future was to be assessed in 
substitution for the Hindu joint family 
which heretofore had been assessed as such. 
Shortly stated, the Income-tax Officer was 
not satisfied with that transaction, and when 
the matter comes to be examined it seems 
to me that transaction is something more 
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than a matter of suspicion. The mere, ap- 
plication under s. 26-A and a decision even 
in favour of the assessee would not conclude 
the matter, and for this reason ; Lachhiram 
had three sons, two of whom I have men- 
tioned, the third was Hazarimul who is now 
represented in the partnership transaction | 
by hisson Mahabir Singh who was his 
adopted son. There was Debi Prasad who 
was the son of the second member of the 
alleged partnership, that is to say the son 
of Mulchand, and there were at least four 
sons of Baldeo Das. It will be seen that as 
Lacbhiram and the sons of whom I have 
made mention were not partners under the 
partnership deed, that in one form or an- 
other either the joint family or several 
joint families remained and the mere deci- 
sion of the Income Tax Officer under s. 26-A 
that three persons had conslituted them- 
selves a partnership trm, would not 
settle the question of whether there was 
to be in future an »wSsessment on a joint 
family or more than one joint family. It 
is important to notice this in connection 
with a matter to which I am now about 
to refer. Mr. Jayaswal contends that it 
was unnecessary for him to make an ap- 
plication under s. 25-A, Income Tax Act. 
‘That section provides : 

“Where at the time of making an assessment if 
appears that there has been {a separation between 
the members of the family who have been assess- 
ed as such, and that the joint family property has 
been partitioned among the various members or 
groups of members in definite proportions, he shall 


record (that is to say, the Income-tax Officer shall 
record) an order to that efect.” 


Tt was never the case of the assessec 
either before the Income-tax Officer or 
the Commissioner or before this Court, 
although it was faintly suggested by Mr. 
Jayaswal before this Court, that the part- 
nership firm existed alongside the joint- 
Fundu family, and as it was nowhere stated, 
as I have already stated in order to finally 
decide the question of assessment it would 
have been necessary for an application to 
have been made and a decision to have 
been given under s. 25-A for the reasons 
which I have already indicated. In those 
circumstances aS no application was 
made, and inorder to test whether in 
future this partnership firm should be 
substituted for the joint Hindu family 
that had been, heretofore, assessed, it was 
not only possible, but it was the only 
course which the Income tax Officer could 
take in the circumstances, to inquire 
whether in fact the joint Hindu family 
property had been divided.* Under s. 25-A. 
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the Income-tax Officer does not inquire 
into a question of separation or disruption 
of the family, notional or otherwise; he has 
to inquire into the question of whether 
the joint family property has in fact been 
divided, and having regard tothe fact to 
which [have already referred, that it is 
not suggested that the joint Hindu family 
firm existed alongside the new partnership 
firm, it is not surprising that the Income- 
tax Officer, in this case, in the absence 
of evidence that the property of the family 
had been divided, came to the conclusion 
that the partnership transaction was not a 
genuine one. 

Now Mr. Jayaswal contends on the other 
hand that there are two items of evidence 
which do in fact prove that the joint family 
property was divided and that neither the 
joint family nor the joint faimly property 
hereafter existed. The evidence to waich 
reference was made was first a deed of 
relinquishment entered into by Baldeo Das, 
Mulchand and Mahabir Prasad and various 
minor members of the family and Lach- 
hiram, the father, that purported to relin- 
quish the rights of the parties in the pro- 
perty in favour of their father Lachhiram. 
It is ditficult to know exactly what effect 
inlaw this deed would have ifthe family 
were joint. It is perfectly obvious that 
they could not execute such a document, 
at any rate a document suchasthis could 
not take effect. In any event the deed of 
relinquishment is not a document of title, and 
thirdly, it is to be noticed that the mention 
of the properties and the relinquishment 
of the rights of the parties in them in favour 
ofthe father indicate, taken in conjunc- 
tion with the evidence of Baldeo Das taken 
on oath before the [ncome-tax Officer, that 


there were properties other than those 
mentioned in the deed. But apart from 
that, the deed does not purport to be a 


partition deed; it may relinquish some 
properties in favour of tne father, but, as 
I have already indicated, there are pro- 
perties which are not the subject-matter 
of this deed and in those circumstances in 
my judgment itis impossible to say that 
that evidence by itself was such tnat the 
Income-tax Officer was not entitled to come 
to any other conclusion than that the pro- 
perty had been divided as alleged. 

The other piece of evidence is the ac- 
count in the bahi dated June 28, 1930, in 
which the accumulated profits are shown 
to be divided between the three members 
of the firm and the father Lacnhiram. In 
this account eLachhiram gets a share of 
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approximately Rs. 24,000 less than the 
others which itis stated is made up by 
movable property which had been released 
under the deed of relinquishment. It was 
some evidence possibly that the joint 
family property had been divided, although 
it is stated by the Income-tax Officer to 
be a division of the accumulated profits ; 
but it is,in my judgment, impossible to 
say that it was such evidence -that the 
Income tax Officer was bound to come to 
the conclusion that the fact had been 
proved that the joint family property had 
been divided. Reference has been made 
by Mr. Jayaswal to declarations made on 
different dates as tothe separation of the 
family. They are declarations as l un- 
derstand, of separation of the family in 
contradistinction to the division of the 
property. One was made in 1933 before 
the Agent of the Imperial Bank, but the 
fact that it was so late as 1933 is in 
itself significant. The partnership deed 
was entered intoin June 1931; there was 
a gap, therefore, of a year or two before 
the declaration was made before the Im- 
perial Bank. The weight of this evidence 
is not a matter for this Court. 

The fact that the declaration was made 
is stated in the report made by the In- 
come-tax Officer, but if any criticism were 
necessary, itis to be found in the fact 
taat. this declaration was made in 1933 
whereas the partnership was entered 
intoin June 1931. We can assume (and 
we must assume) that Baldeo Das who acted as 
the manager of the firm had up to that time 
operated on the account; and the necessary 
question which arises is what was happening 
between June 1931 and 1933 when the 
declaration was made? It rather indicates 
that at any rate during that period, although 
the partnership deed was in existence, the 
members of the partnership did not treat 
themselves as such. As l have already 
stated, this is not a malter for this Court 
but was one of the questions which influenc- 
ed the mind of the Income-tax Ovlicer and 
it is impossible therefore to hold that he 
was not entitled to be so influenced. Short- 
ly stated, the matter comes tothis: in the 
circumstances of the case the Income-iax 
Officer had to be satisfied that the joint 
family property had been divided. 1 say 
that by reason of the tacis of the case which 
had been put forward by the assessee before 
him under the application under s. 26-4. 
That being so, although there was some evi- 
dence it was not evidence on which he was 
ebliged to act and as he came to the con- 
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clusion that the property had not been so 
divided. That being so, the only conclusion 
which he could have arrived at on the ap- 
plication made under s. 26-A was that the 
partnership transaction was not a real one. 
The case is not unlike that reported in Bis- 
seswarlal Brijlal v. Commissioner of In- 
come-tax (1), in which a partnership deed 
alone had been adduced in evidence before 
the Income-tax Officer. Sir George Rankin 
pointed out that that. was the only evidence 
before the Income-tax Officer upon which 
he was asked to act. It wasfor the ap- 
plicant to establish the fact that the part- 
nership existed and it was, to use the 
words of Sir George Rankin; : 

“Tolerably clear in the absence of some evidence 
to the contrary, that this piece of paper referring to 
the partnership deed which the parties had signed 
wasexpected to be magical talisman which would 


protect them from the imposition of super-tax and 
had no other reality at all.” ; 


It is contended as I have already stated 
there was evidence in this case. It is true 
that there was evidence, but. the weight of 
that evidence was forthe Income-tax Officer 
as also the conclusion at which he should 
arrive. Itis impossible to hold that in this 
case the Income-tax Officer was not entitled 
to come to the conclusion which he did. 
That in my judgment is sufficient and the 
answer tothe case submitted by the Com- 
missioner of Income-tax, is that in the 
circumstances of this case the family is to 
be considered joint. The application is 
dismissed with costs, hearing fee Rupees 
two hundred and fifty. 

Dhavle, J.—I agree. When the assessee 
first came up tothis Court his grievance 
substantially was that the refusal of the 
Income-tax Authorities to register the firm 
was wrong and arbitrary; and he got this 
Court to’ direct the Commissioner to state a 
case on the point whether in the circum- 
stances of this case the family was to be 
considered joint or separate inlaw. Part- 
nerships are dealt with in s. 26-A ofthe 
Act, and the question which the Income-tax 
Commissioner was required to state is a 
question thatis dealt with in s. 25-A. of the 
Act. Asregards the question under s. 26-A, 
no appeal lay at the time the assessee’s ap- 
plication was disposed of by the Income- 
tax Officer, but there was an appeal provid- 
ed by law at the time against orders under 
s. 25-A. It is obvious how in the circum- 
stances of this case the two questions were 
connected together. Some of the argument 
before us has proceeded on the footing of 


Q) 4 IT 0365; AIR 1930 Cal, 449; 128 Ind 
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what is called the notional separation of a 
Hindu joint family which sometimes gave 
rise to very difficult questions of law; and 
the legislature has got over the difficulty by 
enacting specially in s. 25-A. of the Act that 
what the Income-tax Authorities have to 
proceed upon is whether ‘“‘the joint family 
property has been partitioned amongst the 
various members or groups of members in 
definite proportions.” 
question of fact which it is fairly easy to 
investigate. 

It has been contended on behalf of the 
assessee that inview of the deed of 
partnership and the ladavi deed and the 
accounts put forward on behalf of the asses- 
see it was not open to the Income-tax 
Authorities without any material what- 
soever to treat these documents as bogus, 
but it is not a fac: that the Income-tax 
Authorities have proceeded without any 
material at all. They were entitled to take 
the circumstances into account, particularly 
thedelay in the declarations of separation 
made by the members of the family to the 
Imperial Bank and elsewhere, and the 
statement I find made inthe tenth ground 
of the assessee’s application to this Court that 
the petitioners never thought it necessary to 
make it known to the outside world that 
there had been a disruption in the family 
when their close friends and relatives knew 
about it. Whether in the circumstances of 
this case there had been what the Income- 
tax Commissioner calls an actual separation 
ot the family, or as s. 25-A of the Act puts 
it, a partition of the joint family properties 
amongst the various members or groups of 
members in definite proportions, was clearly 
a question of fact. Ido notthink that on 
the materials produced before the Income- 
tax Authorities by the assessee there could 
in law have been a decision one way only 
and this, as my Lord the Chief Justice has 
observed, is sufficient to dispose of the 
reference. 

N. Petition dismissed. 





CALCUTTA HIGH COURT ~ 
Civil Rule No. 1428 of 1934. 
March 21, 1935 


McNarr, J. 
NILMONEY MAITY—DEORBE-HOLDER— 
PETITIONER 


versus £ 
KUMAR NARAIN JANA AND OTHERS— 
SUKETIES—JUDGMENT-DEBTORS— 
OpposITE PARTY. 
Co-operative Societies Act (II of 1912), s. 43— 
s 


That is a concrete . 
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Rules under, r. 22—Award—Cwvil Court, if can in- 
- terfere even if itis erroneous—Attempt to go behind 
award, tf justifiable—Civtl Procedure Code (Act V 
‘of 1908), ss. 47, 151—Proceedings under s. 47 terminat- 
ed—Fresh proceedings under s. 151 — Order, if 
revisable. 

Once an award has been made under the Co-opera- 
tive Societies Act, even though it may be anomalous 
and erroneous, the Civil Court hes no power to 
interfere with it. Itis beyond the Court's power 

(bo go behind the award and utilize the powers of 
the Court under s. 151 ofthe Code of Civil Procedure 
to obtain some sort of alteration which in its opinion 
would be in the ends of justice. Mathura Prosatv. 
Sheobalak Ram (1), referred to, 

Where proceedings under s. 47, Oivil Procedure 
Code, have terminated and fresh proceedings have 
been institutéd under s. 151, an order made in such 
. proceedings does not come unders, 47 and no appeal 
lies. Hence interference in revision is proper. 

C. R. against an order of the Munsif, 
Second Court, Contai. 

Mr. Saruj Kumar Maity, for ‘the Petition- 
er. 

Mr. Gopendra Nath Das and Lala 
Hementa Kumar, for the Opposite Parties. 

Judgment. - The petitioner who obtain- 
ed this Rule is a decree-holder. Opposite 
Parties Nos. 2 to 4 who have appeared in 
this Rule are all sureties of the judgment- 
debtor. The judgment-debtor obtained 
loans on three bonds from the Digliadari 
Joutha Bank which is a rural bank register- 
ed under the Co-operative Societies Act of 
1912. The judgment-debtor failed to pay 
the debt and the matter was referred to the 
Assistant Registrar of the Co-operative 
Society. as an arbitrator. He made an award 
on May 16,1932, and against that order 
no appeal was taken. The decree-holder 
applied to execute the award in the Munsit’s 
Court. Objections were raised by the 
sureties under s.47 of the Code of Civil 
Procedure. ‘nose objections were upheld 
in the first Court and rectification of the 
award was ordered. On appea', however, 
the learned District Judge on June 23, 
1933, held that there was nothing to show 
that the award was without jurisdiction and 
that the executing Court had no power to 
go behind it. He, accordingly, allowed the 
appeal and ordered execution to proceed. 
Execution proceedings were resumed there- 
after and certain properties were sold in 
execution and purchased by the decree- 
holder. An application was made under 
O. XXI, r. 90, for setting aside the sale and 
an order was made setting aside the sale so 
far as the properties of judgment debtors 
Nos. 2 and 3 were concerned. The decree- 
holder appealed and the learned Subordi- 
nate Judge on April 7, 1934, allowed the 
appeal and suggested that the lower Court 
might t keaction under s. 151 of the Code 
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of Civil Procedure and set aside the sale and 
all other proceedings in execution and send 
the award to the arbitrator for rectification 
of the annexures, which contained the 
liabilities of the sureties, and then start 
execution in three separate parts. A petition 
was accordingly, filed under s. 151 and the 
Munsif on July 17, 1934, ordered the execu- 
tion proceedings to be set aside. It is with 


regard lo this order that the present Rule 


was issued. 

A preliminary objection was taken at the 
outset that this case does not come within 
the purview of s. 115 of the Code of Civil 
Procedure for interference in revision be- 
cause thisisa malter under s. 47 and an 
appeal, therefore, lies. In my opinion, this 
was not a matter under s.47. Proceedings 
under s. 47 had terminated and fresh pro- 
ceedings had been instituted under s. 151 
and it is in tuose proceedings that the order 
eimplained of has been made. A question 
then arises as to whether the learned 
Munsif was justitied in making the order 
which he made on April 7. Itis contended 
that the award was tinal and ‘cannot either 
be upset or interfered with by the Civil 
Court. On the other hand, it is urged that 
the action of the Munsif does not constitute 
going behind the award. Reference has 
been made to the rules made under s. 43 of 
the Co-operative Societies Act of 1912 and 
in particular to r. 22, sub-s. 6, which 
states: 

‘An award ofthe arbitrators or a decision of the 
Registrar under sub-r. 4 if not appealed against 
within one month and an order of the Registrar or 
of the Commissioner in appeal under sub-r. 5 shall, 
as between the partiesto the dispute not be liable 
to be called in question in any Civil or Revenue 
Court and shall bein all respects final and con- 
clusive,” 

Tne interpretation of this Rule has been 
considered in this Court and there are 
Amongst them 
Ihave been referred to the decision in 
Mathura Prosad v. Sheobalak Ram (1). 
Ít was there pointed out that tne policy of 
the Act was that matters arising under tne 
Act should be settled without litigation in 
in the Courts and that if litigation were 
permitted, the waole object of the Co-opera- 
tive Societies Act would be defeated. Tune 
policy of the Act was undoubtedly to enable 
agriculturists to obtain cheap and quick 
decision and there is no doubt that once an 
award has been made the Court has no 
power to have it rectitied. In my opinion, 
what the learned Muusif has attempted to 
do is to have the award, in his own words, 

CL) 40 A 89; 42 Ind. Cas. 968; 15 A L J 863; ATR 
1918 All. 419. 
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“corrected”. This quéstion had already 
been agitated previously when the Munsif 
refused to execute the award and his deci- 
sion was set aside on the ground that the 
Civil Court had no jurisdiction to refuse 
execution. I am satisfied that even though 
the award may be anomalous and erroneous; 
the Civil Court has no power to interfere 
with itandinmy view this is what the 
learned Munsif has attempted to do. This 
is really an attempt to go behind the award 
and utilize the powers of the Court under 
s. 151 of the Code of Civil Procedure to 
obtain some sort of alteration which in his 
opinion would be in the ends of the justice. 
at is quite clear, however, from the cases 
and from the wording of the rule that this is 
beyond his power. 

The Rule must, therefore, be made absol- 
ute and the order of the Munsif set 
aside, 

The petitioner will get his cost in this 
Court. 1 assess the hearing fee at one gold 
mohur. 

N, Rule made absolute. 


PATNA HIGH COURT 
Civil Appeal No. 110 of 1932 
January 24, 1936 
COURTNEY-TERBEELL, O. J., AND DHAVLE, J. 
Musammat DAIWATI KUER AND 
ANOTHER— DEFENDANTS— APPELLANTS 
VETSUS 
Musammat TUNKI KU AR—PLAINTIFF 
AND OTHERS—DEFENDANTS— RESPONDENTS 
Pleadings—Rule against joinder of inconsistent 
and alternative titles—Nature of—Inconsistent 
claims, when can be entertained—Held, plaintiff 
having had no personal knowledge of affairs and 
inference from documents being one of law, had 
reasonable excuse for settingup alternative case, 
The rule against the joinder of inconsistent and 
alternative titles is not of an absolute character 
and cases are conceivable where a plaintif may, 
from obscurity or from complexity of facts, be in 
honest doubt as to the nature of relief available to 
him, and inconsistent claims may, therefore, be en- 
tertained but not where there could be no reasonable 
excuse for them. Where, therefore, the plaintiff was 
a girl of 10 or so at the time of her father's death 
and had no personal knowledge of affairs at all, 
and the inference from the documents (if proved) was 
a matter of law, she must be held to have had ample 
excuse for setting up alternative claims. Dwarka 
v. Ram Jatan (2) and Owen v. Morgan (3), relied on, 
Bhimnath Misra v. Jaggarnath Prasad (1), distin- 
guished. 


C. A. from original decree of the Sub- 
Judge, Patna, dated December 21, 1931. 

Messrs. Manohar Lal, Syed Hasan and B. 
N. Rai, for the Appellants. 

Messrs. Baldeo Sahat, Birijnandan Sahai 
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and Nawal Kishore Sahai, for the Respon-. 
dents. 

Dnavle, J.—This is an appeal by defend- 
ants Nos. 1 and 4ina title suit brought by 
Musammai Tunki Kuar as daughter and sole 
heir of one Umrao Singh. Her brothers 
Chamroo and Pitambar had predeceased 
their father and left behind two widows, 
Musammat Sahago Kuar and Musammat 
Suraj Barto Kuar, defendants Nos. 2 and 3. 
Umrao himself had a brother Tengar with 
whom and whose son Mangar Singh he was 
joint. Tengar and Mangar died in the life- 
time of Umrao. Mangar’s son Chandi Singh 
was the husband of Musammat Daiwati 
Kuar, defendant No. 1. Plaintiffs’ case was 
that Chandi predeceased Umrao who died in 
Bhado 1326. Plaintiff thus became entitled 
to all the properties of the joint family, but 
as she wasa young girl married elsewhere, 
the management of the properties was left 
in the hands of Ramkrishun Singh, defend- 
ant No. 4, brother of Daiwati and cousin of 
Sohago and Suraj Barto. Plaintiff was 
married to one Madan Singh who, on her 
attaining majority, started looking into her 
affairs, as a result of which Ramkrishun 
Singh was dismissed. There followed 
proceedings under ss. 144 and 145, Criminal 
Procedure Code between the parties, and 
in these Madan Singh failed and Ram- 
krishun succeeded. Plaintiff, therefore, 
brought the suit for recovery of the property 
left by Umrao, viz., about 40 bighas of land. 
In para. 24 of her plaint she set up an 
allernative case, in view of several pieces 
of documentary evidence which were filed 
by both the parties in the case under 
s. 145, Criminal Procedure Code, that if it 
should be found that Umrao and Chandi 
were separate, the properties may be parti- 
tioned and the plaintiff put in separate 
possession of a moiety. Defendants Nos. 2 
and 3 were impleaded on the ground that 
Ramkrishun had their names entered in 
the zamindari laggits and had three sale- 
deeds executed by them along with defend- 
ant No. 1, besides two ijaras, executed, one 
by defendant No.1 and the other by the 
other widows; there was also a will of 
Umrao leaving his property to Sohago (six 
annas) and Suraj Barto (ten annas), anda 
deed of relinquishment by Sohago in favour 
of the plaintiff. 

The case of defendants Nos. l, 3 and 4 
was that Umrao had predeceased Ohandi, 
who had thus become sole owner of the 
property of the joint family, and that accord- 
ingly the plaintiff had no title at all. 
Defendant No. 2 urged that Umrao and 
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Chandi were separate, that she had taken 
six annas of Umrao'’s property under his 
will and that her ladavi deed in favour of 
the plaintiff had been obtained from her 
by misrepresentation. The substantial 
issue in the case was: ‘(3) Were Umrao 
Singh and Chandi Singh living separate ? 
Did ChandiSingh predecease Umrao Singh ?” 
The lower Court answered the first part of 
this issue in the affirmative and the second 
in the negative, and accordingly decreed 
the suit in part, giving the plaintiff posses- 
sion of Umrao’s half share “after partition.” 
It has been contended on behalf of the 
appellants that the decree of the lower 
Court in- favour of the plaintiff proceeds 
on a basis which was not the plaintiffs’ 
case, and that as if has been found that 
Umrao predeceased Chandi, and as it was 
the common case of the plaintiff and the 
appellants that the family was joint, the 
suit should have been dismissed altogether 
because Chandi being the last and sole 
holder of the properties, the plaintiff could 
have no title at all. 

The finding that Umrao predeceased 
Chandi is supported by Ex. F-1, a registered 
ijara of February 1920, executed by Chandi 
Singh fora loan for “defraying the expenses 
of the Sradh of my grandfather's brother 
Umrao Singh”, and is unquestionably 
correct. On her own case that Umrao 
and Chandi were joint, the plaintiff would, 
therefore, havenotitle. There was, however, 
the alternative case in para. 24 of the 
plaint, to which I have already referred. 
It has been contended for the appellants 
that the plaintiff should not have been 
allowed to plead an alternative claim 
based on the separation of Umrao and 
Chandi, and that their jointness being 
common ground between the plaintiff and 
- the appellants, the issue of separation 
raised by defendant No. 2, should not have 
been gone into inthe case, as she only 
, claimed under a will of which no probate 
“has yet been taken. But the issue was 
actually raised and tried without any 
objection that defendant No.2 had been 
wrongly imported into the suit; and the 
finding on the issue will be res judicata 
not merely between plaintiff and defendant 
No. 2 but also between defendant 
No. 2 and defendant No. 1. Defendant 
No. 2 was clearly a necessary party to the 
suit, and though it is true that she could 
make no title against the plaintiff or any 
other party on the basis of her father-in- 
law's will withqut taking out probate, her 
pleading could not have been struck out 
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in limine on the ground of want of probate 
even if the appellants had moved the 
lower Court to do so because it was open to 
her to take out probate after the framing of 
the issues and before the close of the trial 
of the case. Learned Counsel for the appel- 
lants has cited a decision of this Court, 
Bhimnath Misra v. Jaggarnath Prasad (1), 


as an authority against allowing a 
plaintiff to make inconsistent alternative 
claims. 


But what was laid down in that case was 
that where the facis are presumably within 
plaintiff's knowledge he should not be 
allowed to plead inconsistent facts but 
should be required to elect so that the 
defendant may know what case he has to 
meet, and similarly, the defendant may not 
claim inconsistent facis unless he is a 
stranger to the transaction and the true 
state of facts is not within his personal 
knowledge. The rule against the joinder of 
inconsistent and alternative titles is thus 
not of an absolute character, and as was 
observed in Dwarka v. Ram Jatan (2), 
cases are conceivable where a plaintiff 
may, from obscurity or from complexity of 
facts, be in honest doubt as tothe nature 
of relief available to him, and inconsistent 
claims may, therefore, be entertained but 
not where there could be no reasonable 
excuse for them. See also Owen v. Morgan 
(3), where the Court of Appeal reversed 
North, J., and allowed a number of alter- 
native defences to stand, subject to 
particulars being given. In the present 
case the plaintiff had ample excuse for 
setting up the alternative case made out in 
para. 24 of the plaint. She was a girl of 
10 or so at the time of her father’s death 
and had no personal knowledge of affairs 
at all, and the inference from the documents 
(if proved) was a matter of law. (The re- 
maining portion of the judgment is not 
necessary for the purposes of this report). 

Courtney-Terrell, C. J.—I agree. 

N. Appeal dismissed. 

GG) 7 PL T 82;89 Ind. Cag. 814; A IR 1925 Pat, 
674; (1925) Pat. 291. 

(2) 53 A 16; 128 Ind, Cas. 755; A I R1930 Ail. 877 
(1930) A L J 1537. 

(3) (1887) 35 Ch. D 492; 56 LJCh 603; 56L T 
; 39 WR 705. 
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MADRAS HIGH COURT 
Appeal Against Order No. 214 of 1935 and 
Civil Revision Petition No. 701 of 1935 
April 22, 1936 
VENKATASUBBA RAO AND VENKATARAMANA 
Rao, JJ. 

M. Ar. Rm. P. M. CHIDAMBARAM 
CHETTIAR AND oTHERS—PETITIONRES— 
—OBJECTORS—APPELLANTS 
versus 
Tas NATIONAL CITY BANK or NEW 
YORK, RANGOON—Dscreg-HOLDER 
— RESPONDENT 

Partnership Act (IX of 1932), ss. 4, 30—Civil 
Procedure Code (Act V of 190°), O. XXX, rr.1 to 
10—Firm belonging to minor brothers—Decree against 
firm in firm name, whether binds minors—Minors, 
whether can form a partnership—O. XXX, r. 10, 
scope of. 

A minor who is incapable of contracting cannot 
be a partner, and, therefore, if a suit is brought 
under the procedure laid down in O. XXX, O. P. C. 
against a partnership firm where a minor has been 
admitted to benefits of partnership, to such a suit the 
minor can in no sense be regarded asa party. 

Order XXX, r. 10, Civil Procedure Code, applies 
only toa case ofa single individual who carries on 
business under an assumed or trading name. 

Where a joint family business belonging to four 
minor brothers was carried on under the name of 
“R. M. P.M. Chettiyar Firm” by an agent ap- 
pointed by their mother and a suit was filed and a 
decree was obtained for an amount due by the firm 
against the “ R. M. P. M. Chettiyar Firm”: 

Held, (1) that there was no partnership as the 
brothers were minors and the suit could not be re- 
garded as one instituted under O. XXX, rr. 1 


to 9; 

(2) that O. XXX, r. 10, was algo not applicable to 
the case; 

(3) that the minors could not be treated as parties 
to the decree andthe decree could not be executed 
against properties belonging to_ them. Lovell v. 
Beauchamp (1) and Harris v. Beauchamp (2), and 
other cases referred to, 


A. A. against the order of the Court of the 
Principal Subordinate Judge of Coimbatore, 
dated April 9, 1935, and made in E. A. Nos. 
377 of 1935 in E. P. R. No. 40 of 1935 in 
(C.R. No. 149 of 1934) on the file of the 
High Court, Rangoon. 

Messrs. B. Sttarama Rao, V. Ramaswami 
Ayyar and N. G. Krishna Aiyangar, for the 
Appellants. 

Messrs. K. Rajah Ayyar and L. A. Gopala- 
krishna Ayyar, for the Respondents. 

Venkatasubba Rao, J.— The 
appeal raises a question of some im- 
portance. The plaintiffs The National 
Bank of New York obtained a 
decree on June 19, 1934, in the High 
Court at Rangoon for about Rs. 25,000 
against two defendants, with first of whom 
alone we are concerned. The Ist defen- 
dant is described in the plaint as “R. M. 
P.M. Chettiar firm carrying on business 
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at No. 84, Mogul Street, Rangoon.” In 
execution of the decree the plaintif bank 
attached certain properties, which on their 
own showing belong to the four minors 
(the appellants before us) constituting a 
joint undivided Hindu family. The Sub- 
ordinate Judge of Coimbatore, .in whose 
Court the decree was being executed, dis- 
allowed the objections preferred on behalf 
of the minors and made an order allow- 
ing execution. The objection, which is 
material for the present purpose, has 
been raised in the following form : 

“The suit and the proceedings that ended in 
the said ex parte decree and the proceedings in 
the execution taken out after the decree are 
wholly incompetent and the attachment effect of 
the properties... .. is wholly illegal.” 

Further on it is stated : 

“The firmhas no legal entity and there can be 
no decree against a firm without any agent or 
partner being represented. Further, all the pro- 
prietors of the said firm are minors and there is 
no adult proprietor and a decree obtained with- 
out any representation on behalf of the minor 
proprietors is wholly void and itis a nullity.” 

Tt wiil be seen, that it is here assumed, 
that the suit has been filed under the 
procedure applicable to suits against firms 
which underO. XXX,rr. 1109, may be 
instituted in the names ofthe firms. The 
plaintiff bank replied that although 
the Ist defendant in the suit was described 
as a firm as already stated, they (the bank) 
did not intend to adopt the procedure ap- 
plicable to firms but the provision of law 
under which the suit wasbrought was 
O. XXX, r. 10, applicable to actions against 
persons carrying on business in assumed 
names. In order to make the contentions 
of the parties clear, wemay briefly set 
forth what appear to be undisputed facts, 
One Muthu Veerappa Chetty, a member of 
the Nattukottai Cnetty community was 
carrying on money-lending business under 
the name of ‘R. M. P.M. Chettiar firm.” 
He died in 193], leaving has undivided 
sons (the appellants) all four of whom 
were and have been minors. Their mother 
one Meenakshi Achi continued the busi- 
ness on their behalf with the aid of an 
agent, by name Veerappa Chetty and the 
suit debt was incurred in December 1932, 
in the course of that business. The suit 
was then filed and attempts made to 
effect personal service of the summons on 
the agent having proved unsuccessful, an 
order for substituted service was obtained, 
copies of the summons were affixed and 
the decree as mentioned above was 
made. s 

The first question is, does the »rocedure 
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prescribed by O. XXX in regard to suits 
against firms in the firm name, apply ? 
In the first place, it is impossible to re- 
gard the minors as constituting a par- 
nership firm. In the Indian Partnership 
Act, 1932, ‘partnership’ is described as the 
relation between persons who have agreed 
to share the profits of a business (s. 4) 
The next section goeson to say that the 
relation of partnership arises from contract 
and not from status. It follows that a 
minor, who is incapable of contracting, 
cannot bea partner. Further, it is in- 
comprehensible that four persons, who 
were all minors, can agree with each other 
to form a partnership. Then, turning to 
s. 30 it enacts that a minor can never 
be a partner, although “he may bead- 
mitted tothe benefits of partnership." 
Under the section, the adult partners, by 
a contract between themselves, can agree 
to confer this benefit upon a minor; in 
other words the relation of partnership is 
the result of contract and where any bene- 
fit is reserved to a minor, that arises not 
from acontract with the minor but between 
the adult partners. From this the neces- 
sary inference is, that there must be “at 
least two adult partners who are capable 
of contracting before a minor is entitled 
to the benefits of partnership. The langu- 
age of s. 30 is perfectly clear and it 
expressly enacts that even where some 
benefit is reserved to a minor, he is not 
a partner, the only partners composing 
the firm being the adult members. If 
therefore, a suit is brought, under the 
procedure .laid down in O. XXX against 
a partnership firm where a minor has been 
admitted to some kind of benefit, to such 
a suit the minor can in no sense be re- 
garded as a party. Order XXI, r. 50, 
Oivil Procedure Code, provides that where 
. adecree has been passed against a firm, 
execution may be granted against any 
property of the partnership: the reasons 
for making the partnership property lia- 
ble is not, that the minor has been sued, 
but that under the law, the partnership 
property is liable for the debts of the firm. 
As Lord Herschell L. C., observes in Lovell 
v. Beauchamp (1): 

“The adult partner is, however, entitled to insist 
that the partnership assests shall bə espplied in 
payment of the liabilities of the partnership and 


that until these are provided for, no _ Part of it 
shall be received by the infant partner.” 


In English Law, there is nothing to 
prevent an infant becoming a partner, 


TOA (1894) A C67; 63 LJQB 802; 11 R 45; 71 L 
587; 4 R 129; 1 Manson 467. 
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but even there, it has been held in the 
case just cited that when a suit is brought 
against a firm under O. XLVII (a), (corr- 
esponding to O. XXX of our Code), the 
judgment to be passed should be against 
the firm other than the minor partner ; but 
that cannot affect execution against the 
partnership property; see also Harris v. 
Beauchamp (2). For the position that under 
the Indian Law, a decree, against a partner- 
ship firm, cannot be regarded as a 
decree against the minor who has been 
admitted to some benefit, it is unnecessary 
to rely upon the decision, already men- 
tioned of the House of Lords: for s. 30 
of the Indian Partnership Act places the 
matter beyond doubt. We may in this 
connection also mention, that under the 
Code, as under the English Law when a 
decree has been obtained against a firm 
jn the firm name, execution may be levied 
against the partnership property, notwith- 
standing the fact that a minor possesses 
some interest. It is unnecessary to pursue 
this matter, as Mr. Rajah Iyer, the res- 
pondents’ learned Counsel urges that the 
suit would be regarded as in effect having 
been brought under r. 10 of O. XXX. The 
whole of the order is a reproduction almost 
verbatim, of the rules comprised in 
O. XLVUI (a) of the Engiish Rules. Rule 
10 of ©. XXX is modelled on O. XLVII 
(a), T- jl, the corresponding English pro- 
vision. That rule. applies, it has been 
held in England to a single individual 
who carries on business under an assum- 


ed or trading name St Gobain v. 
Hoyermann's Agency (3), and Mac- 
Iver v. Burns (4), 1. 10 of O. XXI 


stands in marked contrast with r. 1, the 
latter tule applies to “any two or more 
persons”, whereas r. 10 refers to‘ any per- 
son carrying on’ business’. There is no 
reason to depart fromthe view taken in 
the English Cases and we must hold that 
r. 10 is applicable only to the case of a 
single individual. In this case, the so- 
called assumed name is said to be the name 
of the business owned by the four minors 
and the rule is, in our opinion, utterly 
inapplicable, It is further open to doubt, 
whether, the rule canapply to a minor 
at all, when what is alleged is that the 
business is carried on, on his behalf by a 
ER (1893) S = aoe 63 L J QB99; 4R 550; 69 
ues) H 2 OB Ge; 62 LJ QB 485; 4 R 441; 69 
LT 329; 41 W R563; IT LR 4 
(4) (1895 2Ch. D "630; sid Ch. 681; 73L T 
39; 44W R40; 11 T LR 506; 39 S J 638; 12-R 
467. 
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guardian. The rule contemplates any 
person carrying on business” and as we 
have said, it is doubtful, whether a minor 
alleged to be trading through his guardian 
answers this description. 

We must, therefore, hold that there was no 
decree passed against the minors in question 
in other words, the minors were not parties 
to the decree. 
expressed, by stating that by the descrip- 
tion adopted in the plaint, the minors 
were not brought before the Court at all. 
The question asto what might have been 
the effect of their not having been re- 
presented by a guardian ad litem does not 
arise; the defect is something more funda- 
mental, namely, thatthey were not even 
parties tothe suit or to the decree that 
was passed. The decree is, therefore, in- 
capable of being executed against them or 
their property and we must accordingly 
allow the appeal with costs. 

Mr. Rajah Ayyar says that the minors 
have been wrongly described and the case 
is one of mis-description. That isnot a 
matter with which we are concerned in 
execution : it ıs enough for our purpose 
to say that the decree on its face is not 
against the minors and cannot be executed 
against them. But we wish to make it 
perfectly plain, that nothing that we have 
said is to prejudice in any manner, the 
plaintiff's right to apply to the Rangoon 
High Court, for the amendment of the 
plaint or of the decree, orto obtain any 
other similar relief. 

No order is necessary in the Civil Revi- 
sion Petition. 


A. Appeal allowed. 


PATNA HIGH COURT 
Appeal from Original Order No. 159 
of 1935 
April 7, 1936 
MAOPHERSON AND MOHAMMAD Noor, Jo. 
TIRATHRAJ TIWARI AND ANOTHER 
—APPELLANTS 
VETSUS 
Firm SHYAM SUNDAR BALKISHUN 
AND ANOTAER— RESPONDENTS 

Provincial Insolvency Act (V of 1920), s. 53— 
Transfer, annulment of—Onus of proof—Court under 
misapprehension as to onus—Proper course. 

In the matter of annulment of transfers under s. 53, 
Provincial Insolvency Act, the onus lies on the person 
challenging the bona fides of the transfer and not 
on the transferee. Ramchandra Sonaram v, Prith- 
wis Narayan Sarkar (1) and Oficial Receiver v. P. L. 
R M.R. M. Chettyar Firm (2), foliowed, 
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Where the District Judge and the opposite party 
were under amisapprehension as to the onus of 
proof and it is probable that the opposite party 
were induced not to offer any evidence when they 
saw that the party on whom the onus was believed 
to lie, did not offer any evidence, the proper course 
jg to send the case back to the District Judge to 
determine the matter after giving an opportunity to 
the opposite party to adduce evidence and to the 
appellants to adduce rebutting evidence. 


A. from an order of the District Judge, 
Manbhum Sambalpur, dated May 30, 1935. 

Mr. Nawal Kishore Prasad II, for the Ap- 
pellant. 

Mr. S. C. Majumdar, for the Respondent. 

Macpherson, J.—This is an_ appeal 
against the order of the District Judge of 
Manbhum-Sambalpur, dated May 30, 1935, 
in his insolvency jurisdiction in which he 
annulled certain transfers under s. 53 of 
the Provincial Insolvency Act. Neither 
party offered any evidence and the question 
of onus then became important. The 
learned District Judge placed the onus upon 
the transferees lo show that the transfers 
were made in good faith and for valuable 
consideration. As they had adduced no 
evidence and, therefore, failed to prove that 
the transfers were made in the circum- 
stances mentioned, he annulled the transfers 
under s. 53 of the Act. 

Now as was pointed out by this Court in 
Ramchandra Sonaram v. Prithwis Narayan 
Sarkar (1) the onus lies on the person 
challenging the bona fides of the transfer 
and not on the transferee. This decision 
is based upon the decision of their Lordships 
of the Privy Council in Official Receiver v. 
P. L. K.M. R. M. Chettiar Firm (2). The 
decision under appeal, therefore, cannot 
stand and it is set aside. . 

It remains to consider what other order, 
if any, should be passed by this Court. It is 
clear that the learned District Judge and 
also the opposite party were under a mis- 
apprehension as to the onus of proof. It is 
probable that the opposite party were 
induced not to offer any evidence when 
they saw that the party on whom the onus 
was believed to lie, did not offer any evi- 
dence. 

Accordingly the case will go back to the 
learned District Judge to determine the 
matter after giving an opportunity to the 
opposite party to adduce evidence and to 
the appellants to adduce rebutting evidence. 

(1) 14 PLT 739; 145 Ind. Cas. 524; A IR 1933 
Pat. 564; 6 R P 188. 

(2) 58 IA 115; 131 Ind. Cas. 767; A I R1931 PO 
75; 35 C W N 577; Ind. Rul. (1931) P C 159; (1931) 
AL J 444; 550 LJ 373; 60 ML J 652; (1931) M 


EO 615; 9 R170; 33 Bom. L R 867; 34L W 36 
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The costs in this Court will abide the resust 
in the Court below. i 
Mohammad Noor, J.—I agree. 
N. Case sent back. 


LAHORE HIGH COURT 
Criminal Revision Petition No. 1056 of 1935 
October 21, 1935 
AGBA HAIDAR, J. 
Lala PANNA LAL—PETITIONER 
versus 
EMPEROR —Opposits Party. 

Defamation — Election contest — Accused issuing 
poster against rival Barrister saying that hollowness 
of his capacity as Barrister is exposed—Imputation, 
effect of —Protection under Eaxcep. 9 tos, 499, Penal 
Code (Act XLV of 186), if available—Criminal trial 
—Cross-cases—Two separate trials and one judgment 
—Decisions in two separate and distinct — Procedure, 
legality of. 

In the course of an election contest, the accused 
issued and published a poster against his rival 
candidate, a Barrister-at-Law which contained the 
words: “The hollowness of Mr.—'s capacity as a 
Barrister has been exposed:” 

Held, that these words meant that the unsoundness 
of the rival's knowledge or capacity as a Barrister 
had been exposed and the imputation undoubtedly 
was calculated to lower in the estimation of others 
the intellectual qualities and the aptitude for his 
profession asa Barrister in him ; 

Held also that the accused had no justification 
whatever in dragging his rival's position asa 
Barrister into the limelight of publicity in a language 
which amounted toa serious aspersion upon his 
professional status and was calculated to lower him 
in the eyes of the public as a Barrister. The pro- 
fession of a Barrister is a highly honourable one and 
to say that his position as a Barrister is hollow and 
has been exposed in a poster which was broadcast 
throughout the length and breadth of the con- 
stituency does not afford the protection laid down in 
Excep. 9 to s, 449, Penal Code 

Vulgar and abusive epithets are not eufficient in 
themselves to be the foundation of a criminal prosecu- 
tion. 

There were two separate trials before the Magis- 
trate and there were two appeals before the Sessions 
Judge. Although the judgment was one continuous 
document, the decisions in the two cases were quite 
separate and distinct from each other. None of the 
findings in the one case was based upon the evi- 
dence recorded in the other case only. The judg- 
ment before the High Court was a self-contained 
document and was based upon its own oral and docu- 
mentary evidence : 

Held, that the procedure was not illegal and the 
accused was not prejudiced. Allu v. Emperor (1) 
distinguished. 

Mr. Ram Lal Anand, II, for the Petition- 
er. 
Messrs. Duni Chand and Bishan Narain, 
for the Government Advocate, for the Crown. 

Order.—There was an election contest be- 
_ tween Rai Bahadur Lala Panna Laland Mr. 
Tek Chand, both of whom were candidates for 


the memberghip of the Punjab Legislative 
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Council. Mr. Tek Chand issued a poster 
on March 5, 1933 (Ex. P. G. 1). On March 7, 
1933 Rai Bahadur Lala Panna Lal issued 
and published, broadcast the poster Ex. P.G. 
which is the subject-matter of this prosecu- 
tion. Rai Bahadur Lala Panna Lal brought 
acriminal action against Mr. Tek Chand 
and Lala Duni Chand, his father, on the 
basis of Ex. P. G. 1 on March 28, 1933. 
On March 380, 1933, Mr. Tek Chand and 
Lala Duni Chand bronght a criminal action 
against Rat Bahadur Lala Panna Lal on the 
basis of the poster Ex. P. G. There were two 
separate trials, and by two separate judg- 
ments the trying Magistrate convicted 
both sets of accused persons and imposed 
sentences of fine upon them. Both sides 
appealed. The Sessions Judge acquitted 
Mr. Tek Chand and Lala Duni Chand and 
upheld the conviction of Rai Bahadur Lala 
Panna Lal and maintained the sentence of 
Rs. 1,000 tine which had been imposed 
upon him. Rat Bahadur Lala Panna Lal has 
come to this Court in revision. The case was 
argued for the best part of two days 
Counsel for the petitioner invited the 
attention of this Court to Allu v. Emperor 
(1), Muhammad v. Emperor (2) and Hayat 
v. Emperor (3), and argued that the learned 
Sessions Judge was in error in hearing 
the two appeals, as his mind must have 
been prejudicially influenced in deciding the 
appeal of Rai Bahadur Lala Panna Lal by 
the evidence and findings in the case in which 
an appeal had been filed on behalf of 
Mr. Tek Chand and Duni Chand. I do 
not think there is any force in this con- 
tention. Allu v. Emperor (1) was a case 
in which two Sessions trials, which arose 
out of two cross-riots, were in substance 
tried as one joint trial and only prosecu- 
tion evidence in each case appeired on 
the record. Counsel for the parties were 
heard in both cases and the assessurs who 
appear to have been common tothe two 
cases were not asked to give their opinion 
until both cases had been closed. Only 
one set of tindings was recorded in res- 
pect of both cases and ultimately one com- 
mon judgment was delivered. In fact, 
there was a Single trial to all intents and 
purposes. This procedure, which certainly 
is contrary to the law as laid down in 
the Criminal Procedure Code, was dis- 
approved by this Court in spite of the 


(1) 4 Lah. 376; 75 Ind. Oas, 980; A I R 1924 Lah. 
104; 25 Cr. L J 68. 
(2) A I R 1925 Lah. 149; 81 Ind. Cas, 39; 25 Cr. L J 
551. 
(3) A I.R 1928 Lah. 380; 107 Ind, Cas. 766; 29 Cr, 
J Sep; 10 Leh, L J 389, eo 
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fact that both the Counsel and the ac- 
cused had given their consent toit. The 
matter came up before a Full Bench of 
the Madras High Court Inre M. Mouna- 
guruswami (4). Tn this case also the Court 
had tə consider the question of the 
desirability of the Sessions Judge hearing 
two cases separately with the assistance 
of different sets of assessors and after- 
wards pronouncing judgments ‘in both. 
The Full Bench held that there was noth- 
ing objectionable in such a procedure so 
long as the Sessions Judge tried one case 
quite independently of the facts of the 
other. | 

They, however, emphasised that the 
trials must be separate, i. e., before differ- 
ent assessors and separate judgments de- 
livered, and that the conclusions in each 
case must be founded on the evidence in 
each case. These cases, therefore, have 
nothing whatever to do with the present 
case. There were two separate trials be- 
fore the Magistrate and there were two 
appeals before the Sessions Judge. Al- 
though the judgment is one- continuous 
document, the decisions in the two cases are 
quite separate and distinct from each other. 
None of the findings in the present case is 
based upon the evidence recorded in the 
other case only. The judgment before me 
is a self-contained document and is based 
upon its own oral and documentary evi- 
dence. 1, therefore, overrule this objection. 
The document (Ex. P. G.), which forms 
the basis of the prosecution runs as fol- 


S: ` : 
a hollowness of Mr. Tek Chand’s capacity as 
a Barrister has been exposed. He has stooped to 
false and mean personal attacks. Mr. Tek Chand 
has issued a poster in Urdu in which he has 
made baseless and extremely filthy, false and mean 
attacks upon me. It may not be against the Oon- 

essite mentality of Lala Duni Chand to take shares 
Sia slaughter-house, but for me it isa question of 
Dharam (religion). I do not want to say anything 
more than this: that the abovesaid statement of Mr. 
Tek Chand is extremely odious and unfounded. 
Similar is the statement in which it has been 
said that I stopped the procession of the Vaish 
Conference in Ambala city, and so on and so 

th. : ha 
The learned Counsel for the petitioner 
admits that the statement is defamatory, 
but he relies upon Excep. 9 to s. 499, 
Indian Penal Code. Section 105, Evidence 
Act, clearly lays down the general law 
on the subject, that the party who wants 
to take the benefit of a certain exception, 


159: 141 Ind. Cas. 539; A I R 1933 Mad, 3673 
$3) or. Cas. 550; 34 Cr. L J175; Ind, Rul. (1033) 
Mad. 143; 37 L W101; 64M LJ 150; (1933) M W N 
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must bring his case within the four corners 
of that exception, and the burden is upon ` 
him to do so. There cannot be any doubt 
that the heading: Mr. Tek Chand ki 
barristri ki pol khul gai means that the 
unsoundness of Mr. Tek Chand's knowledge 
or capacity as a Barrister has been expos- 
ed. This imputation undoubtedly is cal- 
culated to lower in the estimation of others 
the intellectual qualities and the aptitude 
for his profession as a Burrister in Mr. 
Tek Chand. Now coming to the excep- 
tion which is invoked by the petitioner, 
it is important to note that it relates to 
private communications which one party 
makes in good faith to another for the 
Protection of his own interest. In fact, 
this exception gives legislative sanction to 
the law as laid down by Lord Campbell 
in Harrison v. Bush (5), (not cited by any 
Party) : 

“A communication made bona fide upon any sub- 
ject-matter in whicn the party communicating ` has 
an interest, or in reference to which he has a duty, 
is privileged, if made to a person having a cor- 
responding interest or duty, although it contains 
criminatory matter, which, without this privilege, 
would be slanderous and actionable,” 

“Duty” in this context is not confined 
to legal duty, bat includes moral and 
social duties of imperfect obligation. Good. 
faith is defined in s. 52, Indian Penal 
Code, which says that: 

“Nothing is said to be done in good faith which 
is done or believed without due care or attention.” 

In the present case, in the course of the 
election campaign, the accused had no 
justification whatever in dragging Mr. Tek 
Chand’s position as a Barrister into the. 
limelight of publicity in a language which 
amounted to a serious aspersion upon his 
professional status and was calculated to 
lower him in the eyes of the public as, 
a Barrister. The profession of a Barrister 
is a highly honourable one and to say 
that Mr. Tek Chand's position as a 
Barrister is hollow and has been exposed 
in a poster which was broadcast through- 
out the length and breadth of the con- . 
stituency does not afford the protection 
laid down in Excep. 9 to s. 499, Indian 
Penal Code. The rest of the poster con- 
sists of vulgar and abusive epithets, but 
I do not think that they are sufficient in 
themselves to be the foundation of ‘a 
criminal prosecution. In my opinion, the 
order of the learned Sessions Judge was’ 
correct and the petitioner was rightly con- 
victed. The sentence of the fine of 
Rs. 1,000 is, however, excessive, I think 

(5) (1867) 5 El. & BL. 344; 25L J Q B25;3 WR 
474; 1 Jur. (N s} 846. 
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-Mr. Tek Chand was only anxious to 
vindicate his character, and in this he has 
succeeded. Under all the circumstances I 
think that a fine of Rs. 250 would meet 
the ends of justice. With this modification 
the petition is dismissed If the fine has 
been fully. paid, the petitioner shall be 
entitled to a refund of the balance of 
Rs. 750. 
N. Petition dismissed. 


PATNA HIGH COURT 
Civil Revision No. 712 of 1935 
March 13, 1936 
Wort, T. 
RAM SUBHAG SINGH AND OTAERS— 
PETITIONERS 
Versus 
Babu KIRT PRASAD SINGH AND 
‘OTHERS—OpposiTE PARTY 
Jurisdiction—Waiver—Court not having jurisdic- 
tion—Agreement between parties, if gives the Judge 
jurisdiction. 
If the Court has not got jurisdiction, agreement 
between the parties does not give the Judge jurisdic- 


tion. : 

C. R. from an order of the Additional 
Munsif, Chapra, dated December 12, 1935. 

`. Mr. Ganesh Sharma, for the Petitioners. 

Mr. Rai T. N. Sahay, for the Opposite 
Party. 

Order —I think this Rule must be made 
absolute, as the learned Judge in the Court 
below seems to have determined the point 
on the ground that the defendants had 
waived the questicn of jurisdiction. If the 
Court has not got jurisdiction, agreement 
between the parties does not give the Judge 
jurisdiction. The learned Judge in the 
circumstances must hear and determine the 
question of valuation. In the event of the 
defendants succeeding in the Court below, 
they must pay all the costs incurred by the 
plaintiffs by reason of the case being allowed 
to go on for over a year. In the event of the 
decision of the learned Judge against the 
defendants the costs of the actual hearing 
will have to be paid and it will be in the dis- 
cretion of the Judge in the Court below to 
assess those costs. 

The Rule is made absolute. The learned 
Judge in: the Court below will hear and 
determine the question of jurisdiction. In 
the circumstances of the case I do not think 
that. the petitioners are entitled to any 
costs. f 

N. . Rule made absolute. 
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PATNA HIGH COURT 
Civil Appeals Nos. 702 and 1761 of 1932 
May 5, 1936 
AGARWALA AND DHAVLE, JJ. 
Thakur DEYAL SINGH AND OTAERS— 
DEFENDANTS— APPELLANTS 
versus 
Rai PROMATHA NATH MITRA anp 
OTHERS— PLAINTIFFS AND ANOTHER— 
DEFENDANT—RESPONDENTS, 

Lease—Covenant not to transfer—Enforceability 
against purchaser of lessee’s interest in execution 
of decree for rent—Covenant running with land— 
Whether binding on assignee of lessee—Landlord 
condoning breach—Estoppel, if arises—Surrender, if 
constituted—Ejectment suit—Original tenant not 
entering appearance nor appealing—Landlord, if 
can eject transferee from tenant—Bengal Tenancy 
Act (VIII of 1885), s. 155—Lease with covenant 
against alienation—Transferee from lessee, if en- 
titled to benefit of s. 155. 

An express covenant notto transfer the demised 
property without the consent of the landlord is a 
covenant running with the land and, therefore, it 
is enforceable against a person who purchased the 
lessee’s interest in execution of a decree for rent 
obtained bythe lessor against the lessee. Sarada- 
kripa Lala v. Bepin Chandra Pal (1), Williams v. 
Earle (2), McHacharn v. Colton (3) and West v, 
Dobb (4), relied on. 

A covenant running with the land binds not only 
the lessee but also assignees from him although they 
are not expressly mentioned. Goldstein v. Sanders 
(5), referred to. 

‘Where on one occasion the landlord condones the 
breach of covenant in restraint of alienation in a 
lease, estoppel does not arise and the mere fact that 
the landlords refrained from enforcing their right on 
one or more previous occagions, whether for con- 
sideration or not, does not amount to a surrender of 
their right to enforce it when a subsequent occasion 
arises. 

Where in a suit for ejectment by the landlord the 
original tenant who was also a party did not enter 
appearance and a decree was passed against which 
he did not appeal and the transferees from the ten- 
ant claimed that the landlord had no right to eject 
them : 

Held, that the landlord was entitled to eject them. 
Dwarika Nath v. Mathura Nath (10) and Budhi- 
manta Paramanik v. Sarat Chandra Banerjee (13), 
relied on. 

Section 155, Bengal Tenancy Act, enables the Court 
to relieve against forfeiture in a suit for the eject- 
ment of a tenant on the ground inter alia that he 
has broken a condition on the breach of which he 
is, under the terms of a contract between him and 
the landlord, liable to ejectment. A transferee from 
a lessee who is bound by a covenant not to alienate 
is not a tenant and, therefore, is not entitled to the 
benefit of the section. Dwarika Nath v. Mathura 
Nath (10), relied on. 

C. A. from the appellate decree of the 
Ofig. Sub-Judge, Gaya, dated Febru- 
ary 2y, 1932. 


Messrs. K. Hasnain, N. K. Prasad It, 
A. N. Lal and Rameshwar Prasad, for the 
Appellants. 

Messrs. P. R. Das, S. M. Mullick and 
S. K. Mitra, for the Respondents. 
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Agarwala, J—Second Appeal No. 702 
of 1932 arises out ofa suit by the lessors 
for recovery of possession on breach of a 
covenant not to transfer the demised pro- 
perty. In 1863 the ancestors of the plain- 
tiffs, who were the proprietors of an 
8 annas share in Mauzas Pandepura and 
Dihri, granted a mukarrari lease of 74 
annas to Gouri Singh and Gobind. The 
interest of each of the lessees jin the 
mukarrart was specified to be one-half. 
The lease contained a covenant by the 
lessees not to alienate the demised pro- 
perty without the consent of the lesgors. 
Gouri Singh sold a l-anna share to three 
persons in 1864 without the consent of the 
lessors. In 1899, however, the sons of the 
purchasers executed a Jamognama in res- 
pect of this l-anna share in favour of the 
lessors, containing all the terms of the 
original grant of 1863. It is not disputed 
that one result of this was that the rent 
of the l-anna share was separated from 
the rent payable for the remainder of the 
mukarrari property. In 1906 the purchasers 
sold the l-anna share to defendants Nos. 1-7 
without the consent of the lessors. There- 
after the latter sued defendants Nos. 1-7 
for rent and, in execution of the decree 
obtained in that suit the l-anna share 
which was purchased by defendant No. 8. 
On February 23, 1925, defendant No. 8 
re-sold his interest to defendants Nos. 1-7 
by a sale-deed which was registered on 
May 25, 1925. Two years later defend- 
ants Nos. 1-7 instituted a suit for partition 
of the l-anna share. .This suit was decreed. 
Pending an appeal from the decree the 
lessors served on defendants Nos. 1-7 a 
notice alleging that their purchase was 
in contravention of the terms of the lease 
and demanding possession. The partition 
decree was confirmed in appeal. In the 
meanwhile, on August 11, 1928, the lessors 
instituted the present suit for recovery of 
possession. Defendant No. 8 did not 
enter appearance. The suit was decreed 
in the trial Court and this decision was 
affirmed in appeal. Defendants Nos. 1-7 
have preferred this second appeal. 

The Courts below held that the cove- 
nant in restraint of alienation was a cove- 
nant running with the land, therefore, it 
was binding on defendant No. 8, the pur- 
chaser in execution of the rent decree, 
and on defendants Nos. 1-7 who had Te- 
purchased from him. In Saradakripa Lala 
v. Bepin Chandra Pal (1), Mukerjee and 


(1) 37 CL J 538; 74 Ind. Cas. 5555 AI R 1923 
al. 679. 
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Chotzner JJ., following Williams v. Earle 
(2), McEHacharn v Colton (3) and West v. 
Dobb (4), held that an express covenant 
not to transfer the demised property with- 
out the consent of the landlord isa cove- 
nant running with the land and, therefore, 
that it was entorceable against a person 
who purchased the lessee’s interest in 
execution of a decree for rent obtained by 
the lessor against the lessee. In the per- 
sent case, therefore, the covenant in res- 
traint of alienation was binding on defen- 
dant No. 8, the auction-purchaser. A 
covenant running with the land binds not 
only the lessee but also assignees from him 
although they are not expressly mentioned: 
Goldstein v. Sanders (5). 

It was, however, contended by the ap- 
pellant that, inasmuch as the transfer to 
defendants Nos. 1-7 was a transfer to 
persons whom the lessors had previously 
accepted as tenants, it was not a transfer 
which brought the forfeiture clause into 
operation. This was negatived in Me- 
Eacharn v. Colton (3), where it was held 
that a covenant by a lessee, not to assign 
without the lessor’s consent, applies to a 
re-assignment to the original lessee. This 
case was followed by Ross and Chatterji, 
JJ. in S. A. No. 1468 of 1928 which was 
decided on June 13, 1930. It was not 
contended that a covenant by a lessee not 
to assign without the landlord’s consent 
implies that the landlord’s consent will 
not be unreasonably withheld. The answer 
to this is that the landlord’s consent was 
never asked for, so that there is no ques- 
tion of it being unreasonably withheld : 
see Barrow v. Isacs (6). It was suggested, 
however, that in such a case the Court 
should relieve against forfeiture if in fact 
the transferee is a person to whom the 
landlord could not reasonably object. The 
power of a Court of equity to relieve 
against forfeiture is reproduced ins. 114, 
Transfer of Property Act, 1882, and is 
confined to forfeiture for non-payment of 
money. Krishna Shetti v. Pinto (7), fol- 
lowing Hill v. Barclay (8), at p. 64*, where, - 

(2) (1868) 3 QB 739; 37L JQ B 231; 9B & S 


740; 19 LT 238; 16 W R 1041. 
2 (1902) AG. 104; 71 L J P O 20; 8 LT 
594 


(4) (1869)4 QB 634; 38 L J QB 289, 
RO (1915) 1Ch, 549; 84 LJ Ob. 386; 112 L T 


2, 
(6) (1891) 1Q B 417; 60 LIQ B 179;39WR 
338; 64 L T 686; 55 JP 517. 
(7) 42M 654; 50 Ind. Cas. 898; A I R 1919 Mad. 12; 
36 MLJ 367;9L W431. 
(8) (1811) 18 Ves. 56; 34 E R 238; 11 R R147. 


*Page of (1811) 18 Ves.—[Ed.] 
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with regard to the right of re-entry on 
breach of a covenant in restraint of 
alienation Lord Jildon said : “It is sufficient 
that the lessor insists upon his covenant; 
and no one has a right to put him ina 
different situation” : see also Vittappa 
Kudva v. Durgama, 55 Ind. Cas. 781 (9). 

It was also argued that as the land- 
lords had recognized Gouri Singh’s trans- 
ferees on payment of a nazrana by them, 
it should be held that the object of the 
proviso for re-entry on breach of the 
covenant in restraint of alienation was 
merely to secure payment of a sum of 
money and, therefore, that the Court has 
power to relieve against the forfeiture. 
There is nothing in the terms of the lease 
to indicate that this was the intention of 
the parties, and it cannot be inferred that 
this was the intention from the fact that 
on a previous occasion the landlords con- 
doned a breach of the covenant on receipt 
of consideration for so doing. It was sug- 
gested, however, that by this conduct ‘the 
landlords’ had waived the right to insist 
upon re-entering on breach of the covenant 
or were estopped from asserting their right. 
No question of estoppel can possibly arise 
and the mere fact that the landlards re- 
frained from enforcing their right on one 
or more previous occasions, whether for 
consideration or not, does not amount toa 
surrender of their right to enforce it when 
a subsequent occasion arises. 

The next point raised was with respect 
to the Bengal Tenancy Act, 1885. Sec- 
tion 155 of that Act enables the Court to 
relieve against forfeiture in a suit for the 
ejectment of a tenant on the ground inter 
alia that he has broken a condition on 
the breach of which he is, under the 
terms of a contract between him and the 
landlord, liable to ejectment. Even as- 
suming thatthe lease in the present case 
is governed by the Act, s. 155 is of no 
assistance to the appellants unless he can 
show that he is a tenant of the respon- 
dents. A transferee from a lessee who is 
bound by a covenant not to alienate is 
not a tenant and, therefore, is not entitled 
to the benetit of the section, see Dwarika 
Nath v. Mathura Nath (10), where it was 
held that a purchaser in execution of a 
decree obtained against the lessee, the land- 
lord not having recognized him as a ten- 
ant is a trespasser, and, therefore, that 


(9) 55 Ind. Cag. 781; 38 M L J 190; AIR 1920 
Mad. 312; 11 L W 116; (1920) M W N 183. 
(10210 WN 117; 34 Ind. Cas. 833; AIR 1917 
Cal. 236; 24 O L J 40. 
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s. 155 does not apply to a suit to eject- 
him 

Lastly, it was argued that unless the 
landlord proves his right to immediate 
possession he is not entitled to succeed in 
a suit for ejectment even against a tres- 
passer. Reliance is placed upon the judg- 
ment of Suhrawardy, J. in Ataharuddin 
Taluqdar v. Murari Mohan Dutt (11). The 
reasoning of the learned Advocate for the 
appellants is that the landlords not having 
instituted within one year of the transfer 
a suit to eject the transferor, their right 
to re-enter is barred by Art. 1, of Sch. II, 
Bengal Tenancy Act, and, therefore, they 
have no right fo immediate possesssion. 
In the case last referred to a similar con- 
tention was upheld. This decision was 
approved by Guha and Ghose, JJ., in 
Swarnamoyee Debyav. Afiraddt (12). In 
the first of these two cases the original 
tenant contested the suit and the second 
case was a suit for ejectment against the 
original tenant only. In the present case 
defendant No. 8 (the transferor) did not 
enter appearance in the suit and a decree 
for ejectment has been passed against him 
against which he has not appealed. In 
this respect the facts of the present case are 
similar to those in Budhimanta Paramanik 
v. Sarat Chandra Banerjee (13), where 
the landlord was held entitled to eject the 
transferees, and which was approved by 
Sanderson, C. J. and Mookerji, J. in 
Dwarika Nath v. Mathura Nath (10). I 
would accordingly dismiss this appeal with 
costs. The facis of Second Appeals No. 1761 
of 1932 are similar to those of Second 
Appeal No. 702 of 1932, and the questions 
of law which arise there are the same, 
This appeal must also be dismissed with 
costs. 

Dhavle, J—I agree. The learned 
Advocate for the appellants has laid much 
stress inter alia on the recital in the 
Jamognama of 1899 that the Rai Sahibs 
passed orders for the pxyment of nazrana 
hasb sharah wo riwaj ke. But though this 
may point to a scale of nazrana, it does 
not by any means imply that the land- 
lords were bound to accept nazrana in 
lieu of enforcing the forfeiture. We have 
to read the document as a whole and 
construe it fairly; and when this is done, 
the meaning is perfectly clear and free 
from any reasonable doubt notwithstand- 
ogg ar G LJ 21; 107Ind. Cas, 735; AIR 1998 
al. e 

(12) 36 CW N 819; 139 Ind. Cas, 239; A I R1932 


Cal. 787; 60 O 47; Ind. Rul. (1932) Cal 577. 
(13) 130 L J 672; 6 Ind. Cag, 147. 
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ing the criticism which has been levelled 
before us against particular words or ex- 


pressions. | 
N. Appeal dismissed. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision No. 77 of 1936 
May 25, 1936 
Mir AHMAD, A. J.C. 
GOP1 CHAND SINGH AND ANOTHER 
—PLAINTIFFS—PETITIONFRS 
versus 
ABDULLAH KHAN AND OTHERS— 
DEFENDANTS—OPPOSITE PARTIES. 
Landlord and tenant—Abadi— Von-evictable ten- 
ant—Whether can sell site without landlord's con- 
sent—Whether can sell materials—Removal of them by 


vendee. : 
In the absence of a well-established custom, a non- 


proprietary resident in a village cannot dispose of 
the site on which his house is built, or a right of 
residence in the house, without the consent of the 
proprietors of the village, but he is ordinarily enti- 
tled to sell the materials and the purchaser must 
yemove the same within a reasonable period. 

C. R. P. from an order of the Dis- 
trict Judge, Peshawar, dated November 27, 
1935. 

Mr. Diwan Chand, for the Petitioners. 

Mr. Mir Wali Ullah, for the Opposite 
Parties Nos. 1 and 2. 

Order.—One Ramdas mortgaged his 
house in village Ismaila to Gopichand 
Singh of Hoti. Ramdas hecome insolvent 
and Gopichand Singh purchased the house 
from the Receiver of his estate. The vendee 
then brought the present suit for possession 
of the house against the respondenis. 
Abdulla Khan and Taus Khan contested the 
claim. They said that the house was their 
property and Ramdas had no right to mort- 
gage or sell it. The two Courts below have 
come to the concurrent finding that Abdulla 
Khan and Taus Khan were the owners of 
the site and that Ramdas was the proprietor 
ofthe superstructure. In the penultimate 
paragraph of his judgment the trial Judge 
ordered as follows : 

“In the result I allow the decree sought for 
only to the extent that the plaintifis are simply 
entitled tothe possession of the building alone of 
the house, the site remaning as the property of 
defendants Nos, 1 and 2 (meaning Abdulla Khan 
and Taus).” 

Gopichand Singh has come up to his 
Court on revision with a complaint that his 
rights have not been defined. He asks that 
he should be declared to be the transferee 
of the right of residence which Ramdas 
possessed under custom as a non-evictable 
tenant of the house and given possession 
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thereof. Learned Counsel for the respond- 
ents has referred me to para. 236 of 
Rattigan’s Digest of Customary Law, 10th 
edition, which runs as follows : 

“In the absence of a well-established custom, a 
non-propritary resident ina village cannot dispose 
of the site on which his house is built, or a right 
of residence in the house, without the consent of 
the proprietors of the village, but he is ordi- 
narily entitled to sell the materials and the 
purchaser must remove the same within a reason- 
able period.” 

He urges that the sale of the rights of 
Ramdas by the Receiver of his estate with- 
out the consent of the landlords forfeited 
his rights to permanently reside in the 
house, and that consequently Gopichand 
Singh is only entitled to take away the 
materials within a resonable time for which 
an injunction should be issued to him. He 
refers me to Civil Revision No. 150 of 1916 
and Civil Revision No. 123 of 1919 in which 
the Judicial Commissicners of this Province 
recognised this principle. He also quoted 
Jhandu Mal v. Singh Ram 87 Ind. Cas. 123 
(1), a Bench judgment of the Lahore High 
Court, to the same effect. Learned Counsel 
for the petitioner took up the position that 
the suit was filed by his client for possession 
and the defendants could not raise this plea 
as a defence. He also pointed out that tuis 
objection was belated, because it was raised 
for the first time in this Court. In my 
opinion the principle laid down in Rattigan’s 
Digest of Customary Law is sound. Ad- 
mittedly Ramdas was a non-evictable ten- 
ant. It was necessary for the Courts to 
decide whether Gopichand Singh had pur- 
chased the right of residence or only the 
superstructure which he is to remove. This 
point has not been gone into by the two 
Courts below, because either side claimed to 
be proprietor of the whole house. Without 
adjudicating upon this point the form of 
the decree cannot be decided upon, and 
Iam, therefore, compelled to remand the 
ease. Under s. 151, Civil Procedure Code, 
Isend the case back to the trial Judge to 
pronounce upon the following poiuts :— ` 

1. Could Ramdas or his Receiver sell 
the superstructure without the permission 
of his landlords ? 

2. If not, could the vendea claim the 
right of residence or is he entitled to the 
superstruclure only ? 

On deciding the issues he will pass a 
decree according to the findings arrived at. 
He will make a decree directing Gopichand 
Singh to remove his materials within a 
reasonable time fixed by him, if he is of 

(1) 87 Ind. Cas. 123; A IR 1925 Lah. 380; 26 P L 
R178; 7 Lah. L J 139, p . 
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opinion that the plaintiff is entitled to 
materials only and not to the right of 
residence. In the alternative a decree for 
possession of the whole house, subject to 
the payment of customary dues payable to 
the landlords, should be passed in the 
plaintiff's favour ifthe Court is of opinion 
that the right of residence has passed to 
Gopichand Singh. Costs of this petition 
shall be borne by the parties. 

D. Case remanded. 
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BAIDYA NATH SEIN—DEFENDANT -- 
i ÅPPELLANT 
versus ` 

KUMUD CHANDRA PAUL—PIAINTIFF 

AND ANOTHER—DEFENDANTS —RESPONDENTS 

Practice—Appeal—Finding of fact arrived at by 
Judge of first instance—Value of. 

On an appeal against a judgment of a Judge sit- 
ting alone, the Court of Appeal will not set aside the 
judgment unless the appellant satisfies the Court that 
the Judge was wrong and that his decision ought 
to have been the other way. Where there has been 
a conflict of evidence, the Court of Appeal will have 
special regard tothe fact that the Judge saw the 
witnesses. When a Judge hears and sees witnesses 
and makes a conclusion or inference with regard to 
what is the weight on balance of their evidence, that 
judgment is entitled to great respect, and’that quite 
irrespective of whether the Judge makes any observa- 
tion with regard to credibility or not. Powell v. 
Streatham (1) and Clarke v. Edinburgh Tramways 
Co. (2), followed. 


Messrs. W. W. K. Page and S. R. Das 
Gupta, for the Appellant. 

Messrs. F. R. Surita and D. N. Sen, for 
the Respondents. 


Panckridge, J.—This is an appeal from 
the decision of Mr. Justice Ameer Ali who 
passed a decree in the respondent's favour 
for Rs. 2,400, with interest and costs. 

The suit was for the sum decreed, which 
was claimed on the footing that the respon- 
dent had paid it as the guarantor of the 
appellant, from whom as principal debtor, 
the respondent, was entitled to recover it 
under s. 145 of the Indian Contract Act. 
The defence was that in fact the appellant 
was the guarant-1, the respondent being the 
principal debtor. 

On October 3, 1928, the respondent and 
one Prandhone Kundu, who was the second 
defendant in the suit, executed a promissory 
note for Rs. 3,000 in favour of one Sankar 
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Lall Datta. The numbers of the currency 


‘notes that made up the consideration were 


set out in the note which was witnessed 
by the appellant, who is an attorney of this 
Court. Subsequently on the same day the 
appellant executed a second promissory 
note in Datta’s favour for Rs. 3,000, the con- 
sideration being described as the sum men- 
tioned in the former note. Hach note 
carried interest at 12 per cent. per annum. 

In October 1929, and October 1930, there 
were certain payments on account. These 
payments were endorsed on the first note 
and they bear the initials of the appellant, 
who, however, denies that the initials are in 
his t.andwriting. On September 8, 1931, 
Datta brought a suit on the Original Side 
on both the notes. Prandhone, the respon- 
dent, and the appellant were the defen- 
dants, and Datta’s case as set out in the 
plaint is that the money was lent to Pran- 
dhone and the respondent, and that the 
appellant guaranteed its re-payment. None 
of the defendants entered appearance and 
a decree for Rs. 1,944 with interest and costs 
was made by Mr. Justice Lort-Williams, on 
December 18, 1931. The decree-holder 
sought to execute the decree against the 
respondent by arrest and imprisonment, 
and the respondent was eventually on 
September 4, 1932, compelled to pay the 
sum for which the present suit was brought. 
On March 23, 1933, the appellant received 
an attorney's letter written on behalf of the 
respondent alleging that the respondent 
was guarantor, and demanding immediate 
payment of the amount paid by him in 
satisfaction of Datta’s decree. The appel- 
lant replied the same day repudiating liabil- 
ity and stating that he and not the respondent 
was the guarantor. The respondent there- 
upon instituted his suit on March 27, 1933. 
The plaint repeats the allegations contained 
in the attorney's letter and claims Rs. 2,400, 
from the appellant and Prandhone as 
principal debtors. f 

There is also a somewhat inconsistent 
alternative prayer for a decree for Rs. 1,200 
against Prandhone as contribution. 


Prandhone has not entered appearance, 
and the appellant’s case in his written 
statement is a repetition of what he had 
already set out in the correspondence. 
The only issue to be tried was, therefore, 
whether the respondent was speaking the 
truth when he said that the true nature of 
the transaction of October 3, 1928, was that 
Datta advanced the consideration money 
for the notes to Prandhone and the appel- 
lant, and that the role of the respondent 
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was that of guarantor. The learned Judge 
alter hearing the evidence of the respondent 
and the appellant, neither of whom called 
any other witness, found that the state- 
ments made by the responcent were true 
and on that basis he decreed the suit. He 
also found that the appellant's allegation 
that he was’ the guarantor, the respondent 
being one of the principal debtors was false 
These are tLe findings that the appellant 
seeks to reverse. The principles which 
shoul! guide an Appellate Court in dealing 
with findings of fact arrived at by a Judge 
of first instance have recently been con- 
sidered ut some length by the House of 
Lords in Powell v. Streatham Manor Nursing 
Home (1). In that case Horridge, J. sitting 
without a jury found negligence, ard 
awarded damages. The Court of Appeal 
reversed the decree, and dismissed the suit. 
The House of Lords unanimously restored 
the decree. In the course of his speech the 
Lord Chancellor observed at p. 249.* 

“On an appeal against a judgment of a Judge 
sitting alone, the Court of Appeal will not set aside 
the judgment unless the appellant satisfies the Oourt 
that the Judge was wrong and that his decision ought 
to have been the other way. Where there has been 
a conflict of evidence, the Court of Appeal will have 
special regard to the fact that the Judge saw the 
witnesses: See Clarke v. Edinburge Tramways Co 
(2), Per Lord Shaw." 

Where he says: 


“When a Judge hears and sees witnesses 
and makes a conclusion or inference with 
regard to what is the weight on balance of their 
evidence, that judgment is entitled to great respect, 
and that quite irrespective of whether the Judge 
makes any observation with regard to credibility or 
not. Ican of course quite understand a Court of 
Appeal that says that it will not interfere in a case 
in which the Judge has announced as part of his 
judgment that he believes one set of witnesses, having 
seen them and heard them, and does not believe 
another.” i 

Lord Atkin stated at p. 2547: 

“The case resolved itself into an issue between 
the credibility of the patient and the Surgeon on the 
one hand, and nurses on the other. The Judge who 
saw the witnesses believed the former.” 

“TZ venture to think that such a finding in such 
a case precluded any successful appeal.” _ 

Lord Wright referred to the striking 
words used by Lord Sumner in disposing 
of an admiralty case Hontestroum v. 8. S. 
Sagaporack (3) : 

“Nonetheless, not to have seen the witnesses 
puts appellate Judges in a permanent Position of 


(a) (1935) AC 243: 104 LJ K B 304; 152 LT 
563;79 S J 179; 51 T L R 289. 

(2) (1919) SO (HL) 35 at p. 36; 56SCL R 
303 


(3) (1927) AC 37 at p. 4T; 95 L J P 153; 136 
L'T 33; 42T LR 1741;17 Asp. M C123; 25 LI. L 


Rep. 377. 
*Pages of (1935) A C.—[Ed] 
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disadvantage as against the trial Judge, and, unless 
it can be shown that he has failed to use or has 
palpably misused his advantage, the higher Court 
ought not to take the responsibility of reversing con- 
clusions so arrived at, merely on the result of their 
own comparisons and criticisms of the witnesses and 
of their own view of the probabilities of the case. 
The course of the trial and the whole ‘substance of 
the judgment must be looked at, and the matter does 
not depend on the question whether a witness has 
been cross-examined to credit or has been pronounc- 
ed by the Judge in termsto be unworthy of it If 
his estimate of the man forms any substantial part 
of his reasons for his judgment the trial Judge's con- 
clusions of fact should, as I understand the decisions, 
be let alone.” 


It is of course true that in many cases the 
finding of the trial Court is based on an 
inference from undisputed facts or docu- 
ments, and in such cases a Judge of first 
instance is in no better position than an 
Appellate Court. Again there are cases 
where the Judge through inadvertance 
misdirects himself, or in the words of Lord 
Wright his findings are falsified by some 
determinant and indisputable objective 
fact. We are,however, of opinion that the 
present case is Clearly in the same class as 
Powell v. Streatham Manor Nursing Home 
(1). The learged Judge states unequivo- 
cally : 

“ The evidence of the plaintiff, notwithstanding the 
improbabilities to which Ihave referred struck me 


as true. The defendants’ evidence did not satisfy 
me for many 1easons.” 


Though we consider that in the circum- 
stances we are precluded irom questioning 
the findings of the learned Judge we may 
deal briefly with some of the criticisms 
advanced on the appellants’ behalf. 

We do not think that the inconsistent 
alternative prayer for contribution neces- 
sarily indicates that the respondent had no 
contidence in his own case. He was uot 
cross-examined on the point, and the pro- 
babilities are that the prayer is something 
for which the drafisman and not the respon- 
dent is responsible. 

Towards the beginning of his judgment 
the learned Judge observed that had he 
considered the evidence of the respondent 
and the appellant to be of anything like 
equal evidentiary value he would have 
decided the suit against the respondent. It 
is suggested that these words suow that his 
decision was based on the weakness of the 
appellant's evidence and not on the strength 
of the respondent’s evidence. We dco not 
agree. The learned Judge clearly means 
that if the defendant had been a witness 
whom he saw no reason to distrust, ne 
would have been compelled to held that the 


respondent, in spite of the favourabie im- 
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pression made by his evidence, had not dis- 
charged the burden of proof. 

It must be remembered that both sides 
were setting up a case which was at variance 
with the terms of documents, and the learn- 
ed Judge had to decide between them. It 
1s true that on the documents as they stood 
the appellant's case was the more probable, 
but this the learned Judge fully realized 
and for it he made adequate allowance. 

Moreover, we think that there is consider- 
able force in many of the observations made 
by the learned Judge with regard to the 
appellant’s case. For example, the pay- 
ments on account were, to a large extent, 
effected by cheques drawn by the appel- 
lant. Ifas the appellant states the money 
was in fact the money of the respondent 
or Prandhone, we think that some document- 
ary evidence of this would be available. 

The respondent could hardly be expected 
to call Datta as a wilness, having regard to 
ihe allegations in the latter's plaint. Datta’s 
absence from the box, if it tells against 
either party, tells against the appellant. 

The Day Book entry which only found a 
place on the record’ owing toa tactical slip 
on the part of the respondent’s Counsel 
appears to us of little value. According to 
the appellant it represents what was dictated 
by. his Managing Clerk to a Junior Clerk. 
If it is in any sense evidence of the truth 
of the statements contained therein, which 
we are inclined to doubt, its probative force 
18, IN OUr opinion, very small. 

We consider, therefore, there is nothing 
which would justify us in disturbing the 
findings of fact arrived at by the learned 
Judge, based as they were on the opinion 
he formed of the credibility of the witnesses 
who gave evidence before him. The appeal 
1s accordingly dismissed with costs. 

D. Appeal dismissed. 
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decree against sons of mòrtigagee—Maintainability 
of—Splitting up of claim—Legality of. 

The remedies legally available to a mortgagec 
are: (1) A suit based on the personal covenant, 
(2) A suit for a decree for sale, and (3) A suit for a 
decree for foreclosure. There is a remedy on the 
covenant only if the mortgage imports a personal 
liability, express or implied. Such a_ suit is 
brought under s. 68 (a) of the Transfer of Property 
Act. A suit under s. 68 of the Transfer of Proper- 
ty Act isnot a suit on the mortgage, and the only 
decree that can be passed isa decree for money. 
A suit onthe mortgage is asuit for a decree for 
sale or foreclosure brought under s. 67 of the Trans- 
fer of Property Act. Arunachalam Ghetti v. Ayya- 
vayyan (2), referred to. [p. 819, cols, 1 & 2.]: 

The personal covenant does not run with the 
land, andno personal decreejcan be passed against a 
purchaser of the equity of redemption. ,[p. 819, col. 2.] 

The mortgagee brought asuit on the mortgage 
against the mortgaged property under s. 67, Trans- 
fer of Property Act, impleading the sons of the 
mortgagor, A and B and the subsequent transferees. 
She then entered into a*cdémpromise with the sub- 
sequent transferee M and after realising a certain 
amount from him, she discharged him and gave up 
her remedy against the mortgaged property. Then 
she applied praying for a simple money decree 
against A and B and released the mortgaged prop- 
erty and gave up her right to a decree for sale of 
the mortgaged property : 

Held, that by so doing she split up her claim 
under the mortgage-deed into two heads, and this she, 
was not justified in doing. Neither s. 68 (a) of the 
Transfer of Property Act, nor subs. (2) of that 
section nor s, 67 of the said Act, would justify the 
plaintiff in splitting upher claim in this way. 
Before entering into the compromise, it was open 
to her to giveup the mortgaged property and to 
ask for a personal decree against A and B under 
s. 68 (a) of the Transfar of Property Act, 
and to give up the other relief butshe could 
not, after realising an amount from M who 
was the transferee of the mortgaged property, 
turo round and claim the rest of the amount due on 
her mortgage personally from the sons of the mort- 
gagor, A and B. If the plaintiff choosəs delibera- 
tely to give up such a valuable piecs of property 
which had baen expressly hypotheoated in her hus- 
band's mortgage-deed for the satisfaction of the 
sum borrowed under that mortgage-deed, she cannot 
in equity and in law turn round and ask a Oourt 
of law to help her to recover a portion of tha 
amount due on the mortgage-deed from the sgns of 
the mortgagor on the personal covenant contained 
in the deed of mortgage. Bisheshwar Noth vy 
Chandulal (1), distinguished, [p. 820, col. 2.] 


IN O. A. against the decree of the Subordis 
nate Judge, Kheri dated April 3, 1934. 

Messrs. kadha Krishna and C. P. Lal, for 
the Appellant. 

Messrs. G. Hasan and Kamta Prasud Gupta, 
for the Respondents. 


Judgment.—This isa plaintiff's uppeal 
against a judgment and decice of the 
learned Subordinate Judge of Kheri, Mr 
Mahabir Prasad, dismissing the plaintiff's 
suit. This is the second time that the 
plaintiff Musammat Boota has coms up to 
this Court in appeal, and the facts leading 


818 
upto the filing of the present appeal (No. 64 
of 1934) are as under: — 

Musammat Boota as the widow of Jodha 
Sah filed on September 18, 1930, a suit on 
the basis of a mortgage-deed executed by 
Ram Dayal, father of defendants Nos. 1 and 
2, on September 20,1922, in favour of her 
husband Jodha Sah for a sum of Rs. 4,060. 
The mortgaged property consisted of half of 
a pucca house, with shops, situate in the 
town of Lakhimpur. Defendant No.3, Seth 
Mohan Lal, was impleaded as a subsequent 
transferee, and defendant No. 4, Kunj 
Behari Lal, was also impleaded as a subse- 
quent: transferee. 

_ The claim of Musammat Boota for a decree 
for sale was founded upon s. 67 of the 
Transfer of Property Act, and her plaint for 
a decree-for sale was- drafted strictly accord- 
ing to the model form No. 45 of Appendix A 
to the Code of Civil Procedure, with an 
additional prayer that if the sale proceeds 
of the mortgaged property be found insuff- 
cient to pay off the full amount due to the 

- plaintiff then “the plaintiff be authorised to 
get a money decree drawn up against the 
defendants Nos. land 2 through an applica- 
tion”, as contemplated by O. XXXIV, r. 6, 
Civil Procedure Code. 

A preliminary issue was framed by the 
then learned Subordinate Judge of Kheri 
as to whether the mortgage-debt remained 
outstanding on the death of the mortgagee 
Jodha Sah. He decided this issue against 
the plaintiff and accordingly dismissed her 
puit. ` 

The plaintif appealed to this Court, and 
while her appeal was pending in the Chief 
‘Court, she entered into a compromise with 
‘defendant No. 3, Seth Mohan Lal, by which 
Seth Mohan Lal agreed to pay Rs. 6,100 to 
‘the plaintiff within three months from the 
date of the compromise. It was stipulated 
in the compromise that if the sum of. 
‘Rs. 6,100 was paid to the plaintiff within 
three months, then she would have noclaim 
-against the mortgaged property which was 
the subject-matter of the suit and in the 
. possession of defendant No. 3, and the latter 
was to be discharged from the suit without 
_ having to pay any costs io tLe plaintiff. 

In case defendant No. 3, Seth Mohan Lal, 
failed to pay the sum of Rs. 6,100 within 
three months to the plaintiff, then the mort- 

‘ gaged property as well as defendant- 
respondent No. 3, Seth Mohan Lal personal- 
ly would be lable to pay the sum of 
Rs. 6,100 with interest thereon at 12 per 
cent. per annum from the date of the 

` guilt till the date of realisation. 
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The plaintifi’s suit for sale filed in accord- 
ance with the provisions of s. 67 of the 
Transfer of Property Act was decreed against 
defendant No. 3, Seth Mohan Lal, by this 
Court under O. XXXIV, r. 4, of the Code of 
Civil Procedure in accordance with the 
terms ofthe compromise entered into by 
ker with Seth Mohan Lal, defendant No. 3. 

As against defendants Nos. 1 and 2, Gur 
Prasad and Sri Ram, the sons of Ram Dayal 
deceased, the original morigagcr, the 
plaintiff's appeal was decreed, and her suit 
was remanded under O. XLI, r. 23, Civil 
Procedure Code, for trial according to law 
afterthe framing of necessary issues. 

When the case went back to the Court of 
the Subordinate Judge of Kheri, the defend- 
ant No. 1 filed a fresh written statement 
contending, inter alia, that the compromise 
entered into by the plaintiff with defendant 
No. 3 was collusive and not’ binding upon 
him and defendant No. 2, as they were not 
parties to it, and urging that the mortgaged 
property was primarily liable for the pay- 
ment of the money due on the mortgage- 
deed (Ex. 1), and that the plaintiff could not 
recover any money from him personally and 
that she must first put up the mortgaged 
property for sale before she could get any 
decree for money under O. XXXIV, r. 6, 
Civil Procedure Code, passed in her favour 
against him. 

Upon the pleas raised on behalf of the 
defendants Nos. 1 and -2, the learned Sub- 
ordinate Judge ‘framed the following 
issues:— 

(1) Can the plaintiff not proceed against 
the defendants personally without putting 
the property to sale ? 

(2) Can the plaintiff proceed against the 
defendants personally, 1. e., against their 
separate property also for the recovery of 
the costs ? 

(3) To what relief is the plaintiff entitled ? 

(4) Is the plaintiff not entitled to sue for 
reasons alleged in para. 13 of the written 
statement ? 

The learned Subordinate Judge decided 
issue No. (1) in favour of the defendants 
Nos. Land 2 and against the plaintiff. He 
decided issues Nos. 2 and 4 in favour of the 
plaintiff, and issue (3) against her, and he 
accordingly dismissed the plaintiff's suit 
with costs. The plaintiff has, therefore, filed 
this appeal. We have heard the learned 
PE for ihe plaintiff at considerable 
length. 


His main contention is that every simple 
mortgage by its very nature must vf neces- 


-sity contain a persohal cdvenant to pay 
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back the money borrowed under the mort- 
gage-ceed, and that there is nothing in law 
to prevent a mortgagee from suing cnly 
on the personal covenant and giving up his 
or her remedy to recover the money borrow- 
ed by sale of the mortgaged property. In 
support of his contention the learned 
Counsel for the plaintiff invited our atten- 
tion tos. 68 of the Transfer of Property Act, 
which lays down in cl. (a) that a mortgagee 
has aright to sue for the mortgage-money 
where the mortgagor binds himself to repay 
the same. 

It was further argued that under sub- 
s.(2) tos.68 of the Transfer of Property 
Act, where a suit is brought under cl. (a) 
of sub-s. (1) the Court may, at its discretion, 
stay the suit and all proceedings therein, 
notwithstanding any contract to the con- 
trary, until the mortgagee has exhausted all 
his available remedies against the mort- 
gaged property or what remains of it, unless 
the mortgagee abandons his security, and if 
necessary, re-transfers the mortgaged 
property. With reference to this sub-s. (2) 
of s. 68 of the Transfer of Property Act, it 
was pointed out by the learned Counsel for 
the plaintiff that the latter after entering 
into the compromise with defendant No. 3, 
Seth Mohan Lal, abandoned her security 
which was the mortgaged house, and elected 
to sue on the personal covenant contained 
in her mortgage-deed (Ex. 1). 

He has strongly relied upon a Bench rul- 
ing of the Allahabad High Court reported in 
Bisheshwar Nath v. Chandulal, 1. L. R. 50 
All. page 321 (1) in which it was held that 
where property the subject of a suit for sale 
on a mortgage had: ceased to be available 
for sale owing to no fault of the mortgagee, 
the latter was entitled to a personal decree, 
the whole right to which he had had all 
along, but which right had been merely 
suspended owing to the fact that his remedy 
against the mortgaged property had not yet 
been shown to have been exhausted or to 
have beon otherwise unavailable, and that 
such a personal decree did not come 
within the purview of O. XXXIV, r. 6, Civil 
Procedure Code. We have listened with 
interest to the ingenious arguments 
elaborated by the learned Counsel for the 
plaintiff at great length We regret, 
however, we are unable to accept his conten- 
tions. 


The remedies legally available to a mort- 
gagee are: 


(1) 59 A 321; 108 Ind, Gay, 459; 35 AL J 10123; A 
I R1938 All. 71, 9 
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(1) A suit based on the personal coven- 
ant. 

(2) A suit for a decree for sale, and 

(3) A suit for a decree for foreclosure. 

There isa remedy on the covenant only 
if the mortgage imports a personal liability, 
express or implied. Sucha suit is brought 
under s. 68 (a) of the Transfer of Property 
Act. A suit under s. 68 0f the Transfer of 
Property Actis nota suiton the mortgage, 
and the only decree that can be passed is a 
decree for money (See Arunachalam Chetti v. 
Ayyavayyan, I. L. R. 21 Mad., 476 at page 481 
(F. B.) (2). A suit on the mortgage is a suit 
for a decree forsale or foreclosure brought 
under s. 67 of the Transfer of Property Act. 

As early as 1930 the plaintiff elected to 
sue on her mortgage under s. 67 of the 
Transfer of Property Act, and filed her 
plaint in strict accordance with the model 
plaint set forthin Form 45 of Appendix 
A of the Code cf Civil Procedure, and in 
this suit she not only impleaded the sons of 
her original mortgagor, but also the subse- 
quent transferees defendants Nos. 3 and 4, 
jf she had been suing only on the personal 
covenant, she need not have impleaded 
defendant No. 3, Seth Mohan Lal, for the 
personal liability of defendants Nos. 1 and 
2 could not be enforced against defendant 
No. 8, Seth Mohan Lal, the purchaser from 
the mortgagor Ram Dayal. The personal 
covenant does not run with the land, and no 
personal decree can be passed against a 
purchaser of the equity of redemption. 

The present s. 68 of the ‘Transfer of 
Property Act was substituted for the old 
section by the Amending Act AX of 1929. 
lt was realised by the Legislature that a 
mortgagee under this section while execul- 
ing his decree against the mortgagor 
personally could carefully prescrve his 
rights under the mortgage. This would, no 
doubt, in many cases work great hardship 
on the mortgagor, who would find himself 
pressed to pay back the amount borrowed 
with interest while all the time his property 
would remain liable under the mortgage, 
To obviate this hardship, sub-s. (2) of s. 68 
of the Transfer of Property Act was enacted 
so that in cases where the mortgagor was not 
in default, i. e. in the cases of cls. (a) and 
(b) of s. 68, the suit under that section would 


have to be stayed until the mortgages 
had exhausted his remedy against the 


security or what remained of it. The 

mortgagee, however, could avoid the stay 

order, and could proceed with his suit 

for a personal decree under s, 68 of 
(2) 21 M476 ot p. 4810" B) 


820 
the Transfer of Property Act, if ke sur- 
renders his security, for a morigagee who 
abandoned his security was competent to 
bringasimple suit forthe money advanc- 
ed by him: It is obvious that when the 
security was released from liability under 
the mortgage-deed, the enforcement of a 
money decree could be no hardship cn the 
mortgagor. The mortgage, as a mortgage, 
would then no longer be subsisting, and 
O. XXXIV, r. 14, Civil Procedure Code, 
would then be no bar to the sale of the 
mortgaged properly in execution of the 
decree for money based on a personal cove- 
nant. 7 

These considerations have absolutely no 
‘applicability to the facts and circumstan- 
ces of the present case. 

Musammat Boota chose to bring her suit 
on the mortgage against the mortgaged pro- 
perty under s. 67 of the Transfer of Pro- 
perty Act. A suit for sale of the security 
is a statutory remedy and avoids the hard- 
ship of the forfeiture of a security which 
may perhaps exceed in value the mortgage 
debt. To this suit Musammat Boota not 
only impleaded the scons ofthe mortgagor, 
Ram Dayal, but also two persons who were 
subsequent transferees. Aftershe had en- 
tered into a compromise with the subse- 
quent transferee, defendant No. 3, Seth 
Mohan Lal, and had realised Rs. €,100 from 
him, she discharged him and gave up her 
remedy against the mortgaged property, 
and by an application dated January 8, 
1934, she prayed for a simple money decree 
against defendants Nos. 1 and 2, and re- 
leased the mortgaged properly and gave 
up herright toa decree for sale of that 
mortgaged property. By so doing, Musam- 
mat Boota split up her claim under the 
mortgage-deed into two heads: she made 
the mortgaged property which was security 
for her loan liable to ihe extent of Rs. 6,100 
and for the balance of the amount due 
on her mortgage, she wanted to make the 
sons of the mortgagor, Ram Dayal, perso- 
ually liable. There is no provision oflaw 
by which she could do so; and her learn- 
cd Counsel, who argued the appeal on her 
behalf at considerable length and with 
great forensic skill, was not able to point 
to any law which would justify the plaint- 
iff in the course of action that she has 
choosen to pursue in the present case. 
Neither s. 68 (a) of the Transfer of Property 
Act nor sub-s. (2) of that section nor s. 67 
of the said Act, as we have shown above, 
would justify the plaintiff in splitting up 
ker claim inithis way. Before entering into 
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the compremise, it was open to her to give 
up the mortgaged property and to ask for 
a personal decree against defendant No. 1 
and defendant Noi 2 under e. 68 (a) of the 
Transfer of Property Act and to give up 
relief (b) entered in her plaint, but she 
could not, afler realising Rs. 6,100 from 
defendant No. 3 Seth Mohan Lal, who was 
the transferee of the mortgaged property, 
turn round and claim the rest of the 
amount due on her mortgage personally 
from the sons of the mortgagor, Ram 
Dayal. j 

The mortgaged property was clearly li- 
able primarily for payment of the amount. 
due under the mortgage-deed (Ex. 1); 
plaintiff as well as defendent No. 3, Seth 
Mohan Lal, knew that, and deliberately 
defendant No. 3, Seth Mohan Lal, in order 
to free the mortgaged property from the 
burden of this mortgage debt, paid Rs. 6,100 
to the plaintiff, and the latter equally 
deliberately accepted that amount end re- 
leased tke mortgaged property frorn the 
burden of the encumbrance due under the 
mortgage without any reference at all to 
the sons of the deceased mortgagor, Ram 
Dayal, whose property it originally was. 
The conduct of Seth Mohan Lal (defend- 
ant No. 3), who is said to bea well-io-do, 
and shrewd business man, shows that in 
his eyes atleast the property was worth 
considerably more than the amount for 
which it was mortgaged, for it is proved 
on the record that he paid without demur 
Rs. 12,100 for this half share of a three- 
storeyed pucca house, with shops, and yet 
considered the transaction a profitable one 
from his point of view. If the plaintiff 
chooses deliberately to give up such a 
valuable piece of property which had been 
expressly hypothecated in her husband's: 
mortgage-deed for the satisfaction of the 
sum borrowed under that mortgage-deed, 
she cannot in equity and in law turn round 
and ask a Court of Law to help her to 
recover a portion of the amount due on 
the mortgage-deed frcm the sons of the 
mortgagor on the personal covenant contain- 
ed in the decd of mortgage. 

Great stress, as we have said, has been 
laid by the learned Counsel for the plaintiff 
on the ruling of the Allahabad High Court 
reported in Bisheshwar Nath v. Chandu Lal, 
I. L. R. 50 All. p. 321. The facts, however, 
of that case were entirely different from 
those of the present case, which we have 
set forth above at some length; in more 
then one part of their judgment in the 
ruling cited above, the leaxned Judges of 
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the Aljahabad High Court emphasize the 
fact that the remedy against the mort- 
gaged properly under a sale decree was in 
that case shown to be no remedy at all, 
and that owing to a chain of events over 
which the mortgagee had no control what- 
soever, and through no fault of his, the 
mortgaged property was not available for 
sale by him. In sucha case the learned 
Judges of the Allahabad High Court held 
that the mortgagee was entitled toa per- 
sonal decree, though such a decree was 
nob one under O. XXXIV, r. 6, of the Code 
of Civil Procedure. In the suit before us 
the plaintiff, Musammat Boota by her own 
deliberate act in enteringinic 2 compro- 
mise with defendant No. 8,Seth Mohan 
Lal, and getting a compromise decree 
against him, made the whole of the pro- 
perty mortgaged under the ceed (x. 1), 
executed in favour of her husband Jodha 
Sah, cease to be available to her for sale 
under a decree for sale which she could 
have secured under O. XXXIV, r. 4, of the 
Code of Civil Procedure, not only against 
defendant No. 3, Seth Mohan Lal, but also 
against defendant No. 1 and defendant 
No.2, the sons of the original mortgagor, 
Ram Dayal, and against defendant No. 4, 
another subsequent transferee. Having 
chosen to forego this legal right conferred 
on her by statute fcr the sake of securing 
acompromise decree against defendant 
No. 3, Seth Mohan Lal, behind the backs 
of defendants Nos. 1 and 2, it is not open 
to the plaintiff now to turn round and 
claim a personal decree against defendants 
Nos. | and 2, and the ruling of the Allahabad 
High Court reported in Bisheshwar Nath 
v. Chandu Lal, J. L. R. 50 All. page 321 (1), 
can be of no help toker in the circumstan- 
ces of her case. p 

Moreover, as pointed out by the learned 
Subordinate Judge in his very lucid judg- 
ment, the period of limitation for the two 
kinds of suits under ss. 67 and 68 of the 
Transfer cf Property Act is different. The 
plaintiff by her application dated Janu- 
ary 8,1934, sought in effect to convert her 
suit against the mortgaged property under 
8.67 of the Transfer of Property Act into 
one under s. 68 (a) of the said Act for a 
personal decree against defendants Nos. 1 
and 2, the sons of tke original mortgagor, 
but on January 8, 1934, when she applied 
for a personal decree against defendants 
Nos. l and 2, her claim for a simple money 
decree against them was clearly time-bar- 
red. Placed insthis dilemma, the learned 
Counsel for the plaintiff-appellant contend- 
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de before us that the plaintiff's application 
dated January 8, 1934, was not for an amend+ 
ment of the plaint so as to convert the suit 
from one unders. 67 to one under s. 68 
of the Transfer cf Property Act. If, 
however, no such amendment is desired, 
then the suit remains a suit against the 
mortgaged property under s. 67 of the Trans- 
fer of Property Act, and no personal dec- 
ree can be passed in such a suit until the 
mortgaged property has been put to sale 
and has failed to realise the entire amount 
due on the mortgage-deed. This is the view 
of the Full Bench of this Court reported 
in Shiam Bihari v. Mohan Dei, TO. W. N. 
p. 744 (3). It was there laid down that 

“as a pure question of interpretation there can 
be no doubt that an application for a personal 
decre2 under O. XXXIV, r. 6, of the Code of Civil 
Procedure is not maintainable unles2 a sale in pur- 
suance of the preesding rnle(O. XXXIV, r. 5, Civil 
Procedure Code), has, as a matter of fact, taken 
place.” 

Confronted with this difficulty, the learn- 
ed Counsel for the plaintiff contended that 
his client did not ask the Court to give 
her a personal decree under O. XXXIV, 
r. 6, of the Code of Civil Procedure. But 
ifthe plaintiff does not seek for a personal 
decree under O. XXXIV, 1. 6, Civil Proce- 
dure Code, and if she does not want her 
suit for adecree for sale of the mortgag- 
ed property under s. 67 ofthe Transfer of 
Property Act to be amended by her appli- 
cation of January 8, 1934, and if she chooses. 
to release the mortgaged property from all 
liability under the deed of the mortgage 
(Ex. 1), then we know of no provision of 
Jaw which would enable the plaintiff in her 
present suit under s. 67 of tne Transfer 
of Property Act to recover the balance of 
the money due to her under her husband's 
mortgage-deed from the sons of the mort- 
gagor, Ram Dayal. There is no question 
here of the pious obligation of sons under 
the Hindu Law to pay off their father’s 
debt. 

Looking at the matter from every point 
of view, we find that the plaintiff, by her 
own act and by the line of conduct that she 
took in entering into the compromise with 
defendant No. 3, Seth Mohan Lal, virtually 
terminated all her rights under ths mort- 
gage-deed (Ex. 1), and this Court cannot 
help her out of the difficulty in which she 
has placed herself by her own acts. 

For the reasons given above, we uphold 
the finding of the learned Subordinate 
Judge on Tssue No. 1. 


(3) 7 OW N 744; 126 Ind, Cas. 700; AIR 1039 
Oudh 377; Ind, Rul, (1930) Oudh 428 (Œ B). 


822 


The result, therefore, is that the appeal 
fails and is dismissed with costs. 
TIN. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
_ _ SIONER'S COURT 
Criminal Reference No. 135 of 1936 
June 8, 1936 
MIDDLETON, J.C. 
EMPEROR— PROSECUTOR 
VETSUS 
FAQIR MOHAMMAD—AccUsED. 

Penal Code (Act XLV of 1880), s. 379—Sentence 
—Deliberate thefts of motor wheels—Plea of being 
first ofender—Substantive punishment, if called for 
—Criminal trial—First offender. 

In the case of three deliberate thefts of motor 
wheels, {he mere fact that ths thief is a first offender 
is not a sufficient reason for imposing a sentence? of 
fine only, especially when his crime, if undetected, 
might well have caused considerable financial profit 


to him. In such acasea substantive term of im- 
prisonment should be imposed. 


C.R. from an order of the District Magis- 
trate, Kohat, dated May 7, 1935. 

Mr. Hamidullah Khan, for the Crown. 

Kazi Abdul Wahab, for the Accused. 

Order.—Faqir Mohamed respondent has 
been convicted under s. 379, Indian Penal 
Code, for having stolen three spare 
wheels from three different motor vehicles 
on the night between December 31, 1935, and 
January 1, 1936, and has been sentenced 
by a First Class Magistrate to pay a fine of 
Rs. 100 or to suffer one years rigorous 
imprisonment in default. The case has been 
referred by the District Magistrate under 
the provisions of s. 438, Criminal Procedure 
.Code, with a recommendation to enhance- 
ment of sentence by infliction ofa sub- 
stantive sentence of imprisonment. The 
learned Public Prosecutor has argued that 
the conviction is in respect of three deli- 
berate thefts, and that a punishment of 
fine is so manifestly inadequate as to 
amount 1o a failure of justice. Counsel for the 
respondent has mainly confined himself to 
arguing that the conviction was not sup- 
ported by cogent evidence. I have gone 
through the record. I find that the alle- 
gation is that Faqir Mohamed along with 
others stole three separate stepeny wheels 
from three separate cars in different places 
on the night in question. The first was 
from a motor car which had been brought 
for repair to the shop of one Jai Singh 
and which was standing outside that shop. 
Jai Singh appeared as a prosecution 
witness, stated that he was awaken by a 
noise in the night, camefoutside to find 
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Faqir Mohamed whom he knew ard an- 
other person removing one of the wheels 
of the car after having already removed 
ihe spare wheel and placed it upon a 
tonga. The witness further alleged that 
Faqir Mohamed offered him a rupee to 
hush up the matter that he refused 
to accept this bribe, but did not report 
the case. | 
Counsel suggests that this evidence is so 
improbable as to lead to its rejection. 16 
appears that the Police came to know of 
his event through information received 
during the investigation and therefore 
cited Jai Singh as a witness. I can see no 
reason to disbelieve that a man who 
managed to get his property back, would 
necessarily report a theft to the Police. 
Although the witness alleges that he did 
not accept any bribe, it is quite possible 
that he received some form of inducement 
from tke thieves which would account for 
his taking no proceedings against them. The 
next theft alleged is from lhe car of 
one’ Ramchand. Ramehand’s evidence is 


ihat a wheel and a tyre were stolen 
by an unknown person Alliedtwith it is the 
evidence of two shop-keepers with one of 


whom Fagir Mohamed, respondent, had left 
the rim of the wheel and with the other 
he had left the tyre. In this connection 
the respondent’s own statement at the 
irial was that he had borrowed the rim 
and tyre from Ramchand. Not only is 
this statement contradicted by Ramchand's ` 
evidence, but the subsequent conduct 
of the respondent in separating the tyre 
from the rim end leaving them in two 
different shops instead of making use of 
them himself clearly falsifies his expla- 
nation. < 
The third theft is of a spare wheel from 

the car of cne Major Paton. This officer - 
appeared asa witness and allowed that a 
spare wheel had been removed from his 
car by an unknown person whilst stand- 
ing outside the Kohat Club. Other evi- 
dence showed that it wes found in the 
possession of a shop-keeper who appeared 
as prosecution witness and stated that it 
had been left with him by the respondent. 
After considering all this evidence, I am 
satisfied that the conviction under s. 379, 
Indian Penal Code, in respect of all 
three heads of the charges was fully justi- 
fied. The only reason given by the trial 
Magistrate, when inflicting the light sen- 
tence which he did, was that the respon- 
dent had not been previowsly convicted. 
It appears tome that in the case of three 
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deliberate thefis.of the nature described 
above, the mere fact that the thief isa 
first offender isnot a sufficient reason for 
imposing a sentence of fine only, especially 
when his crime, if undetected, might well 
have caused considerable financial prot 
to him. I agree with the views expressed 
in the order under reference and consider 
that a substantive term of imprisonment 
should be imposed. Remembering that 
there were three heads. of tha charge, 
each of which was proved against, the 
respondent, I hereby sentence him to 
two ears’ rigorous imprisonment and also 
t2 pay a fineof Rs. 100, in default of 


payment of fine, he will undergo a further . 


period of six months’ rigorous imprison- 
ment. í 
Note.—If the respondent has already. paid 
the fine inflicted by the trial Magistrate, 
this is to be regarded as payment of the 
fine now imposed. 


D. Sentence enchanced. 


— man 


OUDH CHIEF COURT . 
Second Civil Appeal No. 253 of 1934 
August 14, 1928. 
Srivastava, Aota. O. J. AND Zra-ut-Hasan, J. 
Nawab Saiyed SAJJAD ALI KHAN— 
- DEFENDANT—APPELLANT 
versus 
Musammat BADSHAH BEGAM alias 
ABIDA BEGAM—PLAINTIFF--RESPONDENT 

Contract—Consideration—Ante-nutpial contract in 
consideration of marriage—Promise to pay monthly 
allowance to wife as pandan expenses—Wife not 
party toit—Whether can sue for arrears—Contract 
Act (IX of 1872), s. 2 el. (d). 

An ante-nuptial promise in consideration of the 
plaintiff's marriage witha person with whom the 
defzadant is in loco parentis is a binding contract 
when they are followed by the marriage. . 

Consequently, where an ante-nuptial agreement is 
executed by the defendant jointly with the husband 
and two other relations of the latter in favour of 
the plaintiff and one of the terms of this agreement 
is that the defendant will during his lifetime pay 
the plaintiff Rs. 15 per mensem for her pandan ex- 
penses, a suit by the plaintiff against the defend- 
ant for the arrears is maintainable, though she was 
not a party to the agreement. Khwaja Muhammad 
Khan v. Husaini Begam (1), Pran Mohan Das v, 
Hari Mohan Das (3) and Tirumulu Subbu Chetty v. 
Arunachalam Chettiar (4), followed. 


S. C. A. against an order of the Addi- 
tional Sub-Judge of Lucknow, dated July 30, 
1934, upholding that of the Munsif South, 
Lucknow, dated February 22, 1934. 


Messrs. M. Wasim and Ghulam Husain 
Naqvi, for the-Appellant. 
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Messrs. Haidar Husain, Abid Husain and 
H.H. Zaidi, for the Respondent. ; 

Judgment.—This is a second appeal 
against an appellate decree of the 
learned Additional Subordinate Judge — 
of Lucknow modifying the decree 
of the Munsif, South, in that district. 
It arises out of a suit for recovery 
of arrears of allowance claimed on the 
basis of a deed of agreement dated May 
5, 1914. 

The admitted facts of the case are that 
the defendant-appellant Nawab Saiyid 
Sajjad Ali Khan had brought up one 
Qasim Ali Khan as his own son. Qasim 
Ali Khan’s wife having died, the defend- 
ant arranged the second marriage of 
Qasim Ali Khan with the plaintiff-respond- 
ent Badshah Begam. On May 5, 1914, an 
ante-nuptial agreement, Ex. |, was executed 
by thedefendant jointly with Qasim Ali 
Khan andtwo other relations of the latter 
in favour of the plaintiff. One of the terms of 
this agreement was that the defendant- 
appellant will during his lifetime pay the: 
plaintiff Rs.15 per mensem for her pandan 


expenses. The plaintiff's case was that the - 
defendant had not paid this allowance 
from August 1, 1927. She accordingly 


claimed Rs. 1,080 for arrears of the allow- 
ance from August 1, 1927 to July 31, 
1933,and Rs. 170 on account of interest, 

total Rs. 1,250. The defendant pleaded 
that he had paid the allowance till the - 
month of December. 1932. He also claimed 
a deduction of Rs. 600 against the amount 

dueto the plaintiff on the ground that he 
had spent that sum on her account in 
connection with the expenses of a pilgri- 

mage to Mashad. He further raised a 

legal plea about the agreement Leing in- 

valid and unenforceable. The learned 

Munsif held that the defendant had paid 

the allowance up to December 1932 but did 

not allow him the deduction of Rs. 600 

claimed by him. On the legal issue 

he held that the agreement was binding 

on the defendant and was enforceable by 

the plaintiff. As a result of these findings 

the learned Munsif gave the plaintif a 

decree for Rs. 120 only with interest from 

the date of the suit till realization at 6 per 

cent. per annum. 

The plaintiff appealed and the defendant - 
filed cross-objections, and thus the whole 
case was re-opened in the lower Appellate . 
The learned Subordinate Judge - 
held that the defendant had failed to 
establish the payment of the allowance up 
to the end of December 1932. He, however, 
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agreed with the learned Munsif in holding 
that the defendant was not entitled to the 
deduction of Rs. 600 and that the agreement 
was valid and enforceable. He accordingly 
gave the plaintiff a decree for the full 
‘amount claimed together with interest at 
6 per cent. per annum from the date of the 
suit till realization. 

The learned Counsel for the defendant- 
appellant, in the first place, questioned 
the lower Appellate Court's finding about 
the payment of allowance till December 1932 
not having been established. It was 
argued that the finding was vitiated by 
reason of the Subordinate Judge having 
erroneously held the defendant’s account 
books, Exis. A-7 to A-10,to be inadmissible 
in evidence. It seems to us thatthe ques- 
tion regarding the admissibility of the 
aforesaid account books is no longer of 
any importance inasmuch as the 
learned Subordinate Judge has not 
only held them to be inadmissible but has 
also found themtobe unreliable. He has 
also disbelieved the defendant and his 
servant, D. W. No. 3, who were the only wit- 
nesses examined in proof of the alleged 
payment. We have, therefore, no hesitation 
in holding that the finding on the question 
of payment is not open to question in 
second appeal. 

It was argued, in the second place, that 
the agreement for payment of Rs. 15 per 
month by the defendant to the plaintiff 
was without consideration and could not be 
enforced by the latter as she was not a 
party tothe deed of agreement, We are 
of opinion that these arguments are without 
substance. In Khwaja Muhammad Khan v. 
Husaini Begam, L. R. 37 I A. 
152 (1), their Lordships of the Judi- 
cial Committee had to deal with a 
similar claim for recovery of arrears of 
allowance, which was also described 
as kharch pandan under the terms ofan 
agreement executed prior to andin consi- 
deration of the plaintiff's marriage with the 
son of the defendant. With reference toa 
similar argument which was raised in that 
case their Lordships remarked as 
follows:— 

“First, it is 
Tweddle v. 


contended, on the authority of 
Atkinson (1861) 1 B & S 393 
(2), that as the plaintif was no party to 
the agreement, she cannot take advantage 
of its provisions. With reference to this, it is enough 

(1) 37 I A 152; 7 Ind. Cas, 237; 32 A 410; 14 C 
W N 865; 7A LJ 871; (1910) M WN 313;8 ML 
T 147; 12 CLJ205; 12 Bom. LR 638; 20 ML JI 
614 (P 0). 

(2) 1861) 1B & 8393; 30 LJQB_ 255;8 Jur. 
ne 41, T 468; 9WR 781; 121 E R 762; 124 
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to sny that the case relied upon was an action of 
assumpsit, and that the rule of Common Law on the 
basis of which it was dismissed is not, in their 
Lordships’ opinion, applicable to the facts and cir- 
cumstances of the present case. Here the agreement 
executed by the defendant specifically charges 
immovable property for the allowance which he 
binds nimself to pay to the plaintiff; she is the 
only person beneficially entitled under it. In their 
Lordships’ judgment, although no party to the 
document, she is clearly entitled to proceed in equity 
to enforce her claim.” 

They further went on to 
follows:— 

“K harach-i-pandan, which literally means betel box 
expenses, is a persone! allowance», as their Lordships 
understand,to the wife customary among Muhammadan 
families of rank, especially in Upper India, fixed 
either before or after the marriage and varying 
according to the means and position of the parties. 
When they are minors, asis frequently the case, the 
arrangement is made between the respective parents 
and guardians. Although there is səmə analogy 
petween this allowance and the pin money in the 
English system, it appears to stand ona different 
legal footing, arising from difference in social 
institutions.” ; h ' 

It was sought to distinguish this case 
from the present one on the ground that 
the agreement set up in this case is 
entirely personal whereas certain immove- 
able property had been charged for pay- 
ment of the allowance under the agreement 
relied on in Khwaja Muhammad Khan v. 
Husaini Begam, L R. 37 L A. 152 
(1). We are of opinion that the 
distinction pointed out cannot make any 
difference so far as the right of the plaintiff 
to enforce the agreement is concerned. 
Section 2, cl. (d) of the Indian Contract 
Act lays down that when, at the desire of 
the promisor, the promisee or any other 
person has done or abstained from doing, 
or does or abstains from doing, or promises 
to do orto abstain from doing, something, 
such act or abstinence or promise is called 
a consideration for the promise. This shows 
that the consideration may move either 
from the promisee or from some other person. 
As pointed out by their Lordships of the 
Judicial Committee in the extract quoted 
above such agreements are frequently made 
in Muhammadan families in this part of 
the country between the parents and 
guardians of the parties to the marriage 
and it would occasion serious injustice ifa 
person in the position of the plaintiff is 
not allowed to take advantage of the pro- 
visions of such an agreement on the 
ground of her not being aparty to it. 

Admittedly the agreement in question 
was an ante-nuptial promise in consideration 
of the plaintiff's marriage with Qasim Ali 
Khan with whom the defendant was in 
loco parentis. 


observe as 


1936 


Ji is well settled that such agreements 
become a binding contract when they are 
followed by the marriage, Pran Mohan 
Das v. Hari Mohan Das, I. L. R. 52 Cal. 425 
(3). Similarly in Tirumula Subbu Chetty 
v. Arunachalam Chettiar, I. L. R. 53 Mad. 
270 (4), a full Bench of the Madras 
High Court recognised a marriage settle- 
ment as an exception to the rule against 
astranger to the contract enforcing it. 
The defendant’s argument on this point 
must ,therefore, fail. 

The result, therefore, is that the appellant 
has failed to make out any ground for 
interference with the decision of the lower 
Appellate Court. We accordingly dismiss 
the appeal with costs, 

D. Appeal dismissed. 


(3) 520 425; 85 Ind. Cas, 799; 29C W N 889; A 
IR 1925 Cal. 856. ' 

(4) 53 M 270; 124 Ind. Cas. 55; 31 L W 371; A I 
R 1930 Mad. 382; Ind, Rul. (1930) Mad. 567; 58 M L 
J 420 (T B). 
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NAGPUR HIGH COURT 
Second Civil Appeal. No. 10-B of 1933 
February 20, 1936 


Bos, J. 
GANGADHAR—Pratntirrs—A PPELLANT 
VETSUS 
Shri -SUNDAR NARAIN, SAUSTHAN 
DHANORA AND OTAERS—DEFENDANTS— 


RESPONDENTS 

Custom—Watandar joshi—Plaintiff claiming right 
on ground of customary rightin force in village 
from time immemoral—Nature of proof to be ad- 
duced— Proof that he belongs to a watandar joshi 
family and has occasionally exercised joshipan 
rights—Whether suficient—Question whether a usual 
practice prevails or not and length of its existence, 
ts one of fact—Legal inference following from 
them, if question of law. 

Where the plaintiff claims that he is the watandar 
joshi of a village and as such has the right to 
officiate at all religious functions in that village in- 
cluding thosa ata temple and receive fees and bases 
his claim on a customary right which has been in 
force in the village from time immemorial, he must 
prove that he, and his forefathers before him have 
been performing the office of priest in this village 
from tims immemorial, to the exclusion of everyone 
else. The office is attached toa village and not to 
an area. It is ofcourss possible for one man tobe 
placel in charge of several villages, and it is equally 
possible for new offices to be created by a grant from 
the appropriate authority in villages where there is 
a vacancy or no office atall, but in so faras the 
right is based on immemorial user, the village itslf 
must have had immemorial existence. It is not 
enough for the plaintiff in a case, where the 
right is foundəd on) imm2morial user ani not 
on a grant, merely to prove that he belongs to a 
watandar joshi family and has occasionally exercised 
-joshipan rights inthe village, but he must establish 
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that he and his forefathers have officisied in the 
village from time immemorial to the exclusion of 
everyone elsa; nothing short of that will suffice. Íp. 
827, col. 1.] 

[Case-law discussed.] 

The questions whether a usual practic? prevails 
or not, and the length of its existence are questions of 
fact ; although the legal inferences which follow 
from them may be those of law. Municipal Board 
etn v. Kanhaiya Lal (10), relied on. [p. 827’ 
CoOL. 2. 

S.C. A. from appellate decree of the 
Court of the Additional District Judge, 
Daryapur, dated October 11, 1932, in Civil 
Appeal No. 18 of 1932, reversing the decree 
of the Subordinate Judge, 2nd Class, Rili- 
chpur, dated January 9, 1932, in Civil Suit 
No. 440 of 1930. | 
: Mr. D. T. Mangalmoort, for the Appel- 
ant. 

Mr. R. N. Padhye, for the Respondents. 

Judgment.—The plaintiff claims that he 
is the watandar joshi of Mauza Dhanora 
and as such, has the right to officiate at 
all religious functions in that village, in- 
cluding those at the temple of Shri Sunder 
Narayan, and_ to take the fees. The matter 
came up to thé Court of the Judicial Com- 
missioner, and Staples, A. J.C. remanded 
the appeal for certain findings, and at the 
same time held that the realissue in the 
case is “whether as watandar joshi of the 
village the plaintiff has aright to perform 
all religious ceremonies in the temple.” 
He pointed out that lower Appellate Court 
had not considered whether the plaintiff 
was the watandar joshi of the village or 
not, as the learned Judge had thought it 
unnecessary,so he sent the case back for a 
decision of that and certain other points, 
Iam of course bound by this. 

The findings have now been returned, 
and itis argued on behalf of the plaintiff 
that this cardinal issue has still been over- 
looked. Ths judgment of the lower Appel- 
late Court states that the plaintiff founds 
this right on a general customary right 
which has been in force in the Village 
Dhanora since time immemorial, and that 
he has not proved thiscustom. The argu- 
ment proceeds that there is no question 
now about the existence of the custom, and 
never has been. It has been recognised in 
a number of rulings and other authorities, 
and is no longer open to question. The 
only question for determination is whether 
this joshipan right, which is undoubted, re- 
sides in the plaintiff's family so far as this 
parliculer village is concerned or not, and 
the learned Advocate continues that again 
has been left undetermined. 

I am in complete agreement about the 
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existence of the eustom so far as Berar 
is.concerned, and also as to what the real 
issue in the case is, but beyond that I can- 
not go. lt is true the real issue has been 
over-clouded by some superfluous considera- 
tions, and that certain remarks are directed 
to show what the custom ought to be rather 
than what it really is, but for all that I am 
satisfied that it has been considered, and 
that there is a finding on it. 

The right is a limited one which is not 
recognized throughout India. Madras de- 
niesit : Saripaka China Mahadeva v. Mu- 
thura Suryaprakasam (1), Bengal repudiates 
it: Dwarka Misra v. Rampratap Misra 
(29), and so does the North-West of India: 
Dinanath Abaji v. Sadashiv Hari Madhava 
(3). Bombay alone among the major Pro- 
vinces of India has recognized it, and, as 
is explained in Saripaka China Mahadeva 
Vazulu v. Muthura Suryaprakasam (1). 

“It is probably too late in Bombay to go back 
from the long set of precedents which have been 
“established, recognizing such rights.” 

Berar is ina similar position, and for the 
same reason. The right has been recog- 
nized in Rajaram v. Waman (4) and in Pan- 
durang v. Nagoji (5). So far as the Cent- 
ral Provinces are concerned, the right was 
claimed in Yeshwant Rao v. Bhaskar Rao 
(6), but, as no proof had been adduced in 
respect of it, Drake-Brockman, O. J. O., held 
that it had not been proved. Therefore, 
ihe question may be an open one in the 
Central Provinces, or at any rate, certain 
parts of it, butit isno longersoin Berar. 
Consequently considerations of public policy 
and the like, such as were raised in Vales- 
wara Iyer v. Muthukrishna Aiyar (7), in the 
course of the arguments there, ere irrele- 
vant in this case. Weare confined to an 
enquiry asto whether the plaintiff is the 
person entitled to enforce this right in the 
village of Dhanora. 

Before that question can be answered 
it is necessary to consider how the right 
originated. Richard Jenkins includes the 
joshi in his list of village officers in his 
report of 1827 on the territories of the 
Raja of Nagpur: see p. 74 of the Nagpur 
Reprint of 1901, Russell also speaks of him 
as avillage priest, and adds that “he is 

(1) 26 M LJ 482; 24 Ind. Cas. 204; 1 L W 389; 
(1914) M W N 379. 

> 16C W N.347; 10 Ind. Cas. 41; 13C L J 
449, 


(3) 3B 9 at p. 10. 

(4)5 NLRB 15; 1 Ind. Cas. 244. 

(5) 8N L R133; 17 Ind. Cas. 138. 

(s) 3 N L R47. ; | 

@ Bia M LJ 57 at p. 59 to 64; 9 Ind. Cas, 686; 9 M 
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sometimes in charge of the village temples”: 
see Russell's Tribes and Castes of the Cent- 
ral Provinces, Vol. Il], p. 255. Both point 
out that he usually has a small plot of land 
in the village rent-free from the proprietor, 
Bhagoji Ganu v. Babu Balu (8), brackets 
the village barber with the village priest 
and states thateach is ‘one of the recog- 
nized village servants who are useful to 
village community.” Vithal Krishna Joshi 
v. Anant Ramchandra (9), also founds this 
right on tke ‘ground that 

“Where an office is instituted for the benefit 
or convenience of the community, the person who 
holds the office, by legal appointment or prescrip- 
tion, may obtain damages for any usurpation which 
deprives him af the exercise and the profits of that 
omec, 


Rajaram y. Waman (4), appears to place 
the right on much the same footing. 

According to these authorities, the right 
is customary and can be established either 
by a definite grant or by prescription, or, 
ag itis put in Yeshwant Rao v. Bhaskar Rao 
(6), “by proof of long and uninterrupted 
usages.” In the present case, the plaintiff 
does not found his claim ona grant, but 
on a “customary right which has been in 
force in the village from time immemorial.” 
It is clearthen thatso far as this case is 
ecncerned, the plaintiff must prove that 
he and his forefathers before him have 
been performing the office of priest in this 
village from time immemorial, to the exclu- 
sion of everyone else. 

It is argued before me that there has 
been a territorial distribution of villages 
throughout Maharashtra among the joshis 
of this area under which each family has 
been allotted acertain definite area as his 
particular charge, and each village falling 
within that area, evenif itisa new one 
which came into existence but yesterday, 
would owe allegiance to that family. -Con- 
sequently no village, however small, or 
however new, can ke without its hereditary 
priest. No authority has been quoted for 
this extreme proposition. On the contrary 
the rulings point the other way. The office 
is altached to a village and not to an area. 
It is of course possible for one man to be 
placed in charge of several villages, and 
it is equally possible for new offices to be 
created by a grant from the appropriate. 
authority in villages where there is a 
vacancy or no office at all, butin so far as 
the right is based on immemorial user, it 


(8) 44 B 733 at p. 737; 57 Ind. Cas. 135; 22 Bom. 
L R 410. Ñ 
(9) 1 BH OR Gat p. 7. 
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is obvious the village ilself must have hid 
immemorial existence. However, this is not 
the plaintiff's plea, so I necd not discuss 
the matter further. 

With respect of the argument that it 
is enough for the plaintiff to prove that 
he belongs to a watandar joshi family and 
‘has officiated in this particular village on 
certain occasions, I need not say anything 
more than this. It is as possible for the 
plaintiff to poach on another's preserves as, 
according to him, the defendants have been 
trespassing on his. It follows that itis not 
enough for the plaintiff in this particular 
case, where the right is founded on imme- 
morial user and not cna grant, merely to 
prove ihat he belongs toa watandar joshi 
family.end has occasionally exercised joshi- 
pan rights in the village, he must establish 
that he and his forefathers have officiated 
in the village of Dhanora from time imme- 
morial tothe exclusion of everyone else ; 
nothing short of that will suffice. 

The lower Appellate Court finds he has 
not proved that. It holds on the evidence 
of the plaintiff himself as P. W. No. 1 that 
he has not been officiating in this village 
for more than 10 years, while others have 
to his exclusion, and that their officiaticn 
was not permissive. The mere fact ‘that one 
of tke defendants’ witnesses Isram (D.W. 
No. 2 speaks of the plaintiff as the watan- 
day joshi of this village cannot vitiate that 
finding especially as the learned Judge has 
adverted to that point and considered it. 
One of his grounds for rejecting this wit- 
ness's testimony may not have been very 
happily put, but what he means is this. 
It is not necessarily encngh for a witness 
to use a term which has acquired a tech- 
nical significance, especially when it is evi- 
dent from other portions of his testimony 
that. he does not understand the ingre- 
dients which are required to give it legal 
validity. In any case, he also points out 
that the witness himself admits that he 
never even asked the plaintiff to officiate 
at his religious function but always invited 
other men, and proceeds to and that 

“such evidence of a single witness is not sufi- 


cient to establish the alleged immemorial customary 
right of the plaintiff as priest of the village Dhanora.” 


That is a reason for rejecting a wilness's 
testimony which is opentoa judge of fact. 
The passage also shows that the learned 
Judge has directed himself aright and come 
to a conclusion on the real question at issue 
after remand. i 

But even if the learned Judge had 
not directed his mind to the precise point 


KALI DIN PANDEY V. MANSSHWAR PRASAD (OUDH) 


527 
now in issue, there can be no doubt that 
he has properly considered the facts actual- 
ly found by him, and only one con¢lusion 
can follow from them, namely, that the 
plaintiff has not proved that long and un- 
interrupted usage which can alone entitle 
him to adecree, when his claim is founded, 
as here, on prescription. The questions 
whether a usual practice prevails or not, 
and the length of its existence are ones 
of fact ; although the legal inference which 
follow from them may be ones of law. ‘The 
distinction has been explained in Munici- 
pal Board, Benaresv. Kanhaiya Lal (10). 1 
would, therefore, have to accept the findings 
on that point in any case, and in applying 
the law to the facts thus found only one 
conclusion is possible. 
The appeal is dismissed with costs. 
N.- Appeal dismissed. 

(10) 54 A 6 at p. 7; 184 Ind, Cas. 21; (1931) A L 


J 757; ATR 1931 All. 499; Ind. Rul. (1931) All. 789 
(F B). 
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OUDH CHIEF COURT 
Second Civil Appeal No. 334 of 1934 
August 13, 1936 
SRIVASTAVA, Acta. O. J. 

KALI DIN PANDEY—P.atntipgs— 
APPELLANT 
versus 
MANESHWAR PRASAD AND ANOTHER 
—DEFENDANTS— RESPONDENTS 

Oudh Laws Act (XVIII of 1876), ss. 8, 9, cl. (1)— 
“ Sub-Division™ in s. 8, meaning and construction of 
—Held, that plaintiff was co-sharer and had pre- 
ferential right to pre-empt. 

The word ‘Sub-Division’ ins. 8, Oudh Laws Act, 
includes a part made by division ofa town or city 
and is not confined to a part made by division of a 
part ofa city into smaller parts, and the word 
‘Sub-Division’ in s. 9 has always been construed ag 
meaning not only a part made by division of a part 
of a mahal but alsoa part made by division of a 
mahal. Raja Tasadduq Rasul Khan v. Janki Saran 
(1) and Bhikhari Singh v. Badri (3), followed. 

Held, on evidences, that the plaintiff was a co- 
sharer with the vendor in the under-proprictary 
tenure and hada preferential right of pre-emption 
under cl. (1) of. 9 of the Oudh Laws Act, as 
against the vendee who had no share therein. 


S.C. A. against the order of the Second 
Additional Sub-Judge of Fyzabad, dated 
August 25, 1934. 

Mr. Radha Kishen, for the Appellant. 

Mr. L. S. Misra, for the Respondents. 

Judgment.—This is a second appeal 
by the plaintiff arising out of a suit for 
pre-emption. 

The admitted facts of the case are that 
on April 23, 1932, defendant No. 2 
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execute a sale-deed in favour of defend- 
ant No. 1 in respect of a 2 annas 6 pies 
share of an under-proprietary tenure of 
58 bighas.and 7 biswas and a moiety 
share. in 12 scattered trees, for Rs. 1,500. 
The plaintiff sued to pre-empt this sale 
on the ground that he was co-sharer in 
the aforesaid under-proprietary tenure and 
had a preferential right of pre-emption as 
against the vendee who had no interest 
in it. He also alleged that the sale price 
entered in the deed was fictitious and that 
the only amount which had‘ been paid to 
the vendor was Rs. 10 which was also 
ihe market value of the property. He, 
therefore, claimed pre-emption on payment 
of Rs.10. The vendee defendant denied 
that the plaintif was a co-sharer in the 
under-proprietary tenure and pleaded 
that he himself was an under-proprietor. 
Tle also denied thatthe sale price was 
fictitious or that the market value was 
less than Rs. 1,500. The plaintiff's right 
to claim pre-emption of trees was also 
disputed. 

The trial Court held that. the plaintiff 
had a preferential right to pre-empt the 
under-proprietary share and that the 
claim with regard to the trees was not 
maintainable. It was further held that the 
sale price entered in the deed was fictitious 
and that the vendee had paid Rs. 10 
only to the vendor. Asthe vendee was 
allowed to remain in possession of the 
trees which were valuedat Rs. 50, there- 
fore the plaintiff was granted a decree 
for pre-emption in respect of the under- 
proprietary share without payment of any 
sum. On appeal the lower Appellate 
Court held that the plaintiff did not 
have a preferential right of pre-emption 
under cl. (1) of s. 9 of the Oudn Laws 
Act and that the pre-emptor and the vendee 
could both claim pre-emption only as 
members of the village community under 
cl. (3) of the said section and, therefore, 
their rights being equal lots shouid be 
drawn between them. On the question of 
sale consideration it held in agreement 
with the trial Court that only Rs. 10 had 
been paid to the vendee. It held further 
that the vendor had only 2 annas share 
in ihe aforesaid under-proprietary lands 
and only the said 2 annas share should 
be deemed to have been sold by him. 
It found that the market value: of the 2 
annas was Rs. 1,410, but as the amount 
of incumbrances was much in excess of 
Rs. 1,500, therefore it fixed the market 
value. of the share at Rs. 10. In result 
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it agreed wilh the trial Court that the 
vendee was not entitled to recover even 
this amount of Rs. 10 as he would remain 
in possession of the trees which could 
not be the subject of pre-emption. As 
the result of the drawing of lots was in 
favour of the vendee, therefore, it allowed 
the vendee’s appeal and dismissed the 
plaintiffs suit. 

I am of opinion that the appeal must ` 
succeed. Admittedly one Ram Charan 
Pande had acquired a decree for birt 
rights at thé old Settlement in an area 
of 58 bighas and 7 biswas. The vendor is 
the son and the pre-emptor the nephew 
of this Ram Charan Pande. If this birt 
of 58 bighas odd is taken to be a birt 
of 16 annas then it is not disputed that 
10 annas of it belongéd to the pre-emptor 
and 6 annas to the vendor. The vendee 
has no interest in the aforesaid birt. 
Exhibit 5, the under-proprietary khewat 
of the village, shows that the whole of this 
birt area of 58 bighas odd is entered in 
one Khata No. 22 but the khata is divided 
under eight sub-heads. The lower Ap- 
pellale Court has found that the sub-heads 
Nos. 22-2 to 22-8 are not the result of any 
division of the wunder-proprietary tenure 
between the co-sharers. Its reading of 
khata is that whenever there was an 
transfer by way of mortgage or sale the 
specific plots transferred came to'be sepa- 
rately recorded undera new serial number, 
Thus it was of opinion that Nos. 22-2 to 
22-8 represent only the separate eniries 
in respect of the transfers and that all 
those plots which have not been the sub- 
ject of transfer are recorded against 
No. 22-1. It has accordingly held that 
No. 22-1 which includes the share in suit 
cannot be regarded as a Sub-Division of 
Khata No. 22 within the meaning of cl. (1) 
of s. 9. It has further held that cl.-(1) 
of s.9 can apply only when there is a 
Sub-Division of the tenure and cannot 
apply to a case likethe present in which 
there was a khata but no further Sub- 
Division of it. An exactly similar argu- 
ment was advanced in Hon'ble Raia 
Tasadduq Rasul Khan v. Janki Saran, 9 O. 
©. 211 (1). I can hardly do better than 
quote the observations of Mr. (afterwards 
Sir) Edward Chamier on this point: 

“The principal argument addressed to me by 
Babu Basudev Lal was thatthe word ‘sub-divide’ 
means to divide again what has already been 
divided and that parts of any given unit made 
by division are not Sub-Divisions but Divisions, 
On the other hand, it was contended by Mr, 


ad) 90 C211, 
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Nabi Ullah that the word ‘Sub-Division’ in s, 9 
should bear the same meaning as that word bears 
in s. 8 where it obviously means a part made 
by division as distinguished from a part made 
by sub-division and that the word ‘Sub-Division’ 
in s. 9 has always hitherto been construed by 
the Courts in Oudh as including a part of a 
mahal made by division as distinguished from 
Sub-Division. [think therecan be no doubt that 
the word ‘Sub-Division’ in 4. 8 includes a part 
made by Division of a town or city and is not 
confined to a part made by division ofa part cf 
Ja city into smaller parts, and the word ‘Sul- 
Division’ in s. 9 has always, so far as I know, been 
construed as meaning not only a part made by 
division of a part of a mahal but also a part 
made by division of a mahal. For example, ifa 
mahal is found to consist of several thoks, cach 
of which consists of several pattis, co-sharers of 
the patti in which the share of the vendor lies 
are held under this section to have a better 
right of pre-emption than persons who hold shares 
in the thok but not in tbe patti, and owners of 
shares inthe same thok asthe vendor are held to 
have a bettcr right of pre-emption than owners of 
shares in other thoks. Three cases were referred to 
in the course ofthe arguments for another purpose 
and 1 notice that in all three it was assumed that 
the word ‘Sub-Division’ includes a part made by 
division of a whole mahal and is not confined to 
a part made by division of a part of a mahal. 
See Shankar Singh v. Bilas Koer, (Second Qivil 
Appeal No, 265 of 1904) decided by Mr. Scott and 
Ashar-ud-din v. Rahmat Ullah, (Second Civil 
Appeal No. 24 of 1901) and Sheo Narain v. Sheo- 
dat Singh, 7 O. ©. 129 (2), decided by myself. 
‘The word ‘Sub-Division’ is commonly used in the 
sense which I attribute to the word in the Oudh 
Laws Act. See, for example, the Code of Orimi- 
nal Procedure, s. 13 which provides for Sub- 
Divisional Magistrates,” $ 

The same view has been adopted in a 
recent decision of this Courtin Bhikhari 
Singh v. Badri, 1936 O. W. N: 424 (3), 
in which it was heldthatan under-pro- 
prietary khata is a component part cf 
the under-proprietary tenure and is a 
Sub-Division within the meaning of cl. (1), 
5. 9 of the Oudh Laws Act. I must, therc- 
fore, hold that the plaintiff is a co-shaicr 
with the vendor in the under-proprietary 
tenure comprised in Khata No. 22, has a 
preferential right of. pre-emption under 
cl. (1) of s. 9 of the Oudh Laws Act as 
against the vendee who has no share in the 
Baid khata. 


On behalf of the vendee it was also 
contended that if the plaintiff is to be 
given a decree for a pre-emption without 
Payment of any amount, then the decree 
should be confined to the 2 annas share 
of the vendor and should not extend to 
2 annas 6 pies share as entered in the 
sale-deed. The learned Counsel for the 
appellant has stated before me that as 

(2) 70 U 129, l 


, (3) (1936) O W N 424; 161 Ind. Uas. 832; 8 R O 
p00; 1036 L Re 209; A I R 1936 Oudh 307, 
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the vendor had no title with regard to 
the 6 pies share he would be satisfied 
if the decree for pre-emption is confined 
to a 2 annas share. 

>I accordingly allow the appeal, set 
aside the decree of the lower Appellate 


Court and decree the plaintiff's claim 
for pre-emption in respect cf.a 2 annas 
share in the under-proprietary tenure of 


98 bighas and 7 biswas without payment 
of anything to tke vendee. The claim for 
the trees is dismissed. The defendant 
No. 1 shall bear the costs of the plaint- 
iff and of his own in all the Courts. 

D.. Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision No. 81 of 1936 
May 14, 1936 
MIDDLETON, J.C. 

Musammat GULBARO—P1iatntirr— 

PETITIONER 
VETSUS 
AKBAR KHALID- DErENDANT— 

RESPONDENT 

Muhammadan Law—Dower—Dower deed duly 
executed giving out field to wife though husband 
not entitled to it wholly—Wife's right of possession 
—Effect of decrec on others entitled to field, 

The dower wag duly executed and both Courts 
considered it ganuine, and init the husband gave 
to his wife a particular field : 

Held, that the immsdiate result was that the wile 
was entitled to the possession of that field as against 
the husband though, of course, if ho himself was nut 
entitled to possession thdse who werc entitled would 
not be alfected by the decree which would have no 
effect upon tho rights of persons who were not par- 
tics to the suit. | f 

C. Rev. from an order of the Third Addi- 
tional Judge, Peshawar, dated January 31, 
1935. , 

Pandit Mool Chand, for the Petitioner. 
M. Abdul Lanf Khan, for the Respondent. 


Order.—The petitioner, Musammat Gul- 
baro, brought a suit for possession of a 
certain field with an area 7 kanals 15 
marlas against her husband Akbar claim- 
ing that he had given this field to her 
in dower. The defendant's pleas showed 
that he was merely ashare-holder in the 
field in suit. The trial Court, on various 
issues which were framed, held: (1) Tho 
suit was properly valued. (2) The joint 
owners of the land were necessary parties, 
(3) Tke defendant was estopped by his 
own dower deed from showing ihat he 
was not sole owner in exclusive posses- 
sion of the land in suit. But neverthe- 
less it did not implead the joint ownhe gs 
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and did hear evidence regarding the 
ownership of the land, coming to the con- 
clusion that the defendant only owned an 
ininitesimal share and was not in posses- 
sion of the whole. As it held that the 
defendant had an infinitesimal share, it 
dismissed the suit and considered that as 
this result safeguarded the other owners, 
there was no reason toimplead them. On 
appeal it was held that however small the 
defendant's share, the plaintiff was entitled 
thereto, and the defendant having admitted 
that his share came to 15-2-3 marlas, the 
plaintiff was granted a decree for this area 
out of the suit land. She now comes up 
in revision claiming that she is entitled 
to the whole of the land as against the 
defendant. 

The non-inclusion of other joint owners 
of the land as parties is not a ground 
for interference, as the decree cannot affect 
their interest, but in attempting to safe- 
guard the interest of those joint owners, 
the Courts below have considered evidence 
which the defendant was estopped from 
bringing, although the trial Court recog- 
nized he was estopped. Moreover, the 
attempt to safeguard the interests of the 
co-owners has not been entirely successful. 
According to the evidence of the patwari 
the defendant's share in the field was only 
1/10 x 4-38, which comes to 1-12/19 marlas, 
whereas owing to an admission of the 
defendant the plaintiff has been granted 
a decree for 15-2/3 marlas which is 1/10th 
of the whole. In neglecting the rules of 
procedure in attempting to safeguard the 
interests of persons who were not parties, 
the Courts below have not only overlooked 
the plaintiff's rights as against the defen- 
dant, but have failed to estimate the cor- 
rect rights of the co-owners who were not 
joined as parties. The dower was duly 
executed and both Courts considered it 
genuine, and in it the defendant gave the 
plaintiff a particular field. The immediate 
result is that the plaintiff is entitled to 
the possession of that field as against the 
defendant, though, of course, if he himself 
is not entitled to possession those who are 
entitled will not be affected by the decree. 
I must set aside the orders of the Courts 
below and I hereby grant the plaintiff; 
petitioner a decree for the whole properly 
in suitas against the defendant-respondent 
with costs throughout, noting that, as is 
laid down by law, the decree will have no 
effect upon the rights of persons who were 
not parties to the suit. M 

ps Petition accepted. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 5 of 1935 
August 13, 1936 
Srivastava, AOTG. C. J. 
Lala SHIAM SUNDER LAL—PLAINTIFF 
—APPELLANT 
VETSUS 
CHOOTEY LAL—Derrenpant-~ResponpEent 

Transfer of Property Act IV of 1882), ss. 107, 117— 
Applicability of s. 107—Lease created for collection 
of rentand not with object of  cultivation—S, 107, 
whether applies, 

Section 107, Transfer of Property Act, is applicable 
to all leases except leases for agricultural purposes 
which have been exempted under s. 117 of the Trans- 
fer of Property Act. Inorder to determine whether 
a lease isor is nota lease for agricultural purposes 
so as to be exempt from the application of the pro- 
visions of Chap. V of the Transfer of Property Act the 
Court must examine the terms of the lease and deter- 
mine its object. 

Where, therefore, the lease is executed mainly for 
the object ofmaking an arrangement for collection 
of rents and not with the object of cultivation, the 
lease cannot be regarded as an agricultural lease and 
is subject to the provisions of s. 107 of ths Transfer 
of Property Act. Jang Bahadur Singh v. Ehsan Ali 
(1), Ballabh Dasv. Murat Narain Singh (2) and 
Raja Satya Narain Chakravarty v. Surajbala 
Debi (3), followed ; 


S. C. A. against the judgment and decree 
passed by the Subordinate Judge, Hardoi, 
dated September 20, 1934, reversing those 
Munsif South, Hardoi, dated December 11, 
of the 1933. - 
` Mr. Hyder Husain, for the Appellant. 

: Mr. K. N. Tandon, for the Respondent. 


Judgment.—The admitted facts of the 
case are that defendants Nos. 2 and 3 were 
the mortgagees in possession of certain 
zamindart shares belonging to defendant 
No. 1. On October 13, 1930, defendants 
Nos. 2 and 3 executed a lease Ex. 1 in 
respect of the entire mortgaged share in 
favour of defendant No. 1 for 1338 and 
1339 Fasli reserving an annual rent of 
Rs. 200 out of which a sum of Rs, 46 was 
to be paid by the thekedar towards the 
Government revenue. On May 10, 1933, 
defendants Nos. 2 and 3 made an assign- 
ment of their right of realising the ar- 
rears of rent under the aforesaid theka 
to the plaintif. The plaintiff brought the 
present suit for recoycry of the arrears of 
rent on the basis of the assignment just 
mentioned. His claim was decreed in part 
by the trial Court but has been dismissed 
in toto against defendant No. 1 by the. 
lower Appellate Court on the ground that. 
the lease, Ex. 1, is invelid inasmuch as the 
lessee was no party to itas required by 
s. 107 of the Transfer of Property Act. 

The only contention urge in support 
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of the appeal is that 5.107 did not apply 
to the lease Ex. 1 because it was an agri- 
‘cultural lease to which the provisions of 
Chap. Y of the Transfer of Property Act 
did not apply. Ihave examined the lease 
and I am satisfied that the main cbject 
of it is to provide for the collection of rents 
by the thekedar. It has been pointed out 
that under s. 3, cl. (10) of the Oudh Rent 
Act the word “tenant” includes a thekedar 
for the purpose of s. 108 of the Oudh Rent 
Act and it is argued that if a suit for 
arrears of rent could be brought against 
a thekedarto whom the collection of rents 
has been leased by the landlord under 
s. 108 of the Oudh Rent Act the lease 
should be deemed to bea lease for agri- 
cultural purposes. I donot feel impressed 
by the argument. The question is not 
about the application of s. 108 of the Oudh 
Rent Act but about the application cf 
s. 107 of the Transfer of Property Act. The 
last mentioned section is applicable to all 
leases except leases for agricultural purposes 
which have been exempted under s. 117 
of the Transfer of Property Act. In order 
to determine whether a lease isor is not a 
lease for agricultural purposes so as to be 
exempt from the application of the provi- 
sions of Chap. V of the Transfer of Prop- 
erty Act we have to examine tke terms 


of the lease and determine its object. — 


Looked at from this standpoint I have no 
doubt that it was executed mainly with 
the object of making an arrangement for 
collection of rents and not with the object 
of cultivation. In Jang Bahadur ‘Singh v. 


Ihsan Ali, 5 O. ©. 222 (1) in the 
case of a similar theka which wès 
an oral one it was held that tke 


lease being one of the right to receive the 
collections of a village was not a lease fur 
agricultural purposes within the meaning 
of s. 117 ofthe Transfer of Property Act. 
Similarly in Ballabh Das v. Murat Narain 
Singh, 1. L. R. 48 Allahabad 385. (2), where 
it was found that the primary object of 
the lease was not cultivation it was held that 
it was not a lease for agricultural pur- 
poses so as to be brought within the excep- 
tion made in s. 117 of the Transfer of Prop- 
erty Act. In Raja Satya Niranjan Chak- 
ravarty v. Surajbala Debi, A. 1. R. 1930 
.P. C. 13 (3), their Lordships of tke Privy 
Council held that a tenancy for the purpose 


of realization of rent from the cultivating 

(1) 50 C 222. i 

(2) 48 A 335; 98 Ind. Cas. 1018; 24 AL J489; L R 
7 A 113 and 305 Rev.; A 1 R1926 All. 432. 

(3) A IR 1930 P O 13; 127 Ind. Cas. 749383 C WN 
665; 31 L W 813; Iud. Rul. (1930) P O 365 (P O), 
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tenants is governed by the provisions of 
the Transfer of Property Act. 

The authorities cited above fully sup- 
port the view that the lease, Ex. 1, cannot 
be regarded as an agricultural lease and 
is, therefore, subject to the provisions of 
s. 107 of the Transfer of Property Act. 
The result, therefore, is thatthe decision of 
thelower Appellate Court is correct and 
must be upheld. 

I accordingly dismiss the appeal with 
costs. 

D. . Appeal dismissed, 


MADRAS HIGH COURT 
Civil Revision Petition No. 331 cf 1935 
January 31, 1936 
MOCKETT, J. 
VANGURI VEERARAGHAVA RAO~ 
PETITIONER 
versus i 


Sri MIRJA NALLAPARAJU VENKATA- 


NARASIMHA RAJU GARU—RESPrONDENT 

Civil Procedure Code (Act V of 1908), 0. XXXIII 
r. 9 (c)—Suit in forma pauperis — Mortgage of 
subject-matter in dispute—Whether ground for dis- 
paupering plaintiff. 

Where after leave had‘ been given toa plaintiff to 
sue tn forma pauperis he executed a mortgage over 
the properties affected by the suit: 

Held, that O. NANI, r. 9 (c), Civil Preveduis 
Code, was not necessarily confined to champertous 
agreements entered into by the plaintiff but includ. 
ed all agreements by which another person obtained 
an interest in the subject-matter of the suit and the 
plaintif could) be dispaupered. Abdul Jabbar 
Talukdar v. Sanu Bibi (1), Bat Chandaba v. Kuver 
Saheb Bapu Saheb (2), Edulji Cowasji v. Daha Bhay 
(3) and Manohar Ram Chandra v. Lakshman Mahadev 
(t) discussed. 

G. R. P. under s. 115 of Act V of 1908 
and s. 107 of Government of India Act 
praying the High Court lo revise the 
order of the Court of the Subordinate 
Judge of Ellore, dated February 14, 1935, 
and made in ©. M. P. No. 25 of 1935, in 
O. 5. No. 52 of 1933. 

Mr. G. Lakshmanna, for the Petitioner. 

Mr. P. Somasundaram, for the Respond- 
ent. 


Judgment.—tThis is a civil revision 
petition against an order of the Addi- 
tional Subordinate Judge of Ellore reject- 
ing the petition of the 6th defendant 
praying that the plaintiff may he dispau- 
pered. Order XXXIII, r. 9, Civil Procedure 
Code, gives a discretion to the Court to 
dispauper a plaintiff, (a) if he is guilty 
of vexatious or improper conduct in the 
course of the suit, (b) if it appears that. his 
means are such that be ought not tg 
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ċ-ntinus to sue as a pauper or (e) if he 
has entered into any agreement with re- 
ference to the subject-matter of the suit 
under which any other person has obtain- 
ed an interest in such subject-matter. 
It was argued in lower Court that as the 
plaintiff had admittedly, after he was 
given leave to sue in forma pauperis exe- 
cuted a mortgage over tke properties 
affected by the suit, the court should dis- 
pauper him under O. XXXII, r. 9, (c), 
Civil Procedure Code. Two points of view 
have been argued before me. Mr. Laksh- 
mana has argued that any agreement offect- 
ing the subjeci-matter of the suit will be 
sufficient to enable the Court to act under 
O. XXXIII, r. 9. (c). Mr. P. Somasunda- 
yam has contended that such an agree- 
ment should’ be a champertous agreement 
and this I gather is the basis of the 
lower Court's order. Mr. Somasundaram’'s 
argument is supported hy the’ decision in 
Abdul Jabbar Talukdar v. Sanu Bibi (1) 
to this extent that a Bench of the Cal- 
cutta High Court there held that O. XX XIII, 
r. 5 (e), refers to a champertous agree- 
ment. The learned Judges in that case 
rely on Bai Chandaba v. Kuver Saheb (2) 
jn which the Bombay High Court expresses 
the same view. Mr. Lakshmanna relies on 
Edulji Cowasji v. Daha Bhoy 21 Ind. Cas. 
537 (3) where the Assistant Judicial Com- 
missioner of Sind holds that there is no 
Jimibalion by words in O. XXXII, r.- 9. 
Manchar Ramchandra v. Lakshman 
Mahadev (4) by implication is in line with 
the Sind case. The authorities are there- 
fore far from unanimous and no Madras 
ruling has been cited. Jt seems to me 
that O. XXXIII, r. 9(c), need not necessarily 
refer to a champertous agreement. | The 
wording of the rule is unqualified and it 
would seem that it clearly removes from 
the pauper category suits in which other 
persons are interested in the subject- 
matter, the notion, I think, being that 
such persons might pay the necessary court- 
fees. I do not see why such persons need 
be champertous tall. There is no reason 
for introducing qualifying words into the 
rule which seems to be clear enough us 
it is. My construction of O, XXXII, r. 9, 
(c), is that a person cannot sue as a 
pauper if at the time of the petition some 
other person has under an agreement an 
interest in the subject-matter. I think 

(1) 38 C WN 1069; 152 Ind. Ces. 514; A I R1934 
Oal. 740;7RO 281. 

(2) 18 B 464. 

(3) 21 Ind. Cas, 587, 

(4) 9 B37L, 
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it must be a subsisting interest at the 
time of the suit otherwise as has been 
pointed out in argument the subject- 
matter of suits which long ago had been 
concerned in agreements no longerin 
force would be affected which I do not 
think is the intention of the rule. As I 
have already said, when there is another 
person at the time of the suit interested, 
the likelihood is that such a person would 
pay the court-fee. The authorities assist 
me to that extent. In view of the above, 
the order of the lower Court should be 
set aside. But I think as there is 
a  diseretion in the Court under 
O. XXXII, r. 9, that this matter should 
be sent back to the lower Court to be 
re-heard that is, it will be for the Court to 
decide whether in its discretion the peti- 
tioner should be dispaupered or not. The 
petilioner will have his costs of this revi- 
sion petition. 
A. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1016 of 1934 
December 18, 1935. 

BHIDE, J. 

Firm Chaudhri FAZL DIN, GHULAM | 
QADIR, AHMAD BAKHSH & Co.— 
PLAINTIrrs—A PPELLANTS 
versus 
GHULAM RASUL —Dsrenpant— 
RESPONDENT 
Civil Procedure Code (Act V of 1908), O. XXX, 
r. 9—Partner doing business with jirm on his own 
behalf—Balance struck in favour of firm after 
settling accounts—Sutt by firm for balance, whether 

maintainable. 

The Civil Procedure Code does not profess to lay 
down substantive law, but O. XXX, r. 9, implies 
that a suit by a firm against one of its partners or 
between firms having common partners would be 
maintainable in certain circumstances, An action for 
the balance of a ssttled account would not be re- 
strained merely becaus2 there are other unsattled 
accounls betwcen the parties. The provisions of 
O. XXX, r. 9, Civil Procedure Code, provide that 
execution will not be taken without leave of ths 
Court and the Couit may order all accounts to be 
taken and give sach directions as it considers just. 
Thie is sufliciont to safeguard the defendant’s inter- 
esis. Lakshman Chetty v. Nagappa Chetty (2) and 
Ram Nath Gagoi v. Putambur Deb (3), relied on, 
Rustomji v. Purshottam Das (1), referred to. 

Mr. Abdul Karim, for the Appellants. 

Mr. Muhammad Amin Khan, for the 
Respondent. : 

Judgment.—This was a suit by a firth 
called Chaudhri Fazal Din, Ghulam Qadir, 
Ahmad Bakhsh & Co., against Ghulam Rasul, 
one of the partners in the firm for recovery of 

r 
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_ Rs. 1,436. It appears that the firm was 
doing commission agency business and 
Ghulam Rasul had transactions of this 
nature with the firm on his own behalf. He 
struck a balance of Rs. 1,128-6-0 in favour 
of the firm on November 1, 1929, and it 
was on the basis of this balance that the 
suit was instituted. The Courts below 
have held on the authority of Lustemji v. 
Purshottam Das (1), that such a suit by a 
firm against one of its partners was not 
maintainable and have thrown out the 
suit on this preliminary ground. From 
this decision the plaintif firm has ap 
pealed. 

The learned Counsel for the appellant 
pointed out that Rustumjt v. Purshottam 
Das (1) was decided under the old Civil 
Procedure Code of 1882 and contended 
that in view of the provisions of O. XXX, 
r. 9, Civil Procedure Code of 1908, the 
present suit is maintainable. He also point- 
ed out that even in Rusiomji v. Purshottam 
Das (1), the suit was not dismissed, but 
the decree was given sabject to its being 
treated as an item in the partnership ac- 
counts. The learned Counsel for the res- 
pondent, on the other hand, relies on 
' Lakshman Chetty v. Nappa Chetty (2), in 
which ths principle of Rustomji v. Purshot- 
tom Das (1) was followed inspite of tha 
provisions ofr. 9, O. XXX, Civil Procedure 
Code. Itis true that the Civil Procedure 
Code does not profess to lay down sub- 
stantive law, as pointed out in Lakshman 
` Chetty v. Nagappa Chetty (2) but O. XXX, 
T. 9, certainly implies that a suit by a 
` firm against one of its partners or bet- 
ween firms having common partners 
would be maintainable in certain circum- 
stances at any rate. In Lakshman Chetty v. 
Nagappa Chetty (2) the suit was held to be 
not maintainable in view of the facts 
of that particular case. In Rustomji vV. 
~ Purshottam Das (1) it is pointed out that 
Courts of equity in England did not allow 
` the Common Law rule as regards the non- 
“ maintainability of a suit between firms 
having a common partner, to stand in their 
way of doing justice between the parties 
when all the persons interested were before 
“the Court. Acting on this principle a 
‘ decree was granted subject 
conditions. 

In Ram Nath Gagoù v. Pitambur Deb 


(3) it was held that’ an action for the 

(1) 25 B 606; 3 Bom. L R 227. 

(2) 34 M LJ 4038; AT R1918 Mad, 167; 
Cas. 86. 

(3) AI R 1916 Oal. 788; 81 Ind. 
733; 21 O W N 632; 22 O L J 339, 
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45 Ini, 
Cas. 430; 43 O 
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balance of a settled account would not 
be restrained merely because there were 
other unsettled accounts between the 
parties. I do not see why this principle 
should not be applied to the present 
case. Here the defendant had struck a 
balance in favour of the firm after settling 
his account. All that he can urge is that 
after settlement of the entire account of 
the partnership, some balance may be 
found to be due to him. He has not cared 
to bring any suit for such an account. 
But apart from this, the provisions of 
O. XXX, r. 9, Civil Procedure Code, pro- 
vide that execution will not be taken 
without leave of the Court and the Court 
may order all accounts to be taken and 
give such directions as it considers just. 
This seems to be sufficient to safeguard 
his interests. For reasons given above, I 
hold that the present suit was maintain- 
able. I accept the appeal and re- 
mand the case for re-decision under 
0. XLI, r. 23, Civil Procedure Code. 
Stamp on appeal tobe refunded. Costs to 
follow final decision. 
D. Appeal allowed. 


PESHAWAR JUDICIAL COMMISSIONER'S 
COURT 
Civil Appeal No. 226/47 of 1935 
June 13, 1936 
MIDDLETON, J. O. AND MIR AHMAD, A. J.C. 
Haji FAZL-I-HOSSAIN-KHAIR 
MOHAMMAD—Derenpant No. 1— 
APPELLANT 
versus 
TAJ MOHAMMAD KHAN-—PLAINTIFP 
AND ANOTHER —DEFENDANT No. 2— 
RESPONDENTS 

Negotiable Instruments Act (XXVI of 1881), ss. 46, 
50-—Delivery of instrument to endorsee for specific 
purpose only—Property, whether passes to endorsee— 
Endorsement containing no explicit words limiting 
right of endorsee—Evidence to show thatit was only 
conditional endorsement for specific purpose, if con be 
given. 

Though the endorsement ofa negotiable instrument 
and delivery transfers to.the endorsee the property 
therein, yet if the instrument is delivered con- 
ditionally or for a special purpos3 only, and not 
for the purpose of transferring absolutely the pro- 
perty therein, the property does not pass to the 
endors2e, The endorser may explicitly limit the 
right of the endorsee by expiess words, and further, 
if he dogs not do sə, he may lead evidence to 
show that he did limit tho rightat the time of 
delivery, and that it was really a conditicnal 
endorsement for a specific purpose only, namely, that 
of collection. Punjab National Bank, Ltd. v. Cotton 
Factory (3) and Ponnayya v. Pallaniappa Chetty (4), 
followed. Ghulam Mohtuddin v, Ram Ditta Mal (1 


“two 


Rs. 4,490 


‘is on. 


‘blank by the plaintiff which consists merely 


remanded the suits under O. XLI, r. 
-Civil Procedure Code, for final adjudication 
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Alagappa Chetii D, ex- 


A. from an order of the Additional Judge, 
Peshawar, dated October 16, 1935. 
Messrs. Diwanchand and Khuda Bakhsh, 


for the Appellants. 


Mr. Beliram, R. B., for the Respondent 
(Plaintiff). 


Middleton, J. C.—The respondent K. Bo 
Taj Mohammad Khan breught two separate 
suits for recovery of money on the basis of 
hundis endorsed by the drawees 
Karamchand Kishanchand in his favour. 
The suits were against the drawers, one for 
against Fazal Hussain Faqir 
Mohammad and the other for Rs. 3,353-12-0 
against Fazal Hussain Khair Mohammad. The 


‘drawees were also impleaded as defendants 


in both 


suits, but did not appear. The 


‘hundis in the two suils were both drawn in 


favour of Karamchand Kishanchand; both 


“purported to be endorsed by Kishanchand 


in favour of the plaintiff. In addition, there 
bolh hundis an endorsement in 


of. his signature. Above the signature, 
however, the words “pay to the Frontier 
Bank, Ltd., or order’? have been placed by 
means of a rubber stamp. Many issues 


“were framed, but only three were-decided in 
“the trial Court, namely: 


(1) The trial Court 
at Nowshera had jurisdiction (2) the plaintiff 
has got a cause of action; and (3) the effect 
of the endorsement hy the plaintiff in favour 
of the Frontier Bank precludes him from 
suing upon the hundis in ihe absence of 
re-eudorsement in his favour. In view of 
the decision on issue No. 3 the suits were 
dismissed. . < 
On appeal ithe lower Appellate Court 
reversed: the decision on issue No. 3 ang 
23, 


after disposal of the remaining issues. The 


‘contesting defendants in each case come up 


in further appeal on three grounds: (1) 
That the decision of the lower Appellate 
Gourt on issue No. 3 was incorrect. (2) 


‘That the decision of the trial Court on issues 


Nos. 1 and 2 was incorrect. (8) That 
point No. 2 was pleaded in their first appeals 
and was not considered by the lower Ap- 
pellate Court. We take up the points seria- 
tim. Evidence was admitted to the record, 
given by the manager and employees of the 
Frontier Bank, to the effect that the hundis 


were passed to that bank merely for collec- . 
.tion that at the time they were so passed 
.the endorsement was in blank; 
swords qnoted tabove were placed above the 


that the 
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.  Subrahmanian Chetty v. 
plained. 


„Mohiuddin ý. Ram Ditta Mal(1) 
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plaintif's signature with a rubber stamp by 
the employees of the bank and that the 
hundis having been dishonoured, were 
returned by the bank to the plaintiff. Itis 
urged for the appellants that under s. 50, 


Negotiable Instruments Act, the 
endorsement by the plaintiff followed 
by delivery of, the hundis to the 


Frontier Bank vested those hundis in the 
bank, and that without any further endorse- 
ment by the Frontier Bank, in favour of the 
plaintiff, he cannot plead property therein. 
It is irue that s. 50 lays down that an 
endorsement followed by delivery transfers 
the property in that hundi to the endorsee, 
but it also includes provisions that the 
endorser may restrict the right of the 
endorsee by express words, such for instance 
as restricting his right to that of collection on 
behalf of the endorser s. 46 of the Acts 
however, lays down that as between the 
parties standing in immediate relation'to 
any holder of the instrument (other _than 
the holderin due course) it may be shown 
that the instrument was delivered condi- 
tionally or for a special purpose only and not 
for the purpose of by transferring absolutely 
the property therein. . Reading the two 
sections in connection with each other, -it 
would appear implied that the endorser.may 
explicitly limit the right of the endorsee 


| by express words, and further, thatit he does 
‘not do so, he may lead evidence to show 


that he did limit the right at the time of 
delivery. Learned Counsel for- the appel- 
lants relies upon cases reported in Ghulam 
and’ Sub- 
rahmanian Chetty v. Alegappa Chetti (2) 
whilst the proposition tentatively stated by 
us aboveis supported by cases reported. as 
Punjab National Bank, Ltd. v. Cotton 
Factory (3), and Ponnayya v. Pallaniappa 
Chetty 5 Ind. Cas. 435 (4). 
The principle enunciated in Punjab Na- 
tional Bank Ltd. v. Cotton Factory (3) is 
that though endorsement of a negotiable in- 
strument and delivery transferred tothe en- 
dorsee the property therein, yet ifthe instru- 
ment is delivered conditionally or for a special 
purpose only, and not for the purpose of 
transferring absolutely the property therein, 
the property does not’ pass to the endorsee. 
From the body of the judgment it is clear 


that the endorsement in that case contained 


no explicit words limiting the rights of the 


(1) AIR 1930 Lah, 248; 122 Ind. Cas, 101; Ind. Rul 
(1930) Lah. 393, i 

(2) 30M 441:17MLI 414. i 

(3) A IR 1924 Lah. 640; 79 Ind. Cas, 461; 6 Lah, L 
J 230. ` 5 : 
(4) 5Ind, Cas, 485; TMLT | 


1986: 


endorsee, but that evidence to show limita- 


tion, of the right was considered and was ` 


regarded as admissible under s., 45. The 
judgment reported in Punnaya v. Pallani- 


appa Chetty 5 Ind. Cas. 435 (4) 
delivered by a Division Bench of 
the Madras High Court is to the 


same ‘effect, and in that case as in the 
present two cases, the endorsement was a 
blank endorsement and evidence was admitt- 
ed to show that it was really a conditional 


endorsement for a specific purpose, namely, ` 


that of collection. f 
The subsequent Madras decision relied 
“upon for the appellants, namely, Subrah- 
manian Chetty v. Alayappa Chetti (2), does 
not deal so directly with the point now in 
issue before us, but lays down that in 
circumstances such as those in the present 
two cases, the endorser (plaintiff) is entitled 
to strike out his endorsement and that as he 
- is so entitled, he can maintain a suit on the 
instrument by doing so. Isearned Counsel 
for the appellants argues that in the present 
case the plaintiff! did not strike out the 
endorsement and could, therefore, not bring 
a suit We are unable to read into the 


Madras decision a rule that where a plaintiff. 


“has aright to sue upon a negotiable instru- 
ment, and has a right to strike out an 
endorsement upon that instrument which 
he made himself, he must actually perform 
the physical act of striking out the endorse- 
- ment before bringing his suit. ‘The other 
. Judicial decision relied upon by the appel- 
lants Ghulam Mohiuddin v. Ram Dita Mal 
(1), wasone in which Subrahmanian Chetty 
v. Alagappa Chetti (2) was distinguished in 
which no other previous judicial decision 
was mentioned, and in which the learned 
~ Judge relied upon first principles and his 
interpretation of s. 50 of the Act without 
any reference to s. 46 thereof. Moreover, 
in that judgment it is not clear whether any 
evidence had been brought upon the record 
to show that the endorsement, though in 
wording unconditional, was in fact for a 
limited purpose nor is there any ruling in 
that judgment that such evidence is 
inadmissible. In view of the wording of 
s. 46 we can find no reason to think that the 
rulings Ponnayya v. Pallaniappa 
Chetty 5 Ind. Cas. 435 (4) and 
Punjab Natianal Bank, Ltd. v. Cotton 
Factory (3), are not correct expositions of 
the law. We do not consider that Subrah- 
rahmanian Chetty v. Algappa Chetti (z) is 
inconsistent with those rulings, and we are 
unable to accept Ghulam Mohiuddin v. Ram 
Ditta Mal (i asa ruling to the contrary, as 


PAZL-I-HUSSAIN-K HAIR MOHAMMAD v. faj MOHAMMAD Kuan (PISH. 


835 


it leaves us in ignorance of the facts of the 
case and of the evidence which was breugat 
on the record. Accordingly we upaold toe 
decision of 'the lower Appellate Court on 
issues No. 3. 

Tne lower Appellate Court did not men- 
tion the contention before it regarding 
issues Nos. 1 and 2, but we are satisted that 
the contention was raised before it not only 
in the grounds of appeal, but also at the 
hearing, because our attention has been 
drawn to written applications in both first 
appeals which were put in on the actual date 
of hearing. Tne point at issue in connection 
with both these issues is really one, namely, 
whether Kishanchand did endorse the two 
hundis in favour of the plaintiff at Now- 
shera. Tne contesting defendants denied 
in their written pleas that any such endorse- 
ment had been made, and both parties 
produced evidence on the point. On behalf 
of the plaintiff three witnesses gave evi- 
dence that the endorsement was made in 
their presence in Nowshera in „August 1932; 
op banalf of the defendants, several witnes- 
ses appe2red who had no knowledge regard- 
ing the endorsement, but alleged thut Kishan- 
chand was in Kohat during the greater part 
of August 1932. Coansel for tne appellants 
urges that the witnesses for the plaintiff on 
this point are men upon whom no reliance 
can be placed, one being a servant of the 
plaintiff, one being an alleged servant of 
Kishanchand Karamchand, and the third 
being a zemindar who was present at the 
time of endorsement by chance. The trial 
Judge who recorded the evidence accepted 
it and the evidence produced in rebuttal 
even if accepted: as true, does not rebut it, 
because no witnesses stated that Kishan- 
chand was in Kohat throughout the whole 
of August 1932. Counsel for the appellants 
further points to the fact that the plaintiff 
gave no notice to the contesting defendants 
regarding these endorsements at the time 
that they were made, though he did mention 
their existence at the time he sent a notice 
to those defendants demanding payment 
prior to the institution of the suits. 

Tnis point does not appear to us to have 
any relevancy, as there was no obligation 
upon the plaintiff to send such notice. On 
the other hand, it appears’to us that if the 
endorsements were not made on behalf of 
Kishanchand Karamchand, in spite of¢he 
fact that they are now alleged to be insol- 
vent, they would certainly have come forward 
to contest the saits. We, therefore, main- 
tain the finding. of the itrial Court that; the 
hundis were endorsed in favour of the 
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plaintiff at Nowshera and therefore that ihe 
trial Court at Nowshera had jurisdiction, and 
that the plaintiff had a cause of action. 
The result is that we maintain the order of 
the lower Appellate Court and dismiss the 
appeals, The appellants’ claims have been 
found to be invalid and we there- 
fore grant costs in these further appeals io 
the contesting respondent, K. B.Taj Mo- 


hammad Khan, Pleader’s fee in each 
appeal is assessed at Rs. 40. 
D. Appeals dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No, 1540 of 1935 
February 19, 1936 
Aega HAIDAR, J. 
WAZIR KHAN—DEFENDANT— 
ÅPŁELLANT: 
VEYSUS 
MUKHTAR KHAN AND ANOTHER— 
PLAINTIFFS AND ANOTHER—DEFENDANT— 
RESPONDENTS 
Custom (Punjab)—Alienation—Necessity—Mort- 
gage to pay revenue—Mortgage, if binding on re- 
verstoners. 
The payment of Government revenue would be 
considered a valid necassity and the alienee would 
be protected if it is shown that he made proper 


enquiries that the Government revenue was due and’ 


payable at the time of the loan. Where a lambar- 
dar mortgages pioperty to raise money for payment 
of revenue and there isnot only an evidence of 
pressing necessity but the actual payment of the 
amount borrowed into the Government treasury for 
the payment of the Government revenue, the mort- 
gage is binding on the reversioners. 


5. C. A. from the decree of the District 
Judge, Jullundur, dated June 8, 1935, 
Mr. Mukammar Sharif, for the Appellant. 
Mr. Abdul Haye, for the Respondents. 
Judgment.—This appeal arises out of 
a suit for a declaration that the mortgage 
executed by Schne Khan, Akbar Khan and 
their mother Musammat Hashmate, in favour 
of defendant No. 2 shall not affect ihe 
plaintiffs’ reversionary rights on the demise 
of defendant No. 1, Akbar Khan. The 
trial Court decreed the plaintiffs’ claim in 
full. The defendant Wazir Khan, went up 
in appeal and the decree of the trial Court 
was modified. The defendant has come up 
pow in second appeal. Sardar Khan was a 
tambardar and owned about 100 ghumaone 
of land and 10 or 12 houses in his native 
‘village. On his death ke left him suryiving 
his two sons Sohne Khan and Akbar Khan, 
his widow Musammat Hashmate and a 
daughter. All his children were unmarried 
at the time of the death of Sardar Khan 
pnd up till the institution of the present 
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suit they were unmarried. On June 20, 
1929, Sohne Khan and his mother Musam- 
mat Hashmate mortgaged 16 kanals and8 
marlas of land in favour of Wazir Khan 
for a sum of Rs.1,150. In the present 
appeal we are concerned only with a sum 
of Rs. 370 which, according to the alienees, 
was borrowed by Sohne Khan for payment 
of Government revenue. Sohne Khan, at 
the time of the mortgage in suit was a 
tambardar. A part of his duties was to 
collect the Government revenue from ike 
various khewatdars holding proprietary rights 
in the khewat or mahal of which he was 
the lambardar. He represented to the mort- 
gagee that the amount of Rs. 370 was 
payable by him in the Government treasury 
as the land revenue. We 'have evidence on 
the record that this amount was received 
before the Sub-Registrar fromthe appellant 
and actually paid by Sohne Khan in the 
Government treasury on June 20 and 2}, 
1929, so that there cannot be any doubt as 
to the existence of the necessity at the time 
of the mortgage and the payment in ihe 
Government Lreasury of the amount due. 
Ordinarily end as a matter of first im- 
pression the payment of Government 
revenue would be considered a valid ne- 
cessity and the alienee would be protected 
if it is shown that he made proper enquiries 
that the Government revenue was due and 
payable at the time of the Joan. Here, we 
have not only a case in which there was evi- 
dence of pressing necessity but the actual 
payment of the amount borrowed into the 
Government treasury for the payment of the 
Government revenue. It was argued on 
behalf of the respondents very strenuously 
that Sohne Khan was aman of notoriously 
bad character, who was addicted to drink- 
ing, dissipation and profligacy and that 
under these circumstances the defendant 
Wazir Khan was not justified under the 
law to advance money to him. Reliance 
is placed upon the case reported in Ram 
Kishen v. Hassi (1), but that case was en- 
tirely different. In that case a mere state- 
ment was made by the borrower to the 
lender that he needed money to pay Govern- 
ment revenue and other sundry expenses 
and it was held by the learned Judges that 
when a man, who is notoriously extravagant, 
berrows money though he has ample income 
of his own, a creditor lending money to him 
should make full enquiry as to the necessity 
of the loan. This proposition is undoubt- 
edly correct. But when the circumstances 


(1) 76 P R1917; AIR1917 Lal 426; 39 Ind. Cas’ 
19); 57 P W R1917, 
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of the present case are examined carefully 
we find that there was a passing neces- 
sity and Sohne Khan had to meet the 
Government demand. If the amount had 
not been paid then the Revenue Authorities 
would undoubtedly have taken drastic 
action against him by attaching and sell- 
ing his property and possibly by sending 
him to the civil prison. If the argument 
of the collaterals respondents were to be 
accepted the result would be that a 
lambardar who isto pay the Government 
revenue would not be able to borrow 
money for doing so and would remain a 
defaulter. This cannot possibly be the law. 

J, therefore, in view ofthe factsof the 
present case, hold that there was a press- 
ing need for paying the Government re- 
venue andthat inorder to do so Sohne 
Khan borrowed money. The Government 
obviously would not excusethe non-pay- 
ment ofthe land revenue on account of 
the previous mismanagement and negli- 
gence of Sohne Khan and his- alleged 
inability to borrow. 
when necessity existed and the demand 
was pressing, it was sufficient for the 
mortgagee to pay the amount for the 
purposes of meeting the Government 
‘demand and the fact that the payment 
was actually made goes to strengthen the 
position ofthe borrower all the more. In 
my opinion under the circumstances the 
Court below was in error in not allowing 
the sum of Rs. 370 tothe mortgagee. Í, 
therefore, allow the appeal to this extent 
only, and modify the decree ofthe Court 
below. The result; therefore, is that as 
Bs. 720 had already been allowed to” the 
mortgagee inthe Court below, the mort- 
gage would stand. The appellant is en- 
titled to his costs in this Court. 

D. Order accordingly. 


— 


CALCUTTA HIGH COURT 
Appeal from Appellate Decrees Nos. 2086 
and 2087 of 1932 
March 5, 1935 
Nasm Ant, J. 
CHANDI CHARAN MITRA— 
DEFENDANT— A pPELLANT 
VETSUS 
ASHUTOSH LAHIRI—PLAINTIFF 
AND ANOTAER— RESPONDENTS 
Transfer of Property Act (IV of 1882), ss. 108 
cl. (p), 51—Lease, period of, not mentioned—Deter- 
mination .of—Grant for indefinite period—Effect of 
— Lessee building on premises —Compensation for 
improvements—Lessee holding over without lessor’s 
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permission — Notice before ejectment, if essene 
tial. 
The contention that if no pertodis specifically 


mentioned in a lease it must be a perpetual lease can- 
not be accepted. [p. 839, col. 2.] 

A lease is atranster of a rightto enjoy for a certain 
term, express or implied or in perpetuity. A lease 
for life is a lease for a certain period for it terminates 
with the death of the lessee. Ifa grant be made to 
a man for an indefinite period, it enures, generally 
speaking, for his life-time and passes no interest to 
his heirs unless there ate some words showing an 
intention to grant a hereditary interest. This rule 
of construction however, does not apply, if the period 
for which the grant is made can be definitely ascer- 
tained from the other terms of the instrument. In 
the absence of express words importing perpetuity 
in the lease itself it is however permissiblo to take 
into consideration the object of the lease, the circum- 
stances under which it was created and the sub- 
sequent conduct of the parties to determine whether 
the grant was intended to be perpetual. Baboo 
Lekhraj Roy v. Kunhya Singh (2) and Bilas Mont 
Dasi v. Raja Sheo Pershad Singh (3), referred to, 
ibid. 
$ ia absence of a contract or local usage to the 
contrary, the lessee or the determination of the lease 
is bound to put the lessor into vacant possession of 
the property. The lessee may remove at any time 
during the continuance of the lease all things which 
he has attached to the earth providedhe leaves the 
property in the state in which he received it 
(Cl. (p) and cl. (h) ofs. 108 ofthe Transfer of 
Property Act before the amendment in 1929). By the 
amendment Act of 1929 the lessee may even after the 
determination of the lease remove the structures at 
any time whilst he is in possession of the property 
leased but not afterwards. lf he who makes the 
improvement is not a mere trespasser, but is in 
possession under any bona fide title or claim of title, 
he is entitled “either to remove the materials, restor- 
jng the lands to the estate in which it was before 
the improvement was made or to obtain compensation 
forthe value of the building ifit is allowed to 
remain for the benefit of the owner of the soil, the 
option of taking the building, or allowing the re- 
moval of the material remaining with the owner of 
the land in those cases in which the puilding is not 
taken down by the builder during the continuance of 
any estate he may possess. In the matter of the 
Petition of Thakoor Chander Paramanick (5), referred 
to. [p.841 col. L] 4 

In order to attract the operation of s. 51, Transfer 
of Property Act, it must be shown that the transferee 
made the improvements believing in good faith that 
he was absolutely entitled to the demised per- 

ises. [2bid. 
e the determination of a lease the pre- 
mises are not being held over with the lessor’s 
consent, no notice is required for ejecting the 
holder. : 3 

Appeal against the decrees of the Subordi- 
nate Judge, Rangpur, dated May 28, 1932, 
confirming that of the Munsif, First Court, 


Rangpur, dated May 23, 1931. 
Messrs. Rishindra Kumar Sarkar, and 
Subodh Chandra Dutta, for the Appellant. 
Messrs. Girija Prasanna Sanyal and 
Bilali Bhusan Sanyal, for the Respon- 
dents. f 
Judgment.—These two appeals arise 
out of two suits for declaration of the 
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plaintiff's title to certain lands and for 
consequential reliefs. Second Appeal 
No. 2086 arises out of Suit No. 77 of 1930 
and relates to plot ka and portion marked 
A of Plot kha of the plaint. Second 
Appeal No. 2087 arises out of Suit No. 59 
of 1931 and relates to the remaining por- 
tion of plot kha that is, the portions 
marked B. O. in the Commissioner’s map. 
The plaintiff's case in Suit No. 77 briefly 
stated is as follows: 
“One Uma Chand Majumdar was the 
owner of this property. He let out plot 
ka of the plaint by a Pottain 1304 B.S. 
to one Rajballav. In 1306 B. S. he let 
out plot kha to the same tenant by an- 
other potta. The plaintiff purchased Uma 
Charan’s interest in the disputed land 
from one Chandi Charan Roy who pur- 
chased the same from Uma Charan. The 
Plaintiff instituted a suit for ejecting the 
defendants from the land covered by the 
potta in 1306 and obtained a decree for 
possession. The plaintiff alleges that hè 
got symbolical possession of the whole of 
plot kha mentioned in the schedule but 
could not get actual possession of the 
portion marked A in the Commissioner's 
map. Plaintiff brought another suit for 
ejectment in respect of the land covered 
by the potta of 1304 B.S. That suit was 
dismissed ultimately by this Court on the 
ground ‘the tenancy created by the said 
potta was to enure at least for the life- 
time of the lessee and the lessee was still 
alive. Plaintiff brought the present suit 
after the death of Raj Ballav. 

On these allegations the plaintiff prays 
for a declaration of his title’ to plot ka 
of the plaint and to plot A of plot kha as 
shown in the Commissiones'’s map and for 
recovery of possession of the same, 

In Suit No. 59 of 1931 the plaintiffs’ 
case is that the disputed lands of that 
suit are covered by the previous ejectment 
decree’ which he obtained against the 
defendant and that the defendant who 
has obtained a decree for possesssion in a 
proceeding under s. 9 of the Specific Relief 
Act has no right to obtain possession in 
execution of the said decree. His prayer 
therefore is for perpetual injunction res- 
training the defendant from getting pos- 
session of this property in execution of the 
said decree. 

The defences in suitNo. 77 are: (1) that 
the tenancy created by the potta of 1304 
is a permanent tenancy and did not 
terminate with the death cf the original 
lesee ; (2) that after the death of the 
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‘evidence in this cease 
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original lessee, a fresh tenancy was created, 
by holding over and the said tenancy 
was not terminated by valid notice to quit 
as required by law; (3) that in any view 
of the case the defendants are protected 
from eviction under s. 182 of the Bengal. 
Tenancy Act, (4) that the defendants are 
entitled to claim compensation for the 
structures which were raised on the dis- 
puted land. 

So far as Suit No. 59 cf 1931 is con- 
cerned, the substantial defence is that ihe - 
disputed land in the suit is not covered 
by the previous ejectment decree. The 
Courts below have decreed the plaintiff's 
suit. JJence the present appeals by the 
defendants. 

S. A. No. 2087 of 1932 

The contention of the learned Advocate 
for the appellant is thatthe Courts below 
ale wrong in holding that the disputed 
land in this case is covered by the pre- 
vious ejectment decree. It is argued that 
the plaintiff under the ejectment decree is 
entitled te get only 6 kalis of land and 
not the entire land mentioned es the 

am 
unable to accept this contention. Ib is 
clear from ihe decree as well as from the 
that the plaintiff 
obtained a decree for possession in the 
previous suit in respect of the whole land 
covered by the potta of 1306 B. S. The boun- 
daries given in the decree are specific and 
definite. Consequently the proper test to 
apply is the boundary test and not the 
area test. The Courts below are, therefore, 
right in decreeing the plaintifi’s suit this 
appeal is therefore dismissed. 

5. A No. 2086 of 1932. 

The points for determination in this case 
so far as plot ka is concerned are: (1) 
whether the lease of 1804 has determined 
by efflux of time, (2) if so, can the de- 
fendanis be ejected without payment of 
compensation for the structures raised by 
them on the disputed land. 

As regards the first point ihe conten-- 
tions of the learned Advocate for the ap- 
pellant are three-fold (a) that the inci- 
dents of the tenancy created by the lease 
of 130 are governed by s. 182 of the 
Bengal Tenancy Act; (b) that if the in- 
cidents are not governed by the Bengal 
Tenancy Act but by the Transfer of Pro- 
perty Act, the lease has not determined 
by the death of the lessee as the potta 
of 1304 B. S. created a lease in perpe- 
tuity; (e) that even if the original lease 
terminated by the death of the lessee, a - 
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new tenancy was created by holding over 
which had not been terminated according 
to law by a valid notice. These conten- 
tions require separate consideration. 

As regards the first contention, the effect 
of the findings of the Courts below are 
these: that the lease was for the purposes 
of residence to enable the original lessee 
to carry on legal profession in the local 


Courts; that the lessee “was nota raiyat 


at all; that the defendant who purchased 
-the land could not succeed in proving that 
he’ possessed any agricultural jote or that 
hé purchased this land for the purpose 
_ of a homestead from which he was to 
cultivate his jotes, even if he had any. 
On these findings, I am of opinion that 
the provisions of s. 182 of the Bengal 
Tenancy Act cannot be attracted. It has 
not been found that the defendant is a 
rayat or that he is cultivating any land 
as a rawat using the disputed land as 
his homestead. The defendants therefore 


arè not protected bys. 182 of the Bengal ` 


Tenancy Act. 

“As regards the second contention, the 
point for determination is whether the 
lease of 1304 expired by efflux of time 
limited by the lease. Now that is the 
term limited by the lease? The lease is 
in these terms: Ee 


‘You having applied to et settlement of about 
6 kalis of land within the Following specified boun- 
daries, for the purpose of constructing your basha, I 
hereby fix annual rent for the said 6 kalis of land 
at Rs. 3 and settle the same with you. You shall 
enjoy and possess the said land by constructing 
your basha and residing thereon and regularly pay- 


ing. the rent. To this effect I execute this 
patta. 


_ This lease was construed by this Court 
In a previous case between the parties to 
be a grant in favour of the lessee which 
would enure for the life-time of the lessee 
and so long as the lessee would regularly 
pay-rent in respect of the premise — see, 
Ashutosh Lahiri v. Chandi Charan Mitra 
(1). The contention of the learned Advo- 
cate for fhe appellant, however, is that 
the observations made in that case. were 
obiter dicta and that the matter is not 
res judicata and can be reagitated in this 
suit. Assuming that this is the correct 
Position in law, I will now proceed to de- 
termine whether the potta of 1304 
has terminated by the death of 
the lessee. Under s.111, cl. (a) of . the 
Transfer of Property Act a lease of im- 
movable Property determines by efflux 
of time limited thereby. No definite 


ine 310 WN 46; 99 Ind. Oas. 200; AIR 1927 Cal, 
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period has been mentioned in ihe lease. 
The contention of the learned Advocate - 
for the appellant iis that if no period is - 
specifically mentioned in a lease it must 
be a perpetual lease. I am unable to 
accept this contention. If no period 
is definitely stated it does not necessarily 
follow that the lease is a perpetual lease. 
A lease is a transfer of a right to enjoy 
for a certain term express or implied or 
in perpetuity. A lease for life is a lease 
for a certain period for it terminates with 
the death of the lessee. If a grant be. 
made to a man for an indefinite period 
it enures, generally speaking for his life- 
time and passes no interest to his heirs 
unless there are some words showing an 
intention to grant a hereditary interest. © 
This rule of construction, however, does not . 
apply, if the ‘period for which the grant 
is made can be definitely ascertained from 
the other terms of the instrument. See, 
Baboo Lekhraj Ruy v. Kunhya Singh ~ 
(2). Though the lessee and the lessee 
were members of the legal profession, - 
no words of inheritance such as mourashi, 
kaimi, etc.. which are ordinarily used in 
a permanent lease are to be found in the 
potta. The pottaunder discussion does not ` 
therefore create a-perpetual lease by ex- 
press words. In the absence of express 
words importing perpetuity is the lease 
itself; it is, however, permissible to take 
into consideration the object of the lease 
the circumstances under which it was 
created and the subsequent conduct of the 
parties to determine whether the grant 
was intended to be perpetual. See 
Bilas Moni Dasi v. Raja Sheo Pershad 
Singh (8). Such consideration may show 
that a bemiadi lease is a perman- 
ent lease. It is argued by the 
learned Advocate for the appellant that- 
as the potta shows that the lease was 
taken for constructing a basha, the inten- 
tion must have been to create a per- 
petual tenancy. The lease was taken by a 
Mukhtear and his object was to build a 
basha to enable him to carry on the legal 
profession in the local Court. The learned 
Judge has rightly observed that the word 
basha does not carry with itthe idea of 
a permanent residence. The lessee ap- 
parently did not take the land for the 
purpose of permanently residing there. 
The object of the lease, therefore, is not in- 


(2)4 IA 223 at p 225; 3 O 210; 3 Sar. 758; 3 Suther 
453; 1 Ind. Jur. 636(P C. 

(3) 91 A 33; 8 CO 664; 11 C LR 215; 4 Sar, 325; 6 Ind 
Jur, 274 P Oh 
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consistent with the term of the lease be- 
ing confined to the lifetime of the lessee. 
This lease was erca‘ed after the Transfer 
of Property Act came into operation. Under 
s. 108, cl. (p) of tLe Act, in the absence 
of a contract to the contrary, the lessee 
cannot, without the consent of the lessor, 
erect on the property any permanent struc- 
ture except for agricultural purposes, In 
view of the purpose mentioned in the 
lease, the lessee had the right to erect 
structures of such a kind or of such a 
value as would not be out of proportion 
to the intention of the lessor or of the 
lessee. The nature of the structures 
raised by the lessee has been found by 
the trial Court to be as follows: 

“3 or 4 corrugated iron-roofed huts, with pucca 
plinths, one or two of which can boast of a low 
pucca wall on some sides thereof, another similar 
two-storeyed hut with pucca (?) stairs, a pucca 


privy and a pucca wall on one side of the com- 
pound,” 


Regard being had to the purpose for 
which the lease was taken the lessee was 
within his rights when he erected the 
structures. The evidence of the lessor 
(Ex. C) also indicates that his intention 
was not to assert permanent right when 
he erected the structure. When the struc- 
tures were erected, thes lessor could not 
therefore raise any objection in view of the 
purpose of the lease and the nature of the 
structures that were constructed. The 
conduct of the lessor and the lessee there- 
fore in the present case was not inconsi- 
stent with the tenancy being only a 
tenancy for the life-time of the lessee. If 
the structures alleged to have been erected 
with the consent of the lessor had been 
of a kind or of a value out of proportion 
to the nalure of the tenancy being that 
of a tenancy for the life-time of the lessee, 
the position might have been different, 
The object of the lease, the circumstances 
under which the lease was given 
and ihe conduct of the parties therefore 
in the present case are not inconsistent 
with tke lease being a lease only for the 
life-time of the lessee. The learned Advc- 
cate for the appellant, however, on the au- 
thority of Beni Ram v. Kundan Lal 
(4), contended that at any rate by the 
conduct of the lessor in the present case 
viz., giving consent to the construction of 
the structures at the time when they were 
constructed, the tenancy for life under 
which the lessee obtained possession of the 
land had been by an implied contract 


(4) 26 I A 58; 21 A 496; 4 O WN 502; 
. 460; 7 Sar. 523 (PO), ;1 Bom. LR 
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changed inio a perpétual right ofjoccupa- 
tion. The nature of the structures as 
stated already are such as a Mukhtar would 
erect for carrying on his profession during 
his life-time in a Municipal town. The 
consent of the lessor therefore cannot 
enlarge the right as he was bound to give 
his consent in view of the purpose for which 
the land was demised. 

The equitable doctrine of estoppel by 
acquiescence also cannot be invoked by 
the defendants in the present case. The 
lessee made no mistake about his rights. 
He knew full well that the lease was not 
a lease in perpetuity. He did not raise 
the structures on the faith of any mistaken 
belief. From the act and conduct of the 
lessee the lessor could not and did not 
know that the lessee, had made any mis- 
take as to the nature of his right and that 
he was raising the structures under a 
mistaken belief that the demise was per- 
manent. The act and conduct of the 
lessee in the present case was not incon- 
sistent with the lessor’s right of re-entry 
after the death of the lessee. In view of 
the object of the lease and the nature of 
the structures raised the lessor cannot be 
said to have abstained from asserting 
any right which he ought to have asserled 
when the structures were raised. The 
question of the lessor encouraging the 
lessee to spend money by raising costly 
structures either directly or by abstaining 
from asserting his right cannot possibly arise 
in view of the facts and circumstances 
of the present case. The conduct of the 
lessor therefore cannot prevent him from 
evicting the lessee. 

As regards the third point the Courts 
below were right in holding that no notice 
was necessary. It has not been found that 
the defendants were holding over with the 
consent of the plaintiff after the determina- 
tion of the lease by the death of the 
lessee. The Courts below are, therefore, 
right in holding that the defendants are 
not entitled to any notice. As regards 
plot A of Schedule kha, it has been found 
by the Courts below that it is covered by 
the previous ejectment decree. The de- 
fendants therefore are now trespassers on 
the disputed land and the Courts below 
were right in passing a decree for eject- 
ment. 

The next point for determination is 
whether the defendant is entitled to get 
any compensation for the structures on 
the land erected by the original lessee and 
which has been subsequenthy purchased 
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by him. ‘In the absence of a contract or 
local usage to the contrary the lessee on 
the determination of the lease is bound to 
put .the lessor into vacant possession . of 
the property. The lessee may remove at 
any time during the continuance of the 
lease all things which he has attached to 
the earth provided he leaves the property 
in the state in which he received it: 
(see.cl. (p) and cl. (h) of s. 108 of the 
Transfer of _ Property Act before the 
amendment in 1929). By the amending 
Act of 1929 the lessee may even after 
the determination of the lease remove the 
structures at any time whilst he is in 
possession of the property leased but not 
afterwards. There is no contract in the 
present case to the contrary. There is 
also no local usage to the contrary. In 
this connection the following observations 
of Peacok, C. J., in the case of In the 
matter of the Petition of Thakur Chunder 
Paramanick (5), are partinent: 

“We think it clear that, according to the usages 
and custom of the country, buildings and other 
such improvements made on land do not by the 
mere accident of their attachment to the soil be- 
come the property of the owner of the soil; and we 
think it should be laid down as a general rule 
that, if he who makes the improvement iy not a 
mere trespasser, but is in possession under any 
bona fide title or claim of title, he is entitled 
either to remove the materials, restoring the lands 
to the estate in which it was before the improve- 
ment was made orto obtain compensation for the 
value of the building ifit is allowed to remain for 
the benefit of the owner of the soil, the option of 
taking the building, or allowing the removal of the 
material remaining with the owner of the land in 
those cases jin which the building is not taken 
down by the builder during the continuance of any 
estate he may possess.” 


In this case the plaintiff does not want 
to have the structures. Consequently under 
the common law of this country also the 
defendant cannot compel the plaintiff to 
take the building and pay the price thereof. 
It is therefore clear that under s. 108, cl. (q) 
the defendant is now bound to put the 
plaintiff into vacant possession of the pro- 
perty. The defendants cannot also com- 
pel the plaintiff to pay the value of the 
structures under s. 51 ofthe Transfer of 
Property Act. In order to attract the ope- 
ration of the section, it must be shown 
that the transferee made the improvements 
believing in good faith that he was ab- 
solutely entitled. Assuming that a per- 
manent lessee can appeal to that section 
(the decisions on this point, however, are 
not uniform) the facts and circumstances 
of this case do not show that the lessee 
in the present case believed in good faith 

(5) BL R Sup? Vol, 595 at p 598; 6 W R 228, 
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that he had a permanent right in the 
demised premises. The conduct of the 
lessee in the case shows that he all along 
knew well that his right to occupy the 
land would last only for his life. The 
defendant therefore can not claim any 
compensation from the plaintiff for the 
structures. ; 

The result, therefore, is that this appeal is 
also dismissed. 

The appellantis to pay one set of costs 
to the plaintiff-respondents for both the 
appeals. 

Leave to appeal under s. 15 of the Letters 
Patent is refused. 

D. Appeal dismissed. 


LAHORE HIGH COURT 
First Civil Appeal No. 2277 of 1934 
November 28, 1935 
Young, C. J. AND Monrog, J. 
SITAL DAS AND OTHERS— APPELLANTS 

; Versus 
PUNJAB anp SINDH BANK, Lro, 
LYALLPUR-—Responpent 

Civil Procedure Code (Act V of 1908), s. 35— 
Costs- Mortgage suit by mortgagee—Puisne mort- 
gagees contesting—Puisne mortgagees saddled with 
costs—Held, order as to costs wus proper. 

The plaintiff mortgagees sued ths mortgarors for 
enforcement of the morigage. Defendants Ncs. 5 and 
6 were puisne mortgagees. The matter was fought 
ncminally by tha moitgagors who pat in the same 
written statements a3 the paisne moitgagees, but 
the real contesting defendants were defendante 
Nos. 5and6. The Subordinate Judge passed a dec- 
ree in favour of ths plaintiffs and made an order 
for costs against all ths defendants including defend- 
ants Nos.5 and 6: 

Held, that under s. 35, Civil Procedure Code, the 
Court had discretion in the matter of costs. There is 
no principle of law, which makes it wrong or improper 
for a Court to saddle with costs the real contesting 
defendants toa suit. The discretion is absolute 
and there was nothing improper in law in such an 
order, Dawson Bank, Ltd. v. Oppenheimar (1), dis- 
sented from. : 

Messrs. Iqbal Singh and Krishna Swarup, 
for the Appellants. 

Messrs. M. C. Mahajan and Daulat Ram, 
for the Respondent. 


Young, C. J—This is a first appeal from 
the decision of the learned Subordinate 
Judge, First Class, at Lyallpur. The 
plaintiffs were moritgagees of certain prop- 
erty and they sued the mortgagors for 
enforcement of the mortgage. Defendanis 
Nos. 5 and 6 were puisne mortgagees, 
In their deed it was recited that the 
plaintifis had a prior mortgage. When 
the plaintiffs proceeded to enforce their 
mortgage the mortgagors had no real in- 
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terest left in the property. The amount 
that they had borrowed on the property was 
far more than the property could produce. 
The puisne mortgagees in an application 
for a Receiver disputed the right of the 
prior mortgagees to possession of the fac- 
tory. They also asserted that they them- 
selves had a first charge on the property 
- wholly contradictory to 
under -which they held a mortgage. The 
matter was fought nominally by the mort- 
gagors who put in the same written 
statements as the puisne mortgagees, but 
there can, be no doubt whatever that 
the real -contesting defendants in this 
case were defendants Nos. 5 and 6. The 
Jearned Subordinate Judge passed a decree 
in favour of the plaintiffs and made an 
order for costs against all the defen- 
dants including defendants Nos. 5 and 6. 
Defendants -_Nos. 5 and 6 alone filed an 
appeal. Defendants Nos. 1 to 4 were ap- 
parently satisfied. This alone shows who 
the real coutesting defendants were in 
the case. 4 


tried . to have 


The defendants 
the appeal heard on a ten rupee 
stamp. When the matter came up before 


a Bench of this Court, if ordered that 
the defendants should pay a court-fee 
upon the ordinary valuation of the prop- 
erty. ‘The appellants, however, have 
failed to pay the court-fee on this basis 
and they have petitioned this Court to 
allow the appeal to be heard simply on 
the question of ecsts for which they have 
paid the necessary court-fee. The whole 
question now is whether the Judge in 
the lower Court had jurisdiction ta make 
the order he did make making defendants 
Nos. 5 and 6 liable for {he costs. 
Counsel for the appellanis has argued 
that in a mortgage suit the property must 
bear the costs. That is a proposition 
which no one will dispute. He also quot- 
ed an authorily, Dawson Bank, Ltd. v. Op- 
penheimar (1), which apparently supports 


his contention that in a case where there’ 


is a mortgagor, and a puisne mortgagee 
sued, the morigaged property weuld ncr- 
mally bear the costs but that there was 
discretion in the Court to make the 
puisne mortgagee pay costs but only to 
the extent of the extra costs cccasioned 
by the puisne mortgagee’s defence. We 
have considered this proposition and with 
great respect we do not see upon what 
principle of law the authority limits the 


Q) A IR 1933 Rang. 335; 148 Ind. Cas, 255;6 R 
Rang. 210. 


AZIMULLAH V. MANYHIN MAY (RANG) 


their own deed- 


16410: 


discretion of the Judge trying the suit. 
Section 35, Civil Procedure Code, is clear 
that the Court has discretion in the mutter - 
of cost. There is no principle of law, with- - 
which we are acquainted which makes it. 
wrong or improper for a Court to saddle ` 
with costs the real contesting defendants - 
to a suit. The discretion is absolute. In 
this case the real contesting defendants 
have been made liable for costs together- 
with the other defendants and there is 
nothing improper in lawin such an order. 
In fact, in our opinion, on the facts of ' 
this case the learned Judge would have- - 
been failing in his duty if he had not sad- - 
dled the present appellants with costs. - 
For these reasons we dismiss the appeal. 
with costs. 
D. : Appeal dismissed. 


—— 


RANGOON HIGH COURT 
First Civil Appeal No. 185 of 1935 
May 14, 1936 
Rosgrts, O. J. AND BAGULEY, J. 
AZIMULLAH AND cTHERs—APPELLANTS. 
versus 
MA NYEIN MAY—RESPONDENT 
Promissory note—Suit on, agoinst legal represen- 
tative of deceased person—No proof of independent 
acknowledgment of debt by deceased—Claim should ` 
be scrutinized with great care—Appeal—Lower 
Courts failure to give due weight to evidence—. 
Wrong conclusion—Duty of Appellate Court. f 
-In a case where the plaintif sues the legal repre- 
sentatives ofa decsas2d pərson upon a promissory 
note, and there is no proof of any independent 
acknowledgment by the deczas2d of the existence of ` 
the debt, the Court should scrutinize the claim with 
the gieatest care. In particular, where the plaintiff 
jg not called and the Court has to depend on other” 
evidence, the onus of proof on the plaintiff is’ not 
lightly discharged, and ths validity and due execu-. 
tion of the promissory note must be proved with 
strictness. i 
Although the trial Judge has. certainly had the 
advantage of seing the witnesses, butina particu- 
lar casa he cams to a wrong -conclusion and failed 
to give due weight to parts of the evidence, 
the duty of an Appellate Court in these circum- 
stances is fur each Judge of it to put to himself,’ 
the question, “am I who sit here without those ad- 
vantages, sometimes broad and sometimes subtle, 
which Are the privilege of the Judge who heard and. 
tried the case, in a position, not having those privi- 
leges, to come to a clear conclusion that the Judge 
who had them was plainly wrong? Ii I cannot be 
satisfied in my own mind that the Judge with those 
privlleges was plainly wrong, then it appears to me 
to be my duty to defer to his judgment.” Powell v. 
Streatham Manor Nursing Home (2), relied on. 


F. C.A. from the decree of the Assist- 
ant District Judge, Pegu, dated October 3, 
1935. 

Mr. Hay, for the Appellants. 
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‘Mr. Rauf, for the Respondent. 

Roberts, C. J.-—Although the facts in 
this case took a little {ime to elucidate, 
the matter hasresolved itself into one of 
comparative simplicity though it has been 
complicated by a number of subsidiary 
points which throw light upon the main 
issue. The appellants, who are the legal 
representatives of the deceased Hajee 
Muhammad Kalu, appeal from a judgment 
of the Assistant District Judge at Pegu 
dated October 3, 1935, awarding the plain- 
tiffwho is the respondent in this appeal, 
Rs. 11,550 alleged to be due under a pro- 
missory note drawn in favour of the 
plaintiff on November 24, 1933, by the de- 
ceased. The defendants say that the pro- 
missory note wasa forgery, that it was 
probably made by the husband of tke 
plaintiff, and that it was never executed 
by the deceased atall. Now, it is estab- 
lished that the deceased Kalu was a fairly 
well-to-do man, and no particular reason has 
been given to us why he should borrow, 
or wishto borrow, in November 1933, or 
why, if he wished to borrow, he should 
-not have gone to Chettyars. A question 
has further arisen whether the plaintiff as 
a matter of fact had so much as Rs. 10,000 
on that date which she could have lent to 
Kalu. The plaintiff never gave evidence 
either as to her means oras to the due 
execution of receipt of the promissory note 
by her, and we think thatit is a very 
unsatisfactory circumstance {that she was 
not put into the witness-box. In my opinion 
in a case where the plaintiff sues the 
legal representatives of a deceased person 
upon a promissory note, and there is no 
proof of any independent acknowledgment 
by the deceased of the existence of the 
debt, the Court should scrutinize the 
claim with the greatest care. In perti- 
cular, where the plaintiff is not called and 
the Court has to depend on other evi- 
dence the onus of proof on ihe plaintiff 
is not lightly discharged, and the validity 
and due execution of the promissory note 
must be proved with strictness. (His 
Lordship after discussing «the ‘evidence 
procéeded.) We have very carefully consi- 
dered the authorities which have been 
cited to us by Dr. Rauf who has argued 
his points with the greatest cogency. We 
are of opinion that the case in U. Chinnaya 
v. U Khe (1) has no application here, not be- 
cause itisa case from the Original Side of 
the High Court rather than from a Dis- 


(1) 14 R 11; 161 Ind. Cas, 387; A I R1936 Rang. 
b; 8 R Rang, 472. : 
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trict Judge, but because it is a case of 
limited application based upon earlier 
authorities which must be considered in 
order to understand what the case 
means. The trial Judge has certainly 
had the advantage of seeing the witnesses, 
but we think in this particular . case the 
Assistant District. Judge came to a wrong 
conclusion and failed to give due weight 
to parts of the evidence. Applying the 
test therefore of Lord Sankey in Powell 
v. Streatham Manor Nursing Home (2) 
where he says: 

“The duty of an Appellate Court in those cir- 
cumstances is for each Judge of it to put to 
himself, as I now do in this case, the question, am. 
Iwhosit here without those advantages, sometimes 
broad and sometimes subtle, which are the pri- 
vilege of the Judge who heard and tried the 
case, in a position, not having those privileges, 
to come toa clear conclusion that the Judge who 
had them was plainly wrong ? If I cannot be 
satisfied in my own mind that the Judge with 
those privileges was plainly wrong then it 
appears to me to be my duty to defer to his 
judgment.” 


We think “that, with due respect to the 
learned Assistant District Judge who tried 
this case, in the Court of Appeal, we have 
come to a clear conclusion that though he 
heard the witnessess he did not consider 
or apply satisfactorily the difficult sub- 
sidiary points which should have aided 
him in coming toa decision on the mein 
issue, and we feelthet his firding of fact 
cannot, and ought not to stand. Upon the 
evidence I am of the opinion that it is 
not proved that Muhammad Kalu execut- 
ed this promissory note. That being so 
I think that this appeal ought to be 
allowed with costs. 

Baguley, J.—I agree that this appeal 
should be allowed, but would only like to 
underline one ortwo points. With regard 
to Muhammad Kalu being in need 
of money in November, 1933, I would 
point out that, assuming that a landlord 
has to finance all his tenants, by the end 
of November, practically all his expenses 
are at an end. The tenants have to be 
financed and fed through the ploughing, 
sowing and transplanting season. Once 
the crop has got beyond that stage, there is 
very little finance required, and assuming 
that Muhammad Kalu had 1,00) acresof 
land, Ican see no reason why he should 
require’ Rs. 10,000 merely to enable his 
tenants toreap the crop. (His Lordship 
discussed the evidence and proceed- 
ed.) In my opinion the learned Assistant 
District Judge treated this case as an 


(2) (1935) A © 243;104LS KB 304; 152 LT 
563; 79 S J 179; 51 T'L R 289. 
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ordinary case of a simple promissory note. 
He failed to realise that in a case of 
this kind, where the claim is against the 
estate of a dead man on a debt which 
was never known to any of the heirs until 
some months after the deceased died, 
and adebt for which no acknowledg- 
ment by the deceased himself was even 
suggested, the evidence has got to be 
scrutinized with meticulous care. No doubt 
Azimulla's evidence and actions have com- 
plicated matters, but, in my opinion, there 
are very strong grounds for suspecting that 
he was hand in glove with the plaintiff 
when the claim was first put forward. 
D. Appeal allowed. 


LAHORE HIGH COURT 

First Civil Appeal No. 2172 of 1935 

June 19, 1936 
JAI LAL AND ABDUL RASHID, JJ. 
Sayyad KALANDAR SHAH—DEFENDANT— 
APPELLANT 
versus 

Chaudhri DEVIDAS AND ANOTHER— 
PLAaINTIFFS—RESPONDENTS 

Punjab Regulation of Accounts-Act (I of 1930), 
8. b, Proviso—Act,if has retrospective effect—Mere 
part payment, if amounts to fresh transaction within 
meaning of proviso—No transaction after Act—Act, 
if applies—Interest—No security for loan — Interest 
at Re. 1-4-0 percent. per mensem held fair—Instal- 
ment decree—Deed giving opportunity to debtor to pay 
in instalments—Default—Instalment decree, if can be 
granted. 

The Punjab Regulation of Accounts Act, has no 
retrospective effect as it is clearly provided ins. 5 
that the provisions of the Act shall not apply to any 
loan advanced before the commencement of the 
Act, 

The mere part payment of a debt does not amount 

_ to a fresh transaction within the meaning of the 
proviso tos. 5, and this is clear from the limitation 
imposed upon the application of the Act to the 
transaction which has taken place after the com- 
mencement of the Act. 

The Act hasno application to a case where no 
transaction has taken place between the parties 
relating to the loan in question after the commence- 
ment of the Act. 

Where there was no security for the loan and the 
appellant had inherited the property of his deceased 
brother which he wanted to save for himself by 
executing the bonds in favour of his creditors: 

Held, that the rate of interest at Re. 1-4-0 per cent. 
per mensem was reasonable and within the maximum 
limit now provided for the Punjab for the purposes 
of the Usurious Loans Act. 

Where the debtor was given opportunity in the 
bond itself to pay in instalments but made default 
in their payment and no satisfactory evidence as 
to the financial conditiun of the debtcr is given, 
the case isnotone in whichhe is entitled to a 
provision for payment ofthe decretal amount by 
instalments. 


F, C. A. from the decree of the Senior 
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Subordinate Judge, Multan, dated August 
10, 1935. 

Dr. Shuja-ud-Din and Mr. M. M. Aslam 
Khan, for the Appellant. 

Messrs. Nand Lal Salooja and & L.. 
Puri, for the Respondents. 

Jai Lal, J—The respondents Devi Das 
and Fateh Chand instituted a suit against 
the appellant Kalandar Shah for recovery 
of Rs. 14,154-10-9 claimed to he due on 
two bonds executed by the appellant on | 
February 26, 1930, for Rs. 9,753-10-0, and 
Rs. 4,000, respactively. The amount pay- 
able under these bonds was to carry interest 
at the rate of Re. 1-40 per cent. per men- 
sem. The interest was to be calculated 
from the date on which the default be 
made in the payment of instalments which 
were stipulated to be paid in the bonds. . 
Some payments were admitted to have been 
made by the respondents. They amounted 
to Rs. 3,686. The suit was for the balance 


which was claimed by the plaintiffs to 
be, both principal and interest 
Rs. 14,154-10-9. Both these bonds were 


registered but the appellant denied receipt, 
of consideration and further pleaded 
that interest was excessive. He also claim- 
ed the protection of the Usurious Loans 
Act and pleaded that the piaintiff was not 
enlitled to costs because he had not com- 
plied with the provisions cf the Punjab 
Regulation of Accounts Act. 

The Senior Subordinate Judge has found 
against the appellant on all these points 
and has decreed the suit in full and has fur- 
ther directed thet the decretal: amount 
shall bear interest 2s 6 per cent. per men- 
sem from the date of the decree till pay- 
ment. He has refused to grant instalments 
to the appellant on the ground that there 
was no proof that the defendant was unable 
to pay the amount. The consideration for 
the two bonds was previous debts due to 
the respondents from Jafar Hussain Shah, 
deceased brother of the appellant, and 
Rs. 753-10-0 due from the appellant per- 
sonally. The amount due from Jafar 
Hussain Shah was evidenced by two bonds 
executed by him on March 9, 1924, for 
Rs. 3,000 and Rs. 5,000, respectively. The 
burden of proving want of consideration 
was on the appellant and the Court has 
rightly held that he has given no Satis- 
factory evidence in support of his plea. 
On the other hand, the respondents have 
produced the previous bonds and their 
account books and have proved the 
execution of these bonds by good and re- 
liable evidence. { 


1936 


The main plea of the appellani’s Counsel 

before us, however, was that the lower 
Court should have applied the provisions 
of the Punjab Regulation of Accounts Act 
to this case. That Act came into force on 
July 31, 1931, and, as I have already stated, 
the bonds in suit were executed on Febru- 
ary 26,1930. The Act has no restrospec- 
tive effect asitis clearly provided ins. 5 
that the provisions of the Act shall not 
apply toin any loan advanced before the 
commencement of this Act. The learned 
Counsel, however, relies on ithe proviso to 
this section which is that if any fresh 
- transaction relating to a loan advanced 
before the commencement of this Act is 
made after the commencement of this Act, 
such transaction shall be subject to the 
provisions of this Act. It is contended 
that as after the commencement of the 
Act some payments were made by the 
appellant to the respondents therefore there 
had been some transaction relating to the 
loan after the commencement of the Act 
and to that extent the Act is applicable. 
In my opinion the mere part payment of a 
debt does not amount to a fresh transac- 
tion within the meaning of the proviso to 
s. 9, and thisis clear from the limitation 
imposed upon the application of the Act 
to the transaclion which has taken place 
after the commencement of the Act. If 
the mere payment were held to be such 
a transaction then I cannot conceive how 
“the provisions of the Act can be made to 
apply to a payment alone. In my opinion, 
therefore, the Punjab Regulation of Accounts 
Act has no application to the present case 
as no transaction took place between the 
parties relating to the loan in question after 
the commencement of the Act. 

The other question raised by the learned 
Counsel is that the rate of interest being 
excessive, the lower Court should have re- 
opened the accounts under the provisions 
of the Usurious Loans Act. The trial 
Judge, however, has held that the rate of 
interest is not excessive, on the other hand 
he is of opinion that it is ‘fair, just and rea- 
sonable. With this opinion I agree. 
Having regard to the fact that there was no 
security for the loan and the appellant had 
inherited the property of his deceased 
brother which he wanted to save for himself 
~ by executing the bonds in favour of his 

creditors the rate of interest is reasonable 
and within the maximum limit now provide 
ed for this Province for the purposes of the 
Usurious Loans Act. This limit has been 
_provided in’the case of unsecured loan by 


RAGHUNATH DASS V. PURUSHOTHAM DASS (MADR.) 


845 
the Punjab Relief of Indebtedness Act and 
is fixed at 18% per cent. per aunum, simple. 

The only other question raised on behalf 
of the appellant is that the appellant 
should have been allowed to pay the amount 
of the decree by instalments but he pro- 
duced only one witness who could give no 
satisfactory evidence as to the financial 
condition of the appellant and in any case 
this is not a case in which the appellant 
is entitled to a provision for payment of 
the decretal amount by instalments because 
he had already been given that opportunity 
in the bond andhas made default in the 
payment of the instalments. 

Taking into account all the circum- 
stances of the case, in my opinion, the trial 
Court exercised a fair diseretion in grant- 
ing a decree to the respondents without any 
condition as to instalments. 

I would dismiss this appeal with costs. 

Abdul Rashid, J.—I agree. 

N. Appeal dismissed. 


MADRAS HIGH COURT 
Original Side Appeal No. 34 of 1935 
April 21, 1936 

BEASLEY, C. J. AND GENTLE, J. 
Seth RAGHUNATH DASS HARAK- 
CHAND— APPELLANT 


versus 
Seth PURUSHOTHAM DASS— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXII, 
r. 10 (l)\—Assignment of interest pending suit— 
Application by assignee to be brought on record— 
Discretion of Court to reject application on ground 
of great delay. f 

The Court has fall discretion to allow or disallow 
an application under O. XXII, r. 10 (1), Civil Pro- 
cedure Code, to bring a person as party toa suit in 
place of another. 

Where there was a delay of about 9 years in mak- 
ing the application, their Lordships held that the 
application was rightly rejected. 


S. A. against the judgment of the 
Honourable Mr. Justice Mockett, dated 
November 19, 1935, and passed in the 
exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in Application 
No. 1916 of 1935 in C. S. No. 114 of 1926. 


Judgment.—This is an appeal from the 
refusal of Mockett, J., to accede to an ap- 
plication by the appellant for leave to be 
brought on the record as a party plaintiff 
in C.S. No. 114 of 1926. The application 
is made pursuant to the provisions of 
O. XXII, r.10(1) of the Code of Civil 
Procedure. The claim in the suit is upon 
a judgment and decree obtained in ‘the 


816 
High Court of Hyderabad against the 
defendant, and the grounds of this applica- 
tion are that the appellant is the assignee 
of the plaintiff's rigats against the defend- 
ant in the suit which it is elleged he 


obtained, not from the plaintiff but 
from the plaintiff's assignee, and 
that his position has been so re- 


cognised by the Courts in Hyderabad. It is 
necessary to consider the history of the 
litigation in order to appreciate the position 
correctly and, in so doing we will assume 
the accuracy of the facts which have been 
placed before us. The original debt was 
incurred in 1877 which incidentally was 
‘before the defendant was born. On 
December 19, 1925, the plaintiff obtained a 
decree inthe Courtsin Hyderabad against 
the defendant and on July t8, 1920, the 
present suit was filed, the claim being 
based upon the foreign judgment of 
Hyderabad. We were informed in the 
course of the able argument addressed to 
us by the learned Counsel for the appellant 
that this suit was ready for trial so long 
ago as 1927. On November 20, 1930, the 
plaintiff assigned his decree in Hyderabad 
to one Raja Dhanraj Girji Raja Narsing 
Girji who apparently took no steps whatever 
in the suit in this Court. On March 28, 
1935, the above-named Raja Dhanraj Girji 
Raja Narsing Girji transferred his assigned 
decree to the present appellant who now 
wished to be placed in the position of the 
plaintiff in: the suit. When the appellant 
-obtained this foreign judgment he must or 
‘should have been fully aware of the above 
‘facts and appreciated the very long time 
which has supervened since this suit was 
‘instituted and the totally unnecessary delay 
“which has taken place in bringing it to trial. 
The relevant wording of r.10 (1) of O. XXII, 
etn other cases of an assignment........of any 
interest during the. pendency of a suit, the suit may 


by leave of the Court, be continued DYsescseer the 
“person to or upon whom such interest has come.” 


By the use of the word “may” full discre- 
tion is given to the Court to allow or dis- 
‘allow an application under this rule: Such 
discretion must of course be exercised 
judicially. One can visualise delay, even 
of a year or two, being unavoidable in 
preparing a case for trial; but when, as in 
this suit, some nine years have been 
allowed to pass since (as above stated we 
‘have been informed) ihe suit was ready for 
trial in 1927, we consider it a matter deserv- 
ing of the greatest censure {hat such a dis- 
graceful state of affairs should be permitted 
to existe When a case is ready it-should be 
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prosecuted to trial with the utmost despatch 


and not allowed to lie of the files of the `` 


Court and go entirely to sleep. Such conv 
duct cannot be countenanced nor approved 
by Court, asit would do if it exercised its 
discretion in favour of an application such 
as is now being made. In Likshan Chunder 
Dey v. Nitunjamoni Dassi (1) ab 


page 755“ in the course of the judgment it is ` 


stated: 

“An applicant who invokes the ail of r. 10 of 
0, XXII, is not entitled as a matter of right to an 
order in his favour, regardless of delay or laches, 
The Court undoubtedly has a discretion in the 
matter which must be judicially exercis d.” z 

In the light of tke interminable, un- 
explainable and unnecessary delay and 
dallying since this suit was commenced 10 
years ago and particularly from 1927 when 
it was then ready for trial, we must 
refuse 40 exercise cur discretion in favour 
of this application and -consequently the 
appeal is dismissed with costs. 

The appellant must have been, as we have 
said, fully alive to the above circumstances 
when he obtained an assignment of this 
foreign judgment and alert tothe posilion 
and probable consequences. Having ar- 
rived at this. decision upon: the grounds 
mentioned above, ib is unnecessary for us 
to deal with the other aspects of the case. 
We can only hope that this decision will 
have a salutary effect upon other dallying 
litigants. f 

A. Appeal dismissed. 

(1).27 CW N 755 at p. 758; 80 Ind. Caz, 538; A I 
R 1924 Oal. 188. 


*Page of 27 C W N.-[Ed.] 





LAHORE HIGH COURT 
Civil Revision No. 583 of 1935 
December 18, 1935 
Jat DAL, J. 
TULSI RAM—JUDGMENT-DEBTOR— 
PETITIONER 
versus : 

Firm FLEMING SHAW Co., AMRITSAR 
AND OTHERS —CREDITORS—OpPosITE PARTIES. 

Insoivency—Debtor made insolvent under Punjab 
Laws Act—Order of discharge not obtained — Fresh 
application under Provincial Insolvency Act (V of 
1920)—Maintainability of, when there is no vesting 
order—Application of insolvency under Punjab Laws 
Act (IV of 1872), effect of. 

There is nothing either in the Provincial Insolvency 
Act, or any other provisions of law which debars 
either a creditor or a debtor from procseding by a 


fresh application unaer the Provincial Insol- 
vency Act, even where the debtor hus been 
made an insolvent under the Punjab Laws 


Act and has not yet obtained ag order of dis- 
charge and there is no vesting order and the property 


+ 


hae 
1936 - a 
' outside the province is immune from attachment at 
the instance of the Insolvency Court. Ram Das v. 
Sultan Husain (1), distinguished. 
` ‘The effect of an application of insolvency under the 
provisions of the Punjab Laws Act is that only the 
property in the Punjab can be attached and sold by 
the Court and only the debts of those creditors can 
_ be satisfied out of sale proceeds who have proved 
their debts. Those creditors 
their debts do not get anything out of the sale pro- 
ceeds and theyare not debarred from pursuing the 
ordinary remedy that may be open to them against 
- the debtor and further the debtor has to pay in full 
all the debts proved in the insolvency, even out of the 
property which he may acquire after the order of 
discharge. The scheme of the 
substantially different from the scheme of the present 
Provincial Insolvency Act under which tne entire 
` property of the insolvent after an orderof adjudica- 
tion has been passed, vests in the Court or the 
Receiver, and all the creditors must in order to get 
rateable share-out of the assets of the insolvent prove 
their debts, After an order of adjudication no 
‘creditor is entitled to maintain independent proceed- 
ings forthe realization of his debt. s 
C. R. from an order of the Additional 
District Judge, Amritsar, dated May 4, 
1935. 
Mr. S. N. Bali for Mr. Dov Raj Sawhney, 
for the Petitioner. 
Messrs. Mehr Chand Mahajan and Rat- 
tan Lal Chawla, for the Opposite Parties. 
-— Order.—This is a petition by Tulsi 
“Ram whose application for adjudication 
underthe Provincial Insolvency Act, has 
_been dismissed on the ground that prior to 
the passing of the Provincial Insolvency Act 
of 1907 he was made an insolvent under the 
Punjab Laws Act and he has not up to this 
_ time obtainéd an order of discharge in 
| respect of that insolvency. The relevant 
' přovisions of the Punjab’ Laws Act, are 
` that a pérson whose debts amount to Rs. 500 
or upwards, and any creditor or creditors, 
to whom an aggregate sum of not less 
` than Rs. 500 is due from any such debtor, 
may petition the Insolvency Court that 
the debtor be adjudicated an insolvent, and 
if it appears tothe Court that the debtor's 
liabilities amount to more than Rs. 500, 
the Court may call upon the debtor to 
make a statement of his assets and liabili- 
ties, invite persons claiming to be creditors 
to record claims against the debtor, register 
- such claims and call upon the debtor to 
give reasonable security for his appearance, 
and in default order his confinement in civil 
jail, attach the debtor’s property in the 
Punjah, movable or immovable, and pass 


an order exempting the person and proper- ' 


ty of the debtor from further legal precess, 
pending inquiry and the final order of the 
Court. The debtor in respect of whom the 
order in the above terms has been passed 
is to be deenfed an insolvent. 
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who have not proved - 


Act, therefore, is - 


Si7 
The Act then provides that when the 
sale or administration of the insolvent’s 


property is complete, the Court mey order 
the insolvent to be discharged, on his 
signing an agreement to liquidate, from 
property wliich he may subsequently 
acquire, such portion of his debts as remain 
unpaid. Such order of discharge shall 
preclude any creditor whose claim is 
registered from suing the debtor in respect 
of such claim. Unless it be shown that the 
debtor has acquired property since the 
order of discharge out of which the claim 
might have been defrayed. It is expressly 
provided in the Act, that any order passed 
under it shall not affect the remedy of any 
creditor against the debtor in respect of 
property which at the time of the insol- 
vency of such debtor was not in the 
Punjab. It would thus be observed that 
the ‘effect of an application of insolvency 
under the provisions of the Punjab Laws 
Act is that only the property in the 
Punjab can be attached and sold by the 
Court and only the debts of 
those creditors can be satisfied 
out cf sale proceeds who have proved their 
debts. Those creditors who have not 
proved their debts do not get anything 
out ofthe sale proceeds and they are not 
debarred from pursuing the ‘ordinary 
remedy that maybe open to them against 
the debtor and further the debtor has to 


‘pay in: full all the debts proved in the 


insolvency, even out of the property which 
he may acquire after the order of dis- 
charge. The scheme of the Act, there- 
fore, is substantially different from the 
scheme of the present Provincial Insolvency 
Act under which the entire property of the 
insolvent after an order of adjudication 
has been passed, vests inthe Court or 
the Receiver,’ and all the creditors must 
in order to get. reteable share out of the 
assets of the insolvent prove their debts. 
After an order of adjudication no credi- 
tor is entitled to maintain independent 
proceedings for the realization of his debt, 
In Ram Das v. Sultan Husain (1), it was 
held that after an order of adjudication has 
been made under the Provineial Insolvency 
Act, and the insolvency proceedings are 
pending in Court, no fresh application for 
the adjudication of the same debtor lies. 
This ruling, however, applies only to an ad- 
judication which has been made under the 
Provincial Insolvency Act and itis not 
therefore necessary for me to consider the 
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contention of the petitioner's Counsel that 
the law laid down therein is not supported 
by anything in the Provincial Insolvency 
Act, a contention with which, as at present 
advised, I am not prepared to agree. The 
case, however, has no application to an 
order of insolvency passed under the 
Punjab Laws Act, the provisions of which 
are quite different from those of the Pro- 
vincial Insolvency Act, the effect of an 
order of insolvency under the Punjab Laws 
Act being limited as indicated by me 
above. There is no vesting order and 
the property outside the province is 
immune from attachment at the instance 
of the Insolvency Court and all the credi- 
tots are not bound to prove their debts 
and are not debarred from taking any 

action for the recovery of their debts. [ 
am of opinion that under the , circum- 
stances there is nothing either in the 
Provincial Insolvency Act, or any other 
provisions of law which debars either a 
creditor or a debtor from proceeding by 
a fresh application under the Provincial 
Insolvency Act, even where the debtor 
has been made an insolvent under the 
Punjab Laws Act and has not yet ob- 
tained an order of discharge. I accept this 
petition and set eside the order of the 
Courts below and remand the case to 
the Insolvency Judge with directions to 
proceed with the application for adjudi- 
cation in accordance with law. There 
will be no order as to the costs of this 
appeal. 

Petition accepted. 


—_—_—— 


NAGPUR HIGH COURT 
Civil Revision No. 207-B of 1933 
February 10, 1936 
Boss; J. 
DEVIDAS—APPLICANT 
versus 


NILKANTAHRAO—OppositTE PARTY 

Civil Procedure Code (Act V of 1908), s. 115— 
Jurisdiction, what is—Court deciding starting point 
of limitation—Order, if revisable—Test for appli- 
cability of cl. (0), s. 115—Decision as to starting 
point of limitation, , if falls within cl. (œ). 

Jurisdiction, is entirely independent of the man- 
ner of its exercise. The former involves the power 
to act at all, and is independent of the decision 
reached in the exercise of that power. The latter 
is confined to “the authority to act in the particu- 
lar way in which the Court does act.” The 
boundary between an error of judgment and the 
usurpation of power is this: the former is rə- 
versible by an Appellate Court within a certain 
fixed time and is, therefore, only _ voidable, 
the latter is an absolute nullity. Where the 


. . Ad 
DEVIDAS V. NLKANTHRAO (NAG.) 


16410 
Court has only decided the starting point of limita-. 
tion, it isa matter which it has eve1y power to do 
and the order is not, therefore, open to revision. 
Hriday Nath Roy v. Ramchandra Barna Sarma (8% 
and Amritrav Krishna Deshpande vw Bulkrishna 
Ganesh Amrapurkar (9), relied on. 

Even cl. (e) cf s.115, Civil Procedure Code, 
cannot be invoked “when the question of jurisdic- 
tion is not involved”; or at least a question of pro- 
cedure for exsmple, proczeding inthe absence of a 
necessary party tothe suit. It must be something 
independent of the decision itself; an irregularity or 
illegality inthe manner of arriving at it, not in the 
conclusion reached. A good working test would be 
if the decision had been the other way, would 
the illegality still be there? If not, the flaw 
must lie in the decision, and not in the manner 
in which it is reached. Consequently it would not 
be revisable. It is possible this test would not work 
in every case. But where it does, it would be deci- 
sivas. Where the only matter which can be said to 
relate to jurisdiction is the decision as to the nature 
of ths suit, it is ons of a civil nature cognizable 
by the Court, then that decision, whether on the 
question of limitation, or the character of the suit, 
or the starting point of limitation, is not revise 
under s. 115. Balakrishna Udayar v. Vasudeva 
Ayyar (3), Shew Prosad Bunshidhur v, Ram Chun- 
der Haribux (11) and Umed Mal v. Chand Mal (12), 
1eferred to, Laxmandas v. Chunilal (1), distinguish- 


ed. 

Mr. D.T. Mangalmoorti, for the Appli- 
cant. 
‘Messrs. V. K. Rajwade and W. B. 
Pendharkar, for the Opposite Party. 

Order.—Does a civil revision lie on a 
question of limitation? That is what I have 
to decide now among other things. The 
defendant whois the applicant before me 
contends it does, the plaintiff, that it does 
not. The former relies on Lawmandas v. 
Chunnilal (1), the latter, on Duri v. 
Mohanlal (2). The issue between them 
was referred to a Full Bench of the Judicial 
Commissioner’s Court which decided that 
both rulings are right, and that the - appar- 
rent conflict between them does not exist. 
We are, therefore, back where we were 
when we started in so far as it still has to be 
decided whether Laamidas v. Chunnitlal (1) 
or Duriv. Mohanlal (2) applies to the facts 
of this case. 

The question arises in this way. One 
Hossain Naik who cwned two houses mort- 
gaged them to the plaintiff several years 
ago, and later sold them to the defendant, 
who undertook to satisfy the mortgage. 
This was on Seplember 22, 1922. In the 


“same year the defendant demolished the 


house and removed most of the materials. 
After this, in the year 1930, the plaintiif 
sued on his mortgage, and obtained a 
preliminary decree for foreclosure on 

(l) 27N LR 25l; 130 Ind, Cae, 145; A I R 1931 


Nag. 17; Ind. Rul. (1931) Nag. 49, 
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January 29, 1931. It was made final on 
April 16,1932, but the plaintiff was natural- 
ly unable to obtain possession, as the 
property no longer existed. He, therefore, 
instituted the present suit for compensation. 
It was filed on January 10, 1933, and is 
obviously beyond time if the date of the 
demolition is the starting point of limite- 
tion. The plaintiff contends itis not. He 
says he had no right to possession till he 
obtained his final decree for foreclosure on 
April 16, 1932, and so, that must be the 
starting point. The lower Court agreed 
with him, and decided the preliminary 
issue on this point in his favour. 


< Tt is not clear which Article of the Indian 
Limitation Act the learned Judge has 


applied. He holds that neither Art. 48 nor - 


49 can apply, because they- bath con- 
template a suit by a person having a right 
to possession. But he does not say which 
Article would apply in their pisces, 
although he holds in the alternative that, 
even if they applied, the suit would still 
be in time, as limitation would not com- 
mence till the plaintiff's right to possession 
accrued on April 16, 1932. However, I need 
not pursue this further, for it sems to have 
been accepted throughout that, whatever 
‘the right Article may be, the suit would be’ 
within time, if limitation runs from April 16, 
1932, and beyond time, if it does not. The 
question really turns on the character of 
the plaintiff's right, and the nature of his 
Pa The lower Court's view isthat 
toe 
house, arid removing the materials, was 
not wrongfulin its inception, because he 
had purchased the house, and so had the 
right to repair and rebuild it, but that it 
became wrongful on the date of the final 
decree, when he neither replaced what 
he had removed, nor rebuilt what he had 
dismantled. | 


The contention on behalf of the defend- 
antis that an act which was rightful in 
its inception cannot become wrongful later. 
If it is wrongful, it must have been so 
from the beginning, and consequently 
limitation would run from the date ofthe 


act itself. The argument on the other side. 


is that the lower Court evidently regards 
the matter as one of conversion, and in 
that view of course itis right in holding 
that there is nothing wrong in a man doing 
‘what he likes with his own property, even 
if itis mortgaged. The cause of action in 
such a case is not the demolition and 
removal, but the refusal to hand over the 
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defendant's act in demolishing the’ 


49 
property when the plaintiff's right to it 
accrues. o 

NowI am not here to consider which of 
these views is correct, or whether either of 
them is right. The plaintiff has brought a 
certain claim, and the lower Court considers 
he has alegal right to it, and that itis 
within time. Their Lordships of the Privy 
Council have pointed out in Balakrishna 
Udayar v Vasudeva Ayyar (3), that s. 115 of 
the Code of Civil Procedure 

“applies to jurisdiction alone, the irregular 
exercise, or non-exerciss of it, or the illegal assump- 
tion of it. The section is not directed against con- 
clusions of law or fact in which the question of 
jurisdiction is not involved.” 

If no such question is involved, then 
however wrong ihə decision may bey 
whether on facts or law, it is final so far as 
a Court of revision is concerned: Amir 
Hassan Khan v. Sheo Bakhsh Singh (4), 
Muhammad Yusuf Khan v. Abdul Rahman 
Khan (5), Malkarjun v. Narhari (6) and 
Rajwant Prasad Pande v. Ram Ratan Gir 
7). 

Or my opinion there can be no doubt 
that the lower Court had jurisdiction to 
decide the ma'ters at issue between the 
parties in this case. Ths distinction 
between an exercise of jurisdiction, and the 
existence of jurisdiction hes been lucidly 
explained by Mookerjee, A.C. J. in Hriday 
Nath Roy v. Ram Chandra Barna Sarma 


): 

“The authority to decide a causa at all and not 
the decision rendered therein is what makes up 
jurisdiction; and when there is jurisdiction of the 
person and subject-matter, the decision of all other 


questions arising in the cassis but an exercis3 of 
that jurisdiction.” 

This list ig not exhaustive. It isexplained 
in an earlier passage that considerations 
about the place of suing, the value of the 
suit, and the nature of the subject- 
matter are also fundamental. But given 
these, then “jurisdiction is eatirely in- 
dependent of the manner of its exercise A 
The former involves the power to act at all, 
and is independent of the decision reached 


3) 40 M 793; 40 Ind. Cas. 650; A IR 1917 PO 
AL Ms TA 261; 15A LJ 645; 2P L W 101; 33M. 
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jn the exercise of that power. The latter 
is confined to “the authority to act in the 
particular way in which the Cour? does act.” 
‘The test between tke two is clear, and is 
given in the following words in that judg- 
ment: 

“The boundary between an error of judgment and 
the usurpation of-power is this: the former is 
reversible by an Appellate Court within a certain 
fixed time and is, therefore, only voidable, the latter 
is an absolute nullity.” 


Amritrav Krishna Deshpande v. Bal- 
krishna Ganesh Amrapurkar (9) is much to 
the same effect, and limits questions involv- 
ing the existence of jurisdiction to matters 
relating either to “the person, the place, 
or the character of the suit’. ‘These 
decisions have my entire and respectful 
concurrence. I have drawna similar dis- 
tinction between jurisdiction in its funda- 
mental sense, and the powers exercisable 
after an assumption of it in Vithal v. 
Chunnilal (10). In my opinion the Court 
had jurisdiction to decide as it did, and the 
only queslicn is whether it acted illegally, 
or with material irregularity, within the 
meening of e. 115 (ce) of the Code of Civil 
Procedure. 

Here also I em clear the matter is 
circumscribed , by the decision of their 
Lordships of the Privy Council in Bala- 
kriskna Udayar v. Vasudeva’ Ayyar (8). 
Even cl. (c) cannot be invoked “when the 
question of jurisdiction is not involved”; or 
at least a question of procedure as ex- 
plained by Sir Lawrence Jenkins in Shew 
Prosad Bungshidhur v. Ram Chunder 
Haribux (11) for example, proceeding in 
the absence of a necessary party tothe 
suit: Umed Mal v. Chand Mal (12). It 
must be something independent of the 
decision itself; an irregularity or illegality 
in the manner of arriving at it, not in the 
conclusion reached. A gocd working test 
would appear to be this: ifthe decision 
had been the other way, would tke 
illegality still be there ? If not, the flaw 
must lie in the decision, and not in the 
manner in which it is reached. Conse- 
quently it would not be revisable. It is 
‘possible this test would not work in every 
case. But where it does, it would seem to 
be decisive. In the present case the only 


(9) 11 B 488 at p. 491. 

(10) 31 NLR £12 at p.215; 157 Ind. Cas. 242; AT 
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matter which can be said to relate to 
jurisdiction is the decision, such as it is, 
about the nature of the suit. But under 
whatever head of law the claim may be 
said to fall, there is no doubt it is one ofa 
civil nature cognizable by the lower Court. 
Tem clear then thatthe decision, whether 
on the question of limitation, or the 
character of the suit, or the starting point 
of limitation, is not revisable under s. 115. 

Itistrue Laxmandas v. Chunnilal (1), 
interfered in revision on a question of limita- 
tion. Itis unnecessary for me to decide 
whether this Court is bound by the decisions 
of the Judicial Commissioner's Court: In 
Ma Mya v. Ma Thein (18); or whether 
T agree with the view Laxmandas v. 
Chunnilal (1). The reply from the Full 
Bench in this case explains that the lower 
Court in Laxmandas v.Chunnilal (1), while 
professing to. apply the provisions of s. 14 
of the Limitation Act, actually acted in 
contravention of it. That has not happened 
here. All that the lower Court has done 
has been to decide the starting point of 
limitation, and that it had every power to 
do. Sothe matter does not fall within the 
purview of that decision. 

I desire to meet one more point. It ig 
urged that a question of limitation goes 
to the root of a claim, and ifitis thrown - 
out in the beginning, then parties are 
saved the trouble and expense of conduct- 
ing a litigation doomed to failuré from its 
inception, and the Courts, a useless waste 
of time. There is authority for that view. 
Judges have held that that justifies the con- 
sideration of such questions in revision. 
In my opinion they are wrong. Considera- 
tions of this kind are irrelevent; moreover, 
the argument ignores the other side cf the 
picture. If the applicant fails in revision, 
the parties have been put to an expense, 
which might have been avoided, and the 
time of the High Court wasted in consider- 
ing a case piecemeal. I can see no virtue in 
entertaining an application for revision:in 
interlocutory matters on the score of 
balance of convenience. This case, I may 
add, is an excellent example of that. 

The claim, therefore, falls within the 
purview of Duri v. Mohanlal (2), and not of 
Laxmandas v. Chunnilal (1). The applica- 
tion is rejected with costs, which will not be 
cosis in the suit, and will include those of 
the Full Bench. Pleader’s fee Rs. 50. 
Application rejected, 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 293 
of 1933 
July 31, 1936 
JAMES AND ROWLAND, JJ. 
BAIJNATH SAHU AND ANOTHER 
—DEFENDANTS—APPELLANTS 


versus 
JAIMANGAL PRASAD SINGH AND OTHERS 
—PLAINTIFFS AND ANOTHER—DEFENDANT— 
RESPONDENTS 

Adverse possession—Co-tenants—Definite proof of 
ouster—Necessity of—Res judicata—Finding adverse 
to defendant—Whether can be treated as res judicata 
when suit is dismissed. 

Where a definite act of ouster is not plead- 
ed, a co-tenant must be regarded as being in pos- 
session of his share of the property. In ths absence 
of definite proof of ouster, one co-tenani cannot 
establish adverse possession against another. Bibi 
Zainab v. Muhammad Ayub (1), referred to. 

A finding adverse toa defendant in a suit cannot 
be treated as res judicata if the suit be dismissad 
especially when the finding was not in fact necessary 
for determination of the suit. 

A. from a decision of the District Judge 
of Patna, dated November 28, 1932, revers- 
ing that of the Subordinate Judge of Patna, 
dated April 20, 1931. 

Messrs. Manohar Lal, B. N. Rai, G. P. 
Singh and K. P. Sukul, for the Appellants. 

Messrs. S. M. Mullick and B. P. Sinha, 
for the Respondents. 

James, J.—The suit out of which this 
appeal arises was instituted on the follow- 
ing allegations. Nunnu Sahu had two sons, 
Baijnath Sahu by his first wife and Bundi 
Sahu by his second. After Nunnu Sahu’s 
death Baijnath Sahu and Bundi Sahu enter- 
ed jointly into possession of his property, 
but shortly after his death and before 1927 
the two brothers amicably separated with- 
out partition of property, so that they ceased 
to be members of a joint family, and they 
held the inheritance of Nunnu Sahu as 
tenants-in-common. On July 27, 1927, 
Bundi Sahu sold his half share in a little 
over half an acre of land and three houses to 
the plaintiffs. The plaintiffs instituted this 
suit for partition. , 

The suit was contested by Baijnath Sahu 
who denied that Bundi Sahu was his 
brother and denied that Bundi Sahu had 
any right in the property which he had 
purported to convey by the sale. He further 
objected that Bundi had not been in pos- 
session of the property within twelve years 
of the suit, so ihat any claim of Bundi 
Sahu or tke plaintifis would be barred by 
- limitation. 

The Subordinate Judge found thet Baij- 
nath Sahu and Bundi Sahu were sons of 
Nunny Sahu, but that they had separated and 
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that it had not been proved that this sepa- 
ration had taken place within twelve years 
of the suit. He found ihat the plaintiffs 
had proved the execution of the sale-deed 
and passing of consideration, but as no 
possession on the part of their vendor had 
been proved within twelve years of the date 
of the suit, he held that the suit was barred 
by limitation and that it must b2 dismiss- 
ed. 
On appeal the District Judge confirmed the 
finding of the Subordinate Judge that 
Bundi Sahuiwas the son of Nunnu Sahu, 
but on the question of limitation he held 
that as no definite act of ouster had been 
proved, the possession of one tenant-in- 
common could not be treated as adverse to 
the other, and that, therefore, the suil could 
not be properly regarded as barred by limi- 
tation. He set aside the decree of the Sub- 
ordinate Judge and decreed the suit. 

In discussing the question of the relation- 
ship of Baijnath Sahu and Bundi Sahu, 
each -of the Courts below gave considera- 
tion to the judgment in a suit of 1927. 
One Rainlal Gop had given land in usu- 
fructuary mortgage to Nunnu Sahu. Dipa 
Gop, as the heir of Ramlal Gop, sued Baij- 
nath and Bundi as sons of Nunnu Sahu for 
redemption of the mortgage. Baijnath 
objected that there had been misjoinder of 
parties because Bundi Sahu was not bis 
brother. An issue was framed on this ques- 
tion, on which the decision of the Court was 
that Baijaoath and Bundi were both sons of 
Nunnu Sahu; but the suit wes dismissed 
on the ground that the plaintiff Dipa Gop was 
not the heir of Ramlal Gop, and so he was 
not entitled to sue for redemption. The 
Subordinate Judge ireated this judgment 
as evidence of the fact that the claim was 
asserted at that time by Bundi Sahu. He 
also referred to admissions made by wit- 
nesses which were mentioned in the course 
of that judgment and of another judgment 
as evidence of the fact of relationship. The 
District Judge treated the judgment as 
binding on Baijnath Sahu: but he criticised 
the Subordinate Judge for his reference to 
the statement of the witness taken from that 
judgment. The District Judge rematked that 
it was open to the Subordinate Judge to re- 
cord that in a previous litigation between 
defendant No. 1 and defendant No. 3 it was 
held that defendant No. 3 wasa son of | 
Nannu. . 

Mr. Manohar . Lel cn behalf of tLe appel- 
lant Baijnath Sahu argues that the judg- 
ment should have been regarded as inade 
missible in evidence. Itisnot quite clear 
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whether the learned District Judge regard- 
ed the finding in that judgment as amount- 
ing to resjudicata between Baijnath and 
Bundi ; but if ke did so regard it, he was 
in error because a finding adverse to 
a defendant in a suit cannot be treat- 
ed as res judicata if the suit be dismissed. 
The finding was in factnot necessary for 
the determination of the suit, because if 
the plaintif was not entitled tosue for 
redemption of the mortgage it made no 
difference for the determination of the suit 
whether he had impleaded the true heirs 
of Nunnu Sahu or whether he had not. But 
the finding of the learned District. Judge on 
this question of relationship did not (rest ?) 
exclusively cn this judgment of 1928. He 
apparently regarded the position establish- 
ed by the previous litigation as a point of 
law; and he then went on to discuss the 
question of fact whether the relationship 
had been proved by evidencein the pre- 
sent proceeding. He remarked that a Cart 
Register of the Barh Municipality showed 
that Bundi was the son of Nunnu Sahu. 
This Ex. 3 consisted of the two extracts 
from the register of vehicles maintained 
by the Barh: Municipality under s. 146 of 
the Municipal Act. Under s. 35-of the 
Evidence Act it was admissible as evidence 
if it proved any relevant fact. Mr. Manohar 
Lal argued thatit should not be regarded 
as admissible in evidence at all, because no 
independent proof was given of who made 
the entry or of who furnished the informa- 
tion on which the entry was based. The 
entry proves no more than that two persons 
Baijnath Sahu and Bundi Sahu described 
as sons of Nunnu Sahu were jointly assess- 
ed for tax on a bullock cart in two differ- 
ent years. We cannot presume that the 
description of the ownership of the cart 
was correctly given or that the information 
on which the entry was based was furnish- 
ed by Baijnath Sahu. The entry without 


independent evidence of how it came to be‘ 


made, would indeed have very little cor- 
roborative value. We know that Bundi 
Sahu was setting up a claim to be the 
son of Nunnu Sahu and brother of Baijnath, 
so that unless this entry was made on 
information furnished by Baijnath, it would 
have little or no value as evidence of the 
paternity of Bundi. The learned District 
Judge then proceeded to accept the discus- 
sion of the oral evidence which was made 
by the Subordinate Judge. The learned 
Subordinate Judge has discussed the oral 
evidence of the witnesses forthe plaintiffs 
and the defendants in some detail, giving 
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specific reasons for trusting the evidence of 
ihe witnesses Mangru Mia, Babulal Halwai, 
Bachai Ganreriand Nemchand Teli for the 
plaintiffs, and taking no account of the 
plaintiffs’ witness Sham behari Sahai, so far 
as he professes to know anything of the 
affairs of Baijnath and Bundi. He criti- 
cises severely the evidence of the witnesses 
for the defendants, and gives his reasons 
for regarding their evidence as untrue. 
The learned Subordinate Judge concludes 
this discussion by saying :— 

“Under all these circumstancesI cannot but be- 
lieve the evidence adduced by the plaintiffs’ wit- 
nesses, and hold that the defendant No. 3isalso a 
son of Nunnu Sahu.” . 


The learned District Judge has accepted 
the view of the evidence of these witnesses 
taken by the learned Subordinate Judge 
and in view of the provisions of s. 167 of 
the Indian Evidence Act, it would not be 
proper to remand the case for a decision 
on facts merely because the learned Dis- 
trict: Judge took an erroneous view of the 
legal effect of the judgment of 19/8, or 
rated too highly the value of the evidence 
of the entry inthe Municipal Cart Regis- 
ters. 

Mr. Manohar Lal further argues that the 
suit should betreated as barred by limita- 
tion, since no possession of Bundi Sahu 
within twelve years of the suit had been 
proved. The learned District Judge found | 
that Baijnath and Bundi were brothers who 
were joint at the time of the death of Nunnu: 
Sahu. It was alleged by the plaintiffs’ wit- ` 
messes that there had been a separation ' 
in mess, but not formal partition of the 
property at some time after Nunnu's death. 
The learned District Judge held that as 
no definite act of ouster had been proved, 
the possession of one of the tenants-in- 
common must be treated as possession on 
behalf of both and could not be, in the 
circumstances, treated as adverse. Mr. 
Manohar Lal argues that there is no evi- 
dence of formal partition between the bro- 
thers ; but there is sufficient evidence of 
the fact that they were notjoint in mess 
in the technical sense of the word. It was 
alleged in the plaint that there had been 
a separation but not formal partition of 
property and that the appellants were tenants- 
in-common. This allegation wasnot speci- ` 
fically denied in the written statement and 
indeed the form of defence which Baijnath 
put forward, made it impossible for him 
todeny specifically that there had been 
separation of any kind ; becguse his case 
was that, so far from having ever been - 
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joint, there had never been any connection at 
all between himself and Bundi Sahu. When 
he failed to establish this defence, the 
averment of the plaintiffs was left uncon- 
tradicted, that there had been separation 
but without division of the property. That 
being so, the learned District Judge was 
right in holding that since there was no 
definite proof of ouster, the defendant 
Baijnath Sahu could not establish adverse 
possession against his co-tenant: Bibi 
Zainab v. Muhammad Ayub (1). The de- 
fendant Baijnath ought to have pleaded 
a definite act of ouster ; but since a definite 
act of ouster has not been pleaded, the 
co-tenant must be regarded as having been 
in possession of his share of the property. 

Lastly Mr. Manohar Lal argues that the 
Court below should have treated the aliena- 
tion as invalid from the beginning on the 
ground that Bundi was joint with Baij- 
nath Sahu at the time when it was made. 
This point, as Mr. S. M. Mullick objects, 
was not raised at any stage of 
the litigation, and it was not taken in the 
grounds of appeal. It is enough to say 
that for the establishment of this point 
Mr. Manohar Lal would rely on the evidence 
of the plaintiffs’ witness Shambehari Sahai 
whom the learned Subordinate Judge point- 
edly omitted when he was discussing the evi- 
dence of the witnesses regarding relation- 
ship, thereby implying that he placed no 
reliance upon his evidence. 

I would affirm the decree of the lower 
Appellate Court and dismiss this appeal 
with costs. 

Rowland, J.—I agree. 

N. Appeal dismissed. 


(1) 17 P L T 366; 161 Ind. Cas. 331; A I R 1936 Pat. 
136; 2 B R 324; BRP 443. : £ 


| MADRAS HIGH GOURT 
Civil Revision Petition No. 1431 of 1934 
April 24, 1936 
VENKATASUBBA Rao, J. 
BONDALAPATI KANYAKA PARAMES- 
WARAMMA—PLAINTIFF—PETITIONER 


VETSUS z 
MANDAVA VENKATARAMAYYA AND 
OTEERS—DEFENDANTS— RESPONDENTS 

Provincial Insolvency Act (V of 1920), s. 28— 
Decree against Hindu father—Attachment of son's 
share—Subseguent insolvency of father—Receiver, 
eee entitled to sell son's share—Decree-holder’s 
rights. 

When an attachment has been effected of the son's 
share before the father's adjudication as insolvent 
there is no power of disposal of the son's property . 


which can page to and vest in the Receiver and tho ‘ 
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Official Reesiver ıs not entitled to sell the son's 


share. o 

Where the Official Receiver in whom the father's 
share vested on his adjudication sold not only the 
father’s interest but also that of the son afler a 
decree-holder had attached the son's share : 

Held, that the position was not altered by reason 
of the mere fact that what was immovable property 
had been converted into mofey and the decree-hol- 
der was entitled to so much of ths sale proceeds in 
the hands of the Receiver as represented the song 
share. Official Receiver, Coimbatore v. Arunachal- 
lam Chettiar (2), relied on. 


C. Revn. P. under s. 115 of Act V of 
1908 praying the High Court to revise the 
order of the Court of the District Munsif 
of Masulipatam, dated March 8, 1934, and 
madein E: P. No. 653 of 1933 in O. S, 
No. 379 of 1932. 

Mr. A. Lakshmayya, for the Petitioner. 

Mr. Venkataramayya, and 6 others, for 
the Respondents. 

Judgment.—The question raised is, 
whether the father’s adjudication defeats 
the decree-holder's rights in respect of the 
sons’ share in the property. The attach- 
ment was of the lands, that is to say, of the 
interests not only of the father but also of 
the sons. Subsequent to the attachment, the 
father was adjudicated an insolvent. It has 
been held in Seetharama Chettiar v. The 
Official Receiver, Tanjore (1), and isnow 
settled law, that what passes to the Receiver 
on a fathers adjudication is not only 
the father’s share in the property but also 
his power of disposal, under the Hindu 
Law; over the shares of the sons; it is 
equally clear that when the sons’ shares 
are attached, the attachment puts an end 
to the father’s power of disposal. When 
therefore an attachment has been effected 
of the son’s shares before the father’s 
adjudication, there is no power of disposal 
which can pass to, and vest in, the Re- 
ceiver. 

What happened in the present case, that 
the Official Receiver, in whom the father’s 
share vested on his adjudication, sold 
not only his interest in the lands but also 
that ofthe sons. The decree-holder (the 
petitioner) thereupon sought in execution, 
by way of a prohibitory order, to attach 
the money in the Receiver’s hands, repre- 
senting the sale proceeds of the sons’ 
shares in the property. The lower Court, 
upholding the Receiver's objection, has 
held that he is not liable to pay the amount 
to the decree-holder. This conclusion is 
clearly wrong. If the Receiver had not 
intervened, the decree-holder would have 

(1) 49 M 849; 97 Ind. Cas. 825; 5L M LJ 269; 24 
LW 345; (1926) MW N 743; AIR 1926 Mad, 994 
(FB). - ; 
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been entitled to bring to sale the sons’ 
shares and, when tLe sale is effected, to 
receive the proceeds towards his decree. 
How the purchaser of the sons’ shares has 
to work out his rigkts, is a matter with 
which the decree-holder is not concerned. 
The position cannot, in law, be altered, by 
reason of the mere fact that what was im- 
movable property has {been converted into 
money. The Official Receiver, Coimbatore v. 
Arunachalam Chettiar (2), decided by 
Beasley, C.J. and Bardswell, J.) is a case 
on allfours and fully supports my view. 
Instead of the sons’ shares being sold by 
the Court, the Official Receiver sold them 
wrongfully in my judgment and that cir- 
cumstance cannot deprive the judgment- 
creditor of his right. I must, therefore, set 
aside the lower Court’s order and hold that 
the petitioner is entitled to 5/6ths of the 
sale proceeds. The lower Court will ascer- 
tain the amount and direct the Official Re- 
ceiver to pay it to the petitioner. 

The Civil Revision Petition is allowed end 
as regards the costs, I direct the Official 
Receiver to pay them personally. He per- 
suaded the lower Court to uphold his ob- 
jection and, as a Public Officer, he ought to 
have either appeared here, io support the 
judgment or intimated in some way, that 
he was not going to oppose the petition ; 
that is why I make him liable for the costs 
personally. 

A. Appeal allowed. 

(2) 66 ML J 412; 148 Ind. Cas. 787; (1934) M W 


x 113; 39 LW 338; A I R1934 Mad. 217;6 R M 
538, 


PATNA HIGH COURT 
Civil Revision Petition No. 79 of 1936 
May 6, 1936 
MacruErson, J. 
KAPILESWAR MAHARANA— 
PLAINTIFF—PETITIONER 
VETSUS 
ABDUL RAHMAN—Derenpantr— 


OPPOSITE PARTY 
Civil Procedure Code (Act V 
0. IK, r.18—Summons duly 
Transfer of suit at defendant's instance— Absence 
on date fixed—Ex parte decree—Case restored on 
appeal—Revision—Held, interference not justified, 
In asuit the defendant was duly served and at 
the defendant's instance, the suit was transferred to 
another Court and a date was fixed for hearing. 
At the hearing the defendant did not appear and 
the suit was decreed ex parte. The defendant appli- 
ed under O. IX, r. 13, Civil Procedure Gade, to set 
aside the ex parte decree on the ground ‘that he 
had no notice of the date fixed for hearing The 
Muneif held that his gross negligence in not 


of 1908), s. 115, 
served on defendant— 
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appearing could not be excused because of his 
reliance upon the wrong advice of his Pleader. On 
appeal by the defendant the District Judge found that 
there was sufficient ground for his non-attendance 
on tha date which was not even fixed for the 
attendance of parties; and allowed th? appeal and 
restored the suit. The plaintiff applied for revision 
urging that inasmuch as the Courts “below did not 
merely decide the question of limitation wrongly but 
did not decide itat all, the case came under s. 115, 
Civil Procedure Code : 

Held, that interference was not justified. The 
action of the Munsif bore a close analogy to 
proceeding ea parte when the defendant is absent 
because the summons had not been served upon him, 
It was not unreasonable to treat the case as practi- 
cally one of non-service of summons on the defend- 


ang. 

C. R. P. from an order of the District 
Judge, Manbhum Sambalpur, dated Janu- 
ary 2, 1936. 

Mr. R. S. Chatterji, for the Petitioner. 

Mr. S. C. Mazumdar, for the Opposite 
Party. 

Order.-—The petitioner brought a suit 
against the opposite party in the Court of 
the Munsif at Jamshedpur and summons 
was served upon the defendant. At the. 
defendant’s instance the suit was transfer- 
red from Jamshedpur to Purulia where it 
was registered on August 15, 1934, and 
September 18, was fixed for hearing. At the 
hearing the defendant did not appear and 
the suit was decreed ex parte. On May 23, 
1935, the defendant applied under O. IX,,. 
T. 13 to set aside the ex parte decree 
on the ground that he had no notice of the 
date fixed for hearing, his Pleader who had 
appeared in the transfer matter before the 
District Judge having infcrmed him that 
notice would be issued on him from the 
Court of the Munsif of Purulia. No notice 
had been issued, and he knew nothing 
of any proceedings or the ex parte decree 
until May 9, when he found his pay attach- 
ed by the order of the Court. 

Tne Munsif of Purulia found that the 
defendant was led away by ihe advice of 
his Pleader that; he would receive notice 
from the Purulia Court of the date fixed but 
that he ought to have made inquiries both 
at Jamshedpur and at Purulia in regard to 
what was happening and he must have been | 
aware of the date. His gross negligence in 
not appearing could not beexcused because 
of his reliance upon the wrong, advice of 
his Pleader. On appeal by the defendant 
the learned District Judge found that there 
was sufficient ground for the appellant's 
non-altendance on September 18, which 
date had been fixed on a date which was 
not even fixed for the attendance of parties; 
the defendant could have had np knowledge 
of any order passed on August 15, and it 
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was not the duty ofa party to attend daily 
in order to ascertain when his case is guing 
to be taken up. He accordingly allowed 
the appeal and restored the suit to the file. 
The order of the District Judge on the facts 
is not and cannot be gainsaid. It is also 
incredible that the defendant who moved 
for a transfer of the suit to Purulia should 
not appear at the Court to which the suit 
had been transferred at his instance. The 
Munsif of Purulia was not well advised in 
the circumstances in hearing the suit ex 
parte. 

But the point upon which the revision is 
sought is limitation. Neither of the Courts 
below dealt with it. Reliance is placed by 
the petitioner on Art. 164, Limitation Act, 
which provides limitation of 30 days from 
the date of the decres or, where the sum- 
mons was not duly served, from the date 
when the applisant has knowledge of the 
decree. It is urged that the summons hav- 
ing been duly served on the defendant the 
period of limitation is 30 days from the date 
of the decree. The opposite party urges 
that by reason of the justice of his case, 
this Court in the exercise of a proper discre- 
tion will not interfere in revision. The 
petitioner's reply is that it cannot be said 
that the case does not come under s. 115, 
Civil Procedure Code, inasmuch as the 
Courts below did not merely decide the 
question of limitation wrongly but did not 
decide it ab all. The circumstances of the 
present case are allogether peculiar, and I 
am not prepared to interfere in revision. 
The action of the learned Munsif bears a 
close analogy to proceeding ex parte when 
. the defendant is absent because the sum- 
mons bas not been served upon him. It is 
not unreasonable to treat the present case 
as practically one of non-service of summons 
on the defendant. Accordingly I discharge 
the Rule. I direct that the costs of the 
application, the appeal and revision (Plea- 
der's fee in the High Court, one gold mohur) 
shall follow the event. 

Ne. Rule discharged. 





MADRAS HIGH COURT 
Civil Revision Petition No. 849 of 1935 
February 19, 1936. i 
VENKATASUBBA Rao, J. 
THOTTAN VEETAN .UNNI MUHAMMAD 
—DEFENDANT—PETITIONER 
Versus 
MALAYILTHOTI MAMMATHEESA'S Sow 
MARAKKARUTTI AND ANOTAER— 


PLAINTIFFS— RESPONDENTS 
Civil Procedure*Code (Act V of 1908),Sch. I, 
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.in writing andas there 
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paras, 20 and 21—Arbitration in penting suit without 
intervention of Court—Unanimous oral award but sub- 
sequent refusal of one arbitrator to sign—Valitity of 
award—Sufficiency of oral award. 

Where parties to a pending suit referred the matter 
to arbitration without the intervention of the Court 
and the arbitrators gave an unanimous oral award 
but on its being reduced to writing subsequently, one 
of them resiling from his decision, refused to sign the 
award : 

Held, that under paras. 20 and 21 of Sch. II, Uivil 
Procedure Code, an award need nob necessarily be 
was a unanimous oral 
award, there was a valid award and effect could be 
given to it. 

The case would be different if the arbitrators 
themselves had contemplated that there wasto be 
no award unless it had been reduced to writing. 
Ram Bilas Singh v. Birich Singh (1), Saulappa v. 
Devehand (2), Tara Prasad v. Raja Singh (3) and 
Amir Bibi v. Arokiam (4), relied on. Har Charan 
Singh v. Mohan Singh (5), distinguished. 

C. R. P. under s. 115 of Act V of 1908 
praying the High Court to revise the order 
of the District Court of South Malabar at 
Calicut,dated March 5, 1935, in C. M. A. No. 19 
of 1933 preferred against the decree of the 
Court of the District Munsif of Manjeri, 
dated September 16, 1931, in O. S. No. 234 
of 1930, 

Mr. P. Govinda Menon, for the Petitioner. 

Mr. D. <A. Krishnavariar, for the Res- 
pondents. 

Judgment.—The arbitration in this case 
was nobin a pending suit; nor was there 
an orderof preference on an agreement 
to refer. The parties had referred the mat- 
ter to arbitration without the intervention 
ofthe Court, and the award having been 
made, the respondents applied to the Dis- 
trict Munsif to give effect to it. Of the three 
groups of clauses of Sch. II, Civil Procedure 
Code, it isthe third, therefore, that is ap- 
plicable. 

The petitioner resisted the application 
on the ground that there was a written 
award on June 7, and that one of the arbi- 
tratora, dissenting from its terms, refused 
to sign it. The contention is, that the sub- 
mission required that the decision should be 
unanimous and that as one arbitrator dis- 
sented, the award was not valid and bind- 
ing. It is unnecessary to consider whether 
this construction of the submission is right 
ornot. Whatthe lower Courts have con- 
currently found is, that on the previous day 


- the arbitrators had delivered an oral una- 


nimons award butthat on its being re- 
duced to writing on the 7th, one of them 
resiling from his decision refused to sign it. 
On that finding, the question arises, was 
there a valid award to which effect could be 
given? | 

Whereas pata, 10 enacts that the arbi- 
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21, which alone govern the present case, 
contain no such provision. True, both the 
last-mentioned paragraphs refer to the 
award being filed in Court which presup- 
poses the existence of a written record ; 
but they do not prescribe as a condition 
of its validity that the award shall be in 
writing. Itis reasonable to hold, having 
regard to the difference in the wording bet- 
ween para. 10 on the one hand and paras. 20 
and 21 onthe other, that the legislature 
intended to prescribe a different rule in 
respect of the awards governed by the last- 
mentioned paragraphs. The case would have 
been entirely different if the arbitrators 
themselves had contemplated that there 
was to be no award unless it had been re- 
duced to writing. In such a case itis im- 
possible to dissociate the decision from the 
writing; in other words, the award does 
not become complete it has been reduced 
to writing and has been signed. 

The cases that have been cited at the 
bar show that this is the view that has 
been consistently taken Ram Bilas Singh 
v. Birich Singh (1), Saulappa v. Devchand 
(2) and Tara Prasad v. Raja Singh (3). 
That an award under the general law need 
not necessarily be in writing, has been de- 
cided in Amir Bibi v. Arokiam (4). In my 
opinion, these decisions lay down the cor- 
rect principle and I must uphold the lower 
Court's view. Mr. Govinda Menon, the peti- 
tioner's learned Counsel, relies upon Har 
Charan Singh v. Mohan Singh (5). But in 
that case the so-called oral award was held 
to be not complete and the final and the 
only award was what was reduced to writ- 
ing. That being so, that case does not help 
the petitioner. 

In the result, the civil revision petition 
fails and is dismissed with costs. 

A. Petition dismissed. 

(1) 11 Pat, 131; 135 Ind. Cas. 518; 12 P L T 733; 
Ind. Rul. (1932) Pat. 38; A I R 1932 Pat. 60. i 

B PTR i935 AN 90; 1521 
1077; 7 R A 425; (1934) AL KETI es 

(4) 34M L J 184; 45 Ind. Cas, 813. 
uD AIR 1935 All. 491; 158 Ind. Cas. 379; 8 RA 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’'S COURT 

Civil Revision Petition No. 95 of 1936 

June 4, 1936 
MIDDLETON, J. C. 
AMOLAK RAM AND ANoTaER—PETITIONERS 

VETSUS . 

MOHAMED ALI—OpPpPos5ITg Party. 


Revision—Assignee of creditor getting money decree 
against debtor—Defence of payment—No appeal but 
separate suit—Court, if can consider finding as to 
non-payment and pass declaratory decree—Kevision, 
competency. 

In a suit by an assignee of a creditor against the 
debtor a simple money decree was passed in spite of 
the defence of payment. But the debtor did not 
appeal against it. Subssquently the debtor filed a 
suit claiming that the decree obtained against him 
was by fraud. Onthe dismissal of the suit by the 
trial Court, the debtor went in appeal : 

Held, that the Appellate Court could not re-con- 
sider the finding as to payment and had no jurisdic- 
tion to find that payment had been made and to grant 
the declaratory Neocte in the debtor’s favour, par- 
ticularly when theie was no credible evidence to sup- 
port such a finding, and in such a cass revision was 
competent. 


Mr. Raja. Singh, for the Petitioners. 
Kazi Abdul Wahab, for the Opposite 
Party No. 1 (Plaintiff). 


Order.—Amolak Ram alleging that 
Amir Chand had sold him a bond executed 
in the latter's favour by Mohamed Ali, 
brought a suit against Mohamed Ali and 
Amir Chand and obtained a simple money 
decree against Mohamed Ali on the 
strength thereof. Mohamed Ali did not 
appeal. Subsequenily Mohamed Ali brought 
the present suit against Amolak Ram, 
Amir Chand and Malik Wazir Khan alleg- 
ing that on the same date that he executed 
the bond, Amir Chand had also executed 
a document showing that Malik Wazir 
Khan (a relation of Mohamed Ali) had 
deposited gold with him as security for the 
bond transaction and that he would return 
this gold to Malik Wazir Khan upon receiv- 
ing payment in satisfaction of the bond, 
and claiming that by concealing the exis- 
tence of this latter agreement, Amolak 
Ram and Amir Chand had obtained the 
decree in Amolak Ram's favour by fraud. 

The trial Court dismissed the suit. 
Mohamed Ali appealed and the Appellate 
Court reversed the order of the trial Court 


‘and granted a decree with costs as prayed for 


by Mohamed Ali. Amolak Ram and Amir 
Chand now come up in revision. Counsel 
for the petitioners relies upon the fact 
that in the previous suit before the issues 
were struck, Mohamed Ali admitted execu- 
tion of the bond, but alleged payment in 
satisfaction thereof thus causing an issue 
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to be struck as*to whether he had paid” 


or not. No evidence being produced, the 
issue was given against Mohamed Ali 
defendant and the decree naturally fol- 
lowed in Amolak Ram’s favour. Counsel 
urges that. in the presence of that issue 
and decision the Appellate Court had no 
jurisdiction to find that payment had been 
made and to grant the present decree. 
On examining the appellate judgment I 
find that the only point which led the Ap- 
pellate Court to grant a declaratory decree 
was that Amir Chand ag a witness alleged 
that he had returned the gold to Malik 
Wazir Khan prior to selling the bond to 
Amolak Ram. On examining the record 
of the present suit I find that the plaintiff 
Mohamed Ali in his plaint alleged that 
this gold is still with Amir Chand and 
that in his written pleas Amir Chand did 
not deny this allegation, so that his state- 
ment as witness was opposed to the admis- 
sion in his pleadings. The Appellate Court 
proceeding on the assumption that Amir 
Chand did return the gold before selling 
his -bond, has held that he must have 
done so because he had already received 
payment on the bond, and coming to this 
finding immediately reversed the decision 
of the triat Court. Counsel for the res- 
pondent has urged before me that his client 
Mchamed Ali knew nothing whatever about 
the transaction between Malik Wazir Khan 
and Amir Chand at the time that Amolak 
Ram brought his suit and that hence in 
failing to reveal that transaction, Amir 
Chand and Amolak Ram practised deceit 
upon the Court. 

This position I find to be totally un- 
tenable, for it implies that the transac- 
tion between Amir Chund and Malik Wazir 
Khan was totally separate and distinct 
from the transaction between Mohamed 
- Ali and Amir Chand. If the two transac- 
tions were entirely distinct, Amir Chand 
and his vendee Amolak Ram had a cause 
of action upon the bond entirely separate 
from the contract between Amir Chand 
and Wazir Khan. Apart from placing re- 
liance upon this argument of Counsel for 
the respondent, it is perfectly clear that there 
was no privity of contract between Malik 
Wazir Khan and Mohamed Ali; it is also 
clear that the Appellate Court has reversed 
the finding of fact arrived at in the first 
suit against the decision of which there 
was no appeal. It was only in view of 
the Appellate Court’s finding of fact that 
it came to the conclusion that there had 
been fraud practised and I agree with 
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Counsel for the petitioners that it exer- 
cised a jurisdiction not vested in it. Fur- 
thermore, J may note that this finding 
of fact was based entirely on an admis- 
sion by Amir Chand in his favour, an 
admission contrary to his own pleadings 
and prima faice one whichis of extremely 
doubtful veracity. It would be natural 
that after Amolak Ram had gota decree, 
Amir Chand would strive in these pro- 
ceedings to suggest that he now has no 
liability towards Malik Wazir Khan who 
was being proceeded against ex parte. 
J, therefore, find that the Appellate Court 
acted without jurisdiction, and that even 
whilst doing so, it relied upon a fact which 
it believed to exist and in support of 
which there was no credible evidence. It 
is clear that Malik Wazir Khan has a 
totally separate cause of action against 
Amir Chand and that Mohamed Ali is not 
affected thereby. Accordingly I set aside 
the appellate order dated January 9, 1936 
and dismiss the present suit with costs in 
all three Courts. 


D Petition allowed. 


MADRAS HIGH COURT 
Appeal Against Order No. 70 cf 1936 
April 6, 1936 

Panprane Row, J. 
KOZHIKOT PUTHIYA KOVILAGATH 
PATINHAREKETTU TAVAZHIVIL 

KUTTIMBATTI THAMBURATTI'S Son 

MANAVEDAN alias UNNI TAMBURAN 
AVLi—PLalntirr—APPELLANT 
versus 
P. K. MANAVEDAN alias CHERIATTAN 
RAJA AVL. AND OTAERS—DEFENDANTS 
Nos. 1 To 5—RESPONDENTS 

Malabar Law—Karnavan—Suit for removal— 
Appointment of od interim Receiver—Permissibility 
—Suit for removal of karnavan appointed by karar 
—Maintainability—Quere. 

In a sujt for removal of a karnavan the Court has 
power to appoint an adinterim Receiver 23 manager 
pending disposal ofthe suit though it is not per- 
missible to appoint a permanent Receiver fiom out- 
side for the management of the properties of a Mala- 
bar tarwad. 

This power should, however, be exercised only 
where the circumstances clearly not only justify but 
also require it as being the only msans of piotect- 
ing the rights of the junior members of the tarwad. 
Mere charges of mismanagement and fraud would 
not be sufficient. They must be established prima 
facie before the appoin‘ment of an ad interim Re- 


ceiver is made. Krishnan Kidavu v. Raman (1), 
referred to. 
Quaere.—Whether a manager appointad by a 


family karar who is not also the de jure karnavan 
can be removed from office by the Court. Chindan 
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. Nambiar v. 


ed, 
A. against the order of the Court of the 


Subordinale Judge of South Malabar at 
Calicut. dated January 23, 1936, and made 
in J. A. No. 431 of 1935 in O.S. No. 29 of 


Kunhiramin Nambiar (2), consider- 


1935. 

Mr. K. P. Krishna Menon, for the Appel- 
lant. 

Messrs. T. R. Venkatarama Sastri, D. 
. Govinda Menon and K. Kuttikrishna Menon, 
for the Respondents. f 

Judgment.—This is an appeal frem the 
order of the Subordinate Judge of South 
Malabar at Calicut dated January 23, 1936, 
dismissing an application for appointment 
of a Receiver in respect of the properties 
belonging to Patinharekettu tavazhi of 
Pudia Kovilagam and for a temporary in- 
junction restraining defendants Nos. 2 to 
5 from interfering with the management 
of the Receiver. The application was made 
by the plaintiff in O. S. No. 29 of 1934 a 
suit for removal of ihe managers appointed 
by a karar of 1090 M. E. (1914 A. D.) which 
vested the management of the tavazhi pro- 
perties in five persons, namely, the four 
senior most male membersand the senior 
most female member. Before this karar 
there was another karar in 1895 which ap- 
pointed the senior most male member and 
senior most female member aes managers 
subject to certain restrictions. The tarazhi 
properties were managed under these two 
karars from 1895 till the date of suit, that 
is to say, for nearly forty years. Till 
about 1933 there does not appear to have 
been any serious dissatisfaction with the 
management of the tavazhi properties by 
the karar managers. There wassome diffi- 
culty experienced in paying the mainten- 
ance amounts due to the Junior members 
of the tavazht and several suits were filed 
against the managers for maintenance and 
there was even a suit for removal of the 
managers. Better Counsels, however, pre- 
vailed and themembersof the family came 
to some kind of settlement according to 
which one V. Krishna Menon was appointed 
power-of-attorney agent by all the manag- 
ers to collect the amounts due to the 
tavazhi and to meet the expenses. 

The management by Krishna Menon 
began in July 1933, but soon afterwards 
the senior most female member 
tavazhi who was one of the managers, is 
said to have become dissatisfied with the 
management by Krishna Menon. In any 
case she revoked the authority given by 
her along with the cther joint managers, 
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so far as she was concerned. Thereupon in 
1934 Krishna Menon and the other fuur 
managers instituted a suit for declaration 
that in spite of the revocation of authority 
by the 5th defendant, Krishna Menon was 
still entitled to manage the affairs of the 
tavazhi under the power-of-attorney granted 
to him. That suit was dismissed and dur- 
ing the pendency of the suit Krishna Menon 
himself was apparently unwilling to carry 
on the management on account of the 
obstructions put in his way and he wanted 
to be relieved of his responsibility and was 
willing to hand over the records and mov- 
ables in his possession and to render ac- 
counts. During the pendency of the suit 
it would also appear that three of the 
male managers also went over to the side 
of the lady manager and these four acting 


‘in concert appointed one Ramunni Menon 


as manager in place of Krishna Menon. 

It was at this juncture that the present 
suit was filed by a junior member of the 
tavazhi charging the karar managers with 
various acts of negligence, mismanagement 
and fraud and praying for removal of all of 
them and for taking accounts of the manage- 
ment and for appointment by Court of a 
Receiver as manager. 

The Subordinate Judge appears to have 
been of opinion that it was not competent 
for the Court to appoint an interim Re- 
ceiver so long as there were persons in the 
tavazhi competent to manage the tavazhi 
affairs, and that as the appointment of a 
Receiver permanently as manager was not 
permissible the Court could not appoint 
an interim Receiver for the same purpose 
pending disposal of the suit. He appears 
to have been also of the opinion that as 
under the karar of 1914 it was provided 
that if there was any difference of opinion, 
among the five managers, the voice of the 
majority should prevail, the present dead- 
lock and confusion in the affairs of the 
tavazhi were the result of the attempt of 
one of the five managers backed up the 
agent, Krishna Menon, to defy and 
set at naught the opinion of the majority 
of the managers, that is to say, the remain- 
ing four managers. It was on these grounds 
that the application was dismissed by the 
learned Subordinate Judge and the plaint- 
iffin the suit is the appellant here. The 
question was argued at some length as to 
whether an interim Receiver can be ap- 
pointed for the management of the proper- 
ties of a Marukkatayam group. It is 
curious that there should be lack of clear 
authority on the question. It had not been 


1936 


seriously argued that a permanent Receiver 
can be appointed by the Court from out- 
side for the management of the properties 
ofa tarwad. The right of such manage- 
ment is one whichis vested by birth and 
such aright can only be lost either by re- 
nunciation or when the person who has 
such a right is removed from office by a 
decree of Court for mismanagement. Another 
exception is where the members of a tarwad 
including the persons entitled to the 
management by right of birth, agree 

among themselves to vest the management 
“if any person or body of persons they think 
fit. If forany reason the agreement be- 
comes inoperative the position would be as 
if there had been no karar at all, and the 
person who is entitled by birth to be the 
karnavan and manager would become en- 
titled to management. 

No doubt in Krishna Kidaru v. Raman 
(1), Seshagiri Aiyar, J., assumes that a Recei- 
ver can be appointed pending disposal of 
a suit for removal of karnavan from office. 
The appellants Advocate has further made 
some stray references to the general 
powers ofa Court to appoint an interim 
Receiver in cases of a different character, 
but no other authority has been quoted to 
show that an interim Receiver can be ap- 
pointed for managing ihe properties of a 
tarwad pending disposal of a suit for re- 
moval of a kamavan. 

The question, however, cannot be decided 
merely on the basis on which it has been 
decided by the learned Subordinate J udge, 
namely, that because a permanent manager 
or Receiver cannot be appcinted by the Court 
to manage the tarwad affairs, an interim 
Receiver cannot he appointed pending a suit 
for removal of a karnavan ormanager. A 
Receiver can be appointed pending disposal 
of a suit whenever it appears to the Court 
that such appointment would be just or con- 
venient. The Court exercises its powers to 
remove karnavans or managers not as a 
matter of punishment but as a means of 
protecting the interests of the other mem- 
bers of the tarwad and for protecting the 
tarwad properly generally from loss or waste 
by mismanagement. The same reason would 
justify the Court in appointing an interim 
Receiver pending disposal of a suit for re- 
moval of the karnavan for protecting the 
rights of the junior members and to save 
the tarwad property from loss or extinction. 
It would bea futile proceeding to remore 
the karnavan from office after he has had 
sufficient opportunity given to him during 

4) 39M 918; 48 Ind. Oas. 638. 
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the pendency of the suit by the non-ap- 
pointment ofan interim Receiver to dissi- 
pate most of the tarwad property. I am, 
therefore, of opinion, that it is open to the 
Court when the circumstances require it to 
appoint an interim Receiver but at the same 
time I am of opinion, that this power should 
be exercised only where the circumstances 
clearly not only justify but also require it 
as being the only means of protecting the 
rights of the junior members of the tarwad. 
Mere charges of mismanagement and fraud 
would not be sufficient. They must be es- 
tablished prima facie before the appoint- 
ment of an interim Receiver is made. 

In this particular case it cannot be said 
that these charges have been established 
prima facie at this stage. No doubt there 
has been a failure by the managers to pay 
the maintenance allowances of some of the 
junior members but this failure has been 
explained andthe explanation cannot be 
said to be wholly unsatisfactory. It has 
also been established that the karar manag- 
ers omitted to press the claim to mainten- 
ance which the tavazhihad as against the 
present kovilagam. For this omission also 
an explanation has been offered and that 
explanation also cannot be said to be un- 
satisfactory. Nodoubt there is some con- 
fusicn and deadlock in the management of 
the tavazhi affairs at the present moment, 
but this cannot be regarded as being en- 
tirely due to the managers themselves, 

On the whoe Iam of opinion, that a 
sufficiently strong case has not been made 
out for the appointment of an interim Recei- 
ver. The learned Subordinate Judge’s view 
that the present suit is the result of an 
attempt by one of the five managers with 
the assistance of Krishna Menon te defy and 
set ab naught the majority of ihe managers 
appointed by the karar, appears to be not 
withcut foundation. In the view I have 
taken it becomes unnecessary to decide 
whether as a matter of fact the suit is main- 
tainable or not. It was argued by Mr. T. R. 
Venkatarama Sastri that the headnote to 
the Full Benchdecision in Chindan Nam- 
biar v. Kunhiraman Nambiar (2), does not 
correctly represent ihe point that was de- 
cided by the Full Bench inasmuch as the 
Full Bench did not decide in terms that 
any manager appointed by a family karar 
can be removed from office by the Court, 
but only that the Court could remove a 
karnawan who was recognised as such by a 
family karar. The ease decided by the 


2) 41 M 577; 45 Ind. Cas. 26; 34M L J 400; (1918 
wu y N 283; 233 MLT 316;7 L W 543 Œ B). 
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Full Bench was no doubt one in which the 
person sought to be removed from manage- 
ment was “not only the de facto karnavan 
but alsothe de jure karnavan under the 
karar’ (see p. 581*). The question whether 
the present suit is maintainable or not is 
not one for me to decide at this stage. I 
have said what I have said on this point 
merely to avoid any presumption or argu- 
ment being based on my silence on the 
point that the suit is maintainable. I ex- 
press no definite opinion on that point and it 
is not necessary for me to do so, because 
as I have said already the circumstances 
of the case donot justify theappointment 
of aninterim Receiver even if it is assumed 
that the suit forremoval of the managers is 
maintainable. 

Mr. T. R. Venkatarama Sastrion behalf 
of defendants Nos. 2to 5 has offered to de- 
posit into Court whatever sums of money 
may be realised in execution of the decree 
obtained against the Pudia Kovilagam for 
maintenance due to the tavazhi and to be 
subject to all orders of Court regarding the 
disposal of such sums and in particular 
for payment of maintenance allowances to 
persons to whom they are due. There will 
be an order of Court to this effect directing 
defendants Nos. 2 to 5 to deposit into 
Court all such sums as and when they are 
realised and the Court below will be at liber- 
1y to direct as to bow such sums should bs 
utilised. The appeal is otherwise dismissed 
with costs. 

A. Appeal dismissed. 

“Page of 41 M.—[Ed.]. 





PATNA HIGH COURT 

Civil Appeals Nos. 83, 84 and 85 of 1932 

December 5, 1935 
Courtnry-TERRELL, C. J. AND DHAVLE, J. 
SECRETARY or STATH—Desrenpant 

No. 1— APPELLANT 

versus 
LODNA COLLIERY Co., LTD., AND OTAERS 

— PLAINTIFFS AND OTHERS—DIEFENDANTS— 


RESPONDENTS 

Land Acquisition (Mines) Act (XVIII of 1885), 
ss. 5, 6—Object of Act—Restrictions, effect—Law- 
ful imposition of restrictions—Who becomes entitl- 
ed to compensation—Refusal to pay—Government, 
whether liable to pay—Suit for recovery—Limita- 
tion—Article applicable—Licensee legally restricted 
over part of area—Licensee liable to pay minimum 
royalties and rate of profit—Licensor's claim, if can 
be postponed till particular coal required—Measure 
of compensation—Payment to one, whether defenze 
against claim by another — Arbiiration awarding 
lump sum compensation—Award, if can be examin- 
ed subsequently—Compulsory acquisition of under- 
ground coal—S, 23 (2), Land Acquisition Act (I of 
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1894), whether applies—Parties, if can agree as to 
amount of compensation—Civil Procedure Code 
(Act V of 1908), s. 35, O. XLI, r. 22—Costs—Dis- 
cretion—Cross-objection on order of costs—Limitation 
Act (IX of 1908), Sch. I, Arts. 2, 120—Art. 2, ap: 
plicability. 

The object cf the Land Acquisition (Mineg) Act, 
js thas all persons interested shall be compensated 
when the person entitled to work the mines has 
been restricted. The compensation is not limited to 
the actual worker but to all persons having interest 
jn the mines or minerals unworked or ungotten. 
Smith v. Great Western Ry. Co. (1), referred to. [p. 
863, col. 1.] 

The effective part of the declaration is the res- 
triction and this would have effect against the whole 
world. The effect of ss. 5 and 6 of the Land Acqui- 
sition (Mines) Act, ic merely _ to provide that the 
restriction shall not be imposed unless the Govern- 


ment shall be willing to compensate all persons 
jnterested. The obligation to compensate follows 
upon the imposition ofthe restriction and is not 


dependent on an announcement by the Government 
that they are willing to pay such compensation. 
Moreover, it hardly lies in the mouth of the Gov- 
ernment to claim protection from the obligation to 
compensate by alleging the irregularity of their 
own conduct. |p. 863, col. 2.] 

Once restriction is lawfully imposed under ss. 5 
and 6, compensation becomes payable to persons 
interested and the cause of action arises if the 
public authority refuses to follow the procedure for 
ascertaining such compensation or refuses to pay 
such compensation if awarded. The compensation 
is payable from the moment the restrictions are 
imposed notwithstanding that the right to enforce 
the payment by recourse to the Civil Court does not 
aris> until the compensation is refused by the public 
autkority. To such a case Art. 120 of the Limita- 
tion Act, with a six years period is applicable. 
Bentley v. Manchester Sheffield and Lincolnshire 
Ry. Co. (6) and Secretary of State v. Guru Proshad 
Dhur (15), referred to. [p. 864, col. 2; p. 865, col. 1.) 

A licensee from a lessor of mining leasa was 
legally restricted from working the coal under a 
particular area out of the entire area conferred 
under his license. The licensee was liable to pay 
ate of profit and minimum royalty to licensor : 

Held, that both the licensor and the licensee were 
entitled to statutory compensation. Under such cir- 
cumstances, it was no defence to the claim by the 
licensor, to say that until the particular coal was re- 
quired, the licensor had no grievance and that other 
area could be worked and he would get his royalty, etc., 
aat of it. Eden v. North Eastern Ry. Co. (7), refer- 
red to. 

Compensation jointly payable to the working lessee 
and other lessees and persons interested in the mine . 
or mineral unworked or ungotten or working of which 
js restricted, cannot exceed in the aggregate the 
value of the coal so raised and sold, less the work- 
ing costs. Eden v. North Eastern Ry. Co. (7), refer- 
red to. [p. 865, col. 2.] 

The payment by the Secretary of State to one 
claimant (person immediately entitled to work mine) 
of the whole value of the coal does not constitute a 
defence against a claim by another claimant who 
has lost his profit by reason of the restriction even 
though such claimant be overpaid. Barnsley Canal 
Co. v. Twibell (8), referred to. [tbid.] 

Where asa result of an arbitration, a lump sum 
js awarded as a compensation toa claimant, it is not 
permissible, subsequently, to go into evidence to ex- 
plain the award. Attorney-General for Manitoba v. 
Kelly (10), referred to. e 
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When coal underground is acquired, the compul- 
sory acquisition gives to the royalty owner an im- 
mediate instead ofthe deferred payment which he 
would otherwise receive. Ths circumstances are very 
different from those which surround a compulsory 
acquisition of land ands, 23 (2), Land Acquisition 
Act, ie clearly inapplicable. Prompt instead of de- 
ferred payment of royalty cannot be considered as 
a grievance. [p. 867, col. 1.] h 

Costs are in the discretion of the Court and prc- 
vided that there was material for the exercise of 
this discretion, an Appellate Court cannot interfere 


even in the absence» of specific reference to it by the ` 


lower Court. Donald Campbell & Co. v. Pollak (13), 
referred to. [p. 867, col. 2.] 

No cross-objections can be urged in appeal against 
an order for costs. Chanda Bibi v, Mohanram Sahu 
(16), referred to. 

Notwithstanding the provisions of s. 6, Land 
Acquisition (Mines) Act, the parties will be compe- 
tent to enter into an agreement asto the amount 
of compensation and the agreement so made can be 
enforced in the ordinary way. Fort Press Co, Ltd. 
v. Municipal Corporation of City of Bombay 
(12), referred to. [p. 869, col. 2.] 

The object cfthe Art. 2, Limitation Act, is the 
protection cf public officials who, while bona fide 
purporting to act in the exercise of a statutory 
power, have exceeded that power and have committed 
a tortious act; it resembles in this respect ths Eng- 
lish Public Authorities Protection Act. If the act 
complained of is within the tems of the statute, 
no prctsction is needed, for the plaintiff has suffered 
no legal wrong; the protection is re:ded when an 
actionable wrong has been committed and to sccure 
the protection there must ba in the fist place a 
bona fide belief by the official that the acs com- 
plained of was justified by the statute, secondly the 
act must have been perfoimed under colour of a 
statutory duty, and thirdly the act must be in itself 
a tort in order to give rise to the caus: of action. 
It is against sachactions for tort that tha statute 
gives protection. The article has no application to 
suits to recovar statutory compensation independen:- 
ly of any question of tort. Sunderji Shivji v. Secre- 
tary of State (4), dissented from. {p. 864, col. 1.] 

C. A. from the decision of the Sub-Judge, 
Dhanbad, dated February 17, 1932. 

Sir Sultan Ahmad, Messrs. S. M. Mullick 
and N.C. Ghose, for the Appellants. 

Messrs. N.C. Chatterji, B. N. Mitter, S. 
N. Banerji, Jyotirmoy Ghosh, Sarat Ch. 
Basu, 9. C. Bose and K. N. Moitra, for 
the Respondents. 

l Courtney-Terrell, C. J.—The plaintiffs 
in the suits out of which these appeals 
arise seek to recover from the Secretary 
of State, defendant No. 1 the appellant, com- 
pensation which they say has become due 
to them under certain provisions of the 
Mines Acquisition Act and complain that 
the Secretary of State has declined to fol- 
low the prescribed procedure for assess- 
ing such compensation and has declined 
to pay the statutory or any compensation, 
wherefor they have been compelled to re- 
sort to the Civil Court. The facts as to 
which there is little or any dispute are as 
follows; The Raja of Jharia is the land- 
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lord of a large area. In the year 1894, by 
two documents (Exs. 12 and 12-A) he 
granted a permanent marousi mukarrari 
of the surface and subsoil of 468 bighas 
including the 9:03 acres with which this 
cese is concerned to two persons herein- 
after referred to as Banerji and Laik. 
Banerji and Laik transferred their rights 
to Messrs. Turner Morrison & Co. on 
June 5, 1897, by a document (Ex. 12-B). 
These persons in turn on February 4, 
1928, transferred their rights to the Lodna 
Colliery Co., Ltd., (Ex. 12-D) who in turn 
transferred such rights to the Lodna Col- 
liery Co. (1920), Ltd. on June 6, 1929, by 
Ex. 12-E. 

Banerji and Laik had on April 14, 1896, 
by patta Ex. 13, granted a sub-lease of 
the right to recover minerals (at a cash 
rental and a tonnage royalty with a mini- 
mum), of an area of 190 bighas (including 
the 9°03 acres above referred to) out of 
the said 468 bighas to one Golap Chandra 
Sarkar. This was a perpetual lease. He 
in turn by Ex. 14 granted a sub-lease of 
his subsoil 1ights in the said 190 bighas 
to one Ramlal Singh on September 30, 1899, 
reserving a tonnage royalty with a mini- 
mum. Ramlal Singh by Ex. G-2 granted 
a sub-lease to Bipin Behari Bose who 
carried on business under the style of the 
North Barakar Coal Oo. This lease is 
dated February 4, 1909. The business of 
Bipin Behari Bose was in 1924 converted 
into a- Limited Liability Company and 
since that year has been in possession of 
the mining rights under the said Sarkar. 
The situation in 1920 was that the Lodna 
Colliery Co. (1920), Limited was the mokar- 
raridar of the 468 bighas: Sarkar was the 
lessee of the mining rights in the 190 bighas 
of that area with an obligation to pay 
royalty on the coal raised by him, and 
Bipin Behari Bose was the tenant under 
Sarkar. The E.I. R. Oo., Ltd., had about 
1920 acquired the surface rights in an 
area of 9°03 acres out of the 190 bighas 
beneath which the Sarkars and their as- 
signs or sub-lessees had the working lease 
of the mining rights, and had constructed 
railway sidings thereon. 

Sarkar is now dead, leaving two sons 
Jitendra and Rishendra, who are the plain- 
tiffs respectively in Suit No. 73 of 1930 
which has given rise to First Appeal No. 84 
of 1932 and Suit No. 55 of 1930 which has 
given rise to Appeal No. 85 of 1932. The 
Lodna Colliery Co. (1920), Ltd., is the 
Plaintiff in Suit No. 54 of 1930 which has 
given rise to First Appeal No. 83 of 1932, 
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In this suit the Secretary of State is de- 
fendant No. 1, the North Barakar Coal Co. 
(1920) Limited is defendant No. 2 and 
Bipin Behari Bose is defendant No. 3; the 
two brothers Rishendra and Jitendra Sarkar 
are defendants Nos. 5 and 6,the present 
Raja of Jharia is defendant No. 7, the late 
Raja’s widows are defendants Nos. § and 9 
and the Receiver of the Jharia Raj estate 
is defendant No. 10. The plaintiff Com- 
pany complains, that it has been restricted 
by Government under the Mines Acquisi- 
tion Act from working (through its lessees) 
under this area of 9°03 acres; that the 
plaintiff Company is a person interested in 
that it is entitled to a royally from the 
North Barakar Coal Co., Lid. the Com- 
pany's lessee and that notwithstanding 
the restriction the Government took no step 
to ascertain the statutory compensatizn 
payable tothe plaintiff Company and re- 
fuses to pay any such compensation. In 
Suit No. 73 of 1930, which has given rise 
to First Appeal No. 84 of 1932, Jitendranath 
Sarkar, one of the two sons of Golap Ch- 
andra Sarkar deceased, claims that he also 
is a person interested under the lease of 
September 30, 1899, (Ex. 14) to a share in 
the royalty payable to his father by the 
North Barakar Coal Co., Ltd. Suit No. 55 
of 1930 giving rise to First Appeal No. 85 
of 1932 is a similar suit by Rishendra 
Sarkar for the half-share to which he is 
entitled. In Jitendra’s suit the Secretary 
of State is defendant No. 1, the parties in- 
terested in the Jharia Raj above referred 
to are defendants Nos. 2 to 5 inclusive. 
The Lodna Colliery Co. (1920) Limited, 
plaintiffs in appeal No. 83 of 1932 are de- 
fendants 6, Rishendra Sarkar is defen- 
dant No. 7, Bipin Behari Bose is defend- 
ant No. 8 and the North Barakar Coal Co. 
(1920) Ltd., is defendant No. 9. In appeal 
No. 85 arising out of the suit brought by 
Rishendra Sarkar the same parties appear 
as defendants but Jitendra is in turn made 
defendant No. 5 a 

For an extension ofthe Jharia Damuda 
Branch of the East Indian Ry., the surface 
rights in the area of 9°03 acres out of the 
190 bighas under which the plaintiffs had 
interests as lessors, and under the surface 
of which Bipin Behari Bose had the work- 
ing colliery rights, were acquired by the 
Government in various small instalments. 
On September 19, 1921, Bipin Behari Bose, 
by Ex. G-2, gave notice to the Bihar and 
Orissa Government and to the Agent of the 
Hast Indian Ry. of his intention to work 
the coal mines under the said 9°03 acres. 
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The procedure is governed by the Mines 
Acquisition Act, and under that Act in 
the event ofsuch a notice, if the Railway 
Company or other Government authority 
interested in the surface rights consider 
that the surface is endangered, they are 
at liberty to publish a declaration pro- 
hibiting or restricting work under the area 
in question, and thereupon the persons in- 
terested became entitled to compensation, 
end machinery is provided for estimating 
the compensation. 

The Government did in fact publish a 
declaration. They seem to have been un- 
aware at the time that anyone save Bipin 
Behari Bose (or as he called himself “The 
North Barakar Coal Co.”) was interested 
in the working of the mine. The precise 
form of the declaration is a matter of 
some importance. It is set forth in Ex. 17 
but at the moment it is sufficient to say 
that mine working under the area in ques- 
tion was restricted to the extent that thcse 
working it were compelled to leave large 
quantities of coal for the support of sur- 
face. Bipin Behari Bose then put in a 
claim for compensation on the ground that 
he had lost the profits which would accrue 
to him if he had raised and sold the coal 
which had to beleft to support the sur- 
face. By an agreement between the Go- 
vernment and Bipin Behari Bose, the 
quantitly of coal so locked up was ascer- 
tained at 256,000 tons and the amount of 
profit thereon was assessed by a selected 
arbitrator with the result of an award to 
Bipin Behari Bose of Rs. 1,81,000. There 
is no evidence that the existence of the 
plaintiffs (to whom Bipin Behari Bose had 
to pay royalty) was brought to the notice 
of the Government, or that Bipin Behari 
Bose brought the proceedings to the notice 
of his lessors. The declaration of the Gov- 
ernment was published on March 11, 1927, 
by which time the North Barakar Coal Co. 
Ltd., had taken over the rights of Bipin 
Behari Bose. Anexamination of the dec- 
laration of restriction made by the Govern- 
ment will show that ihe North Barakar 
Coal Co. (1920) Ltd. is treated as the only 
person interested in the working of the 
mines and an expression of willingness to 
pay compensation to the company is re- 
cited, after which the declaration gocs on 
to impose the restrictions. It has been 
contended on behalf of the Secretary of 
State that the declaration does not in ex- 
press terms say that the North Barakar 
Coal Co, Ltd. is the only person entitled 
to compensation, nor does itin express 


1 
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terms say that the Government were pre- 
pared to pay compensation to all persons 
interested and that the restriction takes 
effect as regards the North Barakar Coal 
Co. Ltd., only, and hence that the plaintiffs 
not having been restricted are in no case 
entitled to compensation. We have been 
referred to the terms of the Act which are 
as follows: 

“Section 5. (1) At anytime or times after the 
receipt of a notice under the last foregoing section 
and whether before or after the expiration of the 
said period of sixty days, the Local Government 
may cause the mines or minerals to be inspected 
by a person appointed by it for the purpose; 
and 

(2) If it appears to the Local Government that 
the working or getting of the mines or minerals 
or any part thereof, is likely to cause damage to 
the surface of the land or any works thereon, the 
Local Government may publish a declaration of its 
willingness, either, 

(a) to pay compensation for the mines or mine- 
rals still unworked or ungotten, or that part 
thereof, to all persons having an interest in the 
same; or h ; 

(b) to pay compensation to all such persons in 
consideration of those mines or minerals, or that 
part thereof, being worked or gotten in such man- 
ner and subject to such restrictions as the Local 
Government may in'its declaration specify. 

(3) If the declaration mentioned in case (a) is 
made, then those mines or minerals, or that part 
thereof, shall not thereafter be worked or gotten 
by any person. 

(4) If the declaration mentioned in case (b) is 
made, then those mines or minerals, or that part 
thereof, shall not thereafter be worked or gotten 
by sny person save in the manner and subject to 
the restrictions specificd by the Local Govern- 
ment, 

. (5) Every declaration made under this section 
shall be published in such manner as the Local 
Government may direct. 

Section 6, When the working or getting of any 
mines “or minerals has been prevented or restricted 
under s, 5, the persons interested in those mines 
or minerals and the amounts of compensation pay- 
‘able to them respectively shall, subject to all neces- 
sary modifications, be ascertained in the manner 
provided by the Land Acquisition Act, 1870, for 
ascertaining the persons interested in the land to 
be acquired under that Act, and the emounts of 
compensation payable to them, respectively,” 

The object of the Act is that all persons 
interested shall be compensated when the 
person entitled to work the mines has been 
restricted. In Smith v. Great Western Ry. 
Co. (1), Lord Cairns construing the similar 
provisions of the English Act said: 


“We have a provision that the lessee shall be. 


dealt with and compensated, and that he shall 
not work, We have then a provision that all 
other persons shall be compensated according to 
their interests, and the inevitable conclusion from 
that is, that those other persons who are so com- 
pensated, or who may be so compensated, shall 
not work any more than the lessee might work. 


“Ib would be a matter of astonishment if any Court 


(1) (1878) 3 A O 165;47 LJ Ch. 97; 37 L T 645; 26 
WR 130. A 
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of Equity could hesitate, if that be the construc- 
tion of the Act, in prohibiting those other persons 
who either are to ba or may be, thus compensated, 
from working just as they would prohibit the 
lessee himself.” 

Moreover the conduct of the Government 
clearly shows that the declaration was pub- 
lished under s. 5, sub's. (2) and they had 
an indemnity from the Railway Company in 
respect of any compensation which might 
be payable by reason of the restriction 
[see the letter from the Agent of the Rail- 
way Company to the Ohief Inspector of 
Mines, dated December 8, 1926 Ex. 2 (Z) 
2 at p. 152]. The Railway Company also 
[see letter Ex. 2 (Z) 2 at p. 152 of the 
record] intended that an effective declara- 
tion should be published and that they were 
prepared to indemnify the Local Govern- 
ment. The form of the declaration itself, 
in so far as the restrictions are concerned 
(see p. 155), contains no limitations as to 
the persons ta be restricted from working, 
An attempt has been made to argue fur- 
ther that the compensation to the North 
Barakar Coal Co., was not made under s. 6 
of the Act, but was a private voluntary 
settlement of a dispute, and this attitude 
was taken up in the letter appearing at 
p. 211 from the Secretary to Government 
to the Advocate of the plaintiffs. It is, 
however, admitted in this letter that the 
declaration was published under s. 5, 
sub-s. (2) and, in my opinion, the argument 
is not sustainable. 

The effective part of the declaration is 
the. restriction and this would have effect 
against the whole world. The effect of 
ss.5 and6 is merely to provide that the 
restriction shall not be imposed unless the 
Government shall be willing to compen- 
sate all persons interested. The obligation 
to compensate follows upon the imposition 
of the restriction and is not dependent 
on an announcement by the Government 
that they are willing to pay such compen- 
sation. In short if they care to restrict 
they must also compensate. Moreover, it 
hardly lies in the mouth of the Govern- 
ment to claim protection from the obliga- 
tion to compensate by alleging the irregu- 
larity of their own conduct. The main 
contention on behalf of the Secretary of 


State is that the plaints disclose no cause 


of action and that if the claims are for 
damages suffered by reason of a restrig- 
tion imposed under the Act, Art. 2, Limita- 
tion Act, applies and the suits ar, time- 
barred. The matter ofthe cause of @Clion 
is necessarily boundup with the question of 
limitation, Article 2 is as follows 3 


864 
“For compensation for doing or for omitting to 
do an act alleged to ‘be in pursuance 


enactment in force for the time being in British 
India.” 


The period of limitation is ninety days, 
it is to be counted from the time “when the 
act or omission takes place.” The object 
of the article is the protection of public 
officials who, while bona fide purporting 
to act in the exercise of a statutory 
power, have exceeded that powerand have 
committed a tortious act; it resembles in 
this respect the English Public Authorities 
Protection Act. Ifthe act complained of is 
within the terms of the statute, no pretection 
is needed, for the plaintiff has suffered no 
legal wrong, the protection is needed when 
an actionable wrong has been committed 
and to secure the protection there must be 
in the first place a bona fide belief by the 
official that the act complained of was 
justified by the statute, secondly, the act 
must have been performed under colour of 
a statutory duty, and thirdly, the ect must 
be in itself atort in crder to give rise 
to the cause of action. It is against such 
actions for tort that the statute gives 
protection: seo Geddis v. The Bann Re- 
servoir (2). Article 2 has been construed 
in like manner by the Courtsin India: 
see Shiam Lal v. Abdul Raof (3). My 
attention has been called toa judgment of 
this Court delivered by me in Sunderji 
Shivji v. Secretary of State (4), in which 
another construction was placed upon Art. 2 
Limitation Act. In view, however, of tke 
argument which has been addressed to us 
in this case, 1 am of opinion that the 
construction I then adopted was erroneous. 
These suits are not for damages in res- 
pect of any alleged tort, they are suits 
to recover statutory compensation and the 
Government having admittedly refused to 
take the necessary statutory procedure for 
assessing compensation and having refused 
to pay any compensation are liable toa 
suit by the plaintiff for the direct re- 
covery of that which would have been 
payable had the precedure of the statute 
een followed. The contention that the 
plaintifi’s suit is in respect of a tortious 
act on the part of Government is based 
on para. 15 of the plaint in appeal 


No.83 : 

“The plaintif Ccmpany submit that the said 
declaration was illegal and ultra vires in that 
it did not provide for payment of compensation 

2) (1878) 3 A O 430. : 

(3) AI R 1935 All. 538; 155 Ind. Cas. 131; (1999) 
Cr. Cas. 560; (1935) AL J 459;7 R A 876 (F B). 

(4) 16 P LT 61; 151 Ind. Cas, 995; AIR 1934 
Pat. 507; 13 Pat. 752; 7 R P 148, 
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to the plaintiff Company or to other persons 
(besides defendant No. 2) interested in the said 
mines and that in any view such declaration 
cannot afiect the rights of the plaintiff Company 
to full compensation in respect of the same 
restricticn,”’ s 

The meaning of these words is, in my 
opinion, that the plaintiffs complain not of 
the restriction itself but of the. failure of 
the Government to pay the compensaticn 
which is a liability following upon a 
lawful restriction. The opening words of 
para. 16, 

“The plaintiff Company is a person. interested 
inthe mines of which the working or getting has 
been prevented or restricted and it submits that 
itis entitled to full and proper _ compensation 
in respect of such prevention or restriction, ma 
put the meaning of the claim beyond all 
doubt. A further contention was that the 
word “compensation” includes not merely 
damages for a tort but must be construed 
as including a sum of money to whith the 
plaintiff might be entitled as statutory. 
compensation independently cf eny ques- 
tion of tort. This contention also is un- 
sound. A similar argument was used in 
Fry v. The Cheltenham Corporation (5), in 
which the defendants sought the protec- 
tion of the Public Authorities Protection 
Act. It is true that the words of that Act 
differ slightly from the words of Art. 2 and 
read thus : 

“Where after the commencement of this Act any 
action, prosecution or other preceeding is commenced 
inthe United Kingdom against any person for 
any act done in pursuance or exécution or 
intended execution of any Act of Parlia- 
ment ........ ae 

And the word ‘compensation’ is not used; 
but the meaning of the section is precisely 
similar. The suit was brought to recover 
compensation under the Workmen's Com- 
pensation Act. The Court of Appeal point- 
ed out that the right to compensation was 
astatutory right, that the suit did not 
depend in any way upon tort and that the 
defendants were not entitled to the benefit 
of the limitation. Treating the restrictions 
as having been lawfully imposed, com- 
pensation became payable to persons in- 
terested andthe cause of action arises if 
the public authority refuses to follow the 
procedure for ascertaining such compensa~ 
tion or refuses to pay such compensation 
if awarded: see Bentley v. Manchester, 
Sheffield and Lincolnshire Ry. Co. (6). The 
compensation is payable from the moment: 
ihe restrictions are imposed notwithstand~ 


ing that the right to enforce ihe payment: 
by recourse to the Civil Court does not arise 


(5) (1911) 8LLIKB4 


6) (1891 
2” aa 


1, : : 
3 Ch. D 222; 60 L J Ch 641; 65 LT 
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TT (7) 4907) A © 400; 76L JK B 940; 97 
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until the compensation is refused by the 
public authority, It was argued on behalf 
of the plaintiffs that the refusal to follow 
the prescribed procedure and to pay com- 
pensation give rise to continuing cause of 
action so that there is no period of limi- 
tation. But, in my opinion, this contention 
is unsound and Art. 120 of the Act with 
a six yours period is really applicable. 

On behalf of the Secretary of State it 
was argued that the plaintitis have stipu- 
lated for a minimum royalty only and 
that they could not have compelled the 
North Barakar Coal Company to work the 
coal at all. It is said that the Government 
have merely made a private bargain with 
the North Barakar Coal Company that they 
shall not work the coal but has not pre- 
vented them from paying the minimum 


royalty and as the plaintiffs have no cause ` 


of action against the North Barakar Coal 
Company for refusing to work the coal, 
théy can‘have no claim against the Gov- 
ernment for having induced the North 
Barakar Coal Company to exercise its 
tight to refrain from working. It was 
sought to establish an analogy with the 
case of a patentee who having been grant- 
ed an exclusive license to work an inven- 
tion ata minimum royalty without any 
covenant on the part of the licensee to work 
the invention at all, has no cause of action 
against a third person who induces the 
arranges that 
the licensee shall merely pay the covenant- 
ed minimum royalty. In the case before 
us, however, the licensee was clearly ready 
and willing to work the coal under the 
area in question, and had he done so would 
have heen obliged to pay the royalty and 
having een legally restricted from so 
working, both the licensce and the licensor 
are chiitled to statutory compensation. 

It is ulso argued that the North Barakar 
Coal Company in order to carn the rate of 
profit and pay the minimum royalty it has 
made for some years past need nut imme- 
diately work this particular coal area bub 
might work the other coal in the minc and 
that until this particular coal is required, 
if at all, the plaintiffs have no grievance 
for they will get their minimum royalty. 
Dealing witha similar argument in den 
v. North Eastern Ry. Co. (7), at p. 403* 
Lord Loreburn, L. G. said : 

“Icannot think that sucha principle could be 
defended. It would make tha measure of pay-~ 
ment depend uponthe size of the coal-field, and 


L T 954; 
71 d P 450; 23 TL R 685; 51S J 623, _ 
“Page of (1007) A QE] TT 
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the length of the term. If it were applicd to 
building land worth £200 an acre over all, the sum 
payable for a small part of it taken compulsorily 
might be much less than the selling value on the 
plea that the whole ofthe land would not be sold 
for building at once, and that it wasto be assumed 
the plot compulsorily taken would have been the 
lastto be sold for building. Whether the land is 
‘taken’ or is ‘used’ within the meaning of the Act 
seems to mea matter indifferent. The value must 
in either case be paid.” 


Ihave now to deal with the measure of 
compensation payable to the plaintiffs. The 
suits are brought not for compensation in 
respect of damage to the reversion of the 
lease and the sub-lease, butin respect of 
the loss of the royalty to which each plaine 
tiff respectively would have been entitled 
had the coal locked up been raised and 
sold by the working lessee, the North 
Barakar Coal Company. Considering the 
claims of the plaintifis and the North 
Barakar Coal Company collectively, it is 
contended on behalf of the Secretary of 
State, and rightly contended, that the 
compensation jointly payable to them 
could not exceed in the aggregate the 
value of the coal so raised and sold, less 
the working costs, for the value so ascer- 
tained would have to be divided amongst 
the claimants, each of the lessors taking 
out of such sum his appropriate royalty 
and the balance going tothe North Bara- 
kar Coal Company as their profit. This prin- 
ciple was clearly explained in Eden v. 
North Kastern Ry. Co. (7). It is contended, 
however, on behalf of the Secretary of State 
as amatter of fact that the North Barakar 
Coal Company were actually paid and 
received the whole of the compensation 
including that which would have beon 
payable to cach of tho plaintiffs, and, 
therefore, the Secretary of State should not 
be bound to pay compensation twice over. 
But the payment by the Secretary of 
State to one claimant of the whole yalue 
of the coal does not constitute a defence 
against a claim by another claimant why 
has lost his profit by reason of the res- 
triction: sce Barnsley Canal Co. v. Twibell 
8), 
hen we are asked, in the ovent of a 
judgment in favour of the plaintifs, that 
judgment should be awarded to the Secre- 
tary of State against the North Barakar 
Coal Company to recover that part of the 
compensation Which has in fact heen paid 
to them and should hare gone to the 
plaintiff. 1 will deal with this contention 
later. It is first necessary to investigate 
the question of fact as to what was award. 

(8) (1843)13 Ld Ch. 43); 7 Boay, 19, 
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ed and paid to the Nerth Barakar Coal 
Company. Tke Company no doubt sought 
the entire value cf the coal :locked up, 
alleging ihat they were entitled toit as 
their logs of profits. There is also no doubt 
that the amount of coal so locked up was 
estimated at 2,56,733 tens, but the matter 
of the sum to be paid to the North 
Berakar Coal Ccmpany as their profit in 
respect of such quantity of coal then went 
on to arbitration and a definite sum was 
awarded. It may be the fact that tke 
sum wes errived at by taking the value 
of the coal at such price as was likely 
to obtain within the period during which 
the Coal Company would have been able 
to raise the coal if it had not been hinder- 
ed by tke restrictions, and the net result 
may have been obtained by deducting the 
working expenses. The fact remains, how- 
ever, that a Jump sum was awarded ard 
it is not permissible to go into evidence 
in order to explain the award : see Duke of 
Buccleuch v.Metropolitan Board of W orks (9) 
and Attorney General for Manitoba v. 
Kelly (10). In short, it may well be, and 
indeed it is very ‘likely, that the North 
Baraker Coal Cc. were cverpaid. But even 
if thet fact were established, the question 
_ whether in the present suit the North 

Barakar Coal Co, can be compelled to 
disgorge to the Secretary of State the 
amount so cverpaid isa very different 
one. 

On behalf of the Secretary of State it 
has been suggested that all the parties 
are before. the Court and that it would be 
a hardship to drive the Secretary of State 
to further litigation. The question, how- 
ever, cannot be determined in this simple 
manner. The pleadings do not exhibit 
any such claim by the Secretary of State 
against the North Barakar Coal Co. 
Alternatively it was suggested that instead 
of a judgment in favour of tke plaintiffs 
against the Secretary of State, judgment 
might be entered for the plaintiffs against 
the North Barakar Coal Co. for meney 
had and received from the Secretary of 
State for the benefit of the plaintifis. The 
plaintifis, however, while not 1efusing to 
ask for relief against the Ncrth Barakar 
Ocal Co. naturally did not welcome {he 
suggestion with any enthusiasm, ənd it 
was pointed out on behalf of the North 
Barakar Coal Co. that the pleadings dis- 
closed no claim by the plaintiffs against 

(9) (1872) 5H L 41835 Ex, Ch. 221, 4l Ld Ex, 
icy 092) 1A G268; 91 LJ PO 10H 1201 | 
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money which mighi have 
been payable by the Secretary of State. 
On behalf of the Secretary of State it 
was contended that the question of the 
liability of the North Barakar Coal Co. to 
the plaintiff Company in the suit by that 
Company was contemplated by reason of 
the last four words of Issue No. 5 before 
the learned Judge: “Is the plaintiff entit]- 
ed to any compensation ; if so from whom?” 
The learned Judge who tried the case had 
settled the issues, but commented upon 
this issue as follows : 

“The plaints would show that the plaintiffs 
claim ecmpensation from defendant No. 1 though 
all the persons interested in the property have 
been made parties, But somehow or other an issve 
came to be framed as to who was liable for com- 
pensation to the plaintifis, At the time of hearing, 
a fetition was filed by defendant No. 2 (the Nerth 
Barakar Coal Ccmpany) praying to delete this por- 
tion of the issue. This petition was opposed by 
defendant No. 1 and it was alleged, perhaps for 
the first time, that the amount of compensation 
that was paid to defendant No, 2 included cem- 
pensation payable to all the persons interested, 
and that, therefore, the plaintifis’ decree, if any, 
should be against defendant No. 2 and not against 
defendant No. 1. When this position was created, 
the learned Adyccate of the plaintifis stated that 
in case the Court finds that the amount of com- 
pensation payable to them was included in the 
amount raid to defendant No. 2, the Court may 
yass a decree against defendant No. 2. In such ` 
circumstances the issue above referred to was allowed 
to stand. Later on, however, the plaintiffs chose to 
stick to the position taken in the plaints, and it 
was urged on their behalf in argument that they 
had their claim against defendant No. J, and that 
if defendant No. 1 had made payment to defen- 
dant No. 2 in excess of what was payable to hin, 
it was the lock-out of defendant No, l to take steps 
fur having the excess amount refunded. I have 
already noted that the case made out inthe plaint 
seems to lay a claim against defendant No. l only. 
There is no indication in any cf the plaints from 
which it can be said that the plaintifis sought any 
relief as against defendant No. 2.” | 

At no time before the suit or in his 
written statement has the Secretary of 
State taken up the attitude that ihe 
plaintiffs should look to the North Bara- 
kar Coal Co. for such compensation as 
might be duc to them out of the amount 
already paid to the North Barakar Coal 
Co. Nor nave any of the plaintiffs made 
any such claim in their plaints, and the 
North Barakar Coal Co. made no claim 
against the Secretary of State based on 
its liability to pay royalty to any of the 
plaintiffs. In my opinion the learned Judge 
took the correct view of the matter and 
the plaintifis have not seriously sought 
before usa judgment against the North 
Baraker Coal Co. As to the amounts which 
have been awarded by way of compensa- 
tion there bas been no serigus contest oy 


them for ihe 
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the part of the Sccretary of State as to 
the accuracy with which the amounts have 
been calculated. The royalty has been 
computed on the basis of the quantity of 
coal locked up as admitted by the Secre- 
tary of State. 

The plaintiffs have, however, filed a cross- 
objection complaining that they should 
have been awarded a further sum of 
15 per cent, under s. 23 (2), Land Ac- 
‘quisition Act, to compensate them for the 
compulsory nature of the acquisition. They 
invoke the preamble of the Mines Act and 
8. 6, but the conditions of the Land 
Acquisition Act are to be applied “subject 
to necessary modifications.” When coal 
underground is acquired the compulsory 
acquisition gives to the royalty owner an 
immediate instead of the deferred pay- 
ment which ke would otherwise receive. 
The circumstances are very different from 
those which surround a compulsory acquisi- 
tion of land and, in my opinion, s. 23 
(2) is clearly inapplicable. Prompt instead 
of deferred payment of royalty cannot be 
considered as a grievance. This cross- 
objection was not seriously pressed ; it has 
no merit and must be dismissed. ‘lhe 
| only other matter to be dealt with is the 
objection on behalf of Bipin Bihari Bose 
and the North Barakar Coal Company, who 
have been made defendants in the plain- 
tiffs’ suit to the order of the learned 
Judge that each of the defendants shall 
bear his own costs. It is contended that 
costs should have been awarded against 
the plaintiffs in favour of the North Bara- 
kar Coal Company and Bipin Behari Bose, 
but the North Barakar Coal Company have 
throughout denied the right of the plain- 
tifs to receive any compensation [see Ex. 2 
(w) a letter from Messrs. Morgan & Co., 
Solicitors for the North Barakar Coal 
Company, to Messrs. Orr Dignam & Co. 
for the plaintiff Company, dated May 20, 
1930 at p. 263]. Moreover, the right of 
the plaintiffs to receive compensation is 
expressly denied in para. 11 of the written 
statement of the North Barakar Coal Com- 
pany Lid., in Appeal No. 83 of 1932 and in 
para. 6 of the written slatement in the 
suit by Riskendra Nath Sarkar. In para. 8 
of the written statement the North Bara- 
kar Coal Company make a similar denial 
of the rights of the plaintiffs to receive 
compensation. The North Barakar Coal 
Company have been guilty of a breach of 
the duty laid down in s. 108, cl (n), 
Transfer of Property Act, according to 
which they should have given uotice to 
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their lessors of the interference with their 
tights by reason of the restriction. Finally, 
costs are in the discretion of the Court 
below: provided that there was material 
for the exercise of this discretion, an ap- 
pellate Court cannot interfere: see Donald 
Campbell & Co. v. Pollak (11). In the 
result I would dismiss the three appeals 
of ‘the Secretary of State with costs to 
each of the contesting respondents. There 
will be one set of costs to the Lodna Coal 
Company and one set of costs to the other 
two plaintiffs Jitendra and Rishendra to 
be divided between them equally. 

Dhavle, J.—These are appeals by the 
Secretary of State, the principal defen- 
dant in three suits for compensation for res- 
trictions imposed, unders. 5 (2) (b), Land 
Acquisition (Mines) Act, 1885, on the 
working of the top section of No. 11-12 
Combined Seam of the Lodna Colliery 
lying under certain portions of the Last 
Indian Railway near Jharia. Appeal 
No. 83 arises out of Title Suit No. 54 in- 
stituted by the Lodna Colliery Co. (1920) 
Ltd., holding (under a series of assign- 
ments) a permanent mukarrari of the 
mauza under the zamindar, inclusive of the 
subsoil rights. Appeals Nos. 8t and 85 
arise out of Title Suits Nos. 73 and 59 
instituted by Jatindra Nath Sarkar and 
Rishendra Nath Sarkar, sons of the late 
Babu Golap Chandra Sarkar who in 1896 
obtained amaurasidar mukarrari of 190 
bighas out ofthe mauza, for mining coal, 
on a rent of Rs.1,110-8-0 together with 
a royalty of 94 pies per ton of coal sub- 
ject to aminimumof Rs. 100. In 1899 
Babu Gopal Chandra Sarkar made what 
is called kaimi settlement with onc Ram 
Lal Singh, for working the coal ‘“accord- 
ing to his wish” on a royally of 6 annas 
per ton of coal and 2annas per ton of 
coal dust subject to a minimum of 
Rs. 3,000 a year. From Ram Lal Singh, 
Bipin Behari Bose, a defendant in all the 
three suits before us, obtained a similar 
settlement in 1909 to work the coal “ul 
his sweet will” onthe same royally sub- 
ject to a higher minimum. Carrying on 
business us the North Barakar Coal Com- 
pany (converted into a Limited Liability 
Company in 1924), Bipin Behari Bose in 
September 1921 gave to ths Local Govern- 
ment and the East Indian Railway Co. 
a 60 days’ notice of his intention “to work 

+ + » . Under the surface acquired 
(11) (1927) AC 732; 96 LJ Ę B 137 LT 
658; 18 P L R495, 71 5J 450, 
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by Government forthe East Indian Rail- 
way Company.” ' 

This was both intended and taken as 
a notice under s. 4, Land Acquisiticn 
(Mines) Act, and led toan inspection of 
the mine under s. 5 (1) of the Act by 
the Chief Inspector of Mines. It appear- 
ed necessary to restrict the working of the 
coal to save the surface and the works 
of the East Indian Railway Company, a 
State-owned railway thereon, and a pro- 
tracled correspondence followed, sume of 
Wh:ch is before us, between the Local 
Government, the Chief Inspector, the 
Coal Company, and the East Indian Rail- 
way Company, which would have to bear 
the burden ofthe compensation payable 
under the Act for the restrictions. The 
East Indian Railway Company thought 
that the Assisted Sidings Agreement en- 
tered into by the Coal Company’ made 
compensation unnecessary, but this was 
(I understand) later on discovered to be 
a mistake. The Coal’ Company had -no 
objection to the restrictions proposed and 
even pressed forthe statutory declaration 
imposing them, but would not agree to 
give up their claim to compensation though 
it was pointed out to them that this migat 
hold the declaration up indefinitely. The 
position of the Local Government is clear- 
jy explained in a letter of March 17, 
1925, [Ex. 2 (j) 28 at p. 143, Part 3 of 
the.paper book of Appeal No. 83] written 
by Mr. Dain, Secretary to Government to 
. the Agent, Hast Indian Railway Company, 
explaining that as Government would 
render themselves liable to compensate the 
Colliery Company for the coal left un- 
worked in accordance. with an order for 
restricted working, they were . unable 
to issue such an order unless they were 
assured either (a) that the Colliery 
Company were willing to forego compen- 
sation, or (b) that the Assisted Sidings 
Agreement was applicable and sufficient 
to precludea claim to compensation or 
c) the Railway Administration was pre- 
pared to indemnify the Local Government 
in respect of any ccmpensation award- 
ed, and adding that in consequence they 
must leave the matter in tLe hands of 
the Railway Administration. 

A part of the subsequent correspondence 
is before us, and it was only in Decem- 
ber 1926 (see p. 152 of the paper-book) 
that the Kast Indian Railway Company 
wrote that they were prepared to indem- 
nify the Local Government in the event 
of any compensation being allowed, and 
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asked the Government to publish the nce- 
cessary declaration restricting the working 
of theminerals underlying such portion of 
the land as the railway was unable to 
relinquish. On March 11, 1927, Govern- 
ment made a declaration under s. 9 (2) 
W) restricting the working in certain 
ways(p. 155 of the paper-book), and 
this was published in the Bihar and Orissa 
Gazetie of March 16, 1927. A copy of 
this declaration was sent to the Coal 
Company on March 30, and the company 
was not long in sending in.a ‘claim for 
compensation amounting to Rs. 9,60,000 
(nearly) for the coallocked up by the de- 
claration. Then followed much correspond- 
ence (which is not all before us) between 
ihe Local Government and the East 
Indian Railway Company, the latter being 
apparently anxious that the question of 


compensation should be settled by the 
* Civil Court and not by the Land Acquisi- 


tion Officer unders. 6 of the Act, Govern- 
ment on their part pointing out that having 
made the declaration it was scarcely open 
to them to refrain froman award under 
the Act and insistona reference to the 
Civil Court and that in their opinion the 
best course inthe end probably would be 
to withdraw the declaration but that they 
would follow the advice of the Kailway 


Administration if the latter were prepared ` 


to meet all the expenses involved (see 
pp. 170 and 172 of the paper-book). Ulti- 
mately the question of compensation pay- 
able to the Coal Company was referred 
by agreement between the East Indian 
Railway Compauy, and the Coal Company 
to the arbitration of Mr. Simpson, 
Inspector of Mines, and Mr. Whitworth, 
Chief Mining Engineer of the Railway 
Board. Mr. Simpson was to find the 
quantity of coal locked up, and found it 
‘at overa quarter ofa million tons; Mr. 
Whitworth was to assess on Mr. Simpson's 
figure the compensation payable to the 
Coal Company and placed it at ms. 1,81,750 
(pp. 179 and 192 of the paper-book). 
before this amount was actually paid to 
the Coal Company, in July 1929, Ri- 
shindra Nath Sarkar and the Lodna Col- 
liery Company heard of the matter and 
started enquiring from the authorities 
with a view tosecure the compensation 
to which they considered themselves en- 
titled. | 

None of the superior landiords seems 
to have been’ mentioned prior to the 
settlement with the North Barakar Coal 
Co. When the landlords came in, arbitra- 


Chief. 
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tion was again proposed, but the Coal 
Co. iisputed the right of the superior 
landlords to compensation and desired the 
whole matter be referred to arbitration, 
while Rishindra Nath Sarkar (if not the 
Lodna Colliery Co. also) insisted that their 
right to compensation must be recognised 
and the arbitration confined to the assess- 
ment of the compensation only (see 
pp. 254 and 278o0f the paper-book). The 
negotiations thus fell through in April 1930, 
and the Lodna Colliery Co. and Ri- 
shindra Nath Sarkar instituted their suits 
on July 15, 1930, while Jatindra Nath 
Sarkar followed with his suit on Septem- 


ber 19, 1930. It will be -seen that 
the appellant, the Secretary of- State, 
figures in these suitsin more than one 


way, the declaration restricting the work- 
ing heing made by the Local Government, 
and the claim to compensation being 
opposed by the Hast Indian Railway Co. 

The principal contention of the appel- 
lant is that the plaintiffs have no cause of 
action against him, as the declaration 
offers compensation to and restricts work- 
ing by the North Barakar Coal Co. only. 
It is pointed out that the leases and sub- 
leases do not entitle any of the plaintiffs to 
work the coal or even to insist on its 
being worked by the North Barakar Coal 
Co., but only entitle the Lodna Colliery 
Co. and the Sarkar brothers perpetually 
to certain tonnage royalties subject to a 
minimum, ultimately coming from the party 
immediately entitled to work the coal: and 
upon this itis argued that the restrictions 
imposed by the Secretary of State on the 
working of the coal by the North Bara- 
kar Coal Co. constitute no interference 
with the rights of any of the plaintiffs. 
But the plaints are not really based on 
any interference with the plaintiffs’ con- 
tractual rights, nor are they based on any 
tortious act committed by the Secretary 
of State and entitling the plaintiffs to 
compensation. Tt is true that in para. 19 
of his plaint Rishindra Nath Sarkar spoke 
of collusion between the Secretary of State 
and Bipin Behari Bose and the North 
Barakar Coal Co. in depriving him of the 
share of the profits which he would have 
been entitled to if the working of the coal 
had not been restricted, but when parti- 
culars of this conspiracy were demanded, 
none was given, and the charge of cons- 
piracy was dropped so much so that it 
never "figured in the issues. 

The gist of the suits as I read the plaints 
(see paras. 16, 12 and’ 8, respectively) was 
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recovery of statutory compensation fcr res- 
trictions imposed on the working of the 
colliery unders. 5 (2) (b) of the Act— 
compensation which should, in the ordinary 
course, have been awarded in the special 
manner laid down in s. 6 of the Act, but 
which has to be realized by suit because 
the special procedure was not adopted, 
the East Indian Railway Co. taking its 
stand upon its settlement with the Coal 
Co. together with the leases of the plain- 
tiffs. The appellant lays stress on the 
wording of the declaration, which expres- 
ses the willingness of the Government 
of Bihar and Orissa to pay compensation 
to the North Barakar Coal Co. in con- 
sideration ofthe working being carried 
out in tha manner and subject to the 
restrictions specified. But it also pur- 
ports to have been made under s. 5 (2) 
(b) and recitesthe notice given by Bipin 
Behari Bose in accordance with the Act 
and the inspection made under s. 5 (1) of 
the Act. And in order to understand the 
effect of the actual declaration, we have 
to consider the powers and the intention 
of the Local Government. Now, when a 
declaration is made under cl. (b), sub-s. 2, 
s.5 of the Act, two consequences follow : 
(1) under sub-s. 4 of the same section the 
mine 

“shall not thereafter be worked...by any person 
save in the manner and subject to the restrictions 
specified ..” 
and (2) under s. 6 

“the persons interested in those mines..and the 
amount of compensation payable to them...shall, 
subject to all necessary modification, he ascertain-- 
ed in the manner provided by the Land Acquisi- 
tion Act (1894)... .......- 

It is true, as has been urged for the 
appellant, that notwithstanding the provi- 
sions of s.6, the parties will be competent 
to enter into an agreement asto the amount 
of compensation and that the agreement so 
made could be enforced in the ordinary 
way : see Fort Press Co., Lid. v. Municipal 
Corporation of City of Bombay (12). But 
what we have to decide in the present cases 
is whetker it is possible for Government, 
when proceeding under the Act, by express- 
ing its willingness to compensate the per- 
son who was immediately entitled to work 
the coal and had as such given the notice 
under s. 4, effectively to limit its liabi- 
lity 

“to pay compensation to all such persons (viz., 
all persons having an interest in the mine or 


(12) 43B 767; 68 Ind. Cas 980; A I R1922 P C 
365: 49 I A331;43 ML J 419; 16 L- W_ 654; 24 
Bom. L R 1228: (1922) M W N 798; 36'Ọ LJ 539; 
27 CWN 418; 31 M LT 225 (P O) . : 
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minerals atill nnworked or ungotten) in considera- 
tion of those mines...being worked or gollen in such 
manner and sabjectto such restrictions as the Local 
oon may in its declaration specify : see s. 5, 

The Act provides for a notice by tke 
person for the time being immediately en- 
titled to work the coal, but empowers 
Government upon the receipt of such a 
notice to restrict the working thereafter 
by any person, and at the same time — 
as an essential part of the same transaction 
—entails upon Government an obligation 
to pay compensation to all persons having 
an interest in the mines or minerals still 
unworked or ungotten. If Government does 
not publish a declaration as provided in 
s. 5, before the expiration of the 60 days 
of the notice, the mine or colliery may, under 
s. 7, be worked thereafter in the usual and 
proper manner unless and until such a 
declaration is subsequently made : but here 
again, whenever Government does make 
the declaration, the working is restricted 
for all time and “by any person,” and 
Government becomes liable to compensate 
all persons Laving an interest in the work- 
ing ofthe mine and thus affected by the 
restrictions imposed. The compensation pay- 
able is thus in no case Jimited to the actual 
worker, and the restrictions which are 
imposed because “it appears io the Local 
Government that the working or getting 
of the mines or minerals or any part there- 
of is likely to cause damage to the surface 
of the land or any works thereon,” must 
ex necessitate rei be permanent. The coal 
¢hat is to be left unworked under the dec- 
lavation in the present cases was in the 
opinion of the Local Government required 
for the support ofthe East Indian Railway 
Co. and would, if dealt with by Govern- 
ment under the Act, cease to be available 
not merely to tke North Baraker Coal Co., 
but also to superior Jandlords of every degree 
who would all be [as Lord Atkinson put it 
in Eden v. North Eastern Rly. Co. (14) 
deprived of the use, enjoyment and benefit 
of it as if it had been destroyed or remov- 
ed and disposed of; ihe coal locked up 
would, as it were, be dedicated to the use 
of the Company, to support their superin- 
cumbent soi], and the compensation pay- 
able would be the price the coal would fetch 
as and when won and raised, less the 
cost of working the mine, winning and rais- 
ing the coal, for no appreciable reduction 
can be made for the remote contingency 
that should the Railway cease to exist, the 
owner's right to work and win the coal will 
revive. 
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That is the scheme of thé Act; piece- 
meal dealing with the total interest in the 
coal is not contemplated, and the embargo 
which is to be perpetual involves (as was 
only to be expected) payment of compen- 
sation to all interesis affected. The decla- 
ration made by Government must be read 
in the light of these considerations. It 
is, moreover, not the case either of the 
Local Government or of the East Indian 
Railway Co. ; that what the declaration was 
intended to affect was the partial interest 
of the North Barakar Coal Co., only. Govern- 
ment repeatedly said that they had acted 
under s. 5 (2) (b) of the Act, and could hard- 
ly be conceived to contest the statutory 
liability to compensate all persons interest- 
ed on the ground of any irregularity com- 
mitted by themselves. The declaration, it 
is true, expressed willingness to pay eom- 
pensation to the North Barakar Coal Co. 
(only), but this was obviously an unintend- 
ed informality. No enquiries were made 
prior to the declaration regarding the va- 
ricus interests affected or likely to be affect- 
ed by the restrictions ; and even the Mast 
Indian Railway Co., which is prosecuting 
ihe appeal, says in para. 24 of its, grounds 
of appeal in Appeal No. 83 that it should 
have been held that the declaration of 
March 11, 1927, expressing willingness to 
pay compensation to the North Barakar 
Coal Co., was published under the belief 
that the said Company was alone entitled 
to compensation. It need hardly be added 
that such a belief could have had no refer- 
ence to the title deeds of the parties which 
were only brought to the notice of Govern- 
ment at a much later stage. It is in fact 
nobody’s case that in issuing the declara- 
tion the Local Government acted, or even 
intended to act,on the supposition that it 
had power under the Act to confine the 
compensation tothe North Barakar Coal Co., 
to the exclusion of such other parties as 
might be entitled to it under the Act for 
the restrictions imposed on the working of 
the coal. Clearly, the Local Government 
had neither the power nor the intention to 
impose restrictions onthe working of the 
coal by the North Barakar Coal Co. only or 
to limit its liability topay compensation — 
a liability which is implicit in the statu- 
tory proceeding —to that Company alone. 
Tt follows that notwithstanding its informal 
character, the declaration must operate as 
if it had, in full compliance with the Act, 
expressed willingness to compensate all in- 
terests concerned and laid the Secretary of 
State under the statutory obligation to com- 


1936 
pensate them all. That irrespective of any 
declaration and restriction under the Act, 
the plaintiffs were not themselves entitled 
to work the coalor even to insist on its 
being worked seems immaterial. As soon 
as the declaration is made, the coal comes 
under a perpetual embargo and full cm- 
pensation becomes payable, which must 
in part go to the plaintiffs as the superior 
landlords, exactly asif the North Barakar 
Coal Co. were to have worked the coal in 
due course and the tonnage royalties ac- 
cordingly to have accrued to the plaintiffs. 

The Coal Company had power under its 
lease to work the coal, and Government 
must have been satisfied that the Company 
was about to work it before imposing the 
restrictions involved in the declaration. The 


private settlement between the East 
Indian Railway Co. and the Coal 
Co. does not alter the facts that 


the latter has been compensated on the 
footing that it had worked the coal in due 
course, and that the embargo placed on the 
working of the coal locked up by the sta- 
tutory declaration (however informal), affects 
all interests. It is, therefore, impossible to 
accept the contention that the plaintiffs are 
nonetheworse for the declaration because 
they were not entitled to work the coal 
or insist on its being worked, nor entitl- 
ed to any royalties until the coal was ac- 
tually worked (as worked it has not been, 
nor ever can be during the tenure of the 
Coal Co). In my opinion, the coal has been 
effectively locked up, notwithstanding the 
unintended informality of the declaration 
under s. 5, (2) (b). This necessarily entails 
payment of compensation not only to the 
Coal Co., but also to the plaintiffs for the 
tonnage royalties to which they are entitled 
as superior landlords ; and the liability to 
compensate the latter which is inherent in 
a proceeding under the Act cannot be evad- 
ed by pointing to the contractual relations 
between them and the Coal Oo. Govern- 
ment may not inconceivably have secured 
a restricted working of the coal by Coal 
Co., without incurring any liability to the 
plaintiffs, by an appropriate contract : but 
in that case a declaration under the Act 
would have been entirely uncalled for. As 
it was, Government first made the declara- 
tion, and didso without any contract ; with 
any party interested in the coal and after 
a declaration under the Act, the royalties 
due tothe landlords must, unless they are 
settled by agreement with them, be paid 
in the manner indicated in s.6 of the Act 
and cannot *be justly or successfully with- 
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hald by declining to proceed under the secs 
tion, waile no attempt is made to withdraw 
the declaration. I am, therefore, unable to 
accept ths contention that the suits should 
have been dismissed for want of a cause of 
action. 

It has also been contended on behalf of 
the appellant that the claims of the plaint- 
iffs are barred by limitation. On this point, 
the lower Court relied upon Rameswar 
Singh v. Sz:eretary of State (13) and Man- 
tharavadi Venkuyya v. Secretary of State 
(14) and held that the suits were governed 
by the six years’ limitation laid down in 


Art. 120, Sch. I to the Limitation Act 
for suits for which nə pariod 
of limitation is provided elsewhere, 


in the schedule. Sir Sultan Ahmad has 
argued thatthe suits are governed by tke 
99 days’ limitation prescribed by Art. 2 
of the Schedule. Tais article deals with 
suits ‘for compansition for doing or 
omitting to də an act alleged to be 
in pursuance of an enactment in force 
for the time being in Britisn India.” 
And the argument advansed before us, 
as [ understand it, is that these were 
suits for compensation for | omitting to 
proceed under s. 6, Land Acquisition, (Mines) 
Act after the declaration -restricting the 
working under s.5. That, however, is not 
the character of the suits: the compensation 
claimed is not compensation for omitting 
to proceed under s. 6, but compensation 
automatically involved in the imposition 
of restrictions upon the working of the 
coal under s. 5. 


The language of Art. 2 is very far fron 
happy, as was pointed oui in a recent 
Full Bench decision of the Allahabad 
High Court: Shiam Lal v. Abdul Raof (3). 
But the provision has been usually taken 
to be intended for the protection, by means 
of ashort period of limitation of those who 
in the exercis3 of their statutory powers 
exceed their authority in good faith and 
expos3 themselves to suits for compensa- 
tion for actionable wroags. It seems to 
me that the legislature could hardly have 
intended by means of a general provision 
like that in Art. 2 to provide for the 
failure of the Local Government to adopt 
the special procedure laid down in s. 6, 
Land Acquisition (Mines) Act in cases 
where compensation becomes payable under 
s. 5 for the imposition of authorized 
restrictions. In Szeretary of State v. Guru 


(13) 34 C470 110 W N 356. 
(14) 27 M 535, 


- therefore held that 
of surplus sale proceeds under the revenue © 


| cases with even greater force; 
_ proceedings under s£. 
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Proshad Dhur (15), Petheram, ©. J. observed 
that. the Limitation Act does not prescribe 
any period of limitation for money due 
under a statutory liability to pay it, and 
a suit for the recovery 


sale law fell not within Art. 62 but within 
Art. 120, Limitation Act. Similar reason- 
ing would apply to the facts of the present 
for the 
6, Land Acquisition 
(Mines) Act take so much time that it is 


_ Scarcely likely that the law would contem- 


‘ plate a period of 90 


days only within 
which suits must be filed by interested 
parties for the compensation that ought 
to be automatically given to them, while it 


“might be impossible for the parties (as in- 


“deed was the case here) 
exactly the authorities were in default in. 


to say when 


` omitting lo adopt the special procedure for 
. determining and awarding the compenss- 


within time; and 


tion due under s. 5. J£ Art. 120 applies, 
there is no question that the suils are 
it seems to me that 
Art. 2 has no application te suits for re- 


‘covery of statutory compensation bub is 


_ dent 


confined to suits for recovery of compen- 
sation inthe sense of damages for acts 
which are not legalized wrongs bat are and 
remain torts. Learned Counsel for the 


Lodna Colliery Co., respondent in Appeal 


No. 83, has also suggested that the suils 


‘might come within s. 23, Limitation Act. 


This .section provides that in the case 


‘of a continuing breach of contract and in 


the case of a continuing wrong indepen- 
of contract, a fresh period of limi- 
tation begins to run at every moment of 
the time during which the breach or the 


wrong, as the case may be, continues. In 
my view, however, the suits fhave been 


brought not for compensation for sucha 
breach or wrong, continuing or otherwise, 
but for siatutory compensation arising out 
of (or rather, implied in) restrictions 
authorised by the Land Acquisition 
(Mines) Act, plaintiffs. being driven (and 
entitled) tosue because the Local Govern- 
ment declined to proceed under s. 6 as 
they should have done. Regarded in this 


light, the suits were not within 
Art. 2 but within Art. 120 and 
in my opinion they have been rightly 


held by the lower Court to be in time. 

The amount of compensation payable to 

the plaintiffs has not been the subject of 

serious dispute before us. The compensa- 
tion to which the plaintiffs were entitled 
(15; 20051. 
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was the royalties, and these are tonnage 
royalties on a quantity of soal regarding 
which also there was no dispute. Learned 
Counsel for the Lodna Colliery Co. did 
indeed suggest, and his argument was 
adopted by the Advocates for the other 


` plaintiffs, that the plaintiffs were also 


entitled to the addition of “15 per cent. on 
the market value” provided in sub-s. 2, s. 23, 
Land Acquisition Act, 1891, which applies 
to proceedings under s. 6, Land Acquisi- 
tion (Mines) Act. Bub as my Lord the 
Chief Justice pointed out during the 
arguments, not only does s8. 6 make the 
Land Acquisition Act applicable “subject 
to all necessary modifications” but further, 
sub-s. 2, 8.23, Land Acquisition Act only 
provides for the addition of 15 per cent. 
of the market value “in consideration of 
the compulsory nature of the acquisition.” 
This is clearly inapplicable to the plain- 
lifs-respondents. Their interest in the 
coal, whenever wrought’ and raised, was 
limited to the tonnage royalties, and 
what is more, they were none of them 
entitled {o insist on the coal being worked 
at any time. What the declaration under 
s. 5 (2), (b), Land Acquisition (Mines) 
Act, has done to them is only io enable 
them to realise their tonnage royalties in 
presenti instead of having to wait for 
them indefinitely. The legislature could 
not have intended to award an extra 
15 per. cent. “in consideration of the com- 
pulsory nature” of such an acquisition 
and in my opinion, the learned Subordinate 
Judge was right in disallowing this addi- 
tion to them. $ 

It has also been contended on behalf of 
‘the appellant that the North Barakar 
Coal Co. having been paid in full for 
all the coal locked up, plaintiffs ought to 
get their compensation from that Company 
and not from the Secretary of State, 
or in the alternative, that if the Secre- 
tary of State is held liable to pay the 
plaintiffs notwithstanding the full pay- 
ment to the North Barakar: Coal Co., he 
should have a decree for the correspond - 
ing amount or amounts against this 
Coal Company. It is admitted that the 
Secretary of State did not take up this 
position in his written statements in the 
three suiis, but it is urged that he was 
exonerated from doing so by reason of the 
denial of Bipin Bihari Bose and the North 
Barakar Coal Company that the plaintiffs 
were entitled to any money from them. 
The learned Subordinate Judge seems 
inadvertently to have. framed gn issue on 
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the point. The point ‘was thus raised in 
.the lower Court and has been again 
_Yaised here. Whatever the technical aspecis 
of the matter may be--and it is by no 
means clear that ss. 30 and 31, . Land 
Acquisition Act which have been relied 
on for the appellant are really avail- 
able where there is no award by a Land 
- Acquisition Officer made afler 
the interested parties—it seems clear 
that the contention must fail on the 
merits. i 
Neither the plaintiffs nor the Secretary 
of: State can have any decree against the 


North Barakar Coal Company for the 
royalties unless it is proved that they 
were included in the payment to the 


North Barakar Coal Co. Sir Sultan Ahmad 


for the appellant points out that in the 
claim made by the North Barakar Coal 


Go. (see p. 195 of the paper-book) the 
“nett profil” which is claimed is arrived 
at by deducting the “working cost” from 
the “gross value.” This does not, however, 
necessarily point to the inclusion of the 
royalties in the nett profit, for they may 
have been included in what the Coal Co. 
put forward as the working cost, though 
“itis not impossible that the Coal Co. 
might have laid their claim on the footing 
that the payment of the apparently un- 
disclosed royalties was a ‘matter between 
them and the superior landlord and wes 
no concern of the Secretary of State. It 
also appears that in the lower Court the 
Secretary of State accepted the position that 
it was not open to him to call the Chief 
Mining Engineer of the Railway Board to 
say whether or not his award included 
royalties. Sir Sultan Ahmad has endeavour- 
ed to show that royalties were included 
in the award by making certain calcu- 
lations from some of the data found in 
the claim of the North Barakar Ccal 
Co. itself, but there is nothing to show 
that these were the lines on which the 
Chief Mining Engineer proceeded in fact 
when he made his award, the subject- 
matier of which was expressed as “the 
amount of compensation 
to the North Barakar Coal Co” in 
respect of the quantity of coal found by 
Mr. Simpson to have been locked up by 
reason of restrictions imposed on its 
working. Sir Sultan Ahmad’s calculations 
also proceeded on the footing that the 
price of coal remained the same through- 
outihe years during which Chief Mining 
Engineer expected the North Barakar 
Coal Co. would have been able to raise 


NARENDRA NATA V. BERART BARAT (CAL) 


notice to` 


payable - 


873 


the coal after tke declaration by the Local 
Government; the Gompany’s figures related 
to an earlier period. Tho Chief Mining 
Engineer as an arbitrator could not be ques- 
tioned as to the lines on which he had pro- 
ceeded, and indeed he was not called 
asa witness in the case. In my opinion 
the appellant his utterly failed to make out’ 
the contention that the plaintiffs’ royalties 
were included in his payment to the North 
Barakar Coal Co., and it is clear that 
payment to the Coal Co., even if made 
oub, would really have been no defence to 
the suits as constituted. 

This disposes of the appeals, and it re- 
mains todeal with the only cross-objec- 
tion urged before us on behalf of the 
respondents Bipin Bihari Bose and the 
North Barakar Coal Co. as regards the 
costs of the lower Court that they have 
been ordered to bear. That these 
respondents were proper parlies lo the 
suits is not seriously denied. It is also 
clear thet it was their action during the 
negotiations that prevented the settlement 
of the disputes. The learned Subordinate 
Judge thns had material before him to 
justify withholding their costs, and if he 
has not specifically referred lo it, that is 
not a sufficient reason for interference 
by this Court. So far as the cross- 
objection seeks costs of the lower Court 
from the principal defendant, I consider 
that ib does nol even lie under O. XLI, 
r. 22, Civil Procedure Code, asl had oeca- 
sion to show in detail in Chanda Bibi 
y. Mohanram Sahu (16). I would, therefore, 
dismiss the appeal with costs, as held by 
my Lord the Chief Justice, and also 
dismiss the cross-objections. 

Appeals dismissed: 


D. 
(16) 13 Pat. 209; 153 Ind. Cas. 419; A I R1934 
Pat. 134; 15 P L T 42; 7 R P 332. 


CALCUTTA HIGH COURT 
Appeal from Appen eons No. 2201 of 
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March 18, 1935 
: R. C. MITTER, J. 
NARENDRA NATH GHOSE AND orarrs— 
PLAINTIFFS—APPELLANTS 
VETSUS ' 
BEHARI BARAI (BEHARI LAL BARAI 
IN top Vokalutnamah) AND OTIRRS 
— RESPONDENTS 
Bengal Tenancy Act (VIII of 1885) as amended 
by Act (IV of 1928), ss. 188, 52—S. 188, if confers 
new right of action—Effect, whether retrospective— 
Interpretation of Statutes, 
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Where the Legislature alters the rights of parties 
Ly taking away or conferring any right of action, 
ita enactments, unless in express terms they apply 
to pending actions, do not affect them. In re 
Joseph Suche & Co., Limited (1), relied on. 

By s. 188, Bengal Tenancy Act as amended by 
Act IV of 1928, a new right of action has been con- 
ferred, and the action which at its inc2ption was a 
“bad ons, is not mads a good one, simply because it 
had lingered on and was disposed of after the 
amendment came into forces, The amended section 
goes further than merely defining the form of action 
or enforcing the landlords’ right under s. 92. [p. 
876, col. 1.) 


A. against the decree of the Subordinate 
Judge, First Court, Faridpur, dated August 
5, 1932, reversing that of the Munsif First 


Court, Gopalgunj, dated March 30, 1931. 

Mr. Gunendra Krishna Ghose, for the 
Appellants. 

Mr. Mukunda Behary Mullick, for the 
Respondents. 

Mr. Surajit Chandra Lahiri, for the 


Deputy Registrar. 

Judgment.—This appeal is directed by 
the plaintiffs against the judgment and de- 
cree of the Subordinate Judge of Faridpur 
by which the plaintiffs’ suit has been dis- 
missed. The Munsif of Gopalgunj had 
decreed it. 

The suitis for imposition of additional 
rent on account of increase of area in the 
defendants’ holding and for recovery of 
arrears of rent for 1332-13835 at the rate 
of rent to beso imposed by the Court. 
The lands in suit appertain to Touzt 
No. 4406 of the Faridpur Collectorate. At 
one time Kedar Nath Ray and others and 
Jayanti Kumar Ray and others were pro- 
prietors of the said Touzi, having13?as-4 pies 
and 2 as-8 pies shares therein, respectively. 
The two groupsof proprietors appear to 
have been in separats and exciusive pos- 
session of some parcels of lands. In 1288- 
1881 Kedar Nath Ray and others settled 
with the plaintiffs some specific parcels of 
lands. The plaintiffs in their turn settled 
the same toa tenant named Aloke Barui in 
the year 1292 at a rent of Rs. 32. The lands 
s2 settled are said to have been recorded 
in Khatian No. 14 of Mouza Beel Baghia and 
comprise Dags Nos. 181 to185, 187 and 190 
with an area of 24°92 acres=about 75 
bighas odd. 

In 1294-1888 Jayanti Kumar Ray and 
others settled some lands with Nobin Barui 
at arent of Ks. 9. These lands have 
been recorded in Khatian No. 5 of the said 
village and comprise Dags Nos. 188, 189 
and 200 with an area of 33°40 acres=100 
bighas odd. In the kabuliyat which Nabin 
Barui executed on Pous 26, 1294 (January 


NARENDRA NATA V. BEHARI BARAT (GAL.) 


16410 
1883) in favour of Jayanti Kumar Ray and 
others the area is stated to be only 29 
bighas. In the year 1912, however, Nobin 
Barui sued the plaintiffs and their tenant 
Aloke Barui for possession of the lands re- 
corded in Khatian No. 14, his: case being 
that these lands appertained to his tenancy 
held under Jayanti Kumar Ray and others 
under the aforesaid kabuliyat and he suc- 
ceeded inthe suit. In the meantime the 
right of Jayanti Kumar Ray and others in 
the Touzi devolved upon Beni Madhav 
Pal and at the time of this suit was vested in 
Rani Hemənta Kumari Debya. Proceedings 
under the Estates Partition Act was start- 
ed and the lands included in Khatiuns No.5 
and No. 14 were allotted to Beni Madhav Pal. 
As a result of these proceedings 
Nobin Barui became the tenant under Beni 
Madhav Pal in respect not only of the 
lands recorded in Khatian No. 5 but {also 
of the Jands recorded in Khatian No. 14. 
The area covered by the said Khatians was 
much in excess of 29 bighas and it may be 
assumed that Beni Madhav Pal would have 
been able to impose additional rent on the 
excess area. 

In 1920 Beni Madhav sued the plain- 
tiffs for possession of the lands recorded in 
Khatian No. 14 (Title Suit No. 46 of 1920) 
and in alternative prayed for assessment 
of rent. He proceeded upon the footing that 
the lease granted to them, the plaintiffs, by 
Kedar Nath Ray and others was not bind- 
ing on him who got the lands allotted to his 
Shaham at the partition under the Estates 
Partition Act. The Court refused to give 
Beni Madhav Pal a decree for possession 
but granted him his alternative prayer and 
assessed rent on the plaintiffs in respect of 
the lands of Khatian No. 14. Thereafter in 
1926 the plaintiffs sued Nabin Barui for 
damages for use and occupation of the 
lands of Khatian No. 14. The judgment 
given by the Appellate Courtin that suit 
(Money Appeal No. 28 of 1927) is important. 
The Coart held that the claim for damages 
for use andoccupation was not maintain- 
able, as the plaintiffs had become the land- 
lords of Nabin Barui by reason of the decree 
passed in Suit No. 46 of 1920, The Court 
held that the effect of the said decree was 
to create an intermediate tenure in favour 
of the plaintiffs between the proprietor, Beni 
Madhav Pal, and the tenant, Nabin Barui, 
in respect of thelands of Khatian No. 14. 
According to the decision in this Money 
Appeal the plaintiffs and Beni Madhav Pal 
were joint landlords from the date of the © 
decree passed in Title {Suit No. 46 of 1920, 
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and that the plaintiffs could only claim 
to recover the rent from Nabin Barni either 
jointly with Beni Madhav Pal, or separate- 
ly after apportionment. The plaintiffs have 
now brought this suit against the heirs of 
Nobin Barui for recovery of their 
share of the rent after increasing 
the same on account of more lands being 
found to be in their possession Rani Hemanta 
Kumari has been joined as a pro forma 
defendant, and the finding of the learned 
Subordinate Judge is that there is no evi- 
dence that she refused to join as co- 
plaintiff. The suit was filed on September 
1, 1928, before the amendment of s. 188 of 
the Bengal Tenancy Act by Act IV of 1928 
came into force. The case has to be taken 
Jin two parts, namely (a) whether the 
plaintiffs can claim any portion of the sum 
of Rs. 9 reserved in the kabuliyat which 
Nobin Barui had executed in favour of 
Jayanti Kumar Ray and others on Pous 26, 
129£ aud (b), whether in the suit as framed 
they can get additional rent imposed and 
get a decree for their share on that basis. 
The Court of first instance by a judgment 
dated March 30, 1931, decreed both ithe 
claims, finding the plaintiffs’ share to be 
2192-5832. The second claim was decreed 
on two grounds, namel 

(1) that the plaintiffs were entitled to get 
additional rent on the basis of the contract 
embodied.in the kabuliyat of Nobin Barui 
dated Puus 26, 1294, and the suit was 
maintainable without Rani Hemanta Kumari 
being a co-plaintiff, (2) that the amended 
s. 188 of the Bengal Tenancy Act which 
came into force during the pendency of this 
suit 1 February 21, 1929) was applicable and 
as Hemanta Kumari has been made a de- 
fendant the plaintiffs’ claim in this respect 
was maintainable. 

The Subordinate Judge dismissed the 
plaintiffs’ suit in its entirety. It even held 
‘hat the plaintiffs were not entitled to claim 
my portion of Rs. 9. The Subordinate 
fudge took this view on the ground that the 


lecree passed in the suit which 
Nobin Barui instituted against the 
laintiffs and Aloke Barui in 1912 was 
es judicata. I do not think that this 
art of the decree of the Subordinate 
udge can be supported. In the suit 


f 1912, the plaintiffs, who were defendants 
1 that suit, were litigating under a title 
erived from Kedar Nath Ray and others 
nd they have brought the present suit not 
n the basis of the title derived from Kedar 
‘ath Roy and others but under a different 
tle acquiredethrough Beni Madhav Pal, the 
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successor in interest of Jayanti Kumar Ray 
and others, after the year 1920. The learn- 
ed Subordinate Judge in deciding the point 
of res judicata against the plaintiffs has 
overlooked this fundamental point. He has, 
moreover, failed to give proper effect lo the 
judgment passed in Money Appeal No. 28 
of 1927 which was also a judgment inter 
partes. I hold accordingly that the plaintifs 
are entitled to a decree forthe years 1332 
to 1335 at the rate of 2492-5832 of Rg. 9 
per year together with cess at 6 pies per 
rupee and damages at 25 per cent. 

With regard to the claim for additional 
rent the Subordinate Judge overruled it on 
the ground that s. 188 of the Bengal 
Tenancy Act before the amendment of 1928 
was applicable and I agree with the Sub- 
ordinate Judge. The claim for additional 
rent is based in the plaint not on contract 
but expressly on s. 52 of the Bengal Tenan- 
cy Act (prayer gha). Besides there js no 
definite contract to pay additional rent. In 
the kabuliyat it is only stated that the ten- 
ant would be bound to pay additional rent 
for excess lands found on measurement 
(jarip jamabandi, etc.). The rate at which 
additional rent is to be imposed is not 
stipulated for in the kabuliyat. There 
being no agreement accordingly on an es- 
sential element, there is no definite contract 
on the point and the landlords have to 
fall back upon the statutory provisions en- 
acted ins. 52, Bengal Tenancy Act for get- 
ting additional rent imposed. 

The question therefore reduces itself to 
one point, namely whether s. 188 of the 
Bengal Tenancy Act as amended by Act 1V 
of 1928 has retrospective effect, it being 
admitted, and it is also clear, that the plain- 
tiffs cannot claim additional rent under 
s. 92 without Rani Hemanta Kumari as co- 
plaintiff, if old s. 188 applies. 

The whole question is whether s. 188 is a 
rule of procedure or not. If itis, it would 
apply to pending actions. There cannot be 
any doubt that a statute which creates a 
right of action ortakes away one has no 
retrospective effect. A statute which takes 
away aright of action really takes away a 
vested right, for a right which cannot be 
enforced in a Courtis no right at all. So 
also where a statute gives a right of action 
it creates in effect a right in the plaintiff 
and impairs or affects correspondingly 
the defendant. Dealing with the question 
as towhether the amended s. 109 of the 
Bengal Tenancy applied to a suit instituted 
before but pending at the time of the 
amendment Suhrawardy, J., held that 
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the gained by a 
defendant is a substantive right and 
when that immunity which existed 
under certain circumstances under the old 
Act was taken away by the amending Act, 
a substantive right of the defendant was 
affected. In the case of In re Joseph Suche 
& Co., Limited (1), Sir George Jessel observ- 
ed as follows :— 

“I go decide because itis a general rule that 
where the Legislaure alter the rights of parties 
by takingaway or conferring any right of action, 
its enactments, unless in express terms they apply 
to pending actions, do not affect them.” 

This principle in my judgment ought to 
govern the point before me. 


The learned Advocate for the appellant, 
however, contends that these principles 
have no application to the present case. He ar- 
gues that the right to get additional rent has 
all along been recognised by the Legisla- 
ture. Section 52 of the Bengal Tenancy 
Act was there in the old Act and it is also 
in the amended Act almost in the same 
form. Section 188 of the Act, he says 
merely defines the mode in which the right 
so conferred upon landlords by s. 52 has to be 
enforced. Under the old act it had to be en- 
forced by all the landlords joining together 
as plaintiffs, and under the amended Act by 
some of them coming in as plaintiffs, the 
rest being made defendants. He ar- 
gnes accordingly thats. 188 cf the Bengal 
Tenancy Act is a rule of procedure, a rule 
which defines merely the form of action. 
This argument at first sight seems to be 
attractive, hut I cannot give effect toit for 
in my view the amended section goes fur- 
ther ihan merely defining the form of action 
for enforcing the landlords’ right under 
s. 52. The decree for enhancement and for 
additional rent passed by the Court at the 
suit of some of the co-sharer landlords binds 
the other co-sharer landlords who have been 
made defendants, but the section does not 
stop there. By the proviso the sub-s. (2) 
the Court is empowered to distribute the 
amount by which the existing rent had 
been increased between all the landlords in 
proportion to their respective shares. This 
proviso confers a valuable right to the co- 
sharer landlords, namely to have the rent of 
the tenancy distributed. J hold according- 
ly that by s. 188 as amended by Act IV of 
1928 a new right of action has been confer- 
red, and the action which at its inception 
wasa bad one, was not made a good one, 
simply because it had lingered on and was 

(1) (1875) 1Ch. D 48; 45 LJ Ch. 12; 931717 774; 
24 W R181, 


immunity for action 
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disposed of after the amendment came into 
force. Ihold accordingly that the claim 
for additional rent is not maintainable by 
the plaintifs. f 

| The result is that this appeal is allowed 
in part, and the decree made by the Sub- 
ordinate Judge is modified to this extent. 
The plaintiffs will get a decree for rent for the 
years in suit atthe rate of 2492-5832 of 
Rs. 9 per year with cesses at 6 pies per 
rupee and damages at 25 per cent. The 
plaintiffs will get costs of the two Courts 
below in proportion to their success. There 


will be no order for costs of this 
Court. 
D. Appeal partly allowed. 





PATNA HGH COURT 
Civil Appeal No. 68 of 1933 
January 17, 1936 
CovurtNey-TBERRELL, C. J- 
GHASIRAM BISESWAR LAL Frru— 
PLAINTIFF —APPELLANT 


V2rSUS 
OTLA GAURAI OTLA BASARAJ Firm 
—DEFENDANT—RESPONDENT 

Hindu Law—Joint family business by member 
appropriate to his family—Whether part of joint 
family property—Debts contracted by manager for 
joint family business—Minor's share, liability of 
—Purchase of goods for business—Presumption— 
Seller, if bound to enquire into necessity of family. 

Where a member of a Hiada joint family carries 
on a business which is appropriate to the caste to 
which he belongs, it may properly be inferred that 
that business is part of the joint family property. 

When a Hindu joint family carries on a 
business of a kind appropriate to the caste of 
that family, the member who manages, has an 
implied authority to contract debts for the pur- 
pose of that business and a ereditor supplying 
cloth to the business of the class and character 
dealt with by the purchaser is not bound to mguire 
into the necessity of the family, because the purchase 
of cloth of that kind and in that sort of quantity ie 
necessary for the carrying on of a business of that 
character. The share of a minor who is a co- 
parcener in such a joint family ie liable for debts 
contracted by the managing co-parcener for the pur- 
pose of the joint family business. Raghunath-Tara- 
chand v. Bank of Bombay (l) and Niamat Rat v. 
Din Dayal (2), relied on. 

C.A. from the appellate decree of the 
Sub-Judge, Cuttack, dated December 
5, 1932. 

Mr. S. K. De, for the Appellant. 

Mr. Subba Rao, for the Respondent. 

Judgment.—This second appeal is 
from a judgment of the Subordinate Judge 
reversing the decision of the Munsif who 
had decreed the suit of the plaintiff based 
on a bahikhata account for cloth supplied. 
The defendants are alleged jn the plaint, 


and itis notdenied by defendant No. 2, 


the sole contesting defendant, to be mem- ` 


bers of a caste known as tilangatant: 
(weavers) and engaged in cloth business. 
The plaintiff supplied cloths to defendant 
No. 1 who is the elder  step-brother of 
defendant No. 2. The defence taken by 
defendant No. 2 was that he was not joint 
with his elder brother, that he wasa 
minor and had indeed no connection 
with defendant No. 1. The finding of fact 
by the trial Court was that it was admit- 
ted that the 
caste and maintained themselves by weav- 
ing cloths and selling them, that it was 
true that they hadno shop or place of 
business; but they did purchase and sell 
cloths. The finding also by the trial Court 
was that they were joint, and indeed it 
is clear that neither the trial Court nor the 
Appellate Court believed tke defence of 
defendant No. 2 that he was separate. The 
. View of the lower. Appellate Court is that 
in the first place there was no firm by 
which (if the words of the Subordinate 
Judge are to -be treated in their proper 
legal significance) I take it, he means that 
defendant No. 2 being aminor he could 
not be in a state of legal partnership with 
his elder brother because he was incapa- 
ble of making a contract; that the business 
carried on, however, by the two brothers 
was ajoint family business is not dis- 
sented from bythe learned Subordinate 
Judge. His reason for dismissing the suit 
of the plaintiff was that the plaintiff had 
not proved that the goods were supplied 
tothe jointfamily and the joint family 
business for any necessity of the joint 
family. b 

Now, where amember of a Hindu joint 
family carries on a business which is ap- 
propriate to the caste to which he belongs, 
it may properly be inferred that that busi- 
ness is part ofthe joint family property. 
In this case it isadmitted that the defen- 
dant family are of the weaver and cloth- 
seller caste and in those circumstances it 
may reasonably be presumed that the 
business which they carry on is a joint 
family business. In any case the learned 
Subordinate Judge does not dissent from 
the finding that there is in fact a joint 
family business. Now when a Hindu joint 
family carries on business of a kind ap- 
propriateto the caste of that family, the 
member who manages, in this case defen- 
dant No.1, hasan implied authority to 
contract debts for ihe purpose of that 
business oad a creditor sypplying goods 
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to the business of the class and character 
dealt with by the purchaser is not bound to 
inquire into the necessity of the family, 
because the purchase of cloth of that kind 
and in that sort of quantity is necessary 
for tke carrying on of a business of that 
character and the share of a minor who 
is a co-parcener in such a joint family 
is liable for debits contracted by the 
managing co-parcener for the purpose of 
tke joint family business. This principle 
was well established by the case in Raghu- 
naihji Tarachand v. The Bank of Bombay 
(1), and the lawis made even more clear 
by the decision of the Privy Council in, 
Niamat Rai v. Din Dayal (2). “a 

To my mind the learned Subordinate 
Judge has approached this case from the 
wrong point of view. The caste of the 
family to which the two defendants belong’ 
being what itis, the business carried on’ 
by the defendants being of the nature that 
it is, it is properly inferred by a supplier 
of goods of the kind that the goods are 
required forthe joint family business and 
the family business needs such goods for 
the purpose of trade. In these circum- 
stances the learned Subordinate Judge 
should have supported the decision of the 
learned Munsif. His finding that it could 
not beinferred that the goods supplied 
to defendant No. 1 were for family business 
is necessarily erroneous. In any case the 
defence of defendant No. 2, which is prób- 
ably entered into with tke collaboration 
of defendant No. J, is thoroughly dishonest. 
The appeal will be allowed, the judgment 
of the learned Munsif restored and there 
will be a joint decree against defendaut 
No.2 on contest and ex parte against 
defendant No. 1 with costs throughout. 
Leave to appeal under the Letters Patent 
is refused. 

N. Appea ‘ 

(1) 3£B 72; 2 Ind. Cus. 173; eee ee 

(2) 8P L T 647; 101 Ind. Cas. 373; 54 I A 211; 8 
Lah. 597; A IR 1927 PO 121; 29 Bom. LR Bab: 
52 ML J 729,40 W_N 537; 25 A L J 599; 45 
a (Po) (1927) M W N 453; 28 P L R463; 26 LW 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 418 of 1929 
March 3, 1936 
BENNET AND SMITH, JJ. 
KESHAVA PRASAD SINGH BAHADUR 
~—PLAINTIFF--APPELLANT 
versus 
Musammat BENT KUNWAR AND otuERs—— 
DEVENDANT3—RESPON DENTS. 
Bengal Alluvion and Diluvion Regulation (XI af 
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1825), s. 4—Existence of local custom of deep-stream 
rule proved—S.4, if applics—Landlord and tenint 
—House in agricultural village—Presumption of 
nature of occupation—-Whether arises as to site 
occupied in town by temple—Proprietary rights— 
Person acquiring ownership of plot becomes its 
owner. 

Where it is proved that the custom of the deep 
stream rule exists and that accretion belongs to the 
zemindars, s. 4 of the Bengal Alluvion and Dilu- 
vion Regulation does not apply and aclaim under 
s.4 cannot be made by the owner of the land to 
the accretion which has been thrown up by the 
river. [p. 880, col 1.) 

The presumption in the case of an agricultural 
village has to be made, where the origin of the 
tenure is unknown and the zemindar hag allowed 
ryots to build residential houses in the “abadi” and 
one incident of such a tenure is that ths tenure 
will terminate when the house falls downs. But 
no such presumption can be drawn from the occupa- 
tion of a site in a town by a temple. Nor can 
any presumption be drawn that the site of the 
temple or the garden in which it is, belongs to the 
zemindar owning the mahal in which it is 
situated. [p. 880, col. 2.] é 

In the province of Agra it 
uncommon for persons to acquire proprietary 
interest in a particular plot in a mahal. Such an 
acquisition usually arises where there is a desire 
to erect a building, and the plot is either purchased 
from the zemindars or given by the zemindars. 
Such a case does not give rise to any inferior pro~ 
prietary rights. On the contrary, as regards the 
plot, the person who acquires the ownership of that 
plot is the owner of that plot. In the cage of 
temple constructed on such a plot by its owner, 
the presumption is that the temple and the garden 
attached are owned by the owner of the plot. [p. 
@81, col. 2.) 


is by no means 


TF. C.A. from the decision of Sub-Judge, 
Ghazipur, dated August 16, 1929. 
Mr. Haribans Sahai, for the Appellant. 


Messrs. Mushtaq Ahmad, & N. Sethi, 
S. N. Verma and Begam KFaruqi, for the 
Respondents. 


Judgment.-—-This is ə plaintifs appeal 
against a decree of the learned Subordinate 
Judge of Ghazipur dismissing the greater 
portion of the suit of the plaintif, and 
decreeing merely a certain area A B C 
D E FGH Iia the map printed after 
the plaint. The plaint says that the plaintiff, 
the Maharaja of Dumraon, claimed to be 
the owner of a certain temple in Ghazipur 
cityon the banks of the Ganges and a 
garden attached to that temple, and the 
Court below has granted him a declara- 
tion of the ownership of this temple and 
garden. He also claimed in the plaint 
a considerable area which has been added 
by the river Ganges by alluvion to this 
garden and to this temple. It is this 
portion of his claim which has been dis- 
allowed by tue lower Court. Now it is 
pdmjtted that this plot stands in a certain 
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mahal Mianpura in Mauza Amghat, ant 
that the defendanis are the co-snarers in 
that mauza. The plaintiff does not claim 
to have owned more than the particular 
plot of land occupied by the temple and 
the grove, and he does not claim to be 
a co-sharer in Mauza Amghat. In the 
plaint in para. 5 it was pleaded : 

“In 1328 Fasli again some land gradually camo 
out of the water in front of the plaintifi’s pushtas 
in continuation of the previously alluviated lands 
after the rainy season and the plaintiff was entitled 
to the same by right of frontage under local custom 
and Regulation XI of 1825.” 

The claim of the plaintiff therefore was 
under local custom and Regulation XI of 
1825. The defendants are admittedly in 
possession of the area added by alluvion, 
and the plaintif asked for a declaration and 
recovery of possession of that portion. Now 
the question of alluvion was the subject of 
issue No. 5, which hes been decided, and 
also of issue No. 7, which has not-been 
decided. The parties produced evidence of 
custom, and there are on the record the 
wajib-ul-arzes of the 1840 settlement and 
of the 1881 settlement, and there is also 
certain oral evidence in regard to custom. 
The 1840 settlement contained para. 15, 
of alluvion,” which provides as follows r 

“Taluka Amghat properly lies on the bank of the 
Ganges river. Ifin any year more than 10 bighas of 
the land as at present surveyed are cut off by 
the river, its jama will be reduced as per decision 
of the officer. If morg, than 10 bighas of land are 
thrown out by the river, we shall pay an enhanced 
jama of the same in accordance with the decision 
of the ollicer.” 


It will be scen that this paragraph clearly 
sets out that if more than 10 bighas of 
land were thrown out by the river, the 
zamindais agreed to pay an enhanced 
yevenuc. There was no provision in this 
custom that persons who owned particular’ 
plots had any right to land added by the 
river to their plot, as the plaintiff claims 
in the present case. The persons with 
whom the settlements were made are 
mentioned on p. 47. In the later wajib-ul-arz 
of 1881-82 there was a provision in para. 10 
in regard to alluvion which stated : 

“The river Ganges runs on tho shamilut of (laud 
common to) all the mahals of this Taluka ou 
the border of Amghat opposite to Mauza Goda 
Mafqudpur, Pargana Zamania, and Rampura altes 
Golaphat. This river cuts away and throws out 
land every year. Accordingly the custom of 
Dhardhura (the rule by which the course of the 
deep stream of a river is regarded as the boundary 
jn cases of alluvion and diluvion) is observed between 
the proprietors of this village and the village lying 
opposite. The custom as observed by the proprietors of 
tlis village among themselves is that allthe pros 
prietors of the villa ge sustain (oss) in the year in 
which the area of this village is cui away and that 
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they proportionately divide and are henefited by 
the alluvial land when it comes out.” 

It may be noted that at that particular 
‘time there was a single proprietor; on p. 08 
it is shown that the predecessor of the 
plaintiff, Maharaja of Dumraon, was entered 
zs Maharaja Radha Prasad Singh as the 
inferior properietor of a particular plot of 
area 2 bighas 9 biswas and 14 dhurs. This, 
it is admitled, is the grove in quession. 
The custom in para. 10 did not give an 
inferior proprietor in a particular plot any 
right of alluvion. Now learned Counsel 
based his argument in appeal entirely on 
s. 4, Regulation XI of 1825, which provides 
as follows : 

“When land may be gained by gradual accretion, 
whether from the recess cfa river or of the sea, 
it shail be considered an increment to the tenure 
of the person to whose land or estate it is thus 
annexed whether such land or estate bo held 
immediately from Government by a zamindar or 
other superior Jand-holder, or as a subordinate 
tenure by any description of under-tenant what- 
ever. 

But this s. 4 will only apply, according to 
s. 3, where there may be no local usage of 
ihe nature referred to in s. 2. Section 2 
states that where there is a clear and defini'e 
usage of shekust pywust immemorially estab- 
lished for determining the rights of proprie- 
tors of two or more contiguous estates divided 
bya river, then the usage shall govern 
the decision of all claims and disputes 
relative to alluvial land between the parties 
whose estates may be liable to such usage. 
Learned Counsel argued that although 
s. 2 bars the application of s, 4 where there 
is a Custom, still that custom should not 
govern the case like the present where a 
dispute is between two persons who have 
rights onthe same side of the river. 
We are under the impression that blis 
view is not correct, and that where the 
custom is shown. to exist, then the Regu- 
lation does notapply. Now in the present 
case the custom of alluvion has been 
recognized in Ghazipur District by the 
Courts. In First Appeal No. 320 of 1928, 
decided by a Bench of this Court on 
January 24, 1933 [Ram Suhkhag lai v. Sheo 
Sahai Rai (1)], it was held that the 
custom of the deep-stream rule applied to 
Ghazipur District, and a reference was made 
io the Gazetteer for Ghazipur printed in 
1909, at pp. 5 and 6, where it was stated: 

“Generally the deep-stream rule prevails all along 
the Ganges, and disputes arising from alluvion or 
diluvion are rare, at all events in comparison with 
the -incessant quarrels which arise from this 
cause in Ballia, tne only exception cccuis inthe 


(1) 146 Ind, Gas, 795; 17 R D 252; L R 14 A172 
Rev ; A IR 1933 All, 376; 6 R A 349; 1934 A LR d, 
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Talquas of Sherpur-Revtipur, Gahmar, and Bara, 
Pergana Zaminiah.” 

It may be roted thatthe city of Ghazi- 
pur, with which we are concerned, is not 
in any of those Taluqas. A reference was 
also made to the Settlement Report of 
Ghazipur District at p. 76, para. 149, where 
it was stated: 

“The Ganges has a course through this district 
of about 103 miles along 84 miles of this dietance, 
the deep-stream is without contest the dividing 
line between mauzas andmahals, and it is in con- 
sequence the guiding rule in conducting all inquiries 
into cases of alluvion or diluvion, with a view 
tə summary settlement or remission of revenue. 
Phe transfers of ownerships caused by the deep- 
stream rule are often of enormous extent, as for 
instance, on the west face of pargana Zamania, 
waich has gained from pargana Karanda a tract 
about six miles long by from half a mile to two 
miles broad.” 

We may also point out that the exist- 
ence ofa custom is admitted in the’plaint 
in para. 5, where the plaintiff stated that 
he claimed the acerction “by right of 
frontage under local custom and Regu- 
lation No. XI of 1825." As has been 
pointed out, if there is a local custom, 
then Regulation No. XI of 1825 does not 
apply. The custom of the deep-stream 
tule, and the accretion of alluvion to the 
zamindars,has been recognized by Govern- 
ment, as is shown on p. 68 by the Quinque- 
nial Settlement with the defendants zamin- 
dars on November 30, 1925. Learned 
Cotnsel forthe plaintiff desired to alter 
his case, and io argue that there was no 
custcm which would fulfil the requisites 
of being ancient, invariable and immemorial. 
He referred for this point to a ruling 
veported in Badruddin v. Tej kam (2), 
dealing with the Bareilly District. That 
ruling, however, did not state that no cus- 
tom existed in that case, bul a remand 
was made to the trial Court to come toa 
finding on whether the custom which ex- 
isted would coverthe case of a sudden 
avulsion which had occurred in that case. 
In the present case there does not arise 
any queslion whether the accretion was 
sudden, because in para. 5 of the plaint 
it is admitted: 

“In 1328 Falsi again some land gradually came 
out of the water in front of the plaintiff's pushtus 
in continuation vf the previously  alluviated 
land.” | 

In the written statement of the defen- 
dants zamindars it was pleaded as regards 
para. 5 of the plaint that it was admitted 
that some land was thrown out of the 
water. There is no suggestion in the written 
statement that there had been any sudden 

(2) (1929) A LJ 380; 116 Ind, Cus, 309; ALR 1929 
All 233 18 R D 926, 
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was bo the effect that tbe accretion was 
gradual. The ruling, therefore, on which 
learned Counsel for the appellant relies 
‘dces not apply. From the evidence which 
we have mentioned, we consider that it 
is elearly proved by evidence on both 
sides, and admission on both sides, and 
the judgment ofthis Court, and the 
wajib-ul-arzes, ond the Gazetteer and 
Settlement Report, that the custom of the 
deep-stream rule, and accretion belonging 
fo the zamindars, is proved to exist in 
the present case. We, therefore,’ consider 
that s. 4 of Regulation XI of 1825 has 
no application to the present case as is 
provided by that Regulation in s. 3. 
On this view of the case the accretion in 
question belongs to the zcamindars and the 
plaintif has no right whutever to. the 
‘accretion which has been thrown up by 
the river. We, therefore, dismiss the 
appeal of the plaintiff with casis. A 
cross-objection has been tiled by_ the de- 
fendants against the declaration’ which 


has been granted by the tower Court in 


favour of the plaintiff. : 


This was to the effect that the plaintiff's 
claim for declaration that. he was 
owner in possession of the land marked 
by the letters ABODEFGHTI in the 
plaint may be decreed. This portion of 
the plaint map facing p. 16 comprises 
the “thakurdwara,” or temple, and the 
courtyard and “thakurbari,” or grove, and 
pushta. This is a property which has been 
all along in possession of the plaintiff and 
the temple, as distinct from the remain- 
der of the property in the plaint, which 
was an accertion added by alluvial action. 
.Now the cross-objection merely asks that 
the plaintiff's suit should be dismissed 
in toto and ib is set outin ground No 1 
that the property in dispute belongs to 
dhe zemindars, and the plaintiff or his 
predecessors have no right in it. In ground 
No. 3 there is an absolute contradiction 
of this as it is alleged that the plaintiff 
has no cause of action because the defen- 
dants never made any assertion or denial 
in regard to this property. Put forward 
at the same time that the asserlion and 
denial are made; the argument is somewhat 
illogical. We do not find that the defen- 
dants have anywhere made an intelligible 
statement of what they consider are the 
yights of the plaintiff in this property. 
ISxamination of the written statement on 
“pp. 12 to 15 does not discicse any intelli- 
gible pleading Of the nature of the occupa- 
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tion of the plaintiff ; nor has learned Counsel 
for the defevdanis been able to make any 
intelligible statement on this point. Finally 
he contended that the oceupation was in 
the nature of the occupation of a ryot; 
presumably he meant the occupation of a 
house in an agricultural village by a ryot, 
That occupation is a mere rightof residence 
which terminates when the building falls 
down, and the right of occupation cannot 
be transferred without the consent of the 
zemindars. 
Now there are several difficulties in ap- 
plying such a theory to the present case: 
In the first place, Ghazipur is not an’ 
agricultural village: it is a city. In the’ 
second place, the Maharaja of Dumraon has. 
never been a tenant, and does not cul- 
tivate any land in the village. In the third 
place, the building is nota residential house; 
it is a temple. Now the presumption in 
the case of an agricultural village has to 
be made, where the origin of the tenure’ 
is unknown and the zemindar has allowed 
ryots to build residential houses in the 
“abadi,” and one incident of such a ten- 
ure is that the tenure’ will terminale 
when the house falls down. But we 
do not consider that any such presump- 
tion could be drawn from the occupation 
of a site in a town by a temple. Jiven 
if it be assımed that at some stage the. 
zemindars may have allowed the building - 
of this temple, the presumption, in our 
opinion, wouldbe that the zemindars had 
made 9 gift of the site. One distinction, 
between a residential house in a village 
and a temple is that the temple is not’ 
a building which will fall down, and of 
which the site will be abandoned. The 
intention is that the temple should stand 
there as a permanent structure. We dó 
not consider that any presumption can 
be drawn that the site of this temp'e or 
this garden Delongs io: the zemindars: 
We now turn te the uctual evidence on 
the record in regard to this area. For 
the defendants stress is laid on the entry at 
p. 99 in the Survey Khasra of Ghazipur 
for the year 1840. In this it is shown that 
the thakurdwara occupied an area of 5 
bighas 18 biswas, and the thakurdward’ 
is shown under the heading “name of 
tenant.” - 
Tke name of the owner in col. 2 actu- 
ally happens to be blank; and for the 
defendants-respondents we are asked io 
draw ihe presumption that the word ‘likes 
wise’ js intended, so that it should be read’ 
as if Lhe name in the previous entry, Shah 
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Mansur Alam, also epplied to No. 2, buteven 
if we make this presumption, we do not 
think that this document means any more 
than that for the mahal in which this tha- 
kurdwara was situated, the owner of the 
mahal, or a portion of the mahai, was 
Shah Mansur Alam. The thakurdwara, 
standing on an isolated plot, could not 
be entered in any manner otherwise than 
in the manner in which it is entered. 
There is a similar entry in a later document, 
but the same reasoning will apply. Now 
there is also an entry on p. 104, in the 
Survey Khasra for the City of Ghazipur 
of 1856. This shows that 10 bighas 2 biswas 
and 5 dhurs area was the grove of Babu 
Sheo Sahai, possessed by the Maharaja of 
Dumraon. The name of the proprietor was 
given “as above,” and the name above is 
not printed. This relates tothe zemindars of 
the village, ` 

The same reasoning applies, and the 
ownership of the isolated grove could not 
be shown in a Survey Khasra in any 
other manner than the manner in which 
it is shown. The entry does not indicate 
that the grove was not owned by the Maha- 
raja of Dumraon. There is always a dilfi- 
culty in recording in revenue records the 
entry of an isolated plot, the ownership 
of which is acquired by a person who is 
not a cə-sharer in the village, and there is 
properly: no place in which that owner- 
ship of isolated plots can be shown except 
in the khewat, under the heading “haggiat 
mutafarriga.” There is, as we have al- 
ready. noted, in the wajib-ul-arz of 1882, 
printed” on p. 58, an entry that the 
Maharaja Radha Prasad Singh, that is, 
the Maharaja of Dumraon, was the in- 
ferior proprietor of a certain plot. 2 bighas 
‘9 biswas 14 dhurs. This is apparently the 
grove. And again on p. 84 there is the entry 
of the Maharaja “Radha Prasad (?) Singh” 
of Dumraon for a similar area in the khe wat 
of Mauza Amghat for 1881-1882. 

Now learned Counsel for the defendants 
desires us to draw the conclusion from these 
entries that in these plots there exists not 
only the inferior proprietor, but also the 
superior proprietor, and the superior pro- 
prietors are the zamindars. He is quile 
unable to explain the origin of this par- 
ticular tenure, which is a tenure peculiar to 
the province of Oudh, and does not apply 
inthe province of Agra. There are, no 
doubt, cases in the province of Agra where 
there are in a mahal several persons pos- 
sessing separate, heritable and transferable 
proprietary interests, such interest being 
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of different kinds, as is provided in s. 75, 
Land Revenue Act (Act IMI of 1991). Itis 
there provided that the settlement oflicer 
shall determine which cf such persons shall 
he admitted to engage for the payment of 
the revenue, due provision being made for 
securing the rights of others, and the man- 
ner and proportion in which the net pro- 
fits of the mahal shall be allotted to the 
several persons possessing separate interests 
as aforesaid for the term of the settlement. 
This section deals with the case of a 
whole mahal in which there are inferior 
and also superior proprietors. The present 
case could not come under that section 
because it is not suggested that the Maharaja 
of Dumraon has an inferior proprietary 
interest in the whole mahal. [t is only 
Suggested that he has an inferior proprie- 
tary interestin a particular plot. ‘Such 
à case is. not known to the Land Revenue 

ct. 

In s. 4 (15) ofthat Act there is ade- 
finition as follows: ‘‘Under-proprietor” 
means in Oudh a person possessing a 
heritable and transferable right in land 
who is, or butfora judicial decision or 
Contract would be, lable to pay rent 
Now in the province of Agra 
it is by no means uncommon for certain 
persons to acquire proprietary interest ia 
a particular plot in a makal. Such an 
acquisition usually arises where tnereisa 
desire to erect a building, and the plot is 
either purchased from the zamindars or 
given by the zemindars. Bucana case does 
not give riseto any inferior proprietary 
rights. On the contrary, as regards tne plot. 
the person who acquires the ownership of 
that plot is the owner of that plot 
The ordinary presumption in a 
case like the present is that such 
facts have brought into existence the 
fact that this building, which is a temple, 
and the garden attached, are owned and 
possessed by the Maharaja of Dumraon ; 
and this is rendered more probable by the 
fact that the temple and garden standin 
a city area. There are certain records 
produced which contirm this view. On p. 45 
there is a sale-cerliticate of March 
23, 1855 in favour of Janki Prasad, Mukhtar, 
who, it is stated : 

“purchased for himself the rights and interests 
ot Babu Sheo Sahai, ina garden with four -brick 
walis, chabutra, 3. e. the ston® pushta onthe bank 
of the river in ths city of Ghazipur and the 
land appertaining thereto, bounded on tha-east by 


the door of the thekurdwara (temple) fucing the 
CAS. cere ee” 


Evidence is givén that this sale-certid- 
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cate was really acquired in the interest 
of the plaintiff. On p. 46 thereis asale- 
certificate, dated March 12, 1855, where 
there was a purchase for Munshi Ganga 
Prasad in an auction-sale of the rights and 
interests of Babu Sheo Sahai, defendant, 
in a sugar-factory consisting of three sec- 
tions,facing the west, the south and the 
north of the thakurdawra temple in Mohalla 
Mianpura. It is staled in evidence that 
both the sale-certificates relate to the prop- 
erty in question, and that by the sale-certi- 
ficates the property in question was acquir- 
ed for the plaintiff. It will be noted that 
the language used in each case is ‘the 
rights and interests of Bubu Sheo Sahai, 
defendant.” Nowit is not shown that the 
rights and interests of Babu Sheo Sahai 
were anything less than the proprietary in- 
terests in this area. We, therefore, think 
that it has not been shown that the Court 
below was incorrect in granting a declara- 
tion to the plaintiff that in regard to this 
dreaA BODEFGHI the plaintiff was 
the owner in possession. We, therefore, 
diemiss the cross-objection with costs. 
Ne Order accordingly. 





LAHORE HIGH COURT 
Civil Revision Petition No. 560 of 1935 
January 31, 1936 
Young, C. J. AND Jat LAL, J. 
SECRETARY or STATE—PETITIONER 
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Ch. JAMAL-UD-DIN AND crgurs 


~-Opposits PARTIES 

Practice—Parties—Impleading of—Suit against 
Municipality indirectly challenging action of Govern- 
ment in renewing term of office of Executive Officer— 
Secretary of State held necessary party— Judge re~- 
fusing toimplead him, held, did not apply his mind 
to real dispute, 
' Certain persons claiming to be ratepayers insti-~ 
tuted a suit against the Secretary, Municipal Com- 
mittee, in the Court of the Sub-Judge, Second Class, 
for a perpetual injunction against the defendant re- 
straining him from paying ks. 1,200 per mensem as 
pay and hs. 100 per mensem ag conveyance allow- 
ance to Executive Officer of the Committee, on the 
ground that he was not a legally appointed se:vant 
of the Municipal Committee. It was alleged that 
the Officer had originally been appointed by the 
Municipal Committee as Executive Officer for three 
years, but his term had been illegally extended by 
the Ministry for Local Self-Government. This action 
of the Government was described to be ultra vires. 
lt was turther alleged that the Municipal Cummit- 
tee was under the infiuence of the Minister for Local 
Self-Government; and, therefore, had not taken any 
action on the demand made by the plaintiffs to treat 
the extension of the term of the Executive Officer 
as void and illegal. The Secretary of State for 
India in Council made an application to be implead- 
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ed asa defendant in the suit alleging that the real 
object of the ptaintifis was tohave the orders pass- 
ed by the Government set aside by challenging 
their validity and, therefore, the Secretary of State 
for India in Council was directly affected by the 
result of the suit. This application was resisted by 
the plaintiffs. In the meantime the Municipal Com- 
mittee had decided to confess judgment in the suit 
and an application to that effect was made by 
Counsel for the Municipal Ccmmittee, to the Sub- 
Judge, the Subordinate Judge refused the applica- 
tion of the Secretary of State for India in Council 
and decreed the suit on confession of judgment leav- 
ing the parties to bear their own costs, Tt appeared 
that the suit was a collusive suit to get round the 
orders of the Government by improper meens : 
Held, that the Local Government and, therefore, 
the Secretary of State for India in Council was 
vitally interested in and affected by the result of 
this suit asjit was the legality of the action of the 
Government jn appointing and renewing the appoint- 
ment of the Wxecutive Officer that was the real mat- 
ter_in controversy in the suit. 


Held, also, that the Subordinate Judge had refus- 
ed to apply his mind to the real dispute in the 
case and wandered into a discussion of extraneous 
matters. In leaving the petitioner to seek his remedy 
by a separate suit he failed to apply to this case 
the well recognised rule that one object of implead- 
ing parties isto avoid multiplicity of suits. 

C. R. F. from an order of the Sub-J udge, 
Second Class, Lahore, dated July 29, 1935. 

Mr. Ram Lal, for the Petitioner. 

Mr. S. C. Chatterji for the Municipal 
Committee, Lahore, for the Opposite Party, 

Order.—'This is a petition for revision 
by the Secretary of State for India in 
Council against an order of Mr. Maqbul 
Ahmad, Sub-Judge, Second Class, Lahore. 
lt arises under the following circumstances. 

Choudhury Jamal-ud-Din and two others 
claiming to be ratepayers of Lahore -in- 
stituted a suit against the Secretary, Muni- 
cipal Committee, Lahore, in the Court of 
the Sub-Judge, Second Class, Lahore, for a 
perpetual injunction against the defendant 
restraining him lrom paying Rs. 1,200 per 
meusem as pay and Rs. 100 per mensem as 
conveyance allowance to R. B. Lala Shankar 
Das, Executive Utlicer of the Committee 
after July 8, 1933, on tne ground that he 
wes not a legally appointed servant of 
the Municipal Committee of Lahore. It 
was alleged that R. B. Lala Shankar Dashad 
Originaily Leen appointed by the Municipal 
Committee as Executive Otficer tor three 
years, but is tem had been illegally ex- 
tended by the Ministry for Local Self- 
Government, Punjab. ‘This acticn of tue 
Punjab Government was described to be 
ulira virs and calculated to cause grave 
loss to public interest. Is was furtner al- 
leged that the Municipal Committee was 
the .ntiuence cf the Minister for 
Local Self-Government, r unjab, and there- 
fore, “has nol taken any acion on the de- 
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mand made by the plaintiffs to treat the 
extension of the term of the Hxecutive 
Officer as void and illegal.” 

The Secretary of State for India in Goun- 
cil made an application to be impleaded 
as a defendant in the suit alleging that 
the original appvintment of the Executive 
Officer had been made by t:e Ministry for 
Local Self-Government in the Punjab by 
virtue of powers vested in it under the 
Punjab Municipal (Executive Officer) Act 
1931 and that the term of R. B. Lala Shan- 
kar Das had also been renewed by the Guv- 
ernment in exercise of its authority under 
the same Act. It was alleged that the real 
object of the plaintiffs was to haye the 
orders passed by the Government set aside 
by challenging their validity and therefore 
the Secretary of State for India in Council 
was directly affected by the result of the 
suit. Tnis application was resisted by the 
plaintiffs. In the meantime the Municipal 
Committee had decided tu confess judgment 
in the suit and an application to that effect 
was made by Mr. S.O. Chatterji, Counsel 
for the Municipal Committee, to the Sub- 
Judge, which is as follows:— 

“Sir. —The undersigned begs to submit that he 
has received the following instructions from the 
Municipal Committee, Lahore, through its Secretary, 
Agha Muhammad Safdar, B.A., LL. B. 

“Please note that the Committee ia its meeting 
held to-day have decided that the case should not 
be defended, that Legal Adviser should confess the 
judgment, and that the parties should bear their 
own costs, and in accordance therewith the under- 
signed on behalf of the defendant confesses judg- 
ment in the cass but prays that the parties should 
be left to bear their own costs.” 

On -July 29, 1935, the Subordinate Judge 
refused the application of the Secretary 
of State for India in Council to be im- 
pleaded as a party to the suit and decreed 
it on confession of judgment leaving the 
parties to bear their owa costs. It is from 
this judgment of the Subordinate Judge 
that this petition for revision has been pre- 
sented in this Court. The plaintiff-respon- 
dents have not appeared before us though 
notices of this petition have been served 
upon them, but the Municipal Committee 
has appeared through Mr. 5. O. Cuatterji, 
who, however, has stated that he is merely 
watching the proceedings on behalf of tne 
Municipal Committee. The facts on which 
the Secretary of State for India in Coun- 
cil applied to be impleaded asa defend- 
ant and which are not denied before us 
are mentioned in the application wuich 
was made tothe Subordinaie Judge and 
also in the petition fur revision presented 
in this Couyt. An examination of these 
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two documents leaves no doubt that the 
contention of the learned Government Ad- 
vocate is correct, that the plaintifis are 
really attacking and challenging the orders 
of the Local Government in the guise of 
a suit for injunction against the Municipal 
Committee, and that, if the Secretary, 
acted under the orders of the Municipal 
Committee in confessing judgment, the 
Committee or sume of its members who do 
not like the appointment of an Executive 
Officer are in collusion with the plaintifis 
and have therefore confessed jadgment in 
this. In its present form therefore the suit 
seems to be collusive and un abuse of the 
process of the Court. In any case there 
can be no manner of doubt that the Local 
Govetnment and therefore the Secretary of 
State for India in Council is Vitally in- 
terested in and affected by the result of 
this suit. The Municipal Committes as 
appears from the atlitude adopted by it 
in this suit has been impleaded as a bogus 
party and indications are that itis, or at 
least some of its members are, behind 
this suit and the real plaintiffs in this case. 
They have madea reprehensible attempt, 
and unfortunately a successful one in this 
case, touse the Subordinate Judge to get 
round the orders of the Government “by 
improper means. 

lt is the legality of the action of the Qov- 
ernment in appointing and renewing the 
appointment of R. B. Lala Shankar 
Das as Executive Officer that is the real 
matter in controversy in the suit, It is 
therefore with surprise that we notice that 
the Subordinate Judge has declined to im- 
plead the Secretary of State for India in 
Council asa defendant on an application 
having been made by the Government 
Pleader to that effect. As it is the learned 
Subordinate Judge has refused to apply 
his mind 10 the real dispute in the case 
and has wendered into a discussion of ex- 
traneous matters. In leaving ihe petitioner 
to seek his remedy by a separate suit he 
has failed, to apply to this case the well- 
recognised rule that one object of implead- 
ing parties is to avoid multiplicity of suits. 
We therefore accept this petition, set aside 
the decree of the Subordinate Judge and 
remand the case to the Senior Subordinate 
Judge of Lahore for disposal as in owr opi- 
niun the attitude of the Subordinate Judge 
as disclosed by his proceedings necessitates 
the transfer of the case to another Judge. 
The Senior Subordinate Judge shall im- 
plead the Secretary of State for India in 
Council as a defendant and then snail 
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proceed with the trial of the suit in ac- 
cordance with Jaw. In our opinion the 
plaintiff-respondents must bear the costs of 
the Secretary cf Stale for India in Council 
heretofcre incurred both in this Court and 
in the Court of the Subordinate Judge. 
The Municipal Committee shall bear its 
cwn costs of these proceedings. 

D. Petition allowed. 


RANGOON HIGH COURT 
Full Bench 
Criminal Revision No. 446-B of 1936 
July 27, 1936 
RoBERTA, C. J., BAGULEY AND LEACH, JJ. 
EMPEROR—PROSECUTOR 
VeETSUS 


NGA E PE—AccusEp 


Criminal trial—Murder or culpable homicide—In- 
tention—Jury trial—Misdirection—Stab wound pene- 
trating abdominal wall—Absence of evidence to show 
that accused had any other than normal intention 
—Held, there was no misdirection. 

The intention of the man who kills another is a 
matter of fact- which has got to be determined in 
order to decide whether the offence is murder or 
merely culpable homicide. A person who stabs an- 
other in the abdomen with sufficient force to pene- 
trate the abdominal walls must undoubtedly be held 
to.have intended to cause injury sufficient in the or- 
dinary course of nature to cause death. But it must 
be understood that that means that it is his inten- 
tion in the ordinary way, because all presumptions 
with regard to intention are rebuttable. Hamid v. 
Emperor (1) and On Shwe v. Emperor (2), relied on. 

There was absolutely no evidence on the record to 
show tnat the accusea when he inflicted a stab had 
any intention other than the one which must nor- 
mally be drawn in cases in which one man inten- 
tionally stabs another with sufficient force to pene- 
trate the abdominal walls. In the charge to the 
jury, the Judge stated, “if you find that A P. (ac- 
cused) was there and inflicted this stab wound, 
you ought to find him guilty of murder.” The 
trial was impeached on the ground that this 
constituted misdirection asthe question of what the 
intention of the accused was wes a matter of fact, 
and that should have been left to the jury; and the 
direction tothe jury to find as a matter of law that if 
stab wound was inflicted by accused, they must find 
him guilty of murder, amounted to misdirection : 

Heid, that the summing up was correct and there 
was no misdirection. There being no evidence of 
any kind upon which a jury could reasonably have 
come tothe conclusion that the accused had any in- 
tention other than the ordinary one deducibletrcm 
his acts, the Judge in his summing up was under 
no duty to enter into an “irrelevant explanation 
which may have the effect of misguiding the jury, 
Nga Mya v. Emperor (8), referred to. 

Mr. Tun Byu, for the Crown. 

Baguley, J—This is a 1eference under 
cl, zo, Letters Patent, with regard to the 
correciness or otherwise of the summing 
up of the Chief Justice in Criminal Sessions 


‘hrial No, 23 of 1936. In this case two ac~ 
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cused persons, E. Pe and Ba Lun, were 
sent up for trial. The case for the Crown 
was that the deceased Talokgyi was seen 
running along the road pursued by E Pe 
and Ba Lun. ‘lhe deceased jumped upon a 
moving tramcar and sat down on a seat. 
The two accused, E Pe and Ba Lun, ccn- 
tinued their pursuit, caught up the tramcar, 
jumped onto it and assaulted Talokgyi, 
apparently with their hands only. Talokgyi 
broke away from them, scrambled over 
two seats and gotinto the women's com- 
partment. The two accused followed him 
there and assaulted him again. In the 
end E Pe produced some kind of a weapon, 
either a dagger or a clasp knife, and 
stabbed the deceased in the flank with 
it. They then jumped off the tram and 
ran away. Ba Lun was convicted under 
s. 323, Indian Penal Code, and his case 
calls for no further comment. 

The defence set up by E Pe wes that he 
was not on the tramcar at all; he never 
pursued the deceased; he never attacked 
him and only came on the scene when he 
went into the Police Station to which 
Talokgyi had been taken to make a 
report himself. This was the only defence 
raised on behalf of E Pe. If the expression 
may be allowed no subsidiary defences 
were put forward and no argument was 
raised that even ifhe had stabbed the 
deceased, his offence would amount to come- 
thing less than murder. Talokgyi after 
being stabbed was taken to the hospital 
where he died some weeks later ircm 
pheumonia and, septicaemia caused by 
the stab wound which he had received. The 
post mortem showed that the stab had penet- 
rated the abdominal wall. How deep the 
original stab was it is impossible to say as 
the wound does not seem to have been prob- 
ed and by the time the post mortem was held 
itis impossible to say how deep it had 
gone. It must, however, have been more than 
21 inches deep as the Doctor says that at 
the place where the stab wound was received 
the abdominal wall was 24 inches below the 
surface. 

in his summing up the learned Chief 
Justice asked jury to apprcach the matter, 
first ofall, from the post mortem of the 
deceased. He had already warned the 
jury that they were the sole judges of fact 
and were in no way bound by any expres- 
sion of opinion with regard to the facts 
which he might make in the course of the 
summing up. Hehad also explained to 
them the duty which lay upon the Crown to 
prove the guilt of the accused beyond 
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reasonable doubt and hs had explained 
what this meant. In dealing with the facts 
of the case, confronting the jury so to 
speak, with the dead body, he. pointed out 
that there was no evidence whatsoever of 
the death being accidental which would 
of course, have resultedin a verdict of not 
guilty. He then pointed out that all the 
evidence there was that the two accused 
chased the deceased onto the tram and 
that somebody drew a knife while on the 
tram and stabbed the deceased with it, 
and that if the Doctor’s evidence was ac- 
cepted; the offence must be regarded as 
murder unless there were special circum- 
stances which made it a lesser offence. 

After this he dealt with the evidence 
offered by the Crown, and to the summing 
up of the evidence, no exception has 
been taken. Thelearned Chief Justice 
next proceeded to point out that E Pe had 
not set up any defence that the offence 
might be culpable homicide merely and 
not murder. ‘There was no evidence of 
provocation or of the accused having acted 
in exercise of the right of self-defence; and 
the statement was made: 

“You mustinfera man's intention from what he 
does, and if a man stabs another man in the middle 
of the body with a knife, which goes in 
2} inches deep, he must certainly be held to intend 


to cause injury sufficient in the ordinary course of 
nature to cause death.” 

This statement, the learned Chief Justice 
then went on to support by reference to two 
cases: Hamid v Emperor (1), and On Shwe 
v. Emperor (2), at p. 444*, and then occurs 
the passage in which he says: 

"I have decided that itis my duty to direct you 
that, if you find that Aye Pe was there and in- 
flicted this stab wound, you ought to find him 
guilty of murder; if you find he was there and 
you are not satifiedthat he inflicted a stab wound, 
you may find him guilty of the much lesser offence 
of causing voluntary hurt—if you are nob satisfied 
that he was one of the deceased's assailants at all then 
you would say he was not guilty.” 

The last two parts of this passage no 
one can object toin any way and it must 
be remembered that earlier in his sum- 
ming up the learned Chief Justice had 
dealt with the possibility ofan accident. 
The question, however, which hastobe con- 
sidered is whether there was misdirection 
in saying: 

“Ifyou find that Aye Pe was there and inflicted 
this stab wound, you ought to find him guilty of 
murder.” 

It was argued thatin a case of this kind 
the offence could be murder only if E Pe 

(1) 2L BR 63. 

(2) IR 436; 76 Ind. Cas. 711; A I R 1924 Rang, 93; 
25 Or. LJ 247. 


*Page of LR-[Ed] 





EMPEROR V, NGA E PE (RANG) 


885 


were held to have inflicted the injury which 
resulted in the death of Talokgyi if he 
stabbed him either with the intention of 
causing his death or with the intention of 
causing injury sufficient in the ordinary 
course of nature to cause death. It was argu- 
ed that the question of what the intention of 
E Pe was a matter of fact, and that 
should have been left to the jury; and in 
directing the jury to find as a matter of law 
that if the stab wound was inflicted by E Pe 
they must find him guilty of murder 
amounted to misdirection. In charging 
the jury in the way in which he did, the 
learned Chief Justice seems to have had 
in his mind the provisions of s. 299, 
Criminal Procedure Code, which states that 
it is the jury to decide which view of the 
facts is true and then to return the verdict 
which under such view ought, according to 
the direction of the Judge, to be returned. 
Reference was made to Hla Gyi v. Emperor 
(3). This was also a murder case in which 
the accused stabbed the deceased. The 
facts of the case are not given in the 
report andin the judgment of Adamson, 
C. J., occurs the passage : 

“The learned Judge did not explain to the jury 
the distinction between murder and culpable 
homicide, or tell them under what views of the 
facts the accused ought to be convicted of murder 
or culpable homicide or to be acquitted. I think 
that this omission amounts to a vital misdirection.” 

It is not very easy to see whether Hla 
Gyi v. Emperor (3), is parallel to the case 
now under consideration as the nature of 
the wound caused isnot mentioned. Kya 
Nyun v. Emperor (4) was also cited. In 
this case the accused was charged with 
murder and the deceased received a wound 
penetrating her chest toa depth of 37 and 
two serious stabs on her right arm. It 
would appear that in this case the defence 
that the offence committed was under 
s. 304, Indian Penal Code, was raised as it 
was dealt with at some length in the 
charge to the jury, and it was laid down 
that the jury should have been asked four 


questions : : 
“(1) Didhe stab with the intention of causing 


. death ? If so, their verdict would be murder under 


s. 302, Indian iPenal Code; (2) Did he stab with 
the intention of causing bodily injury sufficient in 
the ordinary course ofnature to cause death? If 
so, their verdict would be .murder; (3) Did he stab 
with the intention of causing only such bodily 
injury as was likely to cause death? If so, their 
verdict would be culpable homicide not amounting 
to murder punishable under the first part of s. 304, 
Indian Penal Code. Or {4) is he guilty of volun- 
tarily causing grievous hurt by means of a dan- 


(D 3LBR75,3CrLJ1 


(4) 8 L BR 135; 33 Ind, Cas: 634; ATR1914 LB 
216; 17 Or, L J 154. 
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There can be no possible doubt that each 
of these four questions would have been 
perfectly correct and no possible exception 
could have been taken to a summing up in 
this form but it must be remembered that the 
defence was put forward that the offence 
might have been one under s. 304 or 
s: 326, Indian Penal Code. No such de- 
fence -was raised in the present case. Re- 
ference was also made to Queen v. Shum- 
shere Beg (5). This, case, however, is of 
little assistance because the extracts from 
the charge to the Jury show that the 
learned Judge practically dictated to 
the jury what verdict they should find, 
Natabar Ghose v. Emperor (6) was also 
cited, but in this case the charge to the 
Jury contains so many misdirections includ- 
ing, it would appear a misrepresentation 
of the effect of the medical evidence that 
I do not think any advantage could be 
gained by examining it in detajl ; but itis 
Clear that one important question to which 
the Sessions Judge omitted reference al- 
together was the question whether in 
causing the death of the deceased the accused 
had the intention to cause death, or such in- 
Jury as was likely to cause death or know.edge 
that it was likely to cause death. The case, 
however, was complicated by the introduc- 
tion of s. 149, Indian Penal ` Code, and it 
‘would seem that there was no charge of 
murder framed at all. 

Another case cited was The King v. 
Hopper (7), a decision of the Court of Ori- 
minal Appeal in England. This was a 
case in which the main defence was that 
the killing was accidental but in address- 
ing the Court the accused's Counsel in- 
dicated that if the jury would not accept 
-that view he would ask them to find that 
-the crime was Manslaughter and not mvr- 
der on the _Sround that there was evidence 
-of provocation. The Judge, however, tak- 
ing the view that there was no evidence 
‘of provocation such as would reduce the 
crime to mansiaugher, directed the jury that 
1t was impossible for them to find a verdict 
of manslaughter and that if they did not 
come to the conclusion that the killing was 
accidental, they must find a verdict of 
murder. The Court of Criminal Appeal, 
‘differing from the Judge who tried the case 
held that there was some evidence which 

(59 W R51 Or, l 
j (®© 35 C531; TULI 599; 1IZ2C WN 774; 8 Cr. L 
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would, if the jury accepted it, justify them 
in finding a verdict of manslaugher, and 
the conviction for murder was altered to 
one of manslaughter. On the other hand, 
we have the decision of a Full Bench of 
five Judges of the late Chief Court of 
Lower Burma in Nga Mya v. Emperor (8), 
that a Judge is under no obligation to 
raise a case for the accused which his Ad- 
vocate had not raised and for which there 
was no real justification. The facts of this 
case are that the murder was committed 
by stabbing the deceased with a sharp 
pointed kitchen knife in the back to a 
depth of five anda half inches. The ae- 
cused was said to have accompanied his 
blow with an exclamation that could only 
meanthat he struck the blow intentionally 
and he showed savagery in keeping the 
knife in the injured man’s body. The mur- 
der seems tohave been committed in the 
course of a sudden quarrel and in the 
judgment of Fox, ©. J., at p. 312*, occurs 
the passage : 

“There was, in my opinion, no room for any rea- 
sonable man coming to the conclusion that he 
may have stabbed with the intention merely of 
causing bodily injury likely to cause death. In 
such acase itappears to me that in performing 
the duty of laying down the law by which the jury 
was tu be guided it was not incumbent on the Judge 
to explain a part of the law which if they had acted 
on, they would have dune wrong. In such a case they 
were to be guided not by the Jaw as to culpable homi- 
cide not amounting to murder but by the law asto 
murder. I am unable to hold that the Judge erred 
in omitting to explain to the jury the distinction 


between murder and culpable homicide not 
amounting to murder.” 

Ormond, J., puts the matter more 
shortly : 


“And ifin atrial for murder a verdict of culpa- 
ble homicide not amounting to murder could not 
properly be come to upon any aspectof the case 
before the Court, the Judge is not called upon to 
explain the law relating to such offence.” 

Twomey, J. on p. 316* says : 

“In such doubtful cases the Judge would be 
bound toexplain the law asto the minor offence 
as well as the major offence. In the present case 
if we look only tothe weapon used and the nature 
of the injury, there can be no doubt at all that the 
offender's intention fell within el. (1) or cl. (3), s. 300.” 

Robinson, J.the Judge whose summing 
up was under examination referring to the 
question of the possibility ofthe accused 
being convicted under s. 304, Indian Penal 
Code, says at p. 324% : 

“It certainly never occurred to me and it did 
not as far as Icar see occur to Counsel for the 
Crown that there wasany such plea. The evidence 
did not appear tome to afford any real foundation 
for any such plea and so I did not put it to the jury.” 


(8) 8L B R306; 32 Ind. Cas. 641; AIR 1916 LB 
1M; 17 Cr. L J 49. 
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- And Parlett, J. who also agreed that the 
summing up was correct, in dealing with 
ss. 297 and 298, Criminal Procedure Code, 
says at p. 326* : 

. . the illustration means that if the legal 
question ofthe distinction between murder ani 
culpable homicide not amounting to murder arises in 
the course of the trial, the Judge must explain it 
to the jury it being part ofthe law by which they 
are to be guided. Where no such question arises, 
it cannot be’ said to be his duty to enter into an 
irrelevant explanation which may have the effsct of 
misguiding thejury. Nor is there any force in the 
argument thatas the definition of culpable homicide 
is the basis of that murder it is necessary in all 
cases to explainthe distinction between the two 
It is quite possible, asthe present case shows, to 
explain fully and correctly what murder is without 
stating what it is not,” 

Lastly we were referred to Hmperorv. 
Upendra Nath Das (9), a case which was 
dealt with by a Full Bench of five Judges, 
including the Chief Justice. The accused 
in this case was placed on trial on charges 
under ss. 302,304 and 326, Indian Penal 
Code. He was defended by Counsel who 
argued that the case against the accused 
was one of murder or nothing. Grave 
and sudden provocation was not part of 
the defence case, The Judge in charging 
the jury laid down the law under s. 302, 
Indian Penal Code, but not under s. 304 or 
the exception to s. 300 Tt would appear 
that in this case it was argued subsequently 
that there might have been provocation 
which would have brought the case under 
s. 304, Indian Penal Code, although this 
defence was not raised at the trial of the 
murder case, and in the judgment of Sir 
Lawrence Jenkins, C. J., at p. 663, it is 
stated : 

“It would, therefore, come within the duty of 
the Judge to determine whether any evidence had 
been given on which the jury could properly find 
the question for the party on whom the onus of 
proof lies for that is a question of law. 

We have heard much of a scintilla of evidence and 
its paralysing effect on the powerof the Judgo 
to assist the jury thatisan argument that might 
possibly have possessed some force in the early 
part ofthe last century. But the scintilla theory 
is now exploded ” 

It is not enough to say that there was some evi- 
dence. A scientilla of evidence clearly would not jus- 
tify the Judge in leaving the case to the jury. There 
must be evidence on which they might reasonably 
and properly conclude the fact to be establised.” 

It will be seen, therefore, that the case 
in Nga Mya v. Emperor (8) is strongly in 
favour of the course which the learned Chief 
Justice took in the present case. The in- 
jury inflicted inthe present case was not 

(9) 19 C WN 653; 30 Ind. Cas. 113; AIR 1915 
Cal. 773; 21 © L J 877; 16 Cr. L J 561. 
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so déep and there was no statement ac 
companying the stab to show the inten- 
tion of the accused; on the other hand, in 
that case the fight arose apparently on the 
spur of the moment, and inthe present 
case the determination of the atlacker was 
shown not by words but by the fact that 
the murder was committed at the end of 
a long and determined chase: even when 
the victim got onto a moving tramcar, his 
pursuers continued to chase, caught up 
the tramcar and assaulted him and when 
he broke away to another part of the 
tramcar taey followed him and E Pe 
stabbed him. Tanis determination is a very 
important element in showing the intention 
of the accused. 

It istrue thatthe intention of the man 


. who kills another is a ma ter of act which 


has got to be determined in order to de- 
cide whether the offence is murder or 
merely culpable homicide. The two cases 
cited by the learned Chief Justice Hamid 
v, Emperor (1), and On Shwe v, Emperor 
(2), are authority for holding that a per- 
son who stabs another in the abdomen 
with sufficient force to penetrate the ab- 
dominal walls must undoubtedly be held 
to have intended tocause injury sufficient 
in the ordinary course of nature to cause 
death. The head-note is quite general, but 
it must of course be understood that that 
means that itis his intention in the ordi- 
nary way, because all presumptions with 
regard to intention are rebuttable. In the 
present case there is absolutely no evidence 
on the record to show that the accused when 
he inflicted this stab had any intention 
other than the one which must normally 
be drawn in cases in which one man in- 
tentionally stabs another with suificient 
force to penetrate the abdominal walls. 
It was not a case in which the deceased was 
so thin that the abdominal walls were only 
just under the surface of tne skin; they 
were protected by two and a half inches of 
flesh and muscle, and fora knife to pene- 
rate to that extent showed the inten- 
tion of the man who stabbed: the inten- 
tion was to drive the knife home into the 
body of his vistim. There baing no evi- 
dence of any kind upon waich a jury 
could reasonably have come to the con- 
clusion that the accused had any intention 
other than the ordinary one deducible from 
his acts, the learned Chief Justice in his 
summing up was under no duty, to quote 
Parlett, J. in Nga Mya v. Emp2ror (8), “to 
enter into an irrelevant explanation waich 
may have the effect of misguiding the jury, 
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For these reasons I would kold that the 
summing up in this case was correct. 
Roberts, ©. J.—I «gree. 
` Leach, J.—l agree. 
N. Reference answered. 
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_ LAHORE HIGH COURT 
.. Civil Revision Petition No. 349 of 1935 
October 15, 1935 
JAI Lat, J. 

RAM LABHAYA—PLAINTIFR—PETITIONER 

- : VETEUS 
FATEH ALI AND ANOTAER—DEFENDANTS— 

f OPPOSITE PARTIES. 

Instalment bond—Payment of a sum by debtor— 
Receipt passed stating that what was due up to 
date was satisfied—E feci of—Instalments due after 
date of receipt—Whether can be recovered. 

Where a person executed an instalment bond 
in favour of his creditor and subsequently on 
receiving a certain amount from the debtor, 
the creditor passed a receipt stating that what 
was due to him up to date of receipt was com- 
pletely satisfied, and in hissuiton the bond, the 
debtor contended on the strength of the receipt that 
the entire amount had been paid off: 

Heid, that the instalments which became due after 
that date were not recoverable on that date and 
could not, therefore, have been discharged by the 
payment under the receipt and the amounts due 
after date of receipt were recoverable by the plaint- 
iff 


141. 

C.R. P. from the decree of the Senior 
Sub-Judge, Jhelum, dated February 6, 1935. 
` Mr. Mukand Lal Puri, for the Petitioner. 
“Mr. Firoz-ud-Din Ahmad, for the Op- 
posite Parties. 


. Order.—This is a petition for revision 
of a decree passed on appeal by the Senior 
Sub-Judge of Jhelum on February 6, 1935, 
dismissing the petitioner’s suit for recovery 
of Rs. 470 claimed by him to be due to 
him from the respondents on account of 
instalments due on a bond, dated Octo- 
ber 1, 1926. The first of these instalments 
fell due in September 1930. The trial 
Court had decreed the suit. The Appellate 
Court dismissed it on the ground that a 
certain receipt seb up by the respondents 
properly interpreted meant that the whole 
liability. under the bond had been wiped 
off by the payment of Rs. 600 made on 
January 8, 1930. The oral evidence in sup- 
port of their allegation produced by the 
respondents was not relied upon by 
the lower Appellate Court as sufficient to 
establish the defendant's plea. It appears 
that a previous suit -was instituted for 
recovery of Rs. 800 by the petitioner 
against the respondents on account of in- 
stalments due upto the date of the suit 
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and that suit was dismissed on the plain- 
tiff having been paid Rs. 600. He gave 
a receipt to the defendants on that occa- 
sion which is datel January 8, 1930, and 
which, it is claimed by the defendants, 
was intended, and is s expressed, to wipe 
off his entire liability under the bond. The 
learned Senior Sub-Judge has held that the 
receipt when properly interpreted supporis 
the contention of the respondents. I may 
mention that there were two defendants in 
the case, one of them had admitted lia- 
bility for the amount claimed by the plain- 
tiff but had pleaded that it should first be 
recovered from the other defendant. The 
suit has been dismissed even against this 
defendant. 

The other defendant, however, pleaded 


. full discharge of the bond by payment of 


Rs. 600 as evidenced by the receipt of 
January 8, 1930. The only question, there- 
fore, on this revision is whether the Senior 
Sub-Judge has rightly interpreted the receipt 
produced by the defendant. Now the re- 
ceipt is quite clear that the only liability 
that was discharged by payment of Rs. 600 
was “bagi hisab kul ju har'do ke zuma ab 
tak wajib-ul-wasul tha chhor diya hai,” 
that is to say, what was discharged 
was liability for the amount which was 
recoverable from the defendants upto the 
date of the payment. Surely the in- 
stalmen(s which became due after that date 
were not recoverable on that date and could 
not, therefore, have been discharged by the 
payment of Rs. €00. There is force in the 
contention of the petilioner that the princi- 
pal amount due under the bond was Rs. 700 
and the plaintiff could not have accepted 
Rs. 600 in fuli satisfaction of the whole 
claim considering that he claimed Rs. 800 
due to him consisting of Rs. 390 principal 
and Rs. 410 interest. Thus out of the 
principal Rs. 310 were still due to the plain- 
tif. In my opinion the receipt cannot pos- 
sibly bear the construction that has been 
placed by the Senior Sub-Judge on it and 
to that extent his interpretation of it is 
clearly wrong and I hold that under the cir- 
custances I have jurisdiction to revise his 
decree on this petition. I accept the petition 
and setting aside the decree of the Senior 
Subordinate Judge, restore that of the trial 
Judge with costs throughout. 
N. Revision allowed. 
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SIND JUDICIAL COMMISSIONER'S 
COURT 
Civil Suit No. 137 of 1934 
July 18, 1935 
RUPCHAND, A. J. C. 
Miss VIRGINIA LYDIA MAUD SMITH 
; — PLAINTIFF 


Versus 
IVAN HAROLD DONALD SMITH anp 


OTHERS—DEFENDANTS 
. Will—Construction—Succession Act (XXXIX of 
1925), ss. 105, 109—All persons to benefit under will 
mentioned by name—Bequest to them, if as tenants-in- 
common—Death of one before testator—E ff ect— 
Residuary gift—Giftlapsing —Whether devolves on 
residuary legatee, < 

Prima facie a class gift is a gift to a class, con- 
sisting of persons who are included and comprehend- 
ed under some general description and bear a certain 
relation to the testator. But when all persons who 
are to benefit under the will are mentioned by name, 
the bequest is not to them as a class but to each of 
them as an individual. Ifthe giftin favour of per- 
sons so named is made to them as tenants-in-common, 
and oné of them dies before’ the testator, the share 
gifted to him lapses, and forms part of the residue of 
the testator's property unless it appears from the 
willthat the teetator intended that it should go to 
some other person. 

Where, therefore, each of the four brothers and their 
sister in whose favour the gift was made in specific 
shares were named in the will, there is no scope for 
the argument that the bequestto them wasa class 
bequest, or thatit was not bequeathed to them as 
tenants-in-common. Kingsbury v, Walter (1), dis- 
tinguished. Cresswell v. Cheslyn (2) and Re entley 
Podmore v. Smith (3), relied on. 

A residuary gift of personal property comprises 
a legacy of personal property which has failed by 
lapse or by being void ab initio. Where, therefore, a 
person is aresiduary legatee under a will anda gift 
lapses, the lapsed gift devolves on him as residuary 
legatee. Carter v. Haswell (4), relied on. 


Mr. L. A. D'Sa, for the Plaintiff. 
Mr. Kimatrai Bhojraj, for the Defendants. 


Judgment.—The facts of this case are 
not.disputed. One Cornelius Justus Smith 
died at Karachi on September 10, 1928. 
He left a will which is dated September 9, 
1928; that is to say, the will was made a 
day before his death. Probate of the will 


has been granted by this Gourt in Mis- 


cellaneous Application No. 2 of 1929; and 
there is, therefore, no dispute about the 
validity of the will. By that 


of his sisters, Mrs. Muriel Mercy Marshall, 
and to his:four brothers, whose names are 
disclosed in the will, a sum of Rs. 30,000 
to be divided equally between them. One 
of these brothers, Harry Smith, had pre- 
deceased the testator, but evidently the 
testator did not know of his death when 
he made the will. There is now a dispute 
between the remaining brothers and sister of 
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testator has inter alia bequeathed to one 
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the testator on the one hand, and children of 
another sister of his over the share of 
money which would have gone to Harry 
Arthur Smith. 

The contention of the brothers and sister 
of the testator is two-fold. They say that 
the gift of Rs. 30,000 was a gift to them 
and Harry Simith as a class, and that, 
therefore, they alone are entitled to share 
the money which would have gone to Harry 
Smith to the exclusion of the other rela- 
lives of the testator. They further say 
that even if it be held that the gift of 
Rs. 30,000 was not given to the legatees 
mentioned in the will :as a class, even 
then there is no proper residuary bequest to 
the nieces of the deceased and that, 
therefore, the share of Harry Smith should 
be dealt with under the law of intestacy, 
the testator having died intestate so far 
as this part of his property is concerned. 
These are the only points involved in the 
case. The plaintiffs are nieces, and the de- 
fendants are three brothers and one sister 
of tke testator. The defendants are the 
other legatees of the deceased including 
defendant No. 1 who is also the executor of 
the will. So far as defendant No. 1 jg 
concerned, he is prepared to deal with tke 
property in accordance with any orders 
that the Court might pass. 


Now, it appears that the testator either 
drew up the will himself or the person 
who drew it for him was not a legal men. 
The construction of the will has, therefore, 
become scmewhat difficult. But reading 
the will as a whole I have no doubt in my 
mind what the intention of the testator was. 
His primary object appears to have 
been to favour his sister Maud Smith 
and her children. He appointed her eldest 
son, defendant No. 1 in the suit, as the 
sole executor of the will. By the first part 
of his will the testator bequeathed to Mis, 
Maud Smith a sum of Rs. 15,000 end he 
bequeathed to defendant No. 1 a further 
sum of Rs. 7,000. He then proceeded to 
dispose of the remainder of his prcperty. 
It is well to refer in extenso to that part 
of the will which is the subject-matter of 
dispute between the parties. It reads: 

“Also to my remaining brothers and sister, name- 
ly Mr. Silvian Reginald Walter Smith, Mr. William 
Hope Smith, Mr Harry Arthur Smith, Mr. Albert Vic- 
tor Smith and Mrs. Muriel Mercy Marshall, children 
of the late Mr. John Joseph Smith, thirty thousand 
rupees to be divided equally between them algo to 
my nieces Miss Kathleen Martin and Miss Winfre 
Martin, daughters of my deceased sister Mrs. Olive 
Martin, daughter of the late Mr. John Joseph Smith, 
eight thousand rupees to be divided equally between 
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them and the remaining amount of money to be 
divided equally between the children of my eldest 
sister Mrs. Eugeuia Electro Maad Smith and the 
late Mr. Samuel George Smith, namely Mrs. Florence 
Dorothy Brown, Mrs. Verginia Lydia Smith, Mr. 
Cyril Vivian Trevor Smith, Mrs. Janet Constance 
Baker and Mr. Herbert Hustace Clarence Smith.” 
Now, itis abundantly clear that the tes- 
tator has specified each and every person 
by name in whose favour the bequest 


of Rs. 30,000 was made, and has further 


said that this amount was to be divided 
equally between them. That being so, it 
is difficult for me to hold that the bequest 
to the sister and four brothers named in 
the will was a bequest to all of them or 
to the brothers as a class so as to take it 
out of the purview of s. 107, Succession 
Act. The learned Adocate who appears for 
the contesting defendants has invited my 
attention to the observations of Lord 
Macnaghten in Kingsbury v. Walter (1); at 
p. 191*, where it is said: 

“When there is a gift to a number of persons 
who are united or connected by some common tie, 
and you can see that the testator was looking to 
the body as a whole rather than to the members 
constituting the body as individuals, and so you can 
see that he intended that if one or more of that 
body died in his life-time, the survivors should 
take the gift between them, there is nothing to pre- 
vent your giving effect to the wishes of the testator.” 


But these observations were made with 
regard to a bequest made in favour of per- 
sons, some of whom only had been men- 
tioned by name; and if preceding 
paragraphs of the judgment are read, it is 
clear that these observations were - not 
made with the object of showing that 
when all the persons in whose favour a 
gift has been made are mentioned by their 
respective names, although they also form 
members of a class, then in that case also 
the gift is made to them as » class and 
not as individuals. The observations re- 
ferred to above were made with a different 
object as is clear from what has been 
said in a later part of the same judg- 
ment. They were made for the purpose of 
laying stress onthe fact that 

“In certain decided cases the Judges had con- 
cerned themselves more about the definition of ‘a 


class,’ about what is or what is not a ‘class’ than about 
the language of the testator _ actually before them.” 

In that case the gift in dispute was 
made by the testator to 

“A and the child or children of his sister B who 
should attain the age of 21 years equally to be 
divided among them as tenants-in-common.” 

The children were not named. And in 
defining what is a gift to a class Lord Davey 


Q) (1901) 1 A O 187; 70 L J Oh. 546; 84 L T 697. 





*Page of (1901) LA, O.—[Ba.] 
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has in that very case said at p. 199#: 

“Prima facte a class gift isa gift to a class, con- 
sisting of persons who are included and compre- 
hended under some general description and bear a ` 
certain relation to the testator.” 

But when all persons who are to henefit 
under the will are mentioned by name, the 


bequest is not to them as a class 
but to each of them as an im 
dividual. [See Halsbury’s Laws of 


England, Vol. 28, para. 1205 and Cresswell 
v. Chestyn (2) and Re Bentley Podmore v. 
Smith (3)]. If the gift in favour of per- 
sons so named is made to them as ten- 
ants-in-common, and one of them dies be- 
fore the testator, the share gifted to him 
lapses and forms part of the residue of 
the testator’s property unless it appears 
from the will ihat the testator intended 
that it should go to some other person: see 
s. 105, Succession Act. 

As each of the four brothers and their 
sister in whose favour the gift was made 
in specific shares were named in the will, 
there is no scope for the argument that the 
bequest to them was a class bequest, or 
that it was not bequeathed to them as 
tenants-in-common. That being so, the be- 
quest of 1-5th share in Rs. 30,000 made 
in favour of the brother who predeceased 
the testator has lapsed. This brings me 
to the second question. ; 

Mr. Kimatrai has laid stress upon the 
words “the remaining amount of money” 
and has argued that these words confer 
upon the nephews and nieces of the testator 
only a pariicular residuary bequest in 
cash. He has relied on certain English 
rulings. But assuming that these rul- 
ings apply, they do not carry the 
case of the contesting defendants very far. 
The bequest which has lapsed is of cash 
or personal property and not real property 
and it is well settled in England that a 
residuary gift of personal property com- 
prises a legacy of personal property wnich 
has failed by lapse or by being void ab 
initio: per Stuart, V. ©. in Carter v, 
Haswell (4), p. 790*. That being so, the 
lapsed gift devolves upon the nephews and 
nieces of the testator under the last clause 
of the will as residuary legatees. I am 
now in a position to give my findings upon 
the issues raised by the parties: 

1, Are the persons mentioned in para. 6 

(2) (1762) 2 Eden. 123. 

Mo (1914) 110 L T 623; (1914) WN 88; 58 BJ 

(4) (1857) 3 Jur. (ne) 786; 26 LJ Oh. 576; 5 WR 
388; 29 L T (o s) 398, 

*Page of (1857) 3 Jur. (N.8.)-[Ed.} i 
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of the plaint residuary legatees? In the 
affirmative. i 

2. Was the residue of the property be- 
queathed by the testator to the said per- 
sons? Inthe affirmative. 

3. Is the sum of Rs. 6,000 with interest 
thereon divisible among the plaintiff and 
the other persons mentioned in para. 6 of 
the plaint or among defendants Nos. 2 to 
5? The sum of Rs. 6,000 with interest 
thereon is divisible among the plaintiff 
and other persons mentioned in para. 6 of 
the plaint and not among the defendants. 

4. What interest, if any, is defendant 
No. 1 liable to pay on Rs. 6,000 and from 
what date? There is no dispute between 
defendant No.1 cn the one hand and the 
plaintiff and other persons mentioned in 
para. 6 of this plaint on the other hand, 
with regard to the interest which should 
be allowed. The plaintiff and persons who 
are entitled to this sum are prepared to az- 
cept the account which may be rendered 
to them by defendant No. l. 

The parties are agreed that they will 
settle their accounts in accordance with the 
opinion expressed by the Court, and that 
therefore no further orders are necessary. 
As the words used by the testator were 
not clear and definite, the costs of this 
litigation incurred by both parties should 
come out of the estate. 

N. Order accordingly. 


LAHORE HIGH COURT 
Criminal Appeal No. 608 of 1935 
DALIP SINGH AND Ranai LAL, JJ. 
MOHAMMAD AND aNnotarr—Convicts— 
APPELLANTS 

versus ; 
EMPEROR—Opposite Party 

Evidence Act (I of 1872), s. 24—Confession to 
agent of landlord of accused—Inducement—Confes- 
ston, tf admissible in evidence. 

A confession was made by the accused before a 
retired Subedar the agent of a big landlord in the 
village whose tenant the accused was. Before the 
accused confessed to him, he was told that if he 
told the truth it would be to his advantage: 

Held, that there was an inducement and the con- 
fession was made to a person who held a position of 
considerable authority in the village which is in no 
way inferior to that of a Zaildar and hence it was 
not admissible in evidence under s. 24, Evidence 
Act. Kutab Ali v. Emperor (1), Karam Singh v. 
Emperor (2), Santokhi Beldar v. Emperor (3) and 
Taule v. Hmperor (41, referred to. 

Cr. A. from an order of the Sessions 
Judge, Attock, dated April 30, 1935. 

Mr. Amolak Ram Kapur, for the Appel- 
lants. 


Mr. V. N. Sethi, for the Government Ad- 
vocate, for the Crown. 
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Rangi Lal, J--Four persons, namely 
Mohammad, Karam Illahi, Ghulam Moham- 
mid and Nur Khan were charged with the 
murder of one Sher Zaman. The first two 
huve been convicted under s. 302, Indian 
Penal Code, and the remaining two have 
been acquitted. Mohammad has been 
sentenced to death and Karam Illahi to 
transportation for life. They have appeal- 
ed through Lala Amolak Ram Kapur who 
has addressed us at great length on their 
behalf. The case of Mohammad is also 
before us for confirmation of the capital 
sentence. The case for the prosecution is 
briefly as follows :—Mohammad accused had 
a liaison with Musammat Mulk Bano, wife 
of Sher Zaman deceased. Nur Khan isa 
brother of Mohammad; Ghulam Moham- 
madisa distant relation and Karam Illahi 
is a friend. The deceased and his father 
had made complaints to Mohammad’s father 
about Mohammad's misconduct, with the 
result that Mohammad was driven out of 
the village and went to live in village 
Bhagvi, then miles away. A month later he 
sent a love message through Karam Illahi 
who made use of one Musammat Hassan Jan 
for conveying it to Musammat Mulk Bano. 
This became known and Musammat Hassan 
Jan and Karam Illahi both got into trouble. 
Some time later on the night between 2nd 
and 3rd October 1934, Sher Zaman was 
cruelly murdered when he was going from 
his house in the village to his bahk. He 
received three incised wounds, two punctur- 
ed wounds and a contused wound on the head, 
an ineised wound 63” x 14” on the neck 
and a stab wound in the abdomen. He was 
missed on the following day, but no search 
was made for him. On October 4, 1934, his 
dead body was found in the dry bed of a 
stream and a report was made to the Police 
at 11-30 a. m. It was stated therein that 
the four accused were suspected of the 
crime. A Head Constable promptly came 
to the spot and arrested Karam Illahi, Ghu- 
lam Mohammad and Nur Khan. Karam 
Illahi produced a shirt and a pair of trousers 
from his house and they were on examina- 
tion found to be stained with human blood. 
Ghulam Mohammad produced wu knife and 
two pieces of bamboo stick from a pond. 
They were also found to be stained with 
human blood. Mohammad was not found 
in the village, but was arrested next morn- 
ing at Bhagvi. He was then wearing a shirt 
which was found to have human blood on 
it. 

The prosecution evidence against the 
appellants can be classified and discussed 
as under : 


892 


(1) The testimony of certain wajtakkar 
witnesses, This has been disbelieved by the 
learned Sessions Judge and has not been 
relied on before us by the learned Counsel 
for the Crown. It is, therefore, unnecessary 
to refer to it. 

(2) A tracker constable is said to have 
identified the footprints found near the 
scene of the occurrence with the footprints 
of the four accused. The prints were of 
shoes and the tracker was a constable. The 
learned Sessions Judge was, in my opinion, 
justified in holding that the track evidence 
was of very small value. 

(3) Extra judicial confessions said to have 
been made by Mohammad to Subedar 
Ahmad Khan, P. W. No. 20, and to Aulia 
Khan, P. W. No. 16. Ahmad Khan stated 
that on the evening of October 4, 1934, he 
heard that Sher Zanan had been murdered 
that Nohammad,was one of the four culprits, 
named, that on the following morning he 
sent for Mohammad and questioned him 
about the matter, that the latter con- 
fessed atter a little hesitation that he, Karam 
Illahi, Ghulam Mohammad end Nur Khan 
had murdered Sher Zaman, that on hearing 
this confession the witness made over M3- 
hammad to Aulia Khan and Fazl Chaukidar 
and himself went to village Naka, one mile 
away and brought the Assistant Sub-Inspec- 
tor and made cver the accused to him. 
Aulia Khan stated that Mohammad confessed 
in the same terms to him and Fazal, after 
he had been placed in their custody by 
Subedar Ahmad Khan. He, however, con- 
tradicted Subedar Ahmad Khan on an im- 
portant point. According to him, the 
accused remained in his custody from the 
morning of October 5, 1934, to the morning 
of October 6, 1934, when the Assistant Sub- 
Inspector came and took charge of the 
accused. It has, however, been proved 
by unimpeachable evidence that Moham- 
mad was arrested by the Assistant Sub-Ins- 
pector on the morning of October 5, 1934. 
The dead body of Sher Zaman was not found 
till October 4, 1934, and it cannot therefore 
be said that Aulia Khan was under any 
mistake when he made the above statement. 
He has, in my opinion, clearly told a lie 
and his statement in regard to the confes- 
sion said to have been made to him cannot, 
therefore, be relied on with confidence. 
Fazal was not produced by the prosecution. 
Ahmad Khan admitted that before Moham- 
mad confessed to him he was told that if he 
told the truth, it would be to his ad- 
vantage. 

This was clearly an inducement and the 
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point that arises for consideration is whether’ 
it proceeded from a person in authority. . 
Abmad Khan is a retired Subedar and is 
the agent of Sardar Mohammad Akbar 
Khan, who is apparently a big landlord in 
the village. Mohammad accused is a 
tenant of Sardar Mohammad Akbar Khan. 
It is, therefore, beyond dispute that Ahmad 
Khan held a position of considerable autho- 
rity in the village which is in no way inferior 
to that of a Zaildar. There are several cases 
in which it has been held that a Zaildar is 
a person in authority within the meaning of 
s. 24, Evidence Act: vide inter alia Kutab 
Ali v. Emp2ror (1) and Karam Singh v. Empe- 
ror, 34 Ind. Cas. 642 (2). In Santokhi Beldar 
v. Emperor (3) and Taule v. Emperor (4), the 
manager of a big estate was held to bea 
person in authority. Tne learned Counsel 
for the Crown doubts the correctness of 
these rulings and contends that a zaildar 
or a person holding a similar position can 
be saidto be a person in authority, only if 
the Police is close by and that person can 
be said to be an agent of the Police. I am not 
prepared to give such a: restricted meaning 
to the expression ‘person in authority’ as 
used in s. 24, Evidence Act, and to dissent 
from the rulings referred to above. Any- 
how, Lam not satisfied in this case that 
the Sub-Inspector was far away when the 
eofession is said to hve been made. Itis 
alleged thit he was at village Naka which 
isabouta mile from Baagvi when Ahmad 
Khan cams and informed him about the 
confession. It has not been explained why 
ha stayed at Naka. Tha Investigating 
Oficar at Dhok Silo, where the crime was 
committed, must have issued orders on 
October 4, 1934, for the arrest of Mohammad 
at Bhagvi. Taking all these facts into con- 
sideration, I am of opinion that the confession 
is inadmissible under s. 24, Evidence Act. 
(4) It is alleged that before the arrival of 
the Police in village Dhok Silo the remain- 
ing three accused had confessed to Moham- 
mad Khan Zaildar. His evidence on this 


point is as follows: 

“In consequence of some information obtained from 
him (Ilam Din), I went to Dhok Silo. I called Goulam 
Mohammad, Nur Khan and Karam Illahi accused. On 
my inquiry, all the three accuszd confessed separately 
before me that they had conmitted the murder 
along with Mohammad accused and that they 

(1) 14 P R 1911 Or; 12 Ind. Cas. 973; 12 Or. LJ 
597; 42 P W R 1911 Cr. 

(2) 34 Ind. Cas. 642; AI R 1916 Lah. 216; 17 Cr, 
L J 226; 153 PL R 1916. 

(3) 12 Pat. 241; 142 Ind. Cas. 474; A I R 1933 Pat, 
149; (1933) Cr. Cas. 404; 81 Or. L J 349, 14 PL T 
82; Ind. Rul. (1933) Pat. 139 (S B). 

(4) A IR 1929 Oudh 272; 117 Ind. Cas. 737; (1929) 
Cr. Cas. 14; 30 Cr. L J 829;6 O W N 309, 
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also admitted that they had thrown the dead 
‘body into the kas Chiranwala...... 1 did 
not tell the accused that the Police would tor- 


ment them and so they should tell the truth. I 
did not threaten the accused when questioning 
them. Itold the acsused, however, that one of them 
might possibly gain advantage if they all confessed. 
We have to say so in order to get something out of 
them. No one e’s2 was present when the confessions 
were made to me.” 

If it is believed that the witness has given 
a true account of what happened, it is 
somewhat doubtful whether he can be said 
to have given each of the accused such an 
inducement as would give him grounds 
which would appear to him reasonable for 
supposing that by making the confession 
he would gain any advantage or avoid any 
evil of a temporal nature in reference to the 
proceedings against him. Iam however of 
opinion that the statement is much too 
vague and it would be unsafe torely on it in 
proof of an extra-judicial confession. It is 
by no means certain that the witness has 
stated exactly what he said to the accused 
and what each accused said tohim. It is 
not known in what order each accused spoke 
and whether each of them made an inde- 
pendent stalement or not. It dces not 
appear how the murder was commitied and 
what part each accused took in the commis- 
sion of the crime. 

(5) The recovery of a blood-stained shirt 
from the person of Mohammad is certainly 

` an~incriminating circumstance but 
litile value by itself. 

(6) The recovery of blood-stained garments 
from the possession of Karam Illahi also 
tends to incriminate him, but cannot by 
itself be the basis of a conviction. 

~~(7) It has been established by satisfactory 
evidence that Mohammad had a liaison with 
Musammat Mulk Bano and thus had a 
motive for killing Sher Zaman. The other 
accused had no such motive. 

The above discussion makes it clear that 

~if-the confessions are excluded, the remain- 
ing evidence is by no means sufficient to 
support the convictions. It is not clear how 
the learned Sessions Judge distinguished the 
case of Ghulam Mohammad from that of 
_Karam Illahi if he believed the confessions 
tobe true. The accused merely denied 
the charge and produced no defence. For 
the reasons given above, I am of opinion that 
the case against the appellants has not been 
proved beyond doubt. I would, therefore, 
give them the benefit of the doubt and 
acquit them. ` 
Dalip- Singh, J.—I agree. 


N. 7 Accused acquitted. 
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RANGOON HIGH COURT 
Miscellaneous Civil Appeal No. 10 of 1936 
May 8, 1936 
BAGULEY AND PARKER, JJ. 

R. K. BANERJEE, OF FICIAL 
RECEIV ER— APPELLANT 
versus 
KARUTHAL ACHI-—RESPONDENT 

Provincial Insolvency Act (V of 1920), ss. 75, 54 
—Leave to appeal—Whether can be granted on oral 
application and at any stage—Mortgage to secure 
debt payable to woman as stridhanam—Such sum 
deposited with Chettyar firm—Deed, liability of, to 
be set aside. 

Leave to appeal under s. 75 (8), Frovincial In- 
solvency Act, can be granted at any stage of the 
proceedings. It can be granted even on an oral 
application made in the course of hearing of appeal 
before the High Court. 

[Case-law discussed.] 

In an insolvency case against a Chettyar frm, the 
firm and all its partners were adjudicated insolvents 
on a creditor's petition, the creditor being a first 
cousin of one cf the partners. The debt was given 
to the creditor as dowry or marriage settlement 
and a mortgage deed was executed to secure the 
repayment of the debt. On behalf of the debtor it 
was contended that the transfer was made not with 
a view to giving her preference but to escape the 
odium which would fall upon the firm if it did 
not repay this stridkhanam property which was 
dowry offered at the marriage ceremony: 

Held, that the debt, in the absence of proof to 
the contrary, could not be regarded as having any 
special sanctity in order to rank above ordinary 
debts and the deed was liable to be set aside. 


Before the Insolvency Court all persons, men and 
women, noimally, are alike. Among the Chettyar 
community the mere fact that a sum of money 
happens to be a woman’s stridhanam does not give 
it any special sanctity so that the non-payment of 
it would be regarded as a peculiar disgrace to the 
man or firm from whom it had got to be recovered. 

Mis. C. A. against an order of tke District 
Court, Mandalay, dated November 25, 1935. 


Mr. Clark, for the Appellant. 

Mr. P. K. Basu, for the Respondent. 

Baguley, J—This appeal arises out of 
insolvency proceedings, The Official Re- 
ceiver applied to the Court to set aside a 
cerlain mortgage-deed executed by the 
managing partner of the firm in fayour of 
his cousin, Karuthal Achi, which mortgage 
took place within three months of the filing 
of the petition in which the firm in question, 
the V.P. firm, was adjudicated insolvent. 
The application, therefore, was one under 
s. 54, Provincial Insolvency Act. The 
Court refused toset aside the deed; so the 
present appeal is filed on behalf of the 
Official Receiver. 

As a preliminary point the respondent 
argued that no appeal lay. Our attention 
was drawn to ihe fact that the order passed 
was not one of the orders which appear in 
Sch. I attached to the Provincial Insolvency 
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Act and, therefore, was appealable under 
s. 75 (2) of the Act. An appeal could only 
-lie under s. 75 (3) and, therefore, it was 
argued that leave to appeal had to be 
granted and it was admitted on behalf of 
the appellant that no application for leave 
to appeal has been made either to the 
District Court or to this High Court. An 
examination of Sch. L shows that the only 
decisions under s. 54 which are appealable 
without leave ure decisions thata transfer 
of property is a preference in favour of a 
creditor. It was suggested that if a decision 
that a transfer was a preference was ap- 
pealable reciprocally, a decision that a 
transfer was not a preference must be ap- 
pealable also, but this contention cannot be 
made good as there are examples in other 
Statutes, e. g., the Civil Procedure Code, of 
cases in which when amatteris placed for 
decision before the Court a decision one 
way may be appealable, whereas a decision 
in the opposite sense is not appealable. 

This being the case Mr. Clark asked that 
the Court asa preliminary might give leave 
to appea!. Mr. Basu objected saying that 
according to the wording of s.75 an appeal 
would not lie except by leave and he argued 
this to mean that the leave must have been 
obtained, or at any rate applied for, before 
the appeal could be filed, that the filing of 
an appeal without leave or an application 
forleave must be regarded as incomplete, 
and that if leave were given now, the 
‘appeal would obviously be barred by 
limitation, the order having been passed in 
November last year. It was admitted that 
all the published rulings on this point were 
against the contention put forward by 
Mr. Basu, but he argued that they were 
decided on incorrect grounds. The first 
case mentioned is Ananthanarayana Ayyar 
v. Rama Subba Ayyar (1). In this case the 
appeal came up to be heard in the ordinary 
course and the appellant’s Vakil asked for 
time to.file an application for leave to appeal 
under s. 75, cl. (3). Time was granted. 
Objection was taken to that and the Court 


dealt with the matter shortly: 

“Ag thenew Provincial Insolvency Act came into 
force only in 1920, and asthe Insolvency Law isnot 
well understood inthe mufassil, we deemed it proper 
to grant leave under s. 55, cl. (3), to filean appeal 
against the District Judge’s order . . This being 
a fit cass for excusing delay, the appeal was heard on 
the merits after excusing the delay.” 

This certainly sounds as though permission 
was granted on the ground that it wasa 
hard case, which is always a doubtful 


(1) 47 M 673; 79 Ind. Cas. 395; A I R 1924 Mad- 
345; 18 L W 857; 33 M L T 196. 
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ground upon which to base an order, 
Later, however, in W. Elliot Official 
Receiver, Cuddapah v. Kopparapu Subbiah 
(2), the same point arose but the Court 
held that such awhority as there was 
seemed in favour of granting leave with 
retrospective effect. Ananthanarayana 
Ayyar v. Rama Subba Ayyar (1) was 
referred to ənd other unpublished rulings 
and on page 817* of the report there isa 
passage: 

“In Balli v. Nand Lal, 33 Ind. Cas. 773 (3) there 
wasno leave and the Court allowed the case to be 
argued asthe practice of the Court was not thorough- 


ly settled. The same remark seems to apply here 
and it would be a good thing to settle the practice.” 

In Gopal Ram v. Magni Ram (4) it was 
contended that the admission of the appeal 
might be eonstrued as granting leave and 
on page 378} occurs a passage: 

“Iven if that be not sufficient, I would, after 
having heard the entire case, consider that sufficient 
cass has been made out by the appellant for obtain- 
ing leave to appealand hereby grant the leave,” 
after which the Full Bench proceeded to 
deal with the merits of the appeal. In 
Radha Mohan v.M. C. White (5), there is 
a passage in the judgment: 

“Leave was required under the Act, as the Counsel 
for the insolvent rightly objected, and was not 
applied for until a late stage of the proceedings, 
and the matter of leave was referred tothe Court 
hearing the appeal. As the casehas been arguedas 
one of principle, and appears to us to require careful 
consideration in view of certain existing decisions, 
we have granted the necessary leave, it being clearly 
a case in which it would have been erates if 
applied for at once. by any Court appreciating’ the 
point involved.” i i 

There are no published rulings, it would 
appearina contrary sense, but I am told 
by one of my brothers that he can remember 
at least one case in wuicu a Bench of which 
he was member gave leave to appeal aub 
the hearing of the appeal and it seems to 
me that when both views are possible and 
there is uo record of any case in which 
leave to appeal has been refused because 
it was made late it would be best to adopt 
the view that leave can be granted at any 
stage of the proceedings, and this the more 
so because our attention has been drawn 
to one rather striking decision of the Privy 
Council in which the wording of the liw 
appears to me {to be even more strongly 
against permission being given at 4 late 

(2) 50 M 815; 105 Ind, Cas. 138; A IR 1917 Mad. 
869; 53 M LJ 742,26 L W 248; (1928) M W NN 9. 

(3) 33 Ind. Oas. 773; A I R 1916 All. 349. 

(4) 7 Pat. 375; 107 Ind. Cas. 830; A I R 1928 Pat.. 
338; 9 P L T 329. 

(5) 45 A 364; 73 Ind. Cas. 413; A IR 1923 All. 466; 
21 A L J 216. 

*Page of 50 M.—[Ed.] 

[Page of 7 Pat.—[Ed.] 
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stage. I refer to Muhammad Asmat Ali 
Khan v. Lalli Begam (6). This was a case 
which came within the ambit of the Pensicns 
Act (XXIII of 1871). By s. 4 the Act 
provides that: 

“Except as hereinafter provided no Civil Court shall, 
entertain any suit relating to any pension or grant of 


money or land revenue conferred or made by the 
British or any former Government:” 
and in s. 6 

“a Civil Court otherwise competent to try the same 
ghall take cognizance of any such claim upon receiv- 
ing a certificate from such Collector.” 


In this particular case the suit was tiled 
without a certificate under the Pensions Act 
and it would appear that the Court at a 
comparatively late stage of the case discover- 
ed the omission and held that it was unable 
to give a decree because of the absence of 
a certificate. A certificate was only then 
obtained and a final decree passed in 
favour of the plaintiff. The Judicial 
Committee held that the Court was right in 
acting inthe wayin which it did. There 
are, no doubt, certain cases in which permis- 
sion or a certificate isa necessary pre- 
requisite to the initiation ofa suit, but in 
such cases the wording of the Act or order 
is very much more stringent than the corres- 
ponding wording of s. 75; for instance in 
cl. 10 of the Letters Patent of this Court 
dealing with original jurisdiction in which 
the leave of the Court in certain cases has 
got to be obtained before the filing of a suit 
we get the following passage: 

“.... Orin all other cases if the cause of action 
shall have arisen, either wholly, or, in case the leave 
of the Court shall have been first obtained, in part, 


within the local limits of the ordinary original civil 
jurisdiction of the said High Court... .....” 


It has been held, as is clear from the 
wording of the clause, thal in such cases the 
leave must have been obtained before the 
suit is filed, or else the Court has no jurisdic- 
tion, but there is nothing corresponding 
to the words “shall have been first 
obtained” in s. 75 of the Provincial Insol- 
vency Act. For these reasons we geve leave 
to appeal on the oral application made in 
the course of the hearing. 

I now turn tothe merits of the appeal 
itself. The insolvency case was against 
the V. P. Chettyar firm consisting of four 
partners, of whom Raman Chettyar was the 
managing partner. The firm and all the 

- partners were adjudicated insolvent on a 
petition filed bythe creditors on June 2, 
1933. The deed cf morigage in question 
was executed on March 29, 1933, and was 
one mortgaging Raman Chettyar's inlerest 
in the family house. The creditor was the 
first cousin of V. P. Raman Chettyar. The 

(6) 6 C 422; 91 A 8; 4 Sar. 310(P. 0). 
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debt was given to the creditor Karuthal 
Achi as dowry or marriage settlement and 
the money was handed over by her father to 
be deposited with the V. E. R. M. firm, of 
which the husbend’s brother was the agent. 
Later on the same money wes handed over 
by the V. E. R. M. firm, 2. eu a firm connect- 
£d with the husband’s family, to the V. P. 
firm, a firm connected with the wife's family 
and it was taken over as Karuthal Achi’s 
stridhanam. The mortgage-deed in question 
was executed to secure the re-payment of 
that debt due to Karuthal Achi. On behalf 
of the debtor it was contended that the 
transfer was made not with a view to giving 
Karuthal Achi preference but to escape the 
odium which would fall upon the firm if it 
did nol re-pay this stridhanam property 
which was dowry ffered at the marriage cere- 
mony and reference was made to Civil 
Miscellaneous Appeal No. 68 of 1934 
Alagami Achi v. R. K. Bannerjee, Official 
Receiver, Mandalay, of this Uourt. This 
case happens to be one with which I 
dealt myself and the learned District Judge 
correctly quoted the passage from my 
judgment: 

“I am satisfied that they (i. e, Chettyars) regard 
their: liability for their wives’ settlements ag debts 
of honour ranking above ordinary trade debts,” 

In that case the wife's marriage settlement 
was deposiled with the husband's frm and 
a considerable mass of evidence was record- 
ed of members of the community of 
unimpeachable standing and character to 
the effect that if the wife's money is put into 
the husband’s firm, the husband's firm regard 
that debt asa debt of honour and part of 
evidence went even so far as to say that if 
the husband’s firm handed over the money 
to a third firm and the third firm was unable 
io re-pay it, the Lusband's firm would ack- 
nowledge liability regarding themselves ag 
guarantors. The present case, however, is 
quite different. Here although in the frst 
instance the dowry was handed over toa 
firm in some way connected with the hus- 
band or his family, nemely, the V. E. R, M. 
firm, it was subsequently transferred to a 
firm connected with the wife's family, so 
that Alagami Achis case can in no way 
whatsoever be regarded as helping Karu- 
thal Achi in the present case, for the eyi- 
dence in that case would have pointed to 
Karuthal Achi if the V. P. firm was default- 
ing, recovering the money from the V. Ti. R, 
M. firm instead. Once this point has been 
fully appreciated it is clear that Algami 
Achis case does not help Karuthal Achi 
at all and evidence of this peculiar sanctity 
attached to the deposit of all stritahanam 


356. 
we have got to find in the evidence 
in the present case only. It inay 
be noticed thatthe defence was raised after 
Alagami Achis case had been decided, 
so no doubt the respondent knew exactly 
the point which had got to be proved. 
Perichiappan Chettyar says: 

“According to the custom in tha community it 
would be disgraceful to the debtor if he did not re-pay- 
stridhanam account; 
but in cross-examination he says: 

“It ig disgraceful if the amount borrowed is not 
repaid. It is worse and more disgraceful not to repay 
stridhanam amounts.” 

Naturally any Chettyar firm would feel 
diegraced if they were unable to re-pay 
their debts. This particular witness does 
not appear to be a man of any parti- 
cular standing. He is merely a friend 
of the family. The next witness, A. L. 
A. R. Ramaswami Chettyar, says that he 
is also a friend of Raman Chettyar and 
Karuthal Achi. He says: “Non-payment 
of stridhanm amount is held in contempt 
in our community". Heisnotin any way 
an outstanding personality. This seems 
to be all the evidence regarding the custom 
of special sanctity that has been produced 
by Karuthal Achi. It seems to me quite 
clear that they failed to prove that among 
the Chettyar community any sum of money 
merely because it happens to bea woman's 
siridhanam or dowry hes special sanctity 
and the non-payment of it would be regard- 
ed as a peculiar disgrace tothe man or firm 
from whom it had got to be recovered. 
Before the Insolveney Court all persons, 
men and women, normally, are alike and 
there is nothing peculiar about this woman 
Karuthal Achi. She is not a poor widow 
whose sole property is deposited. She has 
a husband still alive we are told. The 
ruling in Alegama <dchi’s case does 
not help her in the slightest degree because 
in that case the facts are totally different 
from the facis in the present case. There 
the wife's money was in the husband's firm. 
Here it isina family firm of her own rela- 
tions. J have little doubt that the evidence 
in this case was forthcoming because of 
Alagama Achi’s case and an attempt was 
made to extend the ruling to this case, but 
the evidence of custom and evidence that 
non-payment of any woman’s dowry would be 
regarded as particularly disgraceful fall so 
far short of the evidence given in the other 
case that there can be no comparison bet- 
ween the two. 

For these reasons I would allow the ap- 
peal and set aside the deed in question with 
costs: Advccate’s fee ten gold mohurs. 

Parker, J.—I agree. 


Dy Appeal allowed, 
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MADRAS HIGH COURT 
Letters Patent Appeal No. 73 of 1931 
February 2, 1934 
BEASLEY, C. J. AND BARDSWELL, J. 
KADIMCHERJA RAJU AND OTABRS 
—APPELLANTS 
versus 

KONDAPI AYYAPARAJ U—Rasponprnt 

Limitation Act (IX of 1908), s.15—Stay of execu- 
tion—Order not extinguishing rights of parties to 
apply for execution—S. 15, if applies. 

An order which stayed the execution of a decree 
being merely an order staying the Court and not 
putting an end to the rights of either the judgment- 
creditor or the judgment-debtor to apply for execu- 
tion, will not come under s. 15, Limitation Act. 

L. P. A. against an order of Mr. Justice 
Waller, dated March 27, 1931. 

Messrs. G. Lakshmanna and G, Chandra 
Sekara Sastri, for the Appellants. 

Mr. G. Rajagopalan, Amicus Curiae, 


Beasley, C. J.—This appeal can be dealt 
wilh very briefly. The only question in 
itis whether the order which stayed the 
execution of the decree amounted to a 
stay which would be within s. 15, Limita- 
tion Act. Waller, J., held thst it was such 
a stay and was afinxl one so long as it 
lasted andthat, therefore, the execution 
petitioner was entitled to bring himself . 
within s. 15, Limitation Act. In our view, 
the stay wasa limited one. It was an order 
merely staying the Court. It did not put 
an end to the rights of either the 
judgment-creditor or the judgment-debtor 
to apply for execution which wilhin 
the plain terms of the order they 
are entitled to do. The execution of the 
decree, therefore, remained stayed, for 
just solong as the judgment-creditor or 
the judgment-debtor chose not to apply for 
execution. As soon as either of these parties 
applied for execution, then the stay would 
be removed. It was thus within the power 
of the execution petitioner at any time him- 
self to remove the stay and under these 
circumstances, in our view, it is impossible 
to say that this isa case which comes within 
s. 15, Limitation Act. 

* Therefore this appeal must be allowed 
with costs here and inthe lower Appellate 
Courts. Weare very much indebted to 
Mr. G. Rajagopalan for the great trouble 
he has taken in appearing here to argue 
the case aS amicus curiae. Hehas given 
us very greatassistance and we are very 
much obliged to him. 


A Appeal allowed, 
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CALCUTTA HIGH COURT 
% Original Order Civil Jurisdiction 
September 21, 1934 
CUNLIFFE, J. 
In the matter of THE PIONEER 
INSURANCE Co., Lrp. 

Provident Insurance Societies Act (V of 1912), 
3s. 17 (7), 18—Act as whole is unsatisfactory—Notice 
under s. 17 (1), if mandatory — Notice under s. 18 
ts permissive—Practice—Rules to be framed under 
statute—Judges, if should undertake task Legal 
Practitioner—Pleader having interest in case—If 
can plead in the case. 

Taken as a whole the Provident Insurance Societies 
Act, 1912, is a thoroughly weak and unsatisfactory 
enactment 

It is quite clear from the text of ss. 17 and 18, 

Provident Insurance Societies Act, that the giving of 
the notices mentioned in s. 17, sub-s. 7, is mandatory 
whereas the issuing of the subsequent notices laid 
down in s. 18 is merely permissive. 
- Where rulesareto be framed under a particular 
section ofa statute itis constitutionally axiomatic 
that the Judge should not be asked to undertake such 
a task, for it is more than likely that when the rules 
are brought forward they may at some future date 
have to interpret them. 

It is undesirable that a member of the Bar should 
plead in a case concerning which he has a personal 
interest. 


Judgment.—The matters now before me 
consist Im an application for stay and an 
appeal. By consent they were heard toge- 
ther. Both proceed from an enquiry held 
by the Registrar of Provident Insurance 
Societies under tue provisions of the Provi- 
dent iosurance Societies Act, 1912. The 
Registrar conducted this inquiry into the 
affairs and position of the appellants, the 
Pioneer Insurance Company. He found 

` that the Company was in-an insolvent state 
‘and ordered it to be wound up. 

In my opinion the Registrar had ampl 
materia! before him to make such an order. 
The alleged irregularities with regard to 
notice of the inquiry and also with regard 
to notice of its result (on wnich the appli- 
cation for stay is based) are, in my view, 
unfounded. Adequate notices were given to 
the appellanis. 

. There are no judicial decisions in relation 

to the Act in question, but itis quite clear 
“from the text of ss. 17 and 18 that the 
giving of tue notices mentioned in s. 17, 
sub-s. 7 is mandatory; whereas the issuing 
of the subsequent notices laid down in s. 18 
is merely permissive. A 

It is difficult to speak with moderation of 
- the -manner in which this Company was 
carried on. It seems to me to have been 
organised with the prime object of swindling 
members of the pocrer classes. Its puffing 
prospectus would prepare one for “this. 
Unfortunately, the Provident Insurance 
Societies Act gives no power to the Registrar 
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to refuse registration, even if the proposed 
constitution and rules of the Society are of a 
suspicious character or actuarily unsound. 
The Company seems to have had very little 
capital and noreserves. The main position 
of their capital (if such it may be called) 
on which the directors relied, was the 
premium fund from policy-holders. Need- 
less to say the iniquitous “death-call” system 
was a prominent feature. It was originally 
proposed that ten per cent. of the Com- 
pany's net income should be put to reserve; 
that twenty per cent. of the income should 
go to the Managing Agents; and the 
remaining seventy per cent.: would be for 
the benefit of the Assured. The Managing 
Agents, Mayor & Co. embezzled part of the 
Company’s funds. For this defalcation they 
gave a worthless promissory note for 
Rs. 20,000. Mayor & Co. have been prosecut- 
ed for their conduct in relation to the Cony 
pany’s alfairs. 

The only arguments put forward against 
the winding up, are, that two enterprising 
gentlemen have come forward and stated 
their readiness fo manage the Company and 
that anew Board of Directors is prepared 
to get in the outstandings including the cash 
for the Rs. 20,000 promissory note. I am 
not impressed by these suggestions and 
reject them. 

Taken as a whole the Indian Provident 
Insurance Societies Act, 1912, seems to me 
to be a thoroughly weak and unsatisfactory 
enactment. It is, presumably, based upon 
the English Industrial and Provident 
Socities Act of 1893 and the later Amend- 
ing Act of 1912. No rules have yet been 
made under s. 24 which is the enabling 
section of the Indian Statute. Indeed, during 
the hearing, I was invited by the Acting 
Advocate-General to recommend to Govern- 
ment the form of certain rules which are 
contemplated. I must decline todoso. I 
should nave thought thatit was constitution- 
ally axiomatic in circumstances such as 
these that Judges should not be asked to 
undertake such a task, foritis more than like- 
ly that when the rules are brought forward 
I may at some future date have to inter- 
pret them. In this regard, however, I 
recommend to the notice of the authorities 
the provisions of Sch. II to the English Act 
of 1893. 

Finally, I may say that I was somewhat 
astonished at the passionate nature of the 
speech made to me by Mr. Gupta, on 
behalf of the Compuny against the direction 
as to the winding up. But a further 
perusal of the correspondence showed me 
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that a gentleman with the same name and 
initials as Mr. Gupta, has put himself for- 
ward as a potential director of the Com- 
pany on ils suggested reconstruction. This 
may possibly account for the disingenuous 
fervour of Mr. Gupta’s eloquence; yet I 
cannot help observing that itis undesirable 
that a member of tue Bar should plead 
in a case concerning waich he has a 
personal interest. 

In all the circumstances I consider that 
the Registrar was entirely justified in the 
course he took. For the foregoing reasons 
I dismiss both the appeal and the applica- 
ticn with costs. 

D. Order accordingly. 


MADRAS HIGH COURT 
Civil Revision Petition No. 1260 of 1933 
May 5, 1936 
Beasley, C. J. 
DIDUGU KAILASAPATHI 
PLAINTIFF—PETITIONER 
VETSUS ah 
Tus SECRETARY or STATE ror INDIA 
in COUNCIL AND ANOTAER—DEFENDANTS— 
a ak kaag 
Hereditary Village fices et (QII o; 
189, oe. 13 (1), 21—Suit to declare cancellatzon of 
registration as karnam illegal and for recovery of 
ofice of karnam—dJurisdiction of Civil Courts. 

Where the plaintiff who had been registered asa 
karnam of a village but whose registration as karnam 
was subsequently cancelled by the Board of Revenue 
instituted 2 suit against the Secretary of State for 
India and the person who was appointed karnam 
in his place fora declaration that the proceedings 
of the Board of Revenue cancelling the registration 
of the petitioner were illegal and ultra vires and also 
fora direction on the second defendant to re-deliver 
the office of karnam to the plaintiff : i 

Held, that the suit was one in respect of a claim 
to succeed to the office of karnam within the meaning 
of s. 21 of the Madras Hereditary Village Offices Act 
of 1895 and the Civil Court had no jurisdiction to 
entertain the suit. 

C. R. P. unders.115 of Act Vof 190s, 
and s. 107 of the Government of India Act 
praying the High Court to revise the 
decree of the District Court of Guntur, 
dated December 22, 1932, and passed in 


G. M. A.SNo. 40 of 19.1 preferred against - 


the decree of the Court of the District 

munsif of Guntur dated January 30, 1931, 
end passed in Original Suit No. 996 of 
929. 

; Mr. B.Gayannadha Doss, for the Petition- 

on The Government Pleader, for the Respond- 
nts. 

ý Judgment.— The petitioner here filed a 

suit in the District Munsif’s Court of Gun- 
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tur claiming a declaration that the pro- 
ceedings of the Board of Reveuue cancel- 
ling the registry of the petitioner as minor 
karnam of Kondepedu were illegal, invalid, 
ulira vires and not binding on him and a 
direction on the lst defendant to re- 
deliver the office of karnamship of Konde- 
pedu to ine petitioner. The District Mun- 
sif helc that the Civil Court had no 
jurisdiction to entertain the suit and re- 
turned the plaint for presentation to the 
proper Court. Onappeal to the District 
Judge, the appeal was dismissed. 

The facts of the case are set out in the 
judgments of both the lower Courts; and 
it is, therefore, unnecessary to re-state them 
here except to say that the petitioner had 
been registered as the minor karnam of 
Kondepedu but later the Board of Reve- 
nue cancelled that registration and direct- 
ed the Revenue Divisional Officer to make 
a fresh appointment: and eventually the 2nd 
defendant in the suit was appointed as the 
karnam. 

The question here is whether s. 21 of the 
Madras Hereditary Village Offices Act (II 
of 1895, prevents Civil Courts from enter- 
taining such asuit. The material words of 
s. 2] are: 

“No Civil Court shall have authority to take into 


consideration or decide any claim to succeed to 
any of the offices specified in s. 3,” 


and amongst the offices set outin s.3 is 
the office of karnam so that, if the pre- 
sent claim is one to succeed to the office 
of karnam, then the jurisdiction of the Civil 
Court is barred. Regard must be had to 
s. 13(1) of the Act which enables any 
persun to sue before the Collector for any 
of the village offices specified ins. 3, i.e. 
the office ot karnam as it is conceded that 
if the claim here is a claim falling within 
8. 13 (1) of tue Act, s.21 applies only tosuch 
claims. What is the claim here? The 
petitioner contends that as he had already 
been registered as karnam his claim was 
not a claim forthat office and thats. 10 
of the Act applied and he was appointed. 
Having been appointed he contends that 
any owner claimant must file a suit in the 
Revenue Court under s. 18. The question 
here is, what wesin substance the peti- 
tioner’s claim? Before he can get the 
oifice back he hasto remove the impedi- 
ment but what is the object of removing 
the impediment ? To get the office. Had 
he merely claimed a declaration the ques- 
tion would have arisen as to whether such 
relief was within the competence of the 
Civil Couri to grant by reason of the pro- 
viso tos. 138. By claiming both in my 
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opinion- this was a claim to the office as 
both lower Courts have found. There is 
some force of course in the petitioner's con- 
tention that ashe had already been ap- 
pointed this was not aclaim under s. 13 
to the office on the ground that the peti- 
tioner was entitled to succeed to it by 
reason of s. 10 and he had already been 
appointed toit and had been ousted by an 
order which he claimsis ultra vires. In 
Krishnaswami Naidu v. Akkulammal (1) it 
was held that s. 21 of the Act should be 
Tead along with s. 13 and a suit inthe 
Civil Court must be held to be barred only 
where the relief claimed is such that the 
plaintiff could maintain a suit, 
therefore, before the Collector under 
s. 13 and the suit is brought on one or 
more of the grounds specified in that 
Section. Clearly the plaintiff could file 
such a suit asthis had he not been ap- 
Pointed. But, although thisis a matter 
which isnot free from difficulty, I think 
that this relief is substantially theremedy 
that he. seeks here. If that is so 
then the Civil Courts have no jurisdiction 
to entertain this suit by reason of s. 21 
of the Act. This being so, the decision 
of the lower Courts was correct and this 
‘Civil Revision Petition must be dismis- 
‘sed with costs. In any event in the cir- 
‘cumstances of this case this is not one cal- 
ling for interference. . 

A. Appeal dismissed. 

(1) 9 L W 90; 50 Ind. Cas. 185; 24 ML T 489; (1919) 
MW N 29. 


PESHAWAR JUDICIAL COMMIS- 
SiONER'S COURT 
Criminal Appeal No. 171 of 1936 
May 29, 1936 
MIDDLETON, J. C. AND Mtr AHMAD, A. J. O. 
BAWAR SHAH AND OTHERS—ÅPPELLANTS 
VETSUS 
EMPEROR— RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 238, 
299, 537, 423, 438, 439—Irregularities in charge— 
Trial, when vitiated—All evidence available produc- 
ed—No material irregularity—Re-trial, if should be 
-orderel—Acquittal if can be aliered into conviction 
“im revision. 

Irregularities in a charge have no effect unless 
they have prejudiced the accused in their defence. 
Where, therefore, the accused charged with murder 
and unders. 396, Penal Code, is convicted under 
5. 304 (2), s. 379, the conviction is uot illegal even 
though the charge may be in the alternative. [p. 
902, col. 1.] south ava. 

In the absence of any material irregularity in a 
‘trial in which allavailable evidence was produced, 
an order of ve-trial would merely amount to an ex- 


" BAWAR SHAH V. EMPEROR (PESH.) 


. whois said to 


899 


Pression of dissatisfaction with the result. An order 
of re-trial should not be given merely because the 
revisional authority disagrees with the trial Judge 
ae to the offences constituted by proved facts. [p. 
902, col. 1.] 


In revision the High Court has no jurisdiction to 
alter an acquittal into a conviction. 


Mr. Id Akbar Khan, for the 
lants. 

Mr. Hamidulla Khan, for the Crown. 

Mr. S. Muhammad Aurangzeb Khan, for 
the Petitioner. 

Middleton, J. C—Bawar Shah, Said 
Alam, Mir Gkajan and Laban, after trial 
in the Sessions Court, Derajat, have been 
convicted under s. 304 (2) read with s, 149, 
Indian Penal Code, and also under s. 379, 
read with s.34, Indian Penal Code, and 
each has been sentenced to ten sears’ and 
two years’ rigorous imprisonment on the 
two counts, the sentences to be consecu- 
tive., All four have joined in this appeal. 
This was admitted toa full hearing by 
Hamilton, J. ©. who also issued notice 
suo motu to the appellants to show cause 
why their sentences should not be en- 
hanced in revision. Further, the District 
Magistrate has referred the case to this 
Court under s. 438, Crintinal Procedure 
Code, with the recommendation that the 
charge under s. 30£ (2), s. 149, Indian 
Penal Code, be altered to one under 
8. 302, Indian Penal Code, and that sentence 
be enhanced. In addition, Musammat 
Shahdona, widow of Mirajan Khan de- 
ceased, has applied in revision,for enhance- 
ment of sentence. ‘his one judgment 
will dispose of all four proceedings. 

The four appellants were committed for 
trial by the Sessions Court under charges 
with two heads, the first being framed 
under s. 302 and the second under s. 396, 
Indian Penal Code, but it appears that 
before the commencement of the trial the 
learned Sessions Judge amended the 
charge against al] four appellants to one 
under s. 302-149, or in the alternative, 
under s. 396, Indian Penal Code. The 
prosecution allegations at the trial were 
that the four appellants along with Sakhi, 
be absconding, were all 
under security under s. 110, Criminal Pro- 
cedure Code, and that Mirajan Kuan de- 
ceased, lambardar of Domel village, which 
is close to the villuge of all the appel- 
lants, gave evidence against them in the 
proceedings under s. 110, Criminal Pro- 
cedure Code, thereby earning their enmity. 
On November 29, 1935, this lambar- 
dar came from his hamlet to the main 
abadi of Domel on his way to Bannu. 


Appel- 
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When on a pathway close to Domel, he 
was waylaid by the four appellants had 
the absconder, who beat him with axes 
and sticks causing 20 injuries to him, 
took from him his gun which they threw 
away, removed his pyjamas, and stole a 
sum of Rs. 24-0-9 which was upon his 
person, and made off waving his turban 
in exultation and informing his wife, 
whom they met on the path, that they had 
given her husband a good thrashing. 
The noise made by the occurrence at- 
tracted numerous people, from .varijous 
houses and from the tonga-stand in Domel, 


who arrived in time to see the five as- 
sailants beating their victim and a 
message was immediately sent to the 


Police Station 400 yards away ; the Police 
arrived at the spot, recorded Mirajan Khan's 
statement, sent him to hospital where two 
further statements of his were recorded, 
one by a doctor and one by a Magistrate; 
Mirajan Khan died of hisinjuries at 4 P. M. 
on the same day; a Police < fficer follow- 
ed the tracks of five men to the hamlet 
where the appellants lived, and on arrival 
there was told by the sister of Bawar 
Shah, appellant, that Bawar Shah had gone 
to Sadrawan village; this Police Officer 
went to the Sadrawan seeing foot-prints 
of three running persons on the way and 


on arrival there found Bawar Shah, Said. 


Alam and Mir Ghajan sitting in a hujra 
ina confused state and perspiring freely, 
Said Alam being in possession ofa stick 
and the other two in possession of axes, 
and all of them having their feet covered 
with mud. He arrested these three and 
Laban was subsequently arrested on 
February 20, 1936, whilst Sakhi is be- 
lieved to be absconding and cannot be 
found. 

An important item in the prosecution 
evidence is the result of medical examination 
and of post mortem examination. As al- 
ready noted, there were no less than 
20 injuries upon the man’s person. The 
majority of these are contusious whicn 
appear to have been caused by sticks, 
many of which were upon the head or 
face, whilst others were scattered over 
the body. The 7th and 8th ribs were found to 
be fractured below two contusion marks 
on the left side of the back, the pleurae 
and both lungs were injured, and death 
was dueto shock and haemorrhage as a 
direct result of the injuries. No less than 
six eye-witnesses were called by the pro- 
secution who gave a consistent account of 
what had occurred. They had all been 
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attracted to the spot by the nose, they 
had recognized all five assailants who 
were all beating Mirajan Khan, and they 
all saw the five assailants make off taking 
the injurred man’s gun and pyjamas toa 
short distance where they threw them 
away, and also taking away his turban. 
They and other witnesses then approach- 
ed Mirajan Khan who told them all that 
in addition to being beaten, he had been 
robbed of Rs. 24-0-9. Apart from this, 
there are three statements of Mirajan 
Khan himself, the first recorded by the 
Sub-Inspector of Police on the spot the 
second by Dr. Gobind Ram in hospital 
and the third by a Magistrate, in all of 
which the five assailants were named and 
the allegations mentioned above repeated. 
In additicn, there is the evidence of the 
widow of the deceased who met the assail- 
ants when they were running away, the 
evidence of the Police Officers who came 
to the spot immediately and found the 
eve-witnesses standing there round the 
wounded man and who followed the tracks 
as already narrated. 

The appellants all pleaded not guilty at 
the trial. All except Laban put in writ- 
ten statements on which they relied at 
the trial. The written statements alleged 
various causes of enmity between the ap- 
pellants and the deceased, whilst Laban 
also alleged orally enmity with the decas- 
ed. Two defence witnesses were called, 
one alleged having gone to the spot at 
the same time as the Police and that at 
that time the deceased had only one visible 
injury upon his person; that he went 
away without having heard the deceased 
speak atall,and learnt the next day that 
he had charged the four appellants and 
Sakhi. The second merely stated that he 
had been at the tonga stand on the day 
of the occurrence and had heard no noise 
and knew nothing about the occurrence. 
The three assessors whosat at the trial 
considered that all four appellants were 
guilty of murder, wnilst one considered 
that they were also guilty of theft. The 
learned SessionsJudge found the allega- 
tions of the prosecution proved. He consi- 
dered that robbery was not the primary 
intention of the appellants and that, there- 
fore, the charge under .s. 396, Indian 
Penal Code, could not be maintained, but 
that an offence unders. 379, Indian Penal 
Code, had been fully established against 
them. He also considered that as the 
occurrence took place in broad daylight 
close to a village, it could mot be said 
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that there had been a common intention 
to murder the deceased but that their 
intention was to administer a severe 
thrasing in revenge for the information 
which he had previously lodged against 
them, and that from the number and 
nature of the injuries upon the body it was 
clear that they were all fully aware that 
their actions were likely to cause death. 
On these findings of fact and considera- 
tious ag to intention he convicted and 
sentenced the appellants as already noted. 

Counsel for the appellants has urged 
that the evidence of the eye-witnesses is 
incredible as they were attracted to the 
spot by a noise and yet allege seeing the 
beating taking place. He refers to the 
first of the three recorded statements 
made by the deceased in which he said 
that after being beaten he was dragged 
125 paces. (In this connection we may 
note that the Sub-Inspector observed 
marks of dragging for a distance of 100 
yards leading up to the place where he 
found the wounded man lying.) Counsel 
takes this statement of the deceased to 
mean that the dragging took place after 
the termination of the beating, and argues 
that the eye-witnesses who do not men- 
tion the dragging, could not have seen 
the beating. The argument has little 
weight. After considering the three state- 
ments made by the deceased, we are of 
opinion that his allegation was that during 
the course of his beating he was dragged 
along the ground, allegation supported by. 
circumstantial evidence and one which does 
not preclude the witnesses from seeing 
the beating still in progress when they 
arrived. 

The next point taken by Counsel is that 
one of the eye-witnesses Imam Shah, P. W. 
No.9, wasa friend of the deceased who 
was waiting at thetonga-stand in order to 
go, by previous arrangement, with the dec- 
eased to Bannu, this man alleges that 
after seeing the occurrence he started to go 
to the Police Station, but being lame, told 
Umardaraz, P. W.No. 10 what had occur- 
red and sent him to the Police Station, 
where the Sub-Inspector recorded a note 
that Umardaraz had arrived and told him 
that someone was being beaten by several 
people. Counsel argues that Imam Shah 
cannot have recognized the assailants and 
given their names to Umardaraz, as he 
states, because those names, were net men 
tioned by the Sub-Inspector. Obviously the 
Sub-Inspecior recorded a very brief note 
before hurting to the spot, but obviously also 
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whatever statement may have been made 
by Umardaraz at the Police Station cannot 
be used to contradict Imam Shah who did 
not make that statement. Apart from this, 
the note made by the Sub Inspector does 
not even give the name of the person who 
was being beaten, and yet there can be no 
suggestion that Imam Shah, who was ac- 
tually waiting for the deceased, did not 
know the identity of the victim. After 
this Counsel has tried toshow that the eye- 
witnesses are influenced by enmity with 
the appellants. The eye-witnesses appeared 
prosecution P. W. Nos. 4,5, 6, 7, 8 and 9. 
Prosecution Witness No. 4 admitted in 
cross-examination that two years ago his 
sister-in-law had been abused by Bawar 
Shah, P. W.No. 6 is 2 brother-in-law of 
P. W. No. 4, P. W. No. 7 admits that some 
12 years ago he was placed under security 
on one side whilst Bawar Sheh was placed 
under security on the other side. whilst P. W. 
No. 5 admits that he belongs to the same 
tribe as P.W. No 7. Prosecution Witness 
No. 8 admits that he is a brother of another 
witness who admitted having been bound 
down under s. 110, Criminal Procedure 
Code, as a bad character, whilst P. W. 
No. 9, Imam Shah, though shown to bea 
friend of the deceased, is not shown to have 
any enmity with the appellants. 

This is all that Counsel can point to in 
support of his contention that the eye-wit- 
nesses’ evidence is tainted by enmity against 
the appellants, and we are unable to find that 
the points relied on are sufficient to vitiate 
the direct evidence. Counsel then men- 
tions some suggested contradictions in the 
three statements recorded before, the victim 
died. We have carefully compared the 
three statements and find that they are not 
only consistent as to the main facts of occur- 
rence, but are also practically consistent in 
details. In the first and last the deceased 
said that Bawar Shah was at the side of the 
path, that he jumped up and snatched 
his gun from him and then called his four 
companions who appeared to have been hid- 
ing behind a‘bhusa stack, in the second 
statement the deceased had said that all five 
had been hiding behind the bhusa stack. 
In the frst and second statements but not 
in the third the deceased mentioned that 
Said Alam had hit him with a hatchet, in 
all three statements he said that Mir Ghajan 
had hit him witha hatchet. In all three 
statements he said that Bawar Shah had 
taken his gun from him, in the first state- 
ment the deceased said that Laban had re- 
moved his pyjama, though lie did not mention 
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this in the second and third. In the first 
Statement the deceased said that Laban 
had taken his money, in the second, that 
Laban and Bawar Shah had taken his monev, 
and in the third statement, that Bawar Shah 
had taken his money. 

We are of opinion that except for very 
unimportant details the statements are 
consistent and that there is no reason 
why reliance should not be placed upon 
them. We have no hesitation in agreeing 
with the learned trial Judge that the 
prosecution had succeeded in proving the 
allegations of fact. Counsel now urges 
that as the charge framed against the 2p- 
pellants was in the alternative, they 
could not be convicted under two heads 
he has further contended that having been 
acquitted under s. 396, Indian Penal Code, 
they could not be convicted under s. 379, 
Indian Penal Code. Irregularities in a charge 
have no effect unless they have prejudiced 
the accused in their defence. In this case 
the appellants knew that they were 
charged with murder, which covers the 
lesser offence of which they have been 
convicted, and they also knew that they 
were charged under s. 396, Indian Penal 
Code, with dacoity which includes the 
lesser offence of theft. We find that although 
the charge was framed in the alternative, 
there has Feen no prejudice and that the 
trial and result are in no way vitiated. 
Counsel argues that as no eye-witness saw 
the commencement of the occurrence and 
as it took place in broad daylight in a 
populated neighbourhood, it is probable 
that there was an accidental meeting pro- 
bably followed by an altercation and a 
sudden fight, and that, therefore, there 
was no common intention of any sort 
amongst the appellants and their compa- 
nion. In putting forward this argument 
he completely ignores the various statements 
made by the deceased. We have already 
noted that we have no reason to disbelieve 
those statemenls, and we are satisfied that 
there wasacombined assault upon the 
deceased in which all who participated, 
had a common intention. Counsel has not 
argued ground No. 1 given in the memoran- 
dum of appeal to the effect that a con- 
viction under s. 304 (2)read with s. 149, 
Indian Penal Code, could not be maintained 
in the absence of a charge under s. 148, 
Indian Penal Code. We can see no force 
in that ground. We agree with the learned 
trial Judge that there was a common in- 
tention amongst the assailants, though 
we are not prepared to accept hisreasons 
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for thinking that the intention was merely 
to give a severe beating. Even if that 
was the intention, we agree with him that 
the beating given was of such a nature 
that every one of the assailants had 
the knowledge that it was likely to result 
in death, As regards theft, there can 
be nodoubt that it took place, and as 
the accused made off in company with each 
other, we have no reason to think that 
there was no common intention regarding 
the money which one or more of them 
had appropriated. Accordingly we main- 
tain the convictions, and finding that the 
sentences arein no way severe, we dis- 
miss the appeal. We now turn to the three 
proceedings in revision. As there was a 
charge under s. 302, Indian Penal Code, 
followed bya conviction under s. 304 (2), 
Indian Penal Code, the result of the trial 
includes an acquittal under the major 
charge. In revision we have no jurisdic- 
tion toalter an acquittal into a conviction, 
and we are not, therefore, able to consi- 
der the question whether the appellants 
were in fact guilty of murder. 

The sentence of ten years’ rigorous im- 
prisonment is the maximum sentence of 
imprisonment which can be passed under 
s. 304 (2), Indian Penal Code. We are, 
therefore, unable to enhance it except by 
adding a fine which we consider unstit- 
able. There are only two courses open to 
us one is to refrain from interference: 
the other to order a re-trial. Ia the 
absence of any material irregularity in a 
trial in which all available evidence was 
produced, an order of re-trial would merely 
amount to an expression of dissatisfaction 
with the result. It is established practice 
in all the High Courts in India that an 
order of re-trial should not be given 
merely because the revisionable authority 
disagrees with the trial Judge as to the 
offences constituted by proved facts. If 
the prosecuting authorities were dissatis- 
fied with the result of the trial, their 
proper course was to have instituted an 
appeal against acquittal by the Local 
Government. In the absence of such ap- 
peal we cannot interfere with the acquit- 
tals under s. 302, Indian Penal Code, 
whilst we cannot enhance the punishment 
under s. 304 (2) as the maximum punish- 
ment has been awarded. If, as is main- 
tained hy the petitioning widow and by 
the District Magistrate who submitted the 
order of reference, there has been any 
failure of justice, the remedy was in the 
hands of the . prosecuting authorities, and 
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. this Court, in the absence of an appeal, 
has no jurisdiction to ‘interfere. Being. 
unable to take any action in revision, 


we dismiss the- revision petition, and 
return the reference. 
D. Order accordingly. 





MADRAS HIGH COURT 
Second Civil Appeal No. 637 of 1932 
April 24, 1936 
Kine, J. 
Tar SOUTH INDIAN RAILWAY Oo., Lro. 
—DEFENDANT—ÅPPELLANT 
VETSUS 4 


KRISHNASW AMI NAIDU AND BROTHERS 
—PLAINTIFFS—RESPONDENTS 

_ Railways Act (IX of 1890), 5. 80—Through book- 
ing—Mere non-delivery of goods, whether amounts 
to ‘loss'~Applicability of s8. 80 to cases of non- 
delivery—Refusal of consignee to_ take delivery 
unless condition of bags is noted—Duty of Com- 
pany. 
A consignment of goods was sent from Mysore in 
the Mysore Railway to Palghat in the S. I. Ry. 
The consignee on examining the begs at Palghat 
found that the bags had been tampered with and 
refused to take delivery unless the bags were re- 
weighed and their condition was noted anda record 
of the condition of the bags was handed over to him. 
The clerk refused toaccede to this demand and the 
goods were sold by the Railway Company. The 
consignee then sued the 8. I. Ry. Co., for value of 
the consignmebt and damages for loss of profits : 

Held, (1) that the refusal of the Railway Co. to 
deliver the goods on the consignee’s terms was not 
a loss within the meaning of s. 80 of the Railways 
Act, and the liability in respect of the goods arose 
from breach of contract and not from a tort, and 
the plaintiff was, therefore, entitled to sue only the 
Company to whom the goods were consigned, viz., 
the Mysore Railway. Chunnt Lal v. Nizam's Guaran- 
teed State Railway Co., Lid. (1) and Kokw Mal v. 
G. I. P. Railway (2), relied on. 

(2) that the request of the consignee to give him 
a record of the condition of the bags was not a 
reasonable request and even if the S. I. Ry. Co. 
were otherwise liable, they were nob guilty of any 
breach of duty in refusing delivery under these con- 
ditions. Koka Mal v.G. I. P. Railway (2) and, 
Firm Bhullan Mal Asa Ram v. Secretary of State 
for India in Council (3), relied on. 

S. O. A. against the decree of the Court 


of the Subordinate Judge of South Malabar 
at Palghat in Appeal Suit No. 20 of 1931 
(A. S. Nv. 61 of 1931 District Court, Calicut) 
preferred against the decree of the Court of 
the Principal District Munsif of Palghat in 
- Original Suit No. 215 of 1930. 

Mr. S. S. Ramachandra Atiyar, for the 
Appellant. 

Mr. K. V. Ramasesham, 
dent. 

Judgment.—This appeal relates to a 
consignment of til seeds sent from Mysore 
to Palghat in 101 bags. The weight of the 


for the Respon- 
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consignment was recorded on the Railway 
pass as 181 maunds and 32 seers, and was 
found at Erode to be 171 maunds 1 seer. 
It arrived at Palghat on March 8, 1930, and 
respondent, the consignee, on examining the 
bags found what he considered to be traces 
of their having been tampered with en 
route. He asked for the bags to be re- 
weighed, whereupon the goods clerk inform- 
ed him that they had been re-weighed 
already and that the result was 164 maunds 
27 seers. He thereupon refused to take 
delivery unless he were given by the clerk 
a memorandum of the weight and condi- 
tion of the bags. The clerk refused to 
accede to this request and after some Cor- 
respondence with the Railway Officials the 
consignee persisted in his refusal to take 
delivery and the consignment was sold by 
the Railway. The consignee then sued the 
South Indian Railway Company for the value 
of the consignment and damages for loss of 
profits. His claim was dismissed by the 
first Court and a decree was given only 
for the sale proceeds less the expenses 
incurred by the Railway Company in 
storing the goods and conducting the 
sale On appeal the principal Subordi- 
nate Judge of Palghat decreed plaintiff's 
claim for damages and the full value of 
the consignment as paid to the consignor. 
This is a second appeal by the Railway 
Company. 

There are two grounds, it seems to me; 
upon which this appeal must be allowed. 
In the first place the respondent has mis” 
conceived his remedy. His contract was 
with the Mysore Railway, and unless 
s. 80 of the Railways Act is applicable, 
it is the Mysore Railway alone which 
he can sue. The learned Subordinate 
Judge holds that the refusal of the 
Railway Company to deliver the goods on 
respondent’s terms at Palghat can be 
construed as ‘loss’ within the meaning of 
s. 80. I entirely fail .to see how that can 
be so. He also holds that the action of 
the South Indian Railway Company is a 
tort and not necessarily a breach of con- 
tract. I am again unable to agree with 
him. Any liability in respect of these 
goods must, in my opinion, arise from 
breach of contract, and if that is so, s. 80 
of the Act itself and two Allahabad de- 
cisions Chunni Lal v. Nizam’s Guaran- 
teed State Railway Co., Ltd (1) and Koka 
Mal v. G. I. P. Railwag (2) are clear autho- 


(1) 29 A228; A WN 1907,21; 4A LJ 80;2ML 


T 42. 
(2) 11 ALJ 775; 21 Ind. Cas. 428. 
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rity for the position that it is only the 
company to whom goods were consigned. 
under the contract which can be sued. 

And even if the South Indian Railway 
Company were otherewise liable, it does 
not appear to me that they have been 
gulity of any breach of duty. The law on 
this subject has been considered and laid 
down in Firm Bhullan Mal Asa Ram v. 
The Secretary of State for India in Council 
(3). It is there held that in delivering 
goods a Railway Company is bound to 
comply with the reasonable directions of 
the consignee. The learned Subordinate 
Judge holds in the present case that all 
the consignee wanted was sume slip of 
paper containing the actual weight found 
at Palghat. This appears to be in itself 
a reasonable request, though I am doubt- 
ful whether even without such a memo- 
randum the consignee would have been 
justified in refusing to take delivery when 
he knew, as he says he knew, on the 10th 
and when he could have easily ascertain- 
ed on the 8th itself that a record of the 
weight as 164 maunds had been made in 
the Railway’s books. But the learned 
Subordinate Judge I should say is in error 
in holding that this is all that respondent 
wanted. It is clear, from para. 3 of the 
plaint from para 2 of his memorandum of 
appeal in the Subcrdinate Judge’s Court 
and from passages in his evidence that 
respondent also insisted upon a record 
also being made and handed to him of 
the condition of the bags, and this, of 
course, means when analysed, that unless 
the clerk's remarks agreed with respond- 
ent’s own opinion of the condition of the 
bags, he would still have refused delivery. 
It seems to me that this cannot be con- 
strued as a reasonable request, and that, 
on the authority of Koka Mal v. G. I. P. 
Railway (2) which in this respect is not 
shaken by Firm Bhullan Mal Asa Ram 
yv. Secretary of State for India in 
Council (3), the clerk was right in refus- 
ing it. The appeal musi, therefore, be 
allowed and the decree of the District 
Munsif restored with costs payable through- 
out to the appellant. Leave to appeal 
refused. 

Ae Appeal allowed. 


(3) A IR 1929 All. 960; 122 Ind. Cas. 888; (1929) 
A LJ 1169; Ind. Rul. (1930) All. 344; 52 A 126. 
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CALCUTTA HIGH COURT 
Civil Suit No. 1913 of 1934 
January 16, 1936 
CUNLIFFE, J. 
Rai RADHIKA MOHON ROY Br.— 
APPELLANT 
VETSUS 
BHOBANI PROSANNA LAHIRI AND OTHERS 
— RESPONDENTS 

Letters Patent (Cal), cl. 12—Holder of negotiable 
instrument — Discrimination on basis of hardship 
and humanity between plaintiffs and defendants, if 
exists —Private individual, holder of instrument, if 
can be treated in different footing from commercial 
man. 

With regard to holders or assignee of a negotiable 
instrument, under cl. 12, Letters Patent (Cal.), there 
is no discrimination between plaintiffs and defendants 
who are interested in negotiable instruments, on the 
ground of hardship or humanity or even on the 
ground of legitimate collusion to assign; nor can a 
private individual who is a holder of a bill of 
exchange or a pro-note be treated ona different 
footing in law toa commercial man tbrough whose 
hands instruments of negotiability are daily passing. 
Kalooram Agarwala v.Jonistha Lal 1), Daulatram 
Rawatmull v. Maharaj Lal (2) and Harnathrai 
Binjraj v. Sew Prasad Singh (3), not approved. ` 


Judgment.—This is a suit upon two 
promissory notes for Rs. 35,000 and 
Rs. 2,716, respectively, to which there appears 
to be verv little defence either upon facts 
or upon law. 

No evidence was called before me. The 
onus, as far as producing evidence was 
concerned, was on the defendants as the 
execution of the notes was admitted. 
There was, however, evidence before the 
Court in the form of certain testimony 
taken on commission. 

Numerous defences were outlined in the 
written statement. But when it came to 
the question of argument, I was informed 
that the defence rested upon a single 
contention in relation to the jurisdiction 
of the Court having regard to the fact 
that the plaintiff here was not the original 
holder of the notes, but was an assignee 
for value. It was contended, on the autho- 
rity of three decisions of my brother 
Panckridge, that the formal leave to sue 
under cl. 12 of the Letters Patent of this 
High Court should not have ‘been given 
and ought to be revoked by me because 
the assignment, which took place within 
the jurisdiction and on which the jurisdic- 
tion of this Court is founded, was brought 
about, not tin a bona fide manner but with 
the object of embarassing the defendants. 

Reliance was placed upon the evidence- 
in-chief and the cross-examination of the 
witness on commission. She- was a lady 
and she was asked about the assignment 
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of the proniissory-nctes and she described 
how it took place atthe office of a firm 
of solicitors, not very far from this Court, 
and how the consideration for the assign- 
Ment and the endorsement was the hand- 
1ng over of another promissory note of a 
considerable value and the payment in 
cash of Rs. 5,000. If this had not heen 
done, the jurisdiction of this Court could 
not have been invoked because the actual 
execution of the note, as I am informed, 
took place outside the jurisdiction, al- 
though it may be noted thatit did not 
take place very far outside. 

Reliance has been placed, as I said, 
‘upon three cases reported in 40 C. W.N. 
The first oneis at p. 141 Kalooram Agar- 
walla v. Jonistha Lal (1). The head-note 
Tuns as follows: 

“Where on an application by the defendant for 
revocation of leave obtained by the plaintiff, on 
the assignment of a promissory note, to sue onthe 
Original Side of the High Court at Calcutta under 
cl. 12 of the Letters Patent, it was found that 
‘the assignment took place within jurisdiction on 
the day before the expiry of the period of limita- 
‘tion, that the promissory note had been originally 
executed by the defendant outside jurisdiction in 
Manbhum, the sum at stake was not a large one 
and there was no likelihood of any issue being 
raised which the local tribunal would not be 
competent to try and that the circumstances of 
assignment suggested collusion for the purpose of 
creating jurisdiction, leave under cl. 12 was revoked.” 

And inthe course of his judgment my 
learned brother Panckridge made use of 
these expressions : 

“In my opinion. on the facts as set out, leave 
ought not to have been granted.” 

The learned Judge continues : 

“Various arguments have been advanced by the 
learned Standing Counsel on behalf of the plaintiff. 
‘He points out that under the Civil Procedure 
Code a suit can be instituted in any Court within 
whose jurisdiction any part of the cause of auction 
‘arose, and that there is no question ofthe grant- 
ing or refusal of leave. Thisis true, but I do not 
‘think that the fact thatin a mofussil Court there 
is no way of preventing unnecessary hardship in 
a case like this is a reason for allowing the 
discretionary jurisdiction of this Court to be used 
“to inflict a similar hardship.” 

So much for that case which was entitled 
Kalooram Agrawalla v. Jonisthe Lal (1). 
In the result the learned Judge revoked 
the leave to sue on the Original Side of 
this Court, which another Judge had 
already granted. a 

So, too, in the next case, which is reported 
at p. 164 and is entitled Daulatram 
Rawatmull v. Maharajlal (2), the learned 
Judge took the same course. He again 


(1) 40 C W N 161: 163 Ind. Oas. 167; A I R 1936 
Cal. 349; 63 C 435; 63 O L J 199; 8 R C720. 

(2) 40 C W N 164; 162 Ind. Cas. 287; A I R 1936 Cal. 
2219: 8 R O 587; 63 C 526. i 
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revoked an order of a Judge of this Court 
giving leave to sue under cl. 12. The 


head-note to that case reads as follows :-— 

“Where defendants who were land-holders in the 
District of Monghyr had borrowed money and 
purchased commodities for personal use from a 
trading firm of the locality and on an adjustment 
of the account gave a promissory note for such 
debts and the same was assigned to a person in 
Bhagalpur who assigned it to a relation of his 
in Calcutta for valuable consideration and the 
latter obtained leave to sue in the Calcutta High 
Court under cl. 12 of the Letters Patent, leave was 
revoked on defendants’ application on the ground 
that when people take an assignment of a pro- 
missory note they should be preparel to enforce 
their claim either in the Court within, whose 
jurisdiction the makers reside or in a jurisdiction 
where a part of the cause of section with which 
the makers are directly concerned has arisen. 

If the defendants were a mercantile firm, the 
result might have been different by reason of the 
incidents of negotiability attached to a promissory 
note.” N : 

In that case the learned Juage parti- 
culary considered the arguments advanced 
by Mr. S.C. Bose who appeared there to 
argue contra to the proposed revocation 
and who now appears before me in this 
case for the defendant. In dealing with 
the learned Counsel's submissions Panck- 
ridge, J. said this: 

“The branch of the argument advanced by Mr. 
Bose which has attracted me most is his submis- 
sion that if people choos: to execute a negotiable 
instrument. they must be held to contemplate the 
possibility of its passing from hand to hand by 
endorsement and deilvery and of its eventually 
getting in the ordinary course of affairs into the 
hands of some one who may elect to institute 
proceedings in a Court which does not suit the 
convenience ofthe makers of the note. Were the 
defendants in this case a. mercantile frm, 1 am 
not sure that this argument would not have turned 
the scale in favour of the plaintifis but they are 
described as land-owners `“ 

So it must be observed there that the 
learned Judge, presumably, would not 
heve directed this revocation of the leave 
given by his predecessor if, by accident, 
the parties before him had been business 
or commercial men. , 

In the third case, however, the learned 
Judge did not take the step of revoking 
the leave which had been given at the 
launching of the suit. That was a case 
reported immediately after the decision 
to which I have just referred, by the name 
of Harnathrai Binjraj v. Sew Prasad Singh 
(3) at p. 165 of the C. W. N. volume. | 
_It is for me now to make up my mind as 
to whether the facts in this case are in 
the same category as those with which 
my learned brother was dealing, and to 
decide also whether I can agree with his 

(3) 40 O W N 165; 162 Ind. Cas. 234; A I R 1936 Cal . 
230; 8 R C 580. 
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view of the law with regard to the prin- 
ciple involved. 

Lam not at all convinced that on the 
facts before me, scanty as they are, this 
assignment, admittedly for value was 
brought about simply for the purpose of 
embarassing the defendants ‘and for the 
purpose of bringing the case within the 
jurisdiction of the Original Side of this 
High Court, although, no doubt, the ques- 
tion of convenience was considered by 
the persons who eventually decided upon 
bnying and parting with the note. Nor 
am I satisfied that there was hardship 
upon the defendants, more especially be- 
cause the note was executed quite close 
to Calcutta, as I have already pointed 
out and therefore there would not be this 
question of difficulty of bringing witnesses 
up to give evidence here if they wished 
so to do as there appears to have been 
in the case before my learned brother. 
Holding this view therefore on the facts 
it seems necessary for me to say very 
little about the view of the law express- 
ed by my learned brother. I can only 
say this that I have the misfortune to 
differ from what appears to have been 
the general trend of his observations with 
regard to his treatment of the holders or 
assignees of negotiable instruments who 
are suing in this Court under the joris- 
diction dealt withincl. 12. It seems to 
me that if you are going to discriminate 
between plaintiffs and defendants who are 
interested in negotiable instruments on 
the grounds of hardship or humanity, or 
even on the ground of legitimate collusion 
to assign, you are striking at the whole 
root of the law of negotiability as laid 
down not onlyin the Negotiable Instru- 
ments Act but in tbe time-honoured 
principles of the the Law Merchant. 

J am not satisfied in my own mind 
that because a person happens to be a 
private individual and the holder of, let 
us say, a simple bill of exchange, he 
should be treated on a different footing 
in law to a commercial man through whose 
hands instruments of negotiability are 
daily passing. 

_ For these reasons I shall give judgment 
in this case for the plaintiff as prayed 
with costs, including costs of the com- 
mission, with interest at the contract rate 
of 74 per cent. up to the date of judgment 
and after judgment until realisation at the 
rate of 6 per cent. The undertaking 
already given by the defendants not to 
part with their landed properties fio con- 
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tinue for six weeks after the signing of the 
judgment. 
D. Order accordingly. 





SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Miscellaneous Civil Appeal No. 303 of 1935: 

January 29, 1936 i 
RUPOHAND, A. J.C. 
In the matter of SACRED THREAD 
PROVIDENT FUND SOCIETY. . 

Life Assurance Companies Act (VI of _ 1912), 
ss. 2 (7), 22—Application by members for winding- 
up o° Provident Society under s. 22—None of the 
applicants policy-holders within s.2 (7)—S. 22, if 
applies — Court, if has jurisdiction to wind up 
Soriety. 

Where none of the members of the Provident: 
Society applying for its winding-up under s. 22, 
Life Assurance Companies Act, read with the Com-- 
panies Act, are policy-holders under cl. 7, s8. 2, 
either read by itself or in the light of cls.5 and 6 
of the Act, the Court has no jurisdiction to wind- 
up the Society under the Act. To sucha cass, s. 22" 
has no application. 

Mr. Khanchand Gopaldas, for the Peti- 
tioner. 

Mr. Tolasing K. Advani, for the Respon- 
dents. ; 

Order.—This petition was filed by cer- 
tain members of a Society which carried 
on business at Karachi under the name and 
style of “The Sacred Thread Provident 
Funds Society” praying that the Society 
be wound up under s. 22, Life Assurrance 
Companies Act read with the Indian 

Jompanies Act. As required by that section 
they applied to the Court for leave being 
granted to them to present the petition. 
Their prayer was granted and notices were 
ordered to issue tothe parties concerned 
to show cause whv the Society should not 
be wound up. The Society then passed 
a resolution that it he wound up with- 
out the intervention of the Court under 
the provisions of s. 19, Provident Assurance 
Societies Act and the rules framed under 
s. 24of thatAct. The petitioners then ap- 
plied to the Court for permission to with- 
draw the petition filed by them in Court. | 
Some members of the Society have op- 
posed the application fcr withdrawal of 
the petition, and have applied that they 
be substituted as petitioners so that they may 
press the application for winding-up of 
the Society under the orders of the 
Court. Now it is common ground that 
this . Society was originally started with 
the object of carrying on business which 
falls within the purview of Provident 
Fund Assurance Societies Act, 1912, as a 
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Provident Assurance Society pure and 
simple and was registered as such. Shortly 
before the petition for its winding-up 
was filed, the directors of the Society had 
decided to extend the scope of its activi- 
ties by issuing policies called the “Fami- 
ly relief Funds Policies.” 

It is said that as this new business 
could only be carried on if the provisions 
of the Indian Life Assurance Companies 
Act requiring the issue of Life policies 
were complied with, the Directors made 
the necessary deposit with Government as 
required by that Act, but they did not ob- 
tain the sanction of the General body of 
their members to this new business being 
done. But it is not necessary to go into 
that question, because it is not disputed 
that no policies were as a matter of fact 
issued in respect of the “Family Relief 
Fund.” The Directors evidently realised 
that it would not be advisable for them 
to carry on this new business and not 
only that, but they thought that it would 
be better that the whole Society be wound 
up. The result was that some of its 
members presented the application for its 
winding up under s. 22, Life Assurance 
Companies Act probably undér the belief 
that as the new business which was in- 
tended to be carried on fell within the 
purview of Indian Life Assurance Com- 
panies Act, the winding up should be done 
under that Act. They have new been ad- 
vised that the Society cannot be wound up 
under s. 24, Life Assurance Companies 
Act and hence their petition for withdrawal 
of these proceedings. Now it is 
not disputed that the Society is not regis- 
tered under the Indian Companies Act 
and that no policies have been issued by 
the Society with regard to the “Family 
Relief Funds.” That being so, the question 
immediately arises, are the members, of 
the Society who made the original ap- 
plication for winding up. or those who now 
want to be transposed as applicants 
“Policy holders” within the meaning of 
s. 22, Life Assurance Companies Act, so 
as to give jurisdiction to this Court to 
order the winding up of the Society under 
that Act. Section 2, cls. 5,6 and 7 of the 
Act contain the definition of “Life assur- 
ance business,” “Policy of assurance on 
human life” and “Policy-holder” and are 
as follows: 

9. “Life assurance business’ means the issue 
of, or the undertaking of liability under policies 
of assurance upon human life, or the granting 
of annuities upon human life ” 


6. “Policy of assurance’ on a human life’ means 
e 
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any instrument by which the payment of monev 
is assured on death (except death by accident only) 
or the happening of any contingency dependent on 
human life, or any instrument evidencing a con- 
tract which is subject to payments of premiums 
for a term dependent on a human life.” 

T. “Policy-holder” means the person who for 
the time being is the legal holder of the policy for 
Securing the contract with the life assurance 
company.” 


- There can be no donbt that none of the- 
members of the Soviety are Policy-holders 
under cls. (7) of Act either read by 
itself or in the light of the cl. 5 and 6- 
of the Act. That being so, the Court has. 
no jurisdiction to wind up the Society 
under this Act. The leave granted by 
the Court has been granted under a. 
misapprehension and” must be revoked 
and no members can be transpcsed for 
those already on the record as applicants. 
Without, therefore going into the question 
whether the voluntary winding-up which 
is being carried on is justified or not, or 
whether any application can be made to 
this Court to wind up the Society under 
any other provision of law, I hold that s. 22, 
Life Assurance Companies Act does not. 
apply. I accordingly dismiss the petition 
filed by the original applicants and also 
the application filed by Mr. D'Sa on be- 
half of some members of the Society for 
being transposed as applicants In the 
circumstances of this case, I make no 
order as to costs. The deposit made in 
Court by the applicants less such amount 
as has been ~lready spent and cash security” 
deposited hy them be returned to them. 
N. Petition dismissed. 


CALCUTTA HIGH COURT 
Appeal from Original Decree No. 64 
of 1935 
August 16, 1935 
Derpysnirn, C. J. AND COSTELLO, J. 
Maharaja Bahadur Guru Mohadev ASRAM 
PROSAD SAHI or HATH W A—DBEFENDANT 
--APPELLANT 
VETSUS 


HASTINGS EVELYN BHAL— 


PLAINTIFF—RESPONDENT | f 
Letters Patent (Cal), cl. 12—Jurisdiction of 
Original Side of High Court—How arises—Civil 
Procedure Code (Act V of 1908), s. 21—Whether 
applies to cases brought on Original Side of High 
ourt—Jurisdiction — ‘Dwells', in cl. 12, Letters 
Patent—Significance of- Question whether a person 
resides at a place ata certain time is one of frct— 
Defendant having permanent residence in Calcutta 
at all material times—Residence at Calcutta house 
whenever he liked—Held, he dwelt or resided there 
at time of commencement of suit. 
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Section 21, Civil ‘Procedure Code, has no appheca~ 
‘tion to cases brought on the Original Side of the 
Calcutta High Court. The jurisdiction of the Origi- 
-nal Side of the High Conrtis not given to it by 
£. 20, Civil Procedure Code, but by cl. 12, Letters 
Patent. To ascertain whether the Court has juris- 
diction, evidence has to be given as to whether the 
requirements of that part of cl. 12 have been satis- 
“fied. When that evidence is given the Court may 
decide whether it has jurisdiction or not. If the High 
‘Court has jurisdiction to entertain the suit, there is 
“no need to invoke the aid of s. 21 of the Code of 
‘Civil Procedure. Ifthe Court has no jurisdiction to 
-entertain this suit, then the Judge in the Court of 
‘first instance has no jurisdiction to hear the case 
and the High Court sitting as an Appellate Court 
has no jurisdiction to entertain the appeal. That 
being so the High Court has no jurisdiction to consider 
‘the matter and has no jurisdiction to apply s. 21 of 
‘the Code of Civil Procedure. If the High Court 
“finds that the Court has no jurisdiction under the 
Letters Patent, s. 21, Civil Procedure Code, cannot 
give it jurisdiction. Raja Setrucharla Ramabhadra 
ck aie Maharaja of Jeypore (1), followed. [p. 910, 
-col. 1. ` 

It isa question of fact and degree in each parti- 
-cular case whether a person resides or dwells at a 
place at a certain time. In re Narris Hz parte 
.Rynolds (2), followed. [p. 912, col. 1.] 

At all material times the defendant had a perima- 
‘nent residence in Calcutta, permanently furnish- 
ed, permanently established to receive him at any 
“moment he cared toenter. It was established that 
he resided there when he was so minded; that he 
resided there in July 1934, and had, when he left it 
about July 11, 1934, an intention to return there 
‘and did return there later in the year. The suit 
against him commenced on July 26, 1924: 

Held, that the defendant resided or dwelt at his 
Calcutta residence within the jurisdiction of the 
‘High Court at the time of commencement of the 
suit. In re Norris Ex parte Rynolds (2) and Orde 
cv. Skinner (3), applied. 

Derbyshire, C. J—This is an appeal 
‘from the judgment and decree of Mr. 
Justice Panckridge dated June 5, 1935, in 

A which he decreed that the plaintiff-respond- 
-nt is entitled toa sum of Rs. 16,200 from 
the defendant as damages for breach of 
‘contract. The plaintiff was formerly in 
‘the Indian Civil Service. He retired from 
that Service some years ago. The defend- 
ant 18 a gentleman of considerable means 
“who 'has'a large estate at Hathwa in the 
-Province of Bihar. He has residence at 
Hathwa. He has also houses at 
‘Sewan, Chapra, Patna, Benares, Calcutta 
and Kurseong. On May 4, 1934, the plain- 
tiff had an interview with the defendant 
at Hathwa with the result that the defend- 
‘ant engaged the plaintiff as his agent. 
The engagement is set out in the letter 
‘printed at page 5 of the paper-book and 
18 headed 
“The Palace Hathwa May 4, 1934. To H. E. 
Beal, Esq., 

‘Dear Sir, 

With reference to the interview you had with 
“me to-day I have much pleasure in appointing you 
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in place of Mr. Il. Abbott who has been retired 
with effect from: the 5th instant.. You will draw 
a salary of Rs. 1,500 fifteen hundred per month 
plus Rs 250 per month as sumptuary allowance 
with free furnished quarters and lighting, fans 
etc. You will be entitled to all the allowances 
at the same rates as Mr. Abbott. This appointment 
will terminate on March 5, 1935. At the end of 
this period if you satisfy me with your work you 


will be confirmed and the appointment made 
permanent.” 
That was signed bv the defendant. 


Pursuant to that agreement the plaintiff 
entered upon his duties: and acted as 
agent for the defendant at Hathwa. On 
Tune 7, 1934, the plaintiff received this 


letter addressed from Hathwa 

“Dear Mr. Beal, : 

I have been instructed by the Maharaja Bahadur 
of Hathwa to inform you that your services are 
no longer required by him. Your probationary 
appointment was made on your assuarances that 
you are inintimate touch with the Local Govern- 
ment and that of Government of India. You also 
did not disclose to him your financial position. 
Owing to these and other reasons Maharaja Bahadur 
is pleased to dispense with your services; He is, 
however, pleased to give you a sum of rupees five 
thousand plus lst class fare to Calcutta, Please 
note that the Raj car that is being used by you and 


the Raj peons will be withdrawn to-morrow. " 


Yours truly, 
Birendra Nath Chakrabarty. 
Advocate, 


It will be apparent, therefore, that the 
contract of service was made at Hathwa 
and in fact it was performed, as long as 
it lasted, at Hathwa. The breach of 
contract occurred at Hathwa. After that 
letter the plaintiff came to Calcutta and 
consulted his Solicitors. The Solicitor 
Messrs. Sanderson and Morgans wrote the 
defendant a letter at page 38 of the paper- 
book asking whetherMr Chakrabarty had 
the authority to write the letter he did 
and to dismiss the plaintiff and also stating 
that there was no justification of the 
course the defendant had taken. There 
was a reply to that letter on June 15, 
by Mr. Mitra who was the Private Secretary 
of the defendant. On July 3, Messrs. 
Sanderson and Morgans wrote to Mr. 
Chakrabarty setting out that the agreement 
should not have been terminated and 
stating that his client had lost the sum 
of Rs. 25,000 and ending in the circumsta- 


neces: 

“We are instructed to demand payment of the 
said sum of Rs 23,500, failing payment of which 
our client regrets he will have no alternative but 
to file a suit in the Calcutta High Court.” 


A reply to that letter was not received 
until July 26, more than 3 weeks later, 
and Mr. Chakrabarty wrote back to Messrs. 


Sanderson & Morgans: 
“With reference to your letter dated July 3, 1933, 
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I have been instructed by the Maharaja Bahadur 
of Hathwa to inform you tbat he is unable to 
entertain the claim of your client, as the contract 
of service is vitiated by misrepresentation and 
suppression of material facts. 

As the Maharaja was out of head-quarters there 
is some delay in replying to your letter”. 

Next day, that is, on July 27, the plaiat 
in these proceedings was filed wherein 
the plaintiff claimed damages for wrongiul 
termination of the contract of service he had 
with the defendsnt. In the plaiut damages 
were named as Rs. 24,950 plus Rs 250 
arrears of sumptuary allowance for May 
1934. The trst paragraph in the written 
statement of defence reads. 

This Court, (that is the Calcutta High 
Court) has no jurisdiction to entertain 
or try the suit. 

The defendant denies that he at any 
material times or at the time of the 
institution of this suit resided at No. 15, 
Theatre Road, within the jurisdiction 
aforeasid. His place of residence is at 
Hathwa outside the said jurisdiction. 

Then followed para. 3 in which the 
defendant alleged that the contract of 
service was obtained by the plaintiff by 
misrepresentation and that by reason of 
certain other matters he was justitied in 
terminating it as he didonJune7. Then 
there is a denial of the plaintiff's title to 
damages. On March 13, 1935, that written 
statement was amended by the defendant 
and para. 3 was struck out sothat when this 
matter caine to be tried before the learned 
Judge, Mr. Justice Panckridge, the only 
questions he had to decide were: (1) whe- 
ther the Court had jurisdiction to entertain 
the suit, and (2) what the damages were. 
It was no longer alleged that the defen- 
ant was justified in terminating the plaint- 
iff's service at the time and in the way 
he did. Mr. Justice Panckridge decided 
‘that he had jurisdiction to entertain the 
suit and he assessed the damages at the 
sum of Rs. 16,200. 


An appeal has been lodged (1) against 
the quantum of the damages, (2) as to tne 
jurisdiction. That matter was not seriously 
pursued before this Court by the appellant. 
Lam of the opinion that having regard to 
the evidence that the plaintiff gave as to the 
allowance he was entitled to and as 
to the attempts that he made to 
obtain other employment after termina- 
tion of this contract by the defendant, 
the damages which the learned Judge has 
assessed are proper damages. 

Now when the question of jurisdiction 
came to be raised Mr. Barwell who appears 
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for the respondent raised an objection to- 
the matter of jurisdiction being gone into. 


.He based that objection on s. 21 of the 


Code of Civil Precedure. -Section 21 reads- 
as follows :— 

“No objection as to the place of suing shall be 
allowed by any Appellate or Revisional Court unless. 
such objection was taken in the Court of first 
instance at the earliest possible opportunity and 
in all cases where issues are settled at or before 
such settlement, and unless there has been a con-- 
sequent failure of justice.” 


Mr. Barwell stated that the objeciion 
as to jurisdiction was not taken at the- 
earliest possible opportunity. It ougat to- 
have been taken, he said, before the written. 
statement was delivered, and he said that 
in this case it could not be taken before- 
us because there had not been a conse- 
quent failure of justice. He said, having 
regard to the course this case took at the- 
trial, there was obviously no failure of 
justice, and that justice had been done. 
The defendant admitted the contract and 
the breach of it, and Ihe damages were: 
the only thing the Judge had to assess. 
and these were obviously correct. To con- 
sider the effect of s. 21, Civil Procedure 
Code we have to consider the instrument 
which gives this Court its jurisdiction in 
a suit of this kind. That instrument is, 
by common consent, cl. 12 of the Letters. 
Patent of 1865. That reads: 
| “The High Court of Judicature at Fort William 
in Bengal in the exercise of its ordinary original 
civil jurisdiction shall be empowered to reczive, 
try and determine suits of every description, if, in 
the case of suits for land or other immovable, 
property, such land or property shall be situated 
or in all other cages, if the cause of action shall 
have arisen either wholly, or, in case the leave of 
the Court shall have been first obtained, in part, 
within the local limits of the ordinary original 
jurisdiction of the said High Court, or if the 
defendant at the time of the commencement ofthe 
suit shall dwell or carry on business, or personally 
work for gain, within such limits; except that 
the said High Court shall not have such original 
jurisdiction in cases falling within the jurisdic- 
tion of the Small Cause Court at Calcutta, in 
which the debt or damage, or value of the 
property sued for does not exceed one hundred 
rupees.” 


The part of the clause which is relevant 
to this case is this :— 

“Tf the defendant at the time of the commence- 
ment of the suit shall dwell or carry on business 
or personally work for gain, within such limits.” 

To: ascertain whether the Onurt has 
jurisdiction, evidence has to be given as 
to whether the requirements of that part 
of cl. 12 have been satisfied. When 
that evidence is given, the Court may 
decide whether it has jurisdiction or not. 
In this case the Court decided that it had 
jurisdiction. It must be noted at this 
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“stage that cl. 12 gives this Court its juris- 
«diction. The jurisdiction of the origi- 
mal side of this Court is not given to 
it by s. 20 of the Code of Civil Procedure. 
Section 20, Civil Provedure Code, does not 
apply to the Original Side of the Chatered 
‘High Court, (sees. 120 of the Code of Civil 
Procedure). If this Court has jurisdiction 
to entertain the suit, there is no need to in- 
“voke the aid of s. 21 of the Code of Civil Pro- 
-cedure if this has no jurisdiction to enter- 
-tain this suit then the Judge in the Court of 
first instance has no jurisdiction to hear 
the case and this Court sitting as an Appel- 
late Court has no jurisdiction to entertain 
‘the appeal. That being so this Court has no 
jurisdiction to consider. the matter and has 
no jurisdicticn to apply s. 21 of the 
-Code of Civil Procedure, and it seems to 
-me therefore that s- 2 of the Code can have 
-no application in a case of this kind which is 
brought on the. Original Side of this Court. 
“This view is supported by the judgment of 
their Lordships of the Privy Council in 
the case of Raja Setrucherla Ramabhadra 
Raju v. Maharaja of Jeypore (1). The 
head-note of that case reads; 

“The Court of a District subject to the Oode of 
‘Civil Procedure has no jurisdiction under s. 17 of 
-the Code to entertain a suit so far as it claims a 
sale of mortgaged land situate in a scheduled dis- 
-trict. That part of a decree which orders a sale of 
land so situated can be set aside, although no ob- 
jection has been taken to the jurisdiction in the 
“Court of first instance since s. 21 does not apply 
in those circumstances. The variation of the decree 
will not prejudice the plaintiff's right to apply in 
-the scheduled District for an order for the sale 
-of the land there situate.” : ; i 

At p 156* Lord Dunedin said : 

“Some of the lands of which sale had beer de- 
creed are situate in what are known as the Agency 
Tracts. Now, the suit is raised in terms of the 
-Code of Civil Procedure, 1908. By s. 1, sub-s. 3 
-the Code, is with the exception of certain sections 
not here in point, excluded from the scheduled 
Districts, and by Act XXIV of 1839 the District 
in which the lands above referred to are situate 
was scheduled. The learned Judges of the High 
Court thought that the matter was met by s. 21 
of the Code, which provides that no objection as 
to the place of suing shall be „allowed by any 
Appellate Court unless the objection was taken in 
the Court of first instance, which in this case had 
admittedly not been done. Their Lordships cannot 
agree with that view. This is not an objection as 
to the place of suing; it isan objection going to the 
nullity of the order of the ground of want of juris- 
diction.” f p h : 

In my View, in the same way, if this 
-Court found fhe conditions of cl. 12 of the 


(1) 46 IA 15l; 51 Ind. Cas. 185; 17 AL J 694; 

37M LJ 11; (919) M W N 502; 26M LT 127; 21 

- Bom; LR 914; 30 O LJ 209, 330 W N1033; io L 
Ww 362; 42 M813; AI R1919 P C150 (PO). 


*Page of 46 I. A.—(#d.] 
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Letters Patent were not satisfied, this 
Court would have no jurisdiction, and hav- 
ing no jurisdiction, it could not deal with 
the matter or attempt to apply s. 21 of 
the Code of Civil Procedure. In my view 
if this Court has no jurisdiction under 
the Letters Patent, s. 21 of the Code of 
Civil Procedure cannot give it jurisdic- 
tion. That contention of Mr. Barwell, there- 
fore, fails. 

The question next arises and the most 
imporiant question in this appeal had the 
Court in fact in this case jurisdiction to 
entertain, hear and determine the suit. 
What are the circumstances which, it is 
said, bring the defendant within the juris- 
diction of this Court. Now the defendant 
gave evidence on commission and was 
cross-examined. His agent at Calcutta 
gave evidence. His agent at Hathwa gave 
evidence and Mr. Beal, the plaintiff, gave 
evidence. From that evidence the follow- 
ing facts appear to be established. The 
defendant is a man of wealth and position. 
He has a large estate at Hathwa in Bihar. 
He has houses, as I said previously, at 
Sewan, Benares, Patna, Chapra, Kurseong 
and at Calcutta. We are only concerned 
with the house at Calcutta. The Head- 
quarters of the Estate are at Hathwa 
where the defendant has what he describes 
a Palace. Some 15-20 years ago when the 
estate was in the hands of the Court of 
Wards two houses Nos. 14 and 15, Theatre 
Road, Calcutta, within the territorial juris- 
diction of this Court were bought by the 
Court of Wards out of the monies belong- 
ing to the estate. Those houses were furn- 
ished for the occupation of the defendant - 
and his family. Those houses remained 
furnished and still remain furnished for 
the occupation of the defendant and his 
family. A staff of servants is kept there 
continually so that the houses (apparently 
they regard them as one), may be kept 
occupation. 
The defendant has an agent named Mr. 
Amal Ranjan Mitra as his Calcutta Agent. 
The defendant has also banking account 
with a Bank in Calcutta.. The defendant 
is rated as occupier of those houses and 
in addition to that the defendant is on 
the Register of voters of the Calcutta 
Corporation. As regards the defendant's 
occupation of these premises, he himself 
in evidence said that they were kept 
ready so that he could come in as and 
when he pleases. He says when asked 
the following questions at p. 78, of the 
paper-book 
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Q. I am suggesting to you that you 
go to Calcutta every year especially the 
winter when the Viceroy is in Calcutta. 

A. I go whenever I like. 

Q. I further suggest that besides the 
‘winter season you also go to Calcutta at 
other time of the season whenever you like. 

4A. Yes. 

Q. I am further suggesting that you 
had been going to Calcutta every year for 


the last 3, 4 or 5 years at one time or. 


other. Is it not ? 

A. Yes. 

Q. And previous to 3, 4 or 5 years you 
had been going to your Calcutta residence 
from time to time. It is not ? 

A. Yes. 

Q. Have you got an account in the 
Imperial Bank, Calcutta Branch ? 

A. Yes. | 

So that the defendant had bought and 
furnished and still furnishes and still 
maintains a house within the jurisdiction 
of this Court to which he may go when- 
ever he pleases. Now it is clear also 
from the evidence. that in the first week 
in July 1934, when Messrs. Sandersons & 
Morgans were writing to the defendant's 
Advocate at Hathwa, that about that time, 
the defendant was in Calcutta. At p. 65 
he is asked this question 

Q. Were you in Calcutta before July 19, 
1984? - 

A. Yes, I wasin Calcutta on my way 
back from Ranchi in the first week of 
July 1934. i 

Q. Can you tell approximately how long 
before July 19, 1934, you left Calcutta for 
Hathwa ? 

A. I don’t remember the exact date but 
it must be about July 8, 9 or 10, 1934. 

Q. After going back to Hathwa, did 
you visit Calcutta again in 1934 ? 

A. Yes, about the end of December 
1934. 

At p. 64 he says : 

Q. Can you tell me the number of the 

“house you own at Calcutta ? 

A. Nos. 14 and 15, Theatre Road. 

Q. Are these houses outside Hathwa 
including the house at Calcutta used by 
you ? 

A. They are used by me occasionally. - 

Q. For what purpose ? 

A. For pleasure trips. 

Q. Oan you give an idea of the number 
of times you have visited Calcutta during 
aby particular year ? 

A. I goto Calcutta generally once a year 
sometime twice. 
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Q. How long you stay each time ? 

A. Generally a week or 10 days. 

It appears to me clear from that evi- 
dence that the defendant was living in 
Calcutta in the first week or second week 
of July, that he left Calcutta about the 
2nd week of July with the intention of 
returning to Calcutta as and when he 
Pleased. He returned to Calcutta some- 
time in November 1934, and we are fur- 
ther told in the evidence that he was in 
Calcutta from May 9, 1935, unlil June 5, 
1935, just before this suit was brought 
on. It is clear to me that the defendant 
had a dwelling place in Calcutta, that he 
had a residence in Calcutta which he uses 
it from time as he pleases. How long he 
spents there on each occasion I am not 
able to say but judging from the evasive 
answers that he gave 10 certain questions 
1 do not accept the limits he places upon 
the period of occupation of his house in 
Calcutta being somewhere about a week 
at a time. Does such an occupation of 
this house amount to his dwelling there 
at the commencement of the suit? If 
the words of the Letters Patent had been 
“shall actually dwell or be dwelling within 
the limits of territorial jurisdiction at the 
commencement of the suit” this question 
which is not easy, might have been a 
little easier. A number of cases, a very 
large number of cases, have been cited 
to this Court during the case and two 
very able arguments have been put before 
us by Mr. Banerji and Mr. Barwell. It is 
not necessary nor I think it desirable to 
review all those cases. Hach case where 
facts are concerned is an authority for 
what it decides although it may be some 
guide in some other case. In Re Norris 
Hx parte Reynolds (2), the question arose 
in bankruptcy proceedings as to whether 
the debtor had within a year before the 
date of the presentation of the petition 
ordinarily resided or had a dwelling house 
or place cf business in England as required 
by s. 6, sub-s. 1 (d) of the Bankruptcy 
Act of 1883. The debtor wasa financial 
agent, an American, and his wife and 
family resided at Brussels. On November 10, 
1886, he took a room at the Hotel Metro- 
pole which he had paid for ever since, 


‘and from which he addressed his letters, 


he himself going backwards and forwards 
to Brussels and other places. Prior to that 
date he pig seed his letters from various 
other hotels‘in London. It was not con- 
tended that the debtor was domiciled in 


(2) (1888) 4'T L R 453; 5 Morrell 111. 
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England, but that by reason of his 
having 4 room at the Hotel Metropole he 
ordinarily resided or had a place of 
business in England. The Registrar set 
aside the bankruptcy notice, Lord 
Halsbury, L. C., Lord Esher, M. R. and 
Bowen, L. J. allowed the appeal and in 
dealing with this matter Lord Halsbury’s 
judgment reads: 

“The Registrar said that the debtor's ordinary 
place of residence was in Brussels, and he seemed 
to think that that disposed of the question. That 
invovied this that a person could not have a re- 
sidence here as well. With that he could not 
agree. The Registrar also seemed to think that a 
room at a hotel could not be a place of business. 
With that general proposition he could not agree, 
though the evidence in this case was too loose to 
satisfy him that the debtor had a place of business 
at the hotel. In his opinion it was clear that 
within a year before the date of the preseutation 
of the petition the debtor had ordinarily resided 
in England. It was a question of fact and of degree 


in each case.” 

The Master of the Rolls, Lord Esher, 
in giving his judgment dealt with the 
facts and said: 

“Did he ordinarily reside in England? His Lord- 
` ship doubted whether a man by the fact of staying 
at a hotel in the ordinary way, even for a con- 
siderable time, could be said to be ordinarily resid- 
ing there.” A man who took the exclusive use of 
lodgings would be said to reside in those lodgings. 
Here the evidence seemed to show that the debtor 
took a room at the hotel and used it like a 
` lodging: he was constantly there; and therefore, it 
was true to say that he had ordinarily resided 
there.” 

That section use the word “reside”. In 
the clause of the Letters Patent the word 
is “dwell”. We have been referred to dic- 
tionaries for the meaning of each word. 
To distinguish between the two words is 
a task which I do not like to enter upon 
at all. Indeed it was conceded on each 
side in the Court below that the words 
“dwell” and “reside” had the same mean- 
ing. I use the case of In re Norris for 
the authority that it is a question of fact 
and degree in each particular case whe- 
ther a person resides or dwells at a place 
at a certain time. We have been refer- 
red to the case decided by the Privy 
Council in 1880. It is the case of Orde v. 
Skinner (3). The facts are set out in 
the head note. This is a question of juris- 
diction under Act VII of 1859. The par- 
ticular clause giving jurisdiction was 
similar to the material part of the clause 
with which we are concerned in the Letters 
Patent here. The head-note sets out the 
facts as follows:— 

“The defendant being one of theg proprietors of 

(3) 71 A 196; 3491; 7 OL R295; 4 Ind. Jur. 
476; 3 Shome L R 272; 3 Suther. 788; 4 Sar. 178 
E ©). 
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the fort and residence at B. in the district of 
Meerut, where ao establishment of some kind was. 
kept, occasionally resided there for periods of time- 
more or less considerable. The will of the testator: 
(his father) under which he derived title, contem- 
plated that the said fort and residence might be 
the principal place of residence of the testator’s family,, 
in which his family memorials should be preserved. 
It appeared that the defendant also had a private. 
house at M, in the district of Saharanpur, in 
which he was actually, though temporarily, resid- 
ing at the time the suit was brought:—Held that 
the defendant “dwelt” at B, within the meaning 
of s. 5 of Act VIII of 1859, and was therefore 


“ subject to the jurisdiction of the Court at Meerut.” 


The passage I should like to refer begins 
from the top of page 2Ud. 

“Tt is not contended that the proper forum for 
the trial of this suit for account was at Saharan- 
pur, by reason of the defendant’s residence, at the 
time of its commencement, at the hill station of 
Mussoorie Such residence was obviously more or 
less of a temporary character, like that of man in. 
this country who lives in a house of his own at 
a watering pl«ce during a portion of the year. 
And if the defendant can be said to have had 
any permanent dwelling place on the plains and 
within the ambit of the Skinner estate, he would. 
not the less dwell there, accurding to the proper 
and legal construction of the word, because for 
health or pleasure he was passing the hot season 
on the hills when the plaint was filed.” 

Tnis is not a part of the judgment which 
decides the matter in issue. The report 
goes on 

“The question then is, did he not “dwell” at. 
Bilaspur within the meaning of the section? He 
was not a mere manager, though in this suit he 
is accountable in that character. He was one of 
the five original sharers in that estate, and as. 
such he was one of the proprietors of the fort and 
residence at Bilaspur. Their Lordships cannot 
doubt on the evidence that there was a place of 
residence there, and are of opinion that. the clauses. 
jn the will which have been cited show that the 
testator and founder of the family contemplated 
that it might be the principal place of residence 
of his family. He undoubtedly treated -it as the 
place in which the honourable memorials of himself 
and his services were to be permanently preserved, 
Again, their Lordsnips think it is sufficiently shown 
upon the evidence that un estatblishment of some 
kind was kept there, and that the defendant himself,, 
though travelling for the most part during the 
cold weather about tue estate, occasionally resided 
there, as be had an unquestionable right to do 
tor periods of time more or less considerable. In 
his own notice of October 13, 1874, he called upon 
the other sharers to come and examine the ac- 
counts in the manager's office, which ‘would re- 
main at Hilaspur from January 2to February 2,”. 
A map, however, muy have more than one dwelling 
place; and it is unnecessary to consider whether 
the defendant may not have also such a dwelling. 
place at Hansias would subject him to the juris- 


. diction of the Courts of the Punjab. It is suff- 


cient to decide, as their Lordsphips do decide,. 
that tne defendant so dwelt at Bilaspur as 
make himself subject to the jurisdiction of the 
Meerut Court in this suit”. 

I lind that in this case at all material 
times the defendant had a permanent resi- 
dence here in Calcutta, permanently fur— 
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nished, permanently estabiished to receive 
him at any moment he cared to enter; and 
that he resided there when he was so 
minded; that he resided there in July 
1934 and had, when he left it about 
July 1934, an intention to return there 
and did return there later in the year. 
Therefore taking the guidence I get from 
the cases of In re Norris Ex Parte Reynolds 
(2) and Orde v. Skinner (3), I am of opi- 
nion that in this case the defendant resided 


or dwelt at that house, No. 15, Theatre’ 


Road, within the jurisdiction of this Court 
atthe time ofthe commencement of this suit 
on July 26, 1934. In the careful and the 
learned Judgment which Mr. J ustice 
Panckridge delivered in this matter in the 
Court below other cases are referred to. 
I agree with the conclusion- Mr. Justice 
Panckridge arrived at for the reasons that 
he gaye and for those I have endeavoured 
to give in this Appeal Court. 
opinion this appeal should be dismissed. 


The respondent will get 9-10ths of his- 


costs of this appeal. “We certify three 
Counsels for the respondent. 

Costello, J.—For the reasons given by 
my Lord, the Chief Justice, Iam of the same 
opinion. 

N. Appeal dismissed. 


maan < 


_ ALLAHABAD HIGH COURT 
First Civil Appeal No. 306 of 1932 
March 10, 1936 
BENNET AND SMITH, JJ. 

Kunwar INDERJIT SINGH—PLAINTIFF 

—APPELLANT 
VETSUS | 
GIR RAJ SINGH—Derenpant— 
RESPONDENT 

Agra Tenancy Act (ITI of 1926), ss. 4 (d), 14 (D 
—Joint famity landlord of property and managing it 
—Sir land, if joint family property—Ea-proprictary 
rights—Father and son ‘constituted  co-sharers— 
Agreement to exchange sir and khudkasht—Ez-pro- 
prietary rights, if arise. 

Where a joint family landlord and the 
management of the properly ig also on behalf of the 
joint family, the sir land is the sir of the joint 
family. 

: nder s. 14 (1), Agra Tenancy Act, ex-propriecta. 
rights do not arise where there is an" exchange be. 
tween co-sharers in the mahal. Where the father and 
son are constituted co-sharers by an agreement for 
partition and they agree to an exchange of the sir 
and khudkasht, no ex-proprietary rights will arise. 

F.C. A. from a decision of the Sub-Judge, 
Meerut, dated June 30, 1932. 

Messrs. P, L. Banerji and Mushtaq Ahmad, 
for the Appellant. 
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Dr. K. N. Katju and Mr. P. N.Saprus 
for the Respondent. 

Judgment—This is a first appeal brought 
by a plaintiff whose suit has been dis- 
missed by the learned Subordinate Judge 
of Meerut on the finding of a Revenue 
Court. The plaintiff is the son of the 
defendant and the plaintiff and the defen- 
dant formed a joint Hindu family. The 
plaintiff has broughi a suit for a decree 
that he should have absolute possession of 
certain plots in Mauza Harora as his sir. 
The defendant on the other hand contends. 
that these plots are the ex-proprietary 
tenure of the defendant. The father and 
the son had this zamindari property, 
and in 1912 certain trustees were appoint- 
ed to manage the whole of the joint 
family estate. The evidence of the patwari 
shows that the trustees were entered in 
the papers in addition to the name of the 
father, and the evidence leaves no doubt 
that the trustees, one of whom was the 
father, were managing the whole of the 
joint family property as trustees for the 
joint family. In Act TIL of 1926, s. 4, sub-s. 
(d) it is provided that the land which, at 
the commencement of this Act, was being 
cultivated by the landlord with his own 
stock or by his servants of by hired 
labour and which was recorded as the 
khudkasht of the landlord in the agricul- 
tural year immediately preceding the 
agricultural year in which this Act came 
into force, became sir and it is claimed 
that the land in suit became sir under this 
provision. The evidence supports this, as 
the patwari states that the land had 
been entered a3 khudkasht from before 
1332 Fasli, which corresponds to 1924-25. 
The result, therefore, of the Act was 
that the land became sir, but as the 
management was in the hands of the trustees, . 
who ate acting on behalf of the joint 
family, it is clear that legally the land 
became the sir of the joint family. Dr. 
Katju has argued at some length that 


- under these circumstances the land would 


becomes the sir of the 
not of the joint family. 

We are of opinion thet thisis an error, 
because it wasthe joint family which was 
the landlord, and the’ man agement of the 
property was also on behalf of the joint 
family. Olearly, therefore, the sir was the 
sir of the joint family. Now in original suit 
No. 57 of 1930 there was a case between 
the parties which was settled by a decree 
of the Subordinate Judge dated April 28, 
1931, on a compromise, Tn this compromise 


father alcne and 


gid 
it was provided that the property of tle 
family should be divided equally between 
the father and the son, and in para. 3, 
on p. 19, it is provided : 

“The sir and khudkasht lands situate in lot 


No. 1 shall be owned by plaintiff No. 1 and thcse 
mie in lot No. 2 shall be owned by defendant 
0, 1.” 


In our opinion that is a clear provision 
that the lands which were sir and khudkasht 
of the joint family should become tke 
sir end khudkasht of the party who 
owned a particular lot in which that 
sir and khudkasht wes situate. Now in 
s. 14, Agra Tenancy Act (Act III of 
1926) it is provided in sub-s. (1) that 
ex-proprietary rights do not arise where 
there is an exchange between co-sharers 
in the mahal. In our opinion this is a 
clear case of exchange between the co- 
sharers in the mahal. The father and 
the son are constituted co-sharers by this 
agreement for partition, and by this par- 
ticular clause they agree to an exchange of 
the strand khudkasht. Clearly, therefore, 
no ex-proprietary rights will arise. The 
Revenue Court was, therefore, incorrect in 
holding that the father had acquired any 
ex-proprietary rights in the portion assign- 
ed to his son. The mere entry of the 
name of the father previously was clearly 
merely as one of the trustees or as re- 
presentative of the joint Hindu -family. 
Some argument was made by learned 
Counsel for the respondent that an affi- 
davit of one Sant Singh printed on p. 11 
should be treated as evidence. A mere 
affidavit is not evidence, and the person 
making the affidavit was not subjected to 
| Gross-examination. Moreover, the circum- 
stances of this case, which are admitted, 
show that even if Sant Singh repeated in 
evidence the allegations which he made, 
these allegations would have no weight 
against the admitted facts which have 
the effect in law which we have set out. 
We, therefore, allow this first appeal with 
costs throughout, and we grant the plain- 
tiff a decree in the terms of the plaint 
relief (a). The case is remanded to the 
lower Court for ascertainment of- the 
amount of mesne profits or damages to 
which the plaimtiff is entitled and for 
decision and disposal of issue No. 2.. 

N. Case remanded. 
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Second Civil Appeal No. 5 of 1936 
May 20, 1936 


Ba U, J. 
HAFIZULLA KHAN— APPELLANT 
VZTSUS 
ALLY MULLA KHAN AND O0OTAERS — 
RESPONDENTS 
Fraud—Transfer with intention of defrauding 


creditors—Fraud effected—Transferor continuing 
in possession—Transferee taking possession sub- 
sequently—Held, possession should be restored to 


transferor. 

A fictitiously transferred his house and site to W 
with the intention of defrauding his creditors, and the 
contemplated fraud was effected, A all along con» 
tinuing in possession. After the death of W, his 
sons took possession of the house and site under the 
shadow of the fraudulent deed : 

Held, that the sons should not be allowed to do so 
and the possession should be restored to A. Pether- 
permal Chetty v. Muniandy Servai (1), Jadu Nath 
Poddar v. Rup Lal Poddar (2) and Ma Man Chaw 
v. Ma E (3), relied on. 


BS. GC. A. from the decree of the District 
Court, Bhameo, dated October 2, 1935. 

Mr. J.C. De, for the Appellant. 

Mr. P. B. Sen, for the Respondents. 

Judgment.—The facts that are either 
found by both the lower Courts to be 
proved or else are not now in dispute are 
these. Ally Mulla Khan was the original 
owner of the house and site in suit. In 
1924 he executed a fictitious deed of sale 
in favour of Warris as he was pressed 
by his creditors to pay off their debts. 
About a year after the transfer he went 
to India. Five years after his depar- 
ture, te. in 1930, Warris died. Two or, 
three months after the death of Warris, 
the latter's two sons, farook and Marook, 
came over from India, took possession of 
the house and site and mortgaged them 
to one Durga Parsad, and subsequently 
they sold them to the appellant, Hafiz- 
ulla Khan and paid off the mortgage. 
From these facts what is clear is that 
when Ally Mulla Khan transferred his 
house and site to Warvis, he did so with 
the intention of defrauding his creditors,’ 
and therefore if the contemplated fraud 
was effected, no Court of Law would help 
him to recover possession of the house and 
site in suit. The lawon this point is 
quite clear: Petherpermal Chetty v. Muni- 
andy Servat: (1) and Jadu Nath Poddar 
v. Rup Lal Poddar (2). Therefore the 
question for consideration is whether the 


contemplated fraud was effected. Itis 
unfortunate that no issue on this point 
d) 4L B R266 350 551; 85 IA 988; TOL J 


528; 120 W N 5620 


O). 
(2) 33O 967; 40L J 22;100 WN 60, 
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has been frarned, but there are sufficient 
materials on the record to enable me to 
decide this point, It is unnecessary to 
remand the case tothe lower Court. The 
evidence of Ally Mulla Khan, who, I may 
say by the way, died after the institution 
of this appeal in this Court and two of 
his witnesses, Bajid Beg and Sandal 


Khan, throw considerable “light on this 
point. The evidence of Bajid , Beg and 


Sandal Khan shows that when Ally Mulla 
Khan, was pressed by his creditors to 
pay off their debts someof the elders of 
their community suggested to Ally Mulla 
Khan that be should dispose of all his 
houses, keeping the suit house and site 
for himself in the name of his friend 
Warris and pay off the debts. The evi- 
dence of Ally Mulla Khan, shows that 
he acted on the advice of the elders 
down to the letter. As a result thereof 


he was able to persuade some of his cre- 
I may’ 


ditors to reduce their claims. 
quote what he actually said on this- point. 
He said: 

“I was saved from some of the liabilities from 

my creditors by selling the house in pretence. 

* T sold the house in pretence for my 
ie asa relief from the creditors by that trən- 
gaction.” 

From this what is clear to my mind is 
that asa result of the fictitious transfer of 
the house and site in suit to his friend, 
Warris, Ally Mulla Khan was able to de- 
fraud his creditors. Therefore ifthe case 
were to. stop there, I should certainly set 
aside the decrees of the lower Courts and 
dismiss the suit of Ally Mulla Khan with 
costs; but the case does not stop there. 
In Ma Man Chawv.Ma E (3) this Court 
has made the following observations: 

“The conveyance by the plaintiffto her sister- 
in-law was for a fraudulent purpose which pur- 
pose was carried out and thatthe maxim where 
each party is equally in fault, the law favours 
him who is actually in possession’ applied. But 
in view of the facts of the case it was plaintiff 
who wasall along in possession and the defen- 
dants were trying to oust her by illegitimate 
means, and so plaintiff must be considered to be 
the actual possessor for the purposes cf the ap- 
plication of the rule of law. The effect of 
allowing defendants to continue in their illegal 
possession would be to enable them to perpe- 
trate, under the shadow. of a fraudulent deed, a 
much greater fraud than was involved in the 
benami transaction.” 

Such being the state of the law the 
point that arises for consideration is whe- 
ther Ally Mulla Khan was in actual 
possession of the house and site in suit 
from the time of the alleged ‘transfer up 


(3) 4 R429; 99 Ind, Cas, 949; AI R1927 Rang. 
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to the time they were disposed of by 
Wasris’s two sons, Farook and Marook. 
There is a considerable body of evidence 
on the record to prove that Ally Mulla 
Khan remained inthe house after the 
transfer for one year and collected the 
rent from the tenants who occupied some 
of the rooms therein and enjoyed it by 
himself. Further, the evidence on the 
record shows that while he was in India 
for five years Warris collected the rent 
from the tenant of the house and remitted 
it to him from time to time. Therefore 
Ally Mulla Khan must be deemed to be in 
possession of thehouse as stated above from 
the time of the alleged transfer upto the time 
of Warris’s death. Warris’s two sons took 
advantage of the absence of Ally Mulla 
Khan, from Burma by taking possession 
of the house. Therefore it appears to my. 
mind thatif they were allowed to keep 
the possession of the house it would 
amount to helping them tocommit a greater 
fraud in this case and this Court will 
not help them toit. I may note that this 
appeal has been brought by the transferee | 
of Farook and Marook, and in fact it- 
appears from the proceedings that the real 
contestant in these proceedings is the ap- 
pellant, but the appellant has never pleaded 
that he was a bona fide purchaser for 
valuable consideration from ostensible 
owners, and even ifthe had pleaded that 
defence, I do not think that defence 
should be allowed to prevail, in view of 
the fact that there is credible evidence on 
the record to prove that when he purchas- 
ed the house and site in suit from Farook 
and Marook he knew fully well that Ally 
Mulla Khan was claiming them as his 
own. For ajl these reasons I dismiss this 
appeal with costs. 

D: Appeal dismissed. 


——_ 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 2 of 1936 
May 12, 1936 
SULAIMAN, C. J. AND RAOHHPAL SINGL J. 
Musammat SHEO KUMARI AND OTHERS 
— APPLIOANTS— APPELLANTS 
VETSUS 
MATHURA RAM—Opposits Party 

Guardians and Wards Act (VIII of 1890), s. 25— 
Husband and wife—Sutt for restitution of conjugal 
rights decreed—Wife a minor—Petition under s.25 
for custody of wtfe—Whether can be granted— 
Remedy of husband. 

M instituted a suit in the Civil Court for restitu. 
tion of conjugal rights alleging that 9 had beeg 


Jó 
mairicd to him but would not go and live with him. 
The suit was decreed. After the termination of the 

roceedings in the case Af applied to the District 


Judge piaying that he should be appointed guardian 


or his minr wife S and be given ths custody of his 
e: 

Heid, that if the husband were to go tothe Civil 
Court witha preyer thet he should be permitted to 
take forcible custody of his wife, such a prayer will 
never be granted and that it would be altogether 
Wrong to permit the husband to achieve his object 
by making an application under the provisions of 
8 25, Guardians and Wards Act. His only iemedy 
would be to get an attachment against the property 
of his wife it she has any. Kakara T'atammav. 
Marina Veeraju (1), distinguished. 


‘Sheokumari v, Mathura Ram, 161 Ind. Cas. 816, 
reversed. 


"L. P. A. from the judgment of Mr- 
Justice Collister dated December 9, 1935, 
reported as 161 Ind. Cas. 816. 

‘Mr. Ambika Prasad, for the Appellanis. 

Messrs. K. Verma and K. N. Laghate, for 
the Opposite Party. 

Judgment — This is a Letters Patent 
appeal arising outof proceedings taken by 
Mathura Ram unders. 25, Guardians and 
Wards Aci. 

The facts which have given rise to these 
proceedings can very briefly be stated as 
follows: Mathura Ram instituted u suit 
in the Civil Court for restitution of con- 
jugal righis. He alleged that Musammat 
Sheo Kumari had been married to him. 
The suit it appears was contested by 
MusammatSheo Kumari who is a minor, 
but it was decreed and the decree of the 
first Court was confirmed in second appeal 
by this Court. After termination of the 
proceedings in the civil case, Mathura Ram 
made an application to the District Judge 
in which oneof the prayers was that he 
should be appointed guardian of his wife 
Musammat Sheo Kumari. ‘That application 
has been refused. The other prayermade 
by him wasihat he should be given the 
custody of his wife. The application was 
opposed by Musammat Sheo Kumari. The 
learned District Judge under his order, 
dated August 18, 1934, allowed the applica- 
tion and directed that the custody of 
Musammat Shec Kumari be given to her 
husband Mathura Ram. An appeal was 
preferred by Musammat Sheo Kumari 
against this order which was heard by a 
learned single Judge of this Court who 
dismissed it and the present Letters 
Patent Appeal has been preferred against 
that order. The order passed by the 
- learned District Judge shows that the wife 
had, as a matter of fact, never lived with 
hei husband. Thelearrcd Judge in his 
‘order observes ; 


SHEO KUMARI v. MATHURA Rast (ALE) 


4 fer 
16410 

“The applicant had never had the custody of his 
wife. Before I had some doubt as to whether he 
could seek the aid ofthe Court under s. 25, Quar- 
dians and Warde Act. But on further ecnsidera- 
tion I am inclined to think that there isno reason 
to restrict the meaning of the word “custody” in 
s. 25 to the physical or actual custody of the minor. 
Even ifthe ward is inthe actual custody of an- 
other person, he or she would be under the guar- 
dian’s constructive custody," 


We have heard learned Counsel appear- 


-ing in this appeal on both sides, and after 


a consideration cf the matter we are cf 
opinion that the order passed by the learn- 
ed District Judge whichhas been con- 
firmed by the learned single Judge of 
this Court cannot be sustained. A perusal 
of the judgment of the learned single 
Judge ofthis Court would go to show 
that he himself had doubts whether an 
order under the provisions of s. 25, Guar- 
dians and Wards Act, was competent. He 
has, however, referred to several cases, 
and considered ihat he was justified in 
Maintaining the order of the learned Dis- 
trict Judge in view of the observations 
made in some of those rulings. The lear- 
ned single Judge refers to the case reported 
in Kakara Tatamma v. Marina Veeraju (1); 
in which it was beld that even where the 
minor had never been in the custody of the 
guardian, in order to make the Act workable 
a fiction must be imported into s. 25 
whereby it is deemed thatthe child has 
been constructively in the guardian’s cus- 
tody and has left it. In our view the cases 
on which the learned single Judge of this 
Court relied can be distinguished. Those 
were cases where the question was whether 
a parent could be said to be in con- 
structive custody ofa minor child. The 
facts of the case before us are, however, 
altogether different. In this case the hus- 
band went to Court on the allegation that 
his wife though married to him, would not 
come and live with him. A decree for resti- 
tution of conjugal rights has been passed 
against her. Ifthe husband were to go to 
the Civil Court with a prayer that he should 
be permitted to take forcible custody of 
his wife, such a prayer will never be 
granted. The husband knows that it will 
be futile on his part to go and move the 
Civil Court and request that he should 
be allowed to take possession cver the 
person of his wife. His only remedy 
would be to get an attachment against 
the property of his wife if she has any. 
it would be in our opinion altogether 


QA) AI R1930 Mad, 19; 126 Ind, 


Cas, 634; Ind, 
Ru), (1930) Mac. 906, 


1986 
wrong to permit the plaintiff to achieve his 
object by making an application under the 
provisions of s. 25, Guardians and Wards 
Act. Section 25 enacts that : 

“Ifa ward leaves or is removed from the cus- 
tody of a guardian of his person,the Court, if it 
is of opinion that it will be for the welfare of the 
ward to return to the custody of his guardian, 
may make an order for his return, and for the 
purpose of enforcing the ordermay cause the ward 
to be arrested and to be delivered into the custody 
of the guardian.” 


Having regard to the special circum- 
stances ofthe case before us to which we 
have made a reference above, we are not 
prepared to hold that it is a case where 
the wife of the applicant left him or was 
removed from his custody. The fiction 
referred to above may be applicable or 
may be enforced in cases where the dis- 
pute is as regards the custody of a minor 
child remeved from the custody of his 
parents. But it will be wrong to apply that 
rule to a case between husband and wife. 
In our opinicn it will be unfair and un- 
just ina case of this description to pass 
an order that the husband should be al- 
lowed to take custody of the wife when 
we know that under the decree which he 
has obtained for restitution of conjugal 
rights he will not be able to get that pri- 
vilege. In any case, as the matter is dis- 
cretionary, we would not exercise our dis- 
cretion in his favour. In these circumstances 
we are of opinion that this appeal should 
be allowed. For the reasons given above, 
we allow this appeal and set aside the 
order passed by the learned District Judge. 
The appellants will get their costs from 
the opposite party in all the Courts. 

N. Appeal allowed. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1723 of 1935 
February 18, 1936 
COLDITREAM, J. 
CHETAN LAL—JUDGMENT-DEBTOR 
—ÅPPELLANT 
Versus 
JAGAT PRASAD AND O0OTHERS— 
_ DECREB-HOLDERS—RESPONDENT3 
Civil Procedure Code (Act V of 1908), 0. XXT, 
r. 5—Procedure under, not strictly followed—Pro- 
ceedings of transferee Court, if a nullity—Jurisdic- 
tion—Party allowing Court to exercise jurisdiction 
in wrong way—Whether can challenge legality of 
proceedings—Party submitting to jurisdiction — 
Appeal—Objection not raised—Whether can be raised 
tn second appeal. É 
There is no provision in the Code of Civil Proce- 
dure justifying the view that if the mode of transfer 
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laid down in O. XXI, r. 8, Civil Protedure Code, 
is not strictly followed the proceedings of tha Court 
to which the decree had baen transferred must of 
necessity be without jurisdiction and become a 
nullity. Krishen Lal v. Jai Lal (4) and Jang Bahadur 
v. Bank of Upper India, Luckn du (7°, rliz] on. 

There is a distinction between el-m2nts which ara 
essentials for the foundation of jurisdiction and the 
mode in which such jurisdiction has to be assumed 
and exercised. Pisani v. Attorney-General of 
Gibralter (5), referred to. 

Where in a casa jurisdiction 
matter existed requiring only to 
right way, the party, who had allowed the Court 
to exorcis2it in a wrong way, cannot afterwards 
turn round and challenge the legality of the proceed- 
ings due to his own invitation and negligence. 
Ex parte Pratt (6), referred to. 

Where a party has for long submitted to ths 
jurisdiction of a Court and in appeal against order 
of that Court has raised no objection t) its jurisdic- 
tion, he cannot urge this plea in second appeal. 
Prabhu Dayal v. Dewat Ram (8), relied on. 

S. C. A. against a decree of the District 
Judge, Ambala, dated May 22, 1935, 
reversing that of the Fourth Class Sub- 
Judge, Jagadhri, dated February 23, 1935. 

Mr. Indar Dev for Mr, Achhru Ram, for 
the Appellant. 

Mr. Asa Ram, for the Respondents. 

Judgment.—Jaini Lal and Jagat Parshad 
obtained a decree aginst Dhun Singh, 
Lekh Raj and Chetan Lal on April 16, 
1929, in Deo Band in the Saharanpur 
District, Jaini Lal applied for the decree 
to be transferred for execution to the 
Court of the Sub-Judge at Jagadhri in 
Ambala District and a certificate of transfer 
was granted on the same day. 

Several applications for execution were 
made tothe Jagadhri Court which resulted 
in no relief. The last application was 
made on August 31,1932, and a warrant 
was issued. by the Sub-Judge, Jagadhri, 
for the attachment of a sum deposited by 
Chetan Lal in the Court of the Senior Sub- 
Judge, Ambala. The warrant for some 
reason or other wag not executed until 
July 31, 1933, when the money was 
attached. 

Jaini Lal died and on November 15, 
1933, an application was put in to have 
his legal representatives brought upon the 
Notice of this 
application was served upon Lekh Raj 
and Dhum Singh, Chetan Lal was already 
before the Court. The Sub-Judge, Jagadhri, 
struck issues, heard evidence and dismissed 
Chetan Lal’s petition on March 13, 1934. 
On November 24, 1934, the sum attached 
was paid to the decree-holders, against the 
decision that the decree had not been 
adjusted, alleged by Chetan Lal. Chetan 
Lal lodged an appeal in the Court of the 
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District Judge. This appeal was dismissed. 

On January 6, 1935,Dhum Singh filed 
an objection in the executing Court alleg- 
ing that he had come to know of the 
transfer of the decree to Jagadhri only 
when he was served with the notice in 
connection with the decree-holders appli- 
cation to bring Jaini Lal's legal representa- 
tives on the record and that the Sub-Judge, 
Jagadhri, had no jurisdiction to proceed 
with the execution asthe decree had not 
been transferred to him through :the Dis- 
trict Judge of Ambala but direct by the 
Deo Band Court. He raised various other 
objections with which, however, we are 
not now concerned. 

The Sub-Judge, Jagadhri, upheld the 
objection that he had no jurisdiction and 
dismissed the application for execution. 
Against this dismissal the decree-holders 
appealed to the District Judge of Ambala 
who accepted the appeal and remanded 
the execution application tothe Sub-Judge, 
Jagadhri, for disposal according to law. 
It is against. this order of remand that the 
present appeal has been instituted. Out 
of the judgment-debtors only Chetan Lal 
has appealed. 

A preliminary objection has been raised 
by the respondents’ Counsel that the appeal 
as framed cannot proceed as the judgment- 
debtor Dhum Singh has not been made 
a party to it. I do not, however, think 
that the appeal cannot proceed without 
joining Dhum Singh. Its acceptance would 
merely result in this that the decree- 
holders could proceed in Jagadhri_ to 
execule their decree against only Dhum 
Singh. I overrule this objection. 

The Counsel for the appellant relies 
upon Pearay Lal-Debi Sahai v Nanna Mal- 
Panna Lal (1) and Kunja Behari Singh v 
Tarapada Mitra 49Ind. Cas. 374 (2) and 
Debi Dayal Sabu v. Maharaj Singh (3). 
The Patna raling clearly supports his 
contention that the Sub-Judge, Jagadhri, 
as no jurisdiction in the case, and so 
does the Calcutta judgment. The Lahore 
ruling is that of a Single Bench. In that 
case the Senior Sub-Judge of Gurgaon 
had transferred a decree for execution to 
the Senior Sub-Judge of Delhi and the 
Senior Sub-Judge of Delhi had transferred 
it to the Sub-Judge, First Class. The 
judgment-debtors objected to the jurisdic- 
tion of the Sub-Judge, First Class, and the 

(1) AIR 1933 Lah. 839; 147 Ind. Cas. 584;6R L 


où. 
(2 49 Ind, Cas, 874; A I R 1919 Pat, 324; 4P L, 
49, 

(3) 22 © 764, 
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Sub-Judge allowed this objection. The 
decree-holders appealed to this Court and 
the appeal was dismissed by Dalip Singh, J. 
From his iudgment I understand that his 
decision was based on the fact ‘that the 
Senior Subordinate Judge had no power 
to transfer the decree to the Subordinate 
Judge, First Class, but itis not clear that 
he would have decided the present appeal 
in the same manner. (See p. 841, lst col. 
in the Report). Inthe present case the 
Subordinate Judge at Jagadhri would 
have had jurisdiction had the decree heen 
transferred to him through the District 
Judge. He was not incompetent to deal 
with the proceedings. Indeed, once the 
Deo Band Court had decided to transfer 
the decree as requested by the decree- 
holder it was only the Subordinate Judge 
at .Jagadhri who could have dealt with 
the case. I do not find any provision in 
the Code of Civi] Procedure justifying 
the view that if the mode of transfer 
laid down in O. XXI, r. 5, is not 
strictly followed the proceedings of the 
jourt to which the decree had been 
transferred must of necessity be without 
jurisdiction and become a nullity. 

I find support for this viewin Krishen 
Lal v Jai Lal (4). The facts there were 
not exactly as they are here but there is 
an analogy. There is good authority for 
the proposition that there is a distinction 
between elements which are essential for 
the foundation of jurisdiction and the mode 
in which such jurisdiction has to be 
assumed and exercised. See for instance 
Pisani v Attorney-General of Gibralter (5) 
where their Lordships of the Judicial 
Committee observed, that where there is 
jurisdiction over the subject-matter, but 
non-compliance with the procedure pres- 
cribed as essential for ihe exercise of 
jurisdiction, the defect might be waived. 
Here, in the present case jurisdiction over 
the subject-matter existed requiring only 
to be invoked in the right way, and the 
party, who had allowed the Court to 
exercise itin a wrong way, cannot after- 
wards turn round and challenge the 
legality of the proceedings due to his 
own invitation and negligence, Vide 
Ex Parte Pratt (6). 

It appears to me that the omission to 
transfer the decree through the Court of 
the District Judge in this case is an 

(4)1 Lah. 158; 52 Ind. Cas. 352; AI R1919 Lah 
27; 95 P LR 1919. 

(5) (1874) 5P C 516; 30 L T 729; 22 W R 900. 

(6) (1884) 12 Q B D 334; 53 L J Ch. 613; 50 L T- 
294; 1 Morrell 37. : f 
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irregularity in procedure which could be 
waived and was waived. 

- Another authority which seems to me to 
support my-view is the Privy Council 
ruling in Jang Bahadur v. Bank of Upper 
India, Lucknow (7). The facts of that 
case where that a decree had been trans- 
ferred to a Court at Hardoi for execution. 
Upon the death of the judgment-debtor 
that Court after notice ordered the execu- 
tion to proceed against one Jang Bahadur. 
Jang Bahadur objected that under s. 50, 
sub-s. (1) of the Code of Civil Procedure, 
the order could be made only by the 
Court which had made the decree. The 
Subordinate Judge dismissed the applica- 
tion on the ground that the applicant 
having made several applications to the 


Hardoi Court in the proceedings had 
waived the objection. Jang ‘Bahadur 
appealed to the Couri of the Judicial 


Commissioner, Oudh, who held that the 
omission to make an application to the 
Court which gave the decree at Lucknow 
was merely an irregularity, and that the 
defect had beenwaived. Their Lordships 
of the Privy Council held : 

“Phat the Hardoi Court had jurisdiction to deal 
with the matter of the execution transferred to it 
that the exercise of such jurisdiction as against 
the appellant, though irregular in the first instance, 
was submitted to for æ considerable time and 
that the appellant could not now be allowed to 
object to the exercise of such jurisdiction and it 
would be a gross abuse of procedure if he was 
allowed to do so.” 

In the present case the appellant Chetan 
Lal had for long submitted to the juris- 
diction of the Jagadhri Court. As already 
mentioned, he had appealed against the 
order of that Court to the District Judge. 
In that appeal hs raised no objection to 
the jurisdiction of the Court at Jagadhri. 
It was incumbent upon him to bring 
forward his objection if he proposed to 
rely upon it at that time and inmy opinion 
this plea isnot open to him now. See 
Prabhu Dayal v Dewat Ram (8). 

Lastly,.in this case if there was any 
want of jurisdiction in the Jagadhri Court 
1 think it reasonable to hold that it was 
vested in him when the District Judge of 
Ambala having decided Chetan Lal's 
appeal returned the whole of the record 
to the Sub-Judge for proceeding with the 
execution of the decree. 

For the reasons I have indicated, I dis- 

(7) 3 Luck. 314; 109 Ind. Cas. 417; 50 WN 502 
ALR 1928P C 162,32 C WN 790; 26 ALJ 781; 
480 L J23; 28 L W 25; 30 Bom. L R1373; 55ML 
J 545; (1928) M W N 863 (PO). 

k (8) A I R1935 Lah. 200; 155 Ind. Cas, 286;35P LR 
429; 15 Lah. 869; 7 RL 677 A 
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4 
miss this appeal with cosis. I may here 
note that even if the Sub-Judge, Jagadhri, 
had no jurisdiction to proceed with the 
execution because the decree had been 
transferred to him direct, his proper course 
would have been to address the Court at 
Hardoi and ask for the error to be rec- 


tified. 
N. Appeal dismissed, 


——— 


OUDH CHIEF COURT 
Second Civil Appeal No. 320 of 1934 
August 4, 1936 
ZTA-UL-HASAN, J- 

Sri RADHA KRISHNA ASTHAPIT 
THAKURDWARA—PLaINTIFE— 
APPELLANT 

versus 
Musammat MAHARAJ KUNWAR AND 
OTHERS—DEFENDANTS—RESPONDENTS 

Trust—Trust for family idol—Person tn posses- 
sion as de facto manager—Whether can sue for 
possession of trust property in name of idol, inspite 
of defendant's contention that plaintiff is not de 
jure manager. 

A suit for possession of trust property can be 
brought in the name of the idol by a person who 
is the de facto manager of ths temple, in spite of 
the contention of the defendant that the plaintiff is 
not a de jure manager of the temple and this holds 
good incase of public es well as private trust. 
Mahadeo Prasad Singh v. Karia Bharti (1) and 
Gopal Dutt v. Babu Ram (2), followed. 

Property dedicated to the services ofa family idol 
cannot be alienated except for unavoidable neces- 
sity, nor can it ba taken in execution of a personal 
decree against the shebait, . 

S. C. A. against the order of the Sub- 
Judge, Sitapur, dated August 27, 1934. 

Messrs. L. 8. Misra and S.C. Das, for the 
Appellant. 

Messrs. T. N. Srivastava and Bhagwat: 
Nath Srivastava, for the Respondents. 

Judgment.—This is a plaintiff's second 
appeal against a decree of the learned 
Subordinate Judge of Sitapır reversing a 
decrés of the Munsifand disnissing the 
plaintiff's suit for possassion of a building 
and a grove. ; 

The following short pedigree is material 
in the case : 

CHAIT SINGH 
See, ee Gn an a 
Des 
Manna Singh 


| 
Pahiwan Singh 
Drigbijai Singh- Parwan Singh- 
Raj Kaur Bhagwan Kaur 


l 
Lalla Singh, Maharaj Kaur- 
r No.1 
=- = 
Raja Bux Singh, 
defendant No. 3 





t 
Indrapal Singh,‘ - 
defendant No. 2 
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Drigbijai Singh madc a gift of all his 
property consisting of several villages to 
his wife Raj Kaur in 1880. On January 
26, 1916, Raj Kaur executed adeed of en- 
dorsement by which she dedicated the 
profits of one of the villages gifted to her 
for the benefit of the deity installed in a 
thakurdwara built by her. In this deed 
it was provided that during her lifetime 
the executant would act as sarbarakaria 
and would manage the endowed property 
and that after ker death five persons 
namely, Suraj Prasad, Lal Bahadur, Kan- 
dhai Mugaddam, Durga Prasad and Bhola 
Nath would be appointed as trustees to 
manage the property, by Government. It 
appears that Lal Bahadur and Durga 
Prasad died in the lifetime of Raj Kaur 
and nobody was nominated by her in their 
place. Raj Kaur died towards the end of 
1931 or in the beginning of 1932 and on 
February 8, 1932, Mabraj Kaur, defendant 
No. 1, applied to the Tahsildar to be ap- 
pointed sarbarakaria of the endowed prc- 
perty in place of Raj Kaur deceased. The 
village patwari also reported for the 
appointment of a sarbarakaria for the dedi- 
cated property. On April 20, 1932, two of 
the three nominated trustees who were 
then living, namely, Suraj Prasad and 
Bhola Nath applied to the Sub-Divisional 
Officer to appoint Bhagwan Kaur as 
sarbarakaria of the property and she was 
so appointed. 

The suit from which this appeal has arisen 
was brought by Musammat Bhagwan Kaur 
an sarbarakaria of the idol against Maharaj 
Kaur and her two sons for recovery of pos- 
session of a building called bhandara and 
a grove on the allegation that the bhandara 
‘and the grove appertain to the temple but 
thatthe defendants had unlawfully taken 
possession of them and have taken up 
their residence in the bhandara without 
any right. The defendants denied that ‘any 
trust was created by Musammat Raj Kaur 
and pleaded that even if any was created, 
it was void and unenforceable, that she 
had no power to make a trust, that defen- 
dants Nos. 2 and 3 were the nearest re- 
versioners to Drigbijai Singh, that the 
alleged trust was a private trust only and 
that Bhagwan Kaur had no right of suit 
against the defendants. 

The learned Munsif who tried the case de- 
cided all the issues against the defendants 
and decreed the suit. On appeal by the 
defendants the learned Subordinate Judge 
concurred with the findings of the tria] 
Court on all the points except on the ques- 
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tion of Bhagwan Kaur’s right to sue on be- 
half of the idol. He held that Bhagwan 
Kaur had no locus standi to bring the suit 
which he therefore dismissed. 

The sole question in the appeal therefore 
is whether or not Bhagwan Kaur could 
bring the present suit on behalf of the idol. 

Tt has already been pointed out that 
Bhagwan Kaur was appointed sarbarakaria 
of the trust property on the recommend- 
ation of two outofthe three surviving 
trustees and the evidence is that she has 
been managing the trust property since her 
appointment as sarbarakaria. We bave also 
seen thatihe defendants denied not only 
the validity but even the existence of the 
trust. In ihese circumstances Bhagwan 
Kaur as manager of that trust for ihe time 
being was perfectly entitled to bring this 
suit forthe benefit of the idol. In ihe case 
of Mahadeo Prasad Singh v. Karia Bharti, 
L. R. 62 I. A., 47 (1), it was Leld that a 
person in actual possession of tLe math is 
entitled to maintain a suit to recover pro- 
perty appertaining toit, not for his own 
benefit, but forthe benefit of the math. 
In that case a person who was not duly 
installed as mahant of the math was held 
to be competent to bring a suit for re- 
covery of math property on ihe ground of 
his being in actual management of the 
malih. A similar view was taken by the 
Allahabad High Court in the case of Gopal 
Datt v. Babu Ram, (1936) A. L. J., 515 (2), in 


which it was heldthat asuitcan be 
brought in the nime of ihe idol by 
a perscn who is the de facto mana- 


ger of the temple. In this case a suit for rent 
of a house brought by a person who was ' 
managing the property of an idol was de- 
creed inspite of the ccntention of the de- 
fendant that the plaintiff was not a de jure 
manager of the temple. Jn this case the 
ruling of their Lordships of the Judicial 
Committee in Mahadeo Prasad v. Karia 
Bharti, L.R. 62 I. A., 47 (1), was 
followed. 

It was argued on behalf of the respon- 
dents that the principles laid down in the 
ease of Mahadeo Prasad Singh v. Karia 
Bharti L. R. 62, I. A, 47 (1) and Gopal 
Dativ. Babu Ram, (193€) A. L. J, 515 (2), 
was applicable to pubic trusts only, while 


(1) 62 I A47; 153 Ind. Cas. 1100; (1935) OL R 
137; 1935 A L R191; 1BR 319; 7R PO 135; 
(1935) O WN 247; AI R1935PC 44; (1935) MW 
N 162; 41 LW 291; 39 O W N 433; 68 ML J 499; 
61 © Ld 122; 37 Bom. LR 333; (1935) A LJ 678; 
37 PL R811; 57 A 159 (P O). 

(2) (1936) AL J 515; 162 Ind. Cas, 346; 8R A 
865; AIR1936 All. 653. 
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it has been held by both the Courts below 
that the trust in question was a private 
trust. Ifail ko see, however, any difference 
between the two on the question as to 
whois entitled to sue on behalf ofan idol. 
Mulla in his book on Hindu Law (8th Edi- 
tion) p. 490 says : 

“The distinction between public and private 
endowments is important, for it hasbeen held by 
the Judicial Committee that where a temple is a 
public temple, the dedication may be such that the 
family itself could not put an end to it, but in 
the case of property dedicated to a family 
idol the consensus of the whole family might give 
the property another direction. This is regarded 
as one test to determine whether the endowment 
is private or public. It has accordingly been held 
that where the heirs of the founder are unable to 
carry on the worship of the family idolout of the in- 
come of the endowment, they may transfer the idol and 
its property to another family for the purpose of 
carrying on the worship, Such a transfer, if made 
without consideration and for the henefit of the 
idol, is valid and binding on the heirs of the 
transferors, In other respects, however, there is 
no distinction between the two kinds of endow- 
ments, Thus property dedicated to the services 
of a family idol cannot be alienated except for 
unavoidable necessity, nor can it be taken in 
execution of a personal decree against the 
shebatt.” 

Itwas contended on behalf of the res- 
pondents that there was no provision in 
the deed of trust forthe appointment ofa 
sarbarakaria and that therefore the appoint- 
ment_of Bhagwan Kaur as such by the 
Sub-Divisional Officer was not valid. No 
doubtthe deed of trust does not provide 
for the appointment of any person other 
than the five trustees named therein but an 
answer to this argument is furnished by 
the cases just referred toand it seems to 
_methatin this case itis not necessary to 

see whether or not Bhagwan Kaur's ap- 
poinment as sarbarakaria was valid. All 
that is sufficient is that she has been 
managing the trust property for the last 
four years or so. 

Reliance was placed by the learned Coun- 
sel for the respondents on the case of 
Gossamee Sree Greedhareejee v. Rumonloll- 
jee Gossamee, Iu. R. 16 I. A. 137 (3), in 
which it was heldthat when the worship 
of a thakur has been founded, the shebait- 
ship is held to be vested in the heirs of 
the founder in default of evidence that he 
has disposed of it otherwise or that there 
has been some usage, course of dealing or 
circumstances to show a different mode of 
devolution ; but in the first place, we are 
not concerned in this case with the question 
of succession to the shebaiiship and, in the 
second, the principle enunciated in this 
E 16 I A137; 170 3; 5 Sar. 350; 13 Ind. Jur. 211 

) . . 
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case is not applicable to the present case 
as there is n> absanca of evidence that 
the founder of the trust has disposed of the 
shebaitship otherwise than by conferring 
it onher own heirs. In fact Raj Kaur 
elected five strangers in preference to her 
own heirs. 

The learned Subordinate Judge has laid 
great stress on the fact that the deed of 
wagf made no provision for the appoint- 
ment of asarbarakaria for the dedicated 
property and seems to think that the effect 
of a decree in Bhagwan Kaur’s suit would 
be to alter the scheme of management laid 
down by the founder. No such result, 
can, however, followin my opinion, all that 
is held in this case is that Bhagwan Kaur 
is entitled to recover the trust property as 
a de facio manager of the trust and this 
decision can have no effect on the question 
whether or not she is the de jure manager 
of the trust. Thelearned Judge seems to 
have been greatly influenced by the fact 
that the defendants are the legal heirs of 
Raj Kaur but when ascheme of manage- 
ment has definitely been laid down in the 
deed of trust excluding the legal heirs 
from any connection with the trust pro- 
perty, the fact that it is the legal heirs 
who are the defendants to the suitis im~ 
material and sofar as the trust property 
is concerned, they are in no better position 
than mere trespassers. 

I am, therefore, of opinion that the appeal 
must succeed. It is allowed with costs, the 
decree of the lower Appellate Court 


is set aside and that of the Court of first 
instance restored. 
D. Appeal allowed. 
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properties affected by the charge had notice of the 
charge or not. [p. 925, col, 2.] 

[Case-law discusged.] ‘ 

- A, against a decree of the Subordinate 
Judge, Zillah Rangpur, dated May 29, 1929. 

Mr. Atul Chandra Gupta (with him Mr. 
Bankim Chandra Banerjee), for the Appel- 
lanis. 

Mr. D. N. Bagchi (with him Messrs. 
Nilmony Goswami and Ramendra Chandra 
Roy, Dr. Bijan Kumar Mukherjee, Mr. 
Gopendra Nath Das (with him Messrs. 
Hiralal Ganguli and Satindra Nath Chatter- 
jee), and Mr. Jatindra Nath Sanyal, for the 
Respondents. 


D. N. Mitter, J—This is an appeal on 
behalf of the plaintiffs from decision of the 
Subordinate Judge of Rangpur, dated May 
99, 1929. The plaintiffs had instituted 
a suit asking for among other reliefs a 
decree for arrears of maintenance for 11 
yearsand 9 months from Baishakh 1322 to 
Pous 1333 B. S. The claim laid is for a 
sum of Rs. 6,627 with interest Rs. 2,368. 
That claim is against defendants Nos. 1 
and 2 who are said to be the heirs of 
Krishna Gobinda. The relationship bet- 
ween the parties tothe suit is shown ina 
genealogical tree which is to be found 
printed at page 152 of Part Iof the paper- 
book. lt would appear from the said 
genealogical tree that one Gobinda Nath 
Bakshi died leaving behind him two sons 
Kristo Gobinda and Ram Gopal. Hemlata 
who has survived Ram Gopal is the widow 
of Ram Gopal and Radha Priya is the 
daughter of Ram Gopal. It would appear 
that by an ekrarnama, which is to be 
found printed at page 18 of the second 
part of the paper-book, executed by Kristo 
Gobinda on March 27, 1897, corresponding 
to Chaitra 15, 1303, B. S., the share of the 
plaintiff No. 1's husband (Ram Gopal) was 
charged. At page 20, lines 20 to 30 of the 
second part of the paper-book is to be 
found the recital of ihis charge. It appears 
that subsequent to the creation of this 
charge some properties now in suit were 
acquired and a declaration is asked for 
that all these properties, which were pro- 
perties Nos. 17 and 22, stand charged. It 
appears that ona suit being instituted on 
this ekrarnama in 1910 a compromise was 
arrived at and the charge which was 
created by this agreement was also 
declared by this compromise decree which 
is dated June 30, 1910, which is to be found 
printed at page 60 of the second part of 
the paper-book. It appears that subse- 
quent to the compromise decree some of 
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the defendants have acquired interest in 
some of the properties charged and they 
have also been impleaded in the suit and 
a declaration is asked for that the pro- 
perties purchased by them are charged. 
There is a further relief prayed for in the 
suit and that isthe last relief, namely, that 
the amount of maintenance claimed in 
the suit may be realised by the sale of the 
charged properties or by the appointment 
of a Receiver. Several defences were raised 
in this suit to the details of which it would 
be necessary torefer later. It appears 
that amongst other defences it was contend- 
ed that the suit for recovery of arrears 
of maintenance for 11 years 9 months 
was harred by the statute of limitation, 
and that the suit was not maintainable 
having regard to the provisions of s. 47 
of the Code of Civil Procedure. The Sub- 
ordinate Judge gave effect to this defence 
by holding that it was open to him to 
convert this suitinto an application under 
s. 47 and he held that the plaintiffs 
were entitled to a decree for arrears of 
Maintenance for three years and three 
months on the ground that although the 
plaintiffs had no right to institute the suit 
yet they had the rignt to execute the decree 
within the period of 3 years and3 
months, having regard to the stipulation 
inthe ekrarnama. With regard to the 
defences which were taken by the de- 
fendants that the purchasers of these in- 
terest were purchasers without notice of 
the charge, the Subordinate Judge has 
given effect to those defences with regard 
to some of the defendants. 

Against this decision the present appeal 
has been brought’ and it has been contend- 
ed in the’ first place that the Subordinate 
Judge has fallen into errors in hold- 
ing that the suit was not entertainable 
having regard to the provisions of s. 47 
of the Code and that the plaintifis’ claim 
for a period of 11 years and 9 months 
less 3 years and 3 months should be: 
dismissed. It is contended that having 
regard to the construction of the decree 
which followed the ekrarnama it was 
open to the present plaintffs to institute a 
suit for enforcing the charge created by’ 
the decree under Art. 132 of the Schedules 
to the Limitation Act. The suit was in 
time having been instituted within 12 
years of the date when the arrears fell 
due. With regard to the charge the Sub- 
ordinate Judge has declared charge over 
all the properties except the 17 items 
which included property No, 26 of the ekrar- 
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nama. With regard to all these properties 
except property No. 26, it is argued in the 
second place on behalf of the appellants 
that the plaintiffs are entitled to a declara- 
tion of the charge. These sixteen items of 
property fall ander six groups and it 
would be necessary to state the respec- 
tive properties which are covered by each 
of the particular groups over which 
‘charge is sought to be declared in this 
Court. Group I properties are properties 
Nos. 27 te 31,36 to 39 and 41 of the 
ekrarnama. These properties were sold at 
a rent sale and were purchased by one 
Bhowani Charan Roy who is defendant 
No. 5inthe suit. The defence of Bhowani, 
it may be stated here, is that he had no 
notice of the charge and further this 
charge was an incumbrance and that if 
this charge is to be regardedas an incum- 
brance Bhowani has annulled it by serv- 
ing on the appellants a notice under 
s. 167 of the Bengal Tenancy Act, and 
itis said that the charge is not enforce- 
able on these grounds. 

Group No. 2 relates to property No. 26 
and as with reference to this, the appeal 
is not pressed, nothing more need be 
said about it. 

Group No. 3 properties consist of porper- 
ties Nos. 17 and 22. They were purchased 
by the Maharaja Sir Prodyot Kumar Tagore 
who is defendant No. 6 in the suit. Maharaja 
Sir Prodyct brought a 5as-l4p. share 
in execution of a mortgage decree. Of these 
two properties, ‘properly No. 17 is a 
mshkar property and property No. 22 has 
been found by the Subordinate Judge 
to be a permanent hereditory tenure. It 
may be mentioned here, that there was 
a cross-objection preferred by the Maha- 
raja Sir Prodyot Kumar Tagore in respect 
of the finding of the Subordinate Judge 
with reference to property No. 22 and it 
is contended that it is not a permanent 
tenure. It may be stated here that the 
question raised by the cross-objection 
need nottrouble us for Mr. Gupta ap- 
pearing for the appellants has conceded that 
the matter might be kept open for future 
determination. The defence of the Maha- 
raja is that he had no notice of the 
charge and that the mortage in his favouris 
subsequent to the charge by theekrarnama 
but prior to the date of the decree which 
maintained the charge and it is stated 
that he is not accordingly bound because 
he had no notice of the charge. Evi- 
dence has been led on his behalf in sup- 
port of thiscontention that he is a pur- 


YT 


HEMLATA DEBI V. BHAWANI CHARAN Roy (CAL) 


923 


chaser for valuable consideration without 
notice of charge. | 

Group No. 4 properties consist of preper- 
ties Nos. 34 and 35. Defendant No. 14 is 
interested in these properties. His case 
is that he has purchased’ them in execu- 
tion of a rent decree obtained by the 
Cossimbazar Ward State. His defence 
further is that he had no notice of the 
charge. 

Group No. 5 consists of properly No. 19 
and itis said by the Subordinate Judge 
that defendant No. 8 and defendant No. 14 
were concerned with this property. It is 
contended on behalf of the appellants that 
defendant No. 8 in his written statement 
in paras. 7 and 8, which are to be found 
printed at p. 74 of the first part of the 
paper-book, disclaims all interest in this 
property. The Subordinate Judge, it is 
stated, in one part of his judgment was 
disposed to declare a charge in respect of 
this property. But after coming to a 
finding to that effect he seems to have over- 
looked the former finding and has ultimately 
declared that there was no charge. 

The last group comprises property No. 13 
of the ekrarnama. It is maintained that 
this property is still in the hands of Kristo 
Gobinda'’s heirs. It appears that in a suit 
between Hemlata, the present plaintiff and 
Kristo Gobinda’s heirs-these properties were 
declared to be debuttar properties. The 
Subordinate Judge accordingly found that 
in those circumstances the charge does not 
exist. With reference to this property we 
have been asked to admit as additicnal 
evidence the judgment of the Court of 
appeal which has been put in in this Court 
and has been marked as Ex. 26 on be- 
half of the plaintiffs. We have admitted 
the same. From this judgment it will 
appear that the decision of the first Court 
declaring this property to be debutiar 
property was reversed, and it is contended 
that having regard to this additional evi- 
dence the finding of the Subordinate Judge 
that no charge exists in respect of this 
property must be set aside. These are 
substantially the two contentions raised on 
behalf of the appellants. 

With regard to the first point, namely, 
that the Subordinate Judge has committed 
an error in dismissing the plaintiffs’ suit 
for arrears of maintenance beyond the 
period of three years and three months 
from the date of the institution of the 
suit it may be stated that this contention 
really turns on the construction of the 
decree which was based on the ekrarnama: 
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and to ‘which reference has already been 
made. The decree is to be found printed 
at p. 60 of the second part of the paper- 
book, and it has been contended on be- 
half of the appellants that there is 
nothing in this decree which precludes the 
plaintiffs from maintaining the suit from 
enforcing the charge created by this 
decree on the basis of the c¢krarnama. 
On the other hand it is contended on be- 
half of the respondents that on a proper 
construction of the said decree the Court 
below was right in holding that the. suit 
for enforcing the charge does not lie, and 
the proper courso to proceed is by way 
of the execution of this decree. It is 
necessary, therefore to deal with the re- 
levant portions of this compromise decree 
in. order to decide tetween these conflict- 
ing contentions with reference to the con- 
struction of the decree. At p. 61 of the 
second part of the paper-book the material 
portion of the claim is set forth as fol- 
lows: 

“Hence the plaintiff brings this suit on a prayer 
for recovery of the sum of Rs. 5,786-4 as. from the 
defendants’ own propertics and his person and, if 
that be insufficient, from a part of or whole of the 
properties charged and in cise the monthly al- 
lowance for the subsequent period he not regularly 
paid, for an order directing the realisation of the 
arrears of monthly allowance in execution proceed- 
ings on the strength of the decree passsd in this 
suit and without a fresh siit being instituted for 
the same.” l 

After setting out this claim there follows 
the description of the numerous properties, 
affected by this compromise decree. At 
p. 84 of the same volume of the paper- 
book other material portions of the decree 


run as follows :— 


“That for the payment of the amount under this 
decree the properties specified in the schedule tə 
the plaint shall remain liable according to the 
terms of the deed of monthly allowance, that the 
defendant himself shall remain liable for the 
decretal amount; that the plaintiff shall be entitled 
to recover this decretal amount from the defen- 
dant, that with regard to the monthly allowance 
that has fallen into arrear every three months dur- 
ing the period subsequent to that in claim and that 
may fall into arrear thereafter, the plaintiff will 
be entitled to realise the same from the defendant 
together with interest thereon at 2 per cent. per 
mensem, by executing this decree every 3 manths, 
without a special suit and that there shall be a 
charge on all the properties given in the sche- 
dule of the plaint for payment thereof." 

It is contended for the appellants that 
on a proper construction cf the decree it 
should be held that what was intended 
by the parties was that if the plaintiff 
wanted to proceed to get an execution 
of this decree personally against defen- 


dants, she might do so at her option, and 
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that all that the deeree declared was 
that there shall be a charge on all pro- 
perties given in the schedule for the 
arrears of appellanis maintenance. There 
is nothing, it is said, in this decree which 
would goto show that the parties intend- 
ed that the charge should be enforced 
in the course of execution by sale of the 
properties specified jin this decree, The 
learned Advocate, in support of the con- 
tention that a suit was the only remedy 
provided for’ enforcing the charge, re- 
lied on several decisions of this Court 
and in particular he has referred to Aubho- 
yessury Debee v. Gouri Sunkar Pandey (1), 
where Norris and Gordon, JJ. came to the 
conclusion that where by a consent decree 
it is ordered that payment of the decretal 
amount be made by instalments, and that 
the properties set forth in a schedule 
annexed to the decree stand charged 
with payment of the said instalment, the 
said properties cannot be sold in exe- 


cution of the decree, but a separate 
suit must be brought under s. 67 of 
the Transfer of Property Acl. On þe- 


half of the respondents it was pointed out 
that that would be the case. But for the 
provision in the decree for arrears of. 
maintenance that the sum due for future 
maintenance can be recovered in execution. 
The learned Judges were careful enough 
to point out at p. 863 this : 

“Tf the decree had said that in default of pay- 
ment in Calcutta of the said sums, etc., the same 
shall immediately become due and realizable by 
execution by the attachment and sale of the pro- 
perties set forth in the schedule, there might have 
been some force in the argument.” | 

It is said that no plaintiff can sell the 
properties without bringing a separate suit. 
On behalf of the respondents our attention 
was drawn to a decision of Mukherji, J. 
in Kashi Chandra v. Priya Nath Bakshi (2). 
In that case the learned Judges distinguished 
the case relied on by the appellant, namely 
Aubhoyessury Debee v, Gouri Sunkar Pandey 
(1), and said this: 

“Tn each of the cases menticned, the decree was 
for money and there was a charge upon the pro- 
perties for security in respect of the judgment- 
debt. There was no express provision in the de- 
cree, as there is in the present case, that the 
decree-holder would be entitled to realise his dues 
by execution of the decree.” i 

It will be noticed that the decree in 
that case was a mortgage decree and not 
a money decree, and it was held in these 
circumstances that it c.uld be executed 

(1) 22 © 859. 

(2) 28C W N 550; 83 Ind. Cas. 424; A I R 1924 Cal 
645. 

*Page of 22 C.—lEd.] g 
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against the mortgaged properties without 
bringing a fresh suit and that O. XXXIV, 
r. 15, Civil Procedure Code, was not ap- 
plicable to the case. We have no doubt 
that on a proper construction of the decree 
the appellant, plaintiff Hemlata Devi, in- 
tended that she wanted to realize the 
arrear by execution of a personal decree 
against Krista Gobinda or his heirs. No 
doubt she would be able to do so. The 
decree was merely a decree declaring a 
charge and the suit was competent. It 
is not disputed that if a separate suit 
has to be brought, Art.132 of the Sche- 
dules to the Limitation Act would apply 
and that the suit was in time. We think, 
therefore, that the Subordinate Judge was 
wrong in dismissing the plaintiffs’ suit for 
a period beyond 3 years 3 months from 
the time of the institution of the suit. We 
are of opinion that plaintiff No. 1 is 
entitled to recover the sum of Rs. 6,27 
with interest of Rs. 2,368 from defendants 
Nos. 1 and 2 by sale of the properties to 
which we will advert hereafter. This dis- 
poses of the first ground taken in this 
appeal. 

With regard to the second ground which 
affects all the groupsof properties to which 
reference has already been made it has 
been contended broadly that the Subcr- 
dinate Judge was in error in coming to 
the conclusion that the defendants not 
having notice of the charge are not bound 
by the charge and ccnsequently there 
should be no declaration as against them. 
This contention about notice really fal's 
under two branches. The first branch raises 
a question of luw and it is generally ccn- 
tended that the question of notice does not 
arise where the charge is created by the 
decree. The other branch of the contention 
raises a question of factand it is said that 
there was no sufficient evidence even if 
notice was necessary in order to sustain the 
charge that the purckasers had no notice. 
This was the general p sition taken up at 
the beginning of the cpening by the learn- 
ed Advocate for the eppellants. This argu- 
ment we will have to consider with refer- 
ence to the five groups except group No. 3 
for ithas been conceded on behalf of the 
appellants that the mortgage in favour of 
the Maharaja Prodyot Kumar Tagore with 
reference tothese properties, being prior 
to the date of the decree the plaintiffs 
cannot succeed as against the Maharaja. 
Unless a case is made out by the Maharaja 
that he had no notice of the charge created 
by the elerqinama, we will consider the 
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general question with reference to those 
three groupsof properlies namely groups 
Nos. 1, 4 and 5. In support of this con- 
tention that where a charge is created by 
the decree in order to enforce the charge 
it is quite immaterial whether the persons 
who have subsequently acquired the pro- 
perties affected by the charge had notice of 
the charge or not; reliance has been plac- 
ed on a number of decisions both of this 
Court and also of other High Courts in 
India. The case cf Kulada Prosad v. 
Jogeshar Koer (3) which was a case of 
charge created by compromise decree has 
been relied on in the first instance. Cases 
ofthe other High Courts have been cited to 
with the cases of Maina v. Bachchi (4), Bhoje 
Mahadeb Parab v. Gangabai Vithal Naik 
(5), Mahadeo Prasad v. Anandi Lal (6) and 
Fateh Ali v. Gobardhan Prasad (7). The 
last isa decision of the Lucknow Oudh 
Chief Court and is a decision of the Full 


` Bench of that Court, where all the previous 


decisions have been considered. These de- 
cisions undoubtedly support the appellants’ 
coutention. Difficulty has been created in 
the consideration of the question by a re- 
mark of SirDinshah Mulla ia his recent 
annotation of ithe Transfer of Property 
Act of 1933, where with reference to the 
cases just indicated the learned author says 
that those decisions proceeded on the view 
that effect of the charge is similar tothut of 
mortgage in alienation of the ownership of 
the property. Those decisions, however, 
were not quoted and even prior tothe 
Amending Act of 1929 it was clear that a 
charge would not like mortgage create an 
interest in the property and the amendment 
of 1929 expressly enacts thal a charge create 
ed by a decree is cnforceable against a 
transferee for consideration without 
notice. It is to be mentioned thet this 
case is not hit by lho Amending Act of 
1929. But in support of the proposition 
that a charge would unlike a mortgage 
create no interest in the property, 
the learned commentator relies on 
four cases, namely,  ltoyzuddi Sheik v 
Kali Nath Mookerjee (8), Gobinda Chandra 
Pal v. Dwarka Nath Pal (9), Khurshed 


(3) 27 O 194. 
+) 28 A 655;3 A L J 551; A W N 1906, 165. 
(5) 37 B 621; 21 Ind. Cas. 5i; 15 Bom, 


L R 

(6) 47 A 90; 92 Ind. Cas. 348; 22 A L J887; 
L R 5A 749 Civ.; A IR 1925 AL. 60. 

(7) 5 Luck. 172; 117 Ind. Oas. 405; A I R 1929 Oudh 

316; GO W N 493. 

(8) 33 O 985; 4 U L J 219. 

(9) 35 0 837, : 
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Hossein v. Faiyaz Hussain (10) and Akhoy 
Kumar v. Corporation of Calcutta (11). It 
has been strenuously contended on behalf 
of the appellants that notwithstanding 
the very great authority of Sir Dinshaw 
Mulla, the opinion cited in support of his 
proposition of law do not support the view 
of the learned commentator. We - have, 
therefore, to examine these cases and we 
find that there is a foundation for the dis- 
tinction soughtto have been made by the 
appellants that those cases on which Sir 
Dinshaw Mulla relies on cases where the 
charge is not created by a decree. It is 
contended for the appellants that so far as 
the cases, which held thatthe charge for 
maintenance created by a decree is bind- 
ing on the transferee whether he had notice 


of the charge or not, are concerned, the 
decisions are uniform; and the de- 
cisions of Royzuddi Sheik's case (8) 


and of the three other cases referred to 
above are notdecisions of cases where 
charges were created by decrees of Courts. 
It is said that these cases must be taken 
to apply to the facts ofthe particular cases 
andthe principle laid down in Quinn v. 
Leatham (12) have been invoked in support 
of this contention. [Itis said that this case 
is an authority for what is actually decid- 
ed and not what would seem to follow 
logically from it. We think that there is 
considerable force in this contention. We 
do not see any reason why in the absence 
of aview contrary to the view taken in 
Kulada Prosad v. Jogeshar Koer (3) which 
has been followed by the other High Courts 
we should not follow the decision of that 
case. We accordingly hold, in view of these 
authorities and distinguish the cases on 
which Sir Dinshah Mullarelies, that where 
a charge is created by a decree no question 
of notice arises. In this view itis not 
necessary to discuss the evidence with re- 
gard to the noticein respect of the three 
groups of properties, namely, group No. 1, 
group No. 4, and group No. 5. Weare of 
opinion that they are entitled toa declara- 
tion of the charge in respect of three groups 
of properties. With regard to group, No. 6 
it may be stated at once that as property 
No. 13 is comprised in the group, it is still 
in the hands of Kristo Gobinda’s heirs and 
with regard to the additional evidence 


(10) 36 A 289; 23 Ind. Oas. 253; A I R 1914 AlL 
6; 12 A L J 417. 

(11) 42 0 625; 27 Ind. Cas. 261; AIR 1915 Cal. 478; 
19 C WN 37; 210 L J 177. 

si”? (1901) A O 31; 50 W R 139; 65 J P 708 85 LT 
709, 
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plaintiff No. 1 is entitled to a charge in 
respect of this property also. 

There remains for consideration proper- 
ties Nos. 17 and 22 which have been pur- 
chased by Maharaja Sir Prodyot Kumar 
Tagore. In thiscase as the mortgage was 
prior to the compromise decree, it follows 
that the plaintiffs can only succeed as 
against the Maharaja ifit is established that 
the Maharaja had notice of the charge. In 
this part of the case the Maharaja's office 
has been examined whose evidence is to 
be found at page 188 of the paper-book. 
The officer is one Tarakeswar Chowdhury 
who had beena Jama Moharair of the 
Maharaja at Kaligunj Kutchery for about 
31 years. He has said in the most explicit 
terms that plaintiff No. lor her husband 
was never a tenant of the . Maharaja. 
Neither his master nor any agent or servant 
of his master knew or ever heard of the 
plaintiffs’ auction-purchaser or of charge, 
or of any litigation between Kristo Gobinda 
and the plaintiff. We are not impressed 
with the comments that have been made in 
this respect on behalf of the plaintiffs, ap- 
pellants. There is abundant evidence that 
Maharaja had no knowledge of this charge. 
It follows, therefore, that the plaintifis are 
not entitled to a declaration they seek for in 
respect of the properties Nos. 17 and 22, 
The result, therefore, is thatthe decree of 
the Subordinate Judge as printed at pages- 
184 and 185 of the first part of the paper- 
book be varied to the following elfect. In 
cl. (a) at page 184 the following properties 
are to be added, namely, properties Nos. 
27, 31, 36, 39, 41, 34, 35, 19 and 13, and a 
charge is declared on the properties includ- 
ed inthecl. (a). Then ia para. (5) 
at page 184 the plaintiffs are declared to 
be entitled to recover, as has already been 
said, a sum of Rs. 6,627 with interest of 
Rs. 2,368 by the sale of the properties men- 
tioned in cl. (a) as modified by this Court, 
and in cl. (b) at page 184. Again in page 
185 the word ‘proportionate’, the first word 
in the first line should be, deleted. At 
line 10 of the same page the figures 5 and 
14 should be deleted. The lines Nos. 12, 
13 and 14 should be deleted and in lieu 
thereof the following order is made. 
Defendant No. 12 will get half his Pleader's 
fee from the plaintiff's. The result, there- 
fore, is thatthe appeal is allowed against 
all the defendants except defendants Ncs, 6 
and 12. The appeal against the Maharaja 
Sir Prodyot Kumar Tagore is dismissed. 
With regard to defendant No. 8, it appears 
that he does not claim any interest in prq» 
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perty No. 19 and as we have already said 
although the plaintiffs are entitled to get a 
declaration of charge with reference to this 
property itseemsto usthat defendant No. 8 
has been unnecessarily dragged into Court. 
He is, therefore, entitled to costs in this 
Court. The plaintifis-appellants are entitl- 
_ ed to costs in this Court. We assess the 

hearing fee at 20 gold mohurs. The Maha- 
raja Sir Prodyot Kumar Tagore is entitled 
to his costs. We assess the hearing fee 
at 6 gold mohurs Maharaja of Ccssimbazar 
is also entitled to his costs and we assess the 
hearing fee at 2 gold mohurs, Mr. Jatindra 
Nath Sanyal’s client defendant No. 8 is en- 
titled to his costs and we assess the hearing 
fee at two go!d mohurs. 

The cross-cbjection is disposed of in ac- 
cordance with the remarks in the earlier 
part of the judgment. i 

Patterson, J.—I agree. 

D. Decree varied. 


ALLAHABAD HIGH COURT 
First Civil Appeal No.7 of 1933 
April 28, 1936 
SULAIMAN, C. J. AND BENNET, J. 
LACHHMI NARAIN—Praintirp— 
APPELLANT 


VETSUS 
‘SSHANKER LAL AND ANGOTHER—[DEFENDANTS 
—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XVII, 
rr. 2, 3,0. IX, r. 13—Case fixed for finat disposal 
—Adjournment granted—Counsel applying on ground 

. of illness on next date— Witnesses summoned — Case 
disposed of on merits — Application for restoration, 
if les—Revision, maintainability of—Legal practi- 
ii stating merely, ‘no instruction— Propriety 
of. : 

The plaintiff in a suit applied for adjournment of 
the date fixed for final disposal of a caseon account 
of his son’s wedding and the application was granted. 
On the adjourned date, one of his Counsel appeared 
in Court and moved an application for further ad- 
journment on the ground of a medical certificate 
stating that his client wes ill and had been ill for 
5 or 6 days and would be ill for a further 10 days. 
There was also the question of the witnesses who 
had been summoned for that date, A large number 
of witnesses had been summcred. The Counselstated 
that he didnot know whether these witnesses had 
attended or not and that he had no instructions 
except to move fur adjcurnment. The Court passed 
the order that the casemust prcceed under O, XVII, 
r. 3,and that if Counse: desired, the evidence of the 
plaintiff could be taken on commission. Counsel, 
however, did not take any further steps in the case, 
The Court passed a decree disposing of the suit on 
merits. Inthe High Court if was argued that the 
case should be treated as one of dismissal for default 
of appearence and therefore that an appeal would 
lie against the order refusing restoration under 

IX, r. 13; 
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Held, that the case came within O. NVITI, r. 3, and 
was not a case of default under O. XVII, r. 2, and 
hence no application lay for restoration and there 
could be no first appeal or revision to the High 
Court. . . ; 

It is not proper for Counsel either in the High Court 
or in the Courts below to merely state to the Court 
that they have no instructions, Counsel should 
clearly specify what is the reason of their failing to 
proceed with the case, Itmay be that they have 
not received their fee ; it may be that their instruc- 
tions have been withdrawn or it may be someother 
reason. But whatever thereason is Counsel should 
clearly state it to the Court. 

F. C. A. from an order of the Judge, Small 
Cause Court, Cawnpore, dated December 9, 
1932. 

Mr. G. S. Pathak, for the Appellant. 

Messrs. B. Malik, S. B. L. Gaur and 


„Jagdish Swarup, for the Respondents. 


Order.—These are four applications to 
this Court, two first appeals and two civil 
revisions, andin all of these applications 
the point raised is in regard to an order of 
the Court below refusing to restore a suit. 
The facts are as follows in regard to the 
various suits which were tried together. 
April 4, 1932, was fixed for issues and 
May 20 and 21 were fixed for final dis- 
posal. On April 8, 1932, Lachhmi Narain 
made an application on account of his 
son's wedding, asking that the date should 
be changed from May 20. The opposite 
party raised no objection and the Court 
tixed the dates of June 3 and 4, 1932. 
June 3 wasa holiday and on June4 the 
case was taken up. There were iwo 
learned Counsel on behalf of Lachhmi 
Narain. One of these learned Counsel 
appeared in Court and ‘moved an appli- 
cation for further adjournment on the 
ground of a medical certiticate stating that 
uis client was ill and had been ill for 
2 or 6 days and would be ill for a 
further 10 days. There was also the 
question of the wilnesses who had been 
summoned for that date. A large number 
of witnesses had been summoned. Learned 
Counsel for Lechhmi Narain stated that 
he did not know whether these witnesscs 
had attended ornot and that he had no 
instructions except to move for adjourn- 
ment. The Court passed the order that 
the case must proceed under O. XVII, 
T. 3, and that if Counsel desired, the evi- 
dence of Lachhmi Narain could be taken on 
commission. Counsel, however, did not take 
any further steps in the case. 


The result was that the Court heard no 
evidence on behalf of Lachhmi Narain as 
none was produced, and two witnesses were 
tendered on behalf of the opposite party, 
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and the Court passed a decree disposing 
of the suits on the merits. In this Court 
it is argued that the case should be treated 
as one of dismissal for default of appear- 
ance and therefore that hae appeal o 
lie against the order refusing restoration 
e O. IX, 1. 13. In O. XVII, r. 2, 
there is an explanation added by this 
Court that no party shall be deemed to 
have failed toappear if he is either present 
or isrepresented in Court by an agent or 
Pleader, though engaged only for the 
purpose of making an application. As 
learned Counsel for Lachhmi Narain made 
an application for adjournment on his be- 
half, the case aoe oe ieee se 
explanation and cannot come as a 
af defeat under O. XVII, r. 2. It was not 
therefore open to the Courts below to 
dismiss the case for default under: r. 2. 
The Court has the option either of allow- 
ing the adjournment or of refusing the 
adjournment under 0. XVII, r. 3, and the 
Court in its discretion chose the latter 
alternative. Learned Counsel argued that 
r. 3 would not apply because he said 
tbat the rule only applied where time has 
been granted on ihe date fixed for the 
suit and in the present case time had been 
granted to Lachhmi Narain on April 8, 
which was not a date fixed for the suit. 
We see no reason to accept this view of 
r. 3 as there is nothing whatever in the 
language of the rule which indicates that 
it could bear such a meaning. | ; 

The language merely is: “Any party to 
whom time has been granted to produce his 
evidence or cause the attendance of his 
witnesses, etc.” Rule 1(1) says “the Court 
may, if sufficient cause 1s shown, at any 
stage of the suit grant time to the parties 
or to any of them; and may from time to 
time adjourn the hearing of the suit. 
These words are perfectly general and 
the word “adjournment” isnot specified io 
refer to an orderon any particular date. 
We consider therefore that the case came 
under r. 3, O. XVII, and that being so, no 
application lay for restoration and there- 
fore there can be no revision or first 
appeal from order to this Court. We 
therefore dismiss these two first appeals 
from order and two revisions with costs. One 
further point may be noted that we con- 
sider that is not proper for Counsel either 
in this Courtor in the Courts below to 
merely state tothe Court that they have 
no instructions. Learned Counsel should 
cloatly specify what is the reason of their 
failing to proceed with the case. It may 
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be that they have not received their fee; 
it may be that their instructions have 
been withdrawn or it may be some other 
Yeason. But whatever the reason is, learned 
Counsel should clearly state it to the Court. 
In this case Mr. Khare had filed the 
pleading on behalf of Lachhmi Narain and 
his vakalatnama was on the record, and he 
had therefore no reason to state to the 
Court on a later date that he had no 
instructions and to attempt to limit his 
appearance merely to moving an application 
for adjournment. 
N. Application dismissed. 





f NAGPUR HIGH COURT 
Criminal Revision No. 375 of 1935 
February 29, 1936 
GRUER, J. 
BHADDU—AcCOUSED—ÅPPLICANT 
VETSUS 
EMPEROR—COMPLAINANT—NON-ÅPPLICANT 

Criminal trial—Burden of proof—Exceptions— 
Accused, if can discharge burden by relying on 
facts brought out in case, even if not expressly 
relied on by him in his statement. 

In a criminal case the burden is on the accused 
to prove an exception but he may do so by relying 
on any of the facts brought out in the casc, even 
when they do not appear in his own statement or 
defence evidence. Where the Court finds on the pro- 
secution evidence itself that the accused is entitled 
to the benefit of one of the exceptions to s. 300, it 
should give ‘the accused that benefit though he may 
not have relied on the exception. 

Consequently, where in a prosecution for defama- 
tion, the occasion of defamatory statements is found 
to be a privileged one, there should be no conviction . 
even if this exception is not expressly relied on by 
the accused. 


Mr. B. L. Gupta, for the Accused, 

Mr. R. S. Hiralal Verma, for the Come 
plainant. 

Order.—One Tulsiram, Sonar, has been 
fined Rs. 30 for defaming his uncle Bhaddu. 
It is found that in a caste panchayat 
he stated that the complainant had taken 
food cooked by a man of a lower caste and 
hence he should be outcasted. The Magis- 
trate held that the words used by him 


have not been proved to be true 
and therefore the offence was com- 
mitted. The case has been reported by 


the Sessions Judge, Chhindwara, for re- 
versal of ihe conviction. His view is that 
the Magistrate ought to have considered 
whether the proved or admitted facts 
brought the case under one of the excep- 
tions 8 or 9 to s. 499, Indian Penal Code; 
Abst as a matter they did, and good faith 
hos been established. 
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- The learned Counsel for the complain- 
ant opposes the reference and says that 
- it was for the accused to prove that any of 
the exceptions applied, andin view of the 
denial of the accused that he made any such 
statement no question of exception arose. 
He relies on Surajmal v. Ramnath 105 Ind. 
Cas. 820 (1). In the present case, however, 
I remark that the Magistrate himself has 
found in para. 4 of his judgment that the 
defence of the accused was two-fold. First 
that he did not speak the words alleged, 
and secondly if hè, did so, he only spoke 
the truth. It is true that the accused has 
denied that he was the person who made 
the statement at the panchayat. The ac- 
cused was himself one of the panchas. From 
his statement and from the evidence it is 
not very clear whether he himself original- 
ly made a statement or whether it was 
first made by Pilloo (D. W. No. 6) as 
the latter says, and only repeated by the 
accused. At any rate the accused did 
make a statement at some stage. Now in 
the Nagpur case above cited it was not 
laid down categorically that in every case 
the Court is bound to assume the absence 
of privilege till privilege was pleaded 
and proved. That was the finding under 
.the circumstances of that case which, as 
remarked, tended to negative the existence 
of good faith. The burden is on the ac- 
cused to prove an exception but he may 
do so by relying on any of the facts 
brought out in the case, even when they 
do not appear in his own statement or de- 
fence evidence. The case cited by the 
Sessions Judge Muhammad Gul v. Haji 
Fazley Karim (2) says that the 8th and 9ih 
exceptions to s. 499 should be considered 
even if the accused did not specilically 
rely on them, provided of course that the 
facts give rise to a consideration of these 
exceptions. That appears to be a sound 
Proposition. Similarly in Mangal Ganda v. 
Emperor (3) it. was held that where the 
Court finds on the prosecution evidence 
itself that the accused is entitled to the 
benefit of one of the exceptions to 8. 300, 
it should give the accused that benefit 
though he may not have relied on the 
exception. The facts in the present case, 
in my opinion, make it clear .that the 


(1) 105 Ind. Cas. 820; 28 fOr. LJ 996; AIR 1928 
Nag. 58; 9 A I Cr. R201, 


(2) 55C 1013; 122 Ind; Cas. 205; AI R 1929 Cal, 


846; 33 O W N 446.; Ind. Rul, (1930) Cal. 205; 31 Cr, 
-L J 369, : 


3) A- I R 1925 Nag, 37; 81 Ind, Cas, 901; ; 
ey ir $ d Na 7; 8l Ind, Cas, 901; 25 Cr 
164117 & 118 


NATIONAL TaLsing v. imphetar farsins (SIND) 


99 
cccasion was a privileged one and that tha 
conviction for defamation was wrong. 

I therefore agreeing with the Sessions 
Judge accept the reference and set aside, 
the sonviction and order the fineif paid, 
to be refunded. 

A. Conviction set aside. 





SIND JUDICIAL COMMISSIONER'S 
COURT 
Miscellaneous Appeal No. 9 of 1936 
April 24, 1936 
Davis, J. CO. AND Logo, A. J.C. 
NATIONAL TALKIES—Drranpants— 
APPELLANTS 
VETSUS 


IMPERIAL TALKIES, KARACHI anp 


OTABRS—PLAINTIFFS—- RESPONDENTS 

Contract—Third party—Third party 
knowledge of breach by party to it—Privity, if 
established—Specific Relief Act (I of 1877), ss. 56 
(i), 52—Dispute regarding right to exhibit film first 
between two competing cinemas—Proper order, whe- 
ther injunction or damages—Power of granting or 
refusing injunction in case of contract consisting of 
negative aswell as affirmative agreement. 

Where a third party has knowledge of a breach 
of contract and with that knowledge is a party to it, 
privity is established. Lord Strathcona Steamship 
Co. v. Dominion Coal Co. (1), relied on. 

In a dispute between two competing cinemas re- 
garding th» right to exhibit a cartain film first in 
the city, an interim injunction order should not ba 
granted. This je a quarrel between businessman about 
a business matter involving the question of rupees, 
annas and pies and in such a cise damag:s and not 
an injunction would bathe ordinary and adequate 
remedy, Lord Strathcona Steam:hip Co. v. Domi- 
nion Coal Co. (1) and Subba Naidu v. Haji Badhshah 
Saheb (2), distinguished. 

In a suit brought on a contract comprising affirma- 
tive and negative agreements, the Court is not deprived 
of its discretion in granting or refusing an injunc- 
tion merely because anegative agreement is coupled 
with an affirmative agreement. The granting or 
refusing of an injunction ig essentially a` matter for 
the juaicial discretion of the Court. 

Mis. App. from an order of Haveliwala, 
A. J. O., dated February 28, 1936. 

Mr. Tolasing K. Advani, for the Appel- 
lants. 


Messrs. Sunderdas Jethanand and Sham- 
das Kimatrat, for the Respondents. 


Davis, J. C—This isan appeal from an 
order of Havelivala, A. J. C., confirming an 
interim injunction granted by him restrain- 
ing the appellants from exhibiting in their 
Cinema at Karachi a film called “Jung 
Bahadur” produced by Bhawnani Pro- 
ductions, defendants No.1. The injunction 
was asked for and granted in a suit which 
is really a suit based on a breach of con- 
tract. The plaintiffs in the suit are the 
Imperial Talkies and defendants No, 1 are 


having 
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Messrs. Bhawnani Productions, defendants 
No. 2, Messrs. India Film Bureau, the 
agents and distributors of defendants No. 1, 
while defendants No. 3 are Messrs, National 
Talkies to whom in contravention of a 
contract between plaintiffs and defendants 
No. 1 the plaintiffs alleged that defendants 
No. 1 and defendants No. 2 Tented the film 
“Jung Bahadur” fer exhibition. The learn- 
ed Judge has dealt with the matter at some 
length and had we not thought that he had 
erred on a matter of Principle, we should 
not have interfered. We cannot accept the 
arguments of learned Counsel for the ap: 
pellant that the suit against defendants 
No. 3 cannot be maintained at all because 
there is no privity of contract because there 
is authority for the statement that where a 
third party has knowledge of a breach of 
contract and with that kn twledge is a party 
to it, privity is established: see Lord 
Strathcona Steamship Co. v. Dominion Coal 
Co. (1). e do not say that ultimately it 
will necessarily be found that privity of 
contract exists between the Plaintiffs and 
defendants No. 3. All we say is that there 
is sufficient autLority to prevent us asan 
Appellate Court from interfering on this 
ground at this stage. We think, however, 
the learned Judge was wrong in granting 
an injunction because we think it is quite 
clear that in this case damages would be 
the ordinary and adequate Temedy: See 
s. 06 (1), Specific Relief Ast, with Oh, 2, 
The learned Judge has referred presumab] y 
to this aspect of the case when he says: 

“It is true that defendants have offered to keep 
Proper accounts of this picture if it is allowed to 
be exhibited by them. The question is not of 
rupees, annas and pies; but who has the right to 
show this picture to the public of Karachi,” 


It is true, of course, that an action will lie 
if there is infuria sine damnum, but in a 
case between two competing cinemas for 
the right to exhibit film, we should say with 
all due respect to the learned Judge, that 
it is or should be precisely a question of 
rupees, annas and pies. This is a quarrel 
between businessmen about a business 
matter. Cinemas, it must be known to the 
learned Judge, are run to earn a profit. To 
import, therefore, into a case such as this 
question other than questions of rupees, 
annas and pies, appears to import questions 
of abstract rights with which, in the parti- 
cular circumstances of this case, the Court 
is not greatly concerned, T£ the suit had 
been a euit to restrain the defendants, the 
Bhawnani Productions, from disposing of 


the rights in their Productions to defendant 
(1) (1928) L IPO A, 
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No. 3 or others for the whole alleged con- 
tractual period of one year, there would 
be ground for the argument that 
damages in this case is not a Proper remedy 
because damages could not be assessed 
on films not yet produced. But the suit 
docs not take this form. It relates 
to one and one film only; and it 
is clear from the correspondence that 
tke plaintiffs now so concerned with | its 
exhibition by a rival firm attached little 
importance to its exhibition before that 
time. They would not agree to exhibit it 
for one fortnight. On February 5, they 
wrote they had already filled up the gap 
in the programme. On February 9, they 
wrote they thought it advisable it should be 
released in Lahore before being released by 
them in Karachi. Their desire now to 
possess this film seems to have been greatly 


stimulated by its proposed exhibition else- 
where. 


The defendants, on the other hand, offer- 
ed to keep accounts of the earnings of the 
film. Under the particular circumstances 
of the case, we do not think this was a 
proper case for an injunction. The learned 
Counsel has referred us to the case cited by 
the learned Judge, relating, toa mica mine, 
Subba Naidu v. Haji Badshah Saheb (2), 
and the case in Lord Strathcona Steamship 
Co. v. Daminion Coal Co. (1) already referred 
to. Wecan see no fair comparison 
between selling the products of a mica mine 
over a period of years or a charter of a ship 
for possibly eighteen seasons and the ex- 
hibition of one tilm in one cinema for a week 
or a fortnight. We cannot also accept the 
argument of the learned Counsel for the 
respondents that where a contract com- 
prises an affirmative agreement and a 
negative agreement, the Court must grant 
an injunction to perform the negative agree- 
ment. No authority has been cited to 
support this argument, and we are unable 
to accept the argument that the Court is 
deprived of its discretion in granting or re- 
fusing an injunction merely because a 
negative agreement is coupled with an 
affirmative agreement. The granting or 
Tefusing an injunction is essentially a matter 
for the judicial discretion of the Court. 
We theretore set aside the order of the 
learned Judge and discharge the injunction 
subject to the condition that if and when 
they exhibit the film “Jung Bahadur” the 
appellants shall keep proper accounts of the 
earnings of the film Jung Bahadur” and 


(2) 26 M 168; 13ML 713, i 
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submit them to the Court as and when 
ordered. Costs to be costs in the cause. 


D. Appeal allowed. 


NAGPUR HIGH COURT 
Second Civil Appeal No. 8 of 1934 
March 11, 1936 
Niyoat, J. 
P. SHANKERNATH AND OTHERS — 
APPELLANTS 
VETSUS 
BABULAL AND OTHERS —RESPON DENTS 
C. P. Tenancy Act (I of 1920), s.9—Sale of abso- 
lute occupancy holding in execution of decree for 
arrears of rent—Effect of, on person clciming in- 
terest in holding—Res judicata—Mere suggestion in 


judgment on point not in issue—Whether constiti tes 
res judicata. 

When an absolute occupancy holding is sold in 
execution of a decree for arrears of rent, the charge 
in favour of the landlord is satisfied and the pur- 
chaser of the holding gets the holding free of that 
charge. Any person who claims to have any in- 
teres) in the holding can pay up the decretal 
amount during execution proceedings until the 
holding is sold in execution. On sale of the holding, 
the right of such person to redeem the charge is 
barred and he is not bound thereafter to pay the 
amount of the decree for arrears of rent. Ramnath 
v. Hazari Lal (2) and Asaram v. Kanchhedilal (3), 
distinguished. ’ 

A mere suggestion by the Court in a judgment 
passed on a point not in controversy and in respect 
of which no issue has been framed, has no binding 
effect and does not constitute res judicata. 


Mr. W, B. Pendharkar, for the Appel- 
lants. 

Messrs. J, Sen and B, L. Gupta, for the 
Respondents. 


Judgment.—This is an appeal by the 
plaintiffs against the judgment and decree 
of the Additional District Judge, Saugor, 
affirming the trial Court’s decree dismiss- 
ing their suit. 

The facts are that the plaintiffs purchased 
on August 23, 1919, an absolute occupancy 
holding in execution of a money decree in 
Civil Suit No. 52 of 1915 against the original 
tenants named Ballay and Rukman. Subse- 
quently on December 20, 1919 they obtained 
a decree for foreclosure against them, and 
in pursuance of it got possession of the 
holding in 1920. In spite of the ostensi- 
ble sale and the receipt of possession they 
did not actually obtain physical posses- 
sion of the holding. Thereafter the land- 
lord filed two suits Nos. 384 of 19.9 and 
287 of 1923, for arrears of rent against the 
original tenants without impleading the 
_appellants. In execution of these two 
decrees and another decree in Civil Court 


Suit No. 67 of 1916 he brought the holding” 
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to sale, and the holding was purchased by 
one Hazarilal on October 17, 1924. Hazari- 
lal took possession in 1925, and in 1930 
sold the holding to the landlord. 

In order to recover possession of the 
holding the plaintiffs filed Civil Suit 
No. 188 of 1927 against Hazarilal and the 
landlord. That suit was dismissed on the 
assumption that the plaintiffs were in the 
position of the holders of the equity of 
redemption and not entitled to uncondi- 
tional possession. The decree passed in 
that suit is not before me as no certified 
copy of it has been filed. From the trend 
of the judgment it appears that the decree 
directs only the dismissal of the suit 
although there are observations in the 
judgment to the effect that the plaintiffs 
were entitled to redeem and not to receive 
unconditional possession. The suit out of 
which this appeal arises has been filed 
by the appellants to redeem the charge on 
the property by reason of the arrears of 
rent for which the landlord had obtained 
decrees. Both the Courts below have come 
to the conclusion that the plaintiffs have 


no right to redeem the charge. 


On behalf of the appellants itis urged 
that the plaintiffs not having been im- 
pleaded in the rent suits filed by the land- 
lord in 1919 and 1923, have a subsisting 
right to redeem the charge by payment 
of the arrears of rent. I cannot accede to 
this contention in view of the clear terms 
of s. 9 of the ©. P. Tenancy Act. It 
declares that the rent of the holding of an 
absolute occupancy tenant is acharge on 
that holding and that such holding is 
liable to sale for the satisfaction of 
such charge notwithstanding anything 
contained in s 100 of the Transfer 
of Property Act, 1852, or O. XXXIV of 
the First Schedule to the Code of Civil Pro- 
cedure, 1908. Then sub-s. (3) gives a right 
to any person claiming an interest in the 
holding of an absolute occupancy tenant 
to deposit in the Court executing a decree 
for rent the amount due under the decree. 
Section 9 is an amended section introduced 
in 1920 with a view to meet the difficulty 
that had arisen from the decision of Stany- 
on, A.J. OC. in Singai Murlidhar v. Prem- 
narain (l), that if the landlord’ wishes 
to establish a charge on a holding for 
arrears of rent, he must bring a special 
suit for this purpose and join all parties 
having interest in the holding. On atrue 
construction of the terms of s. 9 it ap- 
pears to me indisputably clear that when 

O) 3 NLR 164, 
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the holding is sold in execution of a 
decree for arrears of ient, the charge in 
favour cf the landlord is satisfied and the 
purchaser of the holding gets ihe holding 
free of that charge. Any person who cleims 
to have any interest in the holding can 
pay up the decretal amount during exe- 
cution preceedings until the holding is sold 
in execution. The result of recognising 
the right of such a man to redeem the 
charge alter the execution sale of the 
holding would be to give him right to 
exercise it within 60 years under Art. 148 
of First Schedule to the Limitation Act. 
Now this was exactly the result which 
ensued on the view which had been taken 
by Stanyon, A, J.C. in Singat Murlidhar 
va Premnarain (1), andit was to obviate 
such anomaly that the legislature expressly 
introduced the amended s. 9ofihe C. P. 
Tenancy Act. Jn oiher words the argu- 
ment of ihe learned Counsel) for tke ap- 
pellants, if acceded io, will result in nullify- 
ing the terms and effect of s.9of the C. P. 
Tenancy Act. I, therefore, held that the 
plaintiffs were not entitled to pay the 
amount of the decrees for arrears of rent 
after the holding was sold in execution. 

Tke cases reported in Ramnath v, Haz- 
arilal (2) and Asaram v. Kanchhedilal 
(3) have been brought to my notice. The 
first mentioned case did not deal with a 
decree for arrears of rent, and is, there- 
fore, no guide to the decision in the 
present case. In the last-mentioned case 
no doubt the learned Judge held that the 
auction-purchaser steps into the shoes of 
the holder of the frst charge, but the 
‘observations must be read in the light of 
special facts of that case. It was a suit 
by the mortgagee of the absolute occup- 
ancy land and the question was whether 
tne purchaser in execution of a decree tor 
arrears of rent could set up his priority 
by reason of his having paid off the ar- 
rears of rent which became the first charge 
on the holding. That case bears no ana- 
logy to the present case. 

it is next urged that, in any case, the 
defendants are bound by the decree pass- 
ed in Civil Suit No. 188 of 1927. Is is 
true, but the plaintiffs have not cared to 
file the decree. What is res judicata 
is not the judgment which contains the 
reasons for the decree, but the decree, 
and that hasnot been filed in this appeal. 


(2) 25 N LR 19; 123 Ind. Cas. 462; A I R 1929 
Nag, 246; Ind. Rul. (1930) Nag. 222 
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It is, therefore, impossible to say what 
was the operative portion of the decision 
in that case. Presumably it was that the 
pl.intiffs were not entilled to possession. 
lf that was so, that really affects the ap- 
pellanis more than the respondents. The 
learned Judge who decided that case no 
doubt observed that the plaintiffs were 
entitled to redeem the charge, but that 
was only a suggestion. That point 
not in controversy and no issue was framed 
in respect of it. Therefore the mere sug- 
gestion by the Court cannot operate as 
res judicata as it had no binding effect. 

lt appears to me that the plaintiffs are 
on ihe horns of a dilemma. If on the 
date the holding was sold in execution the 
original tenants had no right left in the 
holding, then Hazarilal, the purchaser, be- 
came a trespasser as he was entering into 
possession of the holding without any title. 
in such a case it was clearly incumbent 
on the plaintiffs who claimed to be the 
real tenants to file a suit within two 
years for possession. Such a suit had 
been filed by them butthey failed in that 
suit as is clear from the decree passed 
in Civil Suit No. 188 of 1927. In fact, 
if the decree in that case operates as 
res judicaia at all, it is really to the pre- 
judice of the plaintiffs and not that of the 
defendants. 

Tf, on the other hand, the original ten- 
ants had not lost their tenant right in the 
kolding on the date of the execution sale, 
then unders. 9 of the ©. P. Tenancy Act 
they represented the entire interest of the 
tenant inthe holding, and, as.the decree 
was obtained against them for arrears of 
rent which could have been but was not 
paid off by the plaintiffs under sub-s. (3} 
cfs. Yof the C. P. Tenancy Act, the en- 
tire right of the tenants and of the plain- 
tiffs, if any, would be deemed to have 
passed to the execution purchaser. 

In any view of the case the plaintiffs 
have no right left in them to seek to 
recover possession of the holding. Their 
suit was rightly dismissed by the two Courts 
below, and their appeal here cannot sucs 


ceed. It is, therefore, dismissed with 
costs. 
N. Appeal dismissed. 
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LAHORE. HIGH COURT 
First Civil Appeal No. 706 of 1935 
October 14, 1935 
ADDISON AND ABDUL RASHID, JJ. 
TULSI RAM AND OTHERS— DEFENDANTS— 
APPELLANTS 


versus 
Firm THAKAR DAS-MADAN MOHAN LAL 
— PLATNTIFFS— RESPONDENTS 

Transfer of Property Act (IV of 1882), s.53 as 
amended in 1929—Principle of, should be given effect 
to in the Punjab—Principle of s. 53 stated—Mere 
fact that effect of transfer was to defeat or delay 
creditors and was made gratuitously—Whether shows 
transfer was made with “intent to defeat or delay 
the creditors.” 

The principle underlying the amended s. 53, Trans- 
fer of Property Act, must be given effect to in the 
Punjab. $ 

Previous to the amendment, the law was that where 
the effect of any transfer of immovable property was 
to defraud, defeat or delay the creditors, and such 
transfer was made gratuitously, the transfer was 
presumed to have been made with intent to defeat or 
delay the creditors. In view ofthe amendment the 
principle now established is that in each case the 
Court must look at the whole of the circumstances 
surrounding the transfer and then ask itself the 
question whether the transfer wasin fact executed 
with the intent to defeat or delay creditors. The 
mere fact that the effect of the transfer was to defeat 
or delay the creditors and that it was made gra- 
tuitously is not sufficient to hold that the transfer was 
made with “intent to defeat or delay the creditors.” 

F. O. A. from the decree of the Senior 
Subordinate Judge, Ferozepore, dated 
February 27, 1935. 

Mr. Shamair Chand, for the Appellants. 

Messrs. J. L. Kapur, D. N. Aggarwal 
and Ballo Mal, for the Respondents. 

Abdul Rashid, J.—On August 13, 1933, 
Tulsi Ram, defendant No. 1, made a gift of 
a residential house, situate at Mandi Gidhar 
Baha in the Ferozepore District, in favour 
of his daughters, Musammat Parkash and 
Musammat Kaushalaya defendants Nos. 2 
and 8 On January 26, 1934, the firm 
Thakar Das-Madan Mohan Lal instituted 
the suit: out of which the present appeal 
has arisen, for a declaration to the cffect 
that the oral gift by defendant No. 1 in 
favour of his daughters, defendants Nos. 2 
and 3, was made to defeat or delay the 
rights of the plaintiff and other creditors, 
and that it was, therefore, voidable at the 
instance of the plaintiff under s. 53 of the 
Transfer of Property Act. 

Tulsi Ram, defendant No. 1, had executed 
a pro-note in favour of the plaintiff firm on 
September 15, 1932, for a sum of Rs. 3,000. 
On the basis of this pro-note a suit had been 
instituted against defendant No. 1, and this 
suit was still pending when the present suit 
was instituted by the plaintiff firm. In that 
suit Tulsi Ram had pleaded that the pro- 
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note in question was fictitious and that no 
consideration had passed. In the present 
suit Tulsi Ram pleaded, inter alia, that he 
had sufficient property to meet all his 
liabilities, and that he had made a gift of 
the house in dispute in favour of his 
daughters so that his collaterals might not 
harass them after his death ashe had nosons 
and wife living. He valued his movable 
and immovable property at about Rs. 16,000. 

The trial Court held that at the time of 
the making of the gift the debts of Tulsi 
Ram, defendant No. 1, amounted to 
Rs. 4,500 and that his property was worth 
only Rs. 3,000. On these findings the 
plaintiff's suit having been decreed, the 
defendants have preferred an appeal to 
this Court. 

Tulsi Ram admittedly owned one shop at 
Malot which the trial Court has valued 
at Rs. 3,000. Besides this he had occup- 
ancy rights in 9 ghwmaons of land in 
Ittanwali. The learned Senior Subordinate 
Judge has held that these occupancy 
rights could not be attached and sold in 
execution of the creditors’ decree, as it was 
not established that these were occupancy 
rights under s. 5 of the Punjab Tenancy 
Act, and that, therefore, they cannot be 
taken into account in computing the assets 
of Tulsi Ram on the date of the gift. Buta 
Singh, (D. W. No. 3) stated that Tulsi Ram 
owned one-third share in the occupancy 
rights in 27 ghumaons of land in Ittanwali. 
One co-sharer, Mayya Mal, whose share is 
equal to that of Tulsi Ram, had mortgaged 
his occupancy rights in favour of the wit- 
ness for Rs. 2,500. Buta Singh, tendered 
a certified copy of the mutation register in 
order to substantiate his allegation. This 
document was not accepted by the lower 
Court as it had not heen mentioned in the 
list of documents filed by the defendant. 
There is, however, no reason whatever why 
reliance should not be placed on the oral 
testimony of Buta Singh. This witness also 
stated in cross-examination that the land 
of defendant No. 1 situate in Ittanwali could 
fetch from Rs. 8 to Rs. 10 per ghumaon as 
rent. The lower Court was, therefore, not 
justified in holding that these occupancy 
rights could not be taken into account in 
determining whether the gift in favour of 
the daughters was made by defendant 
No. 1 in order to defeat or delay his credi- 
tors. 

Tulsi Ram defendant also owned 3 houses 
and one shop in village \eroze Shehr, 
which, according to Buta Singh, were 
worth Rs. 2,000, The lower Court has held 
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that as these houses were kacha and were 
situate in a Village in which the transferor 
was a Mere occupancy tenant, he could not 
be the owner of the sites occupied by the 
houses and the shop. This finding is not 
based on any evidence. The lower Court 
has merely presumed that in a village in 
which Tulsi Ram is an occupancy tenant 
he cannot be the owner of the sites occupied 
by the houses and the shop. Tulsi Ram, 
defendant, was not cross-examined on this 
point when he appeared as a witness. He 
might be the owner of these houses 
and the shop by purchase from the proprie- 
tors of the village. In the absence of any 
material on the present record to the con- 
trary, he must be held to be the owner of the 
houses and the shop as they stand includ- 
ing the sites. The lower Court, in our 
opinion, was not justified in excluding the 
value of this property in computing the 
assets of Tulsi Ram. ` 

It was urged on behalf of the respondent 
that the shop at Malot had been hypothe- 
cated for payment of the decree of Rs. 1,600 
in favour of the firm Narain Singh-Bhagat 
Singh. It must, however, be remembered 
that the decretal amount was paid up in 
monthly instalments of Rs. 50 each by Tulsi 
Ram and that the shop is no longer liable 
under this decree. The liabilities of Tulsi 
Ram amounted to Rs. 4,500 according to the 
trial Court on the date of the gift. Even if 
this finding be taken to be correct, it cannot 
be held that at the time of the making of the 
gift the assets of the donor did not exceed 
the amount of his liabilities. 

The lower Court has relied on a Division 
Bench ruling of the Punjab Chief Court 
reported as Champo v. Shanker Das 
(1). Section 53 of the Transfer of Prop- 
erty Act was amended in 1929. Previous to 
the amendment the law was that where the 
effect of any transfer of immovable property 
was to defraud, defeat or delay the credi- 
tors, and such transfer was made gratui- 
tously, the transfer was presumed to have 
been made with intent to defeat or delay 
the creditors. In view of the amendment 
the principle now established is that in 
each case the Court must look at the whole 
of the circumstances surrounding the trans- 
fer and then ask itself the question whether 
the transfer was in fact executed with the 
intent to defeat or delay creditors. The 
mere fact that the effect of the transfer was 
to defeat or delay the creditors and that it 
was made gratuitously is not sufficient to 


(1) 74 P R 1912; 14 Ind, Cas. 232; 148 P W R1912; 
165 PLR 1919, ” EER 
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hold that the transfer was made with ‘intent 
to defeat or delay the creditors.” The prin 
ciple underlying the amended section has 
to be given effect to in this province. 

On a consideration of the entire evidence 
we are of opinion that the gift dated August 
13, 1933, by Tulsi Ram in favour of daugh- 
ters wus not made with intent to defeat or 
delay the plaintiff or other creditors. We, 
therefore, accept this appeal, set aside the 
judgment and the decree of the Court below, 
and dismiss the plaintiff's suit with costs 
throughout. 

N. Appeal accepted. 


SIND JUDICIAL COMMISSIONER'S 
COURT : 


Criminal Reference No. 64 of 1936 
April 6, 1936 
Davis, J. C. AND Logo, A. J. O. 
BALU-—ACCUSED 
varsus 
EMPEROR— RESPONDENT 

Penal Code (Act XLV of 1860), s. 215—Accused 
charged with receiving money under promise to 
return complainant's stray donkey—Charge under 
s. 215—Maintainability. 

Where the evidenca shows that theaccused took a sum 
of money and gave a receipt in the pressnc3 of witnes- 
ses under prcmise of return of a donkey that had 
gone astray and though it may be that the donkey 
he had to return was a donkey that was stolen, there 
is nothing upon the record to show that it was so, 
and th: charge shows that the donkey was a stray 
donkey and not a stolen donkey, no offence under 
s. 215, Penal Code, ig disclosed and a conviction 
under s. 215 is not maintainable even if the accused 
pleads guilty. : 

Mr. Partarbai D. Punwani, the 
Crown. i 

Davis, J.C.—This is a reference to us 
by the learned Sessions Judge, Sukkur, 
asking us to set aside the conviction of an 
accused person under s. 215 of the Penal 
Code on the ground that the charge to 
which the accused has pleaded guilty does 
not disclose any offence. We must accept 
this reference and set aside the conviction 
and sentence. The charge is framed as 
follows : 

“That you on orabout August 6,1935, at vil- 
lage Hayat Pitafi had taken gift of Rs. 5 (bhung) 
from the complainant Gangul in consideration of 
returning him his dunkey valued Rs. 30 which 
had gone astray and thereby committed an 
offence punishable under s. 215, Indian Penal 
Code, and within my cognizance.” , 

If the learned First Class Magistrate of 
Mirpur Mathelo, when he framed this 
charge, had referred to s. 215 of the Penal 

Jode, ke would have found there that the 
offence consists in any person taking or 
agreeing or consenting to take any grati- 


for 
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fication under pretence or on account of 
helping any person to recover any move- 
able property of which he shall have been 
deprived by an offence punishable under 
this Code, unless such person uses all 
means in his power to cause the offender 
to be apprehended and convicted of the 
offence. If it had been proved in this 
case that the donkey in question had 
been stolen, then ifthe charge were wrong 
and the accused had been prejudiced there- 
by: we should have ordered a re-trial. 
But the evidence upon the record does 
not show thatthe donkey was stolen. It 


shows indeed that the accused had taken, 


Rs. 5and had given a receipt in the 
presence of witnesses under promise, it is 
presumed, of the return of the donkey 
and though it may be that the donkey 
he had to return wasa donkey that was 
stolen, there is nothing upon the record to 
show that it was so, and the charge 
indeed shows that the donkey was 
a stray donkey and not a stolen donkey. 
The accused then in pleading guilty to the 
charge did not plead guilty to an Offence 
known to the law. The conviction there- 
fore was wrong and the conviction and 
Erin must be set aside. Order accord- 
inly. 


N. Conviction set aside. 





CALCUTTA HIGH COURT 
Appeals from Original Decrees Nos. 151 and 
171 of 1931 
May 13, 1935 
M. N. Mougerst AND S. K. Guoss, JJ. 
RAM KRISHNA BERA AND OTHERS 
—APPELLANTS 
versus 
BEJOY KUMAR ADDYA AND OTHERS 

< — RESPONDENTS 

Abatement—Appeal—Appeals by defendant and 
plaintiff against same decree—Subject-matter differ- 
ent—Plaintiff-respondent dying during pendency— 
No substitution of heirs—Abatement, whether takes 
place—Appeal, if can be treated as cross-objection. 

Where against a decree in a suit for partition, 
two appeals were preferred, one by the defendant, 
and the other by the plaintiff and during the pen- 
dency of the appeal by the defendant, one of the 
plaintifi-respondents died and no substitution of his 
heirs was made: 

Held, that the defendant's appeal could not go on 
without substitution, since that appeal could not be 
considered as analogous to the other appeal as both 
related to different matters though arising out of 
the same decree; $ 

Held, also that ihe appeal by the defendant could 
not be treated as cross-objection as none of the con- 
ditions required by the Ciyil Procedure Code, were 
satisfied, $ 
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A. against the decrees of the Subordinate 
Judge, Second Court of Zillah 2t-Parganas at 
Alipore, dated July 31, 1930. 

Messrs. Sarat Chandra Basu, and Sarat 
Chandra Janah in No. 151, Messrs. Anilen 
dra Nath Roy Choudhury and Gour Mohan 
Dutt, in No. 171, for the Appellants. 

Mr. Gour Mohan Dutt, in No. 151 and Mr. 
Sarat Chandra Janah, in No. 171, foy the 
Respondents. 


Judgment.—tThese two appeals have 
arisen out of a final decree in a suit for 
partition. The facts necessary to be 
stated for the purposes of these appeals 
are the following: 

In 1899, the predecessors of the parties 
to these suits jointly took a lease of a 
large quantity of land in the Sundarbans 
which were bounded on the east and also 
on the west by tworivers. Being subject 
to the fluvial action of these rivers, the 
lands necessarily were liable to charge 
in their extent. 12 annas share of the 
lands was taken lease of by one Madan 
Mohan Jana in the name of his Benamdar 
one Radha Gobinda Jana and the remain- - 
ing 4 annas share thereof was similarly 
taken lease of in the name of one Raj 
Krishna Bera. After the lease was cbtain- 
ed, there was a sort of rough and ready 
division of the lands between the owners, 
presumably in accordance with their respec- 
tive shares, and thereafter a Bheri on 
embankment being put up as indicating 
the line of demarcation between the two 
divided shares, the parties went on reclaim- 
ing the lands which at that time were 
covered with Kala jungle. In 1904 Madan 
Mohan Jana sold his 12 annas share of 
the lands to the Adhyas, the predecessors 
of the plaintiffs in the suit. In the kobala 
by which this sale was made it was stated 
that the total area of the lands was 3,440 
bighas, that the lands had been acquired 
in the shares of 12 annas and 4 annas, 
and thereafter the following’ declaration 
was made by the executant, Madan Mohan 
Jana :— 

“Having got a deed of release executed by my 
said Benamdar Radha Gobinda Jana in my favour 
on July 10, 1900, I got my own name registered as 
Malik under Act VIL of 1876, in the Collectorate 
of this District, in respect of the 12 annas share 
owned and held by me, on September 7, 1901, and 
having got the same amicably partitioned with my 
co-sharer Raj Krishna Bera, got about 2,580 bighas 
of land demarcated in my own 12 annas share 
from the northern side of the Lot, and have been 
in possession and enjoyment of the same," 

Thereafter in 1916, the successors-in- 
interest of the aforesaid Raj Krishna Bera 
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who were the owners in respect of the 4 
ennas share of thcse lands under tke 
acquisition made ss above, instituted a 
suit against the Adhyas in order to have 
a partition effected by metes and bounds 
in accordance with the shares of the iwo 
parties in the lands. The suit was framed 
as resting on an agreement between Madan 
Mohan Jana and Raj Krishna Bera to 
the following effect: that as the division 
that was made by them at the beginning 
was a rough and ready division because 
it was not possible or practicable at the 
time to partition the properties by metes 
and bounds the lands being full of Kala 
jungle, a proper partition skould be effect- 
ed after the land were fully cleared and 
made culturable; and that if upon measure- 
ment any co-sharer be found to be in 
possession of more land than his legitimate 
share, he should he made liable to give 
up the excess land in his possession to 
the other party. The Adhyas, as defend- 
anis in the suit, denied this agreement. 
They asserted in their written statement that 
a proper demarcation in accordance with the 
respective shares of the parties had been 
made after the acquisition and that the em- 
bankment had been put up as determining 
the demarcating line between the two 
divided shares. It was further stated in 
that wrilten statement ihat the ;arties had 
always acquiesced jn the demarcation and 
had been in pcssessicn of tle respective 
plots which had been allotted to them in 
the demarcation and had been clearing 
jungles end constructing Bhiris and so on 
in their respective portions. It was further 
alleged in that written statement that the 
rivers that flow cn the eastern and western 
boundaries of the lands had by their ac- 
tion caused diminution or increment in 
respect of thcee lands and that, therefcre, 
a second partition would be unfair. A 
Ccmmissioner was nevertheless appointed 
for measuring the lands and as the result 
of his investigaticn it appeared that ike 
Peres, ihe plaintiffs in the suit, were in 
pessession of more lands than legitimatc- 
ly fell to their skare. Upon that the Bergs 
very wisely withdrew frcm ihe suit. The 
aforesaid local investigation that was made 
by the Ccmmissicner opened tke eyes of 
the Adhyes and they thereafter instituted 
the present suit going back upon the al- 
legation which they made in their defence 
in iLe suit of 1916 and alleging that in 
point cf fact there was no partiticn actual- 
ly cflected in respect of the lands in ac- 
cordance with the respective shares of the 
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parties and that, therefore, they were 
entitled to have the lands properly parti- 
tioned. The Beras, the defendants in the 
suit, similarly went back upon their own 
allegations in the plaint in the suit of 
1916 and took up the attitude that there 
had been a partition duly and properly 
effected shortly afier the lands had been 
acquired that the parties had been in 
respective possession of their allotments 
and that the Jands ought not to be parti- 
tioned again. 

A number of issues were framed, 13 in 
all, giving rise to various ` questions which 
arose upon the pleadings of the parties, 
When the case came on for trial, no at- 
tempt, however, appears to have been made 
cn behalf of the plaintiffs to establish 
any of the questions raised in the issue 
except that on September 9, 1929, the date 
on which the trial of the case took place, 
they examined one Amulya Krishna Mu- 
kherjee who simply deposed that the plain- 
tiffs share in the property in suit was 
12 annas and the share of the defendants 
was 4 annas, that the properties had not 
been partitioned by metes and bounds 
after proper measurement, and that amic- 
ably and for convenience of possession 
the plaintiffs possessed the northern part 
and the defendants the southern part. 
This witness was not cross-examined. No 
other evidence was paoura by any a oe 
arties, but a joint petition was put 1 
be them then a there. Whether this 
petition was put in after the preliminary 
decree was passed by the lemned Sub- 
ordinate Judge, as the learned Judge has 
said in his judgment or not, is a matter 
which is not very material; because all 
the events that took place on that day, 
namely, September 9, 1929, would have to 
be taken together in order to find out 
what exactly was meant by the parties. 
This joint petition is not very happily 
worded and a reference to its tems will 
be made hereafter. For the present it 
will be sufficient to say that on receipt 
of this joint petition, the learned Sub- 
ordinate Judge appointed a Commissioner 
and asked him to make a local investiga- 
tion. Such investigation was made anda 
report was submitted. The learned Judge, 
overruling the objection that was taken on 
behalf of the defendants to the report and 
purporting to follow the suggestion con- 
tained in the joint petition, made a decree 
the relevant portion whereof runs in these 
words: 

“The Commissioner's report and plan to form part 
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of the decree. The parties do get possession of 


their respective allotments and do bear their own’ 


costs but the Scheme B of the final report be ad- 
opted for partition with this modification that the 
area allotted to the plaintiffs will continue to be held 
by the defendants as tenants under the plaintiffs on 
payment of fair and equitable rent which shall be 
_determined in a separate suit. The defendant shall 
be liable to pay rent from the date of the final 
report by the Commissioner.” 

The net result of this decree is that all 
lands lying to the north of the Bheri and 
which were in the pcssession of the plain- 
tiffs were allotted to the plaintiffs and all 
lands lying to the south of the Bheri and 
of which the defendants were in possession 
were allotted to the defendants; that it 
being found that a quantity of 113 bighas 
18 cottas and 134+ chataks of land was in 
the possession of the defendants in excess 
of their share; it was ordered that the 
defendants would be allowed to hold those 
lands on payment of fair and equitable 
rent to the plaintifis from the date of the 
Commissioner's report. And it was ordered 
that the plaintiffs would get such rent 
determined in a separate suit. It is from 
the decree that these two appeals have 
been preferred. 

Appeal No. 151 of 1931 has been prefer- 
red by the defendants. This appeal may 
be dealt with and disposed of quite shortly 
because it appears that as at present con- 
stituted this appeal is not in order. One of 
the plaintiffs respondents died during the 
pendency of the appeal and no substitution 
has been made of his heirs in his place. Jt 
isnot disputed ihat the appeal has abated. 
But it has been argued that this defect may 
be got overin two ways: firstly, because 
this appeal is analogous to the other Appeal 
No. 171 of 1931 which the plaintiffs have 
preferred from tke seme decree and, 
secondly, that this appeal may, in any event, 
be treated asa crors-objection to the said 
other appeal. We are of opinion that nei- 
ther of the propositions is tenable, Appeal 
No. 171 of 1931 relates to a matter. which 
is entirely different from what forms the 
subject-matter of Appeal No. 151 of 1931 
even though tte two appeals have arisen 
out of the same decree. Any Variation 
which may be made to the decree of the 
Court below in respect of the subject-matter 
of Appeal No. 151 of 1931, will have to be 
made as against the heirs of a party tothe 
appeal whois dead. In such circumstances 
we arenot aware of any authority for 
treating the appeals as forming one case 
and allowing one appeal to go on even if 
there is no substitution in respect of the 
deceased party in that appeal. As regards 


s . k 
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treating the memorandum of appeal in ` 
Appeal No. 151 of 1931 as a memorandum 
of cross-objection in Appeal No. 171 of 1931, 
it is apparent that none of the conditions 
required for the entertainment of cross- 
objections as laid down in the Code of Civil 
Procedure are satisfied in the present case. 
We are of opinion, therefore, that Appeal 
No. 151 of 1931 has abated and must ac- 
cordingly be dismissed. Our attention has 
been drawn to the principle which has been 
laid down by the Judicial Committee, 
namely, that if a substitution has been 
madein anappeal which is pending in 
this Court, no further substitution is neces- 
sary with regard to proceedings arising 
out of the same case when they are being 
had in the Court below later on. We are 
of opinion that that principie has no appli- 


` cation whatsoever to the present case. 


So far as Appeal No. 171 of 1931 is concern- 
ed, the facts which have to be considered 
have already been set out. The proceeding 
that took palee on the September 9, 1929, to 
which reference has been made above, reveal 
facts which cannot be overlooked. They 
are the following:—No attempt was made to 
substantiats any of the issues framed in the 
case beyond examining the witness Amulya 
Kiishna Mukherji who only spoke tothe share 
and depcsed that there had been no patti- 
tion ; that witness was not cross-examined; 
and a joint petition on behalf of the parties 
was immediately put in after tLe examina- 
tion of that witness and no other evidence 
was adduced. These facts suggest to our 
mind beyond any reesonable doubt that 
the parties had agreed that no further 
evidence wou'd be edduced but that the 
decree that will eventually be made 
would be such decree as would be con- 
sistent with the equities of the case. In 
other words these preceedings, to our mind, 
suggest that the parties thought that the 
order which would be ultimately obtained 
from the Court would be not an order 
based on evidence adduced, but an order 
which the Court would pass upona consi- 
deraticn of the facis, circumstances and 
equities which were apparent. In that view, 
it is not at all unfair to assume that the par- 
ties at that stage thought that the Court 
would act very much like an arbitrator 
and pass such order as would seem just 
and equitable. If that view be accepted, it 
would be highly doubtful as to whether an 
appeal is at all competent from the decision 
which the Court made in the shape of a 
final decree in the suit. Buteven if that 
view be not accepted andit be taken that 
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the decree that was made was final decree 
passed by the Court under ordinary cir- 
cumstances, the appeal which has been 
preferred to this Court has really no sub- 
stance. 

The decree is founded entirely upon the 
basis of the joint petition filed on Septem- 
ber 9, 1929. The evidence of the 
only witness who was examined on 
behalf of the plaintiffs could not 
suffice toform of the foundation of the 
decree. Ifone turns to the terms of the 
joint petition, one finds that that petition 
speaks nowhere of khas possession and 
nothing is further away from those terms 
than the idea that the parties or any of 
them will have to give up their possession 
in respect of any lands of which they or 
any of them had already been in posses- 
sion. 

Leaving aside pare. 1 of the petition 
which deals with certain other matters, 
we come to para. 2 which runs thus: 

“That it will be decided thatthe plaiutiffg have 
got a 12 annas share and the defendants a 4-annas 
share and that the Commissioner will keep intact 
the plaintiffs’ portion on the northern side and the 
defendants portion on the southern side, as they 
possess now : and the said demarcated partition will 
be made according to the former boundaries and 
area of the lease.” 


, Then certain other matters are stated 
in this paragraph to which, for the purpose 
of the present appeal, we do not consider 
necessary to refer. Then comes para. 3 
which runs thus : 

“That it will be decided at the time 
of the final decree whether the defendants will be 
competent to retain in their possession on payment 
of reasonable rent, any land which it may be found 
they possess in excess under the partition in the 
above manner, according to the map of the lease.” 


If para. 3 is taken by itself, it undoubt- 
edly suggesis that the Court had an option 
either to make or not to make an order for 
eviction in respect of the excess lands. On 
the other hand the words {which have been 
underlined (italicised) above) of para. 2 that 
eviction of any of the parties was out of the 
question. In order that paras. 2 and 3 may 
be reconciled the only meaning that: can be 
attributed to the petitionis that the pos- 
session `of the parties such as it was at 
the time when the petilion was filed and 
as would be found by the Commissioner 
in the course of his local invastigation 
will be kept intact or maintained and that 
the Court will have to decide whetherany 
rent will have to be paid by the defendants 
in respect of the lands which would be 
found to bein their possession in excess 
of the share legitimately belonging to them. 
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That, in our opinion, is the only meaning 
that can be attributed to this petition, if 
the statements contained in paras. 2 aud 
3 are to be reconciled and a meaning is 
to be given so that they may be consistent 
with each other. That being the position, 
the Court thought that the petition suggest- 
ed that some such order should be made. 
That indeed is what the Court has said. The 
learned Judge, with reference to this mat- 


ter, has said thus : 

“To proceed upon partition in this case on the 
strict basis of valuation would be to nullify the 
effects of the previous agreement and amicable divi- 
sion and the long and undisturbed possession by 
the parties. Such a wholesale change does neither 
appear to be the desire of the parties, as can be 
gathered from their respective pleading in this 
suit. It should not be equitable in this case either. 
The only other point left tobe considered in this 
ease is whether the defendants who are in posses- 
sion of 113 bighas 18 cottahs and 13} chattaks in 
excess of their share should be allowed to hold this 
on paymentof rent to ths plaintifis. I think they 
should beso allowed. Defendants have been in 
possession of this area undisturbed for a long space 
of time and as the areais inthe Sunderbans they 
had evidently also to incur expenses and undergo 
risks for reclaiming it. And as there was already 
a sort of division solidified by a demarcating Bheri 
the defendants must have in good faith believed the 
area to be within their share, that must also 
have been the idea of the plaintifis who remained 


content all the while and only awoke to the con- 


sciousness of the excess enjoyed by the defendants 
by the latters attempt at fixing a correct boundary. 
I, therefore, consider the suggestions made in the 
joins petition very fair." o 
Thit, therefore, was the meaning which 
the learned Judge himself attributed to 
this petition. That being the position, 
we have got to see whether the order which 
the learned Judge has made is a proper 
order having regard tothe facts and cir- 
cumstances of the case. | 
Now, the fact that immediately after the 
acquisition a Bheri was put up ata consi- 
derable cost demarcating the lands roughly 
in consonance with the shares which the 
parties had in them and the fact that, when 
the lands weresold by Madan Mohan Jana, it 
was distinctly stated to be in the kobala that 
he executed that there had been a partition 
and also separate enjoyment of the lands 
in accordance with the demarcation, and the 
attitude which the plaintiffs themselves took 
us in their written statement in the suit 
of 1916, all tend to show that both the 
parties treated the lands separated by the 
Bheri as being lands which would be in 
consonance with their respective shares. In 
addition to all this, there is the fact that 
the defendants have presumably at consider- 
able cost, reclaimed the lands, and have 
made them fit for cultivation. Again in the , 
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joint petition no mention was made of khas 
possession and on the contrary it was sug- 
gested that possession would remain with 
the parties on an order being made if con- 
sidered proper for payment of equitable rent. 

Weare of opinion, therefore, that the view 
which the learned Subordinate Judge has 
taken of the matter is right and that ap- 
peal No. 171 of 1931 must also be dismissed. 
There will be no order for costs in any of 
the appeals. 


D Appeals dismissed. 





_ .NAGPUR HIGH COURT 
Criminal Revision Application No. 215 
of 1935 
January 31, 1936 
GRILLE, J. 
PANDURANG—AppLicant 
VETSUS 
Tan SECRETARY, MUNICIPAL COM- 
MITTEE, CHANDA—NOoN-APPLIOANT 
C. P. Municipalities Act (II of 1917), ss. 199, 
103—Mere erection of building without sanction— 
Whether punishable under s. 199—Proper procedure 
—S, 199, when becomes applicable. 
- Under s. 199, ©. P. Municipalities Act, it is dis- 
obedience of a lawful direction given by the Munici- 
pal Committee which is punishable. There is no 
Provision in that section for punishing the mre 
erection of a building without the sanction of the 
Committee. Ths correct procedure, if a parson 
erects a building without sanction, is laid down in 
s. 103 of the Municipalities Act, whereby the Com- 
mittee may require the building to bs demolished. 
If that order is disobeyed, then s. 199 comes into 
play but not before. When the Municipal Committee 
has omitted this necessary step, there is no order in 
existence in respect of which a person can be convict- 
ed for disobedience of an order. 


Cr. App. for revision of the order of the 
Court of the Additional Sessions Judge, 
Wardha, dated June 7, 1935, in Criminal 
Appeal No. 69 of 1935, modifying the order 
of the Court of the Magistrate, First Class, 
Chanda, dated April 15, 1935, in Criminal 
Case No. 18 of 1935. 

Mr. D. T. Mangalmoorti, for the Appli- 
cant. 

Mr, T. L. Sheode, for the Non-Applicant. 

Mr. W. R. Puranik, for the Crown. 

Order.—The applicant has been convict- 
ed under s.199 of the Municipalities Act 
for having disobeyed an order under s. 93, 
of the Act. He has alzo been convicted 
under s. 183 of the Municipalities Act, but 
this conviction has been set aside in an 
appeal and we are not concerned with it. 
The conviction under s. 199, however, was 
upheld and this application in revision is 
directed against the conviction and a fine 
of Rs. 30. 
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The applicant on November 29, 1934, 
applied to the Municipal Committee as laid 
down ins. 98 (2) of the Municipalities Act 
for permission to construct a compound 
wall. This notice was received in the 
Municipal Office on December 1, but no 
action was taken on it. On January 2 and 
9, 1935, notices were sent by the Municipal 
Committee to the applicant to stop the work 
which apparently he had commenced before 
these dates. These notices admittedly were 
disregarded and later in the month the 
Municipal Committee directed the prosecu- 
tion of the applicant. The lower Appellate 
Court held that despite the fact that these 
two notices by the Municipal Committee 
were unauthorised, being the executive acts 
of the Secretary unsupported by any resolu- 
tion of the Committee, the conviction should 
be upheld on the ground that the construc- 
tion was begun without the sanction of the 
Municipal Committee. 

Iam satisfied that the conviction cannot 
be maintained. Under s. 199 of the 
Muncipalities Act, it is disobedience of a 
lawful direction given by the Municipal 
Committee which is punishable. There is 
no provision in that section as the learned 
Additional Sessions Judge, Wardha, seems 
to think for punishing the mere erection ofa 
building without the sanction of the Com- 
mittee. The correct procedure, if a person 
erects a building without sanction, is laid 
down in s. 103 of the Municipalities Act, 
whereby the Committee may require the 
building to be demolished. If that order 
is disobeyed, then s. 199, comes into play 
but not before. It is clear that the Munici- 
pal Committee, Chanda, has omitted this 
necessary step. There was then no order 
in existence in respect of which the appli- 
cant could be convicted for disobedience 
of an order. Itis to be doubted whether 
the applicant will gain by preferring tLis 
application in revision, siace all that the 
Committee now has to do is to issue a notice 
under s. 103, and then prosecute the appli- 
cant if he disobeys it. The applicant, how- 
ever, appears to consider that ke will be 
able to persuade the Municipal Committee 
of the justness of his claim. 

The application in revision accordingly 
succeeds and the conviction is set aside 
and the fine, if paid, will be refunded. 

N. Conviction set aside. 


940 


LAHORE HIGH COURT 
Letters Patert Appeal No. 22 of 
1936 
April 14, 1936 
ADDISON AND ABDUL RASHID, JJ. 
BASANTI DEBI AND ANOTAER—-DEOREE- 
HOLDERS—APPELLANTS 
VETSUS 
OFFICIAL RECEIVER, ESTATE or 
GHULAM RASUL—J upemEnt-pEBTor— 
RESPONDENT. 

Decree—Construction—Attachment before judgment 
—Compromise—Attachment to continue—Decree in 
terms of compromise—Held,no charge on property 
was created but only that attachment before judg- 
ment was kept effective. 

Where the decree-holders attach property before 
judgment, but subsequently parties execute a com- 
promise deed, whereby the judement-debtor premise 
to pay certain sum and a clause to the effect 
that the attachment was to continue was inserted, 
and the decree is pazsed in terms of the compro- 
mise, the clause is in order to keep the attachment 
before judgment effective and it Joes not create a 
charge on the property in dispute. Narain Das v. 
. Murlidhar (1) and Janardana v. Anant (2), distin- 


guished. 

L. P. A. from the judgment of Jai 
Lal, J., dated January 9, 1936, reported es 
1936 Lah. 508 ` 

Messrs. Mehr Chand Mahajan and 


Tasadduq Hussain, for the Appellants. 
Messrs. Darbari Lal and Fayyaz Hassan 
Shah, for the Respondent. 


Abdul Rashid, J—On March 20, 1933, 
Musammat Basanti Devi and Musammat 
Kishan Piari brought a suit against Ghulam 
Rasul for reecvery of Rs. 9,244 on the 
basis af a promissory note. On July 11, the 
plaintiff presented an application for at- 
tachment before judgment in respect of 
four squares of land belonging to the defen- 
dant. On August 7, the trial Court issued 
an order of attachment in respect of these 
four squares in the following terms: 
“Warrant qurgi qabl az faisla ta faisla 
mugadma jari ho.” On October 25, a writ- 
ten deed of comprowise was filed in Court 
whereby Ghulam Rasul undertook to pay 
Rs. 9,000 by April 25, 1934, to the plain- 
tiffs in full satisfaction of their claim, 
and in case of default undertook to pay 
the whole of the amount claimed with 
costs and future interest. Clause 2 of the 
deed of compromise was in the following 
terms : 

“Murabajat muda-alia jo bazaria adalat gurg ho 
chuke hain ta adaigt kul raqm digri marug samjhe 
JANGE. 

A decree was passed by the Court in 
terms of the compromise. On June 9, 
1934, an application was made by the 
decree-holders to register the compromise 
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and the compromise was ultimately re- 
gistered on January 14, 1935. In the mean- 
time Ghulam Rasul had presented an ap- 
plication for being adjudicated an insolvent 
on April 21, 1934. The order of adjudica- 
tion was passed on December 14. A default 
having been made by Ghulam Rasul in 
the payment of Rs, 9,000 in accordance 
with the terms of the compromise an ap- 
plication was made by Musammat Basanti 
Devi and Musammat Kishan Piari for 
execution of the decree based on the com- 
promise. It was stated in this application 
that the decree-holders had alien on the 
four squares of land belonging to the 
judgment-debtor by virtue of the condition 
in the compromise that.the same shall be 
considered to be under attachment till the 
satisfaction of the decree, and it was 
prayed that these squares may be sold in 
the execution of the decree for the benefit 
of the decree-holders. A notice was issued 
to the Official Receiver in whom the pro- 
perty of Ghulam Rasul had vested owing 
to his having been adjudicated an in- 
solvent. The Official Receiver denied that 
the decree-holders were secured creditors 
and this question was decided by the exe- 
cuting Court in favour of the Official 
Receiver. Against this decisicn, the deciee- 
holders preferred an appeal to this Court. 
This appeal having been dismissed by a 
learned Single Judge, the decreeholders 
have peferred the present appeal under 
cl. 10, Letters Patent. 

The only question for decision in this 
case is whether by virtue of cl. 2 of the 
deed of compromise a charge of lien had 
been created in respect of the land re- 
ferred to in tke deed of compromise. It 
was contended by the learned Counsel for 
the appellants that cl. 2 of the deed of 
compromise amounted to an undertaking 
by the judgment-debtor that he will not 
alienate his squares of land in any 
manner till the entire decretal amount had 
been paid off. It was urged that original- 
ly the land in dispute had been placed 
under attachment till the decision of the 
case by order of the trial Court and that 
as this attachment was going to terminate, 
the parties by their own act created an 
attachment in respect of the same pro- 
perty. The contention of the learned Coun- 
sel was that if an attachment is created 
by the act of parties, it implies that the 
parties undertake not to elienate that pro- 
perty in any manner and that such an 
undertaking not to alienate the property 
till the decretal amount is paid, creates 
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a charge on the’ property so placed under 
altachment by actof parties to the extent 
of the decretal amount. Reference was 
made in this connection to Narain Das 
v. Murlidhar, 121 Ind. Cas. 81 (1) and 
Janardana v. Anant (2). In our opinion, 
the contention of the learned Counsel for 
the appellants is unsustainable. The pro- 
perty in dispute was attached before judg- 
ment by an order of the Court, and 
it was definitely stated that this 
attachment will continue only till the 
decision of the case. When the com- 
promise was entered into, it was realised 
that the property would shortly be re- 
leased from attachment. In order to 
prevent any change in the status of the 
parties or in the ability of the land to attach- 
ment the parties definitely stated in the com- 
pro.nise that the squares belonging to the de- 
fendant which had been attached through 
Court shall be considered to be under. attacn- 
ment till the payment of the entire decretal 
amount. By means of this clause, it was in- 
tended to ensure that the property in dispute 
will remain under attachment as before. 
The words of cl. 2 of the deed of com- 
promise are clear and unambiguous and 
it is not cpen to the Court to hold “that 
there is any ambiguity which needs explana- 
tion when the language of the document 
is clear on the face of it. The fact that 
the .appellants opposed the insolvency ap- 
‘plication preferred by Ghulam Rasul shows 
that they never regarded themselves as 
secured .creditors. In the present case, the 
execution of the decree had been deferred 
for six months according to the compromise, 
and it was in order to keep the attach- 
ment before judgment effective that cl. 2 
was inserted to the effect that .the pro- 
perty shall be considered to be under 
attachment till the payment of the entire 
decretal amount. ‘ 

For the reasons given above, we agree 
with the learned Single Judge that the 
expression used in the deed of compro- 
mise leave no doubt that in the present 
case there was no question of a charge in 
the contemplation oi the parties when they 
entered into the compromise. We, there- 
fore, dismiss this appeal. The parties 
shall bear their own costs in this Letters 
Patent Appeal. 

D. ZAppeal dismissed. 
(1) 121 Ind. Cas. 81; A I R 1929 Oudh 539;6 O W 
N 903; Ind. Rul, (1930) Oudh 33. 

(2) 32 B. 386; 10 Bom. L R 525, 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 28 of 1936 
March 4, 1936 
POLLOCK, J. 
KAMLUSAO— APPLICANT 
versus 
KISAN AND ANOTAER— NON-APPLICANTS 

C. P. Land Revenue Act (II of 18814, s. T2— 
Power of Settlement Officer to grant exemption from 
rent—Exemption recorded tn wajib-ul-arz—Landlord, 
if debarred from recovering rent during currency of 
settlement. 

A Settlement Officer is empowered under s. 72 
of the Land Revenue Act of 1881, to enquire into 
and record the conditions on which the tenants hold 
their fields, and the rente (if any) payable by them. 
The Settlement Officer under the law has the power 
to allow a reduction of or exemption from rent, and 
his decision is binding during the currency of the 
settlement, Consequently, wneie the occupancy tenants 
claim that they are exempt from paying rent because 
they have been recorded in the wajrb-ul-arz as muafi 
khatrati, the landlord cannot recover rent during 
the currency of the settlement. Tikaram v. Budhi 
(I), Muneerkhan v. Mangalkhan (2) and Khubchand 
v. Mulloo (3), distinguished, Ramprasad v. Jagoti 
(4), followed. 

Dr. Sir Hari Singh Gour, for the Appel- 
lant. 

Judgment.—The plaintiff, who is the 
landlord of Dhamangaon in the Bhandara 
District, sued to recover rent frcm the de- 
fendants who are occupancy tenants of that 
village. The fields which they hold are 
assessed to Rs. 74 per annum, but they 
claimed that they were exempt from paying 
rent because they have been recorded in 
the wajib-ul-avz as muajfi khairati. The 
Court of first instance held .that they were 
liable to pay the assessed rent, but the lower 
Appellate Court held that they were exempt 
from payment during the current settle- 
ment. The plaintiff has appealed. 

The learned Counsil for the appellant has 
relied on the decision in Tikaram v. Budhi 
(1), in which Ismay, J. C., remarked : 

“ They (tbe defendants) are, therefore, liable to pay 
the assessed rent unless they can prove that they are- 
exempt from payment. The mere fact that the land 
is entered as muafi khairati proves nothing at all;” 
but in that case, which was remanded, it 
does not appear that there was any entry 
in the wajib-ul-arz. The decision in Muneer- 
khan v. Mangalkhan (2), is clearly not in 
point as that was a suit to have the entry in 
the revenue records corrected. The deci- 
in Khubchand y. Mullvo (3), may be dis- 
tinguished on the ground that there no copy 
of the wajib-ul-arz was tiled, and that case, 
too, wasremanded. The lower Appellate 
Court was correct, in my opinion, in follow- 
ing the decision in Hamprasad v. Jagoti 

QQ) 15CPLRD. 

(2) 11 C P L R 129, 

(8) A I R 1925 Nag. 452; 89 Ind, Oas, 741. 
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(4). As Ba tten, A. J. C. pointed out in that 
case : 

“A Settlement Officer is empowered under s. 72 of 
the Land Revenue Act of 1881, to enquire into and 
record the conditions on which the tenants hold 
their fields, and the rents (if any) payable by them. 
Such decisions are embodied in para. 8 of the wajib- 
ul-arz which is part of the record of rights... The 
Settlement Officer under the law had the power to 
allow a reduction of or exemption from rent, and his 
decision is binding during the currency of the 
settlement.” 


_ Ithas been argued that in that case the 
tenants were recorded as exempt from rent 
on the ground that they were entitled to a 
share in the village. The case was not 
decided on that ground; it was decided on 
the ground that the Settlement Officer has 
power to allow exemption from rent and 
that his decision was embodied in 
wajib-ul-arz. That reasoning applies equally 
to the present case, and the lower Appel- 
late Court was correct in holding that the 


landlord cannot recover rent during the. 


currency of the present settlement. 
The appeal fails and is dismissed. 
N. Appeal dismissed. 
(4) 13 N L R 179; 42 Ind. Cas. 292; A I R 1917 
Nag. 160. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision No. 269 of 1935 
December 4, 1935 
Davis, J. O. AND MEETA, ŽA. J. C. 
LACHMANDAS SANWALDAS— 
APPLICANT 
VvETSUS 
SAHIBDINO BUDHO CHHAJRA 
AND OTHERS—OPPONENTS 
Criminal Procedure Code (Act V of 1898), Chaps. 
VIII, XII—Proceedings under Chap. VIII, institut- 
_ ed by one Magistrate—His successor, if can keep 
them pending and tnstitute proceedings under Chap. 
AIT which he considers more appropriate. 


Where one Magistrate has instituted proceedings - 


under Chap. VIII, Criminal Procedure Code, his suc- 
cessor can order thess proceedings to be kept pending 
and institute proceedings under Chap. XII which 
he considers more appropriates to the facts and 
circumstances of the case as they exist at the time 
when he makes the order. In this matter, the discre- 
tion of the Magistrate is not restricted, A 

Mr. Motiram Idanmal, for the Appli- 
cant. i 

Mr. Khubchand Atmaram, forthe Op- 
ponents. ae : 

Davis, J.C.—This is an application in 
revision asking usto seb aside an order 

assed by the learned Sub-Divisional 

fagistrate, Dadu, dated October 25, 1935, 
in which he has directed that certain 
proceedings institujed under s, 107, Ori- 
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minal Procedure Code, be kept pending: 
and that under s. 147, Criminal Procedure 
Gode, parties be ordered to put in written 
statements of their respective claims. It 
is urged before us that as one learned 
Sub-Divisional Magistrate has instituted 
proceedings under Ch. VIII, Criminal 
Procedure Code, itis not open to another 
learned Sub-Divisional Magistrate, his 
successor, to order these proceedings to be 
kept pending and to institute proceedings 
under Ch. XI, which he considers more 
appropriate to the facts and circumstances 
of the case as they exist at the time 
when he makes the order. No case has 
been cited tous as authority for the con- 
tention that the discretion of the learned 
Sub-Divisional Magistrate is to be restrict- 
ed in the manner now prayed for. tis 
true that certain cases have been cited 
tous wherein it has been laid down that 
where proceedings have been instituted 
under Ch. VIII, an orderin those proceed- 
ings cannot be made under Ch. XII, and 
that where proceedings have been ins$i- 
tuted under Ch. XII, an order in those pro- 
ceedings cannot be made under Ch. VIII. 
But this proposition appears to us s3 ob- 
vious as to demand no authority in its 


support. 

On the other hand, cases have been 
cited to us which make it clear that a 
Magistrate is not barred from taking 


proceedings under Ch. XII, merely because 
proceedings have heen taken under 
Oh. VIO, even though these proceedings 
be based upon the same facts, for it must 
be clear to anyone who has had adminis- 
trative experience, that an action that 
may be deemed expedient or necessary 
at one time may not be deemed expedient 
or necessary at another, and that Sub- 
Divisional Magistrates, upon whom rests 
the responsibility for maintaining the peace 
of their sub-divisions, must be given that 
wide discretion which the law provides. 
We see therefore no reascn whatever to 
interfere with the order of the learned 
Magistrate, and we have no doubt that 
when he proceeds further with these pro- 
ceedings under s. 147, he will consider 
carefully all arguments that are placed 
before him including any argument that 
may arise from the proviso to sub-s. (2), 
s. 147. We, therefore, dismiss this appli- 
cation. ; 

IN. Application dismissed. - 
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RANGOON HIGH COURT. 
Special Second Civil Appeal No.-245 of 1935 
January 22, 1936 
BAGULEY, J. 
S. ALA GU PILLAY— APPELLANT 


Versus 
A. M. MURUGAVELU PILLAY— 
RESPONDENT. 

Damages—Damages resulting from intervention of 
Court—Liability, on whom lies—Tenant’s mala fide 
possession of landlord's land—Proceedings under 
Criminal Procedure Code (Act V of 1898), s. 145— 
Landlord kept out of possession till his rights are 
finally determined by Civil Court—Landlord held 
entitled to damages from tenant. 

nce a Criminal Oourt has intervened, any damage 
which results from its action is the result of the 
action of the Court and not of the person who sets 
the Court in motion as the Court can in no sense be 
regarded asan agent of the person who sets the 
Court in motion. But the bona fides of the person 
who sets the criminal law in motion is an important 
matter. Rani Mina Kumari Bibi.v. Surendra Narain 
(1) and Lock v. Ashton (7), followed. 

A tenant mala fide took possession of his landlord’s 
land and the latter was forced to take prcezedings 
under s. 145, Criminal Procedure Code. Asa result 
he was kept out cf possessicn till his right was 
finally determined by Civil Court : 

Held, that the landlord’s loss of the usa of land 
was the natural and probable consequence of the 
tenant's mala fide act and consequently he was en- 
titled to damages to that extentfrom the tenant. 


S. S. ©. A. from the decree of the Dis- 
ae one Henthawaddy, dated August 

H 1 : è 

Mr. Aiyangar for the Appellant. 

Mr. J. B. Sanyal, for the Respondent. 

dudgment.—The appellant was the de- 
‘fendant in the trial Court. The facts which 
gave rise to the suit are of a special nature. 
The plaintiff was the owner of certain 
‘land which for some years had been rent- 
‘ed by the defendant. On May 22, 1933, 
the defendant sent a lawyers notice to 
the plaintiff saying that he was giving 
up the land. It has been held in a 
previous suit that although the defendant 
denied responsibility for lhe issue of this 
notice it binds him. As between the parties 
_ this is res judicata. The notice asks the 
landlord to take delivery of the land at 
an early date. As a result of this the 
plaintiff leased the land toa tenant, but 
when the tenant endeavoured to take 
“ possession he was resisted by the defen- 
dant and in consequence the plaintiff was 
compelled to file an application to the 
Magistrate, under s. 145, Criminal Proce- 
“dure Code. The order passed by the Ma- 
gistrate was that both sides were to leave 
the land until one or the other proves his 
‘Tight to the landin’a Civil Court. The 
. Plaintiff immediately filed a suit in the 


Civil Court°and on September 16, 1933, he - 
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got a decree directing the defendant to 
quit the land. This decree, I take it, is 


‘equivalent to a decree declaring the plain- 


tiffs right to immediate possession of the 
land. He endeavoured to execute this de- 
cree, but the defendant gota stay of execu- 
tion and filed an appeal, with the result 
that the plaintiff did not get possession 
until near the end of October, when if 
was too late to do any cultivation. In con- 
sequence, the present suit was filed. In 
this suit he claims damages. It is in the 
nature of an action on the case. Para- 
graph 10 of the plaint states that in con- 
sequence of the acts and conduct of the 
defendant the plaintiff has suffered loss and 
he assessses that loss at ths rent which 
he would have obtained from the land had 
he leased it out. He asks for this as 
damages, ol as mesne prodts, or as com- 
pensation for use and occupation; in other 
words he asks that the defendant may 
be compelled to p2y him what he has lost 
owing tothe defendant's wrongful action 
and he cares not by what name such pay- 
ment is called. 

The trial Court gave him a decree for 
the full amount asked for. The defen- 
dant appealed, and the learned District 
Judge found that the plaintiff was entitled 
to mesne profits for the period from Septem- 
ber 16, 1933, holding that it was only from 
that date that the defendant was account- 
able for mesne profits, because even with 
ordinary diligence he could not have entered 
upon the land until he got the deerée 
passed in his favour by the Civil Court. 
After investigation of what profit could 
have been obtained by occupation from 
September 16, 1933, the lower Appellate 
Court gave a decree for Rs. 672 with costs 
on that amount in both Courts. The de- 
fendant now appeals. The main point 
raised by the appellant before me is 
that ordinary diligence would not have 
produced any appreciable crops if a per- 
son entered upon the land so late as Sep- 
tember 17, It was only by taking extraordi- 
nary measures that a crop of any kind 
could be raised. Although he is prepared 
to support the finding of the District Judge 


-that profits could have been realized by 


a tenant starting on September 17, for the 
respondent it is urged that as a matter 
of fact although he has filed no cross- 
appeal he ought to have been given a 
decree for the larger amount awarded by 
the trial Court, but he says he is prepared 
to take Rs. 672 as the damages for being 
kept out of the land for a whole year, 


r 


undoubtedly have 
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There is undoubtedly a considerable 
body of authority that in. circumstances 
like the present, when the plaintiff has- 
been kept out of possession, ultimately, by 
an order of a Criminal Court the person 
through whose action the plaintiff had been 
kept out of possession is not liable for mesne 
profis: vide Indurjeet Singh v. Baboo Radhey 
Singh (1), Rani Mina Kumari Bibi v. 
Surendra Narain (2), Ammani Ammal vy. 
Sellayi Ammal (3), Abbas y. Fassih-ud- 
din (4), Kali Charan Sinha v. Ashutosh 
Sinha (5) and Chhaganmul Agarwalla y. 
Ammantulla Mahammad Prodhan (6); but 
it seems to me that none of these cases is 
directly to the point, because this is not a 
Riain straightforward action for mesne 

rofits; itis a claim for damage which has 
been caused to the plaintiff by the wrong- 
ful action of the defendant. There is 
no dearth of authority for saying that 
once a Oriminal Court had intervened 
aity damage which results from its action 
is the result of the action of the Court 
and not of the person who sets the Court 
in motion as the Court can in no sense 
be regarded as an agent of the person 
who sets the Court in motion. The case 
which is regarded as the foundation of 
this doctrine is Leck v. Ashhon (7). This 
leading case has a judgment of slmost 
unique brevity, being less than four lines, 


. but the facts are very fully set out in 


the report and they are entirely different 
to the facts in the present case. This 
Was a case for wrongful arrest and im- 
prisonment, and there seems to me no 
possible doubt that the basis of this deci- 
sion is that the defendant who set the 
Court in motion acted bona fide. Had 
this been a case tried in this 
country as an ordinary action for dam- 
ages for false and malicious prosecution 
it seems to me that the plaintiff would 
failed to get any 
damages at all, because the defendant had 
reasonable and probable cause for thinking 
that the plaintiff had committed an offence. 

He had been sent to get twenty sacks 
of oats from a third party. He signed a 
receipt for eighteen and only delivered 
Seventeen sacks, and enquiries put to him 


(1) 21 W R 269. 
(2) 140 W N 96; 3 Ind. Cas. 12; 10 O L J 228. 
(3) 6M 428. . 
(4) 24 G 413. 

í (5) 250 LJ 140; 38 Ind. Oas. 660, A IR1917 Cal. 
07 


(6) 510 853: 83 Ind, Uas, 589; At R 1921 Oal 
1010; 39 CL J 447, 
(7) (1887) 12Q B 871; 18 LJ QB 76; 13 dur. 167, 
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resulted in unsatisfactory: answers. It 
was only after he had been reminded 
twice by the Court that the party discover- 
ed the missing sack on their premises. . 
That the bona fides of the person who sets. . 
the Criminal Law in motion is an import- = 
aat matter is shown in Rani Mina Kumari ` 
Bibi v. Surendra Narain (2), where (at 
p. 100* of the report) appears the passage: 
“Itis not suggested that the information was 
untrue in fact.” In Kali Charan Sinha 
v. Ashutosh Sinha (5) the suit was one 
against the widow of A, who was a tres- 
passer. Though she took possession, she 
apparently was not a wrong-doar and there- 
fore the damages to which she was liable 
was only up to the extent of the profit 
she hid made by occupation of the land 
to which she was not entitled; but in the 
present case the acts of the defendant 
were mala fide from the very beginning. 
He took possession of this land mala fide 
that is beyond all possible doubt, and 
l fail to understand how it can be said’ 
that the fact that the plaintiff lost lhe; 


use of his land for the whole year Cani y 


be regarded as anything busth3 natural 
and probable result of the action of the 
defendant ia forcibly ousting his tenant. 
It was argued that as the plaintiff had 
set the criminal law in motion, with the 
result that both parties were kept out of 
possession, he cannot recover damages 
from the defendant because ultimately, he 
lost his possession for the whole of ihe 
useful portion of the year asa result of 
the order of the Court. It was stated that 
he should have quietly left the trespasser 
in possession and let him cultivate the 
land in order that he could get the full 
mesne profits after he had established his 
title to the land. If he was suing only for 


mesne profits this argument would have . 
suing for 


been correct, but he was 
damages for invasion of his rights. [4 
the argument put forward for the defend- 
ant in the present case is correct, then 
it would appear that anybody who has 
his land trespassed upon risks the loss of 
the whole year’s profits merely because 
he makes an application to the Oriminal 
Court to enforce his rights. I do not see 
how this can be just or good law. Had 
the action of the defendant been dona 
fde, other consideration would have ap- 
plied, but in this particular case his 
action was undoubtedly mala fide. The 
loss of the years profit is the 





~*Page of 140, W. N [Bd]. : 
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‘natural ‘and. probable result of his 
forcibly taking possession of the land of 
the plaintiff at the beginning of the cul- 
tivating season, and to this extent he 
ought to be liable. 

It has not been argued that the amount 
of the decree is excessive for the loss of 
the use of the land in question for a 
whole year, and I therefore dismiss this 
appeal with costs. 


D. Appeal dismissed. 
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DEFENDANT—RESPONDENT 

_Mortgage—Undue influence—Pleader in charge of 
litigation of. judgment-debtor—Property under at- 
tachment—Pleader inducing release, by taking prop- 
erty by mortgage in son's name—Mortgage, validity 
of—Presumption—Hvidence Act (I of 1872), s. 111 
—Contract Act (IX of 1872), s. 16 (3)—Civil Proce- 
dure Code (Act V of 1908), Sch. IIL, para, 1lL—Prop- 
erty in possession of Deputy Commissioner—Part 
released—Part still in his possession—Judgment- 
debtor, if can create further charge on part releas- 
ed without his permission—Fiquitable relief on void 
mortgage, when granted, 

Where the Counsel for the judgment-debtor takes the 
land of the judgment-debtor by mortgage in ths name 
of hig only son, in order to enable the judgment- 
debtor to relieve the properiy from attachment by 
paying off the decretal amount, itis incumbent upon 
the plaintiffs, who are the grandsons, of the Counsel 
of the judgment-debtor to prove the utmost good faith 
(“uberrima fides”) on the part of the judgment-deltor s 
lawyer in persuading his client to execute the mort- 
gage-deed. [p. 950, col. 1.] 

[Bnglish cass-law referred to.] 

Under s. 111, of the Evidence Act, whenever the 
good faith of a transaction between persons one of 
whom stands to the other ina position of active con- 
fidence, is in question, there is a presumption against 
the deed, andthe burden of proving good faith is 
on the person who holds that position of active con- 
fidence; but under s. 16 (3) ofthe Contract Act, tha 
burden of proof is thrown on the person who is in 
a dominating position only when the transaction 
appears onthe face of it, or on the evidence adduced, 
to be unconscionable: |p. 95(, col. 2; 951, col. 1] i 

It an attorney who isin charge of the conduct of 
the litigation can show that he is entitled to puar- 
chase, yet, if instead of openly purchasing hs pur- 
chases in the name of his son without disclosing ths 
fact, tio pien purchass m taat can stand for a single 
moment, ewis v. Hillman (5) and Si 
Lamb (6), referred to, [p. 951, Di ah 

And the attorney must be presumed to have known 
that the onus of supporting this transaction would 
rest upon him, and if he desires that it should bs 
upheld, he must preserve the evidence which would 
be required to support it, so that the descendants 
of the attorney cannot plead that due to lapse of 
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time no such evidence could be producsd. Griesley 
v. Mousley (8), referred to. [D. 952, col. 1] 

There can be no ratification of an invalid transac- 
tion when the person performing the suppos2d act 
of ratification, e.g. payment of interest on jnvalid 
mortgage-deed had been kept by the conduct of the 
party in whose favour it was made unaware of the 
invalidity of the first transaction and had not at 
the time of the supposed ratification the means of 
forming an independent judgment. Savey v. King 
(10), referred to. [p. 953, col. 1] 

So long asthe Deputy Commissioner is in posses- 
sion of some villages of the estate even after the 
release of others from attachment, the judgment-deb- 
tor cannot execute the deed of further charge on the 
released property without ithe permission of the 
Deputy Commissioner, and where no such permission 
is obtained, the deed as a mortgage is void. But 
in view of spacial circumstances, the Court granted 
equitable relief to the plaintifi, 4 e. descendants of the 
morigagee). [p. 954, cols. 1 & 2.] 1 

Normally, if an agreement 18 void ab initio, tha 
discovery that it isso within the meaning of s. 65 
of the Contract Act, must be held to have occurred 
at the date the agreement, because ths parties must 
be presumed to have known the law, but the special 
circumstances ofa case may enable the Court to say 
that the discovery was later than the date of the 
agreement. Shambheo Shukul v. Dhaneshar Singh 
(LL), relied on, Bhola Nath v. Mohoni Kuer (14), ‘re- 
ferred to. [p. 955, col. 1.] 

Where the method of appropriation was determin- 
ed at the outsst by expres3 contract between tha 
parties, the law does not require a specific appro- 
priation to be made on tha occasion of each pay-. 
ment. Gopal v. Govind (15), followed. [p. 956, col. 


2) 

All that para, LLof Sch. III of ths Oəde of Civil 
Procedure does is to impos? a partial disability on 
the jadgment-debtor in respect of whose immovable 
property the Collector can exervis2 the powers con- 
ferred upon him or perform the duties enjoined upon. 
him by paras. 1 to 10 of th: ssid Schedule. Muham- 
mad Khalil-ur-Rahman Khan V. Muhammad 
Muzammat Ullah Khan (16), followed. |p. 956, col. 
2 
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F. C. A. against an order of the Additional 
Subordinate Judge, Sultanpur, dated Octo- 
ber 30, 1933. 

Dr. K. N. Katju and Messrs. M. H. 
Kidwai and Ganpat Sahai, for the Appeb 
lants. 

Messrs. P. L. Banerji, Akhlaque Husain, 
Abrar Husain, Syed Ehtisham Ali and 
Rama Shankar, for the Respondent. < 

Nanavutty, J.—This is a plaintiffs’ apt 
peal againsta judgment and decree of ths 
Court of the Additional Subordinate Judge 
cf Sultanpur dismissing the plaintiffs’ suit 
for sale of the mortgaged property, but 
giving a simple money decree for - 
Rs. 1,50,000, against the defendant with 
simple interest at 6 per cent. per annum. 
The decree of the trial Court shows that on 
calculation nothing was due to the plaintiils, 
who were saddled with the full costs of the 
defendant. 

The suit (Suit No. 3 of 1932), out of which 
his appeal arises, was filed on April 30, 
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1932, by Rai Saheb Babu Moti Lal Manucha 


against Babu Nisar Ahmad Khan, Taluqdar,. 


of Mahone, on the basis of a mortgage- 
‘deed (Hx. 3), dated January 18, 1919, for 
Rs. 1,50,000 anda deed of further charge 
(Ex. 5) dated August 14, 1919, both executed 
by Babu Yar Muhammad Khan, feather of 
the defendant Babu Nisar Ahmad Khan, 
in favour of Rai Saheb Babu Moti Lel 
Manucha. 

Babu Yar Muhammad Khan died on 
January 31, 1924, and during the pendency 
of the suit in the lower Court, Rai Saheb 
Babu Moti Lal Manucha died and his four 
sons were brought on the record as plaint- 
iffs, and they are now the appellants before 
us. 

On the basis of the deed of mortzage 

of January 18,1919, (Ex. 3) and of lhe deed 
of further charge of August 14, 1919, 
(Ex. 5) the original plaintiff Rai Saheb Babu 
Moti Lal claimed asum of Rs. 2,26,170-5-0 
from the defendant with a prayer that if 
the latter feiled to pay this amount, then 
the property mortgaged be put to sale. 
. It may be mentioned here at the outset 
that Rai Saheb Babu Moti Lal Manucha, 
besides filing Suit No. 3 of 1932, also filed 
another suit, Suit No. 18 of 1932, egainst 
this very defendant Babu Nisar Ahmad 
Khan on the basisof a mortgage-deed for 
Rs. 38,000 dated August 18, 1926. These 
two Suits Nos.3 and 18 of 1932 were tried 
jointly by the lower Court with the 
consent of parties, and Suit No. 18 of 1932, 
hus been decreed in favour of the plaintiffs 
who, by the judgment of October 30, 1933, 
obtained a preliminary decree for sale for 
Rs. 43,641-13-3 with interest against the 
defendant under O. XXXIV, r. 4, Civil 
Procedure Code, and this decree has not 
been appealed against and has become 
final. 

The defendant in his written statement 
in Suit No.3 of 1932, as well as in his 
amended written statement which he sub- 
sequently filed, raised various pleas, tke 
nature of which will be clear from the 
issues framed by the Additional Subordi- 
nate Judge of Sultanpur. These issues 
are as follows:— 

1. Did the cause of action for the suit 
No. 3 of 1932 accrue on June 30, 1921, as 
alleged in para. 7 of the plaint ? 

2. (a). Did the plaintilf waive his right to 
sue for the realisation of any and what in- 
stalments? 

(b). Lf so, its effect on the present case ? 

‘3. Did plaintiff cause the defendant to 
believe that the manner of payment was 
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satisfactory ?-If so, is plaintiff estopped 
from suing as alleged in para. 10 of the 
writien statement ? 

4. (a) Was Babu Manohar Lal the legal 
adviser of Babu Yar Muhammad Khan at 
the time Exs. 3 and 5 of Suit No. 3 of 1932 
were executed ? 


(b) If so, were these transactions 
entered into in good faith ? | 
5. If (a) portion of issue No. 4 is 


answered in the negative, were the two 
morigage-deeds procured by the exercise 
of undue influence on the part of the 
morigagee’s father as alleged by the defend- 
ant ? 

6. (a) Were Exs. 3 and 5 of Suit No. 3 
of 1932 executed with the permission of the 
Collector of Sultanpur ? 

(b) If so, its effect ? 

(e) If not, its effect ? 

7. Did defendant make payments 
amcunting to Rs. 19,890 tothe plaintiifas 
alleged in para. 21 of the written statement? 
If so, its effect ? 

g. Whether the mortgage-deed dated 
August 18, 1926, stands satisfied as alleged 
by the defendant? Di 
- 9. (a) Did defendant ask the plaintiff to 
appropriate the payments in the manner 
alleged in paras. Sand 9 of his written state- 
ment in Suit No. 18 of 1932 and in para. 15 
of the written statement in Suit No. 3 of 
1932? 

ib) TÊ so, its effect ? 

(e) If not, its effect? | | 

10. (a). Is the interest stipulated in the 
three mortgage-deeds in suit unfair and 
extortionate ? f 

(b) If so, is plaintiff entitled to get the 
interest claimed ? 

ll. Did defendant acquiesce in the rate 
of interest stipulated inthe three deeds in 
suit? If so, its effect ? 


The’ first three issues were not pressed 
before the learned Trial Judge by Counse 
for the defendant and they were decided 
in favour of the plaintiffs. The finding on 
Issue No. 4 (a) was in the affirmative, and 
the learned Additional Subordinate Judge 
held that Babu Manohar Lal, father of the 
original plaintiff, Rai Saheb Babu Moti Lal 
was the legal adviser of Babu Yar Muham- 
mad Khan, father of the defendant, at the 
time when the mortgage-deed (Ex. 3) and 
the deed of further charge (Ex. 5) were 
executed. His finding on Issue No.4 (b) 
was that these transactions (Exs. 3 and 5) 
were not entered into in good faith. . 

Issues Ncs. 5, 7 and 8 were abandoned 


1935 
by the defendant, and so no findings were 
given in respect of them. 

The finding of the trial Court on Issue 

No. (6) was that the mortgage-deed (Ex. 3) 
was executed with the permission of the 
Jollector of Sultanpur, and was legally 
enforceable, and that the deed of further 
charge (Ex. 5) was not executed with the 
Collector’s permission, and was, therefore, 
void and ineffectual. 

Issues Nos. 9 and 10 were decided 
against the defendant. No specific finding 
was given in respect of Issue No. 1], and 
in fact Issue No. 11 has not been discussed 
even in the judgment under appeal, but it 
may be impliedly taken to have been 
decided against the defendant. We may 
note in passing thatno arguments were 
addressed before us by the learned Counsel 
of both parties in respect of this issue. 

Upon his findings on Issues Nos. 4 and 6, 
the learned Additional Subordinate J udge 
dismissed the plaintiffs’ suit for sale of 
the mortgaged property, but gave a simple 
money decree for Rs. 1,50,00) (the original 
amount borrowed under fix. 3) with simple 
interest at 6 per cent. per annum, subject 
to the condition that the payments made 
by the defendant and his father towards 
these deeds (Exs. 3 and 5) should be set off 
on the once aves made. The plaintiffs 
were not awarded the original sum of 
Rs. 70,000 borrowed under fhe deed of 
further charge (Ex.5) as that deed was 
held to be void ab initio. 

The result was that under the decree of 
the lower Court the plaintiffs got absolutely 
nothing under the two deeds in suit, but 
on the contrary wore saddled with the full 
costs of the defendant. Dissatisfied with 
the judgment and decree of the trial Court 
the plaintiffs have filed this appeal. 

We have heard the learned Counsel of 
both parties at considerable length and 
have taken time to consider our judgment. 

In order to understand the contentions 
raised on behalf of the defendant, itis neces- 
sary to give in some detail the circumstances 
under waich the deeds in suit came to be 
executed. . 

The Allahabad Bank, Ltd., had a mort- 


gage-deed (Ex. A-28) executed in its favour . 


on July 8, 1903, by Babu Ewaz Ali Khan, 
Talugdar of Mahona, and grandfather of 
the defendant. A preliminary decree for 
sale in respect of 26 villages belonging to 
the Mahona estate was obtained by the 
Bank on foot cf this mortgage (Ex. A-28) 
against Babu Iiwaz Ali and against his sub- 
sequent transferce Musammat Saifran Bibi 
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his wife, and his four sons. Babu liwaz 
Ali Khan died in 1915 before this prelimin- 
ary decree for sale was made absolute. On 
his death, his eldest son, Babu Yar Muham- 
mad Khan, succeeded to the Taluka of 
Mahona; substitution of names was effected 
in the proceedings in execution of the 
Bank's decree, andthe execution case was 
transferred to the file of the Deputy Commis- 
sioner of Sultanpur under s. 68, Civil 
Procedure Code in February 1917. (In- 
cidentally it may be mentioned that one 
of us was at that time Deputy Commis- 
sioner of Sultanpur, but parties to this ape 
peal, on being asked whether they had any 
objection to the appeal being heard by 
this Bench, replied that they had none). 

In these execution proceedings before the 
Deputy Commissioner of Sultanpur up to 
September 11, 1918, the judgment-debtor 
Babu Yar Mohammad Khan, was repre 
sented by Sakhawat Ali and Saheb Rai, 
his mukhtars or general agents. 

On June 12, 1917, an application (Hx. A-1) 
was filed on behalf of Babu Yar Moham= 
mad Khan, the judgment-debtor, in the 
Court of the Deputy Commissioner, Sultan- 
pur, praying that the decretal amount may 
be ordered to be paid off in instalments, 
or in the alternative the entire Mahona 
estate may be leased out, or if that were 
not possible, then certain specified villages 
be sold first. 

On March 6, 1918, another application 
(Ex. A-2) was filed on behalf of Babu 
Yar Mohammad Khan praying that the 
Deputy Commissioner might fix instalments, 
or in the alternative make some other ar- 
rangement for payment of the decretal 
amount. 

Upon this, the Sale Officer in his report 
to the Deputy Commissioner of Sultanpur, 
dated June 11,1918 (Ex. A-3) suggested 
that the entire decretal amount might be 
liquidated either by taking a portion of 
the estate under direct management, or 
by mortgaging or leasing a part of the 
Taluka. Thereupon the Deputy Commis- 
sioner ordered the Tahsildar of Musafir- 
khana to report if any person was willing 
to take a mortgage or lease of the Mahona 
estate with a view to paying off the 
decretal amount of Rs. 1,05,382-12-€: Gee 


(Ex. A-6). 

On July 11, 1918, the Tahsildar of 
Musafirkhana ordered the supervisor 
Kanungo to make inquiries and report, 
and on August 16, 1918, the Tahsildar re- 
potted to the Deputy Commissioner that 


three persons wero willing totake aleaze 
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(see Ex. A-7). On August 1, 1918, Lala 
Bishambhar Dayal, a drugs ccntractor of 
Sultanpur, applied tothe Deputy Commis- 
sioner for the grant of a lease of the Mahona 
estate on such terms aS may appear pro- 
per (see Ex. A-5). 

On September 7,1918, Babu Yasin Ali 
Khan, Talukdar of Deogaon, along with 
his unele Babu Mahboob Husain Khan, 
applied in the Court of the Deputy Com- 
missioner for a lease of the Mahona estate, 
and undertook to pay off the entire dec- 
retal emount within 16 years (see Ex. A-8). 
Lala Ram Charan Das also applied on the 
same day for the grant ofa lease of six 
villages of the Mahona estate (See Ex. A-9'. 

On September 10, 1918, Sardar Nihal 
Singh, a talukdar of Rae Bareli District, 
sent a letter to the Deputy Commissioner 
of Sultanpur praying for the grantof a 
lease of the Mahona estate (Ex. A-10). In 
this letter Sardar Nihal Singh wrole that 
he was applying for the lease of the 
Mahona estate at the instance of the Taluk- 
dar of Mahona. 

It is at this juncture that Babu Manohar 
Lal, a well-known Pleader of Fyzabad, 
appears on the scene. Armed with a power- 
of-altorney executed in his favour by Saheb 
Rai, the mukhtarof Babu Yar Mohammad 
Khan, on September 11, 1918 (see Ex. A-21) 
Babu Manohar Lal, Vakil, appeared before 
the Deputy Commissioner on the same day, 
and after recording the statement of the 
agent of Babu Yar Mohammad Khan, 
the Deputy Commissioner granted the ap- 
plication of Babu Yar Mohammad Khan to 
mortgage the property (see Ex. A-]6). It is 
to be noted thatat this stage Babu Manohar 
Lal did not (as would appear from the 
record) give to the Deputy Ccmmissioner 
that it was he himself through his son 
Babu Moti Lal Manucha who was willing to 
advance Rs. 1,50,000 on the security of a mort- 
gage in order to pay off the decretal amount 
due tothe Allahabad Bank, Limited, from 
the talukdar ofMahona. Having secured 
the sanction of the Deputy Commissioner to 
effect a mortgage of the Mahona estate, 
Babu Manohar Lal went to Allahabad and had 
a talk with Babu Madan Mohan Khanna, 
a Direstor of the Allahabad Bank, Ltd., on 
September 21, 1918, and offered to take a 
mortgage of 20 villages out of the Mahona 
estate in the name of his son Babu Moti 
Lal Manucha. In his letter (Ex. 32) to 
the Manager of Allahabad Bank, Ltd., 
Allahabad, Babu Moti Lal (?) his father’s pro- 
posals and was willing to release the 20 
villages from attachment and from the lien 
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ofthe Bank if his father advanced to the 
judgment-debtor Rs. 1,50,000 on the secu- 
rity of these 20 villages. 

While these negotiations were going on 
between Babu Manohar Lal, Pleader of the 
judgment-debtor, and the Agent of the Alla- 
habad Bank, Ltd., who was the decree-holder, 
Raja Bhagwan Bakhsh Singh, Talukdar of 
Raunhi, Rawat Sheo Bahadur Singh 
and Chaudhri Nazir Ahmad jointly applied 
on October 10, 1918, (see Ex. A-11)in the 
Court of the Deputy Commissioner of Sultan- 
pur for the grant of a lease to them of the 
Mahona estate, and they filed with their. 
petition an elaborate scheme showing the 
manner in which they proposed to liqui- 
date the entire decretal amount in 15 years, 
and setting forth the amounts which they 
proposed to pay the talukdar and his 
family by way of maintenance allowance. 

On October 22, 1918, Counsel on behalf 
of the talukdar of Deogaon submitted an- 
other proposal to the Deputy Commissioner 
and stated that the talukdar of Deogaon 
was willing to pay the entire decretal 
amount due to the Allahabad Bank, Ltd., 
within three months. The Bank's Pleader 
asked for time to consult his client, anda 
week’s time was allowed to him; at that time 
Babu Manohar Lal, as Vakil on behalf of 
Babu Yar Mohammad Khan, cbjected to 
the proposal of a lease of the Mahona 
estate made on behalf ofthe Talukdar of 
Deogaon (gee Ex. A-12), seeking a profitable 
and safe investment of his own money 
than in looking after the real interests of 
his client and considering the best method 
of paying off the decretal amount due to 
the Allahabad Bank, Ltd., from his client. 

The Manager of the Allahabad Bank, 
Ltd., Mr. Henry Vost, agreed to the propo- 
sal made on behalf of the Talukdar of 
Deogaon to pay cff the decretal amount to 
the Bank by instalments within three months 
(see Ex. A-13, dated October 28, 1918). In 
the meantime Babu Manohar Lal, anxious 
to get his money invested, wrote another 
letter to the Allahabad Bank, Ltd., in which 
in addition to his former offer to pay 
Rs. 1,50,000, he further suggested (see 
Ex. 33) that the Bank might sell him the 
claim for the remaining amount of the ` 
decretal money due toit, thereby securing 
a double hold upon his unfortunate client. 
He would thus become not only a mort- 
gagee of his client in respectof a loan of 
Rs. 1,50,000 but also have a claimas a 
decree-holder against his client in respect 
of a loan of holder against his client for 
the remaining amount due tothe Allaha- 
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bad Bank. In other words, he wanted io 
get his elientmore and more into his coils, 
andto keep ihe 20 villages of the Mahone 
estate, upon the security of which he was 
advancing Rs 1,50,000, free from all encum- 
brances. 

On November 2, 1918, when the execu- 
tion of decree case was taken up for hear- 
ing in the Court of the Deputy Oommis- 
sioner of Sultanpur, the Pleader for the dec- 
ree-holder informed the Court that his 
client, the Allahabad Bank, Ltd., was willing 
to accept ihe proposal made on behalf of 
the Talukdar of Deogaon. Counsel on be- 
half of the Deogaon estate undertook to 
pay off the decretal amount within one 
month. Then for thefirst: time Babu Mano- 
har Lal, as Pleader for the judgment-deb- 
tor, Babu Yar Mohammad Khan, informed 
the Court that his son Babu Moti Lal, was 
willing to advance Rs. 1,50,000 to his‘client, 
and that negotiations were in train anda 
month's time was required to complete the 
transaction. Here it must be noted that 
Babu Manohar Lal did not frankly inform 
the Court executing the decree that he 
himself was advancing his client Rs. 1,50,000 
in the name of his son, but wished it to ap- 
pear as if he personally had no concern 
with the transaction. 

Upon the request of the parties, the 
Deputy Commissioner adjourned the hear- 
ing of the execution case to November 30, 
1918. In the meantime, on November 7; 
1918, Babu Manohar Lal wrote a letter to 
the Allahabad Bank, Limited, (See draft 
‘Ex. 34), in which he enclosed a draft of 
a sale-deed for the approval of the Manager 
ofthe Bank. He also enclosed in this letter 
a draft of an application to be presented by 
the Bank in the Court of the Deputy Com- 
missioner of. Sultanpur in order to enable 
Babu Yer Mohammad Khan, the judgment- 
debtor, to raise Rs. 1,50,000. The Bank 
filed no application in the executing Court 
praying that the judgment-debtor Babu Yar 
Mohammad Khan, may be allowed to raise 
Rs. 1,50,000 by mortgaging his 20 villages. 
By having this application filed by the 
decree-holder Bank Babu Manohar Lal 
wanted to make it appear that he person- 
ally had nothing to do with the mortgage 
transaction, but that the Allahabad Bank, 
Ltd., and Babu Moti Lal Manucha had 
bet ween them agreed to help the judgment- 
debtor, by having this mortgage in suit 
(Ex. 3) executed. 

When the Allahabad Bank, Ltd., did not 
file the application, which Babu Manohar 
Lal wanted it to file, then on January 6, 
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1919, Saheb Rei, general agent of Babu 
Yar Mohammad Khan presented an appli- 
cation dated January 4, 1919 (Ex. 44),. 
to the Deputy Commissioner praying for 
Permission to mortgage 20 villages, and for 
the grant of a certificate under s. 11 of 
Sch. III of the Code of Civil Procedure, 
The Pleader for the. decree-holder also 
agreed to the proposal made on behalf of 
the judgment-debtor, and stated in Court 
that Rs. 10,C00 had been deposited in the 
Bank as earnest money by Babu Moti Lal 
Manucha. Thereupon the Deputy Comes 
missioner granted permission to the judg- 
ment-debtor to mortgage his 20 villages, 
and ordered the issue of a certificate under 
s. 11 of Sch. HI of the Code of Civil Pro- 
cedure (See Ex. 45.) 

On January 15, 1919, Saheb Rai, general 
agent of the judgment-debtor, filed an 
application (Ex. 47) submitting a draft of 
the proposed mortgage in favour of Babu 
Moti Lal, for the approval of the Deputy 
Commissioner. The draft was approved 
by him on the same day (See Ex. A-15.) 

Then, three days later, on January 18, 
1919, the mortgage-deed in suit (Ex. 3) was 
executed by Babu Yar Mohammad Khan 
in favour of Babu Moti Lal, the only son of 
his lawyer. 

After the execution of this mortgage-deed 
(Ex. 3) had been admitted by Saheb Rai, 
general agent of Babu Yar Mohammad Khan, 
and by Nanhai Khan,ason of Babu Yar 
Mohammad Khan, it was returned to Babu 
Manohar Lal, who appeared as Pleader on 
behalf of this son, and not on behalf of 
Babu Yar Mohammad Khan, and the Bank's 
Pleader was directed to withdraw the sum 
of Rs. 1,50,000, deposited in the Treasury by 
Babu Moti Lal. 

The execution case was fixed for hearing 
on February 15, 1919, and on that date 
Babu. Manohar Lal, in his new role as 
Pleader for his son, Babu Moti Lal, joined 
hands with the Pleader for the decree-holder 
Bank, and he and the-Bank’s Pleader stated 
that as no judgment-debtor was willing to 
pay up the balance of the decretal amount, 
the remaining six villages of the Mahona 
estate may be put up for sale. According- 
ly a sale statement was ordered to be 
proposed (See Ex. A-19 and Exs. 48, 49 
and 63). Eventually a sale proclamation 
was ordered to be issued for July 21, 1919, 
(See Ex. 50). On July 21, 1919, villagds 
Deokali and Gadaria Dih were sold by 
auction for Rs. 45,000 and Rs. 60,000, and 
the amount fetched by these two villages 
was sufficient to satisfy the- balance of the, 
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Bank’s decree, and so the remaining four 
villages were ordered to he releascd from 
attachment (See Ex. 52). 

Then under pressure from his mother and 
brothers, Babu Yar Mohammad Khan exe- 
cuted the deed of further charge (Ex. 5) 
on August 14, 1919, in order to get the sale 
of village Gadaria Dih set aside. Accord- 
ingly the sale was set aside on September 
10, 1919, (see Exs. 59 and 60). 

We have set forth at length the circum- 
stances under which ihe two deeds 
in suit came lo be executed, and we have 
no hesitation in agreeing with the leamed 
Additional Subordinate Judge that they 
betray a keen desire on the part of Babu 
Manohar Lal, Vakil, to secure a safe and 
very profitable invesIment for a large sum 
of money belonging to the joint Hindu 
family of which he was the “karta” or head. 
Had the parties been at arm's length, the 
transactions would not have been open to 
much adverse creticism, but in view of the 
fiduciary relationship ihat subsisted bet- 
ween Babu Yar Mohammad Khan and Babu 
Manohar Lal as client and attorney, it was 
incumbent upon the plaintiffs-appellants, 
who are the grandsons of Babu Manohar 
Lal, to prove the utmost good faith (uber- 
rima fides”) on the part of Babu Yar 
Mohammad Khan's lawyer in persuading 
his client to execute the mortgage-deed 
ee 3} and the deed of further charge 

x. 5). 

Section 111 of the Indian Evidence Act 
runs as follows:— 

“ Where there is a question as to the good faith 
of a transaction between parties, one of whom 
stands to the other in a position of active confidence, 


the burden of proving the good faith of the transac- 
tion is on the party who is in a position of active 


confidence.” 
In McPherson v. Watt, L. R, 1877, 3 


A ©. 254 (1), Lord O'Hagan observed as fol- 
lows:— 

“On the law of the case there has been no real 
controversy either in Sestland or at Your Lordships’ 
Bar. An attorney is not affected by the absolute 
disability to purchase which attaches to a trustee, 
But, for manifest reasons, if he becomes the buyer 
of his client's property he does so at his peril. He 
must be prepared to show that he has acted with the 
cor pletest faithfulness and fairness; that his advice 
has been free from all taint of self-interest, that he has 
not misrepresented anything, or concealed anything, 
that he has given an adequate price, and that his 
client has had the advantage of the best professional 
assistance which if he had been engaged in a 
transaction with a third party he could possibly 
have afforded. And although all these conditions 
have been fulfilled, though there has been the 
fullest information, the most disinterested Counsel 
and the fairest price, if the purchase be made covert. 
ly, in the name of another, without communication 

(1) (878) 3 App, Cas, 254, 
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of the fact to the vendor, tha law condemns and 
invalidates it utterly. There must be ‘uberrima fides’ 
between the attorney and theclient, and no conflict 
of duty and interest can be allowed to exist.” 

Lord Blackburn in delivering his opinion 
in the same case stated:— 

“But then there is ons branch of the relation 
between attorney and clients which does bear upon 
this. Inacase which was referred to and cited at 
your Lordships’ Bar, Holman v. Loynes (1854) 4 
DI. G. M. & GQ. 270 (2), Lord Justice Turner 
Mentions, among the instances in which an 
attorney cannot be allowed to deal with his 
client without divesting himsclf of his character, 
all cases in which the circumstances are such as 
to make it his duty to give advice to his client. 
When that is the case, he cannot make a bargain 
without putting himself, as it has been commonly 
phrased, ‘at arm's length’ from his client ” 

Where a fiduciary relation exists, Courts 
of Equity have invariably placed the 
burden of sustaining the transaction upon 
the party benefited by il, requiring him to 
show that it was of an unobjectionable 
character and one which they ought not to 
disturb. As pointed out by Lord Kings- 
down in Smith v. Kay, 1859, 7 H. L. 0, 750, 
779 (3): 

“the principle applies to every case where influ- 
ence is acquired and abused, where confidence is 
reposed and betrayed.” 

The learned Counsel for the plaintiffs- 
appellants has argued that the contract 
evidenced by the mortgage-deed (Ex. 3) 
cannot be rescinded except on the ground 
of undue influence or fraud or mis- 
representation of mistake as laid down 
in the Indian Contract Act, and as the 
pleas of undue influence and frand have 
been abandoned by the defendant's 
Counsel, the mortgage-deed (Ex. 3) is a 
valid transaction waich cannot be impugned 
by the defendant. 

It seems to us that the learned Counsel . 
for the plaintiffs-appellants has, in press- 
ing this argument before us, overlooked 
the proviso attached to sub-s. 3 of s. 16 
of the Indian Centract Act which runs as 
follows : 

“Nothing in this sub-section shall affect the pro- 
visions of s. 111 of the Indian Evidence Act, 1872”, 

Under s. 111 of the Indian Evidence 
Act, whenever the good faith of a transac- 
tion hetween persons, one of whom stands 
to the other ina position of active con- 
fidence, is in question, there is a presump- 
tion against the deed, and the burden of 
proving good faith is on the persons who 
holds that position of active confidence. 
but under s. 16 (3) cf the Indian Contrac} 

2 (1854) 4D M & G 270; 2 Eq. Rep. 715; 23 
L J Ch. 529; 22 LT (ws) 296; 18 Jur. 839,2 W R 
205; 102 R R 127, 

(3) (1859) 7TH LO 750 at p. 779; 30L J Ch. 45; 115 
RR 367. h 
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Act the burden of proof is thrown on the 
person who is in a dominating position 
only when the transaction appears on the 
face of it, or on the evidence adduced, to 
be unconscionable. 

The contention, therefore, of the learned 
Counsel for the plaintifis-eppellants that 
the terms of the mortgage-deed (Ex. 3) 
are not onerous, and the rate of interest 
charged under it is not excessive, has, 
therefore, no force at all. Ib was for the 
appellants to show that Babu Manohar 
Lal acted with the most scrupulous care 
and in the best interests of his client 
Babu Yar Mohammad Khan. This they 
have failed to do. On the contrary, as 
pointed out by the learned Counsel for 
the defendant-respondent, all that Babu 
Manohar Lal did was to acquire the 
position which the Allahabad Bank, Ltd., 
had in relation to his client. The burden 
‘of the debt on the Mahona estate remain- 
ed practically the same, only Babu 
Manohar Lal became the creditor of Babu 
Yar Mohammad Khan instead of the 
Allahabad Bank, Ltd. Babu Manohar Lal 
postponed the evil day for Babu Yar 
Mohammad Khan in order to secure a 
very sound investment for his money. 

The result of his shrewd dealings with 
his client can be gauged by the claim made 
by his descendants in the present suit. 
In the details of the amount due under 
the deeds in suit attached tothe plaint, 
we find that the total sum realised by the 
appellants as interest comes to 
Rs. 1,16,978-5-0 yet, in addition to this 
amount realised by way of interest, the 
plaintiffs claim Rs. 2,26,170-5-0 with interest 
pendente lite and future interest till the date 
of realisation at the rate of interest stipulated 
in the mortgage-deed (Ex. 3). 

The position of the defendant is thus 
far worse than that of his grandfather, 
Babu Ewaz Ali Khan, against whom 
the Allahabad Bank, Ltd., got a decree for 
Rs. 1,77,001-13-6. 


The rule of law laid down above has - 


been followed by their Lordships of the 
Judicial Committee in Nagendrabala Devi 
v. Dinanath, A. I. R. 1924 P. C. p. 34 (4), 
Lord Dunedin in delivering the judgment 
of the Board said — 

“Now there is no more certain way of taking 
advantage than the way of concealment. The matter 
is expressed very clearly by Lord Chancellor 


(Ð A IR 1924 PO 34; 81 Ind. Cas 759; (1924) 
MW WN 155; 22 A LJ 177; 19 LW 349;2 Pat. LR 
96;46 ML J 539; 51 O 299; 100 & ALR 408; 26 
Bom. L R575; 51 I A 24; LR5APCIIO; 20W 
N49; 1LOWN 152 (P 0), 
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St. Leonards in Lewis v. Hillman 3H. L. O. 607, 
at 630 (5) :— 

“I should lay it dowa as a rule never to ba 
departed from that if an attorney or agent can 
show that he is entitled to purchase, yət, if ingteal 
of openly purchasing he purchases in the name of 
a trustes or agent, without diszlusing the fact, no 
such purchase as that can stand for a single 
momant,” 


The very fact that Babu Manohar Lal 
did not want to have his name associated 
with this mortgage deed (Rx. 3) and that 
he kept the name of ths mortgagee con- 
cealed from ths Court executing the 
decree against the judgment-debtor, who 
was his client at the tims when he 
applied for permission to mortgage 20 
villages of the Mahona estate, goes to 
show that he was in his heart of hearts 
aware that he was nob doing the best for 
his client and that he was taking an 
undue advantage of his client’s difficulties 
in order to beneSt himself and his 
family by securing a long term and 
profitable mortgage which would ultimately 
enable him and his descendants to become 
owners of the Mahons Taluka. 

In Simpson v. Lamb 119 English Reports 
K.B., p. 1179, (6), it was held that no 
attorney can be permitted to purchase 
anything in litigation of which litiga- 
tion he has the management, and that it 
would be against the policy of the law to 
permit such a dealing by an attorney 
with the subject-matter of asuitof which 
he has the conductas au attorney. The 
learned Counsel for the plaintiffs-appel- 
lant has argued that the principle of 
this ruling is not applicable to the present 
case, as Babu Manohar Lal did not purchase 
the 20 villages of the Mahona estate, 
but only took a mortgage in the name of 
his son. 


Tais consideration, it seems to us, would 
make no difference; and moreover, Baby 
Manohar Lal, as Pleader of the judgment- 
debtor, did in fact purchase from the 
decree-holder, the Allahabad Bank, Ltd., 
the claim in respect of the balance due 
to the Bank after the latter had realised 
ks. 1,50,000 from Babu Manohar Lal who 
deposited that amount in the Government 
Treasury after toe execution by the judg- 
ment-debtor of the mortgage-deed 
(Ex. 3). 

We, therefore, hold thas the principle 


(5) (1852) 3H LO 607; 1 Mac & Q 488; 2? H& 
Tw 140; 19 L J Ch. 89; 1iJur. 49; 88 R R 233; 10 


ER 239 
119 ER1179; 7E &B 8;2LIQB 


(6) asn 
‘lel; 28 L T (os) 123, 245; 3 Jur, (ws) 412. 


of this ruling cited above is applicable to 
the facts of the present case. 

Againy in Jones v. Thomas, 160 English 
Reports, p. 493, at p. 502 (7), Baron. 
Alderson laid down ihe law governing 
such cases in the following terms :— 

“The question, therefore, in cases like the present 
is whether the party was, as Lcrd Eldon expresses 
it, the attorney ‘in hac re. Now what are the 
circumstances of this case? The defendant James 
Thomas is employed by the plaintiff as his attorney 
to recover the possession of these estates; and 
while he was so employed, a bargain is entered 
into between him and his client that he shall have 
possession of the estates delivered to him upon his 
giving an indemnity to the client from tho costs of 
recovering the possession, and that the contract 
shall be completed upon his paying to the client 
£ 200 at a certain time after the delivery of 
possession, What is that but a bargain between 
an attorney and his client ‘tn hac re'—a bargain 
which cannot stand in a Court of Equity and is 
contrary to public policy”. 

Tt scems to us that these observations 
apply with full force to the facts of ihe 
present case. Babu Manohar Lal was 
specifically engaged by the judgment- 
debtor, Babu -Yar Mohammad Khan, as 
his Pleader in the execution case between 
him and the Allahabad Bank, Ltd., pending 
in the Court of the Deputy Commissioner 


of Sultanpur. 

Babu Manohar Lal was, therefore, 
engaged in this particular matter (‘in 
hac re) to protect the interests of the 
judgment-debtor face to face with the 
decree-holder Bank. 

It has been argued cn behalf of the 
appellants that as the present suit was 
filed long after the death of Babu Manohar 
Lal much of the evidence that could have 
been adduced has been lost to the plaintiffs- 
appellants. In this connection the leamed 
Counsel for the defendant-respondent 
invites our attention to the following 
abservations made by Lord Justice Knight 
Bruce in Griesley v. Mousley, 45 Eng. Re- 
ports p. 31, at p. 39 (8): 

“But what is yet more important to be re- 
membered is this that Mr. Mousley as a 
solicitor must have known that the onus of 
supporting this transaction would rest upon 
him, and that if 
upheld he must preserve the evidence which 
would be required to support it. Solicitors who 
deal with their clients must take care not only 
that the transaction is fair, but that they are 
in a position to prove that it was fair,” 

Babu Manohar Lal preserved no documen- 
tary evidence to prove that his dealings 
with Babu Yar Mohammad Khan were ‘fair 
and above board, but, on the contrary, 

(7) (1837) 160 E R 493 at p. 502; 2Y & C Ex, 


98. 
5 (8) (1859) 45 ER 3lat p.39; 7WR 497; 5 Jur. 
(x s) 585; 33 L T 154. 
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from the documentary evidence on record 
in this suit,it would appear that he was 
actuated by purely selfish motives in 
taking the mortgage deed (Ex. 3) and the 
deed of further charge (Ex. 5). 

It has been further argued that neither 
Babu Yar Mohammad Khan nor Babu 
Nisar Ahmad Khan questioned the validity 
ofthe deeds in suit before the filing of 
the present suit. Thisis true, but it has 
not been made out on behalf of the plain- 
tiffs-appellants that Babu Yar Mohammad 
Khan ever came to know in his lifetime 
that he could on legal: grounds challenge 
the validity of the mortgage deed (Ex. 3) 
and ihe deed of further charge (Ex. 5). 
Even in the present suit the defendant in 
bis first written statement did not take 
the legal pleas which, subsequently under 
the advice of his Counsel, he took in his 
amended written statement. 

Moreover, there is nothing to prove that 
the defendant orhis father ever ratified 
these invalid transactions after fully under- 
standing that they were void or voidable 
transactions. 

In Vasireddt Bala Chandra Sekahra v. 
Subbayya Garu A. I. R. 1930 
Mad., p. 317 (9), it was held that a 
Pleader standing in a confidential rela- 
tion towards his client cannot entitle himself 
to hold benefits which the client may have 
conferred upon him unless he can show to the 
satisfaction of the Court that the client by 
whom the benefits have been conferred had 
competent and independent advice in 
conferring them. The Court must be as- 
sured that the act is done after fair, serious 
and well-informed consideration; and 
knowing how easily its inquiry may be 
baffled by, for instance, a rigid avoidance 
of full disclosure, it will watch the trans- 
action with a jealousy almost invincible. In 
the present case the appellants have failed 
to show that in the transactions entered 
into by their grandfather Babu Manohar 
Lal, Vakil, the defendant's father Babu 
Yar Mohammad Khan was fairly dealt with, 
seriously treated, well-informed or indeed 
helped to any sort of consideration. 

The contention that as the defendant and 
his father Babu Yar Mohammad Khan paid 
interest regularly for several years on the 
deedsin suit (Exs. 3 and 5), they ratified 
those transactions, even if they were ini- 
tially invalid, has, in our opinion, no force. 
In Savey v. King (1853-56) 10 Eng. Reports, 

(9) A I R 1980 Mad. 317; 120 Ind. 
te 882; (1929) M W N 36C; Ind. Rul. (1930) Mad, 
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p. 1046 (10), it was held that there could 
be no ratification of an invalid transaction 
when the person performing the supposed 
act of ratification had been kept by the 
conduct of the party in whose favour it 
was made unawareof the invalidity of the 
first transaction and had not at the time 
of the supposed ratification the means of 
forming an independent judgment. 

It was also argued on behalf of the appel- 
lants that Babu Manohar Lal was not the 
legal adviser of Babu Yar Mohammad 
Khan when ithe deed of further charge 
(Ex. 5) was executed by Babu Yar Moham- 
mad Khanin favour of Babu Manchar 
Lal’s son Babu Moti Lal. Babu Manohar 
Lal kad filled his vakalaimama on behalf 
of Babu Yar Mohammad Khan in the Execu- 
tion of Decree Case No. 110 of 1916 pend- 
ing in the Court of the Deputy Commis- 
sioner of Sultanpur. (See Ex. A-21). That 
power of attorney would hold good nntil 
the execution case was decided; that case 
was not decided till May 31, 1920, and the 
deed of further charge was executed on 
August 14, 1919, and the parties to the suit 
admitted before the learned ‘Additional 
Subordinate Judge that the two mortgage 
transactions in question were entered into 
at the time when the execution proceedings 
of the Allahabad Bank were pending in the 
Court of the Deputy Commissioner of Sul- 
tanpur. (See the judgment of the lower 
Court, p. 63, line 30, Part I of the paper- 
book). Itis true that Babu Manohar Lal 
subsequently also had a power of attorney 
in favour of his son Babu Moti Lal Manucha. 
Tlow in one and the same case Babu Mano- 
har Lalcame to reconcile his duty towards 
his client; Babu Yar Mohammad Khan, with 
his duty towards his other client, Babu 
Moti Lal, his son, is amatter upon which we 
do not feel disposed to dilate at length 
seeing that Babu Manohar Lal is no 
longer alive. “De mortuis nil nisi bonum.“ 
But this very fact that in one and the 
same case he appeared on behalf of 
two clients whose interests were diametri- 
cally opposed to one another is, in our 
eyes, clear proof of ihe fact that he 
sacrificed the interest of Babu Yar Moham- 
mad Khan to those of his son and 
heir, Babu Moti Lal Manucha. 

For the reasons given above we uphold 
the findings of the learned Subordinate 
Judge on issues Nos. 4 (a) and 4(b). 

We come next to discuss issue No. (6). 


(10) (1853-56) 10 E R106; 5 H L C 697; 2L 
S 482; 2 Jur. (N s) 503; 4 W R 471; 10LR R 
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There is practieally no dispute belween 
the parties that the mortgage deed (Ex. 3) 
wasexecuted by Babu Yar Mohammad Khan 
with the written permission of the Deputy 


Commissioner of Sultanpur, and 
would therefore be avalid transaction 
but for the infirmity attaching to it 


by reason of our findings on issues Nos. 4 
(a) and 4{b). The plea that the Deputy 
Commissioner's permission with regard to 
the morigage deed (Ex. 3) was obtained 
by fraud practised by Babu Manohar Lal 
upon the Deputy Commissioner of Sultan- 
pur, which was argued in the lower Court 
was uot pressed before us, and indeed 
there are no materials on the record in 
support of such a plea. We therefore up- 
hold the finding of the lower Court on 
issue No.6 in respect of the mortgage 
deed Ex. 3. 

As regards the deed of further charge 
(Ex. 5), the appellant's learned Counsel 
has argued that the permission granted by 
the Deputy Commissioner by his order 
dated January 6, 1919 (Ex. 45) applies to 
the deed of further charge (Ex. 5) as much 
as it does to the mortgage deed (Ex. 3). 
His alternative contention was that no 
permission of the Collector was needed 
by Babu Yar Mohammad Khan for execut- 
ing the deed of further charge (Ex. 5), 
as the decretal amount due to the Bank 
had been practically puid up, and the exe- 
cution proceedings had virtually come to 
an end. 

This alternative contention cannot stand 
a critical examination even for a 
moment. 

As we have shown above, afler the mort- 
gage deed (Ex. 3) had been executed, two 
villages of the Mahona estate had to be 
put up for auction sale under the orders 
of the Deputy Commissioner executing the 
decree of the Bank, and then it was that 
Babu Yar Mohammad Khan was cons'‘rain- 
ed for the sake of his mother and brother 
to execute the deed of further charge 
(Ex. 5) in favour of his Pleader’s son. The 
execution of decree proceedings were still 
pending in the Court of the Deputy Com- 
missioner of Sultanpur when the 
deed (Ex. 5) was executed. This 
was admitted on all hands in the trial 
Court. (See judgment of the lower Court 
p. 65, line 30, Part I of the paper-book). The 
permission, therefore, of the Deputy Com- 
missioner for ihe execution of this deed 
(Ex. 5) was necessary under s. 11 of 
Sch, III of the Code of Civil Procedure and 
no one knew it better than Babu Manohar 
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Lal who manocuvred matters with great 
skill and care in order to secure the Deputy 
Commissioner's permission for executing 
the mortgage deed (Ex. 3), but for reasons 
best known tohim he did not secure the 
permission for executing the mortgage deed 
(Ex. 3), but for reasons best known to him 
he did not secure the permission of 
that officer to the execution of the deed 
of further charge (Ex.5). The Deputy Com- 
missioner had reluctantly given his consent 
to Bibu Yar Muhammad Khan's executing 
the mortgage deed (Ex. 3); and. Babu 
Manohar Lal might well have thought that 
the Deputy Commissioner was not likely 
to permit Babu Yar Muhammad Khan to 
burden his 20 villages with an additional 
debt of Rs. 70,000 which amount was 
really due from his mother and brothers; 
and if his permission for executing the 
deed of further charge (Ex. 5) had been 
asked for by Babu Manohar Lal on behalf 
. of Babu Yar Muhammad Khan and heen 
refused, then it would have made matters 
infinitely worse for Babu Manohar Lal, for 
them, the deed of further charge (Ex. 5) 
would never have come to be executed in 
favour of hisson Babu Moti Lal. Be that as 
it may, the fact remains that the permission 
of the Deputy Commissioner had not been 
obtained before the deed (Ex. 5) was exe- 
cuted, and the deed, therefore, as a mort- 
gage deed, is void because of the viola- 
tion of the imperative provisions of s. 11 
of Sch. IIL of the Code of Civil Procedure. 
It is void also in view of our findings on 
issues Nos. 4 (a) and 4 (b). 

It was also argued before us that as 
the 20 villages mortgaged under Ex. 3 had 
been released from attachment, they were 
no longer under the control of the Deputy 
Commissioner of Sultanpar, and so no per- 
mission of the Deputy Commissioner was 
legally necessary for ihe execution of the 
deed of further charge (Ex. 5). This argu- 
ment overlooks the fact that six other 
villages of the Mahona estate were still 
under attachment, end the Deputy Com- 
missioner actually put up two of them for 
sale. Rule 11 of Sch. ULof the Code of 
Givil Procedure runs as follows: 

“Sə long as the Collector can exerciss in respect 
of the judgment-debtor’s immovable property or any 
part thercof, any of the powers or duties conferred 
or imposed on him ete., ete.” 

So long, therefore, as the Deputy Com- 
missioner was in possession of those six 
villages of the Mahona estate Babs Yar 
Muhammad Khan could not execute the 
deed of further charge (Ix. 5) without the 
permission of the Deputy Commissioner, 
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and as no such permission was obtained, 
the deed (Ex. 5) as a mortgage is void. 

The contention that the permission grant- 
ed by the Deputy Commissioner of Sultan- 
pur bv his order, dated January 6, 1919, 
(Ex. 45) also covered this deed (Ex. 5) 
does not deserve a moment's serious con- 
sideration. This deed (Ex. 5) was never in 
contemplation at the time when the Collec- 
tcr’s permission was asked for and granted 
in respect of the mortgage deed (Ex. 3.). 


We, therefore, uphold the finding of the 
learned Additional Subordinate Judge on 
issue No.6. The mortgage deed (Ex. 3) 
having been executed with the permission 
of the Deputy Commissioner is a valid 
deed, and would have. been enforceable 
but for our findings on issues Nos. 4 (a) and 
4 (b), The deed of further charge (Ex. 5) 
is void as a mortgage because no per- 
mission of the Collector had been previous- 
ly secured for its execution. It is also 
void by reason of our findings on issues 
Nos. 4 (a) and 4 (b). 


The learned Additional Subordinate 
Judge has applied the provisions of s. 65 
of the Indian Contract Act in respect of 
the mortgage deed (Ex. 3), and has ordered 
the defendant to restore Re, 1,50,000 to the 
plaintiffs with simple’ interest at 6 per 
cent. per annum from the date of execution 
of the mortgage deed (Ex. 3) till the date 
of his judgment. He has, however, held 
that the defendant was not liable even to 
return the principal amount borrowed under 
the deed of further charge (Ex. 5) because 
that deed was void ‘ab initio’. We are 
unable to follow the learned trial Judge 
in his reasoning on this point. The deed 
of further charge (Ex. 5) no doubt fails 
as a mortgage, but it is contended that 
the plaintiffs are entitled to the same 
equitable relief in respect of this deed 
(Ex. 5) which was granted to them by 
the lower Court in respect of the deed of 
mortgage (Ex. 3). It was further argu- 
ed that if the defendant seeks equity, he 
must do equity. It is not alleged that 
the sum of Rs. 70,009 was never borrowed 
by Babu Yar Muhammad Khan, or that 
it was in fact never advanced by Babu 
Manohar Lal through his son Babu Moti 
Lal to the talukdar of Mahona. And since 
Babu Yar Muhammad -Khan has had the . 
benefit of this sum of Rs. 70,000, his son, 
the defendant, ought in equity to refund 
ihat amount to the plaintiffs, just in the 
same way as he has been ordered to re- 
fund the sum of Rs, 1,50,000 borrowed by 
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his father under the deed of mortgage 
(Ex.'3). 

The learned Counsel for the defendani- 
respondent has, however, argued that the 
claim fcr a simple money decree is barred 
by time, and further that no such decree 
can be passed in the present suit. In sup- 
port of his contention, he has relied upon 
a Bench decision of this Court reported 
in Shambhoo Shukul v. Dhaneshar Singh, 4 
O. W. N. p. 256 (11), and a decision of the 
Punjab Chief Court reported in Barkat 
Ram v. Anant Ram, 31 Ind. Gas. 632 (12). 
Reliance is also placed upon a decision of 
their Lordships of the Judicial Committee 
reported in Harnath Kuarv. Indar Bahadur 
Singh, L R501 A p. €9 (43). Tn Shambhoo 
Shukul v. Dhaneshwar Singh, 40 W N 
p. 256 (11) it was held that normally if an 
agreement is void ab initio, the discovery 
that it is so within the meaning of s. 65 
of the Contract Act must be held to have 
occurred at the date the agreement, be- 
cause the parties must be presumed to 
have known the law, but the special cir- 
cumstances of a care may enable the Court 
to say that the discovery was later than 
the date of the agreement. In the present 
case we are inclined to think that there are 
such special circumstances showing that 
the agreement was discovered to be void 
at a later date. The fact ihat Babu Manohar 
Lal, a well-known and experienced lawyer, 
advanced a total sum of Rs, 2,20,000° on 
the two deeds in suit and the correspond- 
-ance that went on between the parties and 
the willingness of the manager of tke de- 
fendant's estate to meet the wishes of the 
mortgagee as far as it lay in his power, 
the fact that the defendant and his father 
have been paying the interest due on these 
two deeds for so many years without a 
murmur, and the significant fact that in 
the original written statement filed by the 
defendant's general agent the pleas, embodi- 
ed in issues Nos. 4 and 6 which have found 
favour with the lower Court and with us, 
are conspicuous by their absence, all go 
to show that right up to the date of the 
fling of the suit the parties laboured 
under the belief (mistaken though it may 
have been in point of fact) thatthe two 
deeds in suit (Exs. 3 and 5) were valid. 


(1) 40 WN 256; 101 Ind. Oas. 256; A IR 1927 
Oudh 177. 


(12) 3L Ind. Cas. 632; 185 P W R1915. AIRI915 
Lah. 328. 
(18) 50 IA 69; 71 Ind. Cas. 629; 26 OG 223-4 I 


R 1922 P C403;9 OO &AL R270;9OL J G52; 44 
M L J 483; 37 CL J 346; 45 4 179; 27 © W N 949; 
18 L W 383; 33 MLT 216;5P LT 281; 2 Pat. LE 
237 (PO), 
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It was in the amended writlen statement 
of the defendant filed after taking legal 
advice that the question as tc the validity 
of these deeds in suit was agitated for 
the first time. We are, therefore, of opin- 
ion that in these circumstances it should 
be held that the discovery about the deeds 
being void was made only when the trial 
Court found them to ^e so, or at the ear- 
liest when a plea was raised to that effect 
in the amended written statement of the de- 
fendant. i 

This was the view of the law taken in 
a recent Bench decision of this Court re- 
ported in Bhola Nath v. Mahrani Kuer 
1936 O. W. N. p. 489 (14) to which one of 
us was a party, and on the proved fact 
of the present case, we see no reason to tuke 
a different view. 

Onr attention has been invited to the fact 
that leave to appeal io His Majesty in 
Council has been granted by this Court 
in the case cited above Bhola Nath v. 
Mahrani Kuer, 1936 O. W. N. p. 489 (14), 
but until the view of the law therein pro- 
pounded is teld by their Lordships of the 
Judicial Committee to be unsound, we pre- 
fer to follow it, acting on the well-recog- 
nised principle of stare decisis. 

We therefore hold that it is competent 
for us in this very case to grant to the 
plaintiffs-appellants the equitable relief 
claimed by them in para. (9) of their me- 
morandum of appeal. 

The next question for determination by 
us is whether there is any such personal 
covenant in the mortgage deed (Ex. 3) 
and in the deed of further charge (Ex. 5) 
as would entitle the plaintiffs-appellants to 
a simple money decree against the defend- 
ant. The learned Counsel for the defend- 
ant has strenuously argued that the terms 
of the deeds in suit contain no such express 
covenant to repay the money borrowed. We 
regret we cannot &ccept this contention, 
The 4th clause in the mortgage deed (Ex 3) 
lays down that the mortgagee can realise 
the whole of the money, Principal end 
interest and compound interest, by sale of 
the hypothecated property as well as by 
sale of other property and also from the 
person of the executant himself. The con- 
cluding words of this 4th clause clearly 
involve a personal covenant to Te-pay the 
loan with interest. 

There is a similar clause in Ey. 5, 
deed of further charge. The mortgagor 
states that the mortgagee can realise the 


(14) (1936) OW N 489; 162 Ind. Cas. 362; 8R O 
364; 1936 OL R242; A IR 1936 Oudh 380. 
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amount due to him by sale of the mortgaged 
villages, as well as of other villages, and 
from the person of the mortgagor: See 
Ex. 5, p. 104, line 45, of part III of the 
paper-book. 

We, therefore, hold that both the deeds 
in suit Ex. 3 and Ex.5 contain a personal 
covenant to repay the principal sum 
borrowed with compound interest at the 
_ rate stipulated in the deeds. 

The third question.for determination in 
this connection is whether the personal 
covenant to repay the sums borrowed can 
be enforced after this lapse of time, or 
whether the claim for a simple money decree 
is time-barred. In the deed of further 
charge (Ex. 5), it is clearly stipulated 
that the enlire amount due under that deed 


will be paid up by December 1929. Thus. 


the principal sum borrowed under Ex. 5 
became due for the first time in December 
1929, The suit was filed on April 30, 
1932, that is to say, Well within six years 
from December 1929, and is therefore 
within the period of limitation. Further it 
may be noted that interest was paid re- 
gularly. Thereceipt Ex. 41, P. W. No. 2, 
dated December 27, 1927, shows that 
Rs. 6,000 was credited towards the interest 
dueon the mortgage deed Ex. 3 and 
Rs, 1,480 as interest duc cn the deed of fur- 
ther charge (Ex. 5), and M. Ghulam Husain, 
D. W.No.7 as Manager of the Mahona 
estate has deposed, on behalf of the defend- 
ant (see page 43, line 9, part1 of the 
paper-book), that the receipts given by Rai 
Saheb Babu Moti Lal were handed over by 
him to the cashier of the estate with the 
direction that the payments shown in the 
receipts should be entered in the ‘siahas.” 
or account papers of the estate, exactly in 
accordance with the receipts furnished by 
the mortgagee Rai Saheb Babu Moti Lal. 
Thus by mutual agreement and consent 

articular sums were shown as payments 
towards interest as such. This witness 
(D.W. No. 7 M. Ghulam Husain) has 
further deposed that he inspected the 
treasury accounts of the estate from time to 
time, and, found that the entries in the 
estate siahas were in accordance with the 
receipts. These payments towards interest 
as such would also save limitation. In this 
connection it may also be noted that thers 
is a condition in the mortgage deed (Ex. 3, 
at page 94, line 42, etc., part III of the paper- 
book) that money paid will be treated as 
payment towards interest as such, The 


words are:—- 
‘The money which I, the executant, shall pay six- 
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monthly or every year shall, inthe first instance, be 
appropriated towards interest and compound interest 
up tothe date of payment andthen the balance 
shall be credited towards the principal.. ... A 

In Gopal v. Govind 19 Ind. Cas. 849 (15), 
it was held by the learned Judicial Com- 
missioner of Nagpur that where the method 
of appropriation was determined at the 
outset by express contract between the 
parties, thelaw did not require a specific 
appropriation to be made on the occasion of 
each payment. 

The principle laid down in this ruling 
seems to us applicable to the facts of the 
present case, For the reasons given above 
we hold that the claim fora money decree 
is not time-barred. 

Finally, it was argued by the learned 
Counsel for the defendant-respondent that 
asthe mortgage deed (Ex. 3) and the deed 
of further charge (Ex. 5) were held to be 
void and unenforceable, so even the agree- 
ment in respect of the personal covenant 
embodied in these deeds must be deemed 
to be invalidin law. We are of opinion 
that there is no force in this contention. 
The deed of mortgage (Ex. 3) would have 
been legally enforceable as a mortgage but 
for our findings on issues Nos. 4 (a) and 
4 (b), and the deed of further charge (Ex. 5), 
though not legally enforceable as a mort- 
gage, is a transaction which is not for- 
bidden by law or opposed to public policy. 
All that s.11 of Sch. III of the Code of 
Civil Procedure does is to impose a par- 
tial disability cn the judgment-debtor in 
respect of whose immovable property the 
Collector can exercisé the powers conferred 
upon him or perform the duties enjoined 
upon him by paras. lto 10of the said 
Schedule. 

This aspect ofthe matter has been fully 
discussed by two learned Judges of the 
Allahabad High Court in Muhammad Kha- 
lilur Rahman Khan v. Mohammad Muzam- 
mal Uliah Khan, A. 1. R. 1933 All. 468 
(16), and we are in complete agreement 
with the reasoning of the learned Judges 
in that case. 

We hold thatthe partial disability im- 
posed by para. 11 of Sch. WI, Civil Pro- 
cedure Code, upon the judgment-debtor, 
Babu Yar Muhammad Khan, to execute a 
mortgage will not affect the personal 
liability undertaken by him to repay ihe 
loan for which the deed Ex. 5 was executed. 

Even our finding on issues Nos. 4 (a) and 
4 (b) will notabsolve the executant of the 

(15) 19 Ind. Cas. 819; 9 N LR 78. 

(16) A IR1933 All. 468; 144 Ind. Cas. 373; Ind, 
Rul. (1933) All. 421; (1933) A L J 1522. ` 
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deeds (Ex. 3 and Ex. 5) from refunding the 
amounts borrowed on those deeds from the 
futher of the plaintilfs-appellants. 

There was a partial disabilily imposed 
upon Rai Saheb Babu Moti Lal to enter 
into the two mortgage transactions with 
the talukdar of Mahona by reason of 
the fact that his father Babu Manohar Lal, 
Vakil, was specially engaged as Pleader for 
Babu Yar Muhammad Khan in the execu- 
tion of decree proceedings pending in the 
Deputy Commissioner's Court at a time 
when these two deeds were executed. The 
deeds Ex.3 and Ex. 5 fail as mortgages, 
but a Court of Equity, while upholding the 
contention of the defendant on this point, 
must see to it that the borrower, the taluk- 
dar of Mahona, refunds the amounts he 
actually borrowed together with such 
interest, if any, asthe Court may think fit 
to award in the circumstances of the case. ` 

Wor the reasons given above we partially 
allow this appealand modify the judgment 
and decree of the lower Courtand give the 
plaintiffs a decree in thefollowing terms:— 

The defendant talukdar, Babu Nisar 
Ahmad Khan, shall refund Rs. 1,50,000, to 
the plaintifis, with simple interest a6 per 
cent. per annum from the date of the execu- 
tion of the morigage-deed (Ix. 4), i. e., from 
January 18, 1919, till the date of the fling 
of the suit on April 30, 1932, subject, how- 
ever, to the condition that all payments 
made by the defendant and_ his father in 


respect of this mortgage deed (Ex. 3) sha!l. 


be set off on the dates they were made. 

The defendant Babu Nisar Ahmad Khan 
shall also refund to the plaintiffs Rs. 70,000 
with simple interest at 6 per cent. per 
annum from the dateof the execution of 
the deed of further charge (Ex. 5), i. e. 
from August 14, 1919, till the date of the 
filing of the suit on April30, 1932, subject 
to the condition that the payments made 
by the defendant ¿nd his father towards 
this deed Ex. 5 shall lie seb off on the dates 
théy were made. - 

As regards the pcyment of the sum of 
Rs. 5,500 towards the principal sum due 
under the deed (Ex. 5), we order that it 
shall be taken as having been paid on 
December 31, 1924, as directed by the lower 
Court. 

- Interest ‘pendente lite’ and future interest 
will be calculated at 3 per cent. per annum 


on any sums that may be found due to- 


the plaintiffs after calculaticns have been 
made in accordance with the directions 
contained above. 

The plaintiffs’ suit for sale of the pro- 
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perty hypothecated under the deeds (Exs. 3 
and 5) is hereby dismissed. 

Finally, there remains for us to consider 
the question of costs. The plaintiffs’ suit 
for sale has been dismissed by us, and 
tke legal pleas raised by the defendant 
and embodied in issues Nos. 4 and 6 have 
been upheld by us, and the plaintiffs have 
been given only an equitable relief in 
respect of ihe amcunts actually advanced 
to the defendant's father. In these eir- 
cumstances, after giving the matter our 
most careful consideration, we think that 
the equities of the case wil] be met if we 


direct that each party should bear its 
own costs in both Couris, and we order ac- 
cordingly. 

D. Appeal dismissed. 


——— 


CALCUTTA HIGH COURT 
Criminal Revision Petition No. 301 of 
1935 
; July 10, 1935 
“LORT-WILLIAMS AND JACK, JJ. 
JOGA BIBI AND ANOTHER — AccUSED - 
PETITIONERS 
versus 
MESEL SHAIKH— COMPLAINANT — 
Oprosits Party. 

Muhammadan Law—Marriage — Ratification— 
Effect~Marriage not valid ab initio—Whether can 
be cured by ratification—Essentials of marriage— 
No evidence as to proposal and acceptance—Marriage, 
if legally proved to have taken place. 

Where it is proved that the marriage of a 
minor Muhammadan girl has been consummated 
and she has continued to live with her husband 
after attainment of puberty, this ratification will 
cure any lack of consent onthe purt of the legal 
guardian. But it cannot cure a marriage which wis 
not valid ab initio. 

- The legal essentials for a Muhammadan marriage 
are that there should be proposal made by or on 
behalf of one of the parties to the mariage and an 
acceptance of the proposal by or on behalf of the 
cther, in the presence and hearing of two male or 
one male and two female witneeses, who must be 
sare and adult Muhammadans. The proposal and 
dcceptance must both be expicssed at one meeting; 
a proposal made at one meeting andan acceptance 
made at anuther meeting do not constitute a valid 
marriage. Neither writing nor any 1eligious ceremony- 
is essential. Where there is no evidence as to any 
propesal having been made at the meeting or any 
aeceptance cf such proposal having been given on 
behalf cf the bride a valid mariage cannot be 
said to have beer legally proved to have taken place. 

Messrs. A. S. M. Akram, and Satis 
Chandra Munshi, for the Petitioner. 

Mr. Surajit Chandra Lahiri, for the 
Complainant Opposite Party. 


Lort-Williams, J.—In this case, a Rale 
was issued to show cause why the cone 
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Vicvions and sentences passed upon the 
_ Petitioners should not be set aside. They 
were charged under ss. 494 and 494 read 
with 109 of the Indian Penal Code. Jogu 
Bibi, the girl was charged with bigamy 
and Bhola Biswas, the man to whom it 
was alleged she was nika married, was 
charged with aiding and abetting. 

The evidence was that Jogu Bibi was legal- 
ly married to the complainant Mesel Shaikh 
in Jaistha, 1331 B.S. and from that date 
they lived as husband and wife for 
about 9or 10 years. The nika marriage 
was not denied. 

The sole question, therefore, was whe- 
ther the marriage of Jogu Bibito Mesel 
Shaikh was proved according to law. The 
first question turns upon the age of the 
girl at the time of the marriage to Mesel 
Shaikh. It seems clear from the evidence 
that she wasa minor at the time, that her 
father was dead and that her mother was the 
legal guardian. 

Both the Magistrate and the Sessions 
Judge came to the conclusion that the mar- 
riage had been legally proved and that it 
had been consummated and that Jogu Bibi 
had continued to live with Mesel after 
she had attained puberty and, therefore, 
had ratified the marriage. This ratifica- 
tion would cure any lack of consent on 
the part of the legal guardian. But it 
could not cure a marriage which was not 
valid ab initio. 

The evidence shows that the alleged 
marriage was conducted onthe verandah 
of Nekjan Bibi’s bari, the girl Jogu Bibi 
being “in an inner room. On the verandah 
were present the Molla on behalf of the 
bridegroom, a Ukil; on behalf of the 
bride and elso a number of male witnes- 
Ses. The complainant said that the mar- 
riage took place at Nekjan’s bari; that 
one Jubbar Khondkar officiated as Molla, 
who also officiated at the nika marriage 
between the accused, that Poran and 
Osman were witnesses to his marriage, 
that Innus Mondal was the Ukil, and that 
Nekjan and Jogu Bibi gave ejen which 
the Magistrate translated as meaning 
‘consent’. This evidence was corroborated 
by a number of witnesses, who also said 
that there was a wriling about the mar- 
riage, but that it was not registered. It 
was not signed by the complainant, nor 
did he put his thumb mark on it. One 
witness stated that Osman signed it on 
behalf of the bridegroom’s party. That 
document was not forthcoming at tke 
“prial Qpe witness denied that there was 
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any kabinnama or any other writing about 
the marriage, nor was there any payment 
by the complainant to the bride’s party. 
This was denied by the complainant who 
asserted that the payment was made and 
ornaments given. 

Now, the first point to consider is, what 
is the meaning of the word “ejen” which 
ihe Magistrate translated as ‘consent’. 
It seems to us obvious that by this “ejen” 
or ‘consent’ is meant the authority given 
by the bride or her mother to some one 
to act on her behalf. It is not necessary 
that any one should act on behalfof the 
bride or her legal guardian; but either 
the bride, or her legal guardian if she 
be a minor, or somebody on her behalf 
must enter into the marriage contract. 
Usually, this is done by appointing a 
Molla and a Ukil to act for the bridegroom 
andthe bride. In such circumstances, 
Ukil must be authorised by the bride or, 
if she be a minor, by her legal guardian 
to act for her. 

Now, the legal essentials for a Muham-, 

madan marriage are very simple. As 
stated in Mulla’s Muhammadan Law, 10th 
Edition, at page 175, the only essentials 
for a valid marriage are: 
“that there should be proposal made by or on 
behalf of one of the parties to the marriage and 
an acceptance of the proposal by or on behalf of the 
other, in the presence and hearing of two male 
or ons male and two female witnesses, who must 
be sane and adult Muhammadans. The proposal 
and acceptance must both be expressed at one 
meeting; a proposal made at one meeting and an 
acceptance made at another meeting do not con- 
stitute a valid marriage. Neither writing nor any 
religious ceremony is essential’. 

There can be no doubt, I think, tha! 
the word ejen appears as azin in sume 
dictionaries and in others as izn all 
meaning’ permission or ‘consent’ that is 
to say, they indicate the authority which 
must be given to some agent to act 
on behalf of the principal in contracting 
the marriage. It will be noticed from the 
description, which I have given of the 
evidence, that none of the witnesses spoke 
to any proposal having been made at 
the meeting oy any acceptance of such 
proposal having been given on behalf of 
the bride. It is possible that if the 
witnesses had been aware of the legal 
essentials of a Muhammadan marriage, 
they might have been able to say woe- 
ther, in fact, a proposal was made and 
an acceptance given at this meeting on 
the verandah. But as the evidence stands 
on the record, there is no evidence of any 
contract at all. In such circumstances: it 
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is clear that a valid marriage has not 
been legally proved to have taken 
place. 

The result is that there can be no 


conviction in this case. The convictions 


and sentences must, accordingly, be set 
aside and the fines, if paid, must be 
refunded. 


The accused petitioner No. 2, who is’ on 
bail, will be discharged from his bail 
bond. : 

The Rule is made absolute. 

Jack, J.—I agree. 

N. -Rule made absoulte. 


MADRAS HIGH COURT 
Appeal Against Order No. 321 of 1934 


and 
Civil Revision Petition No. 1106 of 1934 
December 17, 1935 
WADSWORTH, J. 
BANAKAR BASAPPA AND ANOTUER— 
APPELLANTS . . 


versus 
HANSJI GULABCHAND Firu— 


’ RESPONDENTS 
Civil Procedure Code (Act V of 1908), 0O. IX, r. 13 


—Provincial Insolvency Act (V of 1920), s. 75 (3)— 


Order refusing to set aside ex parte order of adjudi- 
cation in appeal, whether appealable. 


An order refusing to set aside an ex parte decree . 


in appeal isnot a proceeding in the appeal itself 
and, therefore, an order refusing to set aside. an 
ex porte order of adjudication made by a District 
Judge on appeal from an order made by a Subor- 
dinate Judge, ig appealable under g.75(3) of the 
Provincial Insolvency Act read with O. IX, r. 13, 
Civil Procedure Code. Venkata Narasimha Rao v. 
Hemadu Suryanarayana (1) and Salar Beg Sahed v. 
Karumanchi Kottayya (2), referred to. 

A. against the petition to revise the order 
of the District Court of Ballary, dated Oc- 
tober 16, 1933, and made in I. A. No. 438 
of 1933, inC. M. A. No. 15 of 1933 preferred 
against the order dated January 31, 1933, 
and made in I. P. No. 58 of 1932, on the 
file of the Court of the Temporary Subordi- 
nate Judge of Bellary. 

Mr. V. S. Narasimhachar, for the Appel- 
lants. 

Mr. A. Gopalackhari, for the Respond- 
ents. é 


Judgment.—The appellants in the Civil 
Miscellaneous Appeal who arethe petition- 
ers in the Civil Revision Petition attack an 
order refusing to set aside another order 
adjudicating the Ist appellant as an insol- 
vent, the 2nd appellant being one of the 
alienees in whose favour the  alienations 
challenged in the insolvency are made. 
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The adjudication was made by the learned 
District Judge in appeal reversing an order 
of the Subordinate Judge who dismissed the 
petition. 

It is argued that no appeal lies from an 
order under O. IX, r 13, Civil Procedure Code, 
read with s. 75 of the Provinc al Insolvency 
Act, on the ground that the order now “under 
appeal is really itself an appellate order of 
the District Judge. It seems to me ihat 
this contention is not tenable. Sub-s. 3 of 
g.75 of the Provincial Insolvency Act 
reads: 

“Any such person aggrieved by any other order 
made bya District Court otherwiss than in appeal 
from anorder made by a Subordinate Court may 


appeal to the High Court by leave of the District 
Court or of the High Court.” 


It may possibly have been the intention 
underlying this provision that it should 
apply oniy to orders of the District Court 
in the exercise of its original jurisdiction, 
but that is not what the section says, I 
do not think if can be contended that the 
order refusing to set aside an ex parte order 
in appealis itself an order in appeal, 
though it might be contended that itis an 
order passed in the exercise of the appellate 
jurisdiction of the District Court. I have 
been referred to two decisions Venkata 
Narasimha Rao v. Hemadu Suryanarayana 
(1) and Salar Beg Saheb v. Karumanehi 
Koitaya (2) to the effect that a proceeding 
under O. IX, r. 18, isnot a proceeding in 
the suit but quite independent of the suit, 
the suit itself having been disposed of. On 
the analogy of these rulings it must be held 
that ə proceeding under O. IA, r. 13 to set 
aside an ex parte decree in appeal is not 
a proceeding in the appeal, the appealitself 
having terminated. I, therefore, hold that 
an appeal does Jie. 

On the merits it appears that only one 
notice was sent to the appellants of the pro- 
ceedings before the District Court. This 
notice purporis to have been affixed to their 


‘houses on information that they were absent 


in various places. There is a discrepancy 
between the information as embodicd in the 
affidavit sworn before the Deputy Nazir and 
as embodied in the returnitself. This dis- 
crepancy may be due to no more than carce- 
lessness. A more serious contention is that 
whereas the appellants swear in an affidavit 
that they had not heen absent at the places 
alleged and on the date alleged and that 
there had been no proper affixture, there 


(1) 23 L W 403; 92 Ind, Cas, 802; 50M L 375; At 
R 1926 Mad 3285. 
5 (2) 23 L W 538; 91 Ind. Cas. 15); AIR 1926 Mad. 
54, 
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was no evidence contra other than the 
written affidavit of the process-server sworn 
before the Deputy Nazir. No doubt that 
affidavit is admissible in evidence and in 
the absence of contest it would normally be 
considered sufficientevidence of the regu- 
larity of the proceedings. But when the 
parties concerned deny the fact of service it 
is, in my opinion, desirable that at any rate 
the process-server who purports to have 
served the notice should be put into the wit- 
ness-box and that those who deny service 
should have been given an opportunity of 
cross-examination. It is also pointed out 
that the learned District Judge has not him- 
self or by deputy made any declaration 
that cervice was sufficient. It does not seem 
prima facie likely that the present appel- 
Jants would have wilfully absented them- 
selves. It istrue that the Ist appellant 
allowed the petition to proceedex parte in 
the original Court, but the petition for his 
adjudication having been dismissed, there 
was a prima facie likelihood that he would 
have tried to retain the position which had 
resulted from the dismissal of the petition. 
The learned District Judge refused to go 
into the application of the 2nd appellant, the 
alienee. I am not sure that this was a cor- 
rect procedure, for the alienee having been 
made aparty to the insolvency petition 
which attacked his alienation, it was at least 
arguable that the decision in that matter 
would operate as res judicata against him. 
Tn such circumstances though he might have 
a right of appeal, the matter coming under 
s. 4 of the Provincial Insolvency Act, I see 
no reason to deny him the right of applica- 
tion to set aside the ex parte order by which 
he had been adversely affected. Since the 
allegation that the appellants had notice 
depends entirely on a single return unsup- 
ported by oral evidence and gaining very 
little support from circumstantial evidence, 
I am of opinion that the learned District 
Judge would have been well advised to have 
set aside the ex parte order and given the 
appellants an opportunity of stating their 
case. 

In the result, therefore, the appeal is al- 
lowed arid the ex parte order is set aside 
and the District Judge is directed to restore 
the appeal to his file and dispose of it on 
its merits. The respondents will pay the 
costs of the appellants here and in the Court 
below. 

No orders are necessary on the connected 
Civil Revision Petition. 

A Appeal allowed. 


6. P. KHIN MAUNG v. AU EU wa (RANG) 


16410 
RANGOON HIGH COURT 
Full Bench 
Criminal Reference No. 64 of 1936 
July 20, 1936 
RoBERTS, C. J.. BaGULEY AND 
Leaca, JJ. 
C. P. KHIN MAUNG—Aprp Licant 
versus 


AU EU WA AND ANOTAER —OPPOSITE PARTY. 

Government of India Act, 1919, (9 & 10 Geo. V, Ch. 
101), s. 72-D (7)—Burma Legislative Council Rules, 
r.2—Burma Legislative Council Standing Orders, s.-4 
—Member of Council asking question under r. 8 and 
s. 4—Whether entitled to absolute privilege—De- 
famatory question—Person defamed, if can take 
proceedings in Court—‘By reason of his speech or 
vote’ in s. 72-D (7)—Meaning of. 

When a member of the Burma Legislative Coun- 
cil asks a question under r. 8 of the Burma Legis- 
lative Council Rules and s. 4 of the Burma Legis- 
lative Council Standing Orders, he is entitled to 
absolute privilege in respect thereof in the sense 
that no proceedings can be taken against him in 
any Court in respect of any statement made in the 
question. [p. 960, col. 2; p. 961, col. 1 | 

The phrase “by reason of his speech or vote” 
in s. 72-D, sub-s. (7), Government of India Act, 
includes any utterance of the vocal organs made at 
any time in any such Council, and there is nothing 
to confine it to the mere formal discourses which 
form part of debate. If the legislature had desired 
to narrow down the privilege which it has accorded . 
to members of the Council in the exercise of their 
duties apt words could have been found to indicate 
the restricted sense in which the privilege was to 
be bestowed. [p. 961, col. 2.] 

Per Baguley, J.—Any oral statement made by a 
member of the Legislative Council in the House 
during the course of the sittings, which forms part 
of the proceedings of the Council and appertains 
to the business of the Council at the time it was 
made, must be regarded as “his speech” in the. 
Council and is, therefore, protected by the second 
portion of s. 72-D (7), Government of India Act. 
Lp. 962, col. 2) 

Per Leach, J.~Where a member asks a question 
which is defamatory of another, the fact that the 
privilege of asking questions may be abused and 
improper questions allowed to be put as the result 
of want of experience or through oversight in no 
way affects the legal position. The Government of 
India Act gives absolute immunity for. everything 
said in the Council and no proceedings can be taken 
against him, [p. 964, col. 1.] i 

Mr. U Thein Maung, for C. P. Khin 
Maung. ‘ 

Mr. U Kyaw Zan, for Au Eu Wa. 

Mr. U Tun Byu, amicus curiae. 

Mr. U Ba Dun, for the President of the 
Burma Legislative Council. 

Opinion. 

Roberts, ©. J.—This is a reference 
made to us by Dunkley, J. under r. 12° 
of the Appellate Side Rules (Criminal) of 
the High Court in the following terms: 

“When a member of the Burma Legislative ' 
Council asks a question under r. 8 cf the 
Burma Legislative Council Rules and s. 4 of the 
Burma Legislative Council Standing Orders, is he 
entitled to absolute privilege in respegt thereof in 
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the sense that no proceedings can be taken against 
him in any Court in respect of any statement 
Made in the question ?” 


The reference arises from an application 
in Criminal Revision tothe learned Judge 
Praying that an order of the Western 
Sub-Divisional Magistrate of Rangoon 
directing process to issue against one C. K. 
Khin Maung should be sat aside and a 
complaint laid against him under s. 500, 
Indian Penal Code, should be dismissed. 
The matter raised is one of great impor- 
tance and we have taken time to consider 
our judgments. Section 500, Indian Penal 
Code, punishes the offence of defamation 
which is fully defined in the preceding 
s. 499 ond the criminal law as to de- 
famaticn in British India is contained 
primarily in those two sections, but so far 
as defamatory words uttered within the 
Legislative Council are concerned it is also 
expressly dealt with in s. 72-D, Govern- 

-ment of India Act, 1919. Section 72 of 

the Act deals with ihe business and pro- 
cedure in the Governors’ Legislative 
Councils including that of Burma, and by 
sub-s. 7 it is enacted as follows: 
. “Subject to the rules and standing orders 
affecting the Council there shall be freedom of speech 
in the Governors’ Legislative Council. No person 
shall be liable to any proceedings in any Court 
by reason of hls speech or vote in any such Council 
or by reason of anything contained in any official 
report of the proceedings of any such Council.” 

The applicant asked in the Legislalive 
Council a question for oral reply in the 
following terms: 

“Is Government aware that gambling dens under 
the name of Chinese Clubs and opium and coccaine 


smuggling on large scale are done by Aw Yu Wah 
alias Aw Yu Sin of 59, 18th Street ?” 


The mode of asking it was by the mem- 
ber rising in his place and uttering a 
number corresponding to that on the 
numbered list of questions for oral answer, 
2 practice similar to that in the House of 
Commons at Westminster. The question 
was prima facie highly defamatory of the 
respondent and the matter for our deci- 
sion ia whether absolute privilege must 
be accorded to it by vritue of s. 72-D (7), 
Government of India Act, which I have 
just read. Jt is clear from the sub-section 
that if the allegation had formed part of 
a speech in the course of a debate it would 
_be absolutely privileged. 


The suggestion is, however, made that 
although by"the clear words of the Act 
“No person shall be liable to any pro- 
ceedings in®?any Court by reason of his 
speech or vote in any such Council” this 
provision excludes questions by reason of 
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the fact that the standing orders as they 
are bound to do, contain special provisions 
as to the putting of questions apart from 
those relating to process of actual debate. I 
am unable to follow this contention. The 
phrase “by reason of his speech or vole” 
appears to me to include any utterance of 
the vocal organs made at any time in 
any such Council, and I see nothing to 
confine jit to the mere formal discourses 
which form part of debate. Ii the legis- 
lature had desired to narrow down the 
privilege which it has accorded to mem- 
bers of the Council in the exercise of their 
duties, apt words could have been found 
to indicate the restricted sense in which 
the privilege was to be bestowed. 

It would be extraordinary indeed if it 
were intended that a member should have 
immunity for his considered orations and 
might defame whom he pleased in a 
speech, whilst by asking a question em- 
bodying the same defamatory matter, he 
were to be liable to be subject to process 
in the Courts. And in my judgment the 
latter sentence of sub-s. 7 is conclusive 
in the matter. I need not pause to con- 
sider the rules of the Legislative Council 
since they do not deal with the question 
of defamation, as such, in any way. But 
as regards the standing orders I have 
come to the conclusion that these are 
regulations for the procedure of the Coun- 
cil from within; and though they affect 
the rights of each member and his 
liability to the disciplinary sanctions 
which can be imposed within the Council, 
and to that extent may curtail freedom 
of speech in cases where freedom might 
be apt to degenerate with license, they do 
not alter the substantive rights of mem- 
bers either collectively or individually in 
relation to the community at large. 

If the words “subject to the rules and 
standing orders affecting the Council” were 
not inserted, it might be said that freedom 
of specch meant that any number of per- 
sons could speak simultaneously or ask 
questions framed without the least regard 
for the proprieties on any topic over which 
their fancy ranged. Tho words are there 
because to ensure real freedom of speceh 
regulations must be framed for orderly 
procedure and for the performace of the 
Council's business. The second sentence 
thus appears to ma to be explanatory of 
the first in enacting as it does that im- 
munity is granted to the speech or vote 
of any member so far as proczedings in 
any Court are concered. But the Council] 
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may in the- exercise of its own disciplinary 
powers make rules to ensure that order 
shall accompany freedom of speech, and 
Standing O. XVII expressly gives power 
to the President to deal with such dis- 
order as may arise. In relation to oral 
defamatory matter within the Council, 
sub-s. 7 of s. 72-D of the Act, appears 
to me to grant unqualified and absolute 
privilege from proceedings in any Court 
of law. 

The Council's standing orders in fact 
say that the President shall decide whe- 
ther a question is or is not admissible. 
If, in defiance of the President’s ruling, a 
question is put which is inadmissible whe- 
ther because it is defamatory or for any 
other reason specified in the standing 
orders, the President has power to act 
under Standing O. XVII. If the President 
chooses under Standing O. XXX to 
decide that a question is admisible, the 
Courts of law will not examine whether 
this decision was in consonance with Stand- 
ing O. XXVIII, in other words whether 
the President ought to have admitted the 
question or not. 

‘The learned Judge who made this re- 
ference and from whose opinion I venture 
_ to differ only after careful study and with 
great regret felt that a difficulty arose 
from Standing O. XXVIII (3) which pro- 
vides that no question shall be asked if it 
contains a statement by a member unless 
he made himself responsible for the accu- 
racy of the statement. This enjoins upon 
the member a course of conduct, and in 
my opinion, it means only this, that he 
shall give his assurance to the President 
if need be that he has checked the 
sources of his information. The learned 
Judge asks himself to whom is the mem- 
ber responsible, and concludes that it 
must be to the public at large. In one 
sense, that of being obliged to prove to 
the satisfaction of the President that .the 
statement is accurate before the question 
can be put, he is responsible to the Pre- 
sident and to the Council; in another and 
mote figurative sense he may, it is true, be 
morally responsible to those whom he is 
selected to represent; but the more res- 
tricted sense of legal responsibility to the 
Courts of law is not, in my View, con- 
templated at all by this sub-order. 

The words are obviously borrowed 
from British Parliamentary Practice (see 
Erskine May, Edn. 18, at p. 243) and 
clearly import a duty from members to 
the Council analogous to that cast upon 
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each member of the House of Commons 


to the body of which he is a member and 
remote from his duty as 2 private person 


to the public at large. I would, there-- 
fore, answer the question in the affir- 
mative, 


Baguley, J.—This reference arises out 
of a complaint filed by the present res- 
pondent against the applicant charging 
him with defamation. The complaint states 
that in the course of the Session of the 
Burma Legislative Council “the accused got 
up and asked the two following questions” 
and the defamation complained of is con- 
tained in the questions. When the re- 
ference was argued before us I asked the 
respondent's Advocate and he said that 
it was the statement made when the ques- 
tion was being asked in the House which 
was the subject of the complaint. 

my opinion, any oral statement 
made by a member of the Legislative 
Council in the House during the course 
of the sittings, which forms part of the 
proceedings of the Council and appertains 
to the business of the Council at the 
time it was made, must be regarded as 
“his speech” in the Council and is, 
therefore, protected by the second_por- 
tion of s. 72-D (7), Government of India 
Act. I, therefore, agree that, the answer 
to the reference must be in the afr- : 
mative. 

Leach, J.—The privilege of freedom of 
speech wasclaimed by Parliament in the . 
earliest days. From time to time the claim 
met with resistance, but whenever it did it , 
was pressed with renewed vigour. As. 
Parliament established itself, it carried 
with it the right of debate, uptrammelled 
by outside considerations, and the pri- 
vilege has long been recognized as forming 
part of the law of Great Britain. But the 
Burma Legislative Council is an institu- 
recent creation, and, therefore, 
cannot base the claim to the privilege of 
free speech on  long-establiscd right. 
What rights it possesses must be statutory 
and inquiry in this direction begins and 
ends with thc Government of India 
Act. A 

The most important provisions of that 
enactment, so far as the present reference 
is concerned, are to be found in s. 72-D, 
sub-s. (7), which states that there shall be 
freedom of speech subject tothe rules and 
standing orders affecting the Council,and - 
ihat no person shall be liable to be brought 
before any Oourt by reason of his speech 
or vote or by reason of anything contain: 
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ed in any official report of the proceedings. 
Sub-section (1) of the same section says 
that the provisions contained in tke section 
shall have effect with respect to business 
and procedure in the Council. Therefore, 
the provisions of sub-s. (7) apply both to 
business and procedure. The same section 
authorises the making of rules and 
standing “orders. The provisions with 
regard fo rules are to be found in 
sub-s. (5) and with regard to standing 
orders in sub-s. (6). Those sub-sections 
read as follows : 

5. “Provisions may be made by rule under this 
Act for the purpose of carrying into effect the 
foregoing provisions of this section and for regu- 
lating the course of business in the Council, and 
as to the persons to presideover meetings thereof 
in the absence of the President and Deputy Presi- 
dent, and the preservation of order at meetings; 
and the rules may provide for the numbers of 


members required to constitute ua quorum and 
for prohibiting or regulating the asking of ques- 


tions and the discussion of any subject specified: 


in the rules. 

6. Standing orders may be made providing for 
the conduct of business and the procedure to be 
followed in the Council, in so far as these matters 
are not provided for by rules made under this 
Act. The first standing orders shall be made by 
the Governor-in-Council, but may, subject to the 
qssent of the Governor, be altered by the local 
legislatures, Any standing order made as aforesaid 
which is repugnant to the provisions of any 
rules made under this Act, shall, to the extent, 
an repugnancy but not otherwise, be 
void, 

It will be observed that any standing 
order which is repugnant to any rule 
made under the Act is to the extent of the 
repugnancy void, Turning to the rules, 
we find that r.7 provides that the Presi- 
dent may, within the period of notice, 
disallow any question or any part of a 
question on the ground that it relates to a 
matter which is not primarily the con- 


cern of the Local Government, and if he’ 


does so, the question of part of the question 


shall not be placed on the list of questions, 


Rule 8 reads as follows : 

‘“(I1) Subject to the provisions of any notification 
issued by the Governor-General in Council under 
the provisions of sub-s, (2) of s. 52-A, Government 
of India Act, declaring any territory to be a 
‘backward tract’ a question may hbeasked for the 
purpose of obtaining information on a matter of 
the 


public concern within special cognix 
sance of the member to whom it is ad- 
dressed :” 

“Provided that no question shall ba asked in 


regard to any of the following subjects, namely : 
(i) any matter affecting the relations of His 
Majesty's Government or of the Government of 
India, or of the Governor or the Governor-in- 
Council, with any Foreign State; (iz) any matter 
affecting the relations of any of the foregoing 
authorities with any Princes or Chief under the 
pugerainty of His Majesty, or relating to the 
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affairs of any such Prince or Ohief or to the ad- 
ministration cf the territory of any such Prince 
or Chief; and (zi) any matter which is under 
adjudication by a Court of law _ having juris- 
diction in any part of His Majesty's Domi- 
nions.” A 

(2) “If any doubt arises whether any question 
is or is not within the restrictions imposed by sub- 
r. (1), the Governor shall decide the point, and his 
decision shall be final.” f 

These are the only rules which have 
bearing on the subject-matter of a question, 
and there is nothing contained in them 
which prohibits a member putting a ques- 
tion of the nature of the one which has 
given rise to this reference. The provi- 
sions of the standing orders with regard to 
questions by members of the Council are to 
be found incls. 27 to 38 inclusive. It is 
only necessary to quote two of these 
standing orders, namely Nos. 28 and 30, 
which are in the following terms: 

28. “No question may be asked which does not 
satisfy the following conditions, namely; (1) It 
shall be so framed as to be merely a request for 
information; (2) it must not{bringin any name or 
statement not strictly necessary to make the ques- 
tion intelligible; (8) if it contains a statement 
by the member himself the member asking it 
must make himself of responsible for the accuracy 
of the statements ;(4) it must not contain arguments, 
inferences, ironical expressions or defamatory state- 
thents ; (5) it must not ask for an expression 
of opinion or the solution of a hypothetical 
proposition ; (6) itmust notreferto the character 
or conduct of any person except in his official or 
public capacity; (7) it must not be of excessive 
length.” f 

30. “The President shall decide whether a ques- 
tion is or is not admissible and may disallow sny ques- 
tion when in his opinion it is an abuse of the right of 
questioning or calculated to obstruct or preju- 
dicially affect the proceduro of the Council, or 


is in contravention of tbese standing orders; 
and the President shall disallow any question 
which contravenes the rules as to the subject- 


matter of questions.” 

The duty of deciding whether a particular 
question offends against the standing 
orders, therefore falls on the President, 
and if it does offend, it is his duty to dis- 
allow it. The question to which the respon- 
dent objects obviously offends against the 
standing orders, but in my opinion this 
does not destroy the privilege of freedom 
of speech in the Council]. The standing 
orders do not form part of the Act and, 
consequently, cannot affect a right declar- 
ed therein. Much has been said of the 
words “subject to the rules and standing 
orders affecting the Council” which appear 
at the beginning of sub-s. (7) of 
s. 72-D, but there is nothing in the rules 
which affects the right to put the offending 
question and the standing orders can- 
not override the Act. The standing orders 
are intended to regulate the conduct of busj« 
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the Chamber and nothing more. The fact 
that the standing orders insist that a 
‘member asking a queslion shall be res- 
ponsible for the accuracy of any state- 
ment ccntained therein does not imply 
‘that he can be made answerable in a Court 
of law if there is inaccuracy. Section 72-D 
(7) says definitely that he shall not bs 
answerable in a Court of law. I entirely 
agree with the remarks of the learned 
Chief Justice with regard to the meaning 
to be attached to ihe word “speech” as 
used in the section. If the word did not 
include anything but a formal speech, it 
would mean that a member would be 
immune in respect of remarks made by 
him when speaking on a motion cr dis- 
cussing the provisions of a bill, but ke 
would not beimmuneif during a debate 
he happened to interrupt and utter a defa- 
matory remarks. 

I consider that it is very regrettable 
that the standing orders were not followed 
with regardto the question complained of. 
The question is, on the face of it defama- 
tory, and the respondent finds the Court 
closed to him. Butthe factthat the pri- 
vilege of asking questions may be abused 
and improper questions allowed to be put 
asthe result of want of experience or 
through oversight in no way affects the 
legal position. The answer to the ques- 
tion propounded depends on whether the 
Act gives absolute immunity for every- 
thing said in the Council, and, in my 
opinion, it does. Therefore, I agree that 
the question should be answered in the 
affirmative. 

N, Reference answered. 
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_ NAGPUR HIGH COURT. 
Oriminal Appeal No. 31 of 1936 
March 10, 1936 
GRILLE AND QRURR, JJ, 
Musammat JAMUNJA— APPELLANT 
. versus 
EMPEROR—Responpent 
Evidénce Act (I of 1872), ss. 27, 114, 8— Arrest of 
ccused before his going tospot from which articles 
are dug out but not when giving inf ormation—Accused, 
whether can be deemed to be in Police custody—S. 27, 
scope of—Whole of statement leading to discovery, 
if admissible~Stolen property~ Possession not 
explained—Presumption—Murder of child and orna- 
ments stolen—Spot of hiding ornaments shown and 
ornaments dug out—Conduct ‘of accused, relevancy— 
Penal Code (Act XLV of 1860), ss. 302, 392—Convic- 
tion under ss. 302 and 392—Separate Sentences should 
be passed—Criminal {rial~Sentence—Age and sex of 
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accused convicted of child-murder for ornaments 
—Haxtenuating circumstances. 

Even ifthe accused is not formally arrested at the 
time when he gave the information, he is obvious- 
ly, for all practical purpos:s, in Polic2 custody, 
where it is proved that he was arrested before he 
went to ths spot from which the ornaments alleged 
tohave been stolen from the child murdered, have 
been dug out. Mrs. M. F. Rego v. Emperor (1), 
followed. [p. 966, col 1.) 

Section 27, Evidence Act, is am enabling section 
providing an exception tothe previous ones, which 
exclude confessions made to orin presence of the 
Police. Ifthe conditions of the section are fulfilled, 
16 allows even s confession to be proved. If an 
accused makes a statement which is admissible under 
s. 27, the whole of the statement which leads to the 
discovery ofthe stolen property is admissible and 
sentences should not be cutup so asto reduce the 
statements only to the actual words which the ac- 
cused may use to express the fact that he has hidden, 
the properties, Phulna Lodhi v. Emperor (2), Magan- 
lal v. Emperor (3) and Sogaimuthu Padayachi vw 
Emperor (4), referred to. [p. 966, col. 2.7 

When the unexplained possession of articles is the 
only circumstance appearing inthe evidence agains’ 


.the accused, it is not sufficient to warrant a presump- 


tion of complicityin murder. Raghunath v. Emperor 
5) ie Inre Kallam Narayana (8), referred to. 
ibid] ` 

Where the accused gives information which leads to 
discoveily, and the exact spot where the ornaments 
are buried is shown, and they are dug out from 
there, the question is not so much whether the ac _ 
cused was in physical possession ofthe ornaments, 
but the important point is rather thatthe circum- 
stances and the conduct of the accused point clearly 
to his knowledge of the exact spot where the or- 
maments were, and in the absence ofany explana- 
tion, the reasonable inference is that he put them 
there himself, such conduct is admissibl: under s. 8 
of the Evidence Act and this fact, taken along with 
other evidence of his being scen with the deceased, 
is sufficient to warrant a presumption of complicity 
in murder. [p. 987, col. 1.] 

When a person is convicted of murder and also 
of robbing the ornaments of the murdered, and a 
conviction under s. 3892, is recorded, separate sen- 
tenc2s should be imposed on the accused. [p. 984, col, 2.] 

The age and sex of the accused convicted oi 
murder and the fact that she has recently been deli- 
vered in jail may be taken into account by the 
Local Government but these circumstances will not 
have any weight with Court and the revolting 
crime of murdeting a child for the sake of its 
ornaments should be punished by ths penalty of, 
death, [p. 967, col. 1] 

Mr. V.N. Heriekar, for the Appellant. 

Mr. W. R. Puranik, for the Crown. 

Judgment.—The appellant in this case 
MusammatJamunia, wife of Partap, Lohar 
of Khajuria, has heen sentenced to death by 
the Additional Sessions Judge, Saugor, for 
murdering agirl, 12 years old, Jayabai, 
daughter of Pannalal Bania of Malthone. 
She was also convicted of robbing Jayabai 
of her ornaments at the time of murdering 
her and a conviction unders. 392, Indian 
Penal Codc, was recorded although no 
Separate penalty wes passed. We have 
already pcinted out this to same Additional 
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. SessionsJ udge in a recent case, the advisabi- 


lity of imposing separate sentences in such 
cases. 


According to the prosecution this little” 


- girl disappeared from Khajuria on Tuesday, 
November 12, 1935, and must have been 
murdered cn the same day. The events 
leading up to the disappearance are hard- 
ly in dispute. She-had been brought to 
Khajuria by her father Pannalal Bania 
who had business there, a few days before 
Diwali, and was staying atthe house of 
his Bataidar, Umrao Singh, P. W. No. 25. 
On October 29, 1935, she was taken by her 
father to visit her maternal uncle Chhalo- 

nelol, P. W. No. 29, at -Pandho, a village 
‘ one mile distant. He left her there and 
visited other villages in connection with his 
business. After staying 12 days at Pandho 
Jayabaj herself returned to Khajuria on 
Saturday, November 9, along with Dwarka 
Prasad, P. W. No.3. She again stayed at 
Umrao Singh’s house. On Tuesday, after 
having bathed at anala, she had meals, 
and borrowing a comb from Umrao Singh’s 
mother she went to the house of Musammat 
Ganeshi, P. W. No. 28, to have her hair dress- 
ed. When she arrived there, she was accom- 
panied by the accused whose house is close 
lo that of Musammat Ganeshi. The latter 
dressed Jamunia’s hair, but was called 
away by her husband. She was not able 
to perform the same office toJayabai. This 
same witness sometime after noon saw 
Jayabai and Jamunia crossing the stream 
and going in the direction of Mudia-Dehra. 
The two were also seen together by Moti- 
singh, P. W. No.4, at the corner of one 
Gora’s house and three other witnesses 
Halka, P. W. No. 5, Meghu, P. W. No. 6, 
Musammat Sona, P. W. No. 7, speak to seek- 
ing them going along together by the 
Mudia-Dehra way. These witnesses prove 
that Jayabai was wearing a dhoti and a 
laced polka, that her hair was loose and 
that she was wearing four silver ornaments, 
Todal, Bankey, Chura and Khangoria, 
and a glass bangle on each hand. Musam- 
mat Jayabai was not seen again, but two 
witnesses, namely Ranjan, P. W. No. 8 and 
Garaibahu P. W. No.9, met the accused 
returning to the village, Ranjan, P. W.No.8 
says that Jamunia came up to hera little 
before sunset from the side of Mudia- 
Dehra while she was cutting grass. The 
accused wastremblingand asked the wit- 
ness whether she would go home. Ranjan 
refused and asked the accused why she was 
trembling and got the reply that she had 
fallen into a pit. Then the accused went 


JAMUNIA v. EMPEROR (NAGI) 


965 


away towards the basti. She was noticed by 
Garaibahu, P. W. No 9, as she entered the 
outskirts of the village. 

The girl's disappearance was reported a 
the Police station on November 16, 1935 
and a search wes mide, but no trace was 
found until the 18th waen a skull and some 
other bones were found lying about a mile 
from Khajuria village near the way to 
Madia-Dehra. Pieces of dhoti and polka 
smeared with blood, a yellow bangle and 
four pieces of green bangle were found 
close by. The Civil Surgeon reported that 
the skull was probably that of a female 
about 12 years old. Asthe girl was last 
seen in this direction and as no one else 
was reported missing, the evidence of 
identification seems to justify the conclusion 
that the remains were those of the girl and 
that shehad met her death by foul means. 
This conclusion receives corroboration from 
the recovery of the ornaments which she 
is proved to have been wearing. They 
had been buried in the field ofthe accus- 
ed's brother Gora at point No. 13 on the map 
which is a little off the track between the 
two villages and about half way between 
Khajuria and the spot where the remains 


were found. These ornaments were Tre- 
corered at the instance of the accused. 
They have been identified to belong to 


Jayabai and it is proved that the pair of 
Bankey (Art. B), the Chura (Art. C) and the 
Hash (Art. D) were stained with human 
blood. On further information given by 
the accused a scythe (Art. J}and a pair 
of shoes ‘Art. K) were recovered from ber 
brother's house. Article K is proved to be 
stained with human blood. Article J was 
also blood-stained, but the mature of the 
blood on it could not be determined. 
Human blood was also found on the dhoti, 
polka and clods of earth seized on the spot. 

The accused denied entirely the truth of 
all of the points brought out in the evidence 
against her, except that she admitted that 
the scythe and the shoes belonged to her. 
She denied making discovery of any articles 
and explained the blood on her shoes by 
saying it might have come from a boil 
which she had on her leg. Twoof the as- 
sessors found her guilty both of murder and 
robbery and the third assessor would convict 
her of robbery only. 

The appellant's learned Counsel contends 
that the evidence on record is insufficien* 
to sustain a conviction. It is somewhat 
faintly arguedthat the witnesses who say 
they saw the girl and the accused going 
along together may have been mistaken. 
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It is not said that they have deliberately 
given false evidence, and in fact, no reason 
has been brought out as to why they should. 


It is only suggested that Halka, P. W. No.. 
` 5, for instance, could not have identified the ` 


‘girl from where he was, which was some 
220 yards away, especially asthe girl was 
_& stranger to the village. But she had 
_been there for some days, and in a small 
‘village people are quick to observe strang- 
ers. Wedonotthink it possible that all 
these witnesses could have been mistaken 
‘and we feel bound to accept their evidence. 
Two points in the deposition of Motisingh, 
P. W. No. 4, are seized upon, that he was 
going to answer the call of nature at an 
unusual time and that he had no lote with 
him. The explanation appears in the cross- 
examination itself. His stomach was out 
‘of order and ashe went to the side of a 
nala to relieve himself, he evidently chose 
‘to dispense with a lota. 

The evidence about the recovery of the 
ornaments is also attacked. It is said that 
the accused wasnotin the custody of the 
Police at the time. It is clearly proved that 
she had been arrested before she went to 
the field. Evenif she was not formally 
arrested at the time when she gave the in- 
formation, she was obviously, for all practi- 
cal purposes, in Police custody, as has been 
held in Mrs. M. P. Rego v. Emperor (1). 

The next argument is that s. 27 of the 
Evidence Act is inapplicable as the Sub- 
Inspector hasnot proved what statement 
was mace by the accused leading to the dis- 
covery of the ornaments. The learned Judge 
as a matter of fact, does not purport to make 
use of s. 27 at all. He relies on the actual 
recovery itself as showing knowledge and 
possession. At the same time we are ata 
loss to understand why the statement which 
the accused made about the ornaments on 
the previous evening does not appear in 
the Sub-Inspector’s evidence. We have 
noticed in another case also:what seems to be 
a tendency to avoid the use of s. 27. This 
may bedue to a misapprehension about 
the import of certain Nagpur rulings. The 
most recent reported case Phulna Lodhi v. 
Emperor (2) condemns the practice of prov- 
ing the recovery of common articles, such 
as laihis, which are not shown to have had 
any connection with the crime ; but where 


1) 29 NL R 251 atp. 265; 143 Ind. Cas. 17; Ind. 
Rul. (1933) Nag. 1538; 34 Or.L J 505; A IR 1933 
Nag. 136; (1933) Cr. Cas. 610. 

(2) 31 NLR 256; 161 Ind. Cas. 8; 18N L J 116; 
A 1R1936 Nag. 23; (1936) Or. Cas. 130; 8 RN 207; 
27 Or. L J 460. 


4 JAMUNIA V. EMPEROR (NAG.) 


< become applicable. 


16410 


some connection can be inferred, for in- 
Stance, by the finding of blood-stains on 
the weapons, then the section does 
Courts should remem- 
ber thatit is an enabling section, provid- 
ing an exception to the previous ones, 
which exclude confessions made to or in 
presence of the Police. If the conditions 
of the section are fulfilled, it allows even a 
confession to be proved. The scope of the 
Statements admissible in the section has 
been adverted to in Maganlal v. Emperor 
(3). In the present case, however, one 


.witness does prove the accused's statement 


and it can be taken into account against 
her. Jagannath, P. W. No. 27, deposes as 
follows : 

“On Wednesday the accused was 
arrested. She said she would recover Musammat 
Jayabai's ornaments from the field of Gora.” 

The evidence further shows that the 
ornaments were buried halfa cubit deep 


and that she herself dug them up. But 


evening 


‘it is said that the discovery was madein an 


open field accessible to anyone and 
that the ornaments cannot be said to have 
been in Jamunia's possession. The case of 
Sogaimuthu Padayachi v. Emperor (4), is re- 
lied on. That case, it may be observed in 
passing, reinforces what we have said 
above about the proper use of gs. 27 
of the Evidence Act. At p. 294* it is held : 

“Tf an accused makes a statement which is ad- 
missible under s. 27, the whole of the statement 
which leads to the discovery of the stolen property 
is admissible and santencas should not be cut up 
soas to reduc3 the statemants only tothe actual 
words which the accused may use to express the 
fact that he has hidden the properties,” 

Again at pp. 280 and 281* of the same 
ruling it was pointed out that the question 
put bya Police Officer and the answer 
given by the accused must, if necessary, 
be taken together. But the case was quot- 
ed by Counsel for the other proposition in 
it that unexpleined possession of stolen 
property is not enough to warrant a con- 
viction. That, however, is clearly said to 
be when the unexplained possession is the 
only circumstance appearing in the evi- 
dence against the accused. It was so held 
in Raghunath v. Emperor (5), and weae- 
cept the principle there enunciated. The 
principle is really stated in a slightly differ- 


(3) 30 NLR 269 at p. 281; 150 Ind. Cus, 623; 
(1934) Or. Cas. 276; A I R 193: Nag. 71;7 RN 10; 35 
Cr. L J 1097. 

(4) 50 M 274; 93 Ind. Caz. 42; A IR 1926 Mad. 638; 
27 Cr. L J 394. 

(5) 23N LR 62; 89 Ind. Cas. 516; 26 Cr. L J 1380; 
A IR 1926 Nag. 119. 
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ent form in Inve Kallam Narayana (6). 
where it is said that a presumption of 
complicity in murder can be drawn from 
such possession of property if it appears 
reasonable in all the circumstances of the 
case. 

The question is not so much whether the 
accused wasin physical possession of the 
ornaments buried in the field, though, as 
‘amatter of fact, a person who ‘buries 
treasure in a spot unknown to others is 
really in possession of it whether it isin a 
field or in hisown house. The important 
‘point is rather that the circumstances and 
-the conduct of the accused point clearly to 
-her knowledge of the exact spot where the 
Ornaments were, and in the absence of 
any explanation, the reasonable inference 
is that she put them there herself, Such 
conduct is admissible under s. 8 of the 
Evidence Act; see Emperor v. Misri (7) 
.This fact alsois not to be taken alone, but 
must be taken in conjunction with the 
evidence of her being seen with the girl not 
far away, and the evidence showing that 
the girl must have been murdered a few 
hundred yards off. The finding of blood- 
Stains on the shoes and scythe fit in with 
the rest of the prosecution case, but in 
themselves are of little cogency, because 
those on the scythe are not proved to be of 
human source, and those on the shoes may 
just possibly have come from the boil from 
which the accused was suffering. However, 
leaving these articles out of account, there 
is ample evidence and indications in the 
case to justify the conviction, and we have 
no hesitation in upholding it. 

: There are noextenuating circumstances 
inthe case, and the revolting crime of mur- 
dering a child for the sake of its ornaments 
is properly punished by the penalty of 
death. The age and the sex of the accus- 
ed (she is about 22) and the fact that she 
has recently been delivered in Jail may 
be taken into account by the Local Govern- 
ment, but we donot consider that these 
circumstances which should weigh with us 
im this Court. We consider it our duty to 
confirm the penalty of death and we do 
so accordingly. 

N. Order accordingly. 

(6) 56M 231; 143 Ind. Cas. 45; A IR 1933 All. 93; 
(1932) ALL J 1123;17R D 93; L'R 14 A 18 Rev.. 
Ind. Rul. (1933) All. 160. 
iTi A 592; 3 Ind. Oas. 975;6 AL J 839; 10 Or 
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RANGOON HIGH COURT. 
Criminal Appeal No. 633 of 1936 
June 24, 1936 
Leici AND Sparco, JJ. 

NGA SEIN— APPELLANT 
Versus 
EMPEROR—Opposits Party. 

Penal Code (Act XLV of 1860), ss. 302, 326— 
Accused not proved to have injuries which were 
sufficient inthe ordinary course of nature to cause 
death—Held, accused was guilty only of causing 
grevious hurt. 


Where there was no evidence t the € 
caused the injuries which were sufficient in ths ordi- 


that the accused 


nary course of nature to cause death, the accused car- 


not be held to be guilty of murder, but only of caus- 
ing grievous hurt. = 

Cr. A. frcm an order of the Sessions 
Judge, Pyapon, dated May 26, 1936. 

Mr. D. M. Ray, for the Appellant. 

Mr. Ba Han, for the Crown. 

Leach, J.—The appellant has ‘been 
convicted by the Sessions Judge, Pyapon, 
of the murder of one Ba Than and sen- 
tenced to death. On the nights of February 
23 and 24,1935, a marionette show was 
given in ithe paddy fields near the village 
of Kyonmangyiin honour of the Nat, U 
Shin Gyi. The night of February 23, 
passed without any trouble but not the next 
night. In the early hours of February 
25, one Nga Chein, a brother of the 
deceased, stood up near the orchestra and 
shouted out, this challenge: “If there isa 
Bo, come out.” He was immediately 
attacked and retaliated, and in the struggle 
one Ba Saw was kilied. Nga Chein was 
subsequently tried by the Additional 
Sessions Judge of Pyapon and was con- 
victed of causing grievous hurt for 
which he was sentenced to three years’ 
rigorous imprisonment. The deceased, Ba 
Than, was seated at the fringe of the 
spectators to the east of the marionette show. 
On seeing his brother, Nga Chein, being 
assaulted he got up and stepped in his 
direction, apparently with the object of 
rendering him assistance. The case for 
the prosecution is that he had only gone 
two or three paces when he was attacked 
by the appellant and one Thein Maung, 
both of whom were armed with dahs. There 
ig no evidence that Ba Thein was himself 
armed. As the result of the attack made 
upon him, Ba Thein diedin hospital the 
next day. fs 

The injuries which _ de 
ceived were as follows: An incised wound, 
41 inches by 3/4inch above the middle 
of the left eye brow, passing obliquely 
to the front of the right side of the head, 
cutting -right through the bone below. An ` 


the deceased re- 
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incised wound, 3 inches by 3/4 inch, on 
the upper end and front of the right 
ear, dividing it and passing transversely 
over the head, slicing away a thin piece 
‘of jemporal bone to the extent of 14 inch 
by 3/4 inch. A curved incised wound, 6 
inches by 2/3 inch, from the left side 
of the head, passing behind to the back 
of the head, two inches above the ear, cut- 
ting right through the bone all along the 
wound. An incised wound,3 inches by 1 
inch, on the lower end of the left arm, at 
its inner halfand posterior surface complete- 
‘ly cutting through the ulna bone. An in- 
cised wound, 3/4 inch by 1/4 inch, skin 
deep, over the left shoulder, continued 
downwards vertically, with a seratch two 
inches long. 


Dr. B.S. R. Aiyer, the 
Surgeon, Kyaikat, who carried out ihe 
post mortem cxamination, classified the 
first injury as sufficient in the ordinary 
course of nature to cause death, the second 
and fourthinjuries as grievous, the third 
injury as necessarily fatal and the last 
injury as simple. Dr. Aiyer had left 
Burma at the time of the trial and his 
deposition inthe committal Court was 
put in evidence. In ihe Sessions Oourt 
Dr. L. Hiin Pho, Civil Surgeon, Pyapon, 
and Dr.C. B. Rai, Sub-Assistant Surgeon, 
Kraiklat, were called by the Court to 
give their opinions on the nature of the 
wounds. Dr. Htin Pho was of opinion that 
the first and third injuries were neces- 
sarily fatal and that the second and 
fourth injuries were sufficient in the 
ordinary course of nature to cause death. 
Dr. Rara evidence is to the same effect. 
Dr. Htin Pho made it quite clear that in 
stating it to be his opinion that the second 
injury was sufficient in the ordinary course 
of nature to cause death he was assum- 
ing that the brain had been exposed 
and a. big artery cut. He admitted that 
he could not say for certain that the 
brain was exposed, and, if it had been 
exposed, he would have expected Dr. 
Aiyer to make a note of it in his report. 
Dr. Aiyar stated the results of his exa- 
mination in detail in the course of his 
evidence in the committal Court, and in 
the face of this evidence the Court would 


Sub-Assistant 


not be justified in assuming that the brain’ 


was exposed or an artery cut. Therefore 
we consider that Dr. Aiyer's classification, 
so far as the second injury is concerned, 
must be maintained and not placed ina 


higher category than that of grievous 
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This point is of importance as I 

The evidence for the prosecution is to 
the effect that the appellant struck the 
deceased one blow on the head. There were 
two eye-witnesses, one Paw Thaing and 
the other Ma E Mai, both of whom say 
that they saw only one blow struck by the 
appellant. Paw Thaing says that as soon 
as he saw the one blow struck, he went 
in search of the children. Ma E Mai 
says that she saw the appellant strike the 
deceased on the head once and that he 
was then attacked by two or three other 
the ap- 


men. The deceased denounced 
pellant and one Thein Maung as his 
assailant. I should mention that both 


the appellant and Thein Maung absconded 
after the crime had been committed and 
the appellant was only arrested on January 
7, this year. Maung Thein Maung is still 
an absconder. The deceased denounced 
the appellant and Maung Thein Maung 
to U Hme, a ien-house gaung, Maung 
Sein and Po Thaung, who were present at 
the pwe, and in his dying deposition, which 
was teken by Mr. W. Maung Than, the 
First Additional Magistrate, Begale. In the 
face of this evidence, the learned Advocate 
forthe appellant conceded ihat he was 
not in a position to challenge the truth of 
the prosecution cvidence so far as it 
concerned the attack on the deceased by 
the appellant, but he contended thal, as 
the evidence showed that only one blow 
was struck by the appellant and as the 
wound from that blow had not been in- 
dentified, there was only proof that the 
appellant had caused grievous hurt. This 
argument must prevail. 

The learned trial Judge considered the 
question whether there should be a charge 


framed under s. 34, Indian Penal 
Code. He decided that it would not be 
proper to frame a charge under that 


section and in view of the evidence we 
agree with that decision. Before the Court 
can hold that the appellant murdered Ba 
Than, it must be convinced that.the ap- 
pellant caused the first injury or the 
third injury. There is no evidence on 
which the Court can base sucha finding. 
There is only evidence that the appellant 
struck one blow and that this blow descend- 
ed on the head of the deceased. One of the 
wounds on the head was not sufficient in the 
ordinary course of nureto cause death. 
As it has not been proved that the appellant 
caused either the first injury or the third 
injury, the Court must hold that the ap- 
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pellant is not guilty of murder but only of 
causing grievous hurt. In these circum- 
stances, the conviction will be altered to a. 
conviction under s . 326, Indian Penal 
Code, and the appellant will be sentenced to 
seven years’ Tigorous imprisonment. 

Spargo, J.—I agree. 

N. Conviction altered. 


SIND JUDICIAL COMMISSIONER'S 
COURT: 
Criminal Reference No. 68 of 1936 
May 13, 1936 
Davis, J. C. AND Lopo, A. J. O. 
MUHAMMAD ARAF AND OTARRS 
—APPLICANTS 
versus 


SATRAMDAS SAKHIMAL AND OTIRRS 


—OPPONENTS. 

Criminal Procedure Code (Act V of 1898), s. 145— 
‘Dispute relating to undivided share of land or its 
produce—Section, if applies—Batai share of zemin- 
dar—Applicability of s. 145 to dispute relating to— 
Proceedings under s. 145—Interference by High 
Court—Considerations—Practice of Sind Judicial 
Commissioner's Court—Magistrate, when has jurisdic- 
tion to take action merely on Police Report. 

Section 145, Criminal Procedure Code, does not 
apply toa dispute relating to an undivided share 
in land or to an undivided share in the produce of the 
land, because s. 145, sub-ss. (4) and (6), Criminal Pro- 
cedure Code, contemplates that one of the parties shall 
bs or shall not be put in possession of the subject- 
matter of the dispute anda party cannot be put in 
possession of an undivided share of land or its 
produce. But a batai share of a zemindar in the pro- 
duce js not an undivided share and s 145 
applies to disputes relating to such a share. In tha 
ease of land which is owned by a zemindar and culti- 
vated by him with his haris, it must before division 
of the produce or batai be deemed to be in posseszion 
of the land and of the produce of the land, and that 
the haris are merely his agents for the cultivation, and 
that until the crop is divided between the zemindar 
and the karis, and it is really the zemindar who has 
custody of the crops and divides them. This position 
ig not altered merely because there isa jagirdar who 
is entitled also to his share. 

Ib is the practice of the Sind Judicial Commissioner's 
Court that it will not interfere with proceedings of 
Magistrates under Chap. XII, Crimimal ~Pro- 
cedure Oode, in which s 145, comes, merely 
because the Judges would have exercisad their 
discretion differently upon the facts, | because 
Proczedings under this Chapter are proceed- 
ings only ofa quasi-judicial nature. They are tem- 
porary and emergent in their nature, and Magistrates 
on the spot are jn a better position to judge of the 
true state ofaflairsthan Judges in Courts many miles 
away. But where it is shown that there is not upon 
the record material on which the Magistrate could 
p:operly have exercised jurisdiction, then the Judicial 
Commissioner's Court will interfere. 

The question whether a Magistrate has jurisdiction 
to take action under s. 145, Criminal Procedure Code, 
on a Polico Report depends upon what that Police 
report contains, and when a Police report sete out the 
subject-matter of dispute, the cause of dispute, its 
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nature, the apprehension that unless action is taken 
the breach of the peace will ensue, then + thel report 
contains sufficient material for the Magistrato to act 
upon. 

Mr. Dipehand Chandumal, for the Appli- 
cants. 

Messrs. Motiram Idanmal and Bhojsing 
G. Pahlajani, for the Opponents Nos. 1—6 

Mr. Partabrani D. Punwani, for the 
Crown. 

Davis,J.C.—This is a reference to us 
by the learned District Magistrate, Sukkur, 
to quash proceeedings of the First Class 
Magistrate, Garhi Yasin, under s. 145, 
Criminal: Procedure Code, on the ground 
that the Magistrate has no jurisdiction 
and his order is against the weight of the 
evidence. Sofar as the question of juris- 
diction is concerned, the learned District 
Magistrate is of the opinion that the dis- 
pute relates only to the batai share of the 
zamindar and that therefore s. 145, 
Criminal Procedure Code, can have no ap- 
plication. While we oppreciate the cage 
which the learned District Magistrate bas 
given to this case, we do not think, under 
the circumstances, we should interfere. 
We think generally it is correct to say 
that s. 145, Criminal Procedure Code, does 
not apply to a dispute relating to an 
undivided share in land orto an undivid- 
ed share in the produce of the 
land, because s. 145, sub-ss. (4) and (6), 
Criminal Procedure Code, contemplates 
that one of the parties shall be or shall not 
be put in possession of the subject-matter 
of the dispute, and we do not think that 
a party can be or be put in possession 
of an undivided share of land or its pro- 
duce. Did we come to the conclusion that 
this dispute related to an undivided share of 
the produce ofthe land, we should have 
accepted the reference and quashed the 
proceedings. But when welook at these 
proceedings as a whole, and the relations 
of the parties, we are of opinion, that 
what is in reality in dispute is not a dis- 
pute as toa share of the produce but a 
dispute as to the whole produce of the 
land, anyhow as far as the land in group 
A is concerned. Sofar as the land in 
group B is concerned, we shall deal with 
that hereafter. 

So far as the question of jurisdiction 
is concerned, it is the practice of this 
Court that it will not interfere with pro- 
ceedings of Magistrates under Chap. XII in 
which this section comes, merely because 
the Judges would have exercised their 
discretion differently upon the facts, be- 
cause proceedings under this Chapter aré 


970 


proceedings only of a quasi-judicial nature. 
They are temporary and emergent in their 
nature, and itis generally conceded that 
Magistrates on the spot are in a better 
position to judge of the true state of 
affairs than Judgesin Courts many miles 
away. Bat where it is shown that there 
is not upon the record material on which 
the Magistrate could properly exercise 
jurisdiction, then this Court will interfere. 
Now, in this case, the Magistrate took 
action upon a Police Report, and it is 
urged by Mr. Dipchand who appeared 
with Mr. Partabrai in support of the 
reference of the learned District Magistrate 
that the learned Magistrate had, in this 
case, no sufficient material before him. He 
had merely a Police Report. But we do 
not think that the question is so easily 
decided or that ibis sufficient to say thas 
the Magistrate hasor his not jurisdiction 
merely because he has acted upon a 
Police Report. It depends upon what that 
Police Report contains, and when a Police 
Report sets out the subject-matter of 
dispute, the cause of dispute, its nature, 
the apprehension that unless action is 
taken the breach of the peace will ensue, 
we think that the report contains suffi- 
cient material for the Magistrate to act 
pee this particular case, it is said that 
the boundaries of the land are not defi- 
nitely set out. But throughout the course 
of these proceedings no objection was 
taken on this score, and it appears that 
all the lands in dispute were perfectly 
well-known to the parties concerned and 
they were sufficiently identified in the 
Police Report. The Police Report 
also refers to a telegram of the Dis- 
trict Superintendent of Police which 
orders the Sub-Inspector of Police to 
institute proceedings under s. 145, Criminal 
Procedure Code. It may be, of course, 
ihat the District Superintendent of Police 
acted hastily upon a telegram, but we 
are not entitled to assume any such thing 
and we think that where, as in this case, 
the Magistrate has acted upona Police 
Report which contains the necessary par- 
ticulars, which refers to telegraphic orders 
of the District Superintendent of Police, 
there were sufficient materials for him to 
take action and that he had jurisdiction, 
provided, of course, that the report relat- 
ed to land within his Jurisdiction which 
ecuid be identified or the produce of the 
land which could be identified and of 
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to say, that the petition did not relate 
to anundivided share of land or to an 
undivided share in the produce of the land. 
Now, the learned District Magistrate, in 
his very careful order of referenceto us, 
has said that this dispute relates only to 
the batai share ofthe zamindar, and Mr. 
Dipchand has argued with some force 
that the batai share of the zamindar is an 
undivided share, that acting upon the 
general proposition we ourselves have set 
out, that s. 145, Criminal Procedure Code, 
does not apply to a dispute relating to the 
undivided share of the produce of the 
land, it cannot relate to a dispute relat- 
ing to the batai share of a zamindar. 
But he has been compelled to concede that 
if we accepted .his argument, we must 
hold that in Sind, s. 145, Criminal Procedure 
Code, could very rarely apply to a dispute 
relating to the produce of land, because 
the produce of land is in the vast ma- 
jorily of cases always divided between 
the hari and the zamindar, the zamindar 
not himself being the tiller of the soil. 
We donot think, however, we can accept 
this position, and it appears to us that 
dealing with land which is owned by a 
zamindar and cultivated by him with. 
his haris he must, before division of the 
produce or batai, be deemed to be in pos- 
session of the land and of the produce 
of the land and that the haris are merely 
his agents for the cultivation, and that 
until the crop is divided between the 
zamindar and the haris, it is really the 
zamindar who has custody of the crops 
and divides them. Nor do we think that 
the position is altered merely because, 
as in this case, there is a jagirdar who 
is entitledalso to his share because the 
jagirdar in effect takes the place of Govern- 
ment, and as we could not concede the 
position, that if there was a dispute be- 
tween two zamindars as to land or as to 
the produce of the land, so Government’ 
must be joined and made a party to pro- 
ceedings under s. 145, Criminal Procedure 
Code, so we cannot concede the position 
that where there is a dispute between 
two zamindars as to the produce of land, 
which is jagirdari land, the jagidar must 
be joined and made a party, and that 
the provisions of s. 145, Criminal Procedure 
Code, will not apply because the jagirdar 
being entitled to his share, the share- of 
the zamindar must be deemed an un- 
divided share. We think, therefore, that 
these objections fail, end that these pro- 
ceedings must be deemed, sofar as the. 
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‘lands in group A` are concerned, a dispute 
between zamindars relating to the produce 
of the land, and, therefore, it is not a dispute 

| that relates to an undivided share which 

“will exclude the operation of the provi- 
sions of s. 145, Criminal Procedure Code. 

So far as the land in group B is con- 
. cerned, there is this difficulty : that on the 
_order of the Magistrate, as it stands, and 
<: upon the proceedings which we have read 
through, the produce in dispute is the pro- 
. duce of 2-5ths'of the land only; and the 
owners of the 3-5ths ofthe land are not 
- parties to these proceedings. The dif- 
culty that will arise when proceedings 
Jare taken in relation to an undivided 
share either of land or its produce, is 
illustrated in this case where it appears 
a Receiver appointed by ihe Magistrate 
-has sold either with or without authority 
the 3-5ths share of tke produce of those 
‘owners, who are not represented in these 
proceedings. 

We do not think, under the circums- 
tances, that we should, however, refuse to 
quash the proceedings regarding the land 
in group A and that we should agree to 
quash -proceedings regarding the landin 
group B, because it does not appear that 
the owners of the 38-5ths of the produce, 
throughout these proceedings, have in any 
“Way protested or been inconvenienced, 
and if hereafter they wish to take ac- 
-tion for any wrong done to them, they can 
apply tothis Court or take appropriate 
proceedings in the Civil Courts. Nor is 
it clear to us from these proceedings 
that the land and the produce of the land 
included in group B is not in fact ascertain- 
ed or identified. For aught we know 
the 3-5ths share of the other parties in the 
land in group B or the produce thereof 
may have been ascertained or identified. 
But we do not think that this is a matter 
now which should cause further inquiry. 

So far as the remarks of the learned 
District Magistrate are concerned relating 
to the First Class Magistrate's appre- 
ciation of the evidence, and his opinion 
that the finding of the learned Magistrate 
18 perverse, we wish to make it clear 
that we express no opinion whatever in 
this matter. Wehave decided this ques- 
tion simply on the point of jurisdiction. 
We, therefore, do not think that we should 
interefere and quash the proceedings. We 
accordingly file the reference and order 
the papers to be returned to the District 
Magistrate, Sukkur. 
-Ne Order accordingly. 
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LAHORE HIGH COURT 
Civil Appeal No. 1607 of 1935. 
January 17, 1936 
Acaa Harpa, J. 
KEHR SINGH AND OTABRS—PLAINTIFFS— 
APPELLANTS 
Versus 


CHANDA SINGH AND 0TAERS--DEFENDANTS— 


RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXII, 
rr. 5, 6—Tenants-in-common—Jat brothers tenants- 
in-common—One transferring property—Suit for pos- 
session by others—One dying during pendency— 
Legal representative not brought on record—Suit, 
whether abates as whole—Local inspection between 
dates of last hearing and judgment—Judgment mak- 
ing reference to local inspection—Sutt does not con- 
clude on that date—Obiter— Next of-kin ` is not 
same as “ legal representative.” 

The rule of joint ownership and survivorship, 
as understood by the Benares School of Hindu Law, 
does not apply to Jat agriculturists. They enjoy’ 
family property as tenancy incommon. The brothers 
hold their shares separately and their shares are 
capable of ssparation and division and, therefore, 
where, one of five Jat brothers transfers certain 
property and the other brothers institute a suit for 
its possession and during pendency of the suit one of 
them dies but his legal representatives are not 
brought on record, the suit abates only as regards the 
share of the deceased only and not asa whole. 

Obiter.—The team “ next-of-kin " is peculiar to the 
English Law of inheritance and is not the same 
thing as “ legal representative’ as understood in the 
Code of Civil Procedure. 

Where between the last date of hearing and the 
date on which the judgment was pronounced, the 
Court made a local inspection of the site in the suit 
and a references to it was made in the judgment : 

Held, that it could not be said that the hearing of 
the suit concluded on that date of hearing within the 
meaning of O. XXII, r. 6. 


A, from a decision of the District Judge, 
Amritsar, dated June 26, 1935. 

Mr. Panna Lal Bahl, for the 
lant. 

Mr. L. Saunders, for the Respondents. 

Judgment.—This is a plaintiffs’ appeal 
arising out of a suit for possession of a 
certain house. The trial Court decreed the 
plaintiffs’ claim, but on appeal the lower 
Appellate Court has held that the plaintiffs’ 
suit had abated, and has accordingly dismiss» 
ed the plaintiffs’ claim in toto. The plaintiffs 
have come up to this Court in second appeal. 
Kehr Singh, Ganda Singh, Chanda Singh, 
Lachhman Singh and Sher Singh were five 
brothers. They were Jat agriculturists. On 
September 12, 1930, a sale was effected of 
the house in question in the name of Kehr 
Singh, one of the brothers, for a considera- 
tion of Rs. 99. The five brothers brought 
the present suit for possession of the house 
on June 9, 1931. The suit was tried in the 
usual way and arguments were finished on 
July 7, 1932. July 14,1932, was fixed for 
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delivery ‘of judgment. It happened that 
the trial Judge at the suggestion of some of 
the partics decided to inspect the locality. 
He obtained the necessary permission of the 
District Judge and fixed a date for local 
inspection. ‘The parties and their Pleaders 
“were present and measurements were taken 
with the help ofrevenue records which were 
specially sent for. These proceedings went 
òn right up to the month of August 1932. 

In the meantime, on July 22, 1932 Sher 
Singh, one ofthe plaintiffs, died. His legal 
representatives were not brought on the 
record and the trial Court, on November 
7, 1932, decreed the plaintiffs’ claim. The 
defendants went up in appeal and atthe 
time of argument it was pointed out on their 
behalf that, as the legal representatives of 
Sher Singh had not been brought on the 
record in the trial Court, the whole suit 
abated. It may be mentioned here that the 
defendants in their appeal had not implead- 
ed the legal representatives of Sher Singh 
and in tact Sher Singh is shown as one of 
the respondents. It was argued on behalf 
of the plaintiffs-respordents that, as Sher 
Singh had died between the conclusion of 
- the hearing and the pronouncement of the 
judgment, therefore under the provisions 
of O. XXII,r. 6, Civil Precedure Code 
the decree of the Court had the same force 
and effect as if it had been pronounced 
before the death of Sher Singh took place 
and. consequently there was no question of 
abatement of the claim. This contention 
wes overruled by the learned District Fudge. 
In the end he allowed the appeal, holding 
that the suit had abated in toto and the 
decree, passed against the defendants by 
the trial Court was a nullity. I may point 
out in passing that ths learned District 
Judge has throughout wrongly used the ex- 
pression “‘next-of-kin” when he ought to have 
used the phrase ‘iegal representative” which 
is defined in s. 2 (11), Civil Procedure Code, 
and which alone is mentioned in the relevant 
rules of O. XXII, Civil Procedure Code. The 
term “next-of-kin” is peculiar to the English 
Law of inheritance and is not the same thing 
as “legal representative” as understood in 
the Code of Civil Procedure. This, however, 
is by the way. 

As already mentioned, the plaintiffs are 
Jats and agriculturists. ‘he Hindu Law of 
joint family, according to the Mitakshara 
School has been considerably modified in 
- the Punjab among peopie who are governed 
by the Customary Law. The rule of joint 
ownership and survivorship, as understood 
by the Benares School of Hindu, Law, does 
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not apply to Jat agriculturists. They enjoy 
family property as tenancy-in-common., -If 
the five brothers are once held to be joint 
brothers of the Hindu family law, according 
Mitakshara, then no question of 
abatement would arise because, on the death 
of Sher Singh, the right to sue would survive - 
to his brothers (O. XXU, r. 2). But 
Mr. Panna Lal for the appellants has based 
his claim, and I think properly, on the Custo- 
mary Law of the agriculturists in the Punjab, 
and his case is that the brothers held 
their shares separately or thatin any case 
their shares were capable of separa- 
tion and division and therefore the 
suit could not abate as a whole, 
This contention, in my opinion, is well 
founded. The result therefore is, that on 
the death of Sher Singh-in the trial Court, 
and in the absence of his legal represen- 
tatives from the record, his share only would 
abate and there is no reason whatsoever 
why the whole suit should be treated as 
having abated. It was further argued by 
Mr. Panna Lal that, having regard to the 
provisions of O. XXII, r. 6, Civil Procedure 
Code, the death of Sher Singh ought not 
to have made any difference because he died 
between the conclusion of the hearing and 
the pronouncement of the judgment. Ac- 
cording to his argument the hearing con- 
cluded on July 7, 1932. This in my judg- 
mentisnotso. A series of proceedings were 
taken after July 7, 1932, as mentioned in 
detailin the judgment of the trial Judge, 
and the learned District Judge has also 
pointed out that, after the trial Judge had 
decided to inspect the locality and to make 
measurements on the spot on August 
27, 1932, he actually visited the spot, 
Measurements were taken under his own 
supervision and a report was called from 
the kanungo. In fact the Sub-Judge has 
made a reference in his judgment to 
the inspection, the measurements and the 
report. In these circumstances itcannot be 
said that the hearing had concluded on July 
7, 1932, and no judicial proceedings were 
taken in the interval between that date and 
the date on which the judgment was pro- 
nounced. 

On the first point, however, I agree with 
the contention of the learned Counsel for 
the appellant. I would, therefore, allow the 
appeal io this extent: that the suit can- 
not be held to have abated in tuto, but that 
the abatement would take effect only in 
respect of the divisible share of Sher Singh,- 
which in the present case amounts to one- 
fifth only. Itherefore set aside the judg- 
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ment and decree of the lower Appellate 
Court in the terms noted aboye and remand 
the case. for disposal according to law. The 
remand is under O. XLI, r. 23, Civil Pro- 


cedure Code. The appellanis are entitled 
to refund of the court-fee. The appellants 


shall get their costs of the appeal. Other 
costs shall abide the event. 
D. Case remanded. 


MADRAS HIGH COURT 
Second Civil Appeal No. 163 of 1936 
April 23, 1936 
PANDRANG Row, J. 
In re M. SUBBAIAH THEVAR AVL.— . 
Derenpant No. 2—APPELLANT _ 

‘Madras Estates Land Act (I of 1908), s. 189— 
Suit to declare invalid sale held for arrears of rent 
—Jurisdiction of Civil Court—Sale by person with- 
out authority—V alidity. 

Section 189 of the Madras Estates Land Act 
only precludes Civil Courts from taking cognisance 
of any dispute or matter in respect of which a 
suit or application of the nature specified in Parts 
A and B of the Schedule to that Act can be 
brought or made. Parts A and B do not include 
a suit or application to set aside a sale held for 
arrears of rent and the Civil ‘Courts have, there- 
fore, jurisdiction to decide whether a certain sale 
held under the Act for arrears of rent is valid or 
otherwise, 

Tf ag a matter of fact a sale was held by a 


person who had no authority to hold it, the sale is: 
invalid, even though it was held under the Madras. 


Estates Land Act. Chidambaram Pillai v. Mutham- 
mal (1) and Gouse Mohideen Sahib v. Muthialy 
Chettiar (2), relied on. 


5.0. A. against the decree of the Court 
of the Subordinate Judge of Tinnevelly 
in A.S. No. 56 of 1935, preferred against 
that of the Court District Munsif of Tenkasi, 
in O.8. No. 182 of 1933. 

Mr. S.T. Srinivasagopalachari and T. P. 
Gopalakrishna Aiyar, fcr the Appellant. 

Judgment. —This is an appeal from 

“the. decree of the Subordinate Judge, 
Tinnevelly, dated Octcher 16, 1935, re- 
versing in appeal the decree of the District 
Munsif of Tenkasi, dited September 25, 
1934, in O.S. No. 182 of 1933, a suit to 
set aside a sale held for arrears of rent 
under the Estates Land Act on January 
29, 1931, and for an injunction res- 
training the first defendant from inter- 
fering with the plaintiff's enjoyment of 
‘the property purported to have been sold. 
The suit was dismissed by the District 
Munsif on the ground tbat the sale was 
not vitiated by reason of anything alleged 
by tke plaintiffs. On appeal, however, a 
new point was raised, viz., that the sale 
was invalid because it was conducted: by 
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a person who had no authorily to hoid 
it and as. this point, viz, that the conduct 
of the sale was by a person who had 
no authority to hold it, was conceded, 
the learned Judge found that the sale 
was invalid and accordingly allowed the 
appeal and decreed ihe suit as prayed 
for. It is contended in the first place 
thet this new point showd not have been 
allowed to be teken for the first time 
in appeal. No objection on this ground 
appears to have been raised in the lower 
Appellate Court so far as can be 
seen from the judgment of that Court, 
In wy opinion it is not correct to say 
ihat the lower Appellate Court had no 
jurisdiction to allow this point to be taken 
for the frst time in appeal. It is not 
alleged that by reason of the point being 
taken for the first time in appeal there 
has been any real prejudice caused to. 
the appellant, the point is not one on 
which any evidence was necessary as it 
was conceded that the person who held. 
the sale had no authority to hold it. I 
cannot, therefore, say that the decree ap-: 
pealed from is wrong because it is’ 
based on a point raised for the first time . 
in the lower Appellate Court. Next it- 
is contended that the Civil Cow't has no 
jurisdiction whatever to entertain a suit. 
to set aside a sale for arrears of rent 
held underthe Estates Land Act. There’ 
is really no authority in support of this 
general proposition. Decided cases do not 
go to this length. On the other” hand 
the provisions of s. 189 of the Madras. 
Estates Land Act which alone limit or’ 
take away the ordinary jurisdiction of the 
Civil Courts to decide all civil disputes 
do not oust the jurisdiction of the Civil 
Court io decide a claim of this kind. What 
s. 189 says is that no Civil Court in the 
exercise of its original jurisdiction shall 
take cognisance of any dispute or matter 
in respect of which a suitor application 
of the nature specified in Parts A and B 
of the Schedule to the Act might be 
brought or made. Paris A and B of the 
Schedule do not include a suit or appli- 
calion to set aside a sale held for arrears 
of rent. That being the case, it is clear 
that there is jurisdiction in the Civil] Court 
to decide: whether a certain sale held 
under the Act for arrears of rentis valid 
or otherwise. For instance in Chidamba- 
ram Pillai v. Muthanmal (1) it was held 
that a suit for a declaration that arent 


(1) 1 L W 414; 2$ Ind, Cas, 524; 15 M L T 340, 
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Sale is legally void in consequence of the 
land-holder not having applied to the 
Collector within the 45 days prescribed 
by s. 115 of the Madras Estates Land 
Act is cognisable by Civil Courts. The 
Same case is authority for the proposition 
that the words “any dispute or matter in 
respect of which such suit or application 
might have been brought or made" in s. 189 
ofthe Madras Estates Land Act refer only 
to suits described in the schedule and not 
to all suits arising out of a dispute or 
matter in respect of which such suits 
might be brought. It was also held in 
Gouse Mohideen Sahib v. Muthialy Chettiar 
(2), that a suit to set aside the sale of a 
holding on the ground of fraud is 
cognisable by the Civil Gourt. In any 
case the burden lies on the appellant 
who denies the jurisdiction of the Civil 
Court to establish the grounds on which 
such denial is made. No such ground has 
been established, for s. 189 does not lend 
any support to this proposition. I am, there- 
fore of opinion that this objection on the 
score of want of jurisdiction isnot well 
founded and must be dismissed. It has 
not been seriously argued that if as a 
matter of fact the sale was held by a 
person who had no authority to hold it, 
if is nevertheless to be treated as valid 
merely because itpurports to have been 
held under the Estates Land Act. In the 
absence of any authority to hold the sale, 
the sale cannot be regarded as valid. I 
am, therefore, of opinion that the decree 
appealed from is right. The appeal, there- 
fore, fails and is dismissed. 

(Leave to appeal is refused.) 

ppeal dismissed. 


A. 
(2) 266MLJ 36; 21 Ind. Cas, 762; 14M LT 593; 
(1914) M W N 55, 
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RANGOON HIGH COURT 
Special Bench 
Civil Reference No. 17 of 1936 
June 9, 1936 
Roseets, C. J., LEACH AND Spargo, JJ. 
IN GYUNG YANG-—APPELLANT 


VETSUS 
N' KHUM GAM AND ANOTHER— 
RESPONDENTS 
Divorce—Divorce Act (IV of 1869), s. 17~Petition 
for decree for judicial separation—Prayer for dis- 
solution of marriage by mistake—No evidence as to 
valid marriage having taken place~District Court 
granting decree for dissolution~Whether can be 
confirmed—Christian Marriage Act (XV of 1872), s. 5. 
In a petition by a Maru woman fora decree for 
judicial separation, the petitioner by mistake asked 
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for a decree for dissolution of her marriage and 
a decree for dissolution was granted. There was- 
no evidence to show whether the petitioner was a 
Christian at the time of marriage, and nothing 
was said about the religion of the respondent. 
There was no proof that the pastor who purported 
to solemnize the marriage was a person authorized 
under s. 5, Christian Marriage Act, to do so. No 
marriage certificate was filed, and the evidence of 
the marriage was merely the statement of the 
petitioner that the marriage ceremony was accord~ 
ing to Christian rites: 

Held, that the High Court could not confirm the 
decree granting the dissolution of marriage im such 
state of record and that the record should be ree 
turned to the District Court for the amendment of 
the petition and for proof that a valid marriage 
had taken place. Ma Maw v. Maung Yan Han (D, 
referred to, . 

C. Ref. made by the Additional District 
Judge, Myitkyina. 


Leach, J.—The Additional Judge of the 
District Court of Myitkyina has granted 
the petitioner a decree :for the dissolu~’ 
lion of her marriage with the respondent 
and the case now comes before us in ac- 
cordance with the provisions of s. 17, 
Divorce Act. It is quite clear that the 
Court isnotin a posilion to confirm this 
decree in the present state of the record. 
The petition itself is defective and there 
isno proof that the petitioner was law- 
fully married to the respondent. The peti- 
tioner is a Maru woman, and it is her 
case that she was married to the respon- 
dent, who is deaf and dumb, at Hpung- 
khan, in the Sadon Sub-Division of the 
Myitkyina District on April 14,1927. In 
her evidence the petitioner described her- 


self asa Christian, but there is no evi- 
dence that she was a Christian at the 
time ofthe marriage, and there is no 


evidence with regard to the religion of. 
the respondent. A ceremony which pur- 
ported to be a marriage ceremony was) 
performed by one Thra Ba Thaw who, 
according to the judgment, is a pastor 
Nothing is said with regard to the reli- 
gious congregation to which Thra Ba Thaw - 
belongs. After the ceremony the peti- 
tioner resided with her husband at the 
house of her parents, but she states that 
the marriage was never consummated. 
According to the evidence the respondent 
became entangled with a woman named 
Laipak Jadoi, and as theresult, the peti- . 
tioner was compelled to leave him. This 
was about 12 months afler the marriage; 
and the petilioner has not resided with 
the respondent since. He is now living in 
open adultery with Laipak Jadoi. 

In her petition the petitioner asked for 
a decree for judicial separation. It is 
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obvious that this isa mistake on the 
part ofthe person who drafted the peti- 


tion, because in her evidence she asked 
fora decree for the dissolution of her 
marriage, and the learned Additional 
District Judge has granted her a decree 
for dissolution. She also relies on deser- 
tion fora period of over two years, but 
this isnot sefout in the petition. Sec- 
tion 4, Christian Marriage Act, provides 
that every marriage between persons, one 
or both of whom is or area Christian or 
Christians, shall be solemnized in accord- 
ance with the provisions of s. 5 of the 
Act and any such. marriage solemnized 
otherwise than in accordance with such 
provisions shall be void. Section 5 runs 
as follows: 

“Marriages may be solemnized in India (1) by 
any person who has received episcopal ordination, 
provided that the marriage be solemnized ac- 
cording to the rules, rites, ceremonies and cus- 
toms of the Church of which he is a Minister: 
(2) by any Clergyman of the Church of Scotland, 


provided that such marriage be  solemnized 
according to the rules, rites, ceremonies: and 
customs of the Ohurch of Scotland; (3) by 


any Minister of Religion licensed under this Act 
to solemnize marriages; (4) by, or in the presence 
of, a Marriage Registrar appointed under this 
Act; (5) by any person licensed under this Act 
to grant certificates of marriage between Native 
Christians,” 


As Ihave pointed out the evidence ‘does 
not disclose whether the petitioner was a 
Obristian at the time of the marriage, and 
nothing is said with regard to the religion 
of the respondent. The petitioner mén- 
tioned that her parents were recent con- 
verts to Christianity and that they insisted 
on the marriage taking place. Presumably 
the petitioner was a Christian, but there 


should be direct evidence on this point. . 


Then there is no proof that the Pastor 
who purported to solemnize the marriage 
was a person authorized under s. 5, 
Christian Marriage Act, to do so. No 
marriage certificate has been filed, and the 
evidence of the marriage ig merely the 
Statement of the petitioner that the 
marriage ceremony was according to Chris- 
tian rites and wes  solemnized ab 
Hpungkhan village ¿nd the statements of 
two persons, Hkau Saw aud N’Hkum Tang 
who are said to have been present. These 
persons do not say in what Church the 
marriage took place and they say nothing 
with. regard to the authority cf the pastor. 
I would return the record to the District 
Court for the amendment of the petition 
and for proof that a valid marriage has 
taken place. In this connection I would 
refer the District Court to the judgment 
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of this Courtin Ma Maw v. Maung Yan 
Han (1). When the defects which I have 
pointed outhave been remedied the record 
will be again submitted to this Court for 
consideration. 

N. Order accordingly. 

(1) 11 R 68; ATR 1933 Rang. 93; 143 Ind. Cas. 
535; Ind. Rul. (1933) Rang. 69 (S. B.). 


OUDH CHIEF COURT 
Second Rent Appeal No. 53 of 1934 
August 19, 1936 
É SMITA, J. 
LALTA PRASAD AND ANOTHER—DEFENDANTS 
í — APPELLANTS 
versus 
Raja HARNAM SINGH—P iaintigp— 
RESPONDENT 

Co-sharer—One co-sharer making all collections ~ 
No account submitted—Liability to surrender shares . 
of others—Oudh Rent Act (XXII of 1886), s. 108 (15). 

Though a co-sharer who has collected less than 
his own share cannot always be made liable to render 
accounts and to surrender a portion of the amount 
collected by him to the other co-sharers, but where 
he was collected whatever could be collected he should 
be so made liable in caszsin which, on account of 
special reasons, justice and equity require it and in 
the absence of their accounts, the calculations can 
only be made on the basis of the gross rental. 
Nawab Ali Khan v. Basant Lal (6) and Gajram 
Singh v. Balwant Singh (7), relied on. : 

S. R. A. against the decree of ihe District 
Judge, Bara Banki, dated August 25, 
1934, upholding that of the Assistant Col- 
lector, First Class, Bara Banki, dated 
August 28, 1933. 

Mr. B. K. Dhaon, for the Appellants, 

Mr. Khaliquzzaman, for the Respondent. 

Judgment.—This is an appeal against a 
decision dated August 25, 1934, of the 
learned District Judge of Bara Banki, by 
which he dismissed an appeal from a deci- 
sion dated August 28, 1933, of an Honorary 
Assistant Collector of that District. 

The suit was one under s. 108 (15) of the 
Oudh Rent Act by Raja Harnam Singh, 
against four defendants. T'he first defendant, > 
Darwesh Bakhsh Singh, is said to be the 
lambardar in the mahal in question. The 
plaintiff had a one anna share in that mahal, 
the remaining seven anuas belonging to the 
defendants Nos. 1 and 2. They mortgaged ` 
four annas out of their share to the defen- 
dants Nos. 3 and 4. The suit was for the 
years 1337 to 1340 Fasli inclusive, and a 
joint decree was passed by the trial Court ` 
against all the defendants. The defendants 
Nos. 3 and 4, Lalta Prasad and Gur 
Charan, appealed, and the learned District ` 
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Judge dismissed the appeal. Those two 
Parties have now preferred this second 
appeal. The original plaintiff, Raja Harnam 
Singh, has now died, and in his place has 


been substituted his son, Raja Sri Amar’ 


Krishna Narain Singh. 

The main contentions on behalf of the 
appellants are that it is not shown that 
they collected in excess of their own shares, 
that they cannot, in those circumstances, be 
made liable to the plaintiff for his share, 
and that in any case a decree ought not 
to have been passed on the basis of gross 
rental. A subsidiary point taken is that a 
joint decree should not have been passed 
against all the defendants. 

In support of his main contentions the 
learned Gounsel for the appellants made 
reference to the rulings reported in Koka v, 
Chunni, I. L. R. 50 All. 342 (1), Nilkanth v. 
Rup Singh, 14 R. D. 520 (2), Chatar Sen v. 
Mitter Sen, 18 R. D. 12 (3), Kanhaiya Lal v. 
R. H. Skinner, L L. R. 54 All. 240 (4) and 
Durga Prasad v. Ganga Saran, 70 Ind. Cas. 
763 (5). He has also referred to a recent 
Full Bench decision of this Court reported 
in Nawab Ali Khan v. Basant Lal, 1935 
O. W. N. 689 (6). In this last decision the 
cases reported in Chatar Sen v. Mitter Sen, 
18 R. D. 12 (3), Durga Prasad v. Ganga 
Saran, 70 Ind. Cas. 763 (5) and Kanhaiya 
Lal v. R. H. Skinner, L. L. R. 54 All. 240 
(4), were referred to. 

"The ultimate decision of the Full Bench 
was that though a cc-sharer who has col- 
lected less than his own share cannot always 
be made liable to render accounts and to 
surrender a portion of the amount collected 
by him to the other co-sharers, he should be 
so made liable in cases in which, on account 
of special reasons, justice and equity require 
it, In the present case it is contended by 
the learned Counsel for the plaintiff-respon- 
dent that as the appellants produced no 
accounts, although both the Courts below 
have found that they made whatever collec- 
tions were made in the mahal In question, 
justice and equity require that the appel- 


(1) 50A 342; 105 Ind, Cas, 745; A I R1927 AU. 
623; L R 8A 323 Rev; 25 AL J 1057. 

3) ld RD 520; 125 Ind. Cas. 761; A I R 1930 
AN. 640; Ind. Rul. (1930) All. 745;L Ril A 238 


19: ; 
“Ind, Rul. (1932) All. 408. 
wa 70 Ind. Cas. 763; A 1R 1922 All. 501. 
(8) (1935) O W N 689; 156 35 O 
LR abi; 7RO 656; A IR 1936 Oadh 117; (1935) 
R D 336. ; 
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lants should be made liable to the plaintiff 
for the latter's share of the profits, and it 
is contended further that in the absence of 
their accounts, the calculations can only 
be made on the basis of the gross rental. 

It appears that the patwari put in a 
statement of accounts showing what wus 
due to the plaintiff according to the gross 
recorded rental, and it appears that a 
decree was in the end passed on the basis 
of that statement. I think that that decree 
was correct. Both sides rely to a certain 
extent on certain passages in the Full Bench 
ruling of this Court that has been referred 
to, but the ultimate decision seems to me 
to favour the contention raised on behalf 
of the plaintifi-respondent. The plaintiff 
by means of the patwari's statement put in 
prima facie evidence as to what was due 
to him for profits in respect of the years in 
suit, and the only persons in a position to 
prove definitely what had actually been 
collected in those years were the present 
appellanis, the defendants Nos. 3 and 
4. The plaintiff put in an application 
asking that those defendants should 
be called upon to produce their accounts. 
In that application O. XI, r. 15, Civil Pro- 
cedure Code, was referred to. This, it is 
conceded by his learned Counsel, was not 
strictly speaking the order and rule under 
which the application ought to have been 
made. Order XVI, r. 6, Civil Procedure 
Code, was really applicable. This, however, 
seems tome to be a technical point of no 
material importance. What is of import- 
ance is that the appellants were asked 
to’ produce their accounts, and their 
Counsel in the trial Court said that 
if they had any such accounts he would 
produce them, but in the end no accounts 
were, in fact, produced. In these ‘circum- 
stances the facts of the present case seem 
tome to beara close resemblance to those 
of a ‘case of the Allahabad High Court, 
Gajram Singh v. Balwant Singh, 13 R. D. 
758 (7). Inmy opinion, the non-production 
by the appellants of any accounts was the 
decisive feature of the case, and by reason 
of it the appellants became liable not 
only to pay the plaintifi's share of the 
profits, but to pay that share on the basis 
of the total recorded gross rental. 


As regards the passing of the joint decree, 
Tdonotsee that the appellants have any 
right to object. Possibly the defendants 
Nos. Land 2 might Have objected, but they 
did not choose to appeal either in the Court 


(7y13 R D 758; 119 Ind. Cas, 499, 
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below or here. In these circumstances the 
learned Counsel for the appellants has con- 
ceded that there is no real force in his 
contention on this point. 

In my opinion, there is no force in this 
second appeal, which is accordingly dis- 
missed with costs. 

D. Appeal dismissed. 
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dity—Custom—Effect of such adoption— Adopted son, 
whether divests daughter-in-law—Admission—Estop- 
pel. 
The practice of taking orphan boys in adoption 
Prevails among-the Nattukottai Chetties and an adop- 
tion amongst them cannot be held to be invalid 
merely because the boy adopted is an orphan. [p. 
978, col. 2.] 

It cannot be said that the motive that operates in 
connection with adoption amongst Nattukottai Chet- 
tiee is entirely secular. [p. 979, col. 1.] 

An orphan boy who is adopted cannot be held, as 
a matter of law (apart from proof of custom where 
necessary), to possess all the rights which under the 
general Hindu Law are possessed by a Dattaka son. 
Jiwan Mal v Rama Rao (3), Tiratha Ram v. Khan 
Devi (4) and Kanhaiya Lal Sahu v. Suga Kuar (5) 
relied on, [ibid.] 

An adoption by the mother-in-law after the Prop- 
erty has vested in the daughter-in-law is not neces- 
sarily invalid or opposed to public policy and if such 
& custom is proved to exist among a community, it 
can be recognired. So far as the prevalence of this 
practice is concerned, it makes no difference on the 
question of fact that an adoption in such cases is 
also made by the daughter in-law. (p. 979, col, 2; p. 
980, cols, 1 & 2.] 

But it does not necessarily follow from the fact that 
such an adoption is recognised by custum that the 
son thus adopted by the mother-in-law would divest 
the daughter-in-law of the estate vested in her as 
heir to her husband. [p. 980, col. 2.] 

Though on a mere point of law an admission may 
not be of much significance the position is different 
pee the question is one of adoption. [p, $32, col. 


‘There can be cstoppsl as between the parties even 
on a question of adoption. 


Appeal against the decree of the Court 
of the Subordinate Judge of Devakottah 
‘in Original: Suit No. 27 of 1932, _ 

Messrs. V.Rajagopala Aiyar and T. Y. 
Ramaiah, forthe Appellant. 

Messrs. M. Patanjali Sastri and T.K. 
Sundararaman, for the Respondent. 
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Varadachariar, J—This appeal raises 
some questions of law and custom relating 
tothe adoption in the Nattukottai Chetti 
community. They arise in the following 
circumstances: 

There were two brothers Pichappa and 
Somasundara. The defendant is Soma- 
sundara’s son; Pichappa left a son named 
Pichaikutti. The two branches had become 
divided, but, continued to hold some im- 


movable properties in common, accord- 
ing to the plaintif’s case. | 
Pichaikutti died in 1911 leaving a 


widow Valliammai who, in 1918, adopted 
one Arunachala. Arunachala enjoyed 
Pichaikutti’s properties whatever they were, 
married one Egami, and died in June 
1930, leaving Egami ‘surviving him. On 
June 7, 1931, Valliammai adopted the plaint- 
iff who was admittedly an orphan, aged 
about 27 years at the time. As usual 
amongst Chettis, a muri (Ex. A) was exe- 
cuted at the time of the adoption and it 
is attested by the defendant, a circums- 
tance which according to Chetti usage 
not merely signities pioof of the execution 
of the document (as in the ordinary 
acceptation of the word ‘attested’) but 
associates the defendant with the act of 
adoption as the nearest pangali in the 
adoptive family. Exhibit A recited that the 
plaintiff had become the son of Pichai- 
kutti and ‘shall, as son, hold and enjoy‘ 
all Pichaikutti's properties. On the same 
day, the defendant signed Ex. DD (though 
it is dated the previous day) which pur- 
ports to be a decision of certain panchayat- 
dars (of whom the defendant was one) 
to the following effect : 

“Within a period of ten yearsirom this day, the 
son that may be born to Lakshmanan (plaintitf) 


who is now adopted to Pichaikutti shall be got 
adopted to Hgamai, the wife of Arunachala or a 


‘son from the outside shall be udopted. The said 


adopted son of Egamai. and richaikutti's son Laksh- 
mana shall enjoy in equal halves all the properties.” 


Since the adoption plaintiff has been 
living with Valliammai and Egamai in 
the portion of the family house, the other 
portion being in defendant’s occupation. 
About a month after the adoption, the 
plaintif was marred, the defendant play- 
ing the role which according to the custom 
of community is assigned to the nearest 
agnatic kinsman in tnat function, partis 
cularly the attestation of a document 
called Esaikkudimanam (Ex. B in this 
case), Mgamai does not appear to have 
yet taken anybody in adoption, 


The plaintiff has filed this suit cla:me 
ing a division of and possession of a 
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half share in tLe properties of which he 
alleges Le is in pcssession es 2 “tenant- 
in-common” with the defendant end which, 
according 10 Lim, belong in commcn to the 
defendants brarch and to Pichaikutti’s 
branch. Defendant disputes the validity of 
plaintiff's adopticn and contends that 
at all evenis itis Egamsi that is entitled 
to Arunachala’s shale. Plaintiff relies on 
custim to validate the adoption end give 
him a title tothe property. 

The pleadings ale open to the criticism 
that ithe custom relied on by tLe 
plaintiff was never clearly or definitely 
formulated. Even issue No. 13 does not 
make any reference to the results of the 
adoption, assuming it to be valid. The 
points at issue between the parties as 
they finally emerged ere: (i) whether the 
adoption of an orphan boy is permitted 
by the custcm of the community, (i) 
whether custtem permits a mother-in-law 
to make an adoption notwithstanding the 
existence of a daughter-in-law in whom 
the scn’s estate had vested at his death; 
and (ii) if tke fist two questions are 
answered in tle effirmative, what exactly 
is the status and what are the rights of 
the boy so adopted. The second question 
was raised before this Court on a previous 
occasicn (in A. S. Nos. 158 of 1932 and 
374 of 1938, Palaniappa Chettiar v. 
Annamalai Chettiar 153 Ind. Cas. 102 
(1) but the learned Judges gave no 
finding onfit, cs tley found it possible 
to dispose of the case on another ground. 
It may, however, be mentioned that in that 
case the lower Court gave a finding in 
favour of the existence of the custom. In 
the present instance also, another Subordi- 
nate- Judge has come to an affirmative con- 
clusion on the Ist and 2ndof the points 
above set out. 


On behalf of the appellant, Mr, T. M. 


Krishnaswami Aiyar raised before us a 
contention that in this case there is no 
proof at all of the plaintiff having been 
taken in adoption, because nothing is 
spoken to by the witnesses beyond the exe- 
cution of muri. We do not think it right 
to allow such a ccntention to be raised at 
this stage. The plaintifi’s adoption as a 
fact was not disputedin the written state- 
ment or in the course of the evidence, The 
plaintifi's witnesses no doubt speak prc- 
minently tothe execution of the muri and 
to the part that the defendant took in that 
connection but that is apparently because the 


as 153 Ind. Cas, 102; A I R 1985 Mad 141 7 RM 
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defendant attempted to minimise the import- 
ance of the part he then took. The defendant 
was admittedly present at the time, he 
admits that a number of relatives who had 
assembled for another function also attend- 
ed the plaintiff's adoption. The defendant 
throughout speaks of the adoption as en 
acecmplished fact and has nowhere suggest- 
ed that any particular act which accord- 
ing toihe custom of the community was 
necessary io constitute an adoption was 
absent in this case. There was of course 
no ‘giving’ of the boy by elders- as plaint- 
iff says, he gave himself, but that isa 
matter to be discussed when dealing with 
the first of the questions above set out, 
namely, as to the validity of the adoption 
of an orphan. It is clearthat in the Chetti 
community very great importance 18 
attached to the execution of the adoption 
muri and it has not been suggested that 
Ex. A was brought into with a View toa 
contemplated adopticn which did not in 
fact take place. We have therefore de- 
cided to deal with the case on the footing 
that the plaintiff went through whatever 
was according to tLe custom of ihe com- 
munity necessary to constitute the ceremony 
of adoption. Feasting and making pre- 
sents are optional and their absence can- 
not constitute a defect in the necessary 
ceremonial. 
The practice of taking orphan boys in 
adoption may well be said to be established 
by the evidence in the case. The instances 
speken to are no doubt comparatively 
recent but that is a limitation arising ` 
from the very nature of oral evidence. The 
evidence on the point is all one way and 
no witness has been called on the side of 
defendant either to deny the existence of 
the practice or even to suggest that such 
adoptions are looked upon with disfavour 
in the community. The title of such 
poys to the properties of their adoptive 
parents seems to have been admitted in 
all cases as a matter of course. The conduct 
of the defendant himself in connection with 
Ex. A and Ex. DD and the conduct ofthe 
other panchayatdars who took part in 
Ex. DD are also not without significance 
in this connection: (See observation of the 
Privy Council in Ram Kishore v. Jainarayan 
(2). We therefore see no reason to differ from 
the conclusion of the learned Subordinate 
Judge that the plaintiff's adoption cannot 


(2) 49 C190 at p. 131; 64 Ind. Cas, 782; 17 NLR 
163; 15 LW 144; (1999) M W N 195;30 MULT 144; 
42 ML JEO; A I R192 PC 2; 26 OWN £81; 20 A 
L J 857; 48 I A 403 (PC). 
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be held to be invalid merely on the ground 
that he was an orphan at the time of the 
adoption cannot be held to be invalid 
merely on the ground that he was an 
orphan at the time of the adoption. We are, 
however, not prepared to go so far as 
his statement would seem to imply when 
he says that in the Chelti community 
the motive that operates in connection 
with adoptions is secular. In other sec- 
tions of the Hindu community also, the 
secular motive is nob without importance; 
and even amongst Chettis the 
motive is not absent. We cannot agree 
that the case could or should be assumilat- 
ed, for instance, to adoptions amongst 
communities like Jains where the religious 
motive has no place. 

The evidence does not, however, establish 
what exactly are the rights of an orphan 
boy taken in adoption. The witnesses 
speak only to his enjoyment of the prop- 
erties of his adoptive parents. The adop- 
tion will not satisfy the definition of a 
Dattaka adoption and we do not wish to 
be understood as deciding that in this 
community, an orphan boy when adopted 
will, asa matter of law (apart from proof 
of custom when necessary), acquire all the 
rights which under the general Hindu Law 
are recognised in favour of a Dattaka son. 
It must not be forgotten that when and 
in so far as Hindu usage recognis- 
ed other forms of adoption or atffilia- 
tion besides the Dattaka, it did not al 
ways accord to persons so adopted all 
the rights given to a Dattaka nor impose 
on him the same disabilities cf Jiwan Mal 
v, Jamma Das 10 Ind. Cas. 822 (3), Tiratha 
Ram v. Khan Devi (4), Kanhaiya Lal Sahu 
v, Suga Kuer (5). 

On the second of the point above set 
out, the evidence establishes 8 or 9 in- 
stances. Out of these, in all except two 
adoptions were said to have been made 
both by the daughter-in-law and by the 
mother-in-law; and by arrangement between 
the parties both the adopted boys are said 
to havo shared the estate. Mr. Krishna- 
“swami lyer has advanced four contentions 
in this connection. He pointed out that 
zaone of the instances spoken to by the 
awvitnesses relates to ths Illuppukuddi Sub- 
Wivision of the Chetti community to which 
she parties to this suit belong and he 


ae 10 Ind. Cas. $22;67 PL R 1911; 232 PW R 
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also contended that the instances are after 
all too few and recent to establish a 


custom for the whole community. We do 
not feel that there is much force in the 


first objection, no distinction on this ground 


seems to have been suggested in the course 
of the trial and it does not appear that there 
is any marked difference in practices be- 
tween this and the other Sub-Divisions 
of the community. The second objection 
has greater force and we should have 
hesitated to accept the conclusion of the 
lower Court on this part but for the 
fact that we find it possible in the cir- 
cumstances of this case to limit our deci- 
sion to one between the parties. This 
course has been adopted by the Privy 
Council in some instances, even when 
questions of custom were raised. (See Kup- 
chand v. Jambu Prasad (6), Chiman Lal 
v. Harichand (7) and Parshottam Ganpat v. 
v. Venichand Ganpat (8). As pointed out 
by Mr. Golap Chandra Sarkar (Law cf Ad- 
option, Lect. V) when discussing Rangamma 
v. Achamma (9) Hindu opinion has long 
been divided on the question of mutliple 
adoption and where there are more widows 
than one whether co-widows or daughter- 
in-law and mother-in-law, the sentiment 
in favour of each having a boy adopted 
by herself, though in theory to her hus- 
band, has been pretty strong in the 
Hindu community. Amongst the instances 
spoken to in this case, we fiind one or 
two where a person adopted a boy even 
after the daughter-in-law had adopted a 
son, whereas under the Hindu Law there 
is a grandson by adoption. The language 
employed by Lord Kingsdown in Boobun 
Moyee Debi v, Ram Kishore Achary 
Chowdury (10) seems to suggest that it is 
against the policy of the law generally 
to permit an adoption by the mother-in- 
law after the estate had vested in the 
daughter-in-law. In this view it might be 
said that a custom, even if established, 
would be invalid as opposed to public 
policy. But as recent cases have nobre- 
affirmed this ground but have based 
the termination of the mother’s power on 

(6) 32 A 247; 6 Ind. Cas. 972; 1EOWN 545;7 ALS 
319; 12 Bom. LR 402; 11 O LJ 454; 8M LT 3; 20M 
L J 439; (1910) M W N 132; 37 IABO. 

(7) 40 C 879; 19 Ind. C»; 639; 17 C WN 835; 128 
PW R1913; 187 PL R 1913; (1913) M W N 509; 14 
GO Ld 70; 15 Bom, LR €i 14MLT 88; l02PR 


1913; 40 I A 157 (PO), 
(8) 45 B 754; 61 Ind. Cas. 492;23 Bom, L R 227, 
Q) 4M IAJ; 1 Suther 197; 7 W RPC 57; 1 Sar, 


13. 
(10) 10 M 14 279 at p. 310; 3 WRU; 1 Suhey 
574; 2 Sar, 114. 
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Mr. T. M Krishneswami J¥er’s third con- 
tention is based on ihe fact that in all 
the instances spoken to by the wilnesses 
the rights of the parties. were regulated by 
family settlement. He drew our attention 
to the observations of the Judizial Com- 
mittee in Abdul Hassan Khan v. Sona 
Dero (11) to the effect that arrangements 
resting upon such agreements, far from 
Proving a custcm binding cf ils own force 


grounds, the possible objection 
public policy need not be ex- 


conflicting 
the Judicial Ccmmittee 
made the above obeervaticns. This is shown 
by their concluding observation on p. 468* 
that i 

“Although there is much reason in history for 
the custom alleged and some evidence by which 
it receives support, yet on the whole the evidence 
has fallen short cf the standard to which it must 
attain in order to succeed in altering devolution of prop- 
erty according to Muhammadan Law toa devoluticn 
deteimined by a family custom.” 


On ike other hand, in Paloniappa, 
Chettiar v. Alagan Chetti (12) where they 
wére dealing with a cusicm alleged to 
exist in the Chetti community, their 
Lordships note a similar argument on 
P, 750 and answer it by pointing out 
that the witnesses who spoke to these 
documents or arrangements also gave 
oral evidence in favour of ihe custom. 
The evidence in the present case is of 
the same kind. 

„The appellant's last contention is based 
upon ihe fact already noticed that inmost 
of the instances epoken to in the evidence 
two. adoptions are said to have been made, 
one by the mother-in-law and the other 
by the daughter-in-law. This ‘may be 
more fully discussed when dealing with 
the third questiin as to the righis of 
boys thus adopted. At this stage we vill 
only observe lhat so far as the prevalence 

Q1) 45 C 450 at p. 467; 43 Ind. Cas. 806; IG AL J 
17; 4P LW 27; 3M L J 48; 22 C WN 353; 23 M 
LT 117; 270L 7 240;1P LR 1918;-20 Bom. LR 
528; 12 SLR 104; 45 I A 10(P 0). 

(12) 44 M 740; 64 Ind. Cos. 439; (1921) MW N 
687; 26 CW N 417;30 ML T 208; 15 L W 5291; 4U 
aioe © 21;A 1 Rlsse po 228 48 JA E39 
“*Page of 45 C—[ka) 
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of the practice is concerned, it scems to 
us to make no difference on the question 
of fact that an adoption in such cases is 
also made by ihe daughter-in-law. Mr. 
Patanjali Sastri insisted that a defferentia- 
tion on this ground ‘was not suggested in 
the course of the trial and contended that 
if ithad been so suggested; it might have 
been possible for his client to adduce 
evidence of a large number of’ instances 
where adoption was made by the mother- 
in-law. He also relied strongly on Exs. 
A and D as showing the conscionsness cf 
the defendant and of those who took 
part in them that an adoption might be 
made by the mother-in-law independently 
of and long before an adoption by the 
daughter-in-law, because Ex. DD con- 
templates en .adoption by the daughter-in- 
law. only. seme years later while Ex, A 


“proceeds on the footing that the son adopted 


by iLe mother-in-law will immediately: get 
the property. It cannot be denied that 
this last ccntention is well founded, at 
any rate, as against the defendant. Mr. 
Krishnaswami Iyer argued that Ex. A 
merely contemplates the acquisiticn by the 
plaintiff of such property as might he 
regarded es Pichukutti’s even at the date 
of the plaintifi's adoption and not of the 
properly of Arunachala. We are unable 
to put such a ccnstructicn upon Ex. A, 
Aiunachala must, cn bis adoption, have 
inherited the whole estate of Pichaikutti 
and it will ke meaningless to suggest 
that the parties to Ex. A ecntempiated 
scme property of Pichaikutti, other than 
what kad vested in Arunachala, being 
still available for the plaintiff. 

The last questicn, viz., that relating) to 
the righis owing from such adoption has 
caused us greater difficulty. Mr. Patanjali 
Sastri maintained that once custom is 
invoked to validate an adoption by the 
mother-in-law even when there is a daugh- 
ter-in-law, it would follow as a matter of 
law, tbat a scn thus adopted by the 
mother-in-law would divest even ihe 
daughter-in-law of the estate vested in her 
as heir to her husband. We are not able 
to accept this contenticn. It seems to us 
in tle Hist place dcubiful whether it would 
he prcper to attach to an adcption which 
ex-hyzothest is cppcscd to the general] 
Hindu law but is only sought to be 
validated by custom all ike legal con- 
Sequences which the general law would 
attach to en adoption valid under tle 
general law. We do not; however, pursue 
this point because we are ‘not satisfied 
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that under the general law itself, an adop- 

tion like that of the plaintiff (assuming 
it to be valid) will have the effect of 
divesting the daughter-in-law of the estate 

mate she had taken as her husband's 
eir. 

We may refer in this connection to the 
judgment of the Calcutta High Court in 
Puddo iKumaree Debeev. Jugut Kishore 
Acharjee (13) where the learned Judges 
interpreted the decision of the Privy 
Council in Broobun Moyee Debia v. Ram 
Krshore Acharj Chowdhury (10) as not in- 
validating the adoption by the mother-in- 
law but only as precluding the divesting of 
the estate vested in the daughter-in-law. This 
decision of the Calcutta High Court was re- 
versed by the Privy Council in Padma Ku- 
mari Debi v. Court of Wards (14) where their 
Lordships declared that the effect of the de- 
cision in Rangamma v. Achamma (9) case 
was also toinvalidate the adoption on the 
footing that the mother-in-law'’s power of 
adoption had come to an end on the 
vesting of the estate in the daughter-in- 
law. But the High Court Judgment at 
least shows that the assumption of the 
validity of the adoption by .the mother in- 
law will not necessarily involve the con- 
clusion that the estate of the daughter- 
in-law must be divested cf. the opinion 
of Reilly, J. in Sukhdevdoss Ramprasad 
v. Chotti Bai (15). Mr. Sastri pointed out 
that the judgments in Amarendra Man Singh 
v. Sanatan Singh (16) and Vijaya Singji 
Chhatrasingji v. Shivasangji Bhimsangji (17) 
have greatly limited the effect of their Lord- 
ships’ observationsin Bhoobun Moyee Debia 
v. Ram Kishoer Acharj Chowdhury (10). 
It is true that the recent decisions have to 
some extent dissociated the question of the 
termination of a widow's power to adopt 
from that relating to the vesting and 
divesting of the estate. But it does not 
seem to us to follow that the conclusion 
in favour of the continuance of the widow's 
power of adoption will necessarily justify 
the conclusion that the person so adopted 
will, regardless of another considerations, 
also divest everybody who might in the 

aa 50615. 

(14) 8 C 302; 8 I A 229; 4 Sar; 285(P C), 

_ (15) 27 L W 145; 109 Ind. Cas. 5; A IR 1928 Mad; 
118; (1928) M W N 32. 

(16) 12 Pat. 642; 143 Ind. Cas. 441; Ind. Rul. Gate 
P C168; A I R1933 PO 155; 37 O W N 938; (1933 
MW N 769; 38 LW 1; 57 OL J 593; 35 Bom. L 
859; 60 I A 242 (PC). 

(17) 58 B 360; 155 Ind. Cas. 493; (1935) O W N 645; 
ast M W N531;-A IR 1935 P C95; 7 R P O 207: 
68 L J 701; (1935) A LJ 690; 39 O W N 682; 61 O 
L J 336; 42 L W 1;37 Bom. LR 562 (P-O).j 
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interval have taken the estate which once 
belonged to the adoptive father. 

The basis on.which a son adopted bya 
mother succeeding as heir to her son could 
divest the mother herself of the estate so 
inherited by her has been the subject of 
some discussion see Rai Jatindranath 
Chaudruri v. Amirtalal Bagchhi (18); and 
it was till recently assumed that in cases 
where the adoption is not to the last male 
holder, the adopted son can only divest 
the estate vested in the adopting mother. 
The Bombay High Court some times added 
an exception based on the consent of the 
persons in whom the estate was for the time 
being vested cf. Payapa v. Appanna (19). 
Tne decision of the Privy Council in 
Amarendra Man Singh v. Sanatan Singh (16) 
and Vijyasingji Chatrasingji v. Shivasangji 
Bhimsangji (17) seem however to assume 
that even the estate vested in a collateral 
on the death of the son may be divested 
by a son adopted by the mother. The 
question nevertheless remains how far 
these two decisions can be held to over- 
rule the principle enunciated by Lord Kings- 
down in Bhoobun Muyee Debia v. Ram 
Kishare Acharj Chowdhury (10) that under 
the Hindu Law a person to succeed must 
be the heir of the last full owner. In the 
present case, as in Boobameyyee’s case the 
first adopted son was the last full owner 
and the inheritance must be traced to him. 
The nearest heir on that footing will be 
his widow and not the plaintiff, even if 
by afiction of law the plaintiff could he 
assumed to have become a member of this 
family at the moment of Arunachal’s death. 
On the other hand in Amarendra Man 
Singh v. Sanatan Singh (16) and Vijaysingji 
Chhatrasingji v. Shivsangji Bhimsangji (17) 
the estate had temporarily vested in a 
distant collateral who would only be a 
remoter heir, ‘if by fiction the adopted son 
could be deemed to have been in existence as 
such at the moment of the first son’s death 
or civil death. How far the doctrine of rela- 
tion back of the adopted son's title can be 
carried in cases where inheritance is not to 
be traced directly to the adoptive father can 
by no means be regarded as settled. cf Bhu- 
baneshwari Debiv. Nilcomul Lahiri (20) and 
Vatti Kutti Veeranna v. Katuri Sayamma 
(21) Mr. Patanjali Sastri suggested that the 


(18) 5 OW N 20. 

19) 23 B 327. 

2 12C 18; 12 I A 137; 9 Ind. Jur. 398 (P ©). 

(21) 52 M 398; 118 Ind. Cas. 821;.29 L W 309; AIR 
1939 Mad. 296; 56 M L J 401; Ind, Rul, (1929) Mad, 
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fictions of the plaintiff's existance at Pitchai- 
kutti’e death (and-not merely to the date of 
.Arunachala) could be regarded as undivided 
‘co-parceners, he said, the plaintiff would 
‘take the property of Arunachala by surviv- 
-orship even in preference to Arunachala’s 
‘widow. But even a fiction cannot. be 
carried to illogical limits; and in this 
icase, it seems “unreasonable to postulate 
‘the legal existence of plaintiffs’ 
title as that of a co-parcener of Arunachala 
‘because as long as Arunachala was alive 
his existence would itself be a bar to any 
-adoption by his mother and plaintiff could 
:not have become Pichaikutti’s son during 
. Arunachala’s life-time. 

Mr. Sastri next contended, in the alter- 
native, that even as a matter of custom the 
evidence establishes that the son adopted 
: by the mother-in-law in such circumstances 
divests the daughter-in-law. It is in this 
connection that Mr. Krishnaswami Iyer’s 
argument becomes important, that where 
‘the daughter-in-law also makes an adoption, 
-the boy adopted by her would undoubtedly 
-divest her and arrangements entered into 

‘by or on behalf of that boy whereby 
some property is given to the boy adopted 
“by the mother-in-law cannot prove that the 
-latter is in his own right entitled to divest 
‘the daughter-in-law. As stated already 
‘there are only two instances, referred to in 
the evidence, of adoptions by the mother- 
in-law alone. Mr. Sastri was therefore 
obliged to rely on Ex. A and Ex.DD and 
‘the subsequent conduct of the defendant 
(including his part in Ex. B and Ex. Y) as 
sufficient to establish plaintiff's right, 
‘as against the defendant to . possession of 
‘Pichaikutti's. He referred io usin this con- 
nection to the observations in Ramalingam 
Pillai y. Sadasiva Pillai (22) and Sooratha 
Singa v. Kanaka Singa (23). In the former 
cace, the plaintiff's adoption was sought to 
be invalidated on two grounds : (i) that 
the adoptive father wes in pollution at the 
‘time of the alleged adoption, and (i) that 
‘the plaintiff was his sister's son. After 
referring to the several occasions on which 
the plaintiff was styled as adopted son by 
‘the defendant's father, their Lordships ob- 
served (on p. 515*) : 

“If there were no adoption at all or if the actu- 

al adoption were for any reason legally invalid, the 


respondent would of Gourse notbe entitled to that 
designation. They amount therefore to a complete 


(22) 9 MIA 506atp. 510;1W R P C95-1 Suth- 
PC J 538; 2 Sar. PCJ 5(PO 


(23) 43 M 867; 59 Ind. Cas. 585,12 L W 245; 
at WN 528. hi 
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‘admission of the whole title 


- Court's conclusion to this 


164 10 

of . the respondent 
both in fact and in law and show that the ob- 
Jections which have bean urged to his claim, in 
the opinion of the appellant's father, who probab- 
ly was well acquainted with all tha circumstances 
and may be assumed to have known the Hindu 
Laws and customs had no foundation.” f 

In Soorath Singa .v. Kanaka Singa (23), 
where the. question related to the existence 
of acustom permitting the adoption of a 
brother's daughter's son, Sadasiva Iyer, J. 
referred to-an admission made by the 


objector and on the authority of the decision 
-in Ramalinga Pillai v, Sadasiva Pillai (22), 
-observed that : 


“Tt wasan admission both of the fact andof 
the validity of the defendant's adoption, The 
burden of proving that it -was not valid was 


- therefore shifted." 


An admission could, of course, be explain- 
ed away, but the defendant has not, serious- 


-ly attempted to doso in the present case. 
‘Again, on a mere point of law an admis- 


sion may not be of much significance, but 
where the question raised is one of custom, 
the position is different. Finally as observ- 


- ed. in Tayammaul v. Seshachala Naiker 


(24), where the person whose conduct is 
relied on could hardly have distinguished 
“between an adoption in fast and a legal 
adoption” and the facts ascertained in the 
case disprove the adoption, presump- 
tions arising from conduct may not be of 
any value ; but it was recognised in the 
same passage that ‘upon a question which 
depended upon the preponderance of evi- 
dence’ acts.of acquiescence would be im- 
portant. We accordingly accept the lower 
extent, that as 
against the defendant, the evidence is suffi- 
cient to establish that plaintiff was entitl- 
ed to the half share which Pichaikutti 
and Arunachala were entitled to in the com- 
mon properties of the two branches. Egamai 


.is nota party to this suit nor has she even 


been examined ss a witness in the case. 
The evidence does not show whether she 
wasa party to Ex. DD or consented to 
plaintiff's adoption. We do not therefore 


-wish to be understood as expressing any 
-opinion in respect of the plaintiffs rights 


as against Egamai or es against any son 

that she may take in adoption. 
The plea of estoppel (raised by issue 

No. 12) was not pressed before us. But 


. we think it right to -point out that the de- 


cision in Dhanaraj Joharmal v. Soni Bai 
(25), does not preclude a pleaof estoppel 


- (N1OMIA 429 at p 433; 2 Sar. 139 


1 

(25) 52. C 462; 87 Ind. Cas. 357; AIR 1925P O 
118; 521 A 231; 23 ALJ 273-20 W N 335; L R86 
A P C97; 27 Bom. L R837; 31 N L R 50; 49M LJ 
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as between cariain parties, evea on a 
question of adoption ; there can of course 
be no estoppel arising out of representation 
on amere point oflaw. In the cise before 
their Lordships the decision turned on the 
distinction (which they emphasise on p. 4954) 
between an ordinary Agarwalla adoption 
‘and the regular Hindu or Brahminical adop- 
tion," on the assumption that rigats of 
‘collateral succession arise only in the latter 
case. On this footing, the Board held.that 
‘the representation and acts of Ramdhan' 
only to relate to a secular or Agarwalla 
adoption. 

The decree of the lower Court in this 
Case, may, it seems to us, als) be supported 
on another ground. The defendant is ad- 
mittedly entitled Only to half share in 
whatever may be found to be thecommon 
property of the two branches. As regards 
the other half, his plea is really one in the 
nature of jusierti. Sucha plea may be 
available in an action in ejectment, i. e. 
where the plaintiff is not in possession (see 
Chandrika Bakhsh x. Inder Bikram Singh 
(26), butthe evidence in this case esta- 
blishes that the plaintiff is in legal pos- 
session of the properties along with the 
defendant having been so admitted to pos- 
session by the defendant himself on 
the assumption that the plaintiff was 
entitled thereto. Valliammai and Egamai 
are living with the plaintiff and Egamai 
has not so far disputed plaintif’s right or 
title. In these circumstances it seems to 
us proper to allow the plaintiff to convert 
his “common” possession of the whole into 
separate possession of a half share, as against 
the defendant and leave it to Egamai 
if she so chooses, to assert her rights, if 
any, as against the plaintiff in one course. 
We are unable to accept Mr. Krishnaswami 
Jyer’s contention that the defendant can 
treat the plaintiff as a trespasser on pro- 
perty held by the defendant and Ega- 
mai as tenants-in-common. 

The decree of the lower Court covers 
four items of immovable property. Of these 
there is no dispute as to the common title 
of the two branches in respect of item No. 4. 
Items Nos. 1 to 3 were claimed by the de- 
fendant as exclusively his own but this 
claim was negatived by the lower Court 
and a division was directed even of these 

(26) 38 A 440 at p. 445; 35 Ind. Cas. 958; A IR 
1916 P C 14; 431 4179:19 00 141; 20 C W N 1149; 
20M L T 164; (1916) 2M W N 120; 4 L W 288; 3L M 
L J 505;14 ALJ 1024; 18 Bom. L R 846; 24 CLJ 
291; 40 LJ4(PO). 
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items. The same contention has been re- 
peated before us: but we see no sufficient 
reason for differing from the conclusion of 
the lower Court. It is true that the sale 
deeds stand in the sole name of defendant's 
adoptive father; butit cannot be denied 
that out of the consideration for the pur- 
chase of ltem No. 11 (Under Ex. MM-1 and 
MM) the amount paid for MM-1 was de- 
bited to the common account and the 
major portion of the consideration for 
-MM, namely ithe mortgage debt under 
LL was a common asset of the family. We 
are not prepared to accept the appellant's 
suggestion that out of this mortgage-debt 
the share of Pichaikutti’s branch has 
been acquired by defendant's branch. 
Again though the hundi for the purchase 
money under Ex. G (for item No.. JIL) has 
been paid out of defendant's account in the 
Colombo R. M. A. R. R. M. firm, the hundi 
itself has been drawa in the common 
vilasam and not in the Zanathu Vilasam 
of the defendant's father. It was debited 
in the Colombo firm to defendant's account 
apparently’ because the common vilasam 
has no ledger there. How this amount and 
the other items of receipts and disburse- 
ments referred to by the learned Court 
have been dealt with as between the two 
branches can be mide clear by the produc- 
tion of the accounts of the defendant's 
father und of the defendant but the de- 
fendant has denied existence of such 
accounts—a statement which the lower 
Court has rightly declined to believe. 
Plaintiff, witness No. 18, speaks posi- 
tively to the acquisition of these items for 
the common beneit and his testimony has 
not been shown tc be unreliable. There ig 
also other evidence on the plaintiff's side 
which the learned Judge has accepted, of 
plaintiff of these 
Properties as their nature permits. The 
defendant's attempt to explain away such 
acts of enjoyment as permissive has not 
been successful. 

Tne appeal accordingly fails and is 
dismissed with costs. 

A Appeal dismissed, 
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Transfer of Property Act (IV of 1882), ss. 123, 
129—Gift by one Muhammadan to another of im- 
movable property—Registered instrument duly attest- 
ed as required by s. 123—Necessity of. 

In Burma a gift of immovable property by one 
Muhammadan to another must be made by a register- 
ed instrument, duly attested in accordance with the 
provisions of s, 123, Transfer of Propeity Act. [p. 
993, col. 2.] 

Per Mya Bu, J.—Section 129, Transfer of Property 
Act, only saves such rnles of Muhammadan Law asare 
administered as law by the Courts from being affect- 
ed by anything enacted in Chap. VII of the Act, or, 
in other words, the section only enacts that ifthsre 
is any Tule of Muhammadan Law which is adminis- 
tered as law by the Courts it shall not be affected 
by anything in Chap. VII. In parts of Burma where 
the Tiansfer of Property Act, is in force a gift ot 
immovable property must be effected by registered in- 
strument signed by oron behalf of the donor and 
attested by at least two witnesses as provided by 
s. 123, Transfer of Property Act. Karam Ilahi v. 
Sherif-ud-din (6), Bava Saib v Mahomed (9 , Vaha- 
zullah Sahib v. Boyapatinagayya (10), Nasib Ali v. 
Wajed Ali (16), Sultan Miya v. Ajebokhatoon Bibi 
(17) and Sarif-ud-din Mahammad v. Mohiuddin (49), 
dissented from. [p. 989, cols. 1 & 2.] 

Mr. U Tun Aung, for the Appellants. 

Mr. K. C. Sanyal, for the Respondent. 

Mya Bu,J.—‘lhe question referred to 
us has been propounded by an Appellate 
Bench of this Court in a Civil Second 
Appeal and is as follows: 

“Tg a gift of land in Burma by one Muhammadan 
to another, which is good according to Muhammadan 
Law, but which is not made by registered deed, 
good by virtue of s. 129, Transfer of Property Act, 
or does s. 123, Transfer of Property, supervene and 
make a registered deed necessary in addition to the 
gift having to comply with the requirements cf 
Muhammadan Law ?” : 

The proceedings in the Court of first in- 
stance and in the Court of first appeal show 
that the gift alleged by the plaintiffs was 
not made in due compliance with the pro- 
visions of s. 123, Transfer of Property Act, 
put the only ground on which the validity 
of the alleged gift was contested on be- 
half of the defendant was that the essential 
conditions to the validity of a gift under 
Muhammadan Law, or at least some of 
them, were absent, and that both the Courts 
below have answered the issue based upon 
that ground edversely to the plaintiff. In 
these circumstances it appears to me that 
the question referred tothe Full Bench in- 
volves the hypothesis that the essential 
conditions to the validity of a gift under 
Muhammadan Law were present in,the gift 
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in question. Under Muhammadan Lay it 
is essential to the validity of a gift ‘that 
there should be: (1) a declaration of the gift 
by the donor; (2) an acceptance of the gift, 
express or implied, by or on behalf of the 
donee; and (3) delivery of possession of 
the subject of the gift by the donor to the 
donee. If these conditions are complied 
with the gift is complete. If any of these 
is wanting, the gift is invalid. The par- 
ticular condition that is alleged by the 
party impugning the gift in this case to be 
wanting is that relating to delivery of 
possession of the subject of the gift. Sec- 
tion 123, Transfer of Property Act, 1882, 
provides so far as a gift of immovable pro- 
perty is concerned, as follows: 

“For the purpose of making a gift of immovable 
property, the transfer must be effected by a registered 
instrument signed by or on behalf of the donor, and 
attested by at least two witnesses.” 


This section is one of those appearing in 
Chap. VIL of the Act relating to gifts, the 
penultimate section of this Chapter being 
s. 129, as amended in 1929, the relevant por- 


tions of which run as follows: 
‘Nothing in this chapter shall be deemed io affect 


. any rule of Muhammadan Law.” 


Before the amendment of 1929 this por- 
tion of the section had after the words 
“Muhammadan Law” the words “or, save as 
provided by s. 123, any rule of Hindu or 
Buddhist Law.” In view of the require- 
ments. of Muhammadan Law and in the 
light of the provisions of ss. 123 and 129, 
Transfer of Property Act, the question that 
falls for determination eppears to me to be 
essentially this: Is a gift of immovable pro- 
perty in Burma between Muhammadaas, 
made in due compliance with the require- 
ments of Muhammadan Law but not in 
accordance with the terms of s. 123, Trans- 
fer of Property Act, valid by virtue of the 
provisions of s. 123 of the Act ? Something 
in the nature of a converse to this ques- 
tion arose in Ma Miv. Kallander Ammal 
(1). That case was concerning a gift made 
in 1914 in Pegu District and effected by a 
registered instrument signed and attested 
as required by s. 123, Transfer of Pro- 
perty Act. Section 123 of the Act had be- 
fore 1914 been extended to that District by 
the Local Government in exercise of the 
power vested init bys. 1. The question 
that arose in that case was, therefore, whe- 
ther a gift between Muhammadansin the 

(1) 5 R 7; 100 Ind. Cas. 32; AIR 1927 PO 22; 54 
I A 23:95 ALJ 69; (19277 M WN 76 38 MLT 
53; 52 M L J 362;4 O W N 300; 6 Bur. L J 59; 45 C 
poo 25 L W 679; 29 Bom, L R 772; 31 O W N 625 
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parts of Burma to which s. 123 had been ex- 
tended made in duc compliance with the re- 
quirements of that section was not valid if 
the requirements of Muhammadan Law 
were not duly complied with? The par- 
ticular requirement of Muhammadan Law, 
that the party contesting the validity of the 
gift alleged to be wanting, was delivery of 
the subject of the gift by the donor to the 
donee. 

The learned Judge who delivered the 
judgment of the Bench of this Court, which 
decided the first appeal, held that in 1914, 
at the date of the deed in Pegu District, 
transfer of possession was not necessary be- 
cause the Local Government in the exercise 
of the powers conferred upon it by s. ], 
Transfer of Property Act (as amended) had 
only extended s. 123 and had not extended 
s. 129 and consequently held that, inasmuch 
as the gift had been effected in accordance 
with the requirements of s. 123, Transfer 
of Property Act, the forms necessary under 
Muhammadan Law were not needed to 
complete the gift. On the appeal from this 
decision their Lordships of the Privy Coun- 
cil observed : 

“The learned Judge next dealt with the question 
of possession, and observed that all the older High 
Courts were agreed before the passing of the Transfer 
of Property Act, 1882, that the rule of Muhammadan 
Law requiring giftsto be perfected by possession was 
applicable in India, and that this rule was preserved 
by s.129 of the Act, which provided that nothing in 
the chapter relating to gifts should affect any rule of 
Muhammadan Law. Notwithstanding this the learn- 
ed Judge proceeded to hold that in 1914, at the date 
of the deed in this part of Burma, transfer of posses- 
sion was not necessary, because the Local Government, 
in the exercise of the powers conferred upon them by 
s. 1, Transfer of Property Act, as amended, to extend the 
whole or any part of the Act had only extended s, 123 
in this part of the Act, and had not extended s. 129”. 

And pcinted out : 

“The power to extend any part of the Act to Burma 
did not authorise the Local Government to extend 
particular sections of the Act, so as to give those 
sections a different operation from that which 
they had inthe Act itself read as a whole, and to 
abrogatein the area to which the extension applied 
arule of Muhammadan Law till then in force there 
as to which the legislature had expressly provided 
that it was to remain unaffected by the Act.” 

But coming to the conclusion upon the 
evidence that possession was sufficiently 
proved to have been given, their Lordships 
confirmed the decree of this Court which had 
upheld the gift. Tt appears that the learned 
Judge who delivered the judgment of this 
Court had expressed a finding to the effect 
that apart from the Transfer of Property 
Act the effect of the Burma Laws Act, s. 13, 
sub-s. (3), was to make Muhammadan Law 
applicable to gifts in Burma between Mu- 
hammadans and that the proposition that 
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Muhammadan Law of gift had been enfor r- 
ed in Burma between Muhammadans before 
the extension of s. 123, Transfer of Property 
Act, was accepted without challenge by 
either party before the Judicial Committee. 
Therefore as faras I am able to make out 
from the report of the proceedings in the 
Privy Council, the question whether Muham- 
madan Law relating to gifts had or had not 
been in force in the part of Burma to which 
extension of s. 123, Transfer of Property Act, 
was effected at the time of the extension did 
not fall for their Lordships’ determination. 
Nor did the question whether in the absence 
of the inclusion of gift in s. 13, sub-s. (1), 
Burma Laws Act as a matter, to be decided 
according to the personal law of the parties, 
the fact that Muhammadan Law had been 
applied to gifts between Muhammadans in 
Burma as rules of justice, equity and good 
conscience was sufficient to render s. 129, 
Transfer of Property Act, operative with re- 
ference to s. 123 of the Act, fall for deter- 
mination by the Privy Council. 

To my mind what was really laid down by 
the judgment of the Privy Council was that 
s. 123 could not be extended apart from 
3.129. But since their Lordships of the 
Privy Council were dismissing the appeal in 
view of their finding that possession was 
sufficiently proved to have been given which 
was “sufficient to dispose of the case” it 
was unnecessary for the purpose of that case 
for the Counsel for the respondent before 
their Lordships to contest the proposition 
that, or for their Lordships to decide whe- 
ther, Muhammadan Law was [applicable to 
gits in Burma between Muhammadans prior 
to the extension of s. 123, Transfer of Property 
Act, and whether after such extension such 
law continued to be in force side 
by side with the provisions of the 
section of the Act. These questions 
are to be determined by reference 
to ss. 123 and 129, Transfer of Property Act 


“and s. 13, Burma Laws Act (1898), keeping 


in view the pronouncement of Sir Barnes 
Peacock in Sheik Kudratulla v. Muhini 
Mohan Shaha (2) that : 

“The Muhammadan Law is not the law of British 
India : it ig only the law so far as the laws of India 
have directed it to be observed.” 

The relevant parts of s. 13, Burma Laws 
Act, are contained in the first three sub- 
sections which run as follows: : 

“(1) Where in any suitor other proceeding in 
Burma it ig necessary for the Court to decide any 
question regerding succession, inheritance, marriage 
or caste, or any religious usage or institution : (a) the 
Buddhist Lew in cases where the parties ars Bud- 
dhists, (b) the Muhammadan Law in cases where the 

(2) 4 Beng. L R 134; 13 W R 21, 
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parties are Muhammadans, and (c) the Hindu Law 
in cases where the parties are Hindus, shall form the 
rule of decision, except inso far assuch law has by 
enactment been altered or abolished or is opposed to 
any custom having the force of law. (2) Subject to 
the provisions ofsub-s. (1), and of any other enact- 
ment for the time being in force, all questions arising 
in civil cases instituted in the Courts of Rangoon shall 
be dealt with and determined according to the law 
for the time being administered by the High Court 
of Judicature at Fort William in Bengal in the 
exercise of its ordinary original civil jurisdiction. 
(3) In cases not provided for by sub-s. (1) or sub- 
s. (2), or by any other enactment for the time being 


in force the decision shall be according to justice, 


equity and good conscience.” 

Itis to be borne in mind that from Janu- 
ary 1, 1922, the Transfer of Property Act has 
been extended to the whole of Burma ex- 
cepting certain areas not including Yameth- 
in District within the limits of which the 
gift in question in the present case is situate 
and the giftitself is alleged to have been 
made and consequently the provisions of 
both ss. 123 and 129, Transfer of Property 
Act, are in force in Yamethin District. The 
question then arises whether s. 129 controls 
the provisions of s. 123 in regard to Muham- 
madan Lawof gifts in Burma, and this ques- 
tion resolves itself into whether s. 13, Burma 
Laws. Act has directed that law to be 
observed in Burma—to be observed in my 
opinion as law. 

Tf the rules of Muhammadan Law relat- 
ing to gifts had been followed in Burma as 
being according to justice, equity and good 
conscience then in my opinion they merely 
operated as rules of justice, equity and good 
conscience and not astules of Muhammadan 
Law which s. 129 purpo-t to save from the 
operation of the other provisions of Ch. VII, 
Transfer of Property Act, including s. 123. 
Therefore if the rule of Muhammadan Law 
relating to gifts were not operative as such 
in Burma at the time of the extension of the 
Transfer of Property Act and more parti- 
cularly ss. 123 and 129 then at the time of 
such extension there was no rule of Mu- 
hammadan Law in Burma whichs. 129 was 
to save from the operation of the other sec- 
tions in the chapter including s. 123. If it 
was so then it must continue so to be after 
the extension of the Transfer of Property 


Act. 

Section 13 (1) (b), Burma Laws Act, enacts 
the applicability of Muhammadan Law in 
cases where the parties are Muhammadans 
forthe decision of any question regarding 
succession, inheritance, marriage or caste, or 
any religious usage or institution. Gift is 
clearly not included in the matters enumerat- 
ed in that sub-section. Muhammadan Law 
of gifts since the enactment of the Burma 
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L2ws Aci in 1893 could never have beer 
properly administered as law in Burma, and 
sub-s. (3) does not authorize the application 
of rules of justice, equity and good con- 
science as such in cases provided for by any 
enactment for the time being in force in 
Burma. It has however been contended 
that gift between Muhammadaas is a ques- 
tion of religious usage and that consequent- 
ly Muhammadan Law of gifts is the law by 
virtue of s. 13 (1) (b), Burma Laws Act. I 
am very clearly of opinion that this conten- 
tion cannot be maintained. In support of 
this contention the learned Advocate relies 
on a dictum of Mahmood, J. in Gobind Dayal 
v. Inayatulla (3) to the effect 
“that, by a liberal construction, the rule of Muham- 
madan Law as to pre-emption is a ‘raligious usage or 
institution, within the meaning of s. 24, Bengal Oivil 
Courts Act, and, as such, is binding on the Courts,” 
In the same case, however, Petheram, C. J. 
and O]dfield, J. held 
“that, by the provisins of s. 24, Bengal 
Civil Courts Act, the Oourt was not bound 
to administer Muhammadan Law in claims 
for pre-emption; but that, on grounds of 
equity, that law had always been administered in 
respect of such claims as between Muhammadans."” 
The opinion of Mahmood, J. on this point 
has been strongly militated not only by the 
majority opinion expressed in the same case 
but also by the pronouncement of Sir Barnes 
Peacock in Sheikh Kudratula v Mohini Mo- 
han Shaha (2) as follows : : 
“But the right of pre-emption is not a right depend- 
ing onthe Muhammadan Law of succession, inheri- 
tance, marriage or caste; and it isnot alaw depending 
on any religious usage or institution.” 


At any rate 1 find it too difficult to conceive 
of adefinite analogy between pre-emption 
and gift. It is true that pre-emption among 
Burman Buddhists, which is much more 
restricted in its scope than pre-emption 
amcng Muhammadans which may be pre- 
emption depending upon vicinage unknown 
to the Burmese Buddhist Law of pre- 
emption, is a matter cf inheritance under 
the Burmese Buddhist Law Ye Nan O v. Aung 
Myat San (4). But Burmese Buddhist Law 
has never been applied to a case of pre-emp- 
tion on the ground that it is a matter of 
religious usage. The result of the foregoing 
discussion of the provisions of ss. 123 and 129, 
Transfer of Property Act, and s. 13, Burma 
Laws Act is (1) thatthe rules of Muham- 
madan Law relating to gifts are as such 
inapplicable to gifts in Burma even 
between Muhammadans, and (2) that con- 
sequently a gift is nota matter regarding 
which any rule of Muhammadan Law is 

(3) 7 A 775; A W N 1885, 223 (F B). 


(4) 8 LBR 466; 31 Ind. Cas, 512; AIR 19151, B 
12; 8 Bur. L T 167, 
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‘saved by s. 129, Transfer of Property Act, 
from the operation of s. 123 of the Act. Since 
the coming into force of s. 123, Transfer of Pro- 
perty Act, in Burma a gift to be valid must 
have been made in accordance with the re- 

“quirements of the section, and the question 
whether a gift has been validly effected or 
not is not governed by rules of justice, 
equity and good conscience as such under 
s. 13 (3), Burma Laws Act. Thus, leaving 
aside cases governed by s. 13 (2), Burma 

‘Laws Act, the case under consideration 
having arisen out of a suit instituted in a 
Court outside Rangoon there are strong 
grounds for tke application of the provi- 
‘sions of s. 123, Transfer of Property Act, 
“to gifts in Burma and for the view that 

„the Muhammadan Law of gift is inapplic- 
able io gifts in Burma even between Mu- 
hammadans. There has been no authorita- 
tively reported case in this Province having 

‘a substantial bearing on the question under 

‘consideration other than the Privy Council 
case in Ma Mi v. Kallander Ammal (1) 
‘which, however as pointed out above, is 


not quite on all fours with and did not deal . 


with the ratio decidendi of, the present one ; 
but there are judicial decisions in cases 
arising in some of the other Provinces of 
British ‘India. The earliest of these is a 
‘decision of {he Privy Council in Kamar-un- 
nissa Bibi v. Hussaini Bibi (5) which up- 
held an oral gift between Muhammadans 
“in the North-Western Provinces. This deci- 
sion was given in 1880 before the Transfer 
of Property Act was enacted. Oonsequently 
it is irrelvant to the question under con- 
sideration. 


In 1916, however, a Bench of the Allah- . 


abad High Court held, in Karam Ilahi 
v. Sharif-ud-din (6), where a Muhammadan 


‘had made a gift of immovable property ` 


which was valid according to Muhammadan 
Law ihat the gift was “nonetheless valid 
because the donor had executed a deed of 
‘gift purporting to convey the property which 
owing to a defect in attestation was in- 
valid according to the provisions of the 
Transfer of Property Act, 1¢82. In the 
course of their judgment the learned Judges 
‘pointed out that it was admitted that a 
Muhammadan might make an oral gift pro- 
vided that possession followed and they 
state their conclusion thus : 


“It seems to us quite clear that the provisions 


2 3 A 266; 4 Ind. Jur. 538; 3 Suther 804; 4 Sar. 185 
O T 212; 35 Ind, Cas. 14; A I R 1916 All. 351; 14 
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of s. 123 are inapplicable to gifts made by Muham- 
madans and valid according to their law. Jtis quite 
clear that the legislature had in its mind the pro- 
visions of s. 123 when onacting s. 129, 

The judgment is a very short one and 
does not bear any indication that the learn- 
ed Judges considered the bearing of the 
Laws Act of the Provinces on s. 129, 
Transfer of Property Act. In the same year, 
i.e. 1916, the Privy Council gave decision 
in Sadik Husain Khan v. Hashim Ali 
Khan (7), an ‘appeal from the Court of 
the Judicial Commissioner of Oudh. In that 
case their Lordships had before them the 
Oudh Laws Act (XVII of 1876) by which 
it was enacted that between Muhammadans 
the Muhammadan Law was to be applied 
to the many important matters therein enu- 
merated including amongst others, “wills, | 
legacies and gifts,” and held that Muham- 
madan Law applied to the deed in ques- 
tion and that the gift made by the deed 
would under that law be void unless it 
were accompanied by a delivery of such 
possession as the subjectof the gift was 
susceptible of. A very important and ma- 
terial point of distinction between that 
case and the one before us lies in the fact 
that by the Burma Laws Act it has not 
been enacted that between Muhammadans 
the Muhammadan Law is to be applied to 
A similar distinction exists between 
the Privy Council case in Musa Miya v. 
Kadar Bux (8). an appeal from the High 
Court at Bombay, and the one before us. 
The gift in question was an oral gift and 


their Lordships of the Privy Council held: 
“There isno doubt that the case has to be decid- 
ed according to Muhammadan Law, and that the 
chapter on gifts in the Transfer of Property Act, 
1882, is not applicable: see s. 129.” 
By s. 26, Bombay Regulation IV of 1827, 


it is enacted : 

“The law to be observed in the trial of suits shall 
be the Acts of Parliament and Regulations of Gov- 
in the absence of such Acts 
and Regulations, the usage of the country in which 
the suit arises; if none such appears the law of 
"and in the absence of specific law 
and usage, Justice, equity and good conscience alone,” 

The parties were evidently Muhamma- 
dans and, therefore, the Muhammadan Law 
was applicable to the gift asthe law of 
the defendant. In Bava Saib v. Mahomed 
(9:, where a Muhammadan woman made 

(7) 38 A 627; 36 Ind. Cas. 104; A I R 1916 PC 27, 
43 TA 212;19 O C192; 31M L J 607; 14 LJ 
1248; 18 Bom. L R 1037; 210 W N 130; (1916) 2 M 
WN 577; 21M L T 40; IPLW 157; 401 J 22; 25 
OL J 363; 6 L W 378: 10 Bur. L T 140 (P O. 

(8) 52 B 316; 199 Ind. Cas. 81; A I R 1928 P C 
1938; 55 I A 171; 26 A L J 457; 47 C L J 517; 54 M 
Lia 32 © W N 733; 30 Bom. L R 766; 26 L W 


a eo. M 343, 
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an oral gift of a house to her nephew on 
the occasion of his marriage but subse- 
quent to the gift continued to live with him 
in the house, a Bench of the High Court 
of Madras held that the gift was invalid 
under Muhammadan Law because the donor 
continued to exercise some act of owner- 
ship. The judgment is a very short one 
and it does not appear that the learned 
Judges considered the question as to the 
validity of the gift in the absence of a re- 
gistered instrument as required bys. 128, 
Transfer of Property Act, and, therefore, 
this case affords no guide tous in the con- 
sideration of the question in this reference. 
A very definite pronouncement on the sub- 
ject was, however, made ina later case of 
the Madras High Court, Vahazullah Sahib 
v. Boyapati Nagayya (10), as follows: 

“The Muhammadan Law is applicable. to gifts 
between Muhammadans, even when effected by re- 
gistered instrument, and sucha gift will be invalid 
unless the requirements of Muhammadan Law as to 
possession are complied with.” 

In the judgment, older cases of the same 
High Court, Hussain v. Shaik Mira (11) 
and Nawab Amiruddaula Muhammad Kakya 
Hussein Khan Bahadur Amirjung v. Nateri 
Srinivasa Charlu (12', were relied on as 
were the Privy Council cases in Mohamed 
Bukhsh Khan v. Hosseini Bibi (13), and the 
case in Gobind Dayal v. Inayatullah (3), 
and two cases of the Bombay High Court, 
viz. Mogulsha v. Mahomad Saheb (14) 
and Ismail v. Ramji Sambhaji (15). In 
Hussain v. Sheikh Mira (11), the only rea- 
sons that were advanced against the validity 
of the gift were: 

“(1) because an undivided share cannot be given, 
and (2) because the donor retained possession and 
user of the gift” 
and the applicability or non-applicability 
of Muhammadan Law was not in question 
and was not dealt with in the judgment 
Nawab Amiruddaula Muhammad Kakya 
Hussein Khan Bahadur Amirjung v. Nateri 
Srinivasa Charlu (12) was a case of a gift 
before the passing of the Transfer of Prc- 
perty Act 2s was the Privy Council case 
in Mohamed Bulkhsh Khan v. Hosseini Bibi 
(13). Gobind Dayal v. Inayatullah (3) was 
a case in which the majority opinion of 
the Full Bench of the Allahabad High 
Court was that the Court was not bound to 
administer Muhammadan Law in claims 
for pre-emption but pointed cut that on 


(10) 30 M 519; 17 ML J 562. 
39 13 M 46. 
19) 6 M HG R 356. 

i) 15 C 684; 15 I A 81; 5 Sar. 175 (P ©). 
(14) 11 B 517. l 

(15) 23 B 682; 1 Bom. L R 177. 
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grounds of equity that law had always 
been administered in respect of such 
claims as between Muhammadans. As re- 
gards the application of Muhammadan Law 
to gifts in Bombay it has already been point- 
ed out that the Laws Act in force enables 
the Court to apply the Muhammadan Law 
to gifts if that is the law of the defen- 
dant. The conclusion in favour of the ap- 
plicability of Muhammadan Law to gifts 
between Muhammadans in Madras, arrived 
at in Vahagullah Sahib v. Boyapati 
Nagayya (10), is, therefore, not based on 
any definite authority to that effect with 
reference to gifts between Mohammadans 
made after the passing of the Transfer of 
Property Act in the local areas in which 
the respective Laws Acts did not include 
gifts among matters to be decided accord- 
ing to Muhammadan Law. Itis true that 
s. 16, Madras Civil Courts Act, 1873, is 
in almost identical terms with s. 13, Burma 
Laws Act. Gift is not mentioned among 
matters to be decided according to Muham- 
madan Law or any personal law whatever. 
Section 37, Bengal, North-West Provinces 
and Assam Civil Courts Act, 1887, also 
defines the laws applicable in Bengal, Unit- 
ed Provinces and Assam in substantially 
identical. terms with those of s. 13, Burma 
Laws Act, and s. 16, Madras Civil Courts. 
In spite of the fact that gift is not included 
among matters enumerated in S. 37, Bengal, 
North-West- Provinces and Assam Civil 
Courts Act, it was held by a Bench of the 
Calcutta High Court in Nasib Ali v. Wajed 
Ali (16) that s. 123, Transfer of Property 
Act, was not applicable to Muhammadans. 
In coming to the conclusion that no writing 
was necessary to Validate a gift and if a 
gift was made by a written instrument 
without delivery of possession it was in- 
valid in law, the learned Judges relied on 
the case in Sadik Husain Khan v. Hashim 
Ali Khan (7), which was a case from Oudh 
where. unlike in Bengal, the Laws Act in- 
cluded “gift” as one of the matters to be 
decided in accordance with the personal | 
law of the parties. There is still another 
case of the Calcutta High Court, Sultan 
Miya v. Ajibakhatoon Bibi (17), where the 
gift was by a registered deed in favour of 
aminor by his father and the question that 
arose was whether the requirement of the 
Muhammadan Law of gift as to delivery 
of possession was satisfied. In his judgment 


(16) 44 C LJ 490; 100 Ind. Cas, 296; A IR 1927 


ul. 197. 
(17) 59 O 557; 138 Ind. Cas, 733; A I R 1932 Cal. 
497; Ind, Rul. (1932) Cal. 498, 


1936 
Ghose, J. after setting out the three re- 
quirements under the Muhammadan Law, 
Observed : 

“Under the Muhammadan Law, it is well-known 
that no writing is necessary to validate gift, but 
it is all essential that the formalities referred to 
above should be gone through. If, for instance, 
any one of these formalities is not gone 
through, although there may be a written instru- 
ment of gift, it mevertheless invalid under the 
Muhammadan Law; in other words, as has heen 
stated in one of the cases, where there is a written 
instrument of gift, it is only a mere piece of 
evidence.” 

There is, however, no specific reference 
whatever to the effect of s. 129, Transfer 
of Property Act, on s. 123 in the light of 
the Laws Act in foree in Bengal. Of the 
cases noticed above, those decided before 
the passing of the Transfer of Properiy 
Act or in relation to gifts made before 
the passing of the Act and those relating 
to gifts in the provinces in which the 
Laws Act renders Muhammadan Law ap- 
plicable to gift between Muhammadans, do 
not afford a proper guide in the solution of 
the question under consideration. As re- 
garda the decisions or dicta contained in 
Karam Ilahi v Sherif-ud-Din (6) Bava 
Saib v. Mahomed (9), Vahazullah Sahib v. 
Boyapati Nagayya (10), Nasib Ali v. Wajed 
Ali (16) and Sultan Miyav. Ajibakhatoon 
Bibi (17), for the reasons that I have given, 


and with all respect, I decline to follow 


them. 
The conclusion that I have come to is 
that s. 129 only saves such rales of 
Muhammadan Law as are administered as 
law by the Courts from being affected by 
anything enacted in Ch. VII ofthe Act, or, in 
other words, the section only enacts that 
if there is any rule of Muhammadan Law 
which is administered as law by the 
Courts it shall not be affected by any- 
thing in Ch. VII. In the provinces of 
India including Burmain which the rules of 
Muhammadan Law have not been made ap- 
plicable to gifts between Muhammadans as 
law by legislative en:ctments, such as the 
Civil Courts Act or tLe Laws Act, there is 
no Muhammadan Law which the provisions 
of Oh. VII, Transfer of Property Act, affect 
although such provisions have been brought 
into force. And since the provisions of the 
Transfer of Property Act came into force 
in Burma, there is no room for the adoption 
of the rules of equity, justice and good 
conscieice by the Courts in Burma in 
determining whether a gift has been validly 
made or not. Even if it be possible— 


which possibility I am quite unable to: 


conceive of--to adopt the rules of equity, 
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justice and good conscience in the decision 
of such questions after the Transfer of 
Property Act came into force in this Pro- 
vince andthe rules of Muhammadan Law 
relating to gifts are adopted as rules of 
equity, justice and good conscience, s. 129 
cannot be construed to save such rules of 
Muhammadan Law from being affected by 
the provisions in Ch. VII. 

For these reasons, my finding is that in 
parts of Burma where the Transfer of 
Property Act is in force a gift of immov- 
able property must be effected by regis- 
tered instrument signed by or on behalf 
of the donor and attested by at least two 
witnesses as provided by s. 123, Transfer 
of Property Act. This reference, however, 
does not make it incumbent upon us to de- 
termine whether, where a gift of immov- 
able property between Muhammadans in 
Burma has been made in accordance with 
the provisions of s. 123, Transfer of Property 
Act, it is essential 10 its validity that the 
requirements of Muhammadan Law as to 
gifts must also be complied with. The 
finding that I have arrived at is sufficient 
for an answer to the question framed in 
ihe way that I have suggested in 
the negative which is equivalent to a ne- 
gative answer to the first part and an 
affirmative answer to the second part of the 
question propounded by the referring 
Bench, and I answer the question 
propounded accordingly. Costs of this re- 
ference fixed at 10 gold mohurs`-to be costs 
in the appeal. 

Dunkley, J.—The queslion propounded 
for the decision of the Full Bench is ag 
follows: : 

“Is a gift of land in Burma by one Muhammadan 
to another, which is good according to Muham- 
madan Law, but which is not made by registered 
deed, gocd by virtue of s. 129, Transfer of Property 
Act, or does s. 123, Transfer of Property Act, 
supervene and make a registered deed necessary 
in addition to the gift having to comply with the 
requirements of Muhammadan Law?” 

-With the greatest respect, the question 
does not seem to be aptly worded, for it 
appeared to suggest thats. 129, Transfer 
of Property Act, lays down the ordinary 
law in regard to gifts of immovable prop- 
erty, with the provisions of s. 123 as an ey- 
ception thereto, whereas the opposite is the 
ease. Moreover, s. 123, Transfer of Prop- 
erty Act, requires more than a mere regis- 
tered instrument for the validity of a gift 
of immovable property. I think the quese 
tion might suitably be recast in the fol- 
lowing form: “Notwithstanding the provie 
sions of s. 129, Transfer of Property Act are 


990 
the provisions of s. 123 of the Act ap- 
plicable to gifts of immovable property 
between Muhammadans in Burma ?” Sec- 
tion 123, Transfer of Property Act,so far 
as itis relevant to the present reference, 
is in the following terms: 

“For the purpose of making a gift of immovable 
property the transfer must be effected by a regis- 
tered instrument signed by or on behalf of the donor, 
and attested by at least two witnesses.” 

Section 129 is as follows: 

“Nothing in this chapter (3. e, Oh. VII,—Of Gifts) 
shall be deemed to affect any rule of Muhammadan 
Law.” 

The question for decision therefore is 
whether there is any rule of Muhammadan 
Law in force in Burma which is affected 
(and so overridden) by the requirement, for 
a valid gift of immovable property, of an 
instrument in writing signed by the donor 
and attested by at least two witnesses and 
duly registered. It is common ground that 
according tò Muhammadan Law there are 
three essential conditions to the validity 
ofa gift, namely: (1) a declaration of gift 
by the donor, (2) an acceptance of the gift, 
expressed or implied, by or on behalf of the 
donee, and (3) delivery of possession of 
the sabject of the gift by the donor to 
the donee. If these conditions are com- 
plied with, the gift is complete. The specious 
argument has been advanced that the re- 
quirement of a registered instrument does 
not affect these essentials, that thereis no 
rule of Muhammadan Law that a gift may 
be made orally or by an unregistered docu- 
ment, and that consequently the provisions 
of s. 123, Transfer of Property Act, are 
not opposed to any rule of Muhammadan 
Law. The answer to this argument is that 
under the provisions of s. 9, Transfer of 
Property Act, a transfer of property may be 
made without writing in every case in 
which writing isnot expressly required by 
law. Consequently, if the Muhammadan 
Law is applicable to the gift, writing is 
not essential to its velidity. Their Lord- 
ships ofthe Privy Council held in Kamar- 
un-Nissa Bibi v. Hussaini Bibi (5), that by 
Muhammadan Law anoral gift of immov- 
able property is valid. 

This case was decided prior to the pass- 
ing of the Transfer of Property Act, but 
the decision as to the validity of an oral 
gift was affirmed comparatively recent- 
ly in Musa Miya v. Kader Bux (8). In 
Karam Ilahi v. Sherif-wd-Din (6), a Bench 
of the Allahabad High Court held that 
according to Muhammadan Law a gift was 
nonetheless valid because it was made by 
registered deed which was not duly attest- 


MA ASHA V. B. K. HALDAR (RANG.) 


10110 
ed as required by the provisions of s. 123, 
Transfer of Property Act. In Nasib Ali 
v Wajed Ali (16), a Bench of the Calcutta 
High Court held that under Muhammahan 
Lawa gift of immovable property can be 
made either orally or by an unregistered 
document. 

Further reference will have to be made 
to these last two cases in regard to the 
question whether Muhammadan Law was 
really applicable in these cases, but I 
desire now, with all due respect, to ex- 
press my dissent from the view expressed 
in Nasih Ali v. Wajid Ali (16), that where 
the Muhammadan Law applies, a gift of 
immovable property can be made by an 
unregistered deed. Section 17 (2) (a), 
Registration Act, is plain, that every ins- 
trument of gift of immovable property is 
compulsorily registrable, and it has been 
held by the Lahore High Court that when 
the terms of such a gift between Muhamma- 
dans are reduced to writing, the document 
required compulsory registration, and if 
not registered it cannot be received in evj- 
dence nor can the gift be proved by oral 
evidence: Maula Bux v. Hafiz-ud-Din, 94 
Ind. Cas. 7 (18).In my opinion, this is the 
only possible view ofthe law, as the Regis- 
tration Act contains no exception in favour 
of Muhammadan gifts. 

The case in Ma Mi v. Kallander Ammal 
(1) is cited as authority for the proposition 
that in Burma a gift of immovable pro- 
perty by one Muhammadan to another 
must be made by registered instrument 
duly attested, and must be accompanied by 
delivery of possession; but 


“every judgment must be real as applicable to the 
particular facts proved, or assumed to be proved.” 
and “a case is only an authority for what 
it actually decides” per Marl of, Halsbury 

C. in Quinn v. Leatham (19) at p. 506*, 
The point for decision in Ma Miv. Kal- 
lander Ammal (1), was whether, in 1904, 
the Government of Burma had authority 
to extend the provisions of s. 123, Transfer 
of Property Act, to Lower Burma without 
at the same time extending the provisions 
of the whole chapter of the Act relating 
to gifts, a question which is now mainly 
of accademic interest as all the provisions 
of the Transfer of Property Act have, since 
1922, been extended to the whole of Burma, 
save to a few excepted areas. Their Lord- 
ships held that this could not be done™ 

(18) 91 Ind. Cas. 7; A IR 1926 Lah. 372;27 PLR 
256; 8 Lah. L J 156. 

(19) (19C1) A C 495; 70 L JPC 76; 85 L T289; 50 
W R 139; 65 J P 708. 
~ #Page of (901) A. 0—84 TTT 
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The question of the necessity of a re- 
gistered ond aliested deed was not before 
their Lordships asthe gift which formed 
the subject-matter of the action was made in 
accordance with the terms of s. 123, Trans- 
fer of Property Act. As regards the ques- 
tion of necessity of delivery of pcssession 
in the course of the judgment their Lord- 
ships referred to the ruleof Muhammadan 
Law requiring delivery of pussessicn as 
“till then in force there,” and it appears to 
have been assumed by all parties that the 
Muhammadan Law was thelaw of Lower 
Burma relating to gifts between Muhamma- 
dans prior to 1904, but a decision on this 
point was not strictly necessary as their 
Lordships held as a fact that there had been 
delivery of possession by the donor to the 
donee. Sir Barnes Peacock, C. J., said in 
ae Kudratullah v. Mohini Kohan Shaha 
( ae Muhammadan Taw is not the law of British 


India, It igs only the law so far as the laws of India 
have directed it to be observed.” | 

It is, therefore, necessary to consider to 
what extent the law of India, and particu- 
larly the law in iorce in Burma, have direct- 
ed that the Muhammadan Law shall be ob- 
served. lor this purpose if is necessary to 
examine the various Laws, Acts and Regula- 
tions in force in the different Provinces. Sec- 
tion 13, Burma Laws Act, 1898, so far as it 
is relevant to the present purpose, is in the 
following terms: bs 

“13 (1) Where inany suit or other proceeding 
in Burma it is necessary for the Court to decide any 
question regarding succession, inheritance, marriage 
or caste, or any religious usage cr institution .... 
(b) the Muhammadan Law incases where the parties 
are Muhammadans....shall frm the rule of decision 
.... (3). In cases not provided for by sab- 
s. (1)...or by any other enactment for the time 
being inforce, the decision shall be according to 
justice, equity and good conscience.” 


It is to be noted that sub-s. (1) does not 
include questions regarding gifts. The 
law in Bengal, United Provinces, and Assam 
(Bengal, North-West Provinces and Assam 
Civil Courts Act, 1967, s. 37) and Madras 
(Madras Civil Courts Act, 1873, s. 16), is 
enacted in almost ideutical terms with those 
of s. 13, Burma Laws Act. Consequently, 
in Burma and in the above Provinces, the 
Muhammadan Law of gift is not the law of 
the;land; if it is applied at all, it is applied 
bytJudges as being “according to justice, 
equity and gocd conscience.” As regards the 
Bombay Presidency, s. 26, Bombay Regu- 
lation IV of 1827, is as follows: 

“The law to beobserved in the trial of suits shall 
be Acts of Parliament and Regulations of Govern- 
ment applicable to the case; in the absence of 
puch Acts andj Regulations, the usage of the country 
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in which the suit arose; if none such appears, 
the law of the defendant; and, in the absence of speci- 
fic law and usage, justice, cyuity and good_conscience 
alone.” 

The expression “justice, equity and good 
conscience” hus been interpreted by their 
Lordships of the Privy Council to mean tke 
rules of English Law so far as they are ap- 


plicable to Indian society and circum- 
stances: Waghela Ltajsangi v. Sheikh 


Masluddin (20), at p. 9614, Hence in tke 
Bombay Presidency, if Muhammadan Law is 
applicable, itis applicable as law in cases 
where the defendant is a Muhammadan. 
Now, s. 129, Transfer of Property Act, saves 
any rule of Muhammadan Law from being 
affected by the provisions of the Chapter of 
the Act on the subject of gifts, and, there- 
fore, it follows that where the Muhammadan 
Law can be applied as law to the subject of 
gifts, the provisions of the Transfer of Pro- 
perty Act,on this subject can have no 
application. In Bombay this law can be ap- 
plied in cases between Muhammadans as 
being “the law of the defendant,” and, 
therefore, there is no Act of the legislature 
applicable in Bombay to gifts of immovable 
property between Muhammadans, and the 
result is that the Muhammadan Law is the 
law of the land in relation to such gifts in 
the Bombay Presidency. In the Punjab 
s.. 5, Punjab Laws Act, 1872, read as follows: 

“5. In questions regarding succession, special 
property of females, betrothal, marriage, divorce, 
dower, adoption, guardianship, minority, bastardy, 
legacies, gifts, partitions, 
or any religious usage or institution, the rule of de- 


cision shall be.... .(b) the Muhammadan Law in 
cases where the parties are Muhammadans. ...” 


There are similar provisions in force in 
the North-West Frontier Provinces (Regula 
tion VII of 190], ss. 27 and 23). Ajmer- 
Merwara (Regulation II of 1877, ss. 4 and 
5), Oudh (Oudh Laws Act, 1876,s. 3), and 
the Central Provinces (Central Provinces 
Laws Act, 1875, s. 5). Hence in all these 
Provinces the Muhammadan Law is the law of 
the land regarding gifts between Muhammas- 
dans. It has been suggested that gift is a 
“religious usage or Institution.” Thisis a 
contention to which I cannot assent. It 
would make the inclusion of the word 
“gifts” in the Acts and Regulations ap- 
plicable to the last mentioned Provinces a 
mere surplusage. Moreover, it would in- 
volve a great strain of language so to 
hold, for, except under very special circum- 
stances and when made for ean ulterior 
object, a gift is a secular transaction 


(20) 11 B 551; 141A 89; 11 Ind. Jur, 815; 5 Sar, 16 
PO. 
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entirely | unconnected with religion: 
Ma Ihin Myaing v.Maung Gyi (21). The 
only authority which I have been able to 
trace for this suggestion is the dissentient 
opinion of a Single Judge inthe Full Bench 
casein Gobind Dayal v. Inayatullah (3), 
following the opinion of another dissentient 
Judge in an earlier unreported case, that 
pre-emption (and, therefore, presumably, also 
gift) is “religious usage or institution,” the 
remaining three Judges, however, held that 
the Muhammadan Law was applicable only 
on grounds of equity. In Alabi Koya v. 
Mussa Koya (22), at p. 520*,it was held by 
the Madras High Court that the rules of 
Muhammadan Law regarding gifts 

“though not made applicable by legislation, have 
been adopted by the Qourts as in accordance with 
equity and good conscience and have been. consis- 
tently enforced, as such, between Muhammadans.” 

So far as this point is concerned, this 
decision was followed in Vahazullah Sahib 
v. Boeyapatt Nagayya (10). In Tara Pra- 
sanna Sen V. Shaudi Bibi (23), at p. 811, the 
Calcutta High Court held that : 

“In British Courts the Muhammadan Law of gift 
is administered as between Muhammadans on the 
ground of equity and good conscience.” 

Hence itis clear that in Burma, Bengal, 
United Provinces, Assam and Madras, the 
Muhammadan Law of gift can be adminis- 
tered between Muhammadans only as rules 
held by Judges to be “according to justice, 
equity and good conscience,” and then only 
in cases “not provided for by any other 
enactment for the time being in force”: 
Section 13 (3), Burma Laws Act. In these 
Provinces, the Muhammadan Law of gift is 
not applicable..as part of the substantive 
law of the land. A rule of equity cannot 
be applied so as to override and abrogate 
the provisions of a statute: Ariff v, Jadu- 
nath Majumdar (24), at p. 1245}, and more- 
over, there is another enactment in force 
in the provisions of s. 123, Transfer of Pro- 
perty Act, and, therefore, itis not permis- 
sible to have recourse to a rule which is 
applied by the Courts solely as being in 
accordance wilh justice, equity and good 
conscience. Hence it would appear that in 


ae 1 R 351; 75 Ind. Cas. 166; A IR 1924 Rang. 


(22) 24 M 513; 11 M L J 227. 
(23) 49 C 68; 62 Ind. Cas. 481; AIR 1922 Cal. 422; 
250 WN 761. 

(24) 58 C 1235; 131 Ind. Cas. 762; A I R 1931 PC 
79; 58 IA 91; 600 M LJ 538; 33 L W 586; 53CL J 
459; 35 C W N 550; 15 R D 354; SO W N 739; (1931) 
M W N 480; Ind. Rul. (1931) P C 154; 38 Bom. L R 
913 (P 0). 


*Page of 23 M—,Ed_] 
{Page of 49 C.—lEd.] 
{Pake of 58 0.—[Ed.] 








Ma ASHA v. B.-K, HALDAR (RANG) 


16416 
these Provinces the provisions of s. 123, 
Transfer of Property Act, do not affect any 
rule of Muhammadan Law because the 
Muhammadan Law of gift isnot the law, 
and, therefore, that a gift of immovable 
property by one Muhammadan to another 
must, in order to be valid, be made in ac- 
cordance with the provisions of s. 123. This 
is the view adopted by Benson, J. in Alabi 
Koya v. Mussa Koya (22), where he went 
so far as to doubt whether the rule of 
Muhammadan Law regarding delivery of 
Possession ought to be enforced by the 
Courts : but on this last point his view was 
not followed in Vahazullah Sahib v. Boya- 
pati Nagayya (10) and in MohammadjBakhsh 

han v. Hosseini Bibi (13) ; on appeal from 
the Calcutta High Court, their Lordships 
of the Privy Council appear to have held 
implicitly that in the case of a Muhamme- 
dan gift delivery of possession must, so far 
as possible, be made. 

It remains to consider those cases of the 
High Courts cf these provinces in which it 
has been said that an oral gift of immoy- 
able property by one Muhammadan to an- 
other is valid. There is nota single case 
arising from these Provinces.in which their 
Lordships of the Privy Council have so held, 
since the Transfer of Property Act became 
law. Onthe other hand, in several cases 
from Oudh, where the Muhammadan Law 
of gift is the law of the land, their Lordships 
have held that an oral gift is valid. The 
casein Ma Mi v. Kallander Ammal (1), 
where the gift was an oral gift, not, as 
erroneously stated by my brother Baguley, 
contajned in certain letters, has been quoted 
as a decision of their Lordships to this 
effect, but it is not so, for, as I have already 
shown, the Muhammadan Law of gift is 
applicable as the substantive law in Bom- 
bay. In Tara Prasanna Sen v. Shandi Bibi 
(23), the question of the validity of a gift 
made orally was not raised, and the extent 
to which Muhammedan Law is applicable 
in Bengal was not considered. Inso far 
as this decision assumes that in Bengal a 
gift ofimmovable properly between Muham- 
madans can be made orally, I must, with 
the utmost respect, dissent therefrom Nasib 
Aliv. Wajed Ali (16), was, in my opinion, 
and with all due respect, wrongly decided. 
In the course of his judgment in that case 
Suhrawardy, J. said : 

. “Under s. 123, Transfer of Property Act, a gift 


must be made by an attested, registered instrument, 
But that section is not applicable to Muhammadans,” 


This is far too broad a statement of the 
law, for there is nothing in the Transfey of 


1933 
Property Act which lays down that s. 123 
is “not applicable to Muhammadans”; 
- B. 129 certainly does not say so. Again, 
the applicability of Muhammadan Law 
in Bengal was not considered. In Sarif- 
ud-din Muhammed v. Mohiuddin (25), 
an oral gift was sebup, but it was held 
that on the evidence the gift was not 
proved, and consequently any observations 
of the learned Judges regarding the 
validity of an oral gift were merely obiter 
dicta, from which, with all due respect, I 
must dissent. In Sultan Miya v. Ajiba- 
khatoon Bibi (17), Ghose, J. stated in the 
course of his judgment thai for the validity 
for a gift under Muhammadan Law writ- 
ing was unnecessary, and even if the 
terms of the gift were contained in a do- 
cument, it need not be registered. As a 
statement of pure Muhammadan Law I 
do not desire to question these observa- 
tions, but they were entirely obitzr as 
the gift in question complied fully with 
the provisions of s. 123, Transfer’of Pro- 
perty Act. The question whether in Bengal 
the provisions of s. 123, Transfer of Pro- 
perty Act, are abrogated by the provisions 
of s. 129 was not considered, and no 
reference was made to the provisions of 
the Registration Act. In Karam Ilahi v. 
Sherif-ud-din (6), a Bench of the Allah- 
abad High Court held thata gift by a 
Muhammadan of immovable property by 
registered deed was nonetheless valid al- 
though not attesled in accordance with 
the provisions of s. 123, Transfer of Pro- 
perty Act. The point was taken for the 
first time on second appeal and was very 
briefly disposed of The learned Judges 
said: 

“Tg'seems to us quite clear that the provisions 


of s. 123 are inapplicable to gifts made by Mu- 
hammadans and valid, according to their law,” 


No authority for this proposition was 
quoted; and the question whether Muham- 
madan Law was applicable to this gift or 

‘not was not even considered. To my 
mind, this decision is contrary to the de- 
cision of a Full Bench of the same Court 
in Gobind Dayal v. Inayatullah (3). In 
Bava Saib v. Muhammad (9}, an oral gift 
was in question, but the Bench of the 
Madras High Ccurt held that the gift was 
invalid because delivery of possession had 
not been made. -The judgment is very 
short, and the question of the validity of 
an oral gift was not considered. I have 
not been able to trace any other reported 
ease of these High Courts in which an 

(25) 54 O 754; 105 Ind, Cas, 67; A I R 1927 Cal, 808; 
81 © W N 1068, 


164—125 & 126 


MA assà v. B. K. WALDAR (BANG) 


993 
oral gift, .or a gift by a document 
not duly registered and attested, was in 
question. I would, therefore, answer the 
question referred by holding that in Burm} 
a gift of immovable properly by one 
Muhammadan to another must be made by 
a registered instrument, duly attested in 
accordance with the provisions of s. 123, 
Transfer of Property Act. In conclusion, 
I desire to say that I have not considered 
the effect of the provisions of sub-s. (2) 
of s. 13, Burma Laws Act, and therefore 
this judgment does not purport to lay 
down any proposition of law which is ap- 
plicable to this High Court in the exercise 
of its ordinary original civil jurisdiction. 


Braund, J.—I have had the benefit of 
reading tha judgments of my learned bre- 
thren and I concur in the conclusions they 
have reached. For myself I think that 
the reference may be simply disposed of. 
The question we are asked to answer is, 
in its simplest form, this: Does s. 123, 
Transfer of Property Act apply, notwith- 
standing s. 129 of the same Act, to a 
traasfer by way of gift of land in Burm. 
by one Muhammadan to another? My view 
is that it does for the foliow.ng reasons. 
Section 129, Transfer of Property Act, is 
@ saving section; and what it saves is 
any “rule of Muhammadan Law.” I enter- 
tain no doubt that that can only refer to 
such rules (if any) of Muhammadan Law 
as, when so saved, would govera the par- 
ticular gift in question in the suit in which 
such gift isin issue Fx hypothesi, no rule 
of Munammadan Law would require to be 
saved unless it was available to the par-. 
ties or one of them and applicable to the 
particular gift in question. Accordingly 
l read the words “any rule of Muham- 
madan Law” as meaning “any ‘available’ 
rule of Muhammadan Law.” If that be so, 
that first inquiry in each case must be 
whether any rule of Muhammadan Law 
is ‘available’ in the sense that, but for 
s. 123, ib would apply to the gift by one 
Muhammadan to another of land in Burma. 
There is, I think, none. The law applic- 
able in a case (other than a case in the 
High Uourb which this was not) to any 
given suit is to be ascertained by refer- 
ence to s. 13 (1) and (3), Barma Laws 
Act. That section, omitting immaterial 
parts provides as follows : 

“13 (1) Where in any suit or other procealing 
in Burma it is necessary for the Court to decids 
any question regarding succession, inhsrigfance, 
marriage or caste, any religious usage or institution, 
(a) the Buddhist law in cases where the partiey 
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are Buddhists. (6) the Muhammadan Law in cases 
where the parties are Muhammadans, and (c) the 
Hindu Law in cases where the parties are Hindus, 
shall form the rule of decision, except in so far 
us suchlaw has by enactment been altered or 


aoclished, or is opposed to any  custcem 
having the force cf law... ...... (3) In cases 
nob provided’ for by sub-s. (1) or sub-s, (2) 


or by any other enactment for the time being in 
force the decision shall be according to justice, 
equity and good conscience.” 


Gifts ere therefore excluded from that 
group of subjects which are expressly gov- 
erned by any particular law and they fall 
to be determined under sub-s. (3) by refer- 
ence to “‘justice, equity and good conscience.” 
Though, perhaps, justice, equity and good 
conscience may, ina dispute between Mu- 


hammadans, require that the iules 
of Muhammedan Law be consulted 
and even followed; for -myself I 


see a great difference between the appli- 
cation of the rules cf Mukhammadan Law “as 
such” and tkeir application es “justice, 
equity and good conscience" ascertained by 
reference tothem. It is not the rule of Muham- 
madan Law which is applicable to the CÈSE; 
but a principle of justice, equity and good 
conscience which may or mey not take for its 
guide scme rule of Muhammadan Lew. 
There is, in my view, no rule of any parti- 
cular law applicable “as such” toa gift of 
land in Buima and it follows that, in my 
opinion, there is neither the need nor the 
room for the operation of s. 129, Transfer 
Property Act. 


The more difficult question is whether, in 
view of the Privy Council case which has 
given rise to this reference we are jree 
to come to this conclusion: Ma Mi v. Kal- 
lander Ammal (1). l think we are. In that 
case the question was whether delivery of 
possession io the donee—which is not of 
the three ingredients of valid gift under 
Muhammadan Law—was necessary: and, 
if so, wkether there had been any such 
delivery of possessicn. It had been held 
by Young, J., in the High Court that de- 
livery of possessicn was not necessary upon 
the ground that the Local Government 
under the powers ccnferred on them by 
B. 1, Transfer of Property Act, had ex- 
tended io Burma s. 123 of the Act without 
similarly extending s. 129. But, as was 
pointed out, that view was a mis- 
conception founded cn en assumption 
that it ley within tLe power of the Lecal 
Government to extend cne seclicn of 
Chap. VII cf the Act to this province with- 
out so extending the otker sections of the 
same chapter, so as to alter materially the 
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application of the provision of Chap. VII 
es a whcele. 

Thet, and that alone, was the ground 
upon which their Lordships held that de- 
livery of possession in ilat case wes neces- 
saly. The question was never raised nor 
argued whether, assuming s. 129 to apply, 
there was any rule of. Muhammadan Lew 
applicable to the case in Burma. It was 
s) assumed and formed no issue in the 
appeal. Moreover, Ma Mi v. Kallander 
Ammal (1), on its facts, had no reference 
to the real question before us, which is 
whether there is a rule of Muhammadan 
Law available in Burma having, by vitue 
of s. 129, the force of ousting s. 123. In Ma 
Mi v. Kallander Ammal (1), there was, in 
fact, a registered transfer and therefore the 
question of whether a registered transfer 
under s. 123 was necessary could rot pos- 
sibly arise. Nevertheless at p. 13* of the 
report in Ma Mi v. Kallander Ammal (1), 
Sir John Wallis does say: 

“The section relating to gifts was s. 123 which 
yrevides that; For the purpose of making a gift 
of immovable property, the transfer must be effected 
by a registered instrument signed by or on bctalf 
of the donor, aud attested by at least two witnesses, 
and’ there is no reason to suppose that the Lccal 
Government jntended to do more in the case cof 
gifts by Muhammadans than to make such re- 
gistration and attestion compulsory.” 

It is quite true that, in this case, their 
Lordships who dealt with the case in the 
Privy Council, both assumed that there 
was 2 rule of Muhammadan Law applicable 
to the case in Burma, and, by the conclud- 
ing words of the passage, I set out above 
imputed to the Local Government an inten- 
tion to make registration necessary in ad- 
dition to the requirements of Muhammadan 
Law. Having regard to the obvious as- 
sumptions made without it forming any 
part of their Lordships’ decision, I do not 
think that thiscase forms any real obstacle 
{o our answering the present reference by 
saying that there is no rule of Muhammadan 
Law assuch applicable in Burma to the 
case of a gift between Muhammadans, and 
that, accordingly, there is no room for the 
operation of s.129, Transfer of Property 
Act. Speaking for myself, Ido not think 
that any benefit is to be derived from a 
discussion of these cases of Indian High 
Courts which appear to.take en opposite 
view. In scme of them, quite clearly, Mu- 
hammadan Law as such had been applied 
by the local legislature concerned to gifts 
between Muhammedans. Those cases are 
not inconsistent with our present conclu- 
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sion. In others, as in this province, Mu- 
hammadan Law has not been so applied. And 
from the decisions in these cases I find my- 
self obliged respectfully to dissent. I agres 
that the reference should be answered, as 
to the first part, in the negative and, as 
to the second part, in the affirmative. And 
for the purpose of expressing that con- 
clusion I am content to adopt the language 
of my learned brother Dunkley, J., in ans- 
wering the reference by saying that : 

“In Burma, a gift of immovable property by one 
Muhammadan to another must be made by a re- 


gistered instrument, duly attested in accordance with 
the provisions of s. 123, Transfer of Property Act.” 


N. Answer accordingly. 


_ OUDH CHIEF COURT 
Criminal Reference No. 2 of 1935 
March 26, 1935 
SRIVASTAVA, J. 
EMPEROR—-APPELLANT 
versus 
Musammit HALIM-UN-NISSA AND otises 
— COMPLAINANTS — RESPONDENTS 
Penal Code (Act XLV of 1860), s. 424—Essen'ials 
—Judgment-debtor gifting away property to 
wife before attachment—Property attached—Wife 
not party—Objection by judgment-debtor dismissed— 
Wife whether bound by it—Wife entered in rere- 
nue records as owner, and collecting rent—Whether 
can be prosecuted under s. 424—Proper procedure 
—Civil Procedure Code (Act V of 1908), Sch. IIT, 

paras. 3, 4 (3). 

One of the necessary elements of s. 424, Penal 
Code, is that some dishonesty or fraud should be 
made out against the accused. Where 
ment-debtor transfers his property to his wife by 
gift before attachment, and the property is attach- 
ed without making the wife of the judgment-debtor 
party to ths execution proceeding andthe wife has 
obtained mutation of names in her favour, she is 
nt bound by the order rejecting the objection by 
the judgment-debtor that ha had no interest in the 
property, on the ground that he having sifted 
awey the property had no locus standi. It isthe 
duty ofthe Collector, to whom the decree is. sont 
for execution, to take ' action. under Civil Pro- 
cedure Code, Sch. III, para.3, and serve her with 
a notic calling upon her to submit a statement 
of her claim. In the absence of all this, if sha 
collects the rentof the property and the tenants 
pay her, they cannot be prosecuted under s. 424, 
Penal Oode, 

Cr. Ref. made by the Sessions Judge, 
Sitapur, dated December 21, 1y34. 

The Assistant Government Anvocate, for 
the Crown. 

Mr. Aknlaque Husain, for the Opposite 
Party. 

Judgment.—This js a criminal reference 
by the learned Sessions Judge of Sitapur 
recommending that the conviction under 
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s. 424 of the Indian Penal Code of Musam* 
mat Halim-un-nissa and7 others and the 
sentences passed thereunder be set aside. 
The facts which led to the prosecution under 
s. 424 of the Indian Penal Code have been 
stated at length by the iearned Sessions 
Judge in his order of reference. It would 
be enough to say that after a decree for 
profits had been passed against Mohammad 
Bakhsh, husband of Musammat Halim-un- 
nissa, he executed a deed of gift in respect 
his zgamindari property in favour of his 
wife and when the decree-holder attached 
the aforesaid zamindari property, the judge 
ment-debtor Mohammad Bakhsh raised an 
objection but it was disallowed on the 
ground that he had no right to raise it, 
when on his own showing, he had no interest 
left in the property. 

The execution proceedings were thereafter 
transferred to the Deputy Oommissioner 
under s. 68 of the Civil Procedure Code. 
The Deputy Commissioner took tha property 
under direct management. Though no 
nolice was sent by the Deputy Commis- 
sioner to Halim-un-nissa, yet she filed an 
objection against attachment of the pro- 
perty to waich she claimed title under the 
deed of gift. Tne Deputy Commissioner 
rejected tue objection and directed that she 
should be informed that if she had any 
grievance, she should apply to the Court 
which passed the decree. As Musammat 
Halim-un-nissa continued to collect rents 
after the attachment, the Deputy Commis- 
sioner prosecuted her and some of the 
tenants who had. paid rent to her under 
s. 424 of the Indian Penal Code und the pro- 
secution resulted in their conviction. 

One of the necessary elements of s. 424 
of the Indian Penal Code, is that some dis- 
honesty or fraud should be made out 
against the accused. Admittedly a deed of 
gift had been executed in favour of Musam- 
mat Halim-un-nissa and she had obtained 
mutation of names in her favour and her 
name stood recorded in the khewat. Musam- 
mat Halim-un-nissa cannot be bound by the 
order passed in the execution proceedings 
rejecting the objection of Mohammad 
Bakhsh because she was no party to those 
proceedings. It has been pointed out by 
the learned Assistant Government Advocate 
that she must have had notice of those pro- 
ceedings inasmuch as her mukhtar had been 
summoned and examined before the execu- 
tion Court. Granting this to be so and 
assuming thatshe had notice of the pro- 
ceedings, she cannot be bound by any 
order passed therein unless she was made 
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a party to the said proceedings. More- 
over, the execution Court also did not ar- 
rive at any decision as regards the validity 
or otherwise of the said deed of gift. The 
objection of, Mohammad Bakhsh was iLrown 
out simply on the ground, as already stated, 
that he had no locus standi to raise the 
objection. Under Sch. III, para 3 of the Civil 
Procedure Code, it was the duty of the Col- 
lector to serve Halim-un-nissa with a notice 
calling upon her to submit a statement of 
her claim and to produce the document by 
which it was evidenced. No such notice 
was sent by him. However, even though 
no notice was sent to her she did, as a 
matter of fact, make an objection. Thus 
a dispute kaving arisen, the Collector 
ought to have proceeded in accordance 
with the provision of para. 4 (3) of that 
schedule. Unfortunately he did not follow 
the procedure laid down in this rule and 
simply informed her that she should apply 
to the Court which passed the decree. The 
result, therefore, is that so far there has 
been no decision or adjudication as regards 
the deed of gift in her favour being invalid. 
This being the position, it is impossible to 
say that she acted dishonestly or fraudu- 
lently in making collections. No dishonesty 
or fraud can, in the circumstances, be 
imputed to the tenants also when Halim-un- 
nissa, the person to whem they paid the rent 
is the recorded owner of the property and is 
also the lambardar. I, therefore, accept the 
reference and set aside the convictions and 
sentences passed against Musammat Halim- 
un-nissa, Maiku, Chhain, Chunnu, Umrao 
Khan, Makka, Lalta, and Ahladi. The fines, 
if paid by them, will be refunded. 
D. Reference accepted. 
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CALCUTTA HIGH COURT 

Civil Revision No. 202 of 1936 
April 22, 1936 

CUNLIFFE AND HENDERSON, JJ. 

ROSHAN LAL KHETRI—OCompratnant 
~—PETITIONER 
VveETSUS ` 
8. Z. ABAMED—Accuszp—Oprosire PARTY 

Criminal trial—Revision—Acquittal by trial Court 
—Interference, when proper— Determination of case 
depending on facts— Necessity of going into facts be- 
fore it can be said acquiital is bad—Interference in 
revision is not proper. 

Acquittals should not, exce;t in exceptional circum- 
stances, be interferred with suo motu by an Appel- 
late Court without, a fullinvestigation of the facts. 
There should be acertain integrity about acquittals 
ee prevent them from being lightly interferred 
with, < 
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Per Henderson, J.—It would a most dangerous 
thing to say that wheneyer a Magistrate. happens to 
be so unfortunate as to make a mistake in Jaw ‘that 
the accused person should be tub in peril again ; 
forit may well be that although the Magistrate has 
decided a law point wrongly “in favour of the ac- 
cused he may also have decided the facts wrongly 
in favour of the prosecution. Clearly an acquittal 
is not to be set aside merely because bad reasons 
are given for it. Before the High Court in revision 
can be induced totake such a course they must be 
satisfied that the acquittal is wrong altogether apart 
from the reasons given by the trial Magistrate. 

Where, therefore, the determination of the case 
largely depends upon the weightto be given to the 
document executed by the opposite party and the 
circumstances in which this was done, it is im- 
possible for the High Court to say whether the 
acquittal is a bad one without going into the fact, 
and in such cases, the High Court must decline to 
interfere in revision, 


Mr. S.C. Taluqdar with Mr. Ajit K. Dutt, 
for the Petitioner. 

Mr. Mukunda Behary Mullick, 
Opposite Party. 

Cunliffe, J.--In this matter, we issued a 
Rule nisi calling upon the Magistrate who 
tried this case, to show cause why the 
acquittal of the respondent under s. 420 of 
the Indian Penal Code should not be set 
aside. The reason we took this course was 
that on the facts found by the learned 
Magistrate, it seemed to us quite obvious 
that he had wrongfully applied the law in 
relation toobtaining money under false pre- 
tences by means of issuing a cheque to the 
lender which turned out to be without effect 
and was dishonoured by the Bank. It was 
mot a case of a man discharging a past 
liability cr endeavouring to discharge it by 
optimistically giving a post-dated cheque 
in the hope that his financial position would 
improve. It was, on the facts found by the 
Magistrate, a case, asi have indicated, of 
cash being obtained on the production of 
a cheque which could not possibly be 
honoured by the Bank upon which it was 
drawn. But when we came to consider the 
question of making the Rule absolute, my 
learned brother reminded me and also re- 
minded Counsel who appeared for the res- 
pondent that the action we took was in con- 
travention of a very well-known principle 
referred toin a decision by Sir Lawrence 
Jenkins which lays down that acquittals 
should not, except in exceptional circum- 
stances, be interfered with suo motu by an 
Appellate Court without, of course,a full 
investigation of the facts. In this particu- 
lar case, the facts found were strenu- 
ously denied. The respondent's case as 
I understand it, was that the money 
that he obtained from his landlord was 
money obtained not by swindling him but 
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furnished to him by the lnndlord asa mmy 
lender toa client. It is quite obvious that 
we cannot go into these facts without hav- 
ing a new investigation in the trial Court 
which is usually set on foot by the Crown 
and the Crown alone. In these circumstan- 
ces, we think that we were mistaken in issu- 
ing this Rule nisi and that the acquittal, 
wrong as we still think it was bothin fact 
and in law, must stand, because there should 
be a certain integrity about acquittals which 
prevent them from being lightly interfered 
with. One does not wish to be harsh about 
the attitude of the person who is the peti- 
tioner here. But it is quite obvious that 
his interest in the question of this Court 
dealing correctively with the decision of the 
trial Court is really for the purpose of 
obtaining his money and not purely from a 
sense of public-spirited justice. He is not 
to be blamed for that. On the other hand, 
he is not to be looked upon asa guide to 
the Court. In these circumstances, the Rule 
must be discharged. 

Henderson, J.—I agree. 

The learned Magistrate clearly misunder- 
stood the decision upon which he relies and 
decided the point of law wrongly in his 
judgment. But it would be a most danger- 
ous thing to say that whenever a Magis- 
trate happens to be so unfortunate as to 
make a mistake in law that the accused per- 
son should be put in peril again; for it 
may well be that although the Magistrate 
has decided a law point wrongly in favour 
of the accused, he may also have decided the 
facts wrongly in favour of the prosecution. 
Clearly an acquittal is not to be set aside 
merely because bad reasons are given for 
it. Before we can be induced to take such 
a course, We must be satisfied that the ac- 
quittal is wrong altogether apart from the 
reasons given by the trial Magistrate. 

In the present case we have read the 
written statement filed by the opposite party 
and it is at once apparent that if his case is 
true, he is not guilty of any offence at all. 
The determination of the case will, there- 
fore, largely depend upon the weight to be 
given to the document executed by the op- 
posite party and the circumstances in which 
this was done. It is, therefore, impossible 
for us to say whether the acquittal is a bad 
one without going into the facts. As soon 
as Ihave said that, it becomes clear that the 
case is one of those in which, according to 
the long and well-settled practice of this 
Court, we must decline to interfere in revi- 
sion. 


N. 3 Rule discharged. 
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MADRAS HIGH COURT _ 
Second Civil Appeal No. 70 of 1932 
- March 16, 1936 
VENKATARAMANA Rao, J. 
RAGIREDDI SUBBARAO—DEFENDANT 
No. J—APPELLANT 
VETSUS 
RAGIREDDI SUBBARAO AND 0THERS— 
PLaAINTIFFsS—DEFENDANTs Nos. 2 AND 3 
— RESPONDENTS 

Hindu Law—Partition — Jyeshtabagom — Adult 
members consentiug to give extra share to eldest . 
member—Minor sons, whether entitled to impeach 
partition on this ground—Father's right to represent 
minor sons in partition. . 

Though the allotment of any property as jyeshta- 
bagom has become obselete and the Court would not 
enforce it, yet if the members of a joint family agree 
in effecting a partition to give some extra properties 
to their eldest member or even to one of them bona 
fidesuch an arrangement cannot be considered to be 
illegal on the ground that a certain property was 
allotted as for jyeshtabagom or was given in excess of 
his legitimate share. 

A father is entitled to and competent to represent 
his sons in a partition with his brothers and a parti- 
tion effected by him will be binding on the son unless 
it is shown that it was fraudulent or unfair or pre- 
judicial to their interests and it is open to the father 
as representative of his branch to consent to an 
extra allotmentto the eldest member and ifthe 
partition is ctherwise fair it will not be open to his 
minor sons toimpeach the same on this ground, 
Jamna Prasad v. Durga Dei (1) and Brijraj Singh 
v. Sheodan Singh (2), referred to. Rajangam Ayyar 
v. Rajangam Ayyar (3) and Venkatta Reddi v, 
Kuppa Reddi (4), distinguished. $ 

S5. C. A. against the decree of the Court 
of the Subordinate Judge of Amalapuram 
in A. S. No. 21 of 1930, preferred against 
the decree of the Court of the District Mun- 
sif of Razole in O. S. No. 220 of 1928. 

Messrs. G. Lakshmanna and G. Chandra- 
sekara Sastri, for the Appellant. 

Mr. P. Somasundaram, for tbe Respond- 
ents. . . . *,8 

Judgment.—This is a suit for partition 
of the suit land of about 6 acres !0cents in 
extent and recovery of one-third share there- 
in with mesne profits. The lst plaintiff is 
the son of the 2nd plaintiff. The 2nd 
plaintiff, the Ist defendant's father late 
Narayanasami and the 2nd defendant were 
brothers and formed members of an un- 
divided Hindu family. The family was in 
possession of considerable property. In 
December 1916, the brothers effected a par- 
tition and the properties which fell to each 
were being enjoyed by the respective 
branches ever since the said date. It is 
alleged in the plaint that at the said parti- 
tion the suitland which is a cocoanut gar- 
den was not divided but was reserved for a 
future partition, that the Ist defendant is in 
possession of the same wrongfully réfusing 


993 


to effect a partition and delivery of the same 
on the ground that lis father got the same 
as and for his jueshtabagam at the partition 
between his brothers ~nd that the allotment 
or anv property which has been given to 
the lst defendant's father as jyeshtabagom 
is illegal under the Hindu Law and the 
plaintiffs are, therefore. entitled to impeach 
the same. They accordingly prayed: 

“that a decree may be passed directing the division 
into three equal shares of the jérayati cocoanut 
garden situate in Mondepulnka village as per the 
A marked schedule filed herewith, regarding the same 
asthe joint family property of the plaintiffs, and 
defendants Nos. 1 and 3 and dicecting that one share 
thereof be put in possession of the plaintiffs.” 

The defence was that the partition bet- 
ween the brothers was a family arrangement 
and was acted upon by all the parties and 
ihat the suit property was ‘allotted to the 
Ist defendant's father at the partition with 
the consent of the 2nd plaintiff and 2nd de- 
fendant and it is not open to them now to 
impeach ihe same after. the lapse of 11 
years. Itis clear from tke evidence that 
the family at the time of the partition 
between the three brothers was possessed of 
nearly 60 to100 acres of immovable pro- 
perty and that there was equal division of 
all tke properties into three shares except 
with regard tothe suit property which was 
given to the Ist defendant's branch in ad- 
dition. Tt js also clear that this extra allot- 
ment to the Ist defendant, was never ques- 
tioned by the family up tothe date of the 
suit. In fact after the death of the Ist de- 
fendant’s father in 1917 there were leases 
executed in favour of the Ist defendant to 
the knowledge cfthe 2nd plaintiff and the 
2nd defendant and Ex. IX, dated September 
30, 1920, was lease in respect of the suit prc- 
perty executed in favour of the Ist defend- 
ant during his minority after the death of 
his father and it was brought about by the 
2nd plaintiff andthe 2nd defendant. Ex- 
hibits Tl and V are leases after the lst de- 
fendant attained majority and they were 
attested by the 2nd plaintiff and the 2nd 
defendant. It is also concurrently found 
by both the lower Courts that the case set 
up by the plaintifis that the property was 
reserved for future division was false and 
that in. the said documents there are clear 
recitals to the effect that the suit property 
was allotted to the lst defendant's father ag 
jyeshtabagom. But both the lower Courts, 
however; held that as the allotment of any 
property towards jyeshtabagom is illegal 
under the Hindu Law, the Ist plaintiff is 
entitled to recover one-sixth share of the 
suit property though the 2nd plaintiff and 
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the 2nd defendant will be estopped from re~- 
covering any portion thereof by reason of 
their assent at the time of the partition. 

It is now contended before mein Second 
Appeal by Mr. Lakshmanna that the view 
taken by the lower Courts is not sound. 

There can be no doubt that the father is 
entitled {o and competent to represent his 
sons in a partition with his brothers and a 
partition effected by him will be binding on 
the sons unless it is shown that it was 
fraudulent or unfair or prejudicial to their 
interests, The fact that some of the members 
are minors would not prevent the father in 
virtue of his position as the head of this 
branch to represent them.. Vide Jamna 
Prasadv. Durga Dei (1). There is abso- 
lutely no proof that the partition effected 
between the three brothers was in any way 
unfair or fraudulent savein so far as this 
suit property was allotted to the Ist de- 
fendant’s father. The question, therefore, 
is whether this allotment of 6 acres 10 
cenis is such as to render the partition 
fraudulent or unfair. The family was pos- 
sessed of nearly 60 to 100 acres. The re- 
sultof giving the suit property to the Ist 
defendant father will be to deprive the 
plaintiff's branch of about 2acres5 cents 
and the Ist plaintiff can be said to have 
been deprived of half of it. It seems io me 
that if the partition is otherwise fair, it is 
open to the father as representative of his 
branch to consent to this exlra ellotment 
and if it was done bona fide it will not be 
open tohissonstoimpeach the same. In 
Brijraj Singh v. Sheodan Singh(2) a father by 
means of a will purporied to divide the family 
properly between his three sons and award- 
ed a double share to the eldest son and one- 
fourth share to each of the remaining sons, 
himself taking no share. The arrangement 
was acted upon for some time and there- 
after it was sought to be impeached on the 
ground that the father had no right to effect 
a partition of the joint family property by 
means of a will end that the allotment of a 
double share to the eldest son was invalid. 
But their Lordships negatived both the con- 
tentions and upheld the arrangement. 
Lord Moulton in the course of his judgment 
observed as follows at page 346*:— 

“But the property was ancestral and therefore Rao 
Balwant Singh, although head of the family had no 
right to make a partition by will of that property 


(1) AIR 1923 All, 138; 144 Ind. Cas, 33; Ind. Rul. 
(1933) All, 352. 


(2) 35: A 337; 19 Ind. Cas. 826; 17 O W N 949; (1913° 
MWN515;1LALJ 698 14 M LT 11; 18 CLJ 
57; 15 Bem LR 662; 25 M L J 188; 40 I A 161 (P C,. 
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among the various members of the family except with 
their consent. They had independent rights in it 
with which he could not interfere. The main ques- 
tion, therefore, is whether there, is evidence sufficient 
to establish the consent of the plaintiffs Rao Karan 
Singhand Kunwar Sheodan Singh to this family 
arrangement. If they accepted it, their acceptance 
would bind not only them but also their sons, who are 
the remaining plaintiff, as they would be representing 
in the transaction their respective branches of the 
family.” 

No doubt the question prominently before 
the Privy Council was in regard to the right 
of the father to effect a partition by a will 
but the principle upon which the arrange- 
mentis upheld will apply to every case 
where a bona fide partition has been effect- 
ed by the father as representative of his 
branch (vide Mullah’s Hindu Law, 8th Edi- 
tion, page 391). Mr. Somasundaram relied 
very strongly on two decisions of our High 
Court, namely Rajangam Ayyar v. Ra- 
jangam Ayyar (3) and Venkatta Reddi v. 
Kuppa Reddi (4) for the position that the 
allotment - of jyeshtabagom i is illegal under 
the Hindu Law. It is true that the al- 
lotment of any property as jyeshtabagom 
has become obsolete and the Court would 
not enforce it. But if the members 
of a jint family agree in effecting a 
partition to give some extra property 
to their eldest member or even to one of 
them bona fide, such an arrangement 
cannot be considered to be illegal © on the 
ground that a certain property was allotted 
as for jyeshtabagom or was given in excess 
of his legitimate share. Itis contended it 
would be virtually an alienation by the 
father without any necessity and would 
be tantamount to a gift and, therefore, not 
binding on his sons. But in my opinion it 
is not accurate lo regard partition as an 
alienation. No doubt in Venkata Reddi v. 
Kuppa Reddi (4) where a mother represented 
her minor sons ata partition, the allotment 
of an extrashare to the eldest member of 
the family was held not binding on the 
minor sons and it was held that the trans- 
action may well be regarded as a gift, 
But in that case the minor himself was the 
representative of his branch and the mother 
was representing him as the natural guar- 
dian atthe partition. As observed in Ven- 
katta Reddi v. Kuppa Reddi (4) the mother 
has no right of representation in respect of 
the family property. The position of the 
father is entirely different. The father is 
the only person entitled to represent his 
sons at a family partition, and it is only 
through the father that the sons oe their 


(3) 389 ML J 382; 57 Ind. Cas. 18; 12 L W 4 
(4) 8 L W 400; 47 Ind, Cas. 716; (1918) MW T 680, 
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share in the joint family property, whereas 
the position of the mother is only that of a 
natural guardian and her powers can only 
be adjudged in that capacity. And a guar- 
dian has no power to consent on behalf of 
the minor toany act which would deprive 
him of any portion of his property. In this 
case there is no evidence to show under 
what circumstances this extra allotment was 
made to the 1st defendant's father who died 
about 10 years ago. Both the 2nd plaintiff 
and 2nd defendant are acting in violation of 
the arrangement which they have entered 
into. One must presume there must have 
been some consideration which prompted 
the adult members of the family to agree to 
the extra share being given to the lst de- 
fendant’s branch no doubt the specific case 
that it was given to the Ist defendant's 
father for meritorious service done to the 
family has not been proved. In the face of 
evidence of the conduct of the family for 
over a period of 11 years it does not lie in 
the mouth of the plaintiffs to impeach this 
transaction. As has been already stated 
the fact that there are minor members of 
the family is no bar tothe partition being 
effected and much more so when there is the 
father to represent his minor sons. As ob- 
served by the Privy Council. 

‘Ifthe partition was unfair or prejudicial to the 
minor's interests ho might on attainicg majority 


by proper proceedings set it aside sofar as regards 
himself.” 


Balkrishan Das v. Ram Narain Sahu (5°. 
But that is not what is sought to be done in 
this case. The lst plaintiff who was a 
minorat the time of the partition is not 
seeking to set aside the partition as regards 
himself, but both the father and the son are 
trying to recover this property on behalf of 
the entire family. Ifthe lst plaintiff was 
aggrieved by the partition effected by the 
father he ought to have filed a suit asking 
that the entire partition may be re-opened 
on the ground that it has prejudicially 
affected him making his father also defend- 
ant and claiming one-sixth share for him- 
self. In sucha case it would have been 
open to the Court toso adjust the division 
by allowing one-sixth share to the plaintiff 
and making the extra allotment divisible 
among the 2nd plaintiff and the Ist and 
2nd defendant's branch. But itis not pos- 
sible to do so owing to the manner in which 
the plaintiff has framed his case. The 
lower Courts were not warranted in making 
a distinction between the lst plaintiff's and 
the 2nd plaintiff's case. The Ist plaintiff 
does not impeach the partition as unfair 

(5) 30 C 738 at p 752. 
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end unprejudicial to him and he does not 
seek to recover any share so far as regards 
himself and it is not open to tke lower 
Courts to make any declaration separately 
in his favour. I, therefore, reverse the dec- 
reesof the jower Ccurts and dismiss the 
plaintiffs suit with costs of this appeal. I 
direct each party to bear his own costs in the 
lower Courts. 


A. Appeal dismissed. 


OUDH CHIEF COURT 
First Civil Appeal No. 120 of 1934 
Sepiember 4, 1936 
Nanavotty AND ZTA-UL-HASAN, JJ. 
Thakur RAB PRASAD SINGH—Derenpant 
No. 2— APPBLLANT 
versus 
CHHOTEY MUNWAN AND ANOTAER— 
PLAINTIFFS AND OTHERS—DzFENDANTS— 
RESPONDENTS. 

Hindu Law—Maintenance—Avarudh stree—Trans- 
fer to her of joint family property during life-time 
of paramour — Validity. 

Rights conferred by the Hindu Law on an avarudh 
stree arise only after the death of her paramour, 
She cannot claim anything during his life-time, 
Consequently, transfers made hy him of joint family 
property in her favourare legally void and invalid. 
Ningareddt v. Lakshmawa (1) and Ramanarazu v. 
Buchamma (2), referred to. 

The argument that as under Hindu Law an avarudh 
stree is entitled to maintenance after the death of his 
paramour, a transfer to herofa small portion ofhis 
property by the latter in his life-time should not be 
objected to by his sons, cannot be accepted. What- 
ever moral obligation there may be on a Hindu to 
provide for his concubine in his life-time, it cannot 
by any stretch of imagination be said that there is 
any legal necessity for making such a provision 
and without legal necessity no father in a joint 
Hindu family can transfer the family property. 


F. O. A. against the order of the Additional 
Subordinate Judge, Sitapur, dated Novem- 
ber 30, 1934. 

Messrs. Radha Krishna and P. N. Chau- 
dhri, for the Appellant. 

Messrs. Hyder Husain and B. K. Bhargava, 
for the Respondents Nos. 1 and 2. 

Judgment. — This is a first appeal against 
a decree of the Additional Subordinate 
Judgeof Sitapur arising out of a suit 
brought originally by Chhotey Munwean, res- 
pondent No. 1 and Sumer Singh, respondent 
No. 6, sons of Amar Singh, respondent No. 
4, for possession of some property transferr- 
ed by their father by lease and gift to his 
mistress Musammat Aziz Jan, respondent 
No. 3. Sheo Singh, respondent No. 2, is a 
transferee of a portion of the suit property 
from Sumer Singh who executed the 
sale-deed in his favour on behalf of him- 
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self and his minor brother, Chhotey Munwan, 
respondent No. I. 

It appears that on August 10, 1927, Amar 
Singh, father of responden‘s Nos. 1 and 5, 
executed a lease (Ex. 1) in respect of 31 
bighas 9 biswasof land of village Saraiyan 
Mahipat Singh in favour of his mistress 
Aziz Jan for her life. On March 24, 1930, 
he executed a deed of gift (Ex. 2) in res- 
pect of a one anna share of village Saraiyan 
certain sir plots situate in mauza Umarhar 
and Tehbazari andcattle dues recoverable 
from a market in village Remwapur in 
favour of Aziz Jan. On May 30, 1933, Aziz 
Jan transferred the one anna share of 
Saraiyan and the sir plots of mauza Umar- 
har, which she had got by Ex. 2, to Rab 
Prasad Singh, the present appellant, by gift 
(Ex. 3.) The plaintiffs’ cose was that Amar 
Singh was a member of a joint Hindu 
faimly with his sons (respondents Nos. 1 
and 5) and that the property transferred by 
him to Aziz Jan by lease and gift being 
joint family property, he had no power to 
transfer it and the transfers are invalid. 
Hence they claimed possession of all the 
ilems of properly, the subject of the lease 
of August 10, 1927, and of the deed of gift 
of March 24,1930. Rab Prasad Singh was 
made a defendant as transfereefrcm Aziz 
Jan, 

The suit wes contested by Rab Prasad 
and Aziz Jan only mainly on the ground 
that Aziz Jan wesavarudh stree (permanent 
concubine) of Amar Singh and that the 
transfers made in her favour were valid. 
Itwas not disputed that the property in 
question was the joint family property of 
Amar Singh and his sons. 

The learned Subordinate Judge decreed 
the plaintiffs’ suit holding that Aziz Jan 
wes not avarudh stree of Amar Singh and 
that the transfers in question were legally 
invalid. Musammat Aziz Jan has submitted 
tothe decree of the lower Court but Rab 
Prasad Singh has brought this appeal. 

Aziz Jan not having appealed against the 
lower Court’s decree, that decree has be- 
come final and will stand so far as it related 
to the property which is the subject of the 
lease, and the cnly question before us is 
whether or not the gift of March 24, 1930, 
made by Amar Singh in favour of Aziz 
Jan is valid. We think this question can at 
once be decided in the negative without 
going into the questions: whether Aziz Jan is 
avarudh stree of Amar Singh, or whether 
she is a Hindu or a Muhammadan and whe- 
ther she is entitled to be maintained by 
Amer Singh, for whatever rights which 
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might have been conferred by the Hindu 
Lawon an avarudh stree arise only after 
the death of her paramour. Sir D. FE. Mulla 
at p. 585 of his book on Hindu Law (8th 
edition) says: f 

“A Hinduis not bound to maintain an avarudh 
stree kept by him. He can discard her at any 
moment,and she cannot compel him to keep her 
or to provide for her maintenance. But if she was 
in his exclusive keeping until his death, his estate, in 
the hands of those who take it, is liable after his death 
for her maintenance.” 


In the case of Ningoreddi v. Lakshmawa 
I. L. R. 26 Bom. 163 (1), where also ina 
joint Hindu family the father made a gift of 
a portion of the family property during his 
life-time by way of maintenance to his 
concubine in consideration of past co- 
habitation, the gift was held not to be bind- 
ing on his son. It was further held that 
under the Hindu Law a concubine gets no 
right of maintenance against her paramour 
unless having been kept continuously till 
his death, it can be said that the connection 
had become permanent and that it is only 
on his death that his estate in the hands cf 
those who take it becomes liable for her 
maintenance. The Madras High Court hes 
also held in Ramanarazu v. Buchamma I. L. R. 
23 Mad. 282 (2), that a woman who hs 
been kept by a man as his concubine for a 
number of years continuousty and then 
discarded is not entitled under the Hindu 
Law to claim maintenance from him. This 
being the law on the point, itis clear that 
Aziz Jan can claim nothing whatever as 
Amar Singh's avarudh stree for the simple 
reason that Amar Singh is alive. It is 
admitted that the property in suit is the 
joint family property of Amar Singh ard 
his sons and it follows therefore that the 
transfers made by Amar Singh in favour of 
Aziz Jan are legally void and invalid. Even 
granting that she is avarudh stree of Amar 
Singh, that shkeis a Hinduand not a 
Muhammadan and that she is still in Amar 
Singh's keeping, facts which are disputed 
on behalf of the plaintiff-respondents we 
hold that she is not entitled to get anything 
from Amar Singh. We cannot accept the 
argumentof the learned Counsel for the 
appellant that as under Hindu Law an 
avarudh stree is entitled to maintenance 
after the death of his paramour, a transfer 
to her of a small portion of his property by 
the latter in his life-time should not be 
objected to by his sons. Whatever moral 
obligation there may be on a Hindu to pro- 
vide for his concubine in his life-time, it 


l (1) 26 B 163; 3 Bom. L R 647. 
- (2) 23 M 282; 10 M L J62. 
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cannot, by any stretch of imagination, be 
səid that there is any legal necessity for 
makingsuch provision and without legal 
necessity no father in a joint Hindu family 
can transfer the family property. 

The appeal has, in our opinion, no force 
and is dismissed with costs. 

D. Appeal dismissed. 


——_~ 


CALCUTTA HIGH COURT 
Appel from Appellate Decree No. 1969 
of 1932 
March 25, 1935 
R. ©. Mirrer, J. 
UMACHARAN BISWAS—PLaIntTIfF— 
APPELLANT 
versus 
DEBENDRANATH PODDAR AND OTJERS 
— RRSPONDENTS 

Bengal Tenancy Act (VIII of 1885), s. 120— 
Khamar land—Test to decide whether land is khamar 
—Lower Court overlooking provisions of s. 120— Re- 
mand. 

Land allotted for the maintenance of the propric- 
tor is khamar. It need rot be 'aball times in the 
direct cultivation of the proprietor. If he lets them 
out for terms of years or from year to year the 
main incidents are not lost, and tenants settled on 
them would not acquire occupancy or non occupancy 
rights. But the proprietor need net traco the his- 
tory ofa particular piece of land to a time anterior 
to the Decenzial Sattlement Regulation, and show 
that it was allotted or used for the maintenance 
of his ancestors and predecassors in-interest before 
he could avoid the claim ofa tenant to occupancy 
or non-occupancy rights when he has been holding 
it fora term of years, or on 2 lease from year to 
year. Section 1°0 of the Bengal Tenancy Act, hag 
laid down the standard of proof, If khas cultivation 
by tbe proprietor for twelve continuous years before 
the passing of the Bengal Tenancy Act, is proved, 
that is to be regarded as sufficient. If village 
usage recognises a parcel of land tobe the malik's 
khamar that would be enough. If it has been let 
out as khamar before March 2, 1883, that would be 
enough. Even admissions and assertions made after 
March 2, 1883, or after the passing of the Bengal 
Tenancy Act, would be admissible to prove that it 
is khamar. In fact any piece of evidence relevant 
under the provisions of tte Evidence Act, would be 
admissible and will have to be weighed by the Court. 
Bindeshri Prasad Singh v Maharaja Kesho Prasad 
Singh (1), Nilmony Chuckerbuilty v. Bykant Nath Bera 
(2), Bhagtu Singh v. Raghunath Shahai (3) and 
Santokhi Mandar v. Rameshwar Singh (4, reliéd on : 

Held, that where the lower Court has overlooked 
the provisions of s. 120, Bengal Tenancy Act, and 
has proceeded upon on exacting and almost impos- 
sible standard of proof, the case should be remanded 
for decision on the evidence whether the lands are 
the khamar lands of the proprietors. 

A. against the decree of the Subordinate 
Judge, First Court, Faridpur, dated May 18, 
1932, affirming that of the Munsif, First 
Court, Gopalganj, daied February 28, 1931. 

Messrs. Jogesh Ch. Roy and Satindra Nath 
Roy Chowdhury, forthe Appellant. 
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Judgment.—This appeal is on behalf 
of the pluintiff in a suit for ejectment 
‘which has been dismissed by both the 
Courts below. It has been found that 
Niranjan Poddar, father of defendants 
Nos. Land 2, executed in favour of defen- 
dants Nos. 3-10 a kabuliyat on Assin 26, 
1324. The said kabuliyat was fora term 
of ten years, i.e. up to Pous 1334. In the 
kabuliyat it was stipulated that on the 
expiry of the month of Pous 1834, the 
tenant would vacate the lands without any 
further notice or demand on the part of 
the landlords. It has been found by the 
Courts below, and that finding has not 
been challenged before me, that Niranjan 
wasa settled ryoi of the village. On the 
death of Niranjan his eons, defendants 
Nos. 1 and 2, inherited his properties and 
are in possession of the property in suit. 
The plaintiff got a lease from defendants 
Nos. 3—10 on Falgoon 2, 1334 and it is on 
the strength of the title thus derived he 
has sved for possession. 

Defendants Nos. 1 and 2 resist the plaint- 
iff's claim, stating that they have occupancy 
rights. Their defence has prevailed in 
the lower Courts; hence the appeal to this 
Court. 

The plaintiff sought to meet this defence 
by urging that the land in suit is the 
klamar land of defendants Nos. 3 to 10, 
and that the father of defendants 
Nos. 1 and 2 having stipulated to give up 
possession with the expiry of the month of 
Pous 1334, the said defendants are bound 
to vacate. Before me Mr. Roy has placed 
the said second ground urged in the 
lower Courts in a different form. He says 
that the clause in the kabuliyat that the 
tenant would give up the land on the 
expiry of the month of Pous 1334 is a 
clause for surrender and that on the expiry 
of the month of Pous 1334 it must be 
taken that there has been surrender. I am 
afraid I cannot give effect to the said con- 
tention. The clause in question is an 
usual clause in a lease for a term, and 
would have had its normal effect but for 
s. 178 of the Bengal Tenancy Act. If the 
land is not khamar, and Niranjan a settled 
ryot of the village, which he in fact was, 
the plaintiff cannot get possession. Defen- 
dants Nos. 1 and 2 would -have occupancy 
rights. 

The main question in the case, there- 
fore, is whether the lands in suit are khamar 
lands of the proprietors, defendants 
Nos. 3 to 10. If they are, defendants 
Nos, 1 and 2 would not by virtue of s. 116 
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of the Bengal Act acquire occupancy rights 
in the same and there wuld be no bar to 
the plaintiff's getting possession. 


The Court of first instance held that they 
are not khamar. In coming to his eon- 
clusion the Munsif found that they were 
previously in possession of a tenant, 
Panchanan, and that the proprietors who 
had been siding with the plaintiffs had not 
produced their papers, which according to 
them contained a list of khamar lands. 
The learned Subordinate Judge, however, 
did not proceed upon the same lines. He 
stated that the term “khamar lands” has 
a technical meaning “They are", he said, 

“lands appropriated at the date of the Permanent 
Settlement Regulation for the subsistence of the 
zemindars and added to the malguzari lands when 
revenus was fixed. In the present case there is no 


evidence that the land was or is khamar in the sense 
stated.” 


He accordingly upheld the decree made 
by the Munsif. 


All lands inkhas possession of the pro- 
prietor are, no doubt, not khamar or 
nijjote lands. The proprietor may be in 
kras cultivation of waste lands, of lands 
abandoned by tenants of lands included 
in tenancies but purchased khas by the 
proprietor at rent sales or otherwise. That 
would not make such lands his khamar. 
It is not tenemental land but something 
like the lord's domain of feudal Europe. 
At pige 319 of the Tagore Law Lectures of 
1895 delivered by Mr. Sarada Charan Mitter 
the history of kramar lands has been 
given. In early times they were cultivated 
in khas by the proprietor and his family 
members and later on by hired labourers: 
A distinction was drawn between them and 
lands cultivated by ryots. During the 
Muhammadan regime no revenue was assess- 
ed on them (nunkar) but the. land tax 
was assessed on rystt lands only. By 
s. 39 of Regulation VIII of 1793 revenue was 
assessed on them, save except where the 
proprietor could prove that he held them 
as khamar from before August 12, 1765, 
and had been permitted to retain them 
whenever his estate was made khas by 
Government or let out in farm. Itis quite 
true, therefore, to say that land allotted 
for the maintenance of the proprietor is 
kramar. It need not be at all times in 
the direct cultivation of the proprietor. If 
he lets them out for terms of years or from 
year to year the main incidents are not lost, 
and tenants settled -on them would not 
acquire occupancy or non-occupancy rights. 
Such is no doubt the import of khamar, 


1936 


but I am not aware of any case which has 
required the proprietor to trace the history 
of a particular piece of land to a time 
anterior to the Decennial Settlement Regule- 
tion, and show that it was allotted or used 
for the maintenance of his ancestors and 
predecessors-in-interest before he could 
avoid the claim of a tenant to occupancy 
or non-occupancy rights when he has been 
holding it for aterm of years, or on a lease 
from year to year. Section 120 of the 
Bengal Tenancy Act has laid: down the 
standard of proof. If khas cultivation by 
the proprietor for twelve continuous years 
before the passing of the Bengal Tenancy 
Act is proved, that is to be regarded as 
sufficient. If village usage recognises a 
parcel of land tobe the malik’s khamar 
that would be enough. It is has been let 
out as khamar before March 2, 1883, that 
would be enough. Even admissions and 
assertions made after March 2, 1883, or 
afler the passing of the Bengal Tenancy 
Act would be admissible to prove that 
it is khamar. Infact any piece of evidence 
relevant under the provisions of the Evi- 
dence Act would be admissible and will 
have to be weighed by the Court. These 
points must now he taken to be settled 
by the judgment of the Judicial Commitiee 
in the case of Bindeshri Prasad Singh v. 
Maharaju Kesho Prasad Singh (1), which 
has discarded the rigorous interpretation 
of s. 120 (2) of the Bengal Tenancy Act 
adopted .in the case of Nilmony Chucker- 
_ butty v. Bykant Nath Bera (2), and his 
adopted the more liberal construction placed 
on it in the case of Bhagtu Singh v. Raghu- 
nath Shahai (8). The decision of Dass and 
Wort, JJ. in Santokhi Mandar v. Ra- 
meshwar Singh (4), is also useful. As the 
learned Subordinate Judge has overlooked 
the previsions of s. 120 of the Bengal Tenancy 
Act and the cases I have noticed above 
and has proceeded upon an exacting and 
almost impossible standard of proof I am 
bound to remand the case and to direct 
the lower Appellate Court to decide on 
the evidence on the record as to whether 
the lands in suit are khamar lands of the 
proprietors. If it finds that they are, ihe 
suit is to be decreed, if not it isto be dis- 
missed. The decree of the Subordinate 
Judge is accordingly set aside and the 


(1) 53 IA 164; 95 Ind. Cas 1025; AIR1926 PO 
79; 7 PLT 553; 44 CLJ 86; 3 Pat. 634;51M L 
J 587; 31 © WN 74 (P 0). 

(2) 17 C 466. 

(3) 13 O W N 155; 1 Ind, Cas. 571. 

(4) 7 Pat. 187; 114 Ind. Gas, 769; A IR 1929 Pat, 41. 
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case remanded io the lower Appellate Court. 
Costs to abide the result. 
N. Case remanded. 


OUDH CHIEF COURT 
Second Civil Appeal No. 390 of 1934 
September 2, 1936 
SRIVASTAVA, A. C. J. AND SMITH, J. 

GUR DIN SAH—PLAINTIFE— APPELLANT 

` versus 
BADRI AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

.Transfer of Property Act (IV of 1882), s. 106— 
Applicability—Lease for building purposes— Ground 
rent only— Presumption that it is permanent tenancy 
— Custom - Held that plea that tenant was lichle to 
ejectment at will, must fail—Res judicata—Party not 
litigating under same title—Res judicata does not 
apply—Second appeal —Findings of fact not vitiat- 
ed by error of law or procedure and based on legal 
evidence—Whether conclusive. 

Where the leass was one for building purposes, 
and the rent reserved was only in the nature of 
ground rent, the tenancy should he presumed to 
be ofa permanent nature and to such a case s. 106, 
Transfer of Propeity Act bas no application. Sitara 
Shahjahan Begam v. Munna (1), Rungo Lal Lohee 
v. Wilson (2) and Promada Nath Roy v. S&r‘gobind 
Chowdhury (3), followed. 

Where the defendants were not admitted to the 
tenancy of any existing shop or house, but were 
allowed to build new shops and houses on the ruins 
of old shops and houses and the “ wajtb-ul-arz ” 
makes no provision as regards ths terms on which 
such persons are to hold tke shops and h<cus2s con- 
structed by them, in tke absence of such provision the 
plea that such tenants are liable to ejectment at 
pleasuie based on custom must fail. 

Where ths parties are not litigating in the present 
suit under the same title under which they litigat 
ed in the former suit the plea of “res judi:ata" 
must be overrule’. 

Where the finding is not vitiated by anyerror of 
law or procedure, which could justify interference 
therewith in second appeal, and is based on legal 
evidence, the finding musi ke accepted as conclu- 
sive. j : 

S.C. A. against the order of the Addi- 
tional Subordinate Judge of Unao, dated 
Oct b:r 3], 1934, setting aside the decrce 
of Munsif, Unao, dated April 28, 1934. 

Mr. Radha Krishna, for the Appellant. 

Messrs. Hyder Husain, k. P. Shukla, 
Manohar Lal, H.H. Zaidi, Behari Lal 
Nigam, S.C. Dass and Behari Lal Nigam, 
for the Respondents. : 


Judgment.—This is a second appeal 
arising out of a suit for ejecitment and 
arrears of rent. The plaintiffs’ case was 
that they were the owners of Bazar Nawab- 
ganj in the Unao District, that the de- 
fendanis were in possession of two shops 
Nos. 357 and 358, each having a house 
attached to itin the said Bazar as their 
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tenants on payment of eleven annas per 
month as rent, and were as such liable | to 
be ejected at the pleasure of the plaintiffs 
by notice. It was further alleged that a 
notice had been given to the defendants, 
but in spite of it they did not quit the 
shops and the houses. It was also plead- 
ed thatthe rent had not been paid from 
October 1930 and that a sum of Rs. 24-12-0 
was due on account of the arrears. Accord- 
ingly the plaintiffs claimed a decree for 
possession of the two shops and houses and 
a decree for Rs. 24-12-0 in respect of the 
arrears of rent. as 

The defendants denied the plaintiffs 
title. They pleaded that they had built a 
pucca house and shop, and raised the 
pleas of acquiescence and adverse posses- 
sion. 


The learned Munsif disallowed the pleas 
raised in defence and decreed the claim 
for possession 2s well as for arrears of 
rent, but on appealthe learned Additional 
Subordinate Judge held that the shops 
and houses in suit had been built by the 
defendants on the site of the ruined houses 
and shop of one Hira Lal with the per- 
mission of the then landlord as contained 
in the document Iz. Bl and thatin any 
case, even if Ex. B-1 wasinvalid on any 
account, the defendanis having been in 
possession for more than twelve years their 
title to remain in possession as before had 
become unassailable. 


The facts, which have been established 
and which are no longer in dispute, are 
that Bazar Nawabganj formerly belonged 
to one Nawab Amin-ud-daula, the pre- 
decessor-in-litle of the plaintiffs. Tnere 
were shops owned by Nawab Amin-ud- 
daula on Nos. 357 and 358, which were in 
the occupation of one Hira Lalas a tenant 
on a monthly rent of eleven annas. These 
shops fellinto ruin, and on March 3, 1904, 
Raza Quli Khan, one of the heirs and legal 
representatives of Nawab Amin-ud-daula, 
gave permission to Ram Laland Badri to 
construct shops on the said plots. Badri 
is defendant No. 1 in the suit and Gaya 
Din, the original defendant No. 2, was 
the sonof Ram Lal. It has been found 
by the lower Appellate Court that in pur- 
suance of this permission the defendants 
built the present constructions on the site 
of the ruined houses and shops of Hira 
Lal. The learned Additional Subordinate 
Judge was of cpinion that in the circum- 
stances the plaintiffs had failed to prove 
that the defendants were such tenants as 
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could be ejected at their will. He accord- 
ingly dismissed the suit. 

The learned Counsel for the plaintiffs- 
appellants has challenged the finding of 
the lower Appellate Court in regard to the 
constructions made by the defendants, 
and has based their claim for ejectment 
on the ground of custom as entered in 
the wajib-ul-arz and on the provisions 
of the Transfer of Property Act. He has 
also relied on a previous judgment inter. 
partes of this Court in a suit relating to 
shop No. 3 in the said Bazar of Nawab- 
ganj. As regards the finding about the 
constructions, it is contended that it is 
bad because it is based on a wrong view 
of the onus of proof. We are of opinion 
that the finding is one of fact and is 
amply supported by evidence. The plaint- 
iffs-appellants cannot, therefore, be per- 
mitted to go behind that finding in second 
appeal. The remarks of the learned Addi- 
tional Subordinate Judge on the question 
of onus do not in any way affect the 
validity of the finding. These remarks 
merely amount to this, that eczording tothe 
opinion of the learned Additional Subordi- 
nate Judge the trial Court would also have 
arrived at the sime finding, had it not 
been for the erroneous opinion formed by 
it about the shifting of the burden on the 
defendants. The defendants have examined 
several witnesses to prove that the present 
structures were new constructions made by 
the defendants after the old structures of 
the time of Hira Lal had fallen down. The 
learned Additional Subordinate Judge has 
referred to the statements of four of these 
witnesses D. Ws. Nos. 1 to4, and based 
his finding on the testimony of these wit- 
nesses. He has disagreed with the opinion 
of the trial Court which had disbelieved 
the evidence of these witnesses. Thus we 
are satisfied that the finding is not vitiated 
by any error of lawor procedure, which 
could justify interference therewith in 
second appeal,and being based on legal 
evidence the finding must be accepted as 
conclusive. 

Next as regards custom. The plaintiffs’ 
argument is that the clause in the wajib- 
ul-arz, Ex. 6, which refers to new tenants 
applies to thecase. This clause provides 
that the landlord has a right to eject new 
tenants whenever he likes. We are of 
opinion that the clause in question has no 
application to the defendants’ case. Our 
reading of the clause is that it refers to 
tenants who are admitted to the occupation 
of existing shops or houses. The finding of 
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the lower Appellate Court which we have 
just accepted, shows that the defendants 
were not admitted tothe tenancy of any 
existing shop or house, but were allowed 
to build new shops and houses on the 
ruins ofold shops and houses. The wajib- 
ul-arz makes no provison as regards 
the terms on which such persons are to 
hold the shops and houses constructed by 
them. The plea based on custom must 
therefore fail. 

Next, as regards the provisions of the 
Transfer of Property Act, it has been 
argued that as a monthly rent was pro- 
vided in Ex. B-l, therefore the tenancy 
must be deemed to be a monthly one under 
s. 106 of the Transfer of Property Act. 
It was also argued that the lessees may 
at best remove the constructions made by 
them under cl. (h) of s. 108 of the Trans- 
fer of Property Act. The opening words 
of s. 106 are: “in the absence of a con- 
tract or local law or usage to the contrary.” 
Exhibit B-1 shows that thelesscr realised 
a cash nazrana of Rs. 20 when he granted 
the defendanis permission to build shops 
on the plois in suit, and it was further 
agreed that the lessees would pay rent at 
‘the ‘rate of eleven annas per month. The 
terms of this document coupled with the 
defendants’ oral evidence leave no doubt 
in our mind that the lease was one for 
building purposes, and that the rent re- 
Served was only in the nature of ground rent. 
In such circumstances we are of opinion 
that the tenancy should be presumed to 
be of a permanent nature. In Sitara Shah- 
jahan Begam v. Munna, A. I. R. 1927 All. 342 
(1) it was held that if the origin and the 
nature of a tenancy is not known and if it 
is proved that land was let for 
building purposes and a building was 
actually constructed on it and remain- 
ed in occupation of the lessees for a long 
number of years, these facts, in the absence 
of anything pointing tc the contrary con- 
clusion, should be enough to lead to the 
presumption thatthe tenancy was a per- 
manent one. In Rungo Lal Lohea v. Wilson, 
I. L. R. 26 Cal. 204 (2), certain lands were 
held under a patta, which though not 
expressly stated to grant a permanent 
lease, was granted for the purpose of con- 
structing “a brick built dock, buildings, etc. 
and workshops”. The works were con- 
structed; and during a period of 42 years 
the interest of the lessees was from time 
to time transferred without any conduct on 


(1) AI R:1927 All, 342; 100 Ind, Cas, 479, 
(2) 26 0 204, 
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the part of the lessors or their successors 
indicating that they regarded the interest 
of the lessees as not permanent. IL was 
held that the tenure created by the patta 
was of a permanent nature. Similarly in 
Promada Nath Roy v Srigobind Chowdhury 
I. L. R. 32 Cal. 648 (3) it was held that in 
the case of a lease for building purposes 
the Court could presume that the lease was 
intended to be p?:rmanent. In the present 
case we know the origin of the lease, 
but there is nothing in the terms of Ex. B-1 
to suggest that the lessor had a right to 
eject the lessees at will. The defendants 
made constructions estimated by the lower 
Appellate Court to be worth about Rs. 2,000. 
They have been in existence for over 
thirty years without any attempt by the 
lessor to enhance the rent or eject the 
lessees during this period. We think taking 
all the circumstances into consideration, 
that the tenure on which the land is held 
by the defendants should be presumed to 
be of a permanent nature. 

It was also argued that Raza Quli Khan 
as one of tke co-sharers could not have 
granted the lease without the consent of 
the other co-sharers, and that in any case 
the lease was invalid for want of registra- 
tion. We are inclined to agree with the 
lower Appellate Court that the defendants 
having been allowed to remain in posses- 
sion for more than twelve years, they 
must be deemed to have acquired a good 
title to hold the land as lessees by adverse 
possession for more than twelve years. 

Lastly, reliance was placed on the judg- 
ment of this Court in a litigation between 
the same parties relatingto the shop No. 3 
in this bazar. It was held in that case 
that the plaintiffs were entitled to eject the 
defendants from the said shop. It has been 
argued that the decision in that case 
operates (as?) res judicata in the present 
suit. We are clearly of opinion that the 
argument has no substance. The title under 
which shóp No. 3 was held by the de- 
fendants was not the same as the title 
under which the defendants claimed to hold 
the shops in dispute in this case. It is, 
therefore, clear that the parties are not 
litigating in the present suit under the same 
title under which they litigated in the 
former suit. The plea of res judicata 
must, therefore, be overruled. 


We are accordingly of opinion that the 
lower Appellate Court was right in dis- 
allowing the plaintiffs’ claim for the eject- 


(3) 32 O 648; 9 C W N 463, 
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ment of the defendants. It has, however, 
dismissed the plaintiffs’ claim for arrears 
of rent also. No reason has been given 
for this. The learned Counsel for the 
defendants alsdis unable to support the 
lower Appellate Court's order dismissing 
the claim for arrears of rent. It is not 
disputed lihat rent has not been paid from 
October 1930. We are, therefore, of opinion 
that the plaintiffs are entitled to a decree 
for Rs. 24-12-0 claimed for arrears of rent. 

The result, therefore, is that we allow 
the appeal in part, and decree the plaint- 
iffs’ claim for Rs. 24-12-0 together with 
interest thereon at 6 per cent. per annum 
from the date of suit till realization. 
Parties will receive and pay cosis in pro- 
portion to their success and failure in all 
the Courts. 

D. Appeal allowed in part. 


MADRAS HIGH COURT 
Appeal Against Appellate Order No. 74 
of 1933 
March 16, 1936 
PANDRANG Row, J. 
MEDDUKURI PEDA JOGARAO— 
lst CoUNTER-PETITIONER—APPELLANT 


Versus 
YENUGU CHINNAYYA AND oranrs— 
Pratytirrs Nos. 1 & 2 AND 2ND COUNTER- 
PrETITIONER—RESPONDENTS 

Transfer of Property Act (IV of 1882), s.52—Lis 
pendens—Transfer during pendency of application 
for leave to sue as pauper—Validity—Suit in forma 
pauperis—Date of commencement, whether date of 
filing application or date when it is registered as 
suit. 

For the purpose of applying the rule of lis pendens 
a suit in forma pauperis must be deemed to have 
been instituted whenthe application for leave to 
sue asa pauper was made and not when leave was 
granted and the application was registered as a 
suit. Ambika Pratap Singh v. Dwarka Prasad (1), 
followed. : 

Appeal against the order of the Court of 
the Subordinate Judge of Cocanada, dated 
March 13, 1933, and made in A. S. No. 42 
of 1932, preferred against the order of the 
District Munsif's Court of Peddapuram, 
dated December 7, 1931, and made in E. A. 
No. 642 of 1931, in O.S. No. 278 of 1919. 


Mr. P. Samasundaram, for the Appel- 
lant. < 

Mr. P. V. Vallabhacharyulu, for the Res- 
pondents. 


Judgment.—This is an appeal from the 
_ decree of the Subordinate Judgeof Cocanada, 
dated March 13, 1933, allowing an appeal 
from the decree of the District Munsif of 
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Peddapuram, dated December 7, 1931, in 
E. A. No. 642 of 1931, an application under 
O. XXI, r. 97 of the Civil Procedure Code, 
for removal of obstruction caused by the 
respondents and for delivery of the prop- 
erty on the ground that the respondents 
had purchased the property pendente lite 
from the lst defendant in O. S. No. 278 of 
19i9, the lst petitioner being the plaintiff 
therein. The transfer in questicn was dated 
April 30, 1919, where as the suit (O. S. No. 
278) was instituted on Marcht24, 1919, as an 
application for leave to sue as a Pauper. 

The sole question that is argued in this 
appeal is that the transfer in question 
(Ex. II) was not a transfer during the 
pendency of O. S. No. 278, because, though 
the application for leave to sue as pauper 
was filed prior to the transfer, nevertheless 
the application was not actually registered 
as a suit till August 1, 1419. Before the 
recent amendment of the Transfer of 
Property Act, s. 52 was worded differently 
but the amendment does not appear {o 
have made any change inthe law. The old 
section provided that, 

“during the active prosecution in any Court of a 
contentious suit or prscezding in which any right 
to immovable property is directly and specifically in 
question, the property cannot be transferred or other- 
wise dealt with by any party to the suit or proceeding 
so as to affect the rights of any other party thereto ..” 

The present section provides that 

“during the pendency in any Oourt of any suitor 
proceeding which is not collusive and in which any 
right to immovable property is directly and specifi- 
si in question, the property cannot bə transferr- 
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and the explanation which is newy in- 
troduced provides that the pendency, for 
the purpose of this section, of a suit or 
proceeding shall be deemed to commence 
from the date of the presentation of the 
plaint or the institution of the proceeding’ 
in a Court of competent jurisdiction. It is 
not denied that the immovable property in 
question was specifically in issue in O. S. 
No. 278. Itis, however, contended that it 
was not in issue during the stage of the 
inquiry into the pauperism of the plaintiff- 
applicant asthe only question that was to 
be inquired into at that time was whether 
he was a pauperor not. I do not think 
this makes any real difference. The pro- 
cedure prescried for a pauper who wants 
to file a suit in respect of any immovable 
property is that he should file an applica- 
tion for leave to as a pauper and that such 
application should contain all the partis 
culars that a plaint ought to contain and 
when the application is allowed, it shall 
then be numbered and registered and 
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shall be deemed to be the plaint in the 
suit vide O. XXXIII, r. 8. The explana- 
tion to 8.3 of the Limitation Act also pro- 
vides that a suit is instituted in the case 
of a pauper when his application for leave 
to sue asa pauper is made. It cannot be 
said that the Limitation Act deals with 
entirely different matters and the explana- 
tion referred to above can in my opinion 
be: relied upon for ascertaining when a 
suit by a pauper must be deemed to have 
been instituted in respect of immovable 
property under s. 52 of the Transfer of 
Property Act. 

A number of cases have been quoted but 
the only one that can be said to be exactly 
in point is Ambika Pratap Singh v. Dwarka 
Prasad (1). At p.102* the Bench which 
decided that case observes as follows:— 

“Mr. Sundar Lal on behalf of the respondent con- 
tended that the section of the Act in question hasno 
application. His argument was that until the ap- 
plication of the defendant-appellant for leave to sue 
in forma pauperis has been granted, that on May 12, 
1894, there was no suit pending within the meaning 
of that section, and he relied upon s. 410 of the Code 
of Civil Procedure, which declares that, when an 
application to suein forma pauperis is granted, and 
has been numbered and registered, it shall then be 
deemed the plaint in the suit, and heargued that 
there was no suit pending at the date of the execu- 
tion of the mortgage inasmuch ag the application for 
leave to sue had not at that time been numbered and 
registered. We cannot agree with him in this con- 
tention. It appears to us that so soon as the defen- 
dant filed his application for leave to sue, there was 
e contentious suit, or at any rate a contentious pro- 
ceeding and pending within the meaning of the 
section, and it isclear that the suit or proceeding 
was atthe time being actively prosecuted. In this 
connection we may cite the ruling oftheir Lordships 
of the Privy Council inthe case of Fatyaz Hussain 
Khan w, Prag-Narain (2) to tte effect that, where a 
suit is contentious inits origin ard nature, it isnot 
necessary that the summons should have been served 
in the suit, in order to make it ‘contentious’ within 
the meaning of s. 59. Mr. Choudhri relied upor the 
explanation tos.4 of the Limitation Act as support- 
ing his proposition that the suib is instituted in the 
ease of a pauper when the application for leave to 
sue as a pauper is filed. This section, no doubt, gives 
support to his argument, but we think that there is 
no need to fallback upor it in view of the clear’ 
and specific language of s. 52 ofthe Transfer of Pro- 
perty Act.” A 

It is argued by the appellant's Advocate 
that these observations must be deemed 
to be obiter dicta because the decision in 
the case was based on another ground also 
and could be based on the other ground 
alone given in the jadgment. Even assum- 
Pa 30.495; 4 AL 9795; A WN 1908 299;2MLJI 

4. 

(2) 29 A 339; 34 I A 102;9 Bom. LR 636;:4AL J 
344:11 0 W N 561; 50 LJ 563,17 M LJ 263;19 OG 
8l4; 2 M LT 191 (P ©), 
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ing that these observations are «biter. 1 
am prepared to adopt and follow them. 

The other cases quoted do not really 
have a bearing on the point that arises in 
this appeal. The policy which underlies 
s.52 is clear, viz., that once litigation has 
been launched, any transfer subsequent 
thereto must be subject to the result of 
that litigation. Bearing this in mind, there 
is no reason in my opinion to make any 
distinction beiween suits filed by well-to-do 
persons and those fled by paupers; for it 
cannot be said that the legislature intend- 
ed tosubject a pauper plaintiff to a dis- 
ability from which a well-to-do litigant 
would be exempt. The law prescribes a 
certain procedure to be adopted by a pauper 
litigant who desires to fle a suit and this 
procedure requires the filing of an applica- 
tion, which, if the pauperism is established 
is to be treated as a plaint, andthe filing 
of the application has to be treated as a 
filing of the suit itself for purposes of 
limitation. Taere is no reason to make 
eny distinclionin the case of suils filed 
by peupers relating to immovable properly 
between the epplication for leave to sue 
£8 a pauper and the plaint itself. The 
two are to be deemed one and the same 
when the application for leave is granted. 
Notice of the application goes to the othe: : 
side just as notice of the suit, though be- 
fore any issue relating to the immovable 
property is decided, the preliminary issue of 
pauperism has to be decided and found in 
the affimative. Iam of opinion that the 
finding of the learned Subordinate Judge 
is correct, viz., that Ex. IL must be regard- 
ed as subject to the decision or decree in 
O.S. No. 278. Jt follows from this that the 
appeal must fail andit is accordingly dis- 
missed with costs. 

Leave to appeal has been asked for but 
Isee no sufficient reason to grant it. 


A. Appeal dismissed, 


CALCUTTA HIGH COURT 
Government Appeal No. 1 of 1935 
June 28, 1935 

LOoRT-WILLIAMS AND JAOK, JJ. 

Tas SUPERINTENDENT anp REMEM- 
BRANCER or LEGALAFFAIRS, BENGAL 
— APPELLANT 
versus 

JAIR ALI AND OTHERS—RESPONDENTS i 
Criminal Procedure Code (Act V of 1898), 3. 55— 
Arrest under—Police, if bound to release arrested 
persons immediately, on bail—Custody, if illegal 
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merely because they are not informed that they are 
entitled to be released on bail. 

When the Police make an arrest unders. 55, Ori- 
minal Procedure Code, they are nof bound to release 
the persons arrested on bail immediately after the 
arrest. Nor canit be said that their custody is ille- 
gal merely because they were not informed that 
they are entitled to be released on bail. Emperor v. 


Daulal (1), referred to. , 
Mr. D Bhattacharjee, Officiating 


Deputy Legal Remembrancer, for the Ap- 
pellant. 

Mr. Pares Lal Shome, for the Responcents 

Jack, J.—This is an appeal by the Super- 
intendent and Remembrancer of Legal 
Affairs, Bengal, against an order of acquit- 
tal of the respondents on charges under 
ss. 147, 225-B and 3320f the Indian Penal 
Code. The respondents were charged with 
committing riot in order to rescue certain 
persons arrested under the provisions of 
s- 55 of the Criminal Procedure Code, the 
intention of the Police being to initiate 
proceedings against the latter unders. 110 
These 
persons were rescued by their relations and 
friends, wha assembled together and at- 
tacked the Police party. [One of the res- 
pondents Roahid Ali having injured a 
constable by a blow on the arm with an 
axe, was charged under s. 332, and the rest 
were charged under s. 147 and 225-B, 
Indian Penal Code. 

The facts have been found against the 
respondents and we see no reason to doubt 
these findings of fact. But the respondents 
have been acquitted on the ground that 
the custody of the Sub-Inspector was not 
lawful, inasmuch as he did not tell them 
that they were entitled to be released on 
bail. The learned Magistrate held that 
when the Police acu nder s. 55, they are 
bound to give the persons arrested the 
option of bail and not having done so, the 
custody was illegal and, therefore, the 
respondents were not hable under ss, 147, 
925-B or unders. 332 of the Code. But 
there does not appear to be any indication 
in 9.55 that the Police are bound, after 
arrest, to inform the persons arrested that 
they are entitled to be released on bail. 
Nor is it clear that the Police are bound 
to release them on bail any more than 
persons who had been arrested under s. 54, 
Civil Procedure Code. Had the Legislature 
so intended there would probably have 
been attached tos. 55 a clause similar 
to cl. (2) ols. 57 directing release on bail. 
The learned Magistrate holds that inas- 
much as under s.110, the Magistrate 
would ordinarily issue summonses on 
those whoare to be proceeded against, 
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therefore when a man is arrested under 
s. 55, he should be informed by the Sub- 
Inspeclor who arrested him, that he may : 
be released on bail. Tne learned Magistrate, 
also thinks that because proceedings under 
s. 110, Criminal Procedure Code, if success- 
ful would terminate in an order of the 
Magistrate on the accused to furnish bail 
with surelies, therefore a similar order ` 
should be made by the Police oa arrest. 
But this procedure would hand over to 
the Police the Magistrate’s power under 
s. 122, Criminal Procedure Code, to refuse 
to accept the surety offered. The arrest 
under s. 55 was quite independent of the 
proposed proceedings under s. 110. In 
any cases. 114 says that when persons 
are to be proceeded against under s. 110, 
the Court is to issue a summons requiring 
them to appear or, when they are in custody 
fo issue a warrant directing the officer in 
whose custody they are, to bring them 
before the Court. So that it contemplates 
that in certain cases, the accused may 
already be under arrest, presumably under 
the provisions of s. 55. 

Even had the learned Magistrate been 
correct in holding under the authority of 
Emperor v. Daulal (1), that an option of 
bail must be given, in this particular case, 
the attack of the Police Officer was made 
almost immediately after the arrest took 
place, and we think that, in the circum- 
stances, it cannot be said ihat the cus- 
tody of the respondents was illegal, merely 
because up to that time the Police had not 
informed them that they were entitled to 
be released on bail. In all the cir- 
cumstances we do not think that in this 
Case the custody of the respondents was 
illegal, so as to justify the assault which 
was made on the Police by the respondents. 
We, therefore, set aside the order cf acquit- 
tal and convict all the respondents except 
Wahid Ali under s. 147 and all of them 
under s. 225-B, and Roahid Alı also under 
s. 332, Indian Penal Code. 

Roahid Ali is sentenced to 6 months’ 
rigorous imprisonment under s. 332 and 3 
months’ rigorous imprisonment under 
s. 225-B, the sentence to run concurrently. 
All the rest will undergo rigorous imprison- 
ment for 3 months under s. 225-B. No 
separate sentences are passed under s. 147. 

“Thé respondents will surrender to their 
bail bonds to serve out the sentences now 
imposed upon them. 

Lort-Williams, J.—I agree. 


N. Order sat aside. 
(1) 14 A 45; A W N 1891, 179. 
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CALCUTTA HIGH COURT 
Civil Suit No. 83 of 1935 
April 22, 1936 
: PANOKRIDGE, J. 
SIMBHURAM BERIWALLA—PLAINTIFE 
VEFSUS 
GULZARILAL THAKUR AND OTHERS— 
DEFENDANTS 

Civil Procedure Code (Act V of 1908), 0. XXXIV, 
r. 1, O.I, r. 10 — Judgment-creditor getting Receiver 
appointed—Whether necessary party to mortgage 
sutt against judgment-creditor—Court, if has power 
to add him as party—Registration Act (XVI of 1908), 
s. 17—Consent decree affecting property not in suit— 
Whether registrable—Fact of decree-holder having 
got Receiver appointed and Receiver's being in posses- 
ston—Whether cures defect—Transfer of Property 
Act (IV of 1882), s,538-A—Scope and effect of. 

A judgment-creditor who has obtained an order 
fora Receiver in execution for holding the property 
of, the judgment-debtor has no interest or charge in 
the property and is not a necessary party under 
O. XXXIV, r.1, Civil Procedure Code, in a suit by 
the mortgagee and the Court has no power toadd 
him as.a party to the mortgage suit under O. 1, r. 10. 
Frederic Peacock v. Madan Gopal (1), Subramania 
Chettiar v. Sinnammal (2), Anantapadmanabhaswami 
v. Official Receiver of Secunderabad (3), Inre Parbola 
Lid, Blabkburnv. Parbola, Ltd. (4) and Ashburton 
(Lord) v. Nocton (5), referred to. 

A consent, decree creating a charge over properties 
which were not the subject-matter of the suit is 
compulsorily registrable under s. 17, Registration 
Notes = i 


ct. 

Section 53-A, Transféi of Property Act, only applies, 
where the transferee hasin part performance of the 
contract take possession of the proparty or any part 
thereof, or the transferee, if already in possession, 
continues in possession in part performance of the 
contract, and has done some act in furtherancs of the 
contract. Thefact that a Receiver appointed in 
execution atthe instance of the holder of such adec- 
ree’ is in possession does not render s. 53-A applicable 
so as to cure the effect of non-registration of the 
decree. 


My. M. N. Kanjilal, for the Applicant. 
Mr. Sambhu Banerjee, for the Plaintiff 
Opposite Party. f 


Judgment.—This is an application by 
one Onkermull Joshi; who is nota party to 
the suit, to be made a party thereto with 
liberty to file a written statement. 

The suit is on a mortgage dated Septem- 
ber 18, 1929, the sum secured thereby 
being Rs. 21,975. The plaintiff is the as- 
signee of the original mortgagee, and in 
the suit he has impleaded certain puisne 
mortgagee as well as the mortgagors. 

Ths present applicant instituted a money 
suit against some at any rate of the mort- 
gagor defendants in this suit, in which a 
consent decree was made on March 5, 1931. 

‘The terms of settlement were that there 
stiduld bea decree for Rs. 4,000 payable 
after three years from the date of the 


decree, and if at the end of that period the. 


defendants, had not paid decretal 
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amount, it was to carry interest from the 
end of such period until satisfaction. For 
the parpcses of this application the im- 


portant term of the settlement is term (e) 
which is as follows: 

“The shares of the defendants in the premises 
No. 3, Munshi Sadaruddin Lane, will remain charg- 
ed for the decretal amount subject to previous 
encumbrances.” 

The premises mentioned are covered by 
the mortgage which the plaintiff in this suit 
is seeking to enforce. 

On December 12, 1935, the present ap- 
plicant applied for execution of the decree 
in the suit instituted by him by the ap- 
printment of a Receiver in execution under 
s. 51 (d) of the- Code of Civil Procedure. 
An order was made for the appointment of 
the Official Receiver who took passession. 
On March 3, 1936, the plaintiff applied 
for and obtained an order as is usual in 
a mortgage suit for the appoin'ment of the 
Official Receiver as Receiver of the mərt- 
gaged property. The present appuc.nt 
claims that he is a necessary party to the 
present suit who must be joined under the 
provisions of O XXXIV, r. l which 
enacis that all persons having an interest 
either in the mortgage security or in ihs 
right of redemption shall be joined. as 
parties to any suit relating to the mortgage. 
‘he applicant says that he falls within the 


‘class contemplated by the rule because of 


the provisions of s. 91 of the Transfer of 
Property Act. 

That section provides that besides the 
mortgagor any of the following persons may 
redeem or institute a suit for the redemp- 
tion of the mortgaged property. > . 

“(a) “Any person (other than the mortgagee of the 
interest sought to be redeemed) who has any inter- 
est in, or charge upon, the property mortgagéd or 
inor upon the right to redeem the same.” 

The first submission made on behalf of 
the applicant is that by reason of the con- 
sent decree of March 5, 1931, hs has a 
charge upon the property. I am or opinion 
that whatever his rights may be, he cannot 
claim acharge by reason of the terms of 
the consent decree because admittedly the 
decree has not been registered, and, wider 
s. 17 (2) (vi) of the Registration Act, 
although decréés and orders of the Court 
are exempt from registration, the exemp- 
tion does not apply to decrees or orders 
expressed tobe made on a compromise and 
comprising immovable property other than 
ihat which is the ‘subject-matter of the 
sujt or proceeding. It is not argued that 
ihe consent decree of March 5, 1931, does 
not fall within that .exception, but Mr, 
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Kanjilal maintains that he is nct effected 
by the failure of his client to have the 
decree registered because any difficulties 
that the want of registration might cc- 
casicn, are got over by e. 52-A of the Trans- 
fer of Propeity Act. I donotthink it is 
necessary to cet cut thet section in extenso, 
and it will be sufficient to observe that 
ii only applies, where the transferee has in 
part performance cf the ccntract taken 
possession of the property or any part 
thereof, or the transferee, if already in pos- 
session, continues in pcsseesion in part 
performance cf the contract, and has done 
some act in furtLerance of tke contract. To 
my mind a judgment-creditor, who in cir- 
cumstances like the present has obtained 
an order for a Receiver, in pursuance of 
which the Court is in possession of property 
through its Receiver, cannot possibly be 
said to have taken possession of the pro- 
perly in part peiformance of a ccntract. 
In my opinicn s. 53-A dces not assist the 
applicant in escaping frcm the difficulties 
occasioned by his failure io register his 
decree under ihe mandatory provisions of 
s. 17 of the Indian Registration Act. The 
matters however, deces not end there, because 
the applicant argues that even if he has 
not a charge on tLe mortgaged property, 
he has an interest in it orin tke right to 
redeem within the meaning of s. 91 (a) of 
the Tiansfer of Property Act. 

Now under the section as it stood prior 
to 1929 persons who had a right to institute 
a suit for redemption were specified with 
more particularity, than they are under the 
section ab it at present stands and al- 
though under sub-section (f) of the old 
section, a judgment creditor who had obtain- 
ed execution by the aitachment of the 
mortgagor's interest in the property, had 
a right to institute a suit for redempticn, 
no similar right was conferred by the sec- 
tion upon a Judgment-creditor who, in exe- 
cution of a money decree, had had a Re- 
ceiver of the mortgaged property appointed. 
However in my opinicn there is no reason 
to refer to the repealed secticn for the 
constructicn of the section as it now stands. 

It has been reld that an attachment 
creates no charge cn immovable property 
attached [See Frederic Peacock v. Madan 
Gopal (1)] and this principle appears to me 
to have been further developed by the 
ae High eet in the Full Bench case 
of Subramania Lar | 

D 3 os EOW NA v. Sinnammal (2). 

2) 53 M 881; 127 Ind. Cas. 624; (1930) M W N 798; 
32 L W 395; A I R193C Mad. 801:59 N ; Ind. 
Ta ae 801;59 M L 634; Ind. 
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There it was specifically held that an at- 
taching decree-holder had no interest or 
charge on the immovable property attach- 
ed, and was, therefore, not a necessary 
pariy within the meaning of O. XXXIV, 
xy. 1, of the Code of Civil Procedure, toa 
suit by the mortgagee. In my opinion that 
case is a logical development of the princi- 
pies laid down in previous cases. I should 
be most reluctant to differ from it, even 
if itis not technically binding upon me. 
If an attaching creditor cannot be said to 
have an interest in the mortgaged property, 
it is hard to see why the position of a judg- 
ment-creditor, who bas obtained an order 
for a Receiver in execution who is Lolding 
the property as an Officer of the Ccutt, 
should be more advantageous. As on pre- 
vious occasions when questions of this sort 
have been discussed before me, great 
stress has been laid by Counsel upon 
certain observations of the Judicial Com- 
mittee of the Privy Council in Ananta 
Padmanabhaswami v. Official Receiver of 
Secunderabad (3). It is irue that there are 
passages in the ccneluding porticn of ihe 
judgment delivered by Lerd Thankerton, 
which show that their Lordships were dis- 
posed to treat the decisions, which lay 
down that no lien or cherze is created by 
an attachment, as open to further discus- 
sion. But as was pointed out, in tLe cir- 
cumstances of that case it was not necessary 
to decide the point and as far as I am 
concerned the decisions must be regarded 
as authoritative, until the Judicial Com- 
mittee has seen fit to overrule them. Learn- 
ed Counsel also referred to certain English 
cases end. in particular io. In re Parbola, 
Ltd. Blackburn v. Parbola, Lid. (4) where 
Warrington: J. granted the application of 
a judgment-creditor who had had a Receiver 
appointed by way cf equitable execution 
to be joined asa party in a mortgage suit. 
I observe, however, that Counsel for the 
mortgagee plaintiff in that suit expressly 
disclaimed any objection to the applicant 
being made a party, and the only ques- 
{icns raised by him were concered with 
the terms, upon which the applicant should 
be permitted to ceme in. 

Mr. Banerjee has drawn my attention 
to the fact that under the English Law, 
decree-holders wko have taken out execu- 
tion against interesis in real property be~ 
lenging to their judgment-debtors, have 

(3) GOI A 167; 142 Ind. Cas, 552; Ind. Rul. (1933) 
P O95; 37 LW 576; (1933) MW N 374; 37 CW N 
553; 64 ML J 562; ATR1934 PU 134; 35 Bem. LR 
547: 57 OL J 418; 56 M 405; (1933) A L J 692 (P.O). 

(4) (1905) 2 Ch, 437, 
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rights which certainly have no. statutory 
Sanction under the Indien Law. The his- 
tory of the legislation is set out at length 
by Cozens-Hardy, M. R. in Ashburton (Lord) 
v. Nockton (5). In my opinion the appli- 
cant has not succeeded in showing that he 
is a party who ought to have been joined 
as a defendant or party whose presence 
before the Court is necessary in order to 


enable the Court effectually and 
compretely to adjudicate upon and 
settle questions involved in the suit. That 


being so I have no power to add him as 
a party under O. J,r. 10 (2) of the Code. 
It follows that this application must be 
dismissed with costs. Certified for Counsel. 


N. ; ‘Application dismissed. 
(5) ai 1Ch. 274; 81L J Ch. 193; 111 L T 895; 59 
S J 145; 3Í T L R 199. 
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- SIND JUDICIAL COMMISSIONER'S 
| _ COURT 
First Civil Appeal No. 14 of 1930 
March 31, 1936 
Davis, J. O. AND Lowo, A. J. O. 
Firu KISHINCHAND BUTAMAL~—. 
APPELLANTS 
versus . 
Freu DHANIRAM JAMNADAS— 
RESPONDENTS 

Civi! Procedure Code (Act V of 1908), O. XXI, r. 50 
(2)—Application for leave to execute decree against 
partner—Limitation — Limitation Act (IX of 1903), 
Sch, I, Art.. 182—Executron—Interpretation favour- 
able to decree-holder to be adopted—Leave to execute 
against individual partner—Question of leave is lo be 
decided by Court passing decree, 

An application for leave to execute a decree against 
a partner under O. XXI, r 50 (2), Civil Procedure 
Code, falls under Art, 132, Limitation Act, and not 
under Art. 181. The purpose of O. XXI, 7.50 (2), 
is to allow opportunity to a Partner who has been 
sued in the firm's name to appar and dispute his 
liability, but all this is but part cf the procedure of 
executing the decree against the firm. It isan ap- 
Plicationin execution and can be made at any time 
during which the decree remains capable of being 
executed. A decree-holder can apply for execution 
against an individual partner obtaining leave if 
necessary, even if more than three years have passed 
sincs the passing of the decree, provided always exe- 
cution isnot barred inany other way. Bhugwan v. 
Hirji (2), Bombay Co., Ltd., Karachi v. Kuhar Singh 
> Kuppuswamt Ayyar v. Rathilal Somabhai & Co. 

4) and Hassasingh Tahil Singh v. Noorbhoy Jafer- 
bhoy (5), relied on. Firm of Vishinji v. Firm of 
Vassumal (1), dissented from, 

Tne purpose of execution proceedings is to enable 
the decree-holder to obtain the fruits of his decree, 
often a difficult thing to do and where words are 
fairly capable of two interpretations, one of which as- 
sists the decree-holder to obtain the fruits of the 
decree, and the other prevents the decree-holder from 
obtaining the fruits of his decree, that interpretation 
which assists the decree-holder should be accepted, 
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The Court to decide whether leave to execute a 
decree against an individual partner within the pro- 
visions of sub-r. (2), r. 50, O. XXI, Civil _ Procedure 
Code, should be granted is the Court which passed 
the decree. 


Mr. Nathumal Assanand, for the Appel- 
lants. | 

Davis, J. C.—This is an appeal aginst 
an order of the learned Judicial Commis- 
sioner (Mr. P. E. Percival) in District Court 
jurisdiction and the question to be decided 
is whether an application for leave to 
execute a decree against a partner under 
O. AKI, r. 50 (2), Civil Procedure Code, 
falls under Art.181, Sch. 1, Limitation Act, 
or Art. 182. The learned Judge found that 
such an application falls under Art. 181. 
With all respect@we differ from him and are 
of the opinion that such an appplication 
falls under Art, 182. The plaintitt-appellant 
filed a suit against the firm of Daaniram 
Jamnadas and obtained a decree on April 
21,1925. On March 3, 1926, an application 
was made to transfer the decree for 
execution to Jullundur and the decree wes 
transferred, but the Jullundur Court refused 
to execute the decree, and we think rigatly 
refused, because the Court to decide whether 
leave to execute a decree agrinst an 
individual partner within the provisions of 
sub-r. (2), r. 50, O. KAT, Civil Procedure 
Code, should be granted is the Court which 
passed the decree. In this casa, it was the 
Karachi Court. 

On May 18, 1928, that is to say, more than 
threes years after the decree was passed, an 
application was made to this Court in its: 
District Court jurisdiction for leave to exe- 
cute the decree against five named partners 
of the firm, Jamnadas, Bhagwandas, Benarsi- 
das, Baboolal and Manoharlal. Bhagwandas 
and Manoharlal, opponents Nos. 2 and 5, 
appeared and objected to leave being grant- 
ed, opponent No. 2 contending that he was a 
schoolinaster, and opponent No. 5 contending 
that he was a health officer. The three other 
opponents did not appar. Opponents Nos. 2 
and 5 also contended that the application 
was time-barred. On the question of fact 
the learned Judge found in favour of the 
appellant, but on the question of law, he 
found against the appellant on the ground 
that the application fell under Art. 181 and 
not Art. 182. Now in his judgment the 
learned Judge followed a previous judgment 
of the learned Additional Judicial Commis- 
sioner, Rupchand Bilaram, reported in Firm 
of Vishinji v. Firm of Vassumal (1), but the 
matter was then, as tha learned Additional 

(1) 24 S L R132; 122 Ind. Cas. 392; A I R 1930 Sing 
160; Ind, Rul, (1930) Sind 32, 
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Judicial Commissioner points out, res 
integra; he had no authority before him; but 
itis res integra no longer; there are now 
reported judgments of the Bombay High 
Court, Bhagwan v. Hirji (2); the Lahore 
Court, Bombay Co., Ltd. Karachi v. Kahar 
Singh (3); and the Madras High Court, Kup- 
puswami Ayyar v. Rathilal Somabhai & Co. 
(4); to the effect that an application for leave 
under O. XX], r. 50 (2) falls under Art, 182 
and not Art. 181. There is alsoa judgment 
of a Single Judge of this Court to the same 
effect reported in Hassasingh Tahil Singh V. 
Noorbhoy Jafferbhoy (5). 

Now, the learned Judicial Commissioner is 
of the opinion that an application under 
O- XXI, r. 50 (2), Civil Prégedure Code, is 
not an application in execution of the dec- 
ree, but an application for leave to execute 
the decree which is, he holds a different 
thing; but, with all respect, we think that 
he has taken an unduly restricted view of 
such an application, for while it may be 
said that the application is for leave to exe- 
cute the decree against an individual part- 

‘ner, if is at the same time an application in 
execution of the decree against the firm. 
After all, the purpose of execution proceed- 
ings is to enable the decree-holder to obtain 
the fruits of his decree, often a difficult 
thing to do and where words are fairly 
capable of two interpretations, one of which 
assists the decree-holder to obtain the fruits 
of the decree, and the other prevents the 
decree-holder from obtaining the fruits of 
his decree, we think that that interpretation 
which assists the decree-holder should be 
accepted. The purpose of O. XXI, 1.50 (2) 
is, in Our opinion, to allow opportunity to a 
partner who has been sued in the firm's 
name to appear and dispute his liability, 
but all this is but part of the procedure of 
executing the decree against the firm. It ig 
an application in execution and can be made 
at any time during which the decree 
remains capable of being executed. <A 
decree-holder can apply for execution 
against an individual partner obtaining leave, 
if necessary, even if more than three years 
have passed since the passing of the decree, 
provided always execution is not barred in 
any other way. We are, therefore, of the 
opinion that the application for leave under 

(2) 34 Bom. L R 1112; 140 Ind. Cas. 519; AIR 1982 
Bom. 516; Ind. Rul. (1932) Bom. 599. 

(3) A I R 1931 Lah. 736; 134 Ind. Cas. 1026; Ind. 
Rul, (1931) Lah. 1026; 13 Lan. 327; 33 P LR 598. 

(4) A I R1935 Mad. 926; 158 Ind. Cas. 907; (1935) M 
W N 819; 8 R M 388. 


(5) 29 S L R 236; 154 Ind. Gas, 339; AI R 1935 Sind 
12; 7 R 8S 158, 
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O. XXI, r. 50 (2), Civil Procedure Code, 
falls under Art. 182 when clearly it is not 
time-barred. 

On the question of fact, whether the two 
opponents were or were not pariners at.the 
time when the decree was passed, the find- 
ing of the learned Judge appears to us clear 
and conclusive. The business was an 
ancestral business. The two cpponenis 
were named as proprietors of the firm in a 
suit filed by the firm. The application was 
signed by two cf the brothers as the real 
brothers and attorneys of the two opponents. 
They may not have been working partners, 
but they were pariners all the same. The 
three other brothers did not appear in the 
proceedings in the lower Court. The two 
brothers, opponents Nos. 2 and 5, did not 
appear and were not represented in tke ap- 
peal in this Court, but they had notice and 
ample time. The appeal is stale, being cne 
of 1930. The order of the learned Judicial 
Commissioner is set aside, and leave to exe- 
cute the decree against each of the five 
partners individually is granted and execu- 
tion is ordered toproceed. The appeal is 
allowed with costs. 

N. ‘ Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Petition No. 125 of 1936 
June 22, 1936 . 
MrppLzton, J. O. 

Musammat ZAMRUT AND ANOTRER 

—PETITIONERS 
versus 
PEOPLES BANK or NORTHERN INDIA 


AND ANOTAER—OPpostIiz PARTIES 

Civil Procedure Code (Act V of 1908), O. KAI, 
r. 58, s.115—Remedy by way of objection under 
0. XXI, r. 58, refused—Whether ground for revision 
—Company in liquidation instituting execution pro- 
ceedings— Whether can rely on s. 171, Companies Act 
(VII of 1913), to debar persons from objecting under 
r. 58—Refusal to entertain objections —Revision, 
maintainability of. 

A refusal ofthe summary remedy provided by the 
Legislature under O. XXI, r. 58, Civil Procedure 
Code, in lieu of suit is one which may legitimately 
be considered in revision. Basdeo Sahai v, Saras- 
wati (1), distinguished. 
` It is most inequitable that a company in liquida- 
tion should institute execution proceedings and rely 
upon s. 171, Companies Act, to debar persons from 
defending their property in tbose execution pro- 
ceedings. Objections under O. XXI,r.5&can be 
raised during such proceedings and refusal to enter- 
tain them onthe ground that the objectors have not 
obtuined leave of the executing Court, constitutes a, 
failure to exercise jurisdiction vested in it by law, 


C. R. P. from an order of the. Senior 
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Sub-Judge, Peshawar, dated February 15, 
1936. 

Messrs. Raja Singh and Gurlal, for ths 
Petitioners. 

Mr. Saransingh, the 
Parties. 

Order.—The Peoples Bank of Northern 
Indiain liquidation is the holder of a de- 
cree against Amir Khan Nazir Khan. In 
execution of that decree it attached cer- 
tain property. Musammat Zamrut and Mus- 
ammat Allah Rakhi, the wives of the two 
judgment-debtors objected to the attach- 
ment on the ground that the property be- 
longed tothem. The executing Court re- 
_ fused to entertain these objections on the 

ground that the bank being in liquidation, 
the objectors should have obtained the 
leave of the Liquidation Court before bring- 
ing the objections, which they had failed to 
do. The objections now come up. in revi- 
sion. A preliminary objection is raised on 
behalf of the respondent bank that powers 
in revision should not be exercised when 
another relief is open to the petitioners, 
Counsel srguing that the order objected to 
is one that gives the petitioners a right to 
bring a suit under O. XXI, r. 63, Civil Pro- 
cedure Code. 

It is certainly correct that this Court will 
not ordinarily interfere in revision on a 
petition by a person who has another relief 
and Counsel for the respondent has cited 
Basdeo Sahai v. Saraswati, 64 Ind. Cas. 469 
(1), in an attempt to show that that prin- 
ciple applies in the present case. That rul- 
ing can be applied where the execuling 
Court has passed an order contemplated by 
rr. 60, 61 or 62,.0. XXI, Civil Procedure 
Code. But in the present case it is pointed 
out on behalf of the petitioners that no 
such order was passed. Although the order 
had the effect of disallowing the petitioners’ 
claim, it was not one under r. 61, but was 
one refusing to entertain the objection at 
all. Accordingly it is argued for the peti- 
tioners that O. XXI, r. 63, does not give a 
tight of suit. It is understood that Musam- 
mat Allah Rakhi has instituted a suit under 
O. XXI, r. 63, though not Musammat 
Zamrut. I agree with the contention raised 
on behalf of the petitioners that the order 
ay before me isnot one under O. XXI, 
r. 61. 

It is true that the petitioners had a right 
to bring a suit irrespective of any objec- 
tion under O. XXI, r. 58, but the Legislature 
has specifically provided a summary remedy 
in lieu of suif and this being so, a refusal 

(1) 64 Ind. Cas, 469, 


for Opposite 
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be one which may legitimately be con- 
sidered in revision. 1 therefore reject the 
preliminary objection On merits it is urged 
that it is the deeree-holder respondent who 
set the present proceedings, namely the 
execution proceedings, in motion, and that 
s. 171, Companies Act, does not preclude 
any person interested from defending his 
interests in those proceedings. 

For the respondent it is urged that an 
objection isa legal proceeding which can 
be separated and should be separated from 
other proceedings in execution, and that 
therefore itis one for which leave of the 
Court is required under’. 171, Companies 
Act. Counsel suggests that an objector is 
not a party to execution proceeds, a view 
which is supported by the fact that he is not 
entitled to appeal under s. 47, Civil Pro- 
cedure Code; Counsel, however, has not been 
able to cite any judicial decision in which 
in circumstances similar to the present an 
objector has been denied the right given 
tohim by O. KAI, r. 58, because the de- 
eree-holder was a company in liquidation. 

It appears to me that it is the decree- 
holder respondent who has set the law in 
motion and that the petitioners’ position is 
analogous to that of a defendant in a suit. 
It appears to me to be most inequitable that 
a company in liquidation should institute 
execulion proceedings and rely upon s. 171, 
Com panies Act to debar persons from defend- 
ing their property in those execution pro- 
ceedings. I hold that the executing Court 
had jurisdiction to consider the objections 
raised by the petitioners and that it has 
refused to exercise that jurisdiction. I there- 
fore set aside its order, dated February 15, 
1936, and direct it to hear the petitioners’ 
objection in accordance with rr. 58—-62 of 
O. XXI, Civil Procedure Code. Petitioners 
are granted costs in this revision. Pleader's 


fee is assessed at Rs. 50. 
N. Order sat aside. 


—_—— 


BOMBAY HIGH COURT 
Original Civil Jurisdiction Appeal No. 43 
of 1935 . 
March 13, 1936 
Bravmont, C. J. AND Rancnecar, J. 
NOWROJI ARDESHIR COOPER— 
APPELLANT 
VeTSUS 
OFFICIAL ASSIGNEE, BOMBAY— 
RESPONDENT 
Presidency Towns Insolvency Act (III of 1909), 
s. 8 (2) (b)—Order ‘of Insolvency Judge refusing to 


1014 


pealability of Conditions making Original 
order appealable, if should exist. 

The direction thas an appealin insolvency is to 
lie in the same way and be Subject to the same pro- 
visions as an appealfrom an order made by a Judge 
in the exercise of original jurisdiction, does not 
import that an appeal only lies if conditions exist 
wich would make an Original Side order appeal- 
able, 

An order made bya Judge refusing to review an 
order made by the insolvency Judge, is appealable 
under s. 8 (°) (b), Presidency Towns Insolvency Act, 


Side 


It need not satisfy the conditions which would make - 


an Original Side order appealable. Abdul Gafoor 
v. Oficial Assignee (1) and Arjuna Aiyar v. Oficial 
Assignee, Rangoon (2), dissented from. 


Messrs. M. V. Desai, P. A, Mahale and 
M. J. Sethna, for the Appellant. 

Mr. K. B. Bharucha, for the Respondent. 

Beaumont, C. J.—This is an appeal 
from an order of Blackwell, J. Made in 
insolvency. Jt appears that the insolvent 
was engaged in heavy litigation, and he 
was ordered to pay the costs, and the bill 
of costs was taken in for taxation. Of course 
it was to the interest of the Official As- 
signee and the estate to get the bill taxed 
at as low a figure as possible. The Taxing 
Master made his allocatur, and reduced the 
original amount at which the bill had been 
provisionally taxed by a considerable sum 
on the application of the Official Assignee. 
An application was then made to Kania, J. 
as Insolvency Judge asking him to direct 
the Official Assignee to take the bill of casts 
for review before the Judge in Chambers, 
and Kanis, J. refused the application. SSub- 
sequently an application was made to the 
Insolvency Judge who was then Blackwell, J. 
to review the order of Kania, J., that appli- 
cation being made under s. 8 (1), Presidency 
Towns Insolvency Act, and the learned 
Judge refused to review the order made by 
Kania, J. He considered that on the merits 
the Official Assignee was very unlikely to 
gain any advantage by challenging the 
taxation, because the only question in dis- 
pute was really as to quantum, and the 
Court does not usually interfere with the 
Taxing Master's discretion as to quantum, 
From that order of Blackwell, J. this appeal 
is brought, and a preliminary objection is 
taken that an appeal does not lie. 
Unders. 8 (2,, Presidency Towns Ingol- 
vency Act, orders in insolvency matters 
shall, at the instance of any person aggriev- 
ed, be subject to appeal “as follows”, and 
then sub-cl. (6), which is the material one, 
is in these terms: 


“Save as otherwise provided in cl. (a), an appeal 
from an order made by a Judge in the exercise of 
the jurisdiction conferred by this Act shall He in 
the same way and bs subject to the same provi- 
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sions as an appeal from an order made bye Judge 
in the exercise of the ordinary original civil jurisdic. | 
tion of the Court.” 


‘Now we have been referred to lwo cases 
decided by the Rangoon High Court: Abdul 
Gafoor v. Official Assignee (D), and 
Arjuna Iyer v. Official Assignee, Rangoon 
(2), in which the Court took the view that 
as an appeal from a Judge exercising ordi- 
nary original civil jurisdiction would only 
lie ina case covered by O. XLI, r. 1, 
or against a judgment under cl. 13, Let- 
ters Patent of that Court, which cor- 
responds with cl. 15 of our Letters Patent, 
and as the order in question fell neither 
under O. XLII, r. 1, nor was a judgment 
within cl. 13, ən appeal did not lie. I am 
unable to agree with that reasoning, which 
seems to me to involve some confusion. 
Section 8 gives aright of appeal from an 
order made in insolvency. The appeal is 
to be subject to the same provisions as an 
appeal from an order made by a Judge in 
the. exercise of ordinary original civil 
jurisdiction. But that presupposes a proper 
appeal from such an order, that is io say, 
an appeal from an appealable order. Unless 
you presuppose a proper appeal frcm an 
order made by a Judge in the exercise 
of original jurisdiction, you have no sland- 
ard of comparison for the order appealed 
against in insolvency. Itis ofcourse plin 
that an order made in insolvency dees not 
fall wilhin ©. XLII r. 1, which does 
not deal with orders made in insolvency, 
and it would be very rare that an order 
made in insolvency, which usually does nct 
settle any question between parties, would 
fall within the definition of judgment adopt- 
ed in this and other Courts. In my opinion, 
the direction that an appeal in insolvency is 
to lie in the same way and be subject 
to the same provisions as an appeal from 
an order made by a Judge in the exercise 
of original jurisdiction, does not import that 
an appeal only lies if conditions exist 
which would make an Original Side order 
appealable. The. meaning of the words 
"in the same way” and “subject to the same 
provisions” was considered in this Court in 
Mahomed Haji Essack v. Shaik Abdool 
Rahiman (3), but it is not necessary-for the. 
purposes of this case to consider the exact 
meaning of those words. I think the sec- 
tion does give a right of appeal to the ap-. 

(1) 3 R.6035; 93 Ind. Cas, 211; A I R1926 Rang. 64; 
4 Bur. L J 254. f 

(2) 6 R 363; 111 Ind. Oas. 836; A I R1928 Rang. 
246 


(3) 40 B 461; 31 Ind. Cas, 507; A TR 1915 Bom. 273; 
17 Bom. L R 989, 
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pellants. (After discussing the merits of 
the case.the judgment concluded.) In my 
opinion, although an appeal lies, the ap- 
peal fails on the merits. The appeal is dis- 
missed with costs. 

Rangnekar, J.—I agree. 

N. Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Judicial Miscellaneous No. 123 of 1934 
July 15, 1935 
RUPOHAND, A. J. C. 
Mzssrs. FLEMING SHAW & Co. 
~—Resronpents No.2 - 
versus 
Messrs. K. J. BAHADUR anp Oo. 
—Responpents No. 1 

Principal and agent—“ Carrying on business 
through agent,” meaning of—‘Commission agent’, 
whether included in expression. 

Whether a firm is carrying on business at a par- 
ticular place or not is a question of fact. If the firm 
has only an office where business for the firm is done 
by an agent, the question whether it is carrying on 
business at the place where it has its office depends 
upon the powers and authority of the agent. If the 
agent has authority merely to take orders and to 
transmit them to his firm or show samples, that is not 
carrying on business. It would, however, be differ- 
ent if the agent has power to conclude binding con- 
tracts on his own initiative on behalf of the firm. 
The expression “carrying on business through an 
agent ™ means carrying on business through an agent 
properly and strictly so-called under his effective 
control and this expression does not apply to an 
agent who is a mere post office for bringing about 
contracts or who acts asa general agent for diverse 
firms or is a mere broker. 

[English and Indian case-law referred var 

Held, that the words “manager of a uropean 
firm” in a submission ‘clause meant manager of a 
European firm carrying on business and consequently 
the appointment of the commission agent of a Euro- 
pean firm as an arbitrator of the dispute was not 
proper. ; 

Mr. Choithram Devanmal, for the Res- 
pondent No. 1. 

Mr. C. M. Shahani, for the Defendant 
No. 2. | 

Order. —These are objections to an award 
filed under the Arbitration Act. The main 
objection is that respondents No. 1 were 
not justified in refusing to accept 
Mr. Gandhi as an arbitrator nominated on 
behalf of respondents No. 2 and that the 
appointment of an arbitrator by respondents 
No. lon behalf of respondents No.2 was, 
therefore, ultra vires. The submission 
clause contained in the indent, so far as 
it is pertinent to the present inquiry, reads 
as follows: 

“Any dispute arising outofthis agreement what- 

ver be its nature, shall unless amicably settled, he 
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referred to the arbitration andjor survey of two 
European Merchants andfor Managers andjur 
Assistants in European firms in Karachi, one to be 
named by Messrs. Fleming Shaw & Co., Ltd. and 
one by the purchaser and of their European Umpire 
who shall be named by the arbitrators and/or 
surveyors in the event of their being unable to 
agree. In the event of the purchaser 
failing to name an arbitrator within three days 
after he shall have been requested so to do by 
Messrs. Fleming Shaw & Co., Ltd. the dispute shall 
be referred to two arbitrators and/or surveyors 
named by Messrs. Fleming Shaw & Co., Ltd; and the 
decision of such arbitrators and/or surveyors or 
their Umpire shall be final and binding upon both 
parties.” 


It has been urged on behalf of respon- 
dents No. 2 that this clause empowers them 
to appoint a manager or an Assistant of 
any European firm as their arbitrator 
although he isa European or not provided 
he isin Karachi, and although such firm 
carries on business at Karachi or not. On 
the other hand, it is contended on behalf 
of Messrs. Fleming Shaw & Oo., Ltd., that 
the true meaning of this clause is that 
the person who is appointed as an arbitra- 
tor must necessarily be a European 
merchant carrying on business in Karachi 
and if he isnot a merchant but only a 
manager or an assistant, he must be a 
European manager or an assistant of a 
European firm carrying on business in 
Karachi. On the facts of this case the 
point at issue falls in a much narrower 
compass and I am, therefore, not called 
upon to decide which of these two conten- 
tions is correct. Mr. Gandhi does not come 
even within the meaning which is said to 
be the meaning of the clause according 
to the contentions of respondents No. 2 
themselves. As will presently appear 
Mr. Gandhi was neither a manager nor an 
assistant of ‘a European firm in Karachi.’ 
He was merely an agent remunerated by 
commission for securing orders for a Euro- 
pean firm carrying on business at Bradford. 
It is, therefore, not necessary fcr me to 
consider whether ‘the submission clause 
should not be strictly construed against 
respondents No.1 who are its authors and 
that it permits of a non-European manager 
or assistant being nominated as an arbitra- 
tor. I have no doubt that if respondents 
No.1 wish that a similar dispute should 
not be raised in fulure they would alter 
their form so as to make it clear what they 
meun by it. 

Mr. Gandhi is a local merchant. He 
acts inter alia as commission agent of a 
Europesn firm carrying on business at 
Bradford. According to his own admission 
he has no power to make contracts on 
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< behalf of his principals. He has to submit 
all offers tothem; end itis for them either 
to reject such offers or to accept them. 
According to him ¿t one time he used to 
get an allowance for office expenses, a 
salary and acommisston for the business 
done through him, but before the date on 
which he was nominated as an arbitrator, 
his office allowance and salary had ceased 
and he only secured a commission on the 
business done by him. He has produced 
a power of attorney which has been given 
to him by an attorney of his principals. 
The power of attorney in favour of the 
aitorney is not produced. But assuming 
that the power of attorney produced by 
Mr. Gandhi is duly authorised, it gives him 
only a limited authority to negotiate bills 
of exchange and other mercantile docu- 
ments, to settle and adjust claims on 
policies of insurance, to register certain 
documents, to make demands on debtors, to 
institute.suits on behalf of his principals, 
to defend suits filed against his principals, 
and to draw dividends and the like. But 
it gives him no power to carry on business 
in the name of his principal at Karachi. 

It would, therefore, appear that the 
principals whom Mr. Gandhi represents do 
not carry on business at Karachi although 
they secure orders through Mr. Gandhi at 
Karachi and that he looks after their 
contrasts at Karachi. Theexpression “carry 
on business” within the jurisdiction of a 
Court has been the subject of several 
judicial decisions, both in England and in 
India, Whether a firm is carrying on 
business at a particular place or not is 
a question of fact. Ifa firm has an office 
of its own at a place at which a partner or 
Manager is In control carrying on business, 
that is considered sufficient: Worcester 
City & County Banking Co. v, Firbank Paul- 
ing (1), and Lysaght, Ltd. v. Clark & Co. (2). 
But if the firm has only an office where 
business for the firm is done by an agent 
the question whether it is carrying on 
business at the place where it has its office 
depends upon the powers and authority of 
the agent. Jf the agent has authority 
merely to take orders and to transmit them 
to his firm or show samples, that is not 
carrying on business Baillie v. Goodwin & 
Co. (3), and Okura & Co., Ltd. v. Forsbacka 
ae A lehêbolag (4). It would, how- 
ois. nae k Te 784; 63 LJ QB 519; 9R 367; 70 L 

(2) (1891) 1 Q B552; 64L T 776. 

(3) (1886) 33 Oh, D 604. 

(4) (1914) 1 K B715; 83 LJ 


461; 585 3232; 30 TI Raga B 6b IOL T 
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ever, be different if the agent has power 
to conclude binding contracts on his own 
initiative on behalf of the firm: La Com- 
pagnie Generale Trans-Atlantique v- Thomas 
Law d; Co. 15), and Dunlop Pneumatic Tyre 
Co. v. Actien-Gesellschaflt. Fur Motor and 
Motorfahrzeng Ban Vorm CGudell & Co. 
(6). In Murugesa Chetti v. Annamalai 
Chetti (7), it was pointed out that under 
s. 17, Civil Procedure Code, a person carry- 
ing on business as agent of a firm within 
the jurisdiction of the Court must be an 
agent in the strict. and correct sense of 
the term. This decision was confirmed in 
appeal by the Privy Council in Annamalai 
Chetty v. Murugesa Chetty (8). Business 
done through a commission agent or broker 
or a general agent has been, held to be 
insufficient: See Khimji Chaturbhuj v. Sir 
Charles Forbes, Baronet (9), Chinnamal v. 
Tiukannatammal (10), and Hiranand 
Murlidhar v. Gurmukh Rai (11). 

I have dealt with the true meaning of a 
similar exprsssion used ins. 11, Presidency 
Towns Insolvency Act, in In re Firm of 


-Relumal. Tvlaram (12), and In re Natsidas 


Bansidhar (13). Ihave held in both these 
cases that the expression “carrying on 


. business through an agent” means Carry- 


ing on business through an agent properly . 
and strictly so-called under his effective 
cortrcl and that this expression does not 
apply to an agent who is a mere post office 
for bringing about contracts or who acts 
as a general agent for diverse firms or is 
a mere broker. And I think the same 
meaning attaches to the expression 
‘manager of a European firm’ used.in the 
submission clause in dispute, and it means 
‘manager of a firm carrying on business at 
Karachi through an agent properly’ and 
strictly so-called and under their effective 
control. Mr. Gandhi was on his own show- 
ing a mere post office for his principals. He 
cannot, therefore, be held. to be a Manager 
or Assistant of a European firm carrying on 
business at Karachi. I accordingly hold 
that the appointment of Mr.. Gandhi‘as an 
arbitrator was no appointment at all and 

(5) (1899) A C 431. 

(6) (19021 KB 342; 71 LIK B 281; 86L T 
472; 50 W R 226,18 T L R229;19R P O46. 


(7) 23 M 458; 10 ML J 39. 
(8) 26 M 544; 30 I A 220; 8 Sar. 523; 7C W N 753; 


13M LJ 287; 5 Bom. L R 494 (P C). 
(%8 BH CR 102. 
(10) 3M H OR 146. 
(11) A IR 1923 Lah. 427; 73 Ind. Cas. 205. 
(129 23S L R 229;112 Ind, Cas. 134; A I R 1929 
ind 24, i 
(18) 27S LR 298: 144 Ind. Cas, 885; A I R 1933 
ind 202; 6 R S15. 
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that respondents No. 1 were, therefore, 
justified in appointing aa arbitrator -on 
behalf of respondents No. 2. That being 
80, itis not. necessary for me to consider 
the. further question whether the appoint- 
ment of Mr. Gandhi without prejudice was 
B good appointment or not. The documents 
filed in Court prove that respondents No. 2 
were duly served by the arbitrators 
before the arbitration siting was held. That 
being so the arbitrators were justified in 
proceeding ex parte. 

With regard to the question whether or 
not persons who have been served as 
partners in the firm of respondents No. 2 
are partners or not: is a question which 
cannot be -gone into at present. The 
arbitrators had jurisdiction to pass an award 
against {he firm of respondents No. 2 and 
their award is against the firm. The gues- 
tion whether any or all persons served with 
notices of the award or of its filing in 
Court are parters in the firm of respondents 
No. 2, can only be litigated when an applica- 
tion under O. XXI, 1.50 is made against 
persons alleged to be partners in the firm 
of respondents and permission is sought to 
enforce the award against them. It is pos- 
sible that respondents No. 1 may be able to 
recover their money by proceedings against 
the property of the firm of respondents 
No. 2, and in that case it will not be 
necessary at all to adjudicate upon the 
question whether the persons now served 
with notices of the filing of the award are 
partners in the firm of respondents No. 2 
or not. J accordingly disallow the objections 
with costs. 1 

D. Objections disallowed. 





_ MADRAS HIGH COURT 
Criminal Referred Trial No.12 and 
Criminal Appeal No. 104 of 1936 
March 30, 1936 
Buen AND Panprane Row, JJ. 

In re KIMIDI NARASIMHAM. 

Criminal Procedure Code (Act V of 1898), s. 342— 
Duty of trial Court to call accused's attention to 
point leading to inference of guilt andto call for 
explanation—Evidence circumstantial—Performance 
of ‘this duty is alt the more necessary—Fresh trial, 
necessity of, onnon-performance of such duty. . 

It is the duty of the examining Judge under s. 342, 
Criminal Procedure Code, to call the accused's atten- 
tion to any point which the jury considers to be 
vital, or, in other words, toleadto the inferencs of 
guilt and to ask for an explanation. In acase of 
circumstantial evidence it is all the more necessary 
to perform this duty, because the accused cannot be 
. expected to know, when all the evidence against him 
is ofa circumstantial nature and some of it is im- 
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portant while some of it is not, which are the points 
on which an explanation from him would b2 necessary 
to avoid the inference of his guilt. 

The non-performance ofthis imperative duty will 
compel the Appellate Court to order a fresh trial 
as it isnot fairthat his case should be decided 
in the abssnce of an explanation from him 
about the points that were urged against him by the 
prosecution and regarded by the learned Judge as 
important or vital. Dwarakanath Varma v, Emperor 
(1), relied on. 


Cr. Ref. Trial and Cr. Appeal from an 
order of the Sessions Judge, Vizagapatam. 


Mr. S. K. Ahmed Meeran, for the Appel- 
lant. 
Mr. Venkataraghavachan, for the Crown. 


Pandrang Row, J.—The appellant has 
been convicted of the murder of a boy of 
12 years and sentenced to death by the 
Sessions Judge of Vizagapatam. The boy 
was seen last alive in the morning cf Oc- 
tober 22, last. A search was made for him 
and a report was made to the Police that 
he was missing and a dead bedy was dis- 
covered on October 26, at a spot marked 
A in the plan. The body was considerably 
decomposed, most of the soft parts having 
been eaten away by maggots but, the mother 
and two other relations of the boy were 
able to identify what remained of the de- 
ceased es his remains. A pair of gold eur 
ornaments, which the body was wearing 
when he was last seen alive, were, however, 
found to be missing and these are alleged 
to have been sold by the appellant on the 
very day on which the boy was last seen 
alive and in the very village to which the 
boy belonged. 

The evidence against the appellant is en- 
tirely of a circumstantial nature, but this 
is not to say that the evidence is not strong 
enough to justify, and in fact to require, 
his conviction. Unfortunately, Lowever, it 
is impossible for us to say whether the evi- 
dence is sufficient or not because of the 
failure of the leerned Judge to elicit from 
the appellant any explanation which he had 
to give in respect of the facts appearing 
in the evidence against him. In the ab- 
sence of any such opportunity given by 
putting the particular points to the appel- 
lant and asking for his explanation in res- 
pect of these points, it may not be fair to 
him to say, as the learned Judge did, that 
in the absence of any explanation from 
him about the earrings which he sold, that 
the inference should be drawn that he stole 
them from the deceased after murdering 
him. It has been very clearly laid down 
as a general rule by their Lordships of the 
Privy Council in Dwarakanath Varma v. 
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Emperor (1 at p. 481*, that it is the duty of 
the examining Judge unders. 342, Crimi- 
nal Procedure Code, to call the accused's 
attention to any point which the jury con- 
siders to be vital, or, in other words, to 
lead to the inference of guilt and to ask 
for an explanation. In this particular case 
jt is clear that the examining Judge was 
certainly of opinion that, in the absence of 
any explanation about the jewels said to 
have been sold by the appellant, the proper 
inference to be drawn was that the appel- 
lant stole them from the deceased after mur- 
dering him because the appellant was the 
last person seen with the deceased when he 
was alive. This duty has not been perform- 
ed in this case with result that there is no 
explanation in the record by the appellant 
as toany of the points appearing in the 
evidence against him, viz., the sale of the 
jewellery by him, his being seen with the 
deceased when he was last seen alive, his 
putting tLe search party off the scent when 
an attempt was made to discover the miss- 
ing boy, and so on. 

In a case of circumstantial evidence it 
is all the more necessary to perform this 
duty, because the accused cannot be expect- 
ed to kn w, when all the evidence against 
him is of a circumstantial nature and some 
of it is important while some of it is not, 
waich are the points on which an explana- 
tion from him would be necessary to avoid 
the inference of his guilt. For instance, in 
this case the learned Judge appears to have 
thought that “the finding of a partially 
smoked cigarette near the dead body 
strengthens the case against the accused to 
a trifing extent.” If because the appellant 
himself smokes cigarettes and beedies, the 
learned Judge thought that this was a point 
leading to an inference of guilt, however 
slight, and was going to use it against the 
accused, the accused ought to have been 
given an opportunity of explaining if pos- 
sible, the discovery of e half-smoked ciga- 
Tette near the dead body. It is unfortu- 
nate that the non-performance of an im- 
perative duty by the learned trial Judge 
compels us to ordera fresh trial. It is not 
fair that the appellant's case should be de- 
cided in the absence of an explanation from 
him about the points that were urged 
against him by the prosecution and regard- 

(1) 64M L J 466; 142 Ind. Cas. 335; A I R 1933 P 
© 124; (1933) Cr. Cas. 442; 35 Bom. LR 507; Ind. 
Rul. (1035) C 65; 34 Cr. L J 322; 37L W 5834; 
(1933M W N 409; 10 O W N 522;3/ C WN 514;57 
OLJ177; 14PL T 305;L R 214A 81 Cr; (1933) A 
LJ 645 (P C). 

*Page of 64 M. L. J.—|Hd.] 
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ed by the learned Judge as important or 
vital. The conviction and sentence must, 
therefore, be set aside and there must 


` be are-trial of the appellant on the same 


charge, during the course of which he must 
be given a proper opportunity to explain 
all the points appearing in the evidence 
against him which should be stated to him, 

AN. Order accordingly. — 


LAHORE HIGH COURT 

Oivil Miscellaneous Petition No. 665 

of 1932 
June 27, 1934 
ADDISON ANB BALE, JJ. 
Haji ALL JAN— PETITIONER | 

VETSUS 

COMMISSIONER or INCOME-TAX, 


PUNJAB— RESPONDENT 

Income Tax Act (XI of 1922), ss. 30, 26-A, 66— 
Interpretation of Act—Question arising from refusal 
to register firm under s. 26-A—Order, whether final— 
Question if can be referred under s.66—Income Tax 
Officer's opinion on question of possibility of deduct- 
irg income, profits and gains from {method of 
accounting employed—Correctness of opinion, is ques- 
tion of fact. 

The Income Tax Act cannot be interpreted in the 
same way as the Civil Procədure Code, The Income 
Tax Ach is a special enactment which gives the 
authorities spscific powers for purposes of assess- 
ment and thase powers can only be attacked in the 
manner prescribed by the Act. i 

Under s. 30, Income Tax Act, before it was amended 
in November 1933, it was not open to the. Commis- 
sioner to refer to the High Court under s. 63 a ques- 
tion arising out of a refusal to ragister a firm under 
s. 26-A because, the order was, at that time, not ap- 
pealsble under s. 30, and therefoie final. In re Ram- 
lal Murlidhar (3), Haridas v. Commissioner of In- 
come Tax, Bengal (4)and Kikabhai v. Commissioner 
of Income Tax, C. P. and Berars (5), distinguished. 
Bulchand Keshavdas v. Commissioner of Income Tax, 
Bombay (2), not followed. 

Section 30 provides for appeals against certain 
specific orders and it necessarily follows that orders 
passed under sections which are not mentioned in 
s. 30, are not appealable and are, therefore, final in 
the senss that they cannot be re-opened at any sub- 
sequent stage. 

The Income Tax Officer -is the sole arbitrator on 
the question of the possibility of deducting the income, 
profits and gains of the assessee from the method of 
accounting employed by him. The correctness of the 
opinion of the officer under these circumstances is a 
question of fact which cannot be challenged by 
means of an application under s. 66 of the Act. 
Gokalchand Jagannath v. Commissioner of Income 
Tax, Punjab (1), followed. ; 


Messrs. Kishen Dayal and Shuja-ud-Din, 
for the Petitioner. i 
Mr. J. N. Aggarwal, for the Respondent. 

Sale, J—Thisis an application by Haji 
Ali Jan against the refusal of the Income-tax 
Commissioner to state a case for reference 
to this Court under s. 66 Income Tax Act. 
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In the course of proceedings relatiag to the 
assessment of the petitioner for’ the year 
1931-32, he applied to the Income-\ax Officer 
to be treated as a registered fim under 
s. 26-A, Income-Tax Act. „The Income-tax 
Officer rejected this application and on 
October 15, 1931, the Assistant Commissioner 
declined to entertain an appeal against this 
order on the ground thatno appeal lay under 
s. 30 of the Act. The assessment was made 
by the Income-tax Officer acting under the 
proviso to s. 13 of the Act. The accounts 
produc:d by the assessee contained his 
trading account for two years, i. e., from 
April 1, 1929, to March 31, 193'; but no 
profit and loss account was prepared for the 
previous twelve months, April 1, 1930, to 
March 31, 1931, on which by law the assess- 
ment had to be based. The accounts produc- 
ed disclosed a net profit of Rs. 39,280 for two 
years; and as there was no evidence to show 
that out of this total profit half the sum was 
earned in each year, the Income-tax Officer 
acting 
the difference between Rs. 39,280 and 
Rs. 14,490 (as assessed in 1930-31) as the 
income for the year under review. 

Lala Kishan Dayal has urged that two 
questions of law arise from these facts on 
which the Commissioner should be required 
to make a reference. The first point, is that 
the Income-tax Officer was not justified in 
taking more than one year’s profit into 
account in the assessment for the year under 
review This point arises .out of the 
“method adopted by the Income-tax Officer 
of computing the profits for one year. As 
stated by the Commissioner, the Income-tax 
Officer was compelled to act under the pro- 
viso tos. 13 of the Act, Because the profits 
could not be properly ascertained from ihe 
trading account produced by the Commis- 
sioner Which covered the period of two 
years. There was thus undoubtedly mate- 
rial for the exercise of the Income-tax 
Officer's discrelion. As held by a Bench of 
this Court in Gokalchand Jagannath v. 


Commissioner of Income-tax, Punjab (1) the 


Income-tax Officer is the sole arbitrator on 
_ the question of the possibility of deducting 
the income, profits and gains of the assessee 
from the method of acounting employed by 
him. The correctness of the opinion of the 
officer under these circumstances is a fact 
which cannot be challenged by means of an 
application under s. 66 of the Act. 

The second point urged is the question in 
the circumstances of this case the petitioner 


D 2IT O180; 94 Ind. Cas. 128; A IR 1926 Lah. ' 
1" ne 
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should be declared a registered firm under 
s. 26-A of the Act. The Assistant Gommis- 
sioner refused to entertain the appeal 
against an order refusing registraration, ag 
nosuch appeal is provided for by s. 30 of 
the Act. It is true that the law has been 
altered by an amendment of the section 
made in November 1933; but we have held in 
other similar references under s. 66, Income 
tax Act, that according tos. 30, as it stocd 
before the amendment in November 1933, 
no appeal lay against an order refusing 
registration under s. 26-A of the Act and 
no reference is, therefore, maintainable to 
this Court arising out of the rejection by 
the Income-tax authority of an application 
to register under s. 26-A. 

Mr. Kishan Dayal has in this connection 
invited our attention to Bulchand Keshavdas 
v.Commissioner of Income-tax, Bombay, (2) 
urged on the authority of this ruling that 
a question of law is involved. He has also 
referred to In re Ramlal Murlidhar, (3) 
Hart Das. v. Commissioner of Income-tax, 
Bengal (4) and Kikabhai v. Commissioner 
of Income-tax C. P. & Bengal (5). In 
these latter cases the Income-tax 
Commissioner appeats to have referred 
suo motu to the High Court, the 
question arising out of ike refusal of the 
Incme-tax authorities to accept an applica- 
tion for registration under s. 26-A. The 
question of the maintainablity of sucha 
reference under s. 66 of the Act was not 
considered in these cases and accordingly 
no argument in favour of the maintainabili- 
ty of such areference can be based on these 
authorities. It was, however, held in Bul- 
chand Keshavdas v. Commissioner of Income 
tax, Bombay (2) that a questicn cf law does 
arise out of a refusal of the Assistant Com- 
misioner to accept an application for 
registration. The learned Judicial Com- 
missioner observed that, in the particular 
case before him, question of law did arise 
out of the order of the Assistant Commissioner 
as his assessment was on the assumption 
that the assessee firm was an unregistered 
firm. It may be that no appeal was given 
by theAct from an order refusing to register 
a firm, ; 

“but on the analogy of appeals from decrees in Civil 
Suits there isno reason why objection could not be 


taken tothe order of refusal in the appeal against 
the assessment which was founded on it.” 

Mr. Kishan Dayal adopts a similar argu- 

(2) AI R1930 Sind 301; 128 Ind. Cas. 678. 

(3) 58 C 1005; 134 Ind. Cas. 1056; A I R 1931 Cal. 
682; Ind. Rul. (1932) Cal. 16 (S B). 

(4) A I R 1932 Cal. 409; 139 Ind. Cas. 497; Ind, Rul. 
(1932) Cal. 633. 

(5)4IT C 178. i 
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ment in this case and urges that in an 
appeal from a final assessment, the Assistant 
Commissioner should have gone into the 
question whether the petitioner had been 
assessed as a firm of an association of 
individuals and that his refusal to doso 
raises a question oflaw on which the Com- 
missioner should now be directed to state a 
case for reference to this Court. In‘ our 
opinion, however, the Income Tax Act cannot 
be interpreted in the same way as the Civil 
Procedure Code. The Income Tax Act is 
a special enactment which gives the author- 
ities specific powers for purposes of assess- 
ment and these powers can only be attacked 
in the manner prescribed by the Act. Sec- 
tion 30 provides for appeals against certain 
specific orders and it necessarily follows that 
orders passed under sections which are not 
mentioned ins. 80, are not appealable and 
are, therefore, final in the sense that they 
cannot be re-opened at any subsequent 
stage. We disagree with the proposition 
that an appeal egainst the final order of 
assessment, justifies the Income-tax Com- 
missioner in re-opening by way of reference 
to us decisions relating to the method of 
assessment, which according to the scheme 
of the Act, are final, merely because the 
assessment may be founded upon them. 
We adhere, therefore, to our previously ex- 
pressed view that under s. 30, before it was 

- amended in November 1933, it was not open 
to the Commissioner to refer to us under 
s. 66a question arising out of a refusal to 
register a firm unders. 26-A because the 
order was, at that time, not appealable 
under s. 30, and therefore final. We dismiss 
the application with costs. 

D. Application dismissed. 


SIND JUDICIAL COMMISSIONER’S 
_, COURT 
Criminal Revision Application No. 63 of 1936 
May 21, 1936 
Davis, J.C. AND Logo, A. J. ©. 
VIRUMAL MANGHANMAL—APPLICANT 
VETSUS 
MUHAMMAD KHAN AND OTHERS— 
OPPONENTS. 

Criminal Procedure Code (Act V of 1898), ss. 192, 
203, 350—S. 203, scope of—Complaint—Dismissal— 
Application for further enquiry—Sessions Judge 
directing case to be- sent to another Magistrate— 
Transfer to another Magistrate—Case, if governed 
by s. 350—Huidence already recorded, if can be acted 
upon—Penal Code (Act XLV of 1860), ss. 383, 192— 
Offences under, if private disputes. 

The provisions of s. 203, Criminal Procedure Code, 
are very wide and this section does not say that the 
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Magistrate dismissing the complaint must have him- 
self recorded the evidence in the preliminary en- 
quiry. 

Where, therefore, the complainant whose complaint 
has been dismissed applies for further enquiry and 
the Sessions Judge while ordering the same directs 
the case to be sent to another Magistrate and ‘the 
District Magistrate transfers the case to another 
Magistrate, the transfer is one under s, 192, Criminal 
Procedure Code, and the caseis governed by s. 203 
and not bys. 350. The Magistrate has power to act 
upon the evidence already recorded. 

Charges ofextortion and fabricating false evidence 
are not privete disputes as neither of these offences is 
compoundable. 

Mr. D.N. O'Sullivan, for the Applicant. 

Messrs. H. T. Raymond and Partabrat 
D. Punwani, for the Opponents. 

Davis, J. C.—This is an application to ug 
to set aside an order of the Additional 
Sessions Judge, Hyderabad, dated Febru- 
ary 7, 1936, refusing to order furthez 
inquiry into the complaint of the appli- 
cant which was dismissed by the City 
Magistrate, Hyderabad, by his order, dated 
June 29,1935. The applicant is one Viru-' 
mal and his complaint is that enemies had: 
got his house and the house of one Hiromal 
ssarched by head constable Muhammad 
Khan, that a mould for counterfeiting coins 
had been planted on him and that to save 
himself from prosecution he had to pay 
Rs. 225 to the head constable. Tt is to 
be observed that these proceedings did 
not start in the-usual manner on a com- 
plains made by the person aggrieved but 
started cn a pseudonymous application 
which the Judge has found was made either’ 
by the present applicant or at his instance. 
The District Magistrate sent this application 
lo the Sub-Divisional Magistrate, Hala, The 
Sub Divisional Magistrate called the appli- 
cant Virumnl, recorded his statement on 
oath and then sent the case to the Resident 
Magistrate, Hala, for a preliminary inquiry. 
The Resident Magistrate recorded evidence,’ 
reported that the case was false, and the 
Sub-Divisional Magistrate dimissed the ccm- 
plaint on April 14, 1934. The applicant’ 
then made an application to the Sessions 
Court asking-for further inquiry, and in 
his order, dated November 28, 1934, the 
Additional Sessions Judge set aside the 
order of the Sub-Divisional Magistrate dis- 
missing the complaint, and ordered fur- 
ther inquiry. The Judge pointed out that 
though the evidence of five witnesses had 
been recorded, the Suh-Divisional Magistrate 
had not given his reasons for dismissing. 
the complaint, as he was required to do 
under s. 203, Criminal Procedure Code, and 


-the evidence of one witness, Pir Shahdino, 


appeared necessary, and had not been’ 
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recorded. - The Judge asked the District 
Magistrate to send the case to another 
Magistrate as the Sub-Divisional Magistrate 
had already given his cpinion in the mat- 
ter. The, District Magistrate did send the 
case to another Magistrate, the City Magis- 
trate, Hyderabad. He recorded the evi- 
dence of Pir Shahdino and after consider- 
ing the evidence already recorded by the 
Resident Magistrate, Hala, and his report, 
and the evidence of Pir Shahdino which he 
had himself recorded, passed on June 29, 
1935, after long delay a long order in which 
he dismissed the complaint. Again. the 
applicant applied to the Sessions Court for 
further inquiry, but this time he was un- 
successful, and the Judge refused to set 
aside.the order of the City Magistrate or 
to order further inquiry in his order dated 
February 7, 1936. Against this order the 
applicant has come in revision. The princi- 
pal argument advanced in favour of the 
application is that it was not competent to 
the City Magistrate to act upon the evi- 
dence recorded by the Resident Magistrate, 
Hala, in the preliminary enquiry ordered 
by the Sub-Divisional Magistrate; that 
s. 350, Criminal Procedure Code, is the 
only section which permits a Magistrate 
to act upon evidence recorded by another 
Magistrate, and (his section does not apply 
to a preliminary enquiry, and that the 
City Magistrate was not the successor of 
the Magistrate. wko recorded the evidence 
of tke five witnesses, Gul Muhammad, 
Hiromal, Pessumal, Tahilmal and Nebhan- 
das Mukhi in the. preliminary enquiry 
ordered by the Sub-Divisional Magistrate 
but the successor once removed, The City 
Magistrate was the immediate successor of 
the Sub-Divisional Magistrate who did nct 
himself record the evidence of the wit- 


nesses. We think that the relevant section 
is not s. 350, Criminal Procedure Code, but 
s. 203, Criminal Procedure Code. 


The provisions of s. 203, Criminal Pro- 
cedure Code, are very wide. According to 
that secticn, not only the Magistrate before 
whom the complaint is made but the Magis- 
trate to whom ihe complaint has been 
transferred may dismiss the complaint, if 
after considering the statement on oath (if 
any) of the complainant and the result of 
the investigation or enquiry (if any) under 
s. 202, there is, in his judgment, no sufi- 
cient ground for proceeding. This section 
does not say that the Magistrate dismis- 
sing the complaint must have himself re- 
corded the evidence in the preliminary 
enquiry. But, it is argued, that s. 203, 
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Criminal Procedure Code, must be read 
with s. 202 ot the Code, ands. 202, Crimi- 
nal Procedure Code, relates only to cases 
transferred under s. 192, Criminal Pro- 
cedure Code, and this case has not been 
tranferred by the District Magistrate under 
s. 192, Criminal Procedure Code, but un- 
der s. 528, Criminal Procedure Code. But 
there is no doubt that the District Magis- 
trate transferred this case to the Sub- 
Divisional Magistrate, Hala, under the pro- 
visions of s. 192, Criminal Procedure 
Code, and when the case was sent back 
to the District Magistrate by the Additional 
Sessions Judge with a request that he would 
transfer it toa Magistrate other than the 
Hala Sub-Divisional Magistrate, who had 
given his opinion, the case was nonetheless 
2 case of which the District Magistrate 
had taken cognizance, and we see no reason 
why the District Magistrate could not and 
in fact did not transfer the case to the 
City Magistrate under s. 192, Criminal 
Procedure Code. To hold this would reso- 
lve difficulties which would arise ifs. 350, 
Criminal Procedure Code, were to be ap- 
plied, such as. whether a Magistrate who 
succeeds another can act upon evidence 
which that other has not recorded, but 
which that other could act upon himself ; 
and indeed whethers. 350, Criminal Pro- 
cedure Code, coming as it does in the 
chapter relating to ‘inquiries and trials, ap- 
plies to a preliminary enquiry at all. 

We are infcrmed that there is no re- 
Ported case upon this question. The cause 
may be that reason and commonsense point 
so clearly inone direction that no doubt 
has yet arisen and no authority is neces- 
sary. Be that as it may, the application of 
s. 350, Criminal Procedure Code, was 
most thoroughly and plausibly discussed 
before us. We do not think, however, that 
s. 350 applies. We think, therefore, it is 
clear that the City Magistrate had power 
to act upon evidence recorded by his pre 
decessor, the Sub-Divisional Magistrate, 
Hala, such as the examination o2 oath of the 
complainant, or upon evidence recorded by 
the Resident Magistrate, Hala, upon which 
evidence the Sub-Divisional Magistrate, 
Hala, was competent to act. On the merits 
we should not interfere; the matter has 
been enquired into thoroughly and we see 
no reason whatever to interfero with the 
order of the Additional Sessions Judge. 
The great delay which occurred before the 
City Magistrate is to be regretted, and 
though we have no doubt he acted from 
high motives on endeavouring to recon- 
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cile the parties, we think his amicable 
efforts were entirely misdirected, and we 
cannot accept his argument ihat this dis- 
pute was of a private nature. We do not 
think that charges of extortion and fabricat- 
ing false evidence are private disputes. 
Neither of these offences is compoundable. 
We, however, reject the application for the 
reasons we have given. 


N Application rejected. 





MADRAS HIGH COURT 
Full Bench 
Original Petition No. 3 of 1935 
September 18, 1935 . 
MADHAVAN NAIR, STONE AND KING, JJ. 
K.M. S. CHIDAMBARAM CHETTIAR 
i —PETITIONER 
: versus . 
Tur COMMISSIONER or INCOME TAX, 
MADRAS—RESPONDENT 

Income-tax—Foreign business— Constructive remit- 
tance—Payment outside British India of advance for 
purchase of landin British India—Sale completed 
later—Date of remittance, whether date of advance or 
date of completion of sale. 

The assessee, a Nattukottai Chetti who carried on 
business at Klang (in Burma) entered into an agree- 
ment with one S. 4. Rm. who carried on business 
at Penang for the purchase of a house site belonging 
toS. A, Rm. in British India. On April 3,1929, a 
sum of Rs, 50,000 was paid to S. A. Rm, at Penang 
by the assessee’s Klang firm towards the price and the 
assessee was debited with this amount on that date. 
The sale-deed was executed on May 8, 1929. In the 
assessment for the accounting year April 13, 1929, to 
April 12, 1930, the assessee contended that this sum 
of Rs. 50,000 must be deemed to have been remitted 
to him on April 3, 1929, and not on May 8, 1929, and 
that it could not, therefore, be included in the in- 
come of the year ending April 12,1930. On a re- 
ference by the Commissioner : 

Held, that the assessee received the money in the 
shape of house sites only on May 8, 1929, and so the 
amount was liable to be assessed totax inthe ac- 
counting year ending April 12, 1930. 


Messrs. M. Subbaraya Aiyar and C. S. 
Rama Rao Sahib, for the Petitioner. 

Mr. M. Patanjali Sastri, for the Commis- 
sioner of Income-tax. 

Madhavan Nair, J. —The question refer- 
red tous by the Commissioner cf Income-tax 
is: 
“In what year was the remittance of Rs, 50,000 
(Rupees fifty thousand) received ?”, 


This question arises in connection with 
ad additional assessment imposed upon the 
` petitioner for the year 1930-31 with respect 
to this amount. The accounting year is the 
period from April 13, 1929, to April 12, 
1930. The question is whether this amount 
may be considered to have been received 
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by the assessee during this period in the 
following circumstances. ; 

The assessee is a Nattukottai Chetti 
doing business in Burma, Klang, Kualalum- 
pur, Penang, etc. On April 3, 1929, a sum 
of Rs. 50,000 was debited to this account 
in his Klang books as having been paid on 
that date to S. A. Rm. Penang, a money- 
lending business owned by another Nattu- 
kottai Chetti. The entry does not say in 
what connection this amount was paid. 
Bat itis admitted that it: relates to the 
purchase of house sites by the petitioner. 
He was negotiating for the purchase of 
certain house-sites adjoining his house at 
Kanadukathan which belonged to S. A. Rm. 
An agreement to sell land was entered into 
between the petitioner and S. A. Rm. on 
April 5, 1929. The sale-deed was execuled 
on a later date, on May 8 1929 The 
payment of Rs. 50,000 made on April 3, 
1929, was, it may be mentioned, not shown 
in the accounts of the petitioner as remit- 
tance to him in that year. If that was so 
shown, we may take it that the Income-tax 
authorities ` would have assessed him for 
that amount for tke year 192930. On 
these facts, it was contendéd by the peti- 
tioner that he cannot be taxed uader s. 4 
(2) of the Income Tax Act for that sum of 
Rs. 50,000 on the ground that he has receiv- 
ed that amount during the accounting 
period, his case being that he could be 
considered to have received that amount 
only on April 3, 1929, aud not:at a later 
date. Of course, there is no transfer of 
money in this case, it being understood 
that the profits were received in the shape 
of two house-sites. The Income-tax author- 
ities decided ihat the profits could be said 
to have been received only on May 8, 
1929, when the sale-deed was executed and 
not earlier. = 

The question for us to determine is whe- 
ther the money could be said to have 
been received on April 3, 1929, or on May 8, 
1929. An intermediate position was taken 
up by the petitioner before the Assistant 
Commissioner of Income-tax, who heard the 
appeal against the order of assessment. It 
was argued before him that, if the amount 
was not received on April 3, 1929, at any 
rate it should be deemed tv have been 
received on April 5, 1929, when according 
to him, he obtained possession of the prop- 
erty which would be anterior to the date 
of the sale-deed, May 8, 1929. If that argu- 
ment is accepted, of course it will not be 
pessible to assess him for the amount for 
the year 1930-31. But tho Assitant Qom- 
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missioner refused permission to the assessee ` 


to raise that point as it was not raised 
before tte Income-tax authority in the lirst 
instance. The point is now raised before 
us and it is pressed that an opportunity 
should be given to the petitioner to enable 
him to adduce evidence with a view to 
establish that he came inte possession of 
the house-sites prior to May 8, 1929. 

It is eatlier on reading of ihe order 
passed by the original taxing officer that 
this question was not raised before him. His 
agent appeared on behalf of the petitioner 
and explained the case, and the contentions 
raised by him are also referred to by the 
officer. This question of possession has not 
been referred to at all in the order. On 
the other hand, itis said that the agsessee 
actually got possession in the accounting 
year. The point not having been raised 
before the taxing officer in the first instance, 
the appellate authority declined to give 
permission to the petioner to raise the point 
as it was one which could be decided only 
after hearing the evidence. In the circum- 
stances, we think that the refusal by the 
appellate authority was perfectly justified. 
We are not inclined to interfere with the 
discretion cf the Income-tax authorities in 
refusing the petitioner to adduce evidence. 

So, the cnly question remaining to be 
considered is whether it can be said that 
the money was received by tke petitioner 
on April 3, 1929, or on May 8, 1929. It is 
contended that on the date when the money 
was paid a valuable contractual right had 
arisen in favour of the petitioner and, there- 
fore, it must he considered that the money 
was remitted in law on that date. The 
argument no doubt is ingenious. But it 
appears to us that there is no substance in 
it. The question, strictly speaking, would 
arise only in acase where the contract to 
sell stands by itself and has not been 
followed by any execution of the sale-deed. 
In this case, first of all, there is the pay- 
ment; then the contract to sell and then 
there isthe final completion of the whole 
transaction by the execution of the sale- 
deed. The simple question, therefore, is, 
when was the money received in the shape of 
the house-sites ? In the circumstances, there 
can be only one answer and thatis that it 
was received only on May 8, 1929. That 
date falling within the year of accounting, 
the assessee is liable to payment of Income- 
tax on that amount. 

Various other questions are sought to be 
raised before ws, one of which is that the 
question arises in connection with the sale 
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of land and not with the remittence of 
money. That question was not raised at 
any stage of the case and we are not 
inclined in hear new points now raised 
before us. 

In the circumstances, we hold that the 
money was received during the accounting 
period, April 13,1929, to April 12, 1980, 
and that the petitioner is liable to pay 
Income-tax on that amount for the year 
1930-31. The reference is answered 
accordingly. The Commissioner will be 
entilled to get his costs Rs. 250 from the 
assessee, 

A. Order accordingly. 





RANGOON HIGH COURT 
Second Civil Appeal No. 261 of 1935 
March 11, 1936 
DUNKLEY, J. 

S. P. L. S. CHETTYAR FIRM— 

APPELLANT 
versus 
MA FU-—RESPONDENT 

Burmese Buddhist Low — Succession — Letletpwa 
funds—House built with such funds on payin property 
—Whether becomes payin—Lettetpwa of first mar- 
riage brought by husband to second marriage—Share 
of second wife in such property—Share of two wives 
jointly in lettetpwa property of both marriages— 
Extent of—Property inherited by husband from 
first wife—Share to which second wife is entitled in 
such property. 

A house is built on payin land with lettetpwa funds 
becomes payin. Ma San Shwe v. Vulliappa Chetty 
(1), referred to. 

Where lettetpwa property of the first marriage of 
a Eurmese Buddhist is brought by him to the second 
marriage, the share of the wife by the second marriage 
in such property isone-sixth, 8.P. L. A. Chettyar 
Firm v. Ma Pu (2), relied on. . 

The share of two wives jointly in lettetpwa pro- 
perty of both marriages isthe same as the share of 
one wife where there is a single wife. The share of 
the wife by the second marriage is one-quarter, 
C. T. P. V. Chetty Firm v. Maung Tha Hlaing (4), 
relied on. 

A second wife is entitled to a one-third share in the 
property inherited by the husband from his first 


wife. : 


S.C. A. from a decree of the District 
Court, Pyapon, dated July 29, 1935. 

Mr. E. S. Doctor, for the Appellant. 

Mr. S. C. Mukerjee, for the Respondent. 


Judgment.—The  defendant-appellant 
firm obtained a mortgage decree against 
U San Win and his children by his first 
wife. The plaintiff-respandent is U San 
Win's second wife. The mortgaged pro- 
perties were four houses and their sites, 
The plaintifi-respondent instituted a suit 
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for a declaration that these properties are 
‘letietpwa properties of her marriage with 
U San Win and that she is, therefore, entitl- 
ed to a half share therein, and that the ap- 
pellant’s mortgage decree is not binding on 
her share. The learned Sub-Divisional 
Judge, who tried ihe suit, held that she is 
entitled to a four-ninthsshare of these pro: 
perties, and an appeal against this deci- 
sionto the District Court was dismissed, 
although the learned District Judge mads 
nat the slightest endeavour to deal with the 
’ Points raised before him. 


It has been held by the learned Sub- 
Divisional Judge that two of these houses 
and their siles were acquired by U San 
Win prior to his marriage with the res- 
pondent and two were acquired after that 
marriage. Butin regard to the two for- 
mer properties, he has further held that they 
have changed their character and become 
lettetpwa of U San Win's second marriage 
because the houses were dismantled and re- 
built after the marriage. He has overlooked 
the fact that themore valuable part of a 
house and site is ordinarily the site, and 
the application of thet! maxim quicquid 
plantatur solo, solo cedit. So long as the 
corpus of payin property is unchanged, it 
will alwaysremain payin: Where a house 
is built on payin land with lettetpwa funds 
the house becomes payin: Ma San Shwe 
v. Vulliappa Chetty (1). Consequently it 
must be held that these two houses and their 


sites were acquired prior to the respond-. 


ent’s marriage. They were leitetpwa of 
the first marriage of San Win, and 
brought by him to. the second marriage. 
I have already held, in my judgment in 
Second Appeals Nos. 284, 285 and 310 of 
1935 S. P. L. A. Chettyar Firm v. Ma 
Pu (2) -that the share of the respondent 
in: such property is one-sixth. As regards 
the othér two houses and their sites, the 
learned Sub-Divisional Judge, relying on the 
case in Maung Po Nyun v. Ma- Saw Tin (3) 
held that the respondents’ share therein was 
one-third. But subsequently, in the Full 
Bench casein C.T. P. V. Cheity Firm v. 
Maung Tha Hlaing (4), it was held that 
the share of two wives jointly in lettetpwa 
property of both marriages is the same ‘as 
the share of the wife where there is a 


() 10Bur. LR 49. 
(2) 163 Ind. Cas. 604; A IR1936 Rang. 262; 9 R 


Rang. 33. 
(3) 3B 160; 68 Ind. Cas. 402; A I R1925 Rang. 212; 


4 Bur. L J42. 
k (4) 3 R 329; 94 Ind, Cas, 797; A IR 1925 Rang. 329 
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single wife. Itis true that Maung Po Nyun 
v.Ma Saw Tin (3) was apparently not 
brought to the notice of the learned Judges 
who constituted the Full Bench, but, never- 
theless,the Full Bench decision must be 
followed in preferences to the earlier deci- 
sion in so far as it differs fromit. In fact 
C. T. P. V. Chetty Firm v. Maung Tha 
Hlaing (4) was subsequently followed in 
preference to Maung Po Nyun v. Ma Saw 
Tin (3) iu the case of Ma Kin v. Maung 
Po Sin (5). Consequently the share of the 
respondentin these two houses and their 
sites is one-quarter. 


l agree with the learned Sub-Divisional 
Judge that the respondent's original share 
became enlarged when U San Win's first 
wife died and he became her heir. She 
would become entitled to aone-third share 
in the property inherited by him from his 
first wife. The first wifes share in the 
letletpwa property of the first marriage 
was one-half, and in the lettetpwa propely 
of both marriages was one quarter. Hence 
the respondent gained hy the first wife's 
death a one-sixth share in properly of the 
first category, and a one-twelfth share in 
property of the second category. That is, 
her shares are now ‘as follows: (1) In the 
two houses and sites acquired prior to her 
marriage =1/6+1/6=1/3. (2) In the two 
houses and sites acquired after her marriage 
=]/44+1/12=1/3. 

Hence, in the result, it appears that the 
plaintiff-respondent is entitled to a one- 
third share of all the properties in suit. 
The decree of the Sub-Divisional Court 
will be varied accordingly by granting 
to the, plaintiff-respondent a declaration in 
respect of a one-third share. The defend- 


-ant-appellant firm will be granted propor- 


tionate costs, to the extent to which it has 
been successful, of this appeal and of the 
first appeal in the District Court. The 
plaintiff-respondent will be granted pro- 
portionate costs, to the extent to which she 
has been successful, of the original suit. 
Advccate's fee throughout to be calculated 
on the valuation for jurisdiction. 


N. Decree varied. 


(5) 6 R 1; 109 Ind. Cas. 456; A I R 1928 Rang. 125, 
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OUDH CHIEF COURT 
First Civil Appeal No 60 of 1934 
August 14, 1936 
Srivastava, Aote. O. J. AND ZIA-UL-HASAN, J. 
Seth SRI NATH—Drrenpant— 
APPELLANT 
versus 
KEDAR NATH PURI—P.aintirr— 
RESPONDENT 

Easement—Lateral support—One owner transfer- 
ring contiguous plots for building purpose—Ease- 
ment of lateral support, whether implied— Easements 
Act (V of 1882), s. 13 (a), (b). 

Where a transfer of plots of land adjoining each 
other is made for building purposes, cl. (b) of s. 13, 
Easements Act, hag no application because at the 
time of the transfer of plot no building stood thereon 
and it cannot, therefore, be said that the right of 
lateral support for the building subsequently con- 
structed is one which wag enjoyed when the trans- 
fer took effect. But the case is one falling within 
cl. (a) of the section. In such a case there isa 
manifest intention that the purchaser of one plot 
should have a right of lateral support for the build- 
ing to be constructed by him against the adjacent 
plot. The grant of such an easement of support 
must be presumed on the ground that where the 
vendor and the vendee knew very well that the substan- 
tial buildings are to be erected upon the land, they 
must be deemed to have impliedly engaged to afford 
the necessary lateral support to the buildings con- 
structed onthe adjoining plots. There can be no 
doubt onthe language of cl. (a) of s. 13 that the 
purchaser of one part would be entitled to this 
easement of lateral support against the contiguous 
Plot in the hande of the transferor in case the last- 
mentioned plot had not been transferred and the 
transferee of the last mentioned plot cannot be ina 
better position than the transferor. [p. 1027, col. 2.] 

[Case-law discussed.] 

‘Where, therefore, the transferee of one plot digs 
a foundation for his building but negligently allows 
rain water to accumulate therein, thereby causing 
damage to a building standing on the adjoining 
plot, he is Hable for damages. f 

F. C. A. against an order of the Subordinate 
Judge, Lucknow, dated March 6, 1934. 

Dr. J. N. Misra, for the Appellant. 

Messrs. M. Wasim and A. P. Singh, for 
the Respondent. 

Judgment.—These are two cross-appeals 
arising out of a suit for recovery of damages. 

The facts of the case are that in Decem- 
ber 1930, the Lucknow Improvement Trust 
sold certain plots of land situate at Lal 
Bagh Circus by public auction. Plot No. 30 
was purchased by the plaintiff Kedar 
Nath Puri and Plots Nos. 28 and 29 by 
the defendant Seth Sri Nath. The plaint- 
iff constructed a two-storeyed house on 
plot No. 30 and the construction was com- 
pleted in December 1931. The defendant 
with a view to construct a building on 
his plot No. 29 which is contiguous to 
the plaintiff's plot No. 30, dug a trench 
adjacent to the plaintiff's southern wall, 
three feet lower than the depth of the 
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plaintiffs foundation. The facts stated so 
far are no longer in dispute. 

The plaintiff's case as set forth in the 
plaint was that the defendant left the 
trench. open for more than a week with 
the result that rain water collected in the 
trench and the walls and roofs of the plaint- 
iff's house were badly cracked. It was also 
said that the defendant had acted in the 
way he did in order to cause loss to the 
plaintiff and had acted with negligence. It 
was further averred that by reason of the 
damage caused tothe building the tenant 
who occupied the ground-floor vazated it 
and the plaintiff who resided on the first 
floor of the building ha‘ to shift to another 
house which he had to take on rent. The 
plaintiff therefore claimed a decree for 
Rs. 6,000 which was made up as follows: 





Rs, 

(1) Cost of the repairs of the build- 
ing ~ 8,370 

(2) Depreciation in the value of the 
building ww 3,100 

(3) Loss of rent for Marchand April 
1933 Ka 120 

(4) Rent of the house occupied by 
the plaintiff for March and April .. 140 

(5) Fees of the Engineers employed 

by the plaintiff to examine the 
damage ee 100 

(6) Expenses of travelling from Har- 

dwar to Lucknow and of changing 
the house es 170 
Total Rs. ... 6,000 


It was pleaded in defence that the de- 
fendant had dug the trench on his own 
land and had not thereby infringed any 
right of the plaintiff. lt was denied that 
the defendant had acted negligently or 
maliciously or that the damage caused to 
the plaintiff's building was due to any 
act or omission on the part of the defendant. 
It was suggested that the damage caused 
was due to the bad materials used in the 
construction. It was also alleged that the 
extent of damage was exaggerated and that 
the amount claimed was fictitious. 

On the pleadings of the parties the learn- 
ed Subordinate Judge framed the following 
issues :— 

1. Had the plaintiff any cause of action 
to file the present suit ? 

2. Did the plaintiff in constructing his 
building encroach on the defendant's 
land as alleged by the defendant? If so, 
to what effect ? 

3. Did the defendant dig his own founda- 
tion negligently and with a view to cause 
damage to the plaintiff's building as alleg- 
ed? If so, to what effect ? 
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4. What damage, if any, has been caused 
to the plaintiff's building and is the plaint- 
iff in any case, apart from the question of 
negligence and malice, entitled to damages? 
If so, to what extent ? 
| To whai relief, if any, is the plaint- 
iff entitled? He decided issue No. 1 in the 
affirmative. His finding ‘on issue No. 2 
was that the plea embodied in that issue 
had no bearing on the case. With re- 
ference to issue No. 8, he found that the 
defendant was negligent in digging his 
foundation adjacent to the plaintiff's 
building and in keeping it open in rainy 
weather and was therefore liable for 
damage done to the- plaintiffs building. 
_ His finding on issues Nos. 4 and 5 was 
` that the plaintiff was entitled to only 
Rs. 2,000 for cost of repairs and Rs. 100, 
for the fees of engineers who were called 
to inspect the building after its being 
damaged. He accordingly gave the plaint- 
iff a decree for Rs. 2,100 and ordered the 
parties to pay and receive costs in pro- 
portion to their success and failure. 

Both parties being dissatisfied with the 
decree of the lower Court have appealed. 
We would take up the defendant's appeal 
(No. 60 of 1934) first. 


Before discussing the case on its merits ~ 


the learned Counsel for the defendant made 
æ grievance of the fact of the learned 
Subordinate Judge having decreed the 
plaintiff's claimon the besis of a right 
of easement and implied grant, though 
no such case was set up in the plaint. 
It is quite true that the plaint is very 
vague and makes no mention either of a 
right of easement or of any right based 
on a grant whether express or implied. 
All that’ is stated therein is that the act of 
the defendant in digging the foundation of 
his house deeper than the foundation of the 
plaintiff's house was improper and that he 
had acted with negligence and in order to 
cause loss to the. plaintiff. It should be noted 
that the defendant in para. 18 of his writ- 
ten statement complained that the plaint- 
iff had not mace it clear, what right re- 
cognised by law of the plaintiff, if any, 
the defendant had infringed. The Subordi- 
nate Judge tried to elucidate the matter 
in the oral pleadings but we regret that 
he stopped short at a certain point, and 
the elucidation was far: from complete. 
In the course of these oral pleadings the 
plaintiff's Pleader. first of all stated that 
he did not put forward any plea of 
easement but at the end it was stated 
_ that he withdrew the plea that he does 
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not seb-up an easement. He did not care 
to explain the natere of the right of 


easement which ke wished to set up. Nor 
did the Court or the defendant question 
him about it. In the circumstances the issues 
were also framed in general terms and 
make no specific reference 10 any grant 
or right of easement. It appears that 
after the triel had been completed, at 
the time of arguments the plaintiff re- 
lied on the natural right of lateral support 
as wellas onan implied grant and right 
of easement. The learned Subordinate 
Judge disallowed the claim based on the 
natural right both on the merits as well 
as on the ground that it was a new case 
which had not been set up in the plead- 
ings. But as regards the claim based on 
grant and easement, he was of opinion 
that it could be entertained, as it involved 
substantially a question oflaw, the facts 
necessary forthe application of that law 
admitting of no doubt. The case based 
on the natural right has. not been sup- 
ported before us and need not be con- 
sidered. As regards the other case though 
it was not clearly and specifically men- 
tioned yet it is in no way inconsistent 
with the oral pleadings. We put the 
question directly to the learned Counsel 
for the defendant if he alleged any pre- 
judice by reason of this case not having 
been clearly put forward in the pleadings 
and if he wanted to produce any evi- 
dence onthe point which he could not 
produce during the trial but the learned 
Counsel did not attempt to make out any 
case of prejudice. Nor did he ask for 
any further opportunity for giving evi- 
dence. In the circumstances we are satis- 
fied that all the relevant evidence having 
been adduced by the parties and there 
being no room for doubt as regards the 
material facts bearing on the question the 
grievance based on the vagueness of the 
pleadings is merely technical. We are ac- 
cordingly of Opinion that there is no such 
variance between pleadings and proof as 
to contravene the rule that the plaintiff 
should not succeed on a case not made in 
the plaint. 

Turning now to the merits of the case 
the only question of fact which was dis- 
puted before us was whether the plots 
Nos. 29 and 30 were sold by the Improve- 
ment Trust for building purposes. Exhibit 
A-4, the sale-deed in favour of the de- 
fendant, contains an express condition to 
the effect that the purchaser will construct 
a double storeyed building over plot 


1836 - 
No. 28 with a frontage and arcade over 


the area enclosed in red and hatched in. 


white on the plan attached to the sale- 
deed and that the frontage design of the 
buildings must be in accordance with the 
plan attached. But the sale-deed makes 
no mention about plot No. 29 being sold 
for construction of a building thereon. 


Similarly Ex. 26, the sale-deed in favour. 


of the plaintiff, makes no mention of plot 
No. 30 being sold for construction of a 
building. However, there is the sworn 
statement of the plaintiff that the plots 
purchased by him and the defendant 
were auctioned on one and the same day 
and that they were so auctioned for build- 
ing purposes. The explanation for the 
fact of construciion of building not being 
mentioned in the sale-deeds with reference 
to plots Nos. 29 and 30 is that they lie 
outside the cireus and the purchasers were 
not therefore required to make the ‘con- 
structions thereon conform to the special 
design fixed for the buildings within 
the cireus! In the circumstances we have 
no hesitation in believing this statement 
of the plaintiff and in holding in agree- 
ment with the lower Court that the plots 
Nos. 29 and 30 were sold by the Improve- 
ment Trust for building purposes. 

-Next as regards the legal aspect of the 
case. The plaintiff claims that he had a right 
of Jateral support in respect of the building 
“ constructed by him on plot No. 30 against the 
defendant's contignous plot No. 29 and bases 
his claim on an easement of necessity and 
quasi-easement under s. 13 and on an 
implied grant of such right from the 
Improvement Trust at the time of the sale. 
As remarked by Peacock in his Law 
relating to Wasements, third Edition, 
page 311, - 

“Theoretically, all methods of acquisition lie in 
grant, whether express or implied, from the acts of 
parties or surrounding circumstances, or presumed 
from long user, or as arising by prescription”. 

In the present case admittedly the 
Improvement Trust was the owner of the 
entire area of open land which was divided 
up into various plots which were put to sale 
for building purposes. Two of these plots 
were plots Nos. 29 and 30. The question, 
therefore, is whether the plainuff when he 
purchased plot No. 30 for building purposes 
acquired either by grant or by Statute any 
right of lateral sapport against the con- 
tiguous plot No. 29 which was purchased by 
the defendant. Section 13 of the Indian 
Basements Act runs as follows: 

“Where one person transfers or bequeaths im- 
movable property to another,— 
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“(aj ifan easement in other immovable property 
of the transferor or testator is necessary for enjoy- 
ing the subject of the transfer or bequest, the 
transferee or legatee shall be entitled -to such ease- - 
ment; or i 

“(by if such an easement is apparent and con- 
tinuous and necessary for enjoying the said subject as 
it was enjoyed when the transfer or bequest took ` 
effect, the transferee or legitee shall, unless a dife- 
rent intention is expressed or necessarily implied, be 
eatitled to such easement”. 

We are of opinion that cl. (b) has no 
application to the case because at the time 
of the transfer of plot No. 30 no building 
stood thereon and it could not, therefore, be 
said that the right of lateral support for the 
building subsequently constructed was one 
which was enjoyed when the transfer took 
effect. But we think that the case is one 
falling within cl. (a) of the section. These 
plots were sold at the same time for build- 
ing purposes. It seems to us, indepen- 


_ dently of authority, that in such a case there 


is a manifest intention that the purchaser of 
one plot should have a tight of lateral 
support for the building to be constructed 
by him against the adjacent plot. We are 
of opinion that the grant of such an ease- 
ment of support must, in the circumstances 
of the case, be presumed on the ground that 
where the vendor and the vendee knew 
very well that substantial buildings are to 
be erected upon the land they must be 
deemed to have impliedly engaged to 
afford the necessary lateral support to the 
buildings constructed on the adjoining 
plots. There can be no doubt on the 
language of cl. (a) ofs. 13 that the purchaser 
of plot No. 30 would have been entitled to 
this easement of lateral support against the 
contiguous plot No. 29 in the hands of the 
transferor; in case the las ‘-mentioned plot had 
not been transferred by the Improvement 
Trust. Illustration (k) of s.13 may be use- 
fully referred to in this connection. brung 
as follows: — í 

“A grants lands to B for the purpose of building 
a house thereon. B is enlilled to such amount of 
lateral and subjacent support iron A’s land asis 
necessary for ths safety of the house”. 

This illustration leaves no doubt (hat in 
a case like the present the plaintiff could 
have claimed the rigat of lateral support 
for his house against plot No. 29 in the 
hands of the Improvement Trust. As the 
defendant purchased the plot from the 
Improvement Trust at the same tims as the 
plaintiff and with knowledge that the plots 
were sold for building purposes, he cannot 
be in a better position than his transferor, 
Tt was argued that where there is any cons 
flict between the illustration and the main 
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enactment, the illustration must give way 
to the latter. It would be enough to say 
that we fail tosee any such conflict between 
the illustration and the enactment. On the 
contrary, we think thatthe illustration is 
fully in accord with the principle underly- 
ing cl. (a) of s. 13. It might also be pointed 
out that as remarked by their Lordships of 
the Privy Council in Lalla Balla Mal v. 
Ahad Shah, 21 Bom. L. R. 558 (1), ilustra- 
tions are to be taken as part of the Statute. 

‘In Peacock’s Law of Easement, third Edi- 
tion, page 358, the learned author observes 
as follows : 

“It is well-established that on a severance of 
tenements the grantee ofa house, or of land sold for 
the purpose of being built upon, will acquire by 

~ presumption of lawan easement of support for his 


house built or to be built, from the adjoining portions 
of, the severed property”. i 

Another observation in the same book at 
page 390 may be usefully quoted: 

“Itis now settled law that when on a disposition 
of property belonging to the same owner, the 
severed tenements are conveyed either simultaneously 
or at different times but as part of one transaction, 
quasi-easements, apparent and continuous and 
necessary for the enjoyment of the severed tenements 
as they were enjoyed at the time of severance, will 
pass by presumption of law to the grantees thereof”. 

In Dalton v. Henry, (1880-1) 6 A. C., 740 
(2), which is an authority about the ac- 
quisition of an easement of a right to lateral 
support by prescription, the following 
observations of Lord Chancellor Selborne 
at page 792* of the report are apposite to the 
cage: 


It was also argued that the easement 
referred to in cl. (a) of s. 13 is an easement 
of necessity and that the right of lateral 
support claimed by the plaintiff was not one 
of absolute necessity. We are of opinion 
that when the plot was sold for building 
purposes the buildings intended to be con- 


a) 21 Bom. L R 558; 48 Ind. Cas. 1; 35ML J 
614; 16 AL J 905; 124 P R1918: 23 ‘CW N 233: 
25 M L T55; 180 P W RING 230 LJ1l65:1 U 
P LR(PO) 9% (PO). 

(2) (1880) 6 AC 740;50 LIQ B 689.44 L T 
844; 30 W R191; 46 J È 132. 

*Page of (1880) 6 A. GC—([Ed] 
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structed necessarily required support from 
the subjacent soil and the right should, 
therefore, be regarded as one of necessity. 
For the above reasons we are of opinion 
that when there was a severance of tene- 
ments at the time of the sales made by the 
Improvement Trust it must be deemed 
that there was an implied grant of the 
right of lateral support for the building 
which was intended to be constructed on 
those plots against the adjacent plots and 
that the plaintiff acquired the said Tight as 
an easement under the provisions of 
s. 13, cl. (a) of the Indian Easements Act. 
Lastly it was contended that the defend- 
ant dug the foundation on his own land in 
the month of February and that the damage 
to the plaintiff's house.was the result of 
the rains which came on unexpectedly 
after the foundations had been dug. It 


was argued that in the circumstances the 


defendant had not committed any breach 
of the plaintiff's right and the damage 
was accidental for which he should not be 
made responsible. We regret we cannot 
accede to the argument. The plaintif 
examined P. W. No. 4, T. N. Sanyal, Engineer, 
Improvement Trust, P. W. No. 6, A. N. 
Bose, Assistant Engineer, Martin & Co., 
P. W. No. 7, J. L. Webb, Engineer in charge 
of Martin & Co., and P. W. Ño. 9, A. L. Mor- 
timor, ex-Consulting Architect to the U. P, 
Government in support of hisclaim. Their 
evidence shows that the main cause of the 
damage was that the defendant duga long 
foundation extending the whole length of 
the house at one time and that this founda- 
tion was deeper than that of the plaintif. 
These witnesses have stated that even if 
there had heen no rains, damage would | 
have been caused on account of the de- 
fendant’s digging deeper than the founda- 
tion of the plaintiff's building without tak- 
ing the precaution of making shoring ar- 
rangement. The only witness examined by 
the defendant in rebuttal is D. W. No.5 
H.R. Hilton, a retired Engineer. Even 
this witness had to admit that digging deep- 
er that the adjoining foundation can cause 
damage tothe latter and that if he had 
been in the position of the plaintif he 
should have made shoring arrangement. 
Thus having given careful consideration to 
the evidence referred to above, we are in 
agreement with the lower Court that the de- 
fendant was negligent in digging his 
foundation adjacent to the plaintiff's build- 
ing in the manner he did and is, therefore, 
liable for the damage caused tothe plaint- - 
iff’s building. : 
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The result, therefore, is that the defend- 
ant's appeal must fail and is dismissed with 
costs. 

Next we will take up the plaintiff’s appeal 
(No. 63 of 1934). This appeal relates only 
to a few items of damages. The most im- 
portant of these is a sum of Rs. 3,100 
claimed on account of depreciation. The 
learned Subordinate Judge was of opinion, 
that as he was allowing the plaintiff Rs. 2,000 
for pulling down and re-building the damag- 
ed portion, therefore, no question of dep- 
reciation arises. 
of the learned Subordinate Judge is not cor- 
rect. The estimate of Mr. Webb, which 
was accepted by the Subordinate Judge 
and on the basis of which Rs. 2,000 was 
allowed for repairs, shows that this amount 
represents only the cost of re-building the 
damaged wall and repairing the cracks in 
the roofs. It is, therefore, clear that only 
the damaged wall was to be pulled down 
and built anew. The estimated amount 
makes provision ouly for filling the cracks 
in the damaged roofs and not for the 
roofs being built afresh. In the circums- 
tances it is clear that the building with the 
cracks in its roofs filled in cannot be of the 
same value asit was before the building 
suffered the damage. In our opinion, there- 
fore, the plaintiff is entitled to some com- 
pensation under this head. Mr. Webb esti- 
mated the amount of depreciation at Rs. 3,100 
at 20 per cent. of the cost of the building.’ 
We think that the extent of this deprecia- 
tion may reasonably be put at 5 percent. 
We would accordingly allow Rs. 775 on ac- 
count of this depreciation. 

Next it is claimed that the plaintiff is 
entitled to Rs. 120 on account of the loss 
of rent by reason of the tenant having 
vacated the ground floor and Rs. 140 on 
account of the rent paid by him for the 
house to which he had shifted after his own 
house had been damaged. The learned 
Subordinate Judge thinks that the building 
had not become so dangerous as the plaintiff 
or his tenant considered it to be because 
it has survived an earthquake shock after 
the damage. It was not denied that the 
tenant and the plaintiff both did vacate the 
house. So there isno reason to think that 
they did not in good faith believe that 
occupation of the house had become risky. 
In the circumstances we think that the 
plaintiff should be allowed both these sums. 

A sum of Rs. 170 which was claimed under 
the head ‘miscellaneous’ has also been dis- 
allowed. It is said that when the house 
was damaged the plaintiff was at Hardwar 
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and on receipt of information about the 
damage had to come to Lucknow and to 
arrange for his family moving into a rented 
house. This amount of Rs. 170 relates to the 
expenses of travelling from Hardwar to 
Lucknow and of changing the house. We 
think that these damages cannot be re- 
garded as the direct result of the injury 
caused to the house and have rightly been 
disallowed. 

An item of Rs. 216 in the estimate of 
Mr. Webb relates to miscellaneous work and 
repairs which may become necessary in 
connection with the re-construction includ- 
ing all unforeseen and appurtenant works. 
This item is of the nature of theoretical 
damages and no sufficient ground has been 
made out for our allowing it. Mb 

Lastly Mr. Webb's estimate included sup- 
pervision charges at 24 per cent. The learned 
Subordinate Judge was of opinion, that no 
supervision charges could be allowed. He 
accordingly disallowed asum of Rs. 154 on 
this account. It has been admitted on be- 
half of the defendant that supervision 
charges at the rate of 4 per cent. would 
amount only to about Rs. 50. A sum of 
Rs. 104 should, therefore, be added to the 
amount decreed in favour of the plaintiff. 

The result, therefore, is that the plaintiff's 
appeal succeeds in part. We accordingly 
modify the decree of the lower Court and 
give the plaintiff a decree for Rs. 3,239 
instead of Rs. 2,100 allowed by the lower 
Court with proportionate costs in both the 
Courts. 

De Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 21-6 of 1936 
June 5, 1936 
MIDDLETON, J. O. 
Musammat ZABEDA BEGUM AND 0OTHERS— 
PLAINTIFFS—APPELLANTS 
versus 
FAQIR CHAND AND oraeRs—Derenpants— 
RESPONDENTS. 

Court Fees- Act (VII of 1870), s. 7 (iv) (c)—Suit 
for declaration that decree against plaintif was 
invalid and liable to be cancelled—Court-fees pay- 
able. 

A suit for a declaration that a simple money 
decree was obtained by fraud and was not binding 
on the plaintiff and that it was liable to be can- 
celled ig one involving consequential relief and can- 
not be held to be a mere declaratory suit, and 
therefore, the stamp upon it should be assessed ad 
valorem. Ramnath v. Jaggannath (4), relied on. Sri- 
krishna Chandra v. Mahabir Prasad (2) and Radha 
Krishna v. Ram Narain (3), distinguished. 
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C. A. from the order of the Senior Sub- 
Judge, Hazara, dated September 23, 1935. 

Mr. M. Mokamed Sarwar Khan, for the 
Appellants: 

Judgment.—The appellanis are minors 
against whom a mortgage decree has been 
passed executable against certain house 
property. In the suit leading up to this 
decree they were represented by iheir 
uncle Mohamed Dinas guardian ad litem. 
In execution of the decree the house pro- 
perty has been attached and sold. After 
the sale they brought the present suit for 
a declaration that the decree in the previ- 
ous suit is invalid and irregular, inaper- 
ative as against them, and liable to be 
cancelled on the ground that their consent 
was not obtained to the appointment of 
Mohamed Din who did not act in their 
interests. One of the issues framed was 
whether the plaint is deficiently stamped. 
The learned trial Judge, after considering 
rulings reported in Harnam Singh v. Hayat 
(1) and Srikrishna Chandra v. Mahabir 
Prasad (2) came'to the conclusion that the 
plaintiffs had asked for consequential relief 
and directed them to make up the ad 
valorem court-fee within a stipulated period. 
As they failed to do so, he thereafter re- 
jected the plaint and they now appeal. The 
plaint in this case was brought on a Rs. 10 
stamp as being a prayer for a declaratory 
‘decree without any consequential relief. 
This learned trial Judge has stated in his 
preliminary order: a 

“In this case the plaintiffs do not ask for a mere 
declaratory decree, but also ask for a consequential 
relief, namely, that the sale of their share in favour 
of the defendants in execution of the decree is not 
binding on them.” 

It is pointed out on behalf of the appel- 
lants that their plaint included no such 
prayer, and I have been unable to find 
any such prayer in the pleadings. On 
the other hand, I have already quoted the 
prayer which includes not only that the 
decree should be declared invalid and ir- 
regular, but that it should be declared 
liable to cancellation. Counsel for the ap- 
pellants refers me to Radha Krishna v. 
Ram Narain (3) and Srikrishna Chandra 
v Mahabir Prasad (2), and admits that 
the only rulings which he can quote in his 
favour, are those of the Allahabad High 
. Court. The latter of these two rulings 
refers to the former. In it a Full Bench 

Q) A IR 1925 Lah, 346; 86 Ind. Cas. 680; 26 P L R 
73,7 L L J15; 2 L O 182. 

(2) A T R 1933 All. 488; 149 Ind. Cas. 198; (1933) A 
L J 673; 55 A 791; 6 R A &66 (F. B.). 

(3) ATR 1931 All. 369; 131 Ind. Cas. 604; (1931) 
A LJ 235; 53 A 552; Ind. Rul. (1931) All, 412, 
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of that High Court referred to numerous 
rulings of the Allahabad High Court and 
whilst noting that other High Covrts in 
India held a contrary view, considered that 
‘fon the principle of stare decisis if no- 
thing else, this. course of decisions should 
not now be disturbed.” It held that in the 
suit before it the plaintiff had merely 
asked for a declaration that {he previous 
decree was not in any way binding upon 
him and was altogether void and ineffectual 
and was, therefore, one for a mere declara- 
tion without consequential relief. In the 
course cf its judgment, however, the Full 
Bench had noted that if the plaintiff had 
expressly asked for something more than 
a mere declaration, for example, cancella- 
tion or the setting aside of a decree, it 
would have been difficult to hold that the 
claim was one for a declaratory decree alone. 
In the present case the plaintiffs prayed 
not only for a declaration that the decree 
was invalid, irregular and inoperative as 
against them, but also for a declaration 
that it was liable to be cancelled. In these 
circumstances the case is distinguishable 
from ihat which was before the Allahabad 
High Court. In Ramnath v. Jaggannath 
(4), the Judicial Commissioner held that a 
suit for a declaration that a simple money 
decree was obtained by fraud and was not 
binding on the plaintiff was one which, 
though not expressly praying for con- 
sequential relief, did involve such relief 
and could not be held to be a mere declara- 
tory suit, and that, therefore, the stamp 
upon it should be assessed ad valorem. 
That decision of this Court has been con- 
sistently followed and, if followed now, must 
result in the dismissal of the appeal even 
if the plaintiffs’ subsidiary prayer had 
been deleted from the plaint. Noting the 
fact that there is disagreement in the views 
of the various High Courts in India, that 
the latest Allahabad view cited is based on 
a consideration of previous Allahabad deci- 
sions and isin opposition to the view of 
other High Courts, and further noting that 
the previous decisions of this Court are 
opposed to the Allahabad view, I must 
uphold the decision of the Court below and 
dismiss this appeal without notice to the 
respondent underO. XLI, r. 11, Civil 
Procedure Code. 
Appeal dismissed. 


D. 
(4) 2J R 7; AIR 1934 Pesh. 109. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 238 of 1934 
August 28, 1936 
Srivastava, Ac. O. J. AND Zta-uL-Hasay, J. 
Thakur BISMOHAN SINGH —PrLAINTITE 
APPELLANT 
versus 
JAGAT BAHADUR SINGH AND ANOTAER— 
DEFENDANTS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 64, 73, 
0. XXT, r. 55 (2) (b) as amended by Oudh Chief 
Court—Benefit of s 64, cannot be had where trans 
fer takes place before attachment—O. XXT, r. 55 
(2) (b), scope of—Attachment, whether enures for 
benefit of those who may apply for execution by 
rateable distribution of assets in future. 

The benefit of s. 64 of the Code of Civil Proce 
dure cannot be extended to a cass where attach- 
ment of the property in execution of decree, was 
not in existence on the date on which the sale was 
made. 

Rule 55 (2) (b), O. XXI, Civil Procedure Code, as 
amended by Oudh Chief Court undoubtedly means 
that unless along with the decree of the attaching 
creditor, the decreas of an applicant for rateable 
distribution is also satisfied, the attachment shall not 
be deemed to be withdrawn. In other words, the 
meaning is that the original attachment shall enure 
for the benefit of the decree-holder who has applied 
for rateable distribution of asssts under s. 73 of the 
Code of Civil Procedure. This, however, does not 
and cannot mean that the attachment will enure for 
the benefit even vf thosa who may apply for exacu- 
tion by rateable distribution of assets in future, 
The words ‘notice of which has been sent to the 
sals officsr under sub-r. (L)' clearly show that r. 55 
(2) can be availed of only by thoss decree-holders 
who have applied for rateable distribution prior to 
the satisfaction of the decree. Dal Chand v. Mool 
Chand (1) and Mahar Chand v. Joti Prasad (2), dis- 
tinguished. 


S. ©. A. against the decree of the District 
Judge, Rae Bareli, dated May 3, 1934, con- 
firming that of the Munsif, Purtabgarh, 
dated October 11, 1933. 


. Messrs. Radha Krishna and Nand Lal 
Varma, for the Appellant. 

Messrs. S. N. Srivastava and Ram Sarup 
Nigam, for the Respondent No, 1. 

Zia-ul-Hasan, J.-—This is a plaintiff's ap- 
peal against a decree of the learned Dis- 
trict Judge of Rae Bareli affirming the decree 
of the learned Munsif of Partabgarh, which 
dismissed the plaintiff-appellant’s suit for 
a declaration that certain property is liable 
to be sold in execution of his decree against 
Sheomangal Singh and that the deed of 
sale executed by Sheomangal Singh in 
favour of Jagat Bahadur Singh respondent 
No. 1 is fictitious, fraudulent and void under 
s. 64 of the Code of Civil Procedure. | 

The facts are that the appellant Bismohan 
Singh obtained a decree for Rs. 2,851 
against Sheomangal Singh on March 21, 
1929, from the Court of the Subordinate 
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Judge of Partabgarh. Oa March 6, 1930, 
he applied for execution of his decree and 
on March 22, 1930, the property in question 
was attached. One Gopi held a decree of 
the Munsif’s Court against ths same judg- 
ment-debtor and on Gopi’s application the 
Munsif transferred the decree to the Sub- 
ordinate Judge, Partabgarh, for rateable 
distribution of the assets to be realised in 
execution of Bismohan Singh’s decree. The 
property attached by Bismohan Singh was 
sold on November 21, 1931, but on Decem- 
ber 21, 1981, the judgment-debtor paid 
up the decretal amount with the requisite 
penalty. The sale was set aside and the 
execution case struck of as fully satisfied. 
On January 12, 1932, in consequence of the 
decree being satisfied the Court ordered 
release of the property from attachment 
but passed an order that it should be deem- 
ed to be under attachment in execution of 
Gopi’s decree. Intimation of this was sent 
to the Munsif whohad sent Gopi’s decree 
for rateable distribution to the Court of the 
Subordinate Judge. On the same date on 
which the judgment-debtor deposited the 
decretal amount in Court, namaly Desem- 
ber 21, 1931, Sheomangal Singh executed 
a sale deed of the property in favour of 
Jagat Bahadur Singh and on the same date 
Bismohan Singh obtained another decree 
for Rs. 1,547-5-0 against Sheomangal Singh 
from the Court of the Munsif. On Janu- 
ary 19, 1932, Bismohan Singh put his dec- 
ree of December 21, 1931, in execution and 
prayed for rateable distribution of the 
assets to be realized in execution of Gopi's 
decree. Gopi’s application for execution 
was, however, dismissed for default on 
March 4, 1932, but the learned Munsif 
ordered that the property be deemed as 
under attachment in execution of Bismohan 
Singh's decree. On execution progressing, 
Jagat Bahadur Singh brought an objection 
under O. XX1, r. 58, Civil Procedure Cade, 
on the strength of the sale deed in his 
favour and his objection was allowed. It 
was on this thatthe suit from which this 
appeal arises was brought by Bismohan 
Singh. 

Both the Courts below dismissed the ap- 
pellant’s suit holding that the sale in favour 
of Jagat Bahadur Singh was not void 
either under s. 53 of the Transfer of Property 
Act or under s. 64 of the Code of Civil Pro- 
cedure. The learned District Judge has 
found that the entire consideration for the 
sale was genuine and that the sale deed 
was not executed to defeat or delay the 
creditors. These findings are findings of 
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fact and have not been seriously challeng- 
ed before us. It was, however, strenuously 
argued that the sale in favour of respond- 
ent No. 1 was void under s. 64 of the Code 
of Civil Procedure read with O. XXI, r. 55, 
as amended by this Court. 

I am of opinion, that the benefit of 
8. 64 of the Code of Civil Procedure cannot 
be extended to the appellant in this case 
for the simple reason that attachment of 
the property in question in execution of 
Gopi s decree, from which the appellant 
applied for rateable distribution, was not 
in existence on the date on which the sale 
in favour of respondent No. 1 was made. It 
was only on January 12, 1932, that the 
Court ordered that the property be deemed 
to be under attachment in execution of 
Gopi's decree while the sale deed in favour 
of Jagat Bahadur Singh had been executed 
on December 21, 1931. 

Reliance is placed on O. XXI, r. 55, sub- 
r. 2 (b) of the Code of Civil Procedure as 
amended by this Court runs as fol- 
lows :— 

“Where satisfaction of the decree (including any 
decree passed against the same judgment-debtor 
Notice of which has been sent to the sale officer 
under sub-r. (1), is otherwise made through the 


Court or certified to the Court......the attachm 
shall be deemed to be withdrawn... ” Enea 


Under sub-r. (1) notice is required to be 
sent to the sale officer of an application 
under s. 73, sub-s. (1) of the Code for rate- 
able distribution of assets. Rule 55 (2) (b) 
undoubtedly means that unless along with 
the decree of the attaching creditor, the 
decree of an applicant for rateable distri- 
bution is also satisfied, the attachment shall 
not be deemed to be withdrawn. In other 
words, the meaning is that the original 
attachment shall enure for the benefit of 
the decree-holder who has applied for rate- 
able distribution of assets unders. 73 of 
the Code of Civil Procedure. This, however 
does not and cannot mean that the attach- 
ment will enure for the benefit even of 
those who may apply for execution by rate- 
able distribution of assets in future. The 
words “notice of which has been sent to 
the sale officer under sub-r. (1)” clearly 
show that r. 55(2) can be availed of only 
by those decree-holders who have applied 
for rateable distribution prior to the satis- 
faction of the decree. As, therefore, the 
appellant did not apply for rateable dis- 
tribution prior to his previous decree being 
satisfied, he cannot claim the benefit of 
O. XXI, r. 55 (2), Civil Procedure Code, 

Reliance is placed on behalf of the ap- 
pellant on the case of Dal Chand v. Mool 
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Chand 1934 All. 896 (1), while the Counsel 
for the respondents takes his stand on the 
case of Mahar Chand v. Joti Prasad 1934 
All. 1057 (2), but as the facts of the present 
case are quite peculiar and not covered 
by either of the two cases, it is not neces- 
sary to discuss those cases. It seems to me 
quite clear that neither s. 64 of the Code 
of Civil Procedure nor O. XXI,r. 55, as 
amended by this Court can help the appel- 
lant. 

I would, therefore, dismiss the appeal. 

Srivastava, Ag. C.J.—I agree. I only wish 
to add that the important facts which have 
to be bornein mind are that there was 
only one attachment of the property in suit 
by the Subordinate Judge in execution of 
the appellant’s decree of his Court which 
was afterwards satisfied and that no notice 
was sentto the sale officer executing that 
decree for rateable distribution of assets 
in respect of the second decree obtained 
by the appellant from the Munsif’s Court. 
I have no doubt that the combined effect 
of s. 64 of the Code of Civil Procedure and 
the explanation which has been added there- 
to is to extend the protection of that sec- 
tion to the claimants for rateable distribu- 
tion against private alienations of property 
after attachment just as such as to the dec- 
ree-holder at whose instance the attachment 
is made. It follows from this that Gopi, 
notice of whose application for rateable dis- 
tribution had been given to the sale officer, 
was entitled to the protection of s. 64. 

Stress was laid on behalf of the appel- 
lant on the Subordinate Judge's order, 
Ex. 9, passed after the judgment-debtor 
had deposited the amount due to the ap- 
pellant under the decree of that Court. This 
order was to the effect that the property 
was released from attachment in Bismohan’s 
(appellant's) case and that it was to be 
deemed under attachment in Gopi’s decree. 
This order was in consonance with the 
provisions of O. XXI, r.57, as amended by 
this Court. But the attachment which was 
continued under this order came to an end 
when Gopi’s application was dismissed for 
default. i 

It seems quite clear that the appellant 
cannot delive any benefit from the pro- 
visions of O. XXI, r. 55, as amended by this 
Court, because notice of the appellant's 
application for execution of the subsequent 
decree obtained by him frem the Munsif's 


(1) AIR 1934 All. 896; 150 Ind. Oas. 770; 7RA 
39; (1934) A LJ 1251. 

o) ATR 1934 All. 1057; 154 Ind. Cas. 350; (1935) 
AL JT RATIS 
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Court was never sent to the Subordinate 
Judge ss required by that rule. The effect, 
therefore, of the dismissal of Gopi’s appli- 
cation was to put an end completely to 
the attachment which had been made by 
the Subordinate Judge and which had enur- 
ed for the benefit of Gopi in spite of the 
appellant's decree of the Subordinate Judge’s 
Court having been satisfied. In the cir- 

_ cumstances the appellant cannot claim the 
protection of s. 64, in respect of his later 
decree of the Munsif*s Court when no attach- 
ment was ever made in execution of that 
decree, nor was any claim for rateable 
distribution in respect of it notified to the 
Subordinate Judge. 

In this view of the case it is unnecessary 
to discuss the further question whether any 
claim for rateable distribution can arise 
when no assets have come into the hands 
of the Court. 

Forthe above reasons I agree that the 
appeal should be dismissed with costs. 

D. Appeal dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 2094 of 1935 
February 13, 1936 
CoLDSTKEAM, J. 
ARJAN SINGH AND aNoTagr—PLAINTIFFS — 
APPELLANTS 
VETSUS 
MAQBUL AHMAD AND 0OTHERS— 

Drerenpsnts—REsPONDEN'TS 
Promissory note—Place of payment—Note specifi- 
“ ed to be payable at residential site of revenue esiate 
where lender lived—Sufficiency—Negotiable Instru- 
ments Act (XXVI of 1881), s. 61—Presentment, neces- 
sity of—Onus is on plaintif to show that other party 

suffered no damage from non-presentment. 

Negotiable instruments in the Punjab are generally 
made payable at a particular town. Where the place 
where the pro-note is payable isthe residential site 
of a revenue estate where the lender lived, the 
naming of it is sufficient to make the note only pay- 
able at a specified place. Mehr Bokhsh v. Hari 
Chand (1) and Sher Mohamed Khan Zaman-ud-din 
Khan v. Haji Ahmed Gul Abdul Aziz (2), followed. 

A promissory note must be presented unless it is 
not payable at a specified place. Presentment is the 
cause of action ina suit based upon such an in- 
strument. It is for the plaintifs to prove that 
the other party suffered no damages from non- 
presentment. Shiva Nath v. Bishambar Das (6), dis- 
sented from. h 

S.C. A.irom a decree of the District 
Judge, Lyallpur, dated July 17, 1935, 

Mr. Amar Nath Chopra, for the Appel- 
lants. 

Mr. Tasadduq Hussain, for the Respond- 
ents. se 

Judgment.—The circumstances giving 
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rise ta this second appeal are as follows: 
Fateh Ali, Lambardar of Chak No. 172 G. B. 
in Lyallpur District executed a promis- 
sory note for Rs. 1,355 in favour of the 
appellants Arjan Singh and Kartar Singh, 
residents of Chak No. 232 G. B. on Jone 28, 
1931, promising to pay the amount with 
interest. The note was made payable at 
Chak No. 232 where the appellants resided. 
The appellants sued to recover Rs. 1,845 
principal and interest. Fateh Ali pleaded 
that the rate of interest claimed was not 
the stipulated rate and that the note had 
not been duly presented. The Subordi- 
nate Judge, 3rd Class, held that the note 
had been executed for the consideration 
stated in it and that the interest claimed 
was chargeable. He dismissed the snit, 
however, on the finding that the note had 
not been duly presented, it having been 
admitted by the plaintiffs’ Counsel that the 
note had been presented at Chak No. 172 
and not at Chak No.232 where this note was 
made payable. The plaintifis appealed. 
Fateh Ali died and the appeal proceeded 
against his legal representatives, the present 
respondents. The memorandum of appeal set 
forth seven grounds but the learned District 
Judge dismissed it because the only plea 
relied upon before him by the appellants, 
namely, that the maker of the promissory 
note would not suffer damage from the 
went of proper presentation [(cl. (d), s. 76, 
Negotiable Instruments Act} had not been 
raised in the trial Court and could not 
be entertained as its consideration might 
require the production of more evidence. 
Against this judgment Arjan Singh and 
Kartar Singh have presented the present 
second appeal. It is argued before me by 
their Counsel firstly that the note was not 
payable ata ‘specified place’ inasmuch as 
a ‘Chak’ is not a sufficiently definite place 
for the purpose ofs. 69 of the Negotiable 
Instruments Act, and secondly, that the 
learned District Judge ought to have held 
that no presentment was necessary; it being 
obvious that the maker or drawer of the 
note could not suffer damage from the 
note being presented at Chak No. 232. I see 
no force in the first of these argumnts. 
As remarked in Mehr Bakhsh v. Hari 
Chand (1), whether the place specified for 
payment is a specified place for the purpose 
of s. 64, Negotiable Instruments Act, is a 
question to be decided according to the 
circumstances of each case. In that parti- 
cular case the promissory notes were pay- 
9 A IR 1935 Lah. 623; 160 Ind. Oas. 586,8 R L 
549. : 
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‘able at Sialkot, but none of ihe parties 
belonged to that town, and ib appeared 
probable that Sialkot was named in order 
to make the money reccverable in British 
India, the original holders of the notes 
being residents of Brilish India. In the 
present case the place is the residential 
site of a revenue estate where the lender 
lived and I have no doubt that ‘the naming 
of it was sufficient to make the note only 
payable at a specified place. It isa matter 
of common knowledge that negotiable 
inslruments in this part of India are 
generally made payable at a particular 
town. In Sher Mohammad Khan Zam- 
anuddin Khan v. Haji Ahmad Gul Abdul 
Aziz (2), anote payable at Peshawar was 
held to be “a specitied place.” . 

In support of his second argument ap: 
pellant’s Counsel relies first on Budhumal 
Permanand v. Gukal Chand (3). The judg- 
ment was ina suit based on hundis where 
the drawer and the drawee were the same 
persons and from the nature of the case 
the drawer could not suffer damage from 
the want of such presentment. The same 
view was taken in Pach Kauri Lal v. 
Mulchand (4), and Jhandu Lal-Mithu 
Lal v. Wilayati Begam (5). In none of 
these cases was the suit based wpon a 
promissory note but appellant’s Counsel 
draws attention to the remark at pp. 573 
and 574* of Jandu Lal Mithu Lal v. Wilayati 
Begam (5), that no presentment of a hundi 
drawn by Muniruddin was necessary be- 
cuse : 

“in the form in which the bill was drawn Munir- 
uddin being drawer and acceptor it was open to 
the holder to treat the document as a promissory 
note.” 

Muniruddin had not appealed and the 
remark was, therefore, obiter. We do not 
know, moreover, whether the bill was or 
was not payable at a specified place. The 
only judgment relating to a promissory 
note to which Counsel has referred me, and 
this is the ruling on which he mainly relies, 
is the judgment of this Court in Shiva 
Nath v, Bishambar Das (6). Abdul Rashid, J. 
there seems to have held that no present- 
ment ofa promissory note was necessary. 


(2) A I R1935 Pesh, 132; 158 Ind. Cas. 89;8 R 
Pesh. 48. 

(3) 7 Lah, 113, 92 Ind. Cas. 1015; AI R 1926 Lah. 
328; 27 PLR75;8 Lah. LJ 3, 

(4) 44 A 554; 66 Ind. Cas. 503; A IR 1922 All. 279; 
20 A LJ 487. 

(5) 47 A 572; 87 Ind. Cas. 483; A I R1925 All. 442; 
23 ALJ 349. 

(6) AI R 1935 Lah. 153; 152 Ind. Cas. 1006; (1935) 
Or. Cas, 239; 36 Cr. L J 217; 37 PLR 31; 7 RL 354. 


*Pages of 47 A.—]| Ed.] 
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But s. 64 clearly lays down that a promis“ 
sory note must be presented unless it is 
not payable at a specified place. I do 
not find in any of these rulings authority 
for the broad proposition that presentment 
of a promissory note to the maker is not 
necessary. Presentment is the cause of 
action in a suit based upon such an instru- 
ment. It was for the plaintifis-appellants 
to prove that the other party suffered no 
damages from non-presentment. Section 76 
(d) was not even pleaded in the trial as 
This disposes 
of the points taken before me and finding 
them not established, I dismiss the appeal 
leaving the parties to bear their own costs. 
N. Appeal dismissed. 


OUDH CHIEF COURT 
Second Civil Appeal No. 123 of 1935 
August 20, 1936 
Z1A-UL-HASAN, J. 

Lala RAMJI LAL—DEFENDANT — 
APPELLANT 
versus 
Tur MUNICIPAL BOARD, LUCKNOW 


—PLAINTIFF—RESPONDENT 

U. P. Municipalities Act (II of 1916), s. 177— 
Transfer of Property Act (IV of 1882), ss. 100, 3 
—Municipal taxes over property in arrears—Prop- 
erty purchased in execution~—Auction-purchaser, 
whether liable for taxes for period prior to pur- 
chase. 

So wide are the powers of Municipal Boards for 
recovery of the Municipal taxes that it is very 
seldom that any taxes fallin arrears and it cannot 
be said with reason that when a purchaser at execu- 
tion who doeg not make an inquiry about Munici- 
pal taxes dus against a csrtain property before he 
bids at an auction-sale, wilfully abstains from mak- 
ing an inquiry “ which he ought to have made” 
or that he was “grossly negligent” in failing to 
make such inquiry. A  decree-holder when he wants 
to bring any property to sale in execution of his 
decree is required by law to make inquiry and to 
discloss every encumbiance to which the property 
sought to besold is liable, but no rule of law re- 
quires him to make inquiry at the office of a Muni- 
cipal Board to find out whether any Municipal 
taxes are due against the property. It would be 
stretching ths doctrine of constructive notice too far 
to say that in evary cas2 in which a person wants 
to bid for proparty liabls to Municipal taxes he 
ought ‘to make inquiries, before making the bid, 
whether any Municipal taxes are outstanding against 
the property, or tohcld that he was grossly negli- 
gent if h2 did not make such inquiry. Consequent- 
ly, the auction-purchaser is not liable for Municipal 
taxes prior to purchase. Akhoy Kumar Banerjee v. 
Corporation of Calcutta (L, distinguished. 


S. C. A. against an order of the Subordi- 
nate Judge, Lucknow, dated January 25, 
1935. a 


Mr. R. K. Bose, for the Appellant. 
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Mr. Mohammad Ahmad, for the Respond- 
ent. 

Judgment:—This is an appeal against 
a decree of the learned Subordinate Judge, 
of Lucknow dismissing the appellant’s first 
appeal against a decree of the Munsif of 
Lucknow. 

The appellant Ramji Lal obtained a 
money decree against one Abdullah and 
in execution of that decree put to sale a 
house belonging to the judgment-debtor 
and situatéd within the limits of the 
Lucknow Municipality. The house was 
sold and purchased by the decree-holder 
himself and ke obtained delivery of pos- 
session through Court in June 1932. The 
house was assessed to house-tax and 
water rates at the rate of about Rs. 40 
per annum and the taxes were in arrears 
from April 1, 1931, to May 31, 1932. The 
suit which has given rise to this appeal 
was brought by the Lucknow Municipal 
Board for recovery of these arrears from 
the appellant-auction-purchaser. The de- 
fence was that the taxes being due fora 
period pricr to his purchase, the defend- 
ant was not liable to pay them. ‘This 
defence was overruled by the trial Court 
and the suit ofthe Municipal Board de- 
ereed. The defendant filed an appeal but 
the learned Subordinate Judge concurred 
with the view of the trial Court and dis- 
missed the appeal. 

The claim of the Municipal Board, res- 
pondent, against the appellant rests on 
8. 177 of the United Provinces Municipali- 
ties Act of 1916 which is as follows:— 

“All sums due on account of a tax imposed on 
the annual value of building or lands or of both 
shall, subject to the prior payment of the land 
revenue (if any) due to His Majesty thereupon, be 
a first charge upon such buildings or lands.” 

The Board claimed a charge over the 
house purchased hy the appellant for the 
arrears in suit. Under s. 100 of the 
Transfer of Properiy Act, it is necessary for 
the enforcement of a charge against any 
property in the hands of a person to whom 
the property has been transferred for con- 
sideration thet he had notice of the charge. 
It is not the case of the Municipal Board 
that notice of this charge was given to tke 
appellant either before or at the time of 
his auction-purchase but reliance is plac- 
ed on the definition of ‘notice’ ins. 3 of 
the Transfer of Property Act and it issaid 
that the appellant should be deemed to 
have had vonstructive notice of the charge. 
According to s. 3 of the Transfer of 
Property Act, 

“A person is.said to have notice of a fact when 


RAMJI LAL v. MUNICIPAL BOARD, LUOKNOW (OUDH) 


1035 


he actually knows that fact or when, but for wil- 
ful abstention from an inquiry or search which he 
ought to have made, or gross negligence, he would 
have known it.” 

It is not claimed by the appellant that 
he made any inquiry or search at the 
Municipal Office to discover whether or 
not any arrears of taxes were due about 
the house that he was going to purchase 
at the auction sale, and therefore the ques- 
tion is whether: the appellant “ought to 
have made” such an inquiry or search or 
whether he was grossly negligent in not 
making such inquiry or search. After a 
consideration of all the circumstances of 
the case, Iam of opinion that the appellant 
cannot be said to have wilfully abstained 
from making inquiry or search which he 
ought to have made or that he was grossly 
negligent. Under the bye-laws of the 
Lucknow Municipality (in fact of almost 
all the Muntcipalities in this province) 
house and _ water-taxes are payable in 
advance. Chapter VI of the Municipalities 
Act, which lays down ihe procedure for 


‘recovery of the amounts due to a Munici- 


pality gives very wide power to Municipal 
Boards for recovery of such amounts. Sec- 
tions 166 and 167 lay down that a bill for 
the amount due will be presented in the 
first instance. If the amount is not paid 
within fifteen days from the presentation 
of the bill, s. 168 authorises the Board to 
cause a notice of demand to be served 
upon the person liable for payment and 
if payment is not made within a further 
period of fifteen days from the service of 
notice of demand, as. 169 authorises the 
issue of a warrant for recovery of the 
amount due by distress and sale of the 
movable property of the defaulter. So 
wide being the powers of Municipal Boards 
for recovery of the Municipal taxes it 
should indeed be very seldom that any 
taxes should fall in arrears and in these 
circumstances can it be suid with reason 
that when a person who does not make an 
inquiry about Municipal taxes due against 
a certain property before he bids. at an 
auction sale, wilfully absteins from making 
an inquiry “which be ought to have made” 
or that he was “grossly negligent” in fail- 
ing to make such inquiry? I think, certainly 
not. A decree-holder when he wants to 
bring any property to sale in execution of 
his decree is required by law to make 
inquiry and to disclose every encum- 
prance to which the property sought to be 
sold is liable, but no rule of law requires 
him to make inquiry at the office of a 
Municipal Board to find out whether any 
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Municipal taxes are due against the pro- 
perty. In my opinion it would be stretch- 
ing the doctrine of constructive notice 
too far to say thatin every case in which 
a person wants to bid for property liable 
to Municipal taxes he ought to make inqui- 
ties, before making the bid, whether any 
Municipal taxes are oustanding against 
the property, or to hold that he was grossly 
negligent ifhe did not make such inquiry. 

The Courts below have relied on the 
case of Akhoy Kumar Banerji y. Corpora- 
tion of Calcutta, I. L. R. 42 Cal., 625 (1) but 
in the first place we do not know whether 
the Calcutta Municipal Act that was in 
force at the time the ruling was made 
was or was not similar in ils provisions 
to the United Provinces Municipalities Act 
of 1916, and in the second, the purchaser who 
was held in that case to have had con- 
structive notice of the Municipal taxes was 
the mortgagee himself who had foreclosed 
the mortgaged property. The learned 
Judges said— 

“When he took the mortgage he knew full well 


that if the rate was not duly paid the arrears: 


would become a first charge upon the property and 
would gain priority over his debt.” 


This shows that as it was necessary 
for the mortgagee in his own interest as 
such mortgagee to make inquiries about 
the Municipal taxes, he was presumed 
to have constructive notice of the taxes 
though at the same time it was said that 

“To a person in this position (a person who ac- 
quired title under an involuntary alienation) con- 
structive notice cannot be imputed to the same 
extent as a purchaser ata private gale.” 


1 am clearly of opinion that in the cir- 
cumstances of the case it would be in- 
equitable to hold the appellant liable for 
Municipal taxes that accrued due against 
the house purchased by him prior to the 
date of his purchase. 

I therefore decree the appeal with costs 
and setting aside the decree of the Courts 


below, dismiss the plaintifi-respondent’s 
suit. 
D Appeal allowed. 


D 42 O 625; 27 Ind. Cas. 261; 190 W N 37; 21C 
L J177. 





SIND JUDICIAL COMMIS- 
SIONER'S COURT 
Confirmation Case No. 3 and Criminal 
i Appeal No. 37 of 1936 
May 12, 1936 
Davis, Ji C. AND Lopo, A. J. C. 
SAMERO AND ANOTHER—APPELLANTS 
VETSUS 
EMPEROR—Opposita PARTY. 
Criminal trial—Evidence—Witness resiling from 
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statement made in committing Magistrate's Court 
—Notice to show cause, if can be issued when case 
is pending—Criminal Procedure Code (Act V of 
1898), s. 288—H fect of —Confession—Shouid be volun- 
tarily made in whole. 

However exasperating it may be, when a witness 
resiles from a true statement made in the committ- 
ing Magistrate's Court, the Court should not issue 
notice to show cause while the proceedings are 
Pending. The witness cannot then be considered 
a free witness; he is giving evidence under fear 
and duress and it may not only influence and in- 
validate his testimony but it may affect the testi- 
mony of witnesses who come later. Section 288, 
Criminal Procedure Code, enables a Magistrate to 
bring on the record as substantive evidence the 
evidence of a witness who falsely resiles in the 
Oourt of Session from his former statement, and the 
question of the witness's prosecution for perjury can 
be considered after. 

A confession ifitis to be admissible in evidence, 
is to be voluntarily made in whole not in parts. [p. 
1038, col. 2.] 


Mr. Motiram Idanmal, for the Appellants. 
Mr. Pariabrai D. Punwani, for the Crown. 


Davis, J. C—The two accused in this 
case, Samero, son of Sardaro, and Chaino, 
son of Lalu, have been convicted by the 
Additional Sessions Judge of Hyderabad of 
the murder of one Arjanraj on the railway 
platform at Chor Station on the night of 
August 21-22, 1935. Samero has been sen- 
tenced to transportation for life and Chaino 
has been sentenced to death. Both ac- 
cused have appealed and the death sentence 
also comes before us for confirmation. 

The case of the prosecution is that one 
Muhammad Ishak, a Ticket Inspector at Chor 
Station, was carrying on an intrigue with 
a young Bhil woman named Champa, wife 
of the accused Chaino, who was living 
with her brother Samero and her father 
Sardaro in a house in railway limits. The 
brother and the father knew but raised 
no objection as they received gifts from 
Muhammad Ishak, but the husband Chaino 
did not know until he came back from his 
cultivation in the desert to visit his wife, 
as he did at intervals during the year, 
shortly before the occurrence when he got 
information of this intrigue. He reproach- 
ed Samero for living on the immoral earn- 
ings of his sister and induced Samero to 
join in the murder of Muhammad Ishak. 
Muhammad Ishak, it was known to Samero,, 
used to sleep on a cot outside of the waiting 
room at night, but on the night of Augast 21- 
22, he did not do so. One Arjanraj, > 
junior inspector of accounts of the Jodhpur 
Railway, was on a visit of inspection tc 
Chor and slept on the cot at the place atm 
which Muhammad Ishak used to sleep 
while Muhammad Ishak slept on a Bencl 
near the Station entrance. So it was tham 
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Samero and Chaino coming to kill Muham- 
mad Ishak killed Arjanraj instead. They 
were arrested on September 4, and on 
September 6, Samero made a confession 
before the First Class Magistrate, Umerkot, 
implicating both himself arid Chaino. Chaino 
did not confess, but he admitted the pro- 
duction before the Police of two hatchets 
and a knife. In the Committing Magistrate's 
Court and in the trial Court Samero re- 
tracted bis confession alleging that he had 
been beaten and offered his freedom if he 
confessed. The learned Judge, however, 
is of the opinion that Samero's retracted 
confession is true and voluntary and is 
corroborated in material particulars by 
trustworthy evidence, and he convicted and 
sentenced the accused as above set out. 

For the defence it is argued that the 
confession of Samero should not be admit- 
ted or relied on as it is not voluntary and 
true; that, in any case, it is not corroborat- 
ed by trustworthy evidence and that in all 
prohability there was a quarrel among the 
railway staff and Arjanraj was injured in 
this quarrel and his death has been father- 
ed on the two accused, two simple jungle 
people, so that the real culprits may escape. 
It is also argued that the evidence is 
wholly circumstantial evidence and does 
not bring home the guilt clearly to the ac: 
cused. 

Now, it appears to us that this case must 
stand or fall upon the confession. With- 
out the confession the circumstantial evi- 


dence is only sufficient to raise grave su-- 


spicion against the accused. With the con- 
fession in evidence it is clearly sufficient 
to convict the accused. In our opinion, the 
confession of Samero is voluntary and true, 
and both the accused have been rightly 
convicted. (His Lordship after discussing 
the evidence proceeded.) As to the 
criminal intimacy between Muhammad 
_Ishak and Champa, there can be now no 
dispute. It is now the case of the defence 
that Chaino, the husband, knew of it and 
did not object, but in his statement in the 
Committing Magistrate's Court the case of 
Chaino was that he did not know of the 
intimacy, and as he visited his house only 
at long intervals of time from his cultiva- 
tion in the desert, there is no reason to 
suppose that he would know. Muhammad 
Ishak himself admitted the intimacy in the 
lower Court, but at first denied it in the 
Sessions Court, though after he was called 
upon to show cause why he should not be 
prosecuted for perjury, he again admitted it. 

We would, however, point out to the 
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learned Judge that however exasperating it 
may be, and it is exasperating when a wit- 
ness resiles from a true statement made 
in the Committiug Magistrate's Court, he 
should not issue notice to show cause 
while the proceedings are pending. The 
Witness cannot then be considered a free 
witness ; he is giving evidence under fear 
and duress and it may not only influence 
and invalidate his testimony but it may 
affect the testimony of witnesses who come 
later. Section 288, Criminal Procedure 
Code, enables a Magistrate to bring on 
the record as substantive evidence the evi- 
dence of a witness who falsely resiles in the 
Court of Session from his former state- 
ment, and the question of the witness's pro- 
secution for perjury can be considered after. 
The learned Judge himself recognizes the 
force of this objection because he states 
that the witnesses’s admission under the cir- 
cumstances is of no value to the prosecution. 
But Muhammad Ishak’s intimacy appears 
to have been a matter of some notoriety, 
as indeed it musi have been, under the 
circumstances. The tapedar Abdul Majid 
knew of it, so did Zahurdin, the Agsistant 
Station Master, and Abdul Majid, the water- 
man and servant of Muhammad Ishak. 
Samero speaks about it in his confession, 
Chaino says he knew of it, in hie statement 
in the Sessions Court, but that statement 
is made to save himself; but while this 
criminal intimacy was, in all probability, 
known to Muhammad Ishak’s fellow em- 
ployees on the station and to Sardaro, the 
father of the girl, and Samero, the brother 
in whose house she lived, it is improbable 
it was known to Chaino because he came 
so infrequently to his house from his fields. 
It appears to us also proved that Arjanraj 
was sleeping on the cot on which Muham- 
mad Ishak usually slept. Naturally Muham- 
mad Ishak is trying to save himself from 
the unpleasant consequence which may be- 
fall him if it should be proved that out 
of revenge for his criminal intimacy an in- 
nocent man should have been killed, and 
Abdul Majid, the waterman who worked 
also as Muhammad Ishak’s servant, tried 
to save him too. Zahurdin, the Assistant 
Station Master, is definite on the point that 
Muhammad Ishak used to sleep on one of 
the waiting room cots; he was always on 
duty at night and should know. Shambhu, 
the Revenue peon, should know. His dut 
is to attend the trains at night to recover 
the taxon ghee. He says that Muhammad 
Ishak used to sleep on a waiting room cot, 
He was not sleeping on a waiting room 
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cot that night because Arjanraj was sleep- 
ing on one and Ratanlal, Assistant Station 
Master, was sleeping on another, while Mu- 
hammad Ishak was sleeping that night on 
a bench. This is the evidence of Narain- 
das, the Station Master, and Ratanlal, the 
Assistant Station Master, on that point and 
“Muhammad Ishak admits it. It is clear to 
us he would not sleep on a bench if a cot 
was available and that he slept on the sta- 
tion and not in his house so as to have 
access to Champa. This evidence, however, 
it may be said, is sufficient cnly to give 
rise to grave suspicion against the accused 
and in itself it would not be sufficient, 
but it must be considered in relation to the 
confession of the accused, the bloodstained 
garments and the production of the axes and 
the knife. 

Now, it is urged on behalf of the accus- 
ed that the confession is neither voluntary 
nor true, and that it could not be possible 
for the accused to come at night upon the 
Railway Station for the Railway Station 
was a well lit and busy Railway Station. 
Stress is laid upon the fact that Sangidas, 
the Permanent-way Inspector, who went 
with Inspector Kalo Khan to arrest the ac- 
cused in their field, says that the Jama- 
dar and the Inspector threatened them, 
but when their evidence is looked into, it 
amounts to nothing more than that when 
during the investigation the accused denied 
they had come to Chor, which in fact they 
had, they were told to speak the truth. 
Kale Khan, the Inspector of Police, des- 
cribes how he took Sardaro to Chaino’s 
field which is 14 miles from Ohor Station. 
Chaino was coming down from his hut and 
Samero was in his field and he brought 
them to the Deputy Superintendent at 
Chor Station. The Deputy Superintendent 
tells how he noticed blood-stains on the 
clothes of the accused and took possession 
of them and how after inquiry he arrested 
them, how the next day he sent Chaino 
by camel and Samero by push trolly and 
he himself went by motor trolly, how 
Samero produced two axes hidden in kirir 
trees and how Chaino dug up the ground 
in his landht and produced a knife. All 
this was dcne in the presence of mashirs 


Saheskaran, Venjhraj and Partumal. Sa- 
heskaran gave evidence; Partumal was 
tendered as a witness. ‘he party then 


returned to Chor and the next day the ac- 
cused were sent for their confessions and 
their confessions were recorded by the 
First Class Magistrate, Umerkot. The con- 
fession of Samero only isa confession: the 
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statement of Chaino is not a confession. 
He admits the production of the axes and. 
the knife and no more, and this perhaps 
explains the strange remark of the Magis- 
trate that he believes this confession was to 
some extent voluntarily made. . 
A` confession, if itis to be admissible in 
evidence, is to be voluntarily made in 
whole not in parts and we, therefore, reject 
in its entirety the so-called confession of 
Chaino. But this is no reason for reject- 
ing the confession of Samero which bears 
the proper certificate and which appears to 
us to be true. We do not think a Bhil 
could have been tutored to make this con- 
fession. It contains too much detail. It is 
too naturally spoken. He says in his con- 
fession thal Chaino used to visit his wife 
every second or third month, that he and 
his father knew that Champa was intimate 
with Muhammad Ishak and to get some- 
thing from him, but that Chaino did not, till 
he heard after the rains of the delivery 
of his wife and he then told Sardaro he 
must help him to kill Muhammad Ishak. 
He says he demurred and tried to prevent 
Chaino but at last he consented. He de- 
scribes how they left the field at night, 
watched for a suitable opportunity and then | 
went up to the cot where Muhammad 
Ishak used to sleep. Chaino used the axe, 
he used the axe and then Chaino took his 
knife and began to kill. When Chaino 
saw the man was finished, they left and ran. 
They were accosted by Shambhu Sarhad 
peon whose voice Samefo recognized. ‘They 
followed the Railway line and reached their 
field by sunrise. They remained there till 
the third day when they brought a camel 
loaded with bones to Chor. They learned 
from the servant of Muhammad Ishak that 
a Sahib had been killed, and taking flour ‘ 
with them they went back to the fields. 


- Then Samero describes how the Police 


came, how they were arrested and the axes 
and knife produced. 

If this confession is admissible in evi- 
dence and believed, there is no doubt that 
the accused who makes it can be convicted 
on it of the murder of Arjanraj, and 
Chaino, the co-accused, can be convicted if 
the confession is corroborated in material 
pariiculars. We consider the confession is 
admissible in evidence, and il is a true 
confession. (The learned Judge further 
discussed the evidence and concluded.) 
It appears to us that the blood-staing 
upon the clothes of Chaino and the 
production of the knife by him from 
his landhi are sufficient to corroborate 
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the confession of Samero so astto make 
the confession of Samero evidence against 
Chaino too. In addition, there is the pro- 
ved intimacy of Muhammad Ishak and 
Champa and the fact that Champa is tke 
wife of the accused. 

We conclude, therefore, the guilt of both 
the accused is proved. We do not think, 
however, this isacase where we should 
confirm the death sentence upon Chaino. 
He was greatly wronged and he is a Bhil. 
While confirming the convictions and dis- 
missing the appeals, we reduc2 the sentence 


upon -Chaino from death t:itan p.r? ation 
for life. : 
N. Appeal dismissed. 


OUDH CHIEF COURT 
Second Civil Appeal No. 141 of 1934 
August 14, 1936 
Srivastava, Aa. O. J. AND ZIA-UL-HASAN, J. 
BISHESH WAR PRASAD—Praintire — 
APPELLANT 
versus 
JANG BAHADUR—DEFENDANT AND ANOTHER 
—PLaINtInvs—Rzgpronpsnts 
Contract—Sale—Sule of half share of property in 
consideration of financing litigation to get possession 
of same—Held after - considering sale-deed that 
it was sale in presenti of immovable property. 
A reversioner wanted to sue for possession of two 


houses transferred by the widow of the last male- . 


holder. But because he was penniless to undertake 


the litigation, he executed a sale-deed, whereby in’. 


consideration offinance, the vendee was to get-half 
his share. The suit was ultimately compromised 
between the reversioner and the transferee from the 
widow. Thevendee of the reversioner wanted to 
continue the suit. The main provisions of the sale 
deed between reversioner and the vendee were that 
the executant purported to sell a half share of the 
property in lieu of asum of Rs, 1,000 but the entire 
sale consideration was left withthe vendeeto be 
spent by him on the litigation in the trial Court. It 
was provided that if the expenses exceeded the sum 
of Rs. 1,000 the vendee will have no claim for the 
balance against the vendor, Similarly, if they 
amounted to less than Rs. 1,009 the vendor would not 
be entitled to claim the balance. In case of the suit 
being decreed, the vendee was to realise the costs of 
the suit from the defend:nt. As regards the prosecu- 
tion of an appeal in the case it was provided that 
the vendor and the vendee will defray the costs of the 
appeal half and half and that if the vendor snguld not 
be able to pay his share of the costs of appeal, the 
vendee would defray all the costs and recover half 
of them from the vendor and for this purpose he was 
given a charge on the property : 

Held, thatthe deed was a deed of sale conveying 
property: in presenti and thattherefore the vendee 
was entitled to continue the suit Achal Ram vy, 
Kazim Hussain Khan (2), followed. 

{Oase-law referred to.] : 


5. C. A. against the decree of the District 
Judge, Fyzabad, dated February 6, 1934, 
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upholding that of the Subordinate Judge of 
Fyzabad, dated May 29, 1933. 


My. M. Wasim, for the Appellant. aa 
Messrs. Hyder Husain and H. H. Zaidi, 
for the Respondens No. 1. 2 


Judgment—The sole question in this | 
second appeal against a decree of the 
learned District Judge of Fyzabad is whe- 
ther a deed of transfer executed by Ajodhia 
Prasad, respondent No, 2, in favour of the 
appellant is a sale-deed of immovable prop- 
erty or only an agreement to sella right of 
suit. The facts of the case are as follows. 

One Sarju Prasad Kurmi was the owner 
of two houses in Fyzabad. He clied in 1920 
leaving two widows, Musammat Chandrani 
end Musammat Ishwar Dei. Musammat 
Chandrani, by a deed, dated April 30, 1920, 
relinquished her rights in her husband's 
property in favour of herco-wife, M usammat 
Ishwar Dei. Musammat Ishwar Dei, hows 
ever, predeceased Musammat Chandrani, so 
that Musammat Chandrani, at last came 
into possession of both the houses. She 
sold the houses to Jang Bahadur, respon- 
dent No. 1. Ajodhia Prasad, respon- 
dent No. 2, who, is sister's son of Sarju 
Prasad, wanted to sue as a reversioner of 
Sarju Prasad for possession of the houses 
but being penniless could not afford to da 
so. He, therefore, executed the deed in 
question on July 21, 1932, in respect of 
half of his share in the houses in favour of 
the appellant, who underlook io finance : 
the intended litigation in respect of the 
houses. On December 12, 1932, both 
Ajodhia Prasad and Bisheshwar _ Prasad 
appellant brought the suit out of which this 
appeal, has arisen against Jang Bahadur 
for possession of the houses left by Sarju 
Prasad. On April 5, 1930, however, Ajodhia 
Prasad, came to terms with Jeng Bahadur, 
By this compremise he got one of the houses 
in dispute and Rs. 2,000, in cesh and 
relinquished his claim to the other house, 
After this compromise Ajodhia Prasad 
withdrew from the suit. Hisheshar Prasad, 
appellant, wanted to continue the suit as 
transferee of a half share frcm Ajodhia 
Prasad but the learned Subcrdinate Judge 
disallowed his application holding that he 
was a mere speculator and that the transfer 
in his favour did not convey any title to 
him. Against this decision Bisheshar 
Prasad appealed to the District Judge but 
the learned District Judge also coneurred 
with the finding cf the trial Court end dis- 
missed. the appeal; hence this second appeal 
by Bisheshar Prasad, 
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The main provisions of the deed in ques- 
tion are the following. The executant pur- 
ports to sell a half share of the property to 
the appellant in lieu of a sum of Rs, 1,000 
but the entire sale consideration was left 
with the vendee to be spent by him on 
the Jitigation in the trial Court. Il. was 
provided that if the expenses exceeded the 
sum of Rs. 1,000 the vendee will have no 
claim for the balance against the vendor. 
‘Similarly, if they amounted to less than 
Rs. 1,000, the vendor would not be entitled 
to claim the balance. In case of the suit 
being decreed, the vendee was to realise the 
costs of the suit from the defendant. As 
regards the prosecution of an appeal in the 
case it was provided that the vendor and 
the vendee will defray the costs of the 
appeal half and half and that ifthe vendor 
should not be able to pay his share of the 
costs of appeal the vendee would defray 
all the costs and recover half of them from 
the vendor and for this purpose he was 
given a charge on the property. 


We have considered the arguments 
advanced on behalf of the parties and have 
come to the conclusion that the finding of 
the Courts below cannot be supported. Not 
only was the deed in question executed, 
stamped and registered as a sale-deed (plus 
an agreement) but the context of the deed 
clearly shows that the intention was to sell 
in presenti a half share of the property 
tothe vendee. It was argued on behalf of 
the respondent that in view of the fact that 
the vendee was not liable to render an 
account about the expenses of litigation in 
the trial Court it cannot be that the price 
mentioned in the sale was fixed and as- 
certained price. We do not, however, think 
so. So far as the price was concerned, it was 
very definitely fixed at a sum of Rs. 1,000 
and whatever may be the terms of the con- 
tract between the vendor and the vendee in 
respect to the expenses of litigation they 
should not, in our opinion, affect the price 
fixed. 


Reliance was also placed on para. 5 of 
the deed which says that if a decree be 
granted by the trial Court the vendee “will 
become owner” of half of the property and 
the other half will remain with the vendor 
but this provision can only be regarded as 
a surplusage after the vendor, according to 
the first paragraph of the deed, purporting 
to sell the half share to the vendee out and 
out. The learned District Judge has relied 
on the case of Basant Singh v. Mahabir 
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Prasad, 40 Indian Appeals p. 86 (1), but in 
that case the transactions did not even 
purport to be sales and were avowedly 
agreements pure and simple. It was on 
this ground that their Lordships of the 
Judicial Committee held that the agree- 
ments conferred on the respondent no 
present right in the property and that he 
was consequently not competent to join in 
bringing or to continue the litigation. In 
our opinion the case of Achal Ram v. 
Kazim Hussain Khan, 32 Indian Appeals 
p. 113 (2),is more in point. In that case 
one Ardawan wanted to sue for recovery of 
property to which he was entitled by suc- 
cession from Achal Ram, but not being 
possessed of sufficient means he sold half 
the estate toRaja Kazim Husain Khan for 
a lac and a half of rupees. Out of the sale 
conBideraion rupees one lac were said to 
have been received by the vendor and the 
balance of Rs. 50,000 was to remain in 
deposit with the Raja to be expended in 
prosecuting the suit and in paying the 
monthly stipends of Rs. 50 to the vendor 
and Rs. 20, to a Mukhtar. No doubt in 
this case a sum of rupees one lac was 
acknowledged to have been received by the 
vendor but this acknowledgment was found 
to be untrue. Their Lordships said : 

“ Apartfrom the untrue recital (in respect of a 
payment of rupees one lac) in the sale-deed, there 
seems to be no flaw in the transaction. Without 
assistance Ardawan’ could not have prosecuted his 
claim, There was nothing extortionate or unreagon- 
able in the terms of the bargain, There was no 
gambling in litigation. There was nothing 
contrary to public policy. Their Lordships 
agree with the judgment of the Court of the Judicial 
Commissioner that the transaction was a present 
transfer by Ardawan of one moiety óf his interest 
in the estate, giving a good title to the Raja on 
which it was competent for him to sue.” 

The learned District Judge has also relied 
on the case of Rani Abadi Begam v. Muham- 
mad Khalil Khan, 6 Lucknow, p. 282 (3), 
but in that case the learned Judges who 
decided the case took up the point of the valid- 
ity of sale to Bunysd Husain suo motu and 
holding that the transfer in favour of Bunyad 
Husain was a mere agreement held that 
Bunyad Husain was not entitled to any 
decree. When the case went up in appeal 
to their Lordships of the Judicial Com- 
mittee, this decision was not supported by 

(1) 40 I A 86; 19 Ind. Oes. 340; 170 W N 669; (1913) 
MWN 481; 11 A LJ 469;17 O L J 566; 15 Bom. L 
R 525;1600136;14 ML T 64;35 A 273; 25M LJ 
301 (PO). 

(2) 32 T A 113; 27 A 271;9C W N 477;8 O C 155;15, 
ML J 187; 8 Sar. 772 (P Ô). 

(3) 6 Luck 282; 132 Ind. Oas. 753;7 O W N 1010; 
ae R 1930 Oudh 481; Ind. Rul. (1931) Oudh 
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the Counsel for the respondents and finally 
Bunyad Husain was given a decree in 
respect of a one-fourth share by their Lord- 
ships, Abdul Latif Khan v. Abadi Begam, 
‘9 Lucknow, page 421 (4). 

The learned Counsel for the respondents 
has also argued that even if the transaction 
in question be held to be a sale, it should not 
be enforced in view of what he calls harsh 
and unreasonable terms of the transaction. 
He relies on the case Kunwar Ram Lal v. 
Nil Kanth, P. C. Indian Appeals. Vol. XX 
p. 112 (5) and Raja Mohan Singh v. Raja 
Rup Singh, 20 P. C. Indian Appeals, p. 127 
(6), but in both the cases the question was 
between the vendor and the vendee. In 
this connection the following remark of their 
Lordships of the Judicial Committee in the 
case of Achal Ram v. Kazim Husain Khan, 
32 Indian Appeals p. 113 at p. 120 (2) is 
apposite. Referring to the incorrect state- 
ment in the sale-deed as tothe payment of 
one lac of rupees as part of the sale con- 
sideration, their Lordships say: 

“Of course, at the first blush, the untrue statement 
throws suspicion upon the whole transaction but after 
all, so long as the deed stands, it is no concern of 
Achal Ram’s that Ardawan may have a grievance on 
the score of mis-statement in an instrument to which 
Achal Ram is no party.” 

We are of opinion that the deed in favour 
of the appellant is a deed of sale conveying 
property to him in presenti and that, there- 
fore, he is entitled to continue the suit 
against respondent No. 1. 

We decree the appeal with costs and send 
back the case to the trial Court to be tried 
according to law between Bisheshar Prasad 
and Jang Bahadur. 
| Appeal dismissed. 

9 Luck 421; 150 Ind. Oas. 810; 7 R P O 14; 11 
N 977; AIR 1934 PC 188;60 CL J329; 67M 
94 P 0) 
I A 112; 20 C 843; 6 Sar. 302 (PO), 


J 
(5) 
LA 187; 15 A 359; 6 Sar. 327 (P O). 


(6) 


[S] 
SS 





_ RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 7 of 1936 
June 2, 1936 
Roperts, O. J. AND BAGULESY, J. 
ANANT SINGH-—APPELLANT 
versus 
SARUJU SUKUL—Resronpant 

Decree—Consent decree providing that on furnish- 
ing of security within a certain time decree should 
be set aside—Provision that on default decree should 
stand—Stipulation as to time, if material. 

Where by a consent order arrived at between the 
parties it was agreed to set aside an ex parte dec- 
ree on the jadgment-debtor paying a certain securi- 
ty within a certain period and in the event of the 
his failing to furnish this security, it was ex- 
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pressly provided that the application to set aside 
the ex porte decree should be dismissed, and that the 
decree should stand : 

Held, that the stipulation as to time, space or 
method were material. Nagappa v. Venkat Rao (|), 
distinguished. 

C. M. A. against an order of the High 
Oourt, dated December 16, 1935. 

Mr. J. B. Sanyal, for the Appellant. 

Mr. K.N. Dangali, for the Respondent. 

Roberts, C. J.—This is an appeal from 
a decision of Leach, J. sitting in the origi- 
nal side of the High Court. The learned 
Judge made an order on December 16 last, 
dismissing an application for an order to 
set aside an ex parte decree, dated 
March 29, 1935. There was a consent order 
arrived at between the parties by which it 
was agreed’to set aside this decree ; the 
property which the plaintiff had attached 
was to remain attached ; and, further, secu- 
rity amounting to Rs. 3,000 was to be fur- 
nished by the defendant within a period 
of 21 days. In the event of the defendant 
failing to furnish this security, it waa ex- 
pressly provided that the application to set 
aside the ex parte decree should be dismiss- 
ed, and that the decree should stand. 

The applicant now before the Court, in 
a document filed by him last December, 
pointed out that he was a stranger to the 
pecple in the locality. That may well have 
been the reason why he was unable to ob- 
tain adequate security within the specified 
time. At all events, at the expiration of the 
20th day he had not furnished the security, 
but had tendered some sort of security, It 
was really too late to ascertain whether the 
security so tendered was satisfactory, with- 
in the specified time. But when an inquiry 
was made it transpired that the security 
offered was a leasehold property only. No 
information was forthcoming respecting the 
leases, but the value of the security was said 
to be Rs. 850 instead of Rs. 3,000. The 
applicant, through his Counsel (who has 
made a courageous effort, engaging in a 
really hopeless task) suggested first of all 
that time was not of the essence of the con- 
tract. We were obliged to point out that 
that particular phrase is used in text books 
with reference to the remedies which may 
be invoked for damages for breach of con- 
tract. It does not mean, that when parties 
enter into an agreement asto how, wnen 
end where a thing was to be done, the 
stipulations as to time, space or method are 
immaterial and require no attention to be 
paid to them. 

Our attention has been drawn to several 
cases in connection with this cass, It is 
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not necessary for us to consider whether the 
Court possesses a discretion to relieve the 
appellant, which was discussed in Nagappa 
v. Venkat Rao (1); if we had this discretion 
we shculd not exercise it in this case. It 
is quile Clear that the terms of the consent 
decree must be considered carefully before 
the Court decides whether it will vary its 
terms, but the authorities cited 10 us deal 
with cases where tLe Courts manifestly 
decided that relief should be extended, and 
form no ground for the suggestion that 
when @ consent decree has been arrived 
at and one of the parties makes default, the 
Court should enquire into the cireumstan- 
ces and come to the conclusion that although 
he has not fulfilled his part of the bargain 
the proper remedy is to set aside the bar- 
gain altogether. In these circumstances, 
we think that the order of the learned trial 
Judge was right, and this appeal will be 
dismissed with costs, three gold mohurs. 
Baguley, J.—I agree. 


a aa Appeal dismissed. 


—_——— 


CALCUTTA HIGH COURT 
Civil Rale No. 920 of 1935 
`“ August 28, 1935 
R. O. Mirtar, J. 
MOHAMMAD ESAHAQUE MIA 
CHOUDHURY AND OTHERS—DEFENDANTS 
— PETITIONERS 


VETSUS 
ANANDA CHANDRA SAHA AND ANOTHER 
—OPpPosiTE PARTIES 

Court Fees Act (VII of 1870), s. 7, cl. (ix)— 
Morigage—Plaintiff coming with case that only a 
definite sum is due and to have property freed from 
mortgage—Suit, if one for reaemption—Court-fee 
payable—‘Recovery of the property mortgaged’, mean- 
ing of—Sutts Valuation Act (VII of 1887), s. B— 
Whether includes cases coming under s, 7 (ix), Court 
Fees Act. 

The plaintif borrowed Rs. 10,000 from the de- 
fendant’s father and executed a mortgage bond in 
his favour providing for compound interest. There 
were part payments and an adjustment of accounts 
and the defendant granted seme remission and 
agreed to release the mortgage and to deliver up 
the bond if plaintiff paid Rs. 7,200 only. He paid 
Rs. 6,900 on two occasions and tendered the balance 
of Rs, 300 but the defendant refused to accept the 
same and to deliver up the mortgage bond with an 
endorsement on its back that it was satisfied. 
Thereafter the defendant assigned the mortgage to 
a third party. This assignment was challenged in 
the plaint as fictitious but an alternative prayer 
was also made, if the said assignment were found to 
be real. Inthe plaint it was prayed (1) thaton a 
declaration that the assignment was fictitious, the 
defendant might be directed to receive Rs, 300 from 
the plaintiff and to deliverto him the bond with 
endorsement of satisfaction ; (2) that the same relief 
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be granted against the assignee if the assignment 
were fuund to be real, and (3) that if the defendants | 
do not make the endorsement cf satisfaction on the’ 
mortgage bond within a time tò be fixed by the 
Court, the Court may make the said endorsement 
on the bond and return itto the plaintiff : 5 
Held, that the suit in substance was a suié for re- 
dcmplion, the plaintiff coming with acase that a 
definite sum, namely Rs. 300 only was due upon 
the mortgage and he wanted to have the property 
freed of the mortgage on payment of the said sum 
of Rs. 300, If the Court found that a larger amount 
than Rs. 300 was due on the mortgage, it would not 
be debarred from making a redemption dec- 
ree in the usual form under general prayer 
and that the case fell within the firs; paragraph of 
s. 7, cl. (iz) of the Court Fees Act, -and 
a  court-fee on Rs. 10,000 had to be paid. 
The phrase “recovery of the property mortgaged ” 
does not mean recovery of possession vf the mort- 
gaged property from the mortgagee, but isa phrase 
convertible with the word “ redeem”. The ordinary 
significance of the words ‘to redeem’ is to recover a 
pledge, to get property freed from a charge or mort- 
age. 
s Section 8 of the Suits Valuation Act, does not in- 
clude cases coming under cl, (ix) of s. 7 of the Court 
Fees Act. 


C. R. against an order of the Munsif, 
First Court, Lakshimpur, passed in O. O. 
Suit No. 1074 of 1934, dated May 17, 1935. 

Dr. Naresh Chandra Sen Gupta end 
Mr. Nagendra Chandra Choudhury, for 
the Petitioners. 


Messrs. Atul Chandra Gupta, Bhagirath 
Chandra Das and Ajit Kumar Dutt, for 
the Opposite Parties. 

Judgment.—This Rule has been 
‘obtained by defendants Nos. 2to 4 in a 
suit instituted by the opposite party 
No. lin the first Court of the Munsif 
of Lakshmipore against them and opposite 
party No. 2, Jasada Nandan Banikya, who 
is defendant No.1 in tke suit. The suit 
has been valued forthe purpose of court- 
fees and jurisdiction at Rs. 300 only and 
the question in this Rule is whether the 
said valuation is corect. That question 
depends upon the nature of the suit. For 
the purpose of determining the question, 
the following allegations made in the 
plaint must be ccnsidered. The plaintiff 
admits in para. 1 that he borrowed 
Rs. 10,000 from Brindaban Chandra Bani- 
kya, father of defendant No. 1, opposite 
party, on Jaistha 12, 1331, and on that date 
executed in his favour a mortgage bond 
which contained a clause for the payment 
of compound interest at the rate of Rs. 7-8 
per annum. The other statements in the 
plaint material for the purpose. of the 
question raised in the rule are that there 
were part payments and that in the month 
of Agrahayan,. 1840, there was an ad- 
justment of accounts, that the defendant 
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No. 1 granted some remission and agreed 
„to release the mortgage and io deliver up 
the mortgage bond if the p.aintiff paid 
Rs. 7,200 only; that Rs. 500 was paid to 
him in Agrahayan, 1340, Rs. 6,400 in the 
beginning of Falgun, 1340, after some 
incidents not necessary to notice now, and 
the balance of Rs. 300 was tendered to him 
but he refused to accept the same and to 
deliver upthe mortgage bond with an 
endorsement on its back that it was satis- 
fied. Thereafter defendant No. 1 assigned 
the mortgage to defendants Nos. 2 to 4. 
This assigoment is challanged in the 
plaint as fictitious but an alternative 
prayer is also made, if the said assign- 
ment isfound to be real. There are uve 
prayers inthe plaint, The fourth prayer 
is the prayer for costs and the fifth is the 
general prayer. Prayers Ka, Kha and Ga 
are important. The substance of prayer 
Ka is as follows: that on a declaration 
that the assigament of the mortgage to 
defendants Nos. 3 and 4 by defendant 
No. 1 is fictitious, the defendant No. 1 
may be directed to receive Rs. 300 from 
the plaintiffand to deliver to the plaintiff 
the mortgage bond which the plaintiff had 
executed in favour of the father of defen- 
dant No.1, with an endorsement on it 
that the said mortgage has been satisfied. 
Prayer Kha asks the same relief from 
defendants Nos, 2to4 if the assignment 
of the mortgage to them by defendant No. 1 
be found to be real and for consideration. 
‘Prayer Ga is that ifthe defendants do 
not make the endorsement of satisfaction 
.on the mortgage bond within a timeto 
be fixed by the Court, the Court may make 
the said endorsement on the bond and re- 
turn it to the plaintiff. Defendants Nos. 
2 to4 contend that the suit is a suit for 
redemption, and so the plaint ought to 


be stamped, ad valorem on Rs. 10,000. 
value of the suit should be 


and the 
Rs. 10,000 also for the purpose of juris- 
diction. The learned Munsif has overruled 
that contention and has held that the 
suit is a suit for specitic performance of a 
contract and hasbeen rightly valued by 
the plaintiff under s. 7 cl. (x) of the Court 
Fees Act. I am afraid the learned Munsif 
has applied cl. (ix) ofs. 7 of the Court 
Fees Act without aclose examination of 
that clause. The clause deals with 
only four clauses of suit for spacitic per- 
formance only, namely of contracts for 
sale, mortgage, lease and for specific per- 
formance of an award, Even if this suit 
þe regarded as a suit for specific perfore 
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mance of a contract, it would not come 
within cl. (x)ofs. 7. Mr. Gupta makes 
no atlempt to support the reasons of ihe 
learned Munsifen this part of the case 
but contends that the suit is for recovery 
of movable property which cannot be valu- 
ed, the mortgage instrument being for 
the purpose the property in suit. He ac- 
cordingly relies on s. 7, cl. (iv) (a) of the 
Court Lees Act. I cannot accept buat con- 
tention. The suit is not simply for reco- 
very ofthe mortgage bond. The prayer 
is for delivery of the mortgage bond with 
an endorsement of full satisfaction. Read- 
ing the plaint asa whole 1 am of opinion 
that the suit in substance isa suit tor re- 
demption, the plaintiff coming with a 
case that a detinite sum, namely Rs. 30J 
only is due upon the mortgage and he 
wants to have the property freed of the 
mortgage on payment of the said sum of 
Rs. 30). If the Court finds that a larger 
amount than Rs. 300 is due onthe mori- 
gage, it would not be debarred trom mak- 
inga redemption decree in the usual 
form under general prayer Uma. The 
case in my judgment comes within tne 
first paragraph of of s. 7, cl. (ix) of tne 
Court Fees Act and a couri-iee on Ks. 10,009 
has to be paid. The phrase | “recovery of 
the property mortgaged’ does not mean 
recovery of possession of the mortgage 
property from the morigagee, but is a 
phrase covertible with the word “redeem". 
‘he ordinary significance of the words to 
redeem is to recover a pledge, to get pro- 
perty freed from a charge or mortgaze. 

The next question is whether the suit 
has to be valued for the purpose of juris- 
diction at Rs. 10,000. Section ð of tne 
Suits Valuation Act does not include cases 
coming under cl. (ix) of s.7 of the Court 
Fees Act. Three views have bsen taken 
on this point :—(1) that inspite of s. 5 of 
the Suits Valuation Act, the valuation for 
tne purpose of jurisdiction snould be the 
the same as is taken for the purpose of 
assessing court-fees. This view proceeds 
on the view thats. 8 ofthe Suits Valua- 
tion Act does not prohibit the same 
(Kedar Singh v. Matavadel Singh (1) and 
Jallaldeen v. Vijaswami (2). 

(îi) the value of the mortgage property 
must determine the pecuniary jurisdiction 
(Ma Hla v. Ma Su (3). 

(D 3l A 44; 1Tad. Cas. 703; A W N 1993, 3760; 5 A 

J7 í 


(2) 33 M 447; 28 Inl. Cas, 624; 39M 44 7; (1915) M 
W N 239; 29M LJ 142, 

(3) 5 R 499; 105 Tad. Cas, 412; AIT R 1997 Rang. 
304, 
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(zit) the amount found by the Court as 
due on the mortgage (Sarada Sundary 
Basu v. Akramenessa Khatun (4). The 
soundness of this View, in my judgment, is 
open to great doubt in view of the later 
decision of the Full Bench in Bidyadhar 
Bachar v. Manindra Nath Dass. (5). 

This point, however, need not be further 
pursued because Mr. Gupta admits that 


if the suit is regarded as a svit 
for redemption tke Munsif would 
have no jurisdiction {10 entertain the 


suit, 1 accordingly make the Rule absolute 
and direct the learned Munsif to return 
the plaint for presentation to the proper 
Court. The petitioners must have their 
costs both of this Court and of the lower 
Court incurred by them for the hearing of 
the preliminary points. I assess the total 
hearing fee of this Court and of the Court 
below at Rs. 50. 


N. Rule made absolute. 
(4) 51 C 737; 78 Ind. Cas. 747; 28 CWN 710; AIR 
ES ak 
5 14; 89 Ind. Cas. 726; 290 W N 669; 420 LJ 
49; A IR 1925 Cal. 1076 Œ B). 


_ RANGOON HIGH COURT 
First Civil Appeal No. 22 of 1936 
i June 1, 1936 
< Mya Bu AND DUNKLEY, JJ. 
NAYASHA KURSOON BEE BEE-— 
_ APPELLANT 


. VETSUS 
5. P. S. T. R. M. OCHETTYAR FIRM— 
sf RESPONDENT. À 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 54, 58—Issue of prohibitory order under r. 54 (1) 
—Whether includes service of copy of order on 
judgment-debtor—Attachment—Single parcel of land 
with buildings sought to be attached—Copy of order 
affixed on building—Suffictency of—Attachment in 
pursuance of personal decree—Objection by judgment- 
debtor as trustee of property—Authority of Counsel 
4 his personal capacity—Whether can be challeng- 
ed. 

The issue of a prohibitory order under O. XXI, 
r, 54 (2), Civil Procedure Code, does not include 
the service of a copy of the order on the judg- 
ment-debtor or defendant, as the case may be. 
All that is required under r. 54 is the making 
of a prohibitory order by the Court, after the pro- 
per procedure has been followed, and then the 
proclamation of that order in the manner laid down 
in sub-r. (2). Sinnappan v. Arunachalam Pillai 
(1) Ramanayakudu v. Pedda Basappa (2), Abdul 
Ghafur Khan v. Akram Hasan (3) and Ganga Din v. 
Khushalli (4), distinguished. 

When a single parcel of land with the buildings 
thereon is to be attached, the attachment is validly 
made, within the terms of sub-r. (2) of r. 54, ifa 


copy of the order of attachment is affixed’ on some- 


one part of the property. - This one part need not 
necessarily bea building at all, as long as it isa 
conspicuous part. Ifa copy of the order is affixed on 
gne of the buildings, then that copy of the order 
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will be sufficient to include in the attachment all'the 
buildings standing upon the land attached. 

Where in execution ofa personal decree against 
a person as an heir according to the law governing 
the party, anobjection to attachment is filed in his 
capacity as trustee of the preperty, it is not open to 
him in his capacity as trustee to question the 
authority cf the Pleader whom he had employed in 
his personal capacity inthe suit. The trustee of 
the property under attachment cannot question the 
authority of Counsel for the legal owner thereof to 
consent to the original attachment. 

F. C. A. against the order of the High 
Court, dated January 13, 1936. 

Mr. J. C. Ray, for the Appellant. 

Mr. Clark, for the Respondents. 

Dunkley, J.—This is an appeal against 
an order, dated January 13, 1936, of Leach, 
J. sitting on the original side of this Court, 
made in execution proceedings No. 302 of 
1935 on reference from an order of the 
Deputy Registrar. The appellant was per- 
sonally defendant in a mortgage suit No. .20 
of 1934, in which the respondent was plain- 
tiff. The latter obtained a mortgage decree 
and the mortgaged property was brcught 
to sale. There was ə deficiency in the 
smount realized and a personal decree for 
the balance was passed against the defen- 
dants. In execution of this personal decree 
property of the appellant had been brought 
to sale, but owing to a series of delaying 
applications by her the sale has not yet 
been confirmed. When the suit was filed 
ihe respondent, anticipating that the 
sale of the mortgaged property would not 
realize the amount due to him on his mort- 
gage, applied for attachment before judg- 
ment of certain property belonging to the 
appellant personally which was not includ- 
ed in the mortgage. Her learned Counsel 
consented to this attachment on March 5, 
1934, and the property was attached. It 
continued to be under attachment until 
after the personal decree was passed in the 
mortgage suit, and it is this property which 
has been sold in execution of the personal 
decree. The application which resulted in 
Leach, J.’s order, from which the present 
appeal is brought, was an application to 
set aside the sale of this property. It pur- 
ported to be made under the provisions of 
s. 47, Civil Procedure Code. 

The first objection of the appellant to 
the sale of this property was made on 
August 16, 1935, and it was based on the 
ground that she had created a valia wakf 
under Muhammadan Law of the property 
on July 23, 1934, under which she had ap- 
pointed herself trustee for life of the pro- 
perty, and that consequently the property 
could not’ be sold in execution of a decree 
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obtained against her personally. This ap- 
plication was dismissed as withdrawn on 
November 11, 1935. Then, on November 14, 
1935, the appellant, applying in her capacity 
as trustee of the property, made an ap- 
plication under the provisions of O. XXI, 
-r. 58, Civil Procedure Code, for removal 
of the attachment. It was based on the 
alleged wakf of July 27, 1934. This ap- 
plication was dismissed on November 15, 
1935, by the Deputy Registrar. The order 
of the Deputy Registrar was not referred 
to the Court, and it is admitted by learned 
Counsel for the appellant that the only way 
in which she can now question this order 
is by a suit brought under the provisions 
of O. XXT, r. 63, Civil Procedure Code, 
and a suit of this description has, we 
understand, been filed and is now pending 
on the original side. I express no opinion 
as to the maintainability by the appellant 
of a suit under O. XXI, r. 63. Itisnow 
admitted by learned Counsel for the ap- 
pellant that the appellant prosecuted the 
application out of which this appeal arises 
and is prosecuting this appeal as trustee 
of the property. It is further admitted 
that, in view of the Deputy Registrar's 
order dismissing the application under 
O. XXI, r. 58, the present appeal must 
fail unless the appellant can show that the 
property has never been validly attached. 
The attachment is now attached on two 
grounds: (1) that the appellant in her 
personal capacity never gave authority to 
her Counsel to consent to the attachment 
which was made on March 5, 1934, and 
(2) that the attachment was not made in 
accordance with the provision of O. XXI, 
1. 54 of the Code and is, therefore, not 
valid. As regards the first point, the ap- 
pellant made the application giving rise 
to this appeal and is prosecuting the ap- 
peal in her capacity as trustee of this pro- 
perty. She is, therefore, in these proceed- 
ings an entirely different person in law 
from the person who was sued as a defen- 
dant. in the mortgagé suit, where she was 
sued in her personal capacity. It is con- 
Sequently not open to her in her capacity 
.as trustee of the property to question the 
authority of Counsel whom she employed 
when being suedin her personal capacity 
‘in the mortgage suit. The trustee of the 
property under attachment cannot question 
the authority of learned Counsel for the 
legal owner thereof to consent to the origi- 
nal attachment. 
. As regards the second point, it is con- 
¿tended that under r, 54,0. XXI, two con- 
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ditions are essential to a valid attachment 
of immovable property, namely (1) the 
issue of an order prohibiting the judgment- 
debtor from transferring or charging the 
property and all persons from taking any 
benefit from such transfer or charge, and 
(2) the proclamation of the order in the 
particular manner laid down in sub-r. (2) 
of r. 54. Learned Counsel for the ap- 
pellant contends that the issue of a pro- 
hibitory order under sub-r. (1) of r. 54 
and includes the service of a copy of the 
order on the judgment-debtor or defen- 
dant, as the case may be. He has cited a 
number of authorities, of which mention 
may be made of Sinnappan v. Arunachalam 
Pillai (1), Ramanayakudu v. Pedda Basap- 
pa (2), Abdul Ghafur Khan v. Akram 
Hasan (3) and Ganga Din v. Khushali (4), 
as authorities for his contention that per- 
sonal service of the prohibitory order on 
the judgment-debtor is necessary. None 
of those judgments is an authority for this 
proposition; in fact, all these cases are 
directed to the point that an attachment 
is not effective from the date of the order 
of the Court ordering the attachment to 
issue, but is effective only from the date 
on which the attachment has been made 
and published in accordance with the provi- 
sions of O. XXI, r. 54; and in this 
Province these cases must be read subject 
to sub-r. (3) of r. 54 which has been 
added hy the Rule Committee of this Court. 
No doubt there are in these cases dicta to 
the effect that the judgment-debtor must 
receive notice of the attachment. No doubt 
he must receive such notice, but he does 
receive such notice, either actual or con- 
structive, because before the order for 
attachment is made, heis called upon to 
show cause against it and, therefore, he 
must either be present before the Court at 
the time when the order is actually made 
or he must have had an opportunity of be- 
ing present. 

All that is required under r. 54 isthe 
making of a prohibitory order by the Court, 
after the proper procedure has been follow- 
ed, and then the proclamation of that order 
in the manner laid down in sub-r. (2). 
Sub-rule (2) says that the order must be 
proclaimed at some place on or adjacent 

(1) 42 M 844; 53 Ind. Cas. 207; A IR 1990 Mad. 
804; 37 M L J 281; (1919) M W N 678; 10 L W 391; 
26M L T 281 (F B). 

(2) 42 M 565; 50 Ind, Cas. 261; A I R 1919 Mad. 
594; 36 M L J 284; 26 M L T 45. 

(3) 46 A 741; 83 Ind. Cas. 878; A I R 1924 All, 


747, 22 A L J 703. 
(4) 7 A 702; A W N 1885, 179, 
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to the property to be attached by beat 
cf drum or other customary mode, and a 
copy cf the order must be affxed (na con- 
spicuous part of ike property and also 
published at the court-house. It is not 
suggested that the order was not proclaimed 
by beat of gong (which js the customary 
mcde in this Province) at a place on or 
adjacent to the properly ; nor is it sug- 
gested that a copy of the prohibitory order 
was not affixed on the notice board of this 
Court. It is, however, alleged that the 
necessary copies of the order were nct 
affixed on a conspicuous part of the pro- 
perty. The basis of this contention is the 
schedule which is attached to the prohibi- 
tory order itself. This schedule shows ihat 
there are two buildings on the attached 
property.and the contention advanced on be- 
half of the appellant is that, as a copy of the 
attachment order was not placed upon each 
of the buildings, therefore, the attachment 
was not validly effected upon that build- 
ing on which a copy of the order was not 
displayed. 

The prohibitory order shows Plainly that 
the land which was to be attached Was 
only a single parcel of land, but upon this 
parcel of land there happen to be two build- 
ings. If learned Counsel desires to contend 
that when a piece of land with buildings 
standing thereon is attached the attachment 
is invalid if a copy of the order of attach- 
ment is not affixed to each and every one 
of these buildings, then I must dissent 
from his contention. To my mind, when 
a single parcel of land with the buildings 
thereon is to be attached, the attachment 
is validly made, within the terms of sub-r. 
(2)'of r. 54, ifa copy of the order of at- 
tachment is affixed on some one part of the 
property. This one part need not necessari- 
ly be a building at all, as long asit is a 
conspicuous part. If a copy of the order 
is affixed on one of the buildings, then 
that copy of the order will be sufficient to 
include in the attachment all the buildings 
standing upon the land attached. Con- 
sequently there is no substance in either 
of ihe grounds on which it is contended 
that the property in question was not valid- 
Jy attached, and, therefcre, this appeal 
fails. The appeal is dimissed with costs, 
Advocate’s fee five gold mohurs, 


N. Appeal dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. J322 of 1935 
February 4, 1936 
Younes, C. J. AND Monron, J. 
SHAMAS-UL-NIHAR FAZAL ELAHT 
—PLAINTIFF-~APPELLANT 


versus 
SECRETARY or STATE—DEFENDANT 
—RESPONDENT 

General Orders by Governor-General in Council 
No. 179 of September 12, 1936, S. 7~Land given 
under license, resumed under s. 6—S. 7, whether 
applies—Cantonment (House Accommodation) Act 
(VI of 1923), s. 4—When applies to licenses given 
under General Order No, 179. 

Where thelend was originally taken under a 
license in accordance with the General Order by the 
Governor-General in Council No. 179 of September 
12, 1936, and it was resumed in accordance with the 
terms of that license : 

Held, that s. 7 of the Order had no application, 
since paying of compensation for land resumed 
under s. 6 is neither purchases nor hire, 

Cantonment (House Accommodation) Act of 1923, 
under s. 4 does not apply to a license under General 
Order No. 179 unless the Secretary of State and the 
other party entifled consent to be bound by the 
terms of the Cantonments (House Accommodation) 
Act and consent in writing. 


S. C. A. from an order of the District 
Judge, Rawalpindi, dated April 18, 1935, 

Messrs. Barkat Aliand Partab Singh, for 
the Appellant. 

Messrs. M. C. Mahajan and R. C, Soni, for 
the Respondent. 


Young, C. J.—This is a second appeal 
from the decision of the learned District 
Judge of Rawalpindi. On Seplember 6, 
1884, the Secretary of Stale granted to one 
Fazal Ilahi two plots of land for the pur- 
pose of building a bungalow therecn. The 
document of title upon which the appellant 
relies contains this clause : 

“The above grant is to be registered and main- 
tained asa separate estate and 10 be subject to 
all present and Prospective orders and regulations 
of Government regarding tenure of land and house 
property in Cantonments.” 


Tt is agreed by both parties that the 
relevant order is that entitled General 
Order by the Governor-General in Ccuncil, 
No. 179, dated September 12, 1936. It was 
in terms of this order that the grant was 
made. Section 6 of that order reads as follows: 

“No ground will be granted except on the fol- 
lowing conditions, which are to be subscribed by 
every grantee, as wellas by those to whom his grant 
may subsequently be transferred: lst. The Govern- 
ment to retain the power of resumption at any time 
on giving one month's notice and paying the value 
of such buildings as may have been authorised to 
be erected. 2nd, The ground, being in every case 
the properly cf Government, cannot be sold by the 
grantee ; but houses or other Property thereon situ- 
ated may be {transferred by one military or medical 
officer to another without restriction, except in 
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the case of relief, when, if required, the terms 
of sale ov transfer are to be adjusted by a Com- 
mittee of Arbitration. 3rd. Ifthe ground has been 
built upon, the buildings are not to be disposed of 
to any pergon, of whatever description, who does 
not belong to the army, until the consent of the 
Officer Commanding the station shall have been 
previously obtained} under his hand. 4th. When it 
is proposed, with the consent of the General Off- 
cer, to transfer possession to a native,should the 
value of the house, buildings or property to be so 
transferred exceed Rs. 5,000 the sale must not be 
effected, until the sanction of Government shall 
have been obtained through His Excellency the Com- 
mander-in-Chief.” 


On September 12, 1932, the Secretary of 
State, in accordance with the above sec- 
tion, served one month's notice upon the 
widow of Fazal Ilahi that he was resuming 
possession of the land. He also offered in 
due course Rs. 5,698 to the widow in terms 
of the said section as compensation for the 
value of the building erected upon the 
land. lt appears to us that this case is per- 
fectly simple. The land was originally taken 
under a :license in accordance with the 
General Order by the Governor-General in 
Council No. 179, and it has now been re- 
sumed in accordance with the terms of 
that license. It appears, therefore, to us 
that nothing further remains to be said upon 
this matter. Counsel for the appellant, how- 
ever, has endeavoured to show that s. 7 
of the same order applies in this case. The 
section is as follows : 

“All houses in a military cantonment, being the 
property of persons not belonging to the army, 
which may be deemed by the Commanding Officer 
of the station suitable, from their locality, for the 
accommodation of officers, shall be claimable for 
purchase or for hire at the option of the owner ; 
in the former case at a valuation, and in the lat- 
ter at arent, to be fixed, in case of the parties dis- 


agreeing, by a Committee of Arbitration constituted 
as follows” 


There can be no doubt that s. 7, has no 
application at all to this case. Paying com- 
pensation for land resumed under s.6 is 
neither purchase nor hire. Section 7, clearly 
applies toa very different set of circum- 
stances. Counsel also relied in the alterna- 
tive upon the Cantonments (House Accom- 
modation) Act, 1923. He read touss.5 of 
the Act and neglected to draw our atten- 
tion tos. 4. This Act unders. 4 does not 
apply toa license under General Order 
No. 179 unless the Secretary of State and 
the other party entitled consent to be bound 
by tke terms of the Cantonments (House 
Accommodation) Act and consent in writing. 
The Counsel cannot produce any consent 
in writing signed by the Secretary of State. 
There is nothing in this appeal and we dis- 
miss it with costs. 

D. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 220 of 1931 
April 6, 1936 
HARRIES AND Ganca Nata, JJ. 
BANARSI DAS AND oTHERs—PLAINTIFFS— 
APPELLANTS 
versus 


SUMAT PRASAD AND OTHERS—DEFENDANTS 


-—RESPONDENTS 

Hindu Law—Adoption—J ains —Widow, if can, by 
custom, adopt, without authority from husband or 
consent of kinsmen—Nature of husband's property, if 
material—Widow having full and free power to adopt 
—Motive, if relevant — Agreement between natural 
guardian of adoptee and adopting widow—Widow 
allowed to remain in possession for life—Validity of 
adoption—Custom — Proof — Custom recognized by 
Courts in series of cases—Proof by oral, evidence, if 
necessary. 

Under the custom prevailing among the Agarwal 
Jains every widow is authorized to adopt a boy to 
her husband without the authority of the husband or 
permission of his kinsmen. The right of the widow 
to adopt without the permission of the husband and 
consent of his kinsmen is recognized quite indepen- 
dently of the nature and extent of the widow's rights 
acquired by her in the estate of her deceased 
husband. [p. 1049, col. 1; p. 1052, col. 1.) _ 

Adoption and succession are two distinct matters 
and so are the rules which govern them. An adop- 
tion may be made even when there may be no ques- 
tion of any succession. There is no reason for mak- 
ing any distinction in the custom in cases where the 
widow succeeds to the self-acquired property and 
ancestral property of her husband. The nature of 
the property, i. e, whether it is self-acquired or 
ancestrel, would affect the rights which the widow 
would acquire init, but not the widow's right of 
adoption. The adopted son does not succeed to the 
property through the widow, but succeeds through 
the adoptive father having the same status as that 
of a natural born son begotten by the husband on 
his adopting widow. An adoption would be either 
valid or invalid, but it cannot be partly valid and 
partly invalid. The adoption confers on the adopted 
son all the rights of a natural born son begotten on 
the adopting widow by her deceased husband, and 
he succeeds to all the property ancestral as well as 
self-acquired of his adoptive father. Maharaja 
Govind Nath Ray v. Gulab Chand(1), Sheo Singh 
Rai v. Dakho (2), Lakhmi Chand v. Gatto Bai 
(3) and Manohar Lal v. Banarsi Das (4), referred 
to. [p. 1052, col. 2; p. 1053, col. 1.] 

Whenever a widow has in herself full and free 
power to adopt without any Person's permission, any 
inquiry into her motives must be irrelevant, for her 
action is that of a person who does what she has the 
right to do. The mere fact that the adoption puts an 
end tothe expectations of the persons who would 
have succeeded to the property if no adoption had 
been made is not sufficient to constitute a corrupt 
or capricious motive as this result is bound to arise 
in every case of an adoption. [p. 1056, col. 1.] 

An agreement entered into by the natural guardian 
ofthe boy adopted under whichthe widow is 
to remain in possession of the property during her 
life-time is valid and does not affect the validity of 
the adoption. Krishnamurthi Ayyar v. Krishna- 
murthi Ayyar (19), followed. 

A custom that has been repeatedly brought to the 
notice of the Courts and has been recognised by them 
regularly inaseries of cases attains the force of 
law and itis no longer necessary to assert end prove 
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it. Jadu Lal Sahu v.Janki Kuer (16), Fakir Rawat 
v. Emambakhsh (17) and Gangadhara Rama Rao v. 
Rajah of Pittapur (18), relied on. [p. 1054, col. 2.] 
F.C. A. from the decision of the Addi- 
„tional Sub-Judge, Seharanpur, dated March 
30, 1931. 
Messrs. S. N. Sen, P. L. Banerji, S. K. 
Dar and S. N. Seth, for the Appellants. 
Dr. K. N. Katju and Mr. Shiva Prasad 
Sinha, for the Respondents. 
Judgment.—This is a plaintiffs’ appeal 
and arises out of a suit brought by them 
against the defendants-respondents for a 
declaration that Sumat Prasad, defendant’ 
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No. 1, is not the lawfully adopted son of 
Lala Badri Das and of his widow Musammat 
Kampa Devi, defendant No. 2, and that 
he has no title to their estate described in the 
plaint, and that all declarations made in 
the deeds dated January 20, 1929, do not 
affect the reversionary rights of the plain- 
tiffs in the estate of Lala Badri Das. Ba- 
narsi Das, plaintiff No. 1, died during the 
pendency of the suit, and after his death his 
son Amba Prasad has been substituted in 
his place. The relations of the parties will: 
appear from the following genealogical tree : 


Pedigree Table No. 1 
HARJAS RAI 





1 
Gulab Singh, died 1881 
= Musammat Jhammo Kuar 
(alive). 





Ganeshi Lal Banarsidas, 


| 
Ajodhya Prasad 


| 
Mahar Singh = Musammat Beno 


(d. 15-3-1909) 


| | 
Kedar Nath Badri Das, 


= Kishen Dei plaintiff No.1 = Musammat Chameli died 29-2-1916 
(died 1935) 
Mool Chand Mitter Sen, Kampa Devi, 
(adopted) | died 1902 (adopted) defendant No. 2 
| =Musammat Sharbati | 
| | (dead) | Sumat Prasad) 
Mool Chand Amba Prasad. (adopted) 
(given in | defendant No. 1, 
adoption.) | | | 
Mutsaddi Manohar- Mittar 
Lall Sain 


a Lal, 
= Bhagwan Devi died 8-1-1930, 


Pedigree Table No.l! 
RAMJI LAL 





Musammat Bugli (dead) 
defendant No. 3 
= Ajodhya riaa 





| 
Bishambar Das 
defendant No. 4 (dead) 


| 
Musammat Kampa Devi, 
defendant No. 2 
æ Badri Das. 


| 
Sumat Prasad, 
defendant No, 1 


(given in adoption.) 


‘The plaintiffs alleged that Lala Badri Das 
died on February 29, 1916, leaving unto 
him surviving defendant No. 2, Musammat 
Kampa Devi, his widow, Banarsi Das his 
brother, plaintiff No. 1 and Mulchand 
plaintiff No. 2 his nephew. On or about 
January 9, 1916.Lala Badri Das gave a 
testamentary direction to the effect that 
his wife, defendant No. 2, after his death, 
should not {adopt any son, and in case she 
did so, the adoption should be éonfined to 
the members of his family. Lala Badri Das 
was governed by a “kulachar," or femily 
custom, which prohibits adoption outside 
ihe family but which within the family 


permits the adoption of an only scn and of 
a married person, and allows to make the 
adoption in the absence of any authority 
from her husband, but subject to the con- 
sent of the head of the family. Save as 
aforesaid Lala Badri Das was governed 
by the Mitakshara or Benarés School of 
Hindu Law jn all matters of adoption, 
marriage, inheritance and succession. On 
the death of Lala Badri Das his widow, 
defendant No. 2, succeeded to the estate 
asa Hindu widow and has since been in 
possession of the same. 

On January 20, 1929 defendant No. 2 
being actuated by motives of enmity, and 
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with a desire of unlawful gain executed a 
deed in which she stated that, with the 
consent of defendant No. 4, the father of 
defendant No. 1, she had received from 
defendant No. 3 and laken in adoption 
defendant No. 1 as a son to Lala Badri Das 
and to herself on condition that during her 
life-time she would continue to be the owner 
ofthe estate as if there were no adoption, 
and after her death the estate would 
devolve upon defendant No. 1 as the adopt- 
ed son of Lala Badri Das and herself. On 
the seme date defendant No. 3 as guardian 
of defendant, No. 1, also executed a docu- 
ment in which she stated that she had given 
defendant No. Lin adoption with the con- 
sent of defendant No. 4, on terms and con- 
ditions given in the deed of defendant No. 2 
mentioned above. The alleged adoption 
is invalid and confers no title upon defen- 
dant No. lin theestate of Lala Badri Das 
according to Hindu Law and usage, and 
also according to the usage and customs of 
the Agarwal Jain community inter alia for 
the following reascns : (a) For it was made 
with a wilfully corrupt and capricious 
motive. (b) For it was a mere device to 
enlarge the Hindu widow's estate of defen- 
dant No. 2. (e) For it was a mere device 
to transfer the estate of Lala Badri Das by 
a testamentary disposition which defen- 
dant No. 2had no power todo. (d) For 
it wasan adoption without the authority of 
Lala Badri Das and against his specific 
prohibiticn. (e) For it was an adoption of 
a person not permitted by family custom. 
The plaintiffs further alleged that they were 
the prospective reversioners of Lala Badri 
Das entitled to succession on termination of 
the widow's estate of defendant No. 2. 
Defendant No. 4 died after the institution 
of the suit and his name was struck off the 
plaint. The reinaining three defendants 
contested the suit. They contended that 
no testamentary direction had been given 
by Lala Badri Das. He got an attack of 
paralysis on January 7, 1916, and died 
on February 29, 1916, without 1egaining 
consciousness and could not make any 
testamentary direction. There was no such 
fumily custom as is alleged by the plaintiffs. 
Under the custom prevailing among the 
Agarwal Jains every widow is authoriz- 
ed to adopt a boy to her husband without 
the authority of the husband or permission 
of his kinsmen. Defendant No. 1 was 
validly adopted by defendant No. 21o her 
husband. The plaintiffs’ allegationsthat the 
adoption had been made with corrupt and 
capricious motives or that it was only a 
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device to enlarge the widow's estate or to 
transfer tke property by a testamentary 
disposition were absolutely untrue. 

The learned Subordinate Judge found. 
that no testamentary direction was given 
by Badri Das, that there was no kulachar 
or family custom that a Jain widow could 
adopt a son to her husband without the 
authority of her husband or consent of his 
kinsmen and that the adoption made by 
defendant No. 2 was valid. He dismissed 
the plaintiffs’ suit. Hence this appeal. 
The appellants have not seriously pressed 
that the learned Subordinate Judge's find- 
ings as regards the kulachar and the 
testamentary direction given by Badri Das, 
as alleged by the plaintiffs in their plaint, 
are incorrect. It may be observed that an 
examination of the evidence produced by 
the plaintiffs shows that the learned Sub- 
ordinate Judge's findings are correct. (His 
Lordship then discussed the evidence and 
proceeded.) We agree with the findings 
of the learned Subordinate Judge as re- 
gards the family custom and the testa- 
mentary direction alleged in the plaint, and 
find that the plaintiffs have failed to prove 
them. 

The chief ground on which the validity 
of the adoption has been attacked is that 
it was made by defendant No. 2 without ihe 
authority of her husband. Among the Hin- 
dus ihe objects of adoption are twofold. 
The first is religious, to secure spiritual 
benefit to the adopter and his ancestors by 
having a son for the purpose of offering 
funeral cakes and libations of water, and 
the second is secular to secnre an heir and 
perpetuate the adopter’s name. The Jains 
donot believe in the spiritual efficacy of 
adoption. They do not perform shrads to 
the dead which is at the base of tke 
religious theory of adoption, nor do they 
believe in the Hindu doctrine of the 
spiritual efficacy of a son. Adoptions 
among them want the spiritual element and 
are entirely-secularin character. They are 
governed by the Hindu Law of adoption 
except in certain particulars in which 
it has been proved that their usages 
are different. According to the defend- 
ants by a custom prevailing among the 
Jains, a Jain widow is competent 
to adopt without authority from her 
husband or permission of his kinsmen. As 
the adoption is a temporal institution 
among them,an only son or daughter or 
sister's son anda married man can also 
be adopted and no religious ceremony is 
necessary for adoption. In this case the 
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‘only point which has to be considered is 
whether a Jain widow can adopt without 
‘authority from her husband or permission of 
his kinsmen. The custom under which she 


can do go has been recognized ina series. 


of cases since 1833. The earliest case is 
Maharaja Govind Nath Ray v. Gulab Chand 
(1), in which the competency of a widow to 
adopt without the sanction of her husband 
was recognized. The tradition on which this 
custom was based has been described at 
length on pp. 280 and 281* of the report as 


follows a 

“(An extract from the same work Vardhamana.) 

his isa part of a diffuse story ofthe rich Shresti 
(or Seth) Kamala Kanta and his wifo Kamala 
Sri, They lived at Hustinapur (Delhi). He hada 
favourite clerk, Sumati Siromani, whom he regarded 
ashis son. The Seth died of a fever; and years after, 
the clerk was killed by lightning. The widow was 
Teflecting on the necessity of adoptinga son (which 
she resolved to do, to preserve the great wealth of 
her husband) whenthe gardner of the Asoka Bati 
reported that the Suri Dharma Ghose, with Rishis, 
had stopped at the garden and a concourse. of the 
inhabitants had gone to seehim. Kamala Sri went 
for this purpose and took occasion to ask the 
devout man how the wealth of her husband should 
be preserved. The Saint foretold that witbin one 
month, inthe temple of Khanna Purosa, four Xatria 
brothers would come, viz., Bridh Debraj, Hansraj, 
Dhanraj and Dhumraj, whose respective ages were 
then 32, 27, 22 and 16 years, adding ‘cheose whom 
you please’ In answer to the question as to rites to 
be’ performed he said: ‘The nine members of 
Rishabhadev are to ‘be first adored.’ Then is 
adoration ofthe Guru and Book to be made with 
five resources or with sixteen. This is ordained. 
Reverence of the Guru is enjoined.’ After this, 
having heard from the Guru's mouth auspicious 
words, then is (?) worshipped the Devi of his own 
family. Then ina place where are the five-fold 
principal witnesses, before the ruler after having 
taken the son, attention is given to a feast to the 
Kin of the adopter. Food is then given toa 
man and wife. An auspicious moment is taken, and 
after repeating the words, ‘glory to the Arhats,’ and 
placing him in his own place, a Spot with red 
powder is impressed on his forehead, and a pearl 
necklace, rice, fruit, meals, arə to be given with 
blasts of the conch, and bsating of the bharij; 
various dancing is performed, and there is the 
yocal harmony of beautiful women who express 
many sorts of benedictions with reverence to his 
kin. Clothes or something else are given, or the 
Sriphala is given: if poor, the pungi phal. Night 
watching is practised. The betel leaf and the 
like are to be given to each. More may be learnt 
from the Achar Dinakara. At present a summary 
only has been declared.’ Having heard the words 
of Vardhamane, she then asked. ʻO Lord, if he 
do not abide in his religion, vf he benot apt in 
reverence tome, if by bad acts he should dissipate 
wealth, what then am I to do? The Acharya 
replied, ‘if he do not abide in virtue, he is to be 
deserted as a finger bitten by a snake.’ The 
pith of this prolix story is this. Singh Sena, 
King of Singhpur, died without male issue. There 
were three Xatriya brothers of thet city, Anand, 


(1) 5S DA 276. 
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Parmanand and Devanand (a boy), The first 
earned his livelihood as a cowherd, and the serond 
as awood-seller. A Yati taught them the Jain 
religion, and Anand put up inthe forest an image 
of Rishabha Deva before which he read daily the 
A goddess one day appeared and 
predicted that he should become king. Singha 
Vati, the widow of the King, gets acquainted with 
the three brothers by frequenting the forest. She 
took a fancy to them, and resolves to adopt the 
eldest, and associate him inthe kingdom. This is 
done in due form. The second brother is con- 
stituted heir-apparent, and the third made General. 
Asked by the queen, the Yati, Singha Kesar 
Suri, declares the Utsava, or solemnities belonging 
to adoption according to the ‘Gautam Prasna,” 

In 1878 in Sheo Singh Rai v. Dakho (2), 
the custom was affirmed by their Lordships 
of the Privy Council. They held: 

“According tothe usage prevailing in Delhi and 
otber towns in the N-W. P., among thesect of 
the Jains known as Saraogi Agarwals, a sonless 
widow takes an absolute interest in the self-acquired 
property of her husband; has a right to adopt 
without permission from her husband or consent of 
his kinsmen; and may adopt a daughter's son, who, 
on the adoption, takes the place of a son begotten.” 

In 1886 this Court, in accordance with 
the case in Sheo Singh Raiv. Dakho (2), 
referred to above, held in Lakhmi Chand 
v. Gatto Bai (3): 

“The powers ofa Jain widow, except that she 
can make an adoption without the permission of her 
husband or the consent of his heirs, and may 
adopt a daughter's son, and that no ceremonies 
are necessary, are controlled py the Hindu Law of 
adoption.” 

In 1907 in Manohar Lalv. Banarsi Das 
(4), this Court held that according to the 
law and custom prevailing &mongst the 
Jaja community (1) a widow has power to 
adopt a son to her deceased husband 
without special, authority to that effect, and 
(2) a married man may lawfully be adopted. 
In Ashrafi Kunwar v. Rup Chand (5), this 
Court again held that aecording to: the 
law and custom prevailing amongst the 
Jain community a widow had power to 
adopt ason to-her deceased husband 
without any special authority to that 
effect. This decision was affirmed by their 
Lordships of the Privy Council in Rup. 
Chand v. Jambu Prasad (6). In Jiwaraj 
v. Sheokuwarbai, 56 Ind. Cas. 65 (7), the Court 
of the Nagpur Judicial Commissioner held 
that the permission of the husband was not 
necessary in the case of Jain widow adopt- 
ing a son. This decision was affirmed by 
(3) 1 A 688; 5 I A 87; 3 Suther 529; 3 Sar, 807; 6 N W 
P HOR 382(P ©). 

8 A 319; A W N 1886, 113. 
(45 29 A 495; 4 A L J 407; A W N 1907, 121. 
(5) 30 A 197; 5 AL J 200; A W N 1908, 79. 

(6) 32 A 247; 6 Ind. Cas, 272; 371 A 93; 14 0 WN 
515; 7 A L J 349; 12 Bom. L R 402; 11 C L J 454; 
8M LT3 20M L J 439; 0910) M W N 432 


PO. 
(7) 56 Ind, Cas. 65; AT R 1920 Nag. 164, 


Bhaktamara. 


1936 
their Lordships of the Privy Council in 
Sheokuwarbai v. Jiwraj, 61 Ind. Cas. 481 (8). 
Their Lordships held: ` 

“Among the Sitambari Jains the widow of a 
sonless Jain can legally adopt to him ason with- 
out any express or implied authority from her 
deceased nusband to make an adoption, and the 
adopted son may at the time of his adoption bea 
grown-up and married man. Theonly ceremony to 
the validity ofsuch an adoption is the giving and 
taking of the adopted son.” 

In avery recent case, F.A. No. 51 of 
1935, which was decided in this Court on 
April 10, 1935, adoption by a Jain widow 
without permission has been recognised. 
In 1889 the Calcutta High Court held in 
Manik Chand Golecha v. Jagat Settani 
Fran Kumari Bibi (9): 

“A widow of the Oswal [Jain sect can adopt a 
son without the express or implied authority of the 
husband.” i 

In 1899 the same High Court again in 
Harnath Prasad va Mandil Das (10) held: 

“Uponthe evidence in the case consisting partly 
of judicial decisions and partly of oral evidence 
the custom thata sonless Jaia widow was compe- 
tent to adopt a son to her husband without his 
permission orthe consent of his kinsmen was suffi- 
ciently established, and in this respect there was 
no material difference in the custom ofthe Agar- 
wal, Ohaniwal, Khandwal and Oswal sects of the 
Jains, and there was nothing to differentiate the 
Jains at Arrah from the Jains elsewhere.” 

In the Punjab also the same custom has 
been recognised. In Sunder Lal v. Baldeo 
Singh (11), it was held: 

“Tt is well settled that Jains of Delhiin pati- 
cular and Northern India in general are governed 
by the Hindu Law of the Mitakshara School, except 
in sofar asit maybe proved to have been modi- 
fied in any material particular by a well-established 
custom, Among the Jains of Delhithe Hindu Law 
has been varied to this extent: that in the mat:er 
of adopting a son to her deceased husband a 
widow need not possess express or implied authority 
from him, nor is ths consent of the kinsmen neces- 
sary forthe purpose. A sun validly adopted by a 
widow toher predeceased husbandis under Hindu 
Law like a son begottan on her by him and suc- 
ceeds not only to the self-acquired or separate pro- 
perty of the adoptive father, but takes also the 
latter's co-parcenary interest in the Jain Hindu 
family of which he was a member at the time 
of his death. The usage of the Jains relating to 
this matter is in accordance with Hindu Law.” 

It has been argued on behalf of the ap- 
pellants that the judicial decisions might 
be regarded as recognising a custom of 
the right of a Jain widow to adopt a 
son to her husband without her husband's 
authority or permission of his kinsmen 
only when she succeeds to the  self-ac- 


(8) 61 Ind. Cas. 481; A IR 1921 P C 77; (1920) M W 
N 627; 16 N L R 170; 2U PLR (P C) 161; 250 WN 
273 Œ O). 

(9) 17 G 518. 

(10) 270 379. 

(11) 14 Lah. 78; 138 Ind. Cas. 151; A IR 1932 Lah. 
. 428; 33 P L R 501; Ind. Rul. (1932) Lah, 413. 
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-quired property of her deceased husband 


The argument is based on the following 
observations of their Lordships of the 
Privy Council in Sheo Singh Rai v. 
Daleho (2), at p. 704*: 

These findings are’ thus stated in the judgment, 
and their Lordships entirely concur in them. 
Contrasting this evidence with that given by the 
independent witnesses examined under the several 
commissions, and having regard to the position 
which several of the Delhi witnesses hold as ex- 
pounders of the law of the sect, it cannot be 
doubted that the weight of evidence greatly prepon- 
derates in favour of the respondents. It appears 
to us that, so far as usage in this country ordi- 
narily admits of proof, it has been established that 
a sonless widow of a Saraogi Agarwal takes by 
the custom of the sect a very much larger dominion 
over theestate of her husband than is conceded by 
Hindu Law to the widows of orthodox Hindus; 
that she takes an absolute interest at least in the 
self-acquired property of her husband (and as we 
have said, it is not necessary for us to go further in 
this suit, for the property in suit was purchased 
by the widow out of selfacquired property of her 
husband); that she enjoys the right of adoption 
without the permission of her husband or the con- 
sent of his heirs; that a daughter's son may be 
adopted,and on adoption takes the place of a 
begotten son. It also appears proved by the more 
reliableevidence that on adoption the estate taken 
by the widow passes to the son as proprietor, she 
retaining a right in the guardianship of the adopt- 
ed son and the management of the property during 
the minority, and also aright toreceive during her 
life maintenance proportionate to the extent of the 
property and the social pesition of the family.” 


The argument is that the sentences: 


“That she takes an absolute interest atleast in 
the self-acquired preperty of her husband (and ag 
we have said, it is not necessary for us to 
go further in this suit, forthe property in 
suit was purchased by tne widow out of ` self- 
acquired property of the husband). 
and | 
“that she enjoys a right of adoption without the 
permission of her husband or the consent of his 
heirs” 


should be read together. On examination 
of the report of the judgment against 
which the appeal was preferred, in Sheo 
Singh Rai v. Dakho (2), it will be found that 
these two sentences record two separate 
customs and are not dependent on each 
other and cannot be read together ag 
connected with each other. The observa- 
tions made on p. 383} of the report will 
clearly show that each point was in reply 
to each of the separate questions framed 
by the High Court. In order to explain 
this it is necessary to refer tothe points 
in issue which were enquired into in the 
case. The issues which were framed by 
the Court would appear from the follow- 
ing passage on p. 385T : 

“The Jains haveno written Jaw of inheritance. 


“Page of T ATEJ] 
+ Pages of 6 N. W. P. H. O. R.—[Ed] 
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by inestigating the customs which prevail among 
them and for the ascertainment of those custums 
we think the Court below would exercise a wise 
discretion if it issued commissions for the ex- 
amination oftheleading members of the Jain 
community in the places in which they are said 
to be numerous and respectable, namely, Delhi, 
Muttra and Benares. The questions to be addressed 
to those gentlemen would be the following: ‘What 
interest does the widow take under Jain Law in 
the movable and immovable property of her 
deceased husband and does her interest differ in 
respect of the selfacquired property and the 
ancestral property of her husband ?'—‘Isa widow 
under Jain Law entitled to adopt a son without 
having received authority from her husband and 
without the consent of her husband’s brother ?'— 
‘May a widow adopt the son of her daughter ?'— 
‘By the adoption of her son, does the adopted 
son succeed as the heir ofthe widow or asthe heir 
of her deceased husband ?’—‘Has the adoption of a 
son by a widow any effect and if any, what effect, 
in limiting the interest which she takes in her 
husband's estate ?” 

So there isno foundation for the argu- 
ment that the custom recognized in Sheo 
Singh Rai v. Dakho (2), was in any way de- 
pendent on the nature of the property 
which the widow acquired in the estate of 
her deceased husband. The right of the 
widow to adopt without the permission 
of the husband and consent ofhis kins- 
men was recognized quite independently 
of the nature and extent of the widow's 
rights acquired by her in the estate of her 
deceased husband. The second question 
relaling to widow's power to adopt has no 
reference to the property and is quite 
general. Nota single case has been cited 
on behalf of the appellants in which the 
widow's right to adopt without the autho- 
rity of her husband or permission of his 
kinsmen was ever disputed or denied or 
not recognized in any case where the hus- 
band was possessed of ancestral properly 
to which the widow succeeded on his 
death. 

On the other hand, there are several 
cases in which even in the case of ances- 
tral property this right of the widow was 
established and recognized. In the ear- 
liest casein Maharaja Govind Nath Ray 
v. Gulab Chand (1),the property in dispute 
was ancestral. In both the Calcutta cases 
Manik Chand Golecha v. Jagat Settani 
Pran Kumari Bibi (9), and Harnath Prasad 
v. Mandil Das (10), also the properties in 
dispute were ancestral. An adoption made 
by a widow without the authority of her 
husband was recognized in the family of 
the parties themselves. A suit was brought 
in 1903 (Suit No. 213 of 1903) by Manohar 
Lal, scn of Kedar Nath, brother of Banarsi 
Das, plaintiff No. 1, and Badri Das for 
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Partition of the family property: He- 
claimed one-third share in the property. 
Nahar Singh had five sons, Banarsi Das,’ 
Ajcdhya, Ganeshi Lal, Kedar Nath and 
Badri Das. At the time of the suit Ganeshi’ 
Lal and Ajodhya had died. Ajodhya’s 
widow Musammat Chameli had adopted 
Mitter Sen. The plaintiffs didnot dispute 
his adoption. Ganeshi Lals widow Mu- 
sammat Kishan Dei, had adopted Banarsi 
Das's son Mulchand. Mulchand's adoption 
was disputed by Manohar Lal. Manohar Lal 
claimed one-third share in the whole 
property. 

On behalf of the defendants Mulchand's. 
ajJoption was set up and it was contended 
that Musammat Beno, widow of Nahar 
Singh, was entitled to’ one share and 
Mulchand was entitled to one and conse- 
quently the plaintiff's share was not one- 
third but one-ifth. The learned Subordinate 
Judge held that Mulchand had been 
adopted by Musammat Kishan Dei without 
her husband’s permission : vide judgment 
Ex. B, dated November 7, 1903, printed 
on p.141 ofthe paper book. The learned 
Subordinate Judge held that the plaintiff's 
share was one-fifth. Being dissatisfied 
with this judgment Manohar Lal appealed 
to the High Court where the validity of 
Mulchana’s adoption was contested merely 
on the ground that the adoption of a mar- 
tied man was not valid under the law 
and custom prevailing amongst the Jain 
community. Jf there had been no custom 
entitling a widow to adopt a son toher 
husband without the husband’s authority 
or permission of his kismen, the validity 
of the adoption must have been contested 
on the ground of want of permission, 
specially when the learned Subordinate 
Judge had held that the adoption had been 
made by the widow without the permis- 
sion of her husband. The decision of the 
High Court is printed cn p. 157 of the 
paper-book and is also reported in Manohar 
Lalv. Banarsi Das (4), referred to above. 

Adoption and succession are two distinct 
matters and so are the rules which govern 
them. An adoption may be made even 
when theremay be no question of any 
succession. There is no reason for making 
any distinction in the custom in cases 
where the widow succeeds to the self- 
acquired property and ancestral property 
of her husband. The nature of the pro- 
perty, t.e. whether it is self-acquired or 
ancestral, would affect the rights which 
the widow would acquire in it but not 
the widow's right of adoption. The adopt- 


Duat ~ 
“1936 
.ed son does not succeed to the property 
‘through the widow but succeeds through 
ihe adoptive father having the same status 
‘as that of anatural born son begotten 
by the husband on his adopting widow. 

An adoption would be either valid or 
invalid, butit cannot be partly valid and 
partly invalid. It has been argued on be- 
half of the appellants that where a widow 
possesses both self-acquired and ancestral 
property of her husband, the widow might 
‘adopt without authority of her husband, 
but the adoption would be valid only in 
respect of the self-acquired property of 
the husband. This argument is wholly 
untenable because the adoption is not 
made with regardto property. The adop- 
‘tion confers on the adopted son all the 
rights of a natural born son begotten on 
the adopting widow. by her deceased hus- 
band and he succeeds to all the property, 
ancestral as well as self-acquired, of his 
‘adoplive father. The question of the 
rights of the adopted son was considered 
in Sheo Singh Raiv. Dakho (2). One of 
the questions referred for enquiry by the 
High Court was : 

. “By the adoption of her son dces the adopted 
son succeed as the heir of the widow or as the 
heir of her deceased husband” ? 

The finding of the High Court on this 
point, which was confirmed by their 
Lordships of the Privy Council was: 

: “That a daugther’s son may be adopted and on 
adoption takes the place of a begotten son ;” vide 
p: 704* 

. The same point . was - considered in 
Harnath Prasad v. Mandil Das (10), where 
it was observed : 

“Whether ‘she took an absolute or qualified 
estate, the evidence is uniform that the adopted son 
acquires the same right to the property as her 
husband had although there is some slight differ- 


ence of opinion as to the extent of the control 
which she may retain over it” | -> 

. In Kapur Chand v. Narinjan Lal (12), 
the Punjab Chief Court also considered 
the rights ofa son adopted by a Jain 
widow. It was held: 

“A valid adoption by a widow to her husband 
has the effect of placing the adopted son in the 
position which he would have occupied had he 
been adopted by that husband or been a posthu- 
mous child of that husband and that the adopted 
son must bereceived into the joint family partner- 
ship on adoption and is entitled to all the rights 
of an ordinary member of that partnership which 
has continued to exist in spite of the death ofthe 
deceased partner. The adoption was valid andhad 
the effect uf vesting in the adopted son the share 
of the deceased in the joint family property cf 
every description.” 

The Lahore High Court again held in 

(12) 20 P R 1897, : 

*Pagoofl A [Ha] 
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Sunder Lal v. Baldeo Singh (11), referred 
to above : 

“A son validly adopted by a widow to her 
predeceased husband is under Hindu Law like a 
son begotten on her by him and succeeds not only 
to the self-acquired or separate property of the 
adoptive father, but takes also the latter's co-par- 
cenary : interest in the joint Hindu family of which 
he was a member at the time of his death,” 

As already stated, Jains are governed by 
the Hindu Law of adoption, except in the 
matters of (1) authority for. adoption, (2) 
restrictions as io the adoptee's qualifica- 
tions, and (3) religious ceremonies: Lakhmi 
Chand v. Gatto Bai (3), referred to above. 
Among them there is no restriction as to 
the adoption of an only son or a daughter's 
son or sister’sson or a married man and 
no religious ceremonies are necessary. In 
all other matters the Hindu Law of 
adoption applies to them. Under the Hindu 
Law the adopted son becomes for all pur- 
poses the son of his father and his rights 
unless curtailed by express texts are in 
every respect the same as those ofa 
natural born son. The only express text by 
which the heritable rights of an adopted 
son are “contracted” refers to the case of 
his sharing the heritage with an after- 
born natural ({aurasa) son. Rajkumar 
Sarvadhikari states in his lectures on Hindu 
Law atp. 557: 


“In every other instance the adopted son and 
the son of the body stand exactly on the same 
position,” : 

An adopted son is the continuator of 
his adoptive father’s line exactly as an 
aurasa son, and an adoption, so far as the 
continuity of the line is concerned, has a 
retrospective effect; whenever the adop- 
tion may be made there is no hiatus in 
the continuity of the line: Pratap Singh 
Shivsing V. Agarsinghji Rajasangji (13) at 
pP. 792*..There is no authority for the 
propesition that a son adopted by a Jain 
widow has restricted rights of inheritance. 
On the other hand, the cases cited above 
would show that he has the same rights 
as a natural born son has. The right of 
the widow to make an adoption does not 
depend on the nature and character of tho 
estate to which she succeeds from her 
husband. In Pratap Singh Shivsing v, 
Agarsinghji Rajasangji (13), referred to 
above, at p. 793* their Lordships of the 
Privy Council observed: 


(13) 43 B 778; 50 Ind. Cas, 457; A IR 1918PC 192; 
46 IA 97; 36MLd511;17 A L J 522; 21 Bom. LE 
496; 1 U PL R(P C) 39; (1919) MW N 313; 10 L W 
339; 24 C W_N 57; 27M LT47(PO). 
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_ The right of the widow to make an adoption 
is not dependent on her inheriting, as a Hindu 
female owner, her husband’s estate. She can ex- 
ercise the power, so long as it is not exhausted 
or extinguished, even though the property was not 
vested in her. . 

In Harnath Prasad v. Mandil Das (10), 
referred to above, at p. 393* it was observed: 

There is in the evidence no reason for drawing 
any distinction between ancestral and self-acquired 
property, and we see no ground for distinction. 
We do not, however, consider that the two customs 
must stand or fall together. They seem to us 
quite independent. The custom by which the widow 
can adopt without her husband’s permission does 
not in any way depend upon the nature of the 
estate which she takes from her husband. Whether 
she took an absolute or qualified estate, the evi- 
dence is uniform that the adopted son acquires 
the same right to the property as her husband had, 
although there is some slight difference of opinion 
as to the extent of the control which she may retain 
over it. 

It may also be observed here that defend- 
ant No. 2, the widow, has succeeded to 
both the ancestral and self-acquired property 
of her husband, As already stated, a suit 
(No. 213 of 1903) for partition was brought by 
Manohar Lal. One-fifth share was given 
to Musammat Beno. Before the final decree 
could be prepared Musammat Beno died. 
Badri Das claimed two-fifths share, one 


fifth allotted to him as his own share and’ 


one-fifth share of his mother, Musammat 
Beno, under an oral will. The final decree 
was prepared on June 18,1909, which is 
printed on pp. 173 to 281. Musammat 
Beno’s share was allotted to Badri Das as 
claimed by him under her oral will, as 
would appear from the following, printed 
at p. 198: 

“Under her oral will Lala Badri Das, defendant, 
is the exclusive owner (of her estate). Hence her 
share has been allotted to Lala Badri Das.” 

At the time of the decree according io 
the decision in Sri Pal Rai v. Surajbali (14) 
the share which was taken by the mother 
in a joint Hindu family upon partition of 
the family property was regarded as her 
stridhan which she was capable of alie- 
nating at her pleasure, and probably 
under this conception of the law as it 
then was understood, the property was 
conveyed to Badri Das by Musammat 
Beno under an oral will. Subsequently 
jn 1911 their Lordships of the Privy Coun- 
cil held in Debi Mangal Prasad Singh v., 
Mahadeo Prasad Singh (15): 

“according to the Mitakshara there is no substan- 
tial difference in principle between a woman's prop- 

(14) 24 A 82. 

(15) 34 A 234; 14 Ind. Cas. 1000;9 AL J 263;11 M 
LT 217;16 C W N 409; (1912) M W N 324; 14 Bom. 
mw 15 O0 L J 344; 22 M L J 462; 391 A 121 
(P O). 

*Page of 27 0.—[Ed.] 
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erty acquired by inheritance and that acquired by 
partition. Therefore the share which ths mother 
in a joint family obtains after the death of the father 
on partition of joint family property between the 
mother and the son is not her stridhan but is 
given for her maintenance and on her death it 
devolves; upon the heir of her husband and not 
upon her own heir.” 

So whether it may be looked at from 
the point of view of the decision in Sri Pal 
Rai v. Surajbali (14) or the decision in Debi 
Mangal Prasad Singh v, Mahadeo Prasad 
Singh (15), the whole of the one-fifth share 
which was acquired by Badri Das over 
and above his one-fifth share which he 
got in his own right cannot be regarded 
as his ancestral property but was his self- 
acquired property. He got it under an oral 
will from Musammat Beno who had no right 
to dispose of it by will. JTour-fifths of 
this one-fifth share should have gone to 
the other heirs. This four-fifths share 
which remained with Badri Das became his 
self-acquired property. 

The next point that arises for conasidera- 
tion is whether in the absence of oral evi- 
dence it can be held in this case on the 
basis of the judicial decisions referred to 
above that the custem exists. A custom 
that has been repeatedly brought to the 
notice of the Courts and has been re- 
cognised by them regularly ina series of 
cases attains the force of law and it is 
no longer necessary to assert and prove it. 
In Jadu Lal Sahu v. Janki Koer (16,, the 
question was whether the plaintiffs who 
urged as Hindus were entitled to a right 
of pre-emption under Muhammadan Law 
under a custom prevailing in Bihar. This 
custom had been recognised in Fakir 
Rawot v. Emambaksh (17.) Their Lord- 
ships of the Privy Council observed in 
Jadu Lal Sahw v. Janki Kuer (16) at 

922 *: 

“In Fakir Rawot v. Emambaksh (17), a Full Bench 
of the High Court of Bengal gave judicial re- 
cognition to the existence of ths right of pre- 
emption among the Hindus of Bihar... In their 
Lordships’ judgment the decision in Fakir Rawot 
v. Emambaksh (17) 15 conclusive on the point raised 
on behalf of the defendants.” ; 

In Gangadhara Ramo Rao v. Rajah of 
Pittapur (18) at p. 785, their Lordships of 
the Privy Council observed : 

(16) 39 © 915; 15 Ind. Cas 659; 391 A101; 16 OW 
N 553; 11M L T 361; (1912) M W N 486;15 CLUJ 
483; 9 A LJ 526; 14 Bom. L R 436; 23M Ld 28 
@ ©). 

(17) B LR Sup. Vol. 35. 

(18) 41 M 778; 47 Ind. Cas 351; AI R 1918 PC 8l; 
45 I A 148; 35M L J 392;2: M L T 276,16 ALJ 
833; 22 C L J428; 5P L W 287; 20 Bom. L R 1056; 23 
C W N 173; (1918) M W N 922 (PO. 

*Page of 39 O.—[Ed,] 
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“No attempt has been, as already stated, made 
by the plaintiff to prove any special custcm in this 
gaminaart, -That by itself in the case of some 
claims would not be fatal. When a custom or 
usage, whether in regerd to a tenure or a contract 
or a family right, is repeatedly brought to the 
notice of the Courts cf a country, the Courts may 
hold that custom or usage to be introduced into 
the law without the necessity of proof in each in- 
dividual case.” : 

As will appear from the cases referred 
to above, the custom under which a Jain 
widow’ can adopt a son to her husband 
without her husband’s authority or per- 
mission of his kinsmen has been recognis- 
ed by judicial decisions since 1833 in 


different parts of the country, that is 
Bengal, Central. Provinces, United Pro- 
vinces and the Punjab. In our opinion, 


these decisions are sufficient to hold in 
this case the existence of the custom, and 
it isno longer necessary to prove it in each 
case by oral evidence. 

The validity of the adoption has also 
been contested though not seriously on the 
ground of the execution of the deed of 
agreement under which defendant No. 2 
is to remain in possession of the property 
during her life-time. The agreement is 
valid and does not affect the validity of 
the adoption. At one time it was ques- 
tionable whether the natural guardian of 

. the adopted son could enter into any 
agreement with the adopting widow so as 
to bind the adopted scn. The matter has 
been conclusively decided by their Lord- 
ships of the Privy Council in Krishna- 
murtht. Ayyar v. Krishnamurthi Ayyar 
(19). Their Lordships observe at pp. 263 
and 264*: 

“It will be seen from these views that in their 
Lordships’ opinion the only ground on which such 
arrangement can be sanctioned is custom. They are 
of opinion that theie is such a consensus of deci- 
sions in the casee with the exception of the case 
in Jagannadha v. Papamma (20), that they. are 
fairly entitled to come to the conclusion that custom 
has sanctioned such arrangements in so faras they 
regulate the right of the widow as against the 
adopted son. It seems part of the custom that one 
sine qua non of such an arrangement should be 
the consent of the natural father. But 
if this is looked at narrowly, it is only because 
it is a part of the custom that it is either here 
or there. This leads to the remark that there is a good 
deal of looseness in the discussions in the judg- 
ments as to reasonableness. Some look at it from 
the point of view of whether, in view of the adop- 
tion only being granted on condition of the arrange- 
ment, this is, in the circumstances, reasonable for 
the boy. It would seem that it might well be 

(19) 54 I A 248; 101 Ind. Cas. 779; AIR 1927P GC 
139; 50M 508; 29 Bom. L R 969; 53M LJ 57;45C L 
J 620;4 OWN 621; 31 O W N 910; 261 W 186; 
(1927) M W N 469; 39 M L T 52 @ O), 

(20) 16 M 400. 
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assumed that if a natural father consented to give 
his son in adoption, he would only do it if it 
were reasonable, i. e, for the boy's benefit in the 
circumstances. Others lock at it from the point of 
view whether the adoption will put the boy in a 
reasonable position, 7. e. not subject him to the 
duties of a son to do worship for his adoptive 
father without giving him sufficient advantages to en- 
able him to do so. But the consensus of judgments 
seems to solve these two questions in this way 
namely: that the consent of the natural father 


-shows that it is for the advantage of the boy, and 


that the mere postponement of his interest to the 
widow's interest, even though it should be one 
extending to a life interest in the whole property 
is not incompatible with his position as a son. 
Their Lordships are, therefore, prepared to hold that 
custom sanctions such arrangements.” 

The appellants have not shown any 
corrupt or capricious motive on the part 
of the defendant No. 2 in making the 
adoption. The plea is based on the follow- 
ing passage in the Collector of Madura v. 
Moottoo Ramalinga Sathupathy (21) on 
pa 442: ; 

“All that can be said is that there should be 
such evidence of the assent of kinsmen as suffices 
to show that the act is done by the widow in the 
proper and bona fide performance of a religious 
duty, and neither capriciously nor from a corrupt 
motive.” 

What was meant by this passage has 
been explained by their Lordships in Rajah 
Vellanki Venkata Krishna Row v. Venkata 
Rama Lakshmi Narsayya (22) at p. 13 f: 

“This being so, is there any ground for the ap- 
plication which the High Court has made of. a 
particular passage in the judgment in Collector of 
Madura v. Moottoo Ramalinga Sathupathy (23). 
The passage in question perhaps ig not so clear 
as it might have been made. The committee, how- 
ever, was dealing with the nature of the authority 
of the kinsmen that was required. After dealing 
with the vexata quaestio which does not arise in this 
case, whether such an.adoption can be made with 
the assent of one or more sapindas in the case of 
joint family property, they proceeded to consider 
what assent would be sufficient in the case of sepa- 
rate property; and after stating that the authority 
of a father-in-law would probably be sufficient, they 
said: ‘It is not easy to lay down an inflexible 
1ule for the case’ in which no father-in-law is in 
existence. Every such case must depend upon the 
circumstances of the family. All that can be said 
is that there should be such evidence, not, be it 
observed, of the widow's motives but ‘of the assent 
of kinsmen as suffices to show that the act iz done 
by the widow in the proper and bona fide per- 
formance ofa religious duty, and neither capriciously 
nor from a corrupt motive. In this case no issue 
raises the question that the consents were purchased 
and not bona fide attained.’ 

Their Lordships think it would be very 
dangerous to introduce into the consideration of 
these cases of adoption nice questions as to the 
particular motives operating on the mind of the 
widow, and that all which this committee in the 

(21) 12M IA 397; 10 W R17;2 Sar. 361; 2 Suther 
135 (P 0). 

(22) 1 M 174; 4 I A 1;26 W R21; 3 Sar. 669. 
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former case intended to lay down was, that there 
should be such proof of assent on the part of the 
sapindas as should be sufficient to support the in- 
ference that the adoption was made hy the widow 
not from capricious or corrupt motives, or in order 
to defeat the interest of this or that sapinda, but 
upon a fair consideration by what may be called 
a family council, of the expediency of substituting 
an heir by adoption to the deceased husband.” 

These cases are not applicable to the 
cases where no consent of kinsmen is 
required and no family council need be 
called or consulted. Whenever a widow 
has in herself full and free power to adopt 
without any person's permission, any in- 
quiry into her motives must be irrelevant, 
for her action is that of a person who 
does what -she has the right to do. The 
mere fact that the adoption puts an end 
to the expectations of the persons who 
would have succeeded to the property if 
no adoption had -been made is not suff- 
cient to constitute a corrupt or capricious 
motive as this result is bound to arise in 
each case of an adoption. The fact that 
adoption has in fact been made has not 
been challenged. We agree with the 
learned Subordinate Judge and hold that 
the adoption in question is valid. There 
is no force in the appeal. It is, therefore, 
ordered thatthe appeal be dismissed with 
costs. 

N. Appeal dismissed. 


LAHORE HIGH COURT 
Criminal Appeal No. 1390 of 1935 
February 24, 1936 
Appison AND ABDUL RASHID, JJ. 
NURA AND ANOTHER— CONVIOTS— 
APPELLANTS 

, VETSUS 

_ EMPEROR—Opposite PARTY 
Criminal trial—-Benefit of doubt—Murder—Con- 
viction, if can be based on statement of one witness 
only when rest of the evidence has to be rejected— 

Benefit of doubt should be given io accused, 
- Ina murder case where all evidence except the 
statement of one witness has tobe rejected, the ac- 
cused should not be convicted on the solitary state- 
ment of this witness but should be given the benefit 


of doubt. 
Cr. A. from the order of the Sessions 


Judge, Ludhiana, dated December 4, 1935. 

Messrs. Abdul Haye and Nazar Moham- 
mad, for the Appellants. 

Mr. V. N. Shethi, for the Crown. 

Addison, J.—Nura Gujjar of Ghalib 
Kalan and Nura Teli of Gura have been 
sentenced to death, subject to confirma- 
tion by this Court, under the provisions of 
s. 302, Indian Penal Code, for the murder 
of Ata Mohammad, Teli of Gura, on August 
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10, 1935, in the early morning. Alia, the 
father of Nura Teli, was killed in a fight 
some four years ago. The deceased Ata 
Mohammad and certain others were sen- 
tenced to various terms of imprisonment 
under the provisions of s. 304, Indian Penal 
Code, for this offence, but were acquitted 
on appeal. Nura Teli was later convicted in 
a case under the Arms Act and was impri- 
soned. He, however, had come out of jail 
about a month before the date of this mur- 
der. Nura Gujjar is alleged to be a friend 
of Nura Teli, though he lives in another 
Village. The case for the prosecution is 
that Ata Mohammad was going to village - 
Birak that morning to sell some oil when he 
was altacked by the two appellants and one 
Jiwana, brother of Nura Teli. He died in 
hospital that night or rather in the very early 
morning of August 11. There is no doubt 
that the offence was murder, the injuries 
on the deceased indicating that the assail- 
ants must have meant to kill him. Jiwana 
was acquitted by the Sessions Judge and 
the question is waether there is sufficient 
evidence to maintain the convictions against 
the two appellants. 

The injured man was taken to the hos- 
pital at Jagraon and the Assistant Surgeon 
there attended tohim. He told the Assist- 
ant Surgeon that he had been beaten by - 
the two appellants and Jiwana. The As- 
sistant Surgeon sent for the Naib Tehsil- 
dar, who was a Magistrate, Third Class, to 
record his statement, as he wasin danger 
of death. Before the Magistrate the injured 
man named the same three persons as his 
assailants. According to the prosecution 
witnesses, Ata Mohammad did not name 
Jiwana in the first instance, while the two 
eye-witnesses have also stated ihat there 
were only two men. It must, therefore, be 
held that the dying declaration of Ata 
Mohammad is not a true statement so that 
little value can be attached to it. Certain 
witnesses have stated that the injurned 
man told them shortly afler the occurrance 
that he had been attacked by the two 
Nuras, namely Nura cf Ghalib and Nura 
of Gura. The evidence of these witnesses, 
however, is not very consistent. Bachin 
Singh lambardar (P. W. No. 6) stated that 
the injured man told him at the village 
gate, wken he was being carried to the 
hospital, that he had been beaten by Nura 
of Ghalib and Nura of Gura. Similarly, 
Musammat Akki, the mother of the deceased: 


(P. W. No. 8), has stated that these two 


were named by her son. Alia, 


11), has 


persons 


father of the deceased, (P. W. No, 
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given similar evidence, but his statement 
must certainly be rejected as it has been 
established that before the Committing 
Magistrate he admitted that his son was 
unconscious when he reached the spot. 
Dharm Singh lambardar (P. W. No. 9) 
only heard the deceased say that the 
two Nuras had beaten. him. Ralia (P. W. 
No. 7), chowkidar, made a statement 
similar to that of Dharm Singh. This is 
not very definite and is not sufficient to 
identify the two appellants. Lastly, Wali 
Mohammad (P. W. No. 12) stated that he 
heard the deceased say that Nura of Ghalib 


_ and Nura of Gura had beaten him, but he is - 


discredited as he stated before the Commit- 
ting Magistrate that the injured man had no 
talk with him. Such being the evidence as re- 
gards the statement ofthe deceased imme- 
diately after the occurrence, it must be held 
to be unreliable and for this reason must be 
rejected. ` 
There are two persons alleged to have 
been eye-witnesses namely Ralla Singh 
and Dewa Singh (P. Ws. Nos. 3 and 4). Dewa 
Singh was nearest to the deceased at the 
time he was attacked. His evidence is that 
he saw two men assaulting him, bus he could 
not identify whe they were as their backs 
were towards him. There are clear indica- 
tions that this witnesshas been won over. 
At the same time, he - did not implicate the 
two appellants. Ralla Singh was undoubt- 
edly there as this is admitted by the other 
witness Dewa Singh, but he was farther off 


than Dewa Singh. His evidence is that- 


Nura of Gura and Nura of Ghalib were the 
persons who killed the deceased. This is, 
in fact, the solitary statement implicating 
them, and the question is whether it is 
sufficient on which to base the convictions 
of the appellants. In a case like this, where 
the rest of the evidence has to be rejected, 
it would be the more ‘prudent course to give 
the appellanis the -benefit of the doubt, 
IKor the reasons given, we accept the appeal 
and set aside the convictions and sentences 
of the appellants. 
N. Appeal accepted. 





LAHORE HIGH COURT 
- Criminal Revision No. 1173 of 1935 
October 2, 1935 
AGHA HAIDAR, J. 
MASTER ZODPA— PETITIONER 
VETSUS 
EMPEROR--Opposite PARTY. 
Criminal Procedure Code (Act V of 1898), s. 476- 
B—Complaint filed and prosecution ordered by try- 
ing Magistrate—Appeal, if liesPenal Code (Act 
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XLV of 1860), ss. 211, 193—Mere fact of giving 
evidenze alone, if amounts to institution of prosced- 
ings—Evidence—Hearsay evidence, if can form basis 
of criminal prosecution under s. 193. 

An appeal lies under s. 476-B, Criminal- Procedure 
Code when a complaint has been filed and prosscu- 
tion has been ordered by the trying Magistrate. 
Thiraj v. Emperor (2)and Emperor v. Ram Prasad 
(3), relied on. Satto v. Emperor (1), not followed. 

The mere fact of giving evidences alone cannot 
by any stretch of reasoning be tantamount to the 
institution of proceedings within the meaning of 
s. 211, Penal Code, 

When the evidence is hearsay evidence, a Magis- 
trate should not record it, and if under a mistake of 
law he records it, such evidence cannot form the 
basis of a criminal prosecution. Chedi v, Emperor 
(4), relied on. 

Messrs. Mehr Chand Sud, Diwan Chand 
Saini and Qabul Chand, for the Petitioner. 

Mr. Nazir Hussain, for the Crown. 

Order.—Four persons, namely Thakur 
Mangal Chand, Khushal Chand, Pritri 
Chand and Gendenangchug, were placed 
before the District Magistrate, Kangra, be- 
ing charged with the murder of one T’sondrui. 
The Magistrate recorded a volume of evi- 
dence and in the end came to the conclu- 
sion that the story for the prosecution which 
was based entirely on the statements of 
Munshi Seje Ram and Master Zodpa has 
not been corroborated and clearly led to 
the presumption that a conspiracy existed 
between Munshi Saje Ram and Master 
Zodpa to fabricate a false charge of murder 
against the foar accused. The four ac- 
cused were accordingly discharged and the 
learned District Magistrate taking action 
under s. 476, Criminal Procedure Code, 
ordered that complaints be filed against 
Master Zodpa and Munshi Saje Ram under 
ss. 193-194, Penal Code, in respect of the’ 
statements made by them on solemn affirma- 
tion on June 24 and 25, 1935, in the Court 
of the learned Additional District Magis- 
trate, Kangra. He further directed that 
a complaint be filed in the Court of the 
learned Additional District Magistrate, 
Kangra, at Dharamsala, against Master 
Zodpa and Munshi Saje Ram under s. 211, 
Penal Code. Against these orders three 
separate appeals were filed before the 
learned Sessions Judge who held that since 
the complaint had been filed at the in- 
stance ofthe trying Magistrate, therefore, 
no appeal lay to him. He relied upon a 
Single Judge (Zafar Ali, J.) decision of 
this Court reported in Satto v. Emperor 
(1). That case undoubtedly supported the 
view of the learned Sessions Judge. Itis un- 
fortunate, however, that the learned Sessions 
Judge was not aware of the later decision 
eat I R 1929 Lah. 9; 113 Ind, Cas, 587; 30 Cr, 
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of this Court. In Thiraj v. Emperor (2) 
there was a difference of opinion on this 
point between Zafar Ali, J. and Bhide, J. 
On areference to the third Judge (Broad- 
way, J.) it was definilely held that the 
view held by Zafar Ali, J. was erroneous 
and that an appeal lay under s. 476-B, 
when a complaint has been filed and pro- 
seculion has been ordered by the trying 
Magistrate ; vide also Emperor v. Ram 
Prasid (3). In this view of the matter 
the order of the learned Sessions Judge 
holding that the appeal did not lie to him 
was erroneous. I accordingly set aside the 
order of the learned Sessions J udge and 
hold that he could entertain the appeal. 

As the merits cf the case were not gone 
into by the learned Sessions Judge, I have 
gone through the record and have heard 
Counsel for the parties. Saje Ram's state- 
ments before the learned District Magis- 
trate is not only hearsay but it is hearsay 
upon hearsay, being evidence which reach- 
ed Saje Ram third hand or even fourth 
hand. He did not see anything with his 
own eye and did not hear anthing con- 
nected with the act of murder. In tact he 
had no perception of the crime in any way. 
He merely stated what he had heard from 
other persons who had heard in their turn 
from some other persons and soon. The 
whole evidence, therefore, was hearsay and 
a Magistrate exercising proper judgment 
should not have recorded it and, even if 
under a mistake of law he recorded it, 
such evidence cannot form the basis of a 
criminal prosecution. The law on the sub- 
ject is very clearly laid down in a judg- 
ment of a very experienced and learned 
Judge of the Allahabad- Hight Court in 
Chedi v. Emperor (4). The headnote brings 
out the point quite clearly. Itruns as fol- 
lows : 

“A hearsay statement should not be recorded by 
a Magistrate while recording the deposition of a 
witness. If such a statement is recorded, it cannot 


be made subject of prosecution under s. 193, Indian 
Penal Code,” 


The same line of reasoning applies to 
the case of Master Zodpa who also did not 
depose that ke saw or heard anything con- 
nected with the act of murder. According 
to him he received certain information 
from some other persons. It is also hearsay 
and cannot be the basis of a prosecution 

@) 11 Lah, 55; 119 Ind, Cas. 265; AI R 1929 Lah. 
641; (1929) Cr. Cas. 205; 30 Cr. L J 1019; Ind, Rul. 
(1929) Lah. 857; 3L PLR 464. 

(3) 52 A 79; 120 Ind. Cas, 113; A IR 1929 All. 


899; (1929) Cr. Cas. 491; (1930) A L J 203; Ind. Rul, 
(1930) AL 1 


"(91T A L J 618; 6 Ind, Cas, 390; 11 Or, Ld 351. 
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under s. 193, Indian Penal Code. The 
preceedings taken under s. 476, Criminal 
Preecdure Ccde, in respect of s. 211, 
Indien Penal Code, are based upon grounds 
which ale still more flimsy. So far as I 
have been eble to ascertain from the 
record, the two witnesses, namely, Saje Ram 
and Zodpa, did not initiate any proceed- 
ings. In fact the information was conveyed 
to the Disirict Magistrate by one Rev. 
Asboe and he may perhaps be treated as 
the person who initiated proceedings or at 
any rate moved the machinery of law 
against the four accused persons. His 
case, however, is not before me and I refrain 
from expressing any definite opinion as to 
his culpability. The two witnesses, Saje 
Ram and Zodpa, merely gave evidence. 
The mere fact of giving evidence alone 
cannot by any stretch of reasoning be 
tantamount to the institution of proceed- 
ings within the Meaning of s. 21], In- 
dian Penal Code. No authority has been 
cited to me by the learned Grown Coun- 
sel that a witness who gives evidence 
which we would assume for the sake of 
argument to be false, makes hjm liable not 
only under s. 193, Indian Penal Code, but 
also under s. 211 of the Code. 

On this question also the authority of 
Chedi v. Emperor (4) is helpful, the ob- 
servations at p. 621* showing that in cir- 
cumstances like those of the present case, 
s. 211 would have no application. From. 
whichever point of view the matter is 


. looked at, the complaint cannot be filed 


against the accused persons either under 
ss. 193-194 ors. 211, Indian Penal Code. 
I have read and re-read the statements of 
the two witnesses and the order of dis- 
charge dated July 13, 1935, end I am satisfi- 
ed in my mind that no useful purpose 
would be served if the two petitioners are 
prosecuted and tke chances of conviction 
are extremely remote if not actually non- 
existent. J, therefore, allow the Petitions 
for revision and seb aside the order of the 
Sessions Judge as well as of the District 
Magistrate who took proceedings under 
s. 476, Criminal Procedure Code. The peti- 
tioners, I understand, are on bail; they need 
not surrender to their bail bonds. 

N. Petitions allowed, 

*Page of 7A. L J.—TEd,] 
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ALLAHABAD HIGH COURT 
Civil Revision Application No. 448 of 1935 
February 26, 1936 
ALLSOP, J. 
Musammat JAFRI BEGAM AND ANOTHER 
—DEFENDANTS—APPLICANTS 
versus 
ASGHAR ALI KHAN-—PLAINTIFF— 
Opposits Party 

Civil Prosedure Code (Act V of 1903), 0. XVII, 
r. 2, Expl., O. IX, rr. 8, I—Dismissal of suit where 
Expl. to O. XVII, r. 2 applies—Suit, if to be deemed 
to be decided on merits—Remedy of aggrieved party— 
Appeal not filed—Application” under O. IX, r. 9, 
granted—Revision—Interference, when proper. 

Where the explanation to O. XVII, r. 2, Civil Pro- 
cedure (ode, applies, the Court which dismisses 
a suit or passes a decree ex parte must be deemed 
to have been deciding the matter upon its merits 
and not acting merely under the provisionsof O. IX, 
1.9. A OCourt which passes an order which is substan- 
tially an order upon the merits cannot take away 
the aggrieved party's right of appeal as against a 
decreas merely by purporting to act under soms rule 
or order of the Uode of Civil Procedure and to pass 
an order which is not subject to appeal. 

Where the plaintiff's suit has been wrongly dis- 
missed for default under O. IX rr. 8, Civil Prucsdure 
Code and instead of filing an appeal, he files an 
application under O. IX, r. 9, and it is granted, 
and the opposite parties go in revision, if ths 
result of interference would be that the plaintiff 
would file an appeal against the order uf the trial 
Court dismissing his suit and would ask forin- 
dulgenes under the provisions of s. 5, Limitation Act, 
andit ig by no means certain that he would 
not succeedand that the matter would not be 
re-opened, then it would not be consonant with 
principles of justice to interfere in revision in such a 
case, 


C. R. App. from an order of the District 
Judge, Shahjahanpur, dated October 11, 
1935. 

Mr. L. N. Gupta, for the Applicants. 

Mr. M. Nasim and Begam Faruqi, for the 
Opposite Party. 


Order.—This is an application in revi- 
Sion made by the defendants to a suit 
which was instituted by one Asghar Ali 
Khan. In the first instance May 11, 1934, 
was fixed for the putting in of a written 
statement by the defendants. August 22, 
1934, was then fixed for final hearing. 
The case was adjourned from that date to 
November 20, 1934, because the Court had 
no time to deal with it. On November 20, 
1934, the presiding officer was on leave 
and the suit was adjourned to February 4, 


1935. On this date the presiding oficer, 


was again on leave and the suit was ad- 
journed to April 18, 1935. Before the hear- 
ing in February 4, 1935, the plaintiff had 
put in an application on January 24, 1935, 
paying that he was in Government ser- 


vice in Baluchistan and that he had to 
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reiurn fo duty and that he could not bs 
present on February 4. He asked tha. is 
statement might be recorded, but his ap- 
plication was rejected. However, as I have 
already mentioned, there was an adjourn- 
ment on February 4, because the presiding 
officer was not able to be present himself. 
Then on April 18, 1935, the plaintif was 
absent. Counsel on his behalf put in an 
application for adjournment, and that ap- 
plication was refused. The learned Munsif 
then proceeded to dismiss the suit for 
default. He also passed an order direct- 
ing that certain documents put in by the 
defendants should be returned to them as 
he was not going to consider the case 
upon its merits. The plaintiff made an 
application on April 29, 1935, under O. IX, 
r. 9, Civil Procedure Code, for setting aside 
the order dismissing the suit. Ths learned 
Munsif dismissed this application, bui 
there was an appeal to the District Judge 
and he set aside the Munsif's order and 
decided that the suit should be restored. 
Ib is against the order of the District 
Judge that the present applicalion is 
made. | 

It is urged that the crder dismissing the 
suit for default in the first instance was 
not an order passed under O, [X, r. 8, 
Civil Procedure Code, read with O. XVII, 
r. 2 of the same Code, but that it must 
be deemed to have been an order upon 
the merits. The explanation to O. XVII, 
r. 2, Civil Procedure Code, is perfectly 
clear, It says that no party shall be 
deemed to have failed to appear if he is 
either present or is represented in Court 
by an agent or Pleader though engaged 
only for the purpose of making an appli- 
cation. There is no doubt that the plain- 


‘tif was represented on April 18, 1935, by 


an agent or Pleader who made an appli- 
cation for an adjournment on his behalf. 
The plaintiff therefore could not be deemed 
not to have been present, that is, he could 
not be deemed to have failed to appear. 

It is obvious therefore that the provi- 
sions of O. XVII, r. 2, did not apply and 
it follows from that that it was not open 
to the learned Munsif to dismiss the suit 
under the provisions of O. IX, r. 9. In 
cases of this kind it may be, if the ad- 
journment was granted at the instance of 
the party concerned, that the provisions of 
O. XVI, r.3 may apply, but if the ad- 
journment isat the instance of the Court, 
the provisions of that rule would not apply 
and thé position would then be that the 
suit would proceed as though the party 
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concerned were piesent. In this case the 
Court should have proceeded as though the 
plaintiff wes present. The defendants had 
putin written statements. The Court should 
have seen what points were at issue be- 
tween the parties and what facis the 
plaintiff had to prove. If the burden of 
proof was upon the plaintiff, as in nearly 
all cases it would be, the Court should 
have said thatthe suit was dismissed be- 
cause the plaintiff had failed to discharge 
the burden which had been cast wpon him 
and had failed to justify the passing of a 
decree in his favour. This however was 
not done. It is obvious that the learned 
Munsif did not intend to decide the case 
upon its merits and didintend to dismiss 
it merely upon the ground that the 
plaintiff was not present, in other words, 
to dismiss it for default. The question then 
arises whether the remedy open to the 
aggrieved party, that is, to the plaintiff, 
was the remedy against the order as it 
stood ora remedy against the order as 
it should have been passed. In other words 
tlie question is whether the plaintiff's 
remedy was by wey ofan application under 
O. IX, r. 9, or by way of appeal against 
a decree. My attention has been drawn 
to the casein Ram Dulari v. Bhola (1), 
and to the cases in Baldeo Singh v. 
Chhaju Singh (2), and Manmohan Das v. 
Krishna Kant Malaviya (3). 

It is unnecessary for me to discuss these 
rulings in any detail, but I think it has 
been held by this Court that the remedy 
which is open toa plaintiff or a defendant 
in circumstances of the kind with which 
I am dealing is a remedy by way of 
appeal. In other words, it has been held 
where the explanation to O. XVII, r. 2 


applies, that the Court which dismisses a. 


suit or passes a decree ex parte must be 
deemed to have been deciding the matter 
upon its merits and not acting merely 
- under the provisions of O. IX, 1. 9. There 
is, of course, a possibility of arguing that 
the remedy should be that against the 
order as it. stands, but I think one -reply 
to this contention is that a Court which 
passes an order which is substantially an 
order upon the merits cannot take away 
the aggrieved party’s right of appeal as 
against a decree merely by purporting to 
act ‘under some rule or order of the Code 


(D (1935) A L J 724; 157 Ind. Cas 1021; A I R1935 
All. 398; 1935 A L R694;8 R A 219. 

(2) (1931) A L J 646; 133 Ind. Cas, 622; A IR 1931 
AIL 703; Ind. Rul. (1931) All. 7314. 

© oe) A L J 4; 144 Ind, Cas 141; AI R 1933 All, 
41; Ind, Rul, (1933) AJI, 384. 
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of Civil Procedure and to pass an order 
which is not subject to appeal. I should 
think, -therefcre, in this case that the pro- 
per remedy of the opposite party was to 
fiie an appeal against the decree and not 
to make an applicaticn under O. IN, r. 9. 
This conclusion, however, does not suffice 
finally to dispose of the matter before me. 
This is an application in revision and it 
is necessary to consider whether the merits 
of the dispule justify an interference by 
this Court. It is to be noticed that the 
applicant made no objection either in the 
Munsif’s Court or in the Court of appeal 
which decided the matter against him that 
there was any objection upon the ground 
of jurisdiction. This present dispute has 
been pending now for nearly a year and 
it was not till the question was raised in 
this Court thatthe parlies were at issue 
upon the point whether the plaintiff had. 
taken the right course or not. 

We have then further to consider what 
the position of the plaintiff was. His suit 
had been pending for a long time and had 
been adjourned again and again through 
no fault cf his. He was certainly_em- 
ployed in Government service in Balu- 
chistan and it must have been extremely 
inconvenient for him 10 have to come to 
Shahjahanpur time after time to be pre- 
sent at the hearing of the suit. The 
learned District Judge has, I think, taken 
a very fair view of the merits of the dis- 
pute between the parties. The result of 
his order is merely this: that the parties 
will have an opportunity of contesting the- 
real questions. at issue between them. If. 
I were to interfere in revision with the 
order of ‘the learned District Judge the 
result would probably be that the plaintiff 
would file an appeal against the order of 
the Mupsif dismissing his suit and would 
ask for indulgence under the provisions 
of s. 5, Limitation Act, and Lam by no 
means certain that he would not succeed 
and that the matter would not be re-opened. 
That being so, it seems to me that it 
would not be Consonant with principles 
of justice to interfere in revision in a 
matter of this kind. I therefore reject the 


application. In the circumstances the 
parties will pay their own costs. 
N. Application rejected. 
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f RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 6 of 1936 
May 21, 1936 
ROBERTS, C. J. AND BAGULEY, J. 
BANK or CHETTINAD, LTp.—APPELLANTS 
VETSUS 
KO TIN AND ANOTAER— RESPONDENTS. 

Res judicata—Insolvency proceedings—Court find- 
ing that creditor had relinquished his securitty—No 
appeal and order becoming conclusive—Question whe- 
ther security is relinquished, held res judicata— 
Provincial Insolvency Act (V of 1920), s. 33 (3)— 
Creditor, whether entitled to prove his debt after 
final discharge of insolvent—Interpretation of 
statuies—Words of section, must be given their mean- 


ing. 

It was found by the Court as a fact that the 
secured creditor had relinquished his security for 
the general benefit of the creditors, and there was 
no appeal against the order: 

Held, that the question whether the creditor had 
relinquished his security or not, was res judicata. 

Section 33 (3), Provincial Insolvency Act, prevents 
a creditor from proving his debt after the insolvent 
has been given a final discharge. 

If words of a section can be given a meaning 
they must be given that meaning and not be re- 
garded as purely superfluous verbiage. 


O. Misc. A. against an order of the Dis- 
trict Court, Myingyan, in Insolvency Case 
No. 7 of 1933. 

Mr. Kale, for the Appellants. 
rt Saw Taik Leong, for Respondent 

0. 2. 


Baguley, J.—This appeal arises out of an 
insolvency proceeding. The insolvent was 
Maung Lu Tin, and he filed his own ap- 
plication naming four creditcrs, U Po Hla, 
Ko Tin, the Bank of Chettinad and the 
M. O. P. R. Firm. He was duly adjudicat- 
ed insolvent and a schedule of creditors 
was drawn up on March 25, 1935, in which 
the debts of Ko Tin and the Bank of 
Chettinad only were mentioned. The other 
two creditors did not prove their debts. 
The Bank of Chettinad had a mortgage 
over two houses, and they mentioned this in 
their proof of debts. The amount due on the 
mortgage was Rs. 800 plus a certain amount 
of interest not stated. They also had a 
simple money decree for Rs. 450 with costs. 

The assets of the insolvent were three 
houses, two being the houses mortgaged 
to the Bank of Chettinad, and one other. 
A Receiver was appointed and each of these 
three houses was put up for sale apparently 
free from all encumbrances. The Bank 
asked the Court to set aside the sale of the 
properties which had been sold by the Re- 
ceiver under the orders of the Court because 
the two houses mortgaged to them had 
been sold free of their mortgage. The Bank 
asked that the sale of these two houses 
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should be set aside and they should be re- 
sold subject to their mortgage. The then 
District Judge in an order passed on 
March 25, 1935, held that under s. 17, Pro- 
vincial Insolvency Act, the Bank had re- 
linquished their security for the general 
benefit of the creditors and had proved their 
whole debt. He, therefore, declined to in- 
terfere with the sale held by the Receiver. 
The next step taken by the Bank was to 
ask that the whole of the sale proceeds of 
the two houses mortgaged to them might 
be made over to them because of their 
mortgage. At the same time the M. C. P. R. 


Firm sought to have their debt added to 


the schedule of debts, and the Bank also 
asked for payment to them of the whole of the 
sale proceeds of the house which was 
not mortgaged to them on the ground 
that they were the only creditors who had 
proved their debts. On November 11, 1935, 
the present District Judge passed an order 
dealing with these three points, and it is 
against this order that the present appeal 
has been filed. He found in the first place 
that the Bank of Chettinad were not entitl- 
ed to the full sale proceeds of the two houses 
mortgaged to them because they had re- 
linquished their mortgage. He found asa 
faci that Ko Tin had proved his debt and, 
therefore, was entitled to share in the assets. 
He also allowed the M. ©. P.R. Firm to 
prove their debt so as to share with the 
other creditors in the distribution of the 
assels. 

It seems quite clear with regard to the first 
point that the matter has been decided 
against the Bank by res judicata owing to 
the order passed by the former District 
Judge on March 25, 1935. Undoubtedly un- 
ders. 47 (2), Provincial Insolvency Act, a 
secured creditor may relinquish his security 
and prove the whole of his debt. On 
March 25, 1935, the District Judge found as 
a fact that the Bank had done so. This 
order may be right or may be wrong ; but 
it could have been appealed against, and 
was not appealed against, and it is now too 
late to appeal against the order of March 25, 
1935. The question, therefere, whether the 
Bank has relinquished its security, has been 
determined finally and conclusively against 
the Bank and cannot now be re-agitated. 

So far as the right of Ko Tinto share 
in the distribution of the assets is concern- 
ed, it is quite clear that Ko Tin did 
prove his debts und the debt due to 
him appears in the schedule of debts proved 
and the order of the District Judge on that 
point must be supported. The remaining 
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question of whether the M. C. P. R. Firm 
should be allowed {fo prove their debt is not 
s0 simple. What sppears to stand in the 
way of the firm being allowed to prove their 
debt now is the fact that on May 28, 1935, 
the insolvent was given a final order of dis- 
‘charge and the M. C.P. R. Firm did not 
apply for leave to prove their debt until Sep- 
tember 17, 1935. It is argued thats. 33 
(3), Provincial Insolvency Act, prevents a 
creditor applying forthe first time to be 
‘entered on the schedule after the insolvent 
has been discharged. The wording of the 
section runs: 

' “Any creditor of the insolvent may, at any time 
before the discharge of the insolvent, tender proof 
of debt and apply to the Court for an order direct- 
ing his name to be entered in the schedule..... 

The learned District Judge after quot- 
ing the relevant passage of the section 
states : 

“Nevertheless it has been judicially held that this 
provision does not render it obligatory upon a creditor 
to tender proof before the discharge of the insolvent. 
To hold otherwise would be inconsistent with the 
provisions of s, 63 of the Act.” 

Unfortunately the learned District Judge 
did not give any reference to any case in 
which this point has been held judicially. 


Section 63, to which he refers, isin Part 3. 


of the Act which deals with the administra- 
tion of property, under the sub-heading, 
which begins withs. 61, of “Distribution of 
Property.” The section runs as follows : 

“Any creditor who has not proved his debt before 
the declaration of any dividend or dividends shall 
be entitled to be paid, out of any money for the time 
being in the hands of the Receiver, any dividend or 
dividends which he may have failed to receive 
before that money is applied to the payment of any 
future dividends’ but he shallnot be entitled to 
disturb the distribution of any dividend declared 
before his debt was proved by reason that he has not 
participated therein.” 

It has been argued that this section en- 
ables a creditor to prove his debt at any 
time so long as there are any assets in the 
hands of the Receiver out of which he can 
get paid. It is ofinterest to note that we 
have been unable to find any reported case 
which is on all fours with the case now 
before us. In Mulla’s Law of Insolvency, 
para. 328, it is stated with reference to 
s. 33 (3) that sub-s. (3) provides that any 
creditor may, at any time before the dis- 
charge of the insolvent, tender proof of 
his debt, but does not mean that a creditor 
is precluded after the discharge of the 
insolvent from proving his debt. This, of 
course, is the opinion of the learned com- 
mentator io which due attention must be 
given; but it is rather extraordinary that 
he is unable to quote any published rul- 
ng to support the opinion. Dealing with 
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the cases mentioned in the foot-note to this 
Passage, the first case is Baranashi Koer 
v. Bhabadeb Chatterjee, 66 Ind. Cas. 758 
(D. This case seems to be beside the point, 
the only portion of ihe case thatis at all 
germane to the point in issue being the 
statement at p. 759*: 

“Tt is well settled that a debt barred by the Statute 
of Limitation isnot provable in bankruptcy proceed- 
ings But it is equally plain that the bar 
of time ceasestorun (orto further run) after ad- 
of the bankruptcy is to 
vest the property of the bankrupt in the trustee a 

This case is, therefore, of no assistance. 
The next case quoted is Jhan Banhadur 
Singh v. The Bailiff of the District Crurt of 
Toungoo (2). In this case it is laid down 
that: f 

“No period of limitation being prescribed for ap- 
plication by creditors to be brought on the schedule 
of creditors, the matter was intended to be left to the 
discretion of the insolvency Court.” 

Tn this case the debtor had been adju- 
dicated insolvent; no creditor had proved 
any debt; the case had been closed ; the 
insolvent had never applied for his dis- 
charge; and in consequence the effect of 
s. 33 (2), Provincial Insolvency Act, never 
came up for examination. The next case 
is of importance. It is In re McMurdo 
(3). As direct authority, this is of no value 
because it has nothing to do with the estate 
of an insolvent person. It was a case in 
which the estate of a deceased person was 
being administered in Chancery. It is 
manifest, however, that a deceased person 
could never apply for his discharge and, 
therefore, the direct point now under con- 
sideration could not be before the Court 
for decision. The passage on which reliance 
is placed, however, is found on p. 699} in 
the judgment of Vaughan Williams, L. J.: 

“Now, according tomy experience of bankruptcy 
practice, there never has been any doubt as to the 
right of a creditor, whether he is a secured creditor 
or whether he isan unsecured creditor, to come in 
and prove at anytime during the administration, 
provided only that he doesnot by his proof interfere 
with the prior distribution of the estate amongst tne 
Credibors...... sasenona eee 

This dictum would, of course, be con- 
clusive in favour of the appellant if the law 
of bankruptcy in England were the same 
as the law as laid down in the Provincial 
Insolveney Act. In this particular case a 
creditor, who was a secured creditor, sought to 


(1) 66 Ind, Cas, 758; AIR 1921 Cal. 456; 340 LJ 


167. : 
(2) 5 R 384; 104 Ind. Cas. 816; A I R 1927 Rang. 
263. 
(3) (1902) 2 Ch. 684; 71 LJ Ch. 691; 86 L T 814; 50 
WR 644. 
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prove the balance of his debt bya summons 
taken out in December 1903, the order of 
administration having been passed’ on 
July 25, 1889. Against his being allowed to 
prove, the bankruptcy rules were -quoted 
(vide p. 689*). Schdule IL. T. 1, provided that 


“every creditor shall prove his debt as soon as may 
be after the making of a receiving order,” 


andr. 16, provided that 

. “if a secured creditor does not comply with the fore- 
going rules he shall be excluded from all share in 
any dividend.” 

The rules appear to be the same still : 
(vide Sch. Il, rr. 1 and 17, pp. 484 and 
438, Williams’ Bankruptcy Practice, Edn. 
14), 1t would be seen, therefore, that under 
the English Law it isa matter for decision 
in every case as to whether on the facts laid 
before the Court a creditor has or has not 
proved his debts “as soon as may be.” In 


In re McMurdo (8), although the creditor 


only sought to prove 1l years after the 
proceedings began, it was held that he was 
proving “as soon as may be.” He had been 
precluded from proving before owing to a 
lengthy international arbitration with regard 
to theseizing of the Delagoa Bay Railway 
by the Portuguese Government. Under the 
Provincial Insolvency Act, however, we 
have no provision that the creditor must 
prove “as soon as may be.” What the Act 
says is that he may prove before the dis- 
charge of the insolvent; and ifs. 63 
entitles a creditor to prove at any time what- 
soever the words “before the discharge of 
the insolvent” in s. 33 (8) will have no 
meaning whatsoever, and it is a cardinal 
rule for the interpretation of statutes that 
if words can be given a meaning they must 
be given that meaning and not be regarded 
as purely superfluous verbiage. Another 
case quoted, Sivasubramania Pillai v. Thee- 
thiappa Pillai (4), is unlike the present 
case, because there the debtor had not 
received a final order of discharge. He had 
only got a conditional order. This case was 
decided under the Act of 1907, but although 
the numbers of the relevant seclions are 
different, their purport is the same. 

A case similar to this Madras case is Babu 
Lal Sahu v. Krishna Prashad (5). This 
was alsoa case under the Act of 1907 and 
it was held that the word “discharge” (con- 
templated by e. 24 (3) or that Act, 33 (3) 
of the Act, of 1920), is the final discharge of 
the insolvent and not a conditional dis- 
, G4) 47 M 120; 75 Ind. Cas, 572; A I R 1924 Mad. 163; 
45 ML J 166; 18 L W 636; (1923) M W N 895. 


(5) 4 Pat, 128; 85 Ind. Oas. 543; A I R 1925 Pat 438; 
6PLT 410. 
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charge. There is another case akin to this 
point reported as In re H. Robbold, an 
Insolvent (6). This was a decision of a 
Full Bench of the Calcutta High Court. In 
this case the insolvent had obtained his 
final discharge on March 1, 1908. There 
was one creditor, the Milwaukee Bag Co, 
which had submitted an affidavit of claim 
to the Official Assignee on Septem ber 3, 1907. 
Tt was returned by the Official Assignee to 
the creditor stating that the order of the 
Court was necessary to entitle the company 
to rank as a creditor and after this 
the claim was passed between the insolvent's 
solicitors and the creditor's solicitors with- 
out anything being done until after the in- 
golvent had obtained his final discharge. 
The Court held that it had power to order 
the claim to be entered on the schedule be- 
cause, it would seem, the claim had actual- 
ly been made to the Official Assignee before 
the date of the discharge. 

lt would seem, therefore, that the matter 
appears to be res integra. If s. 63, complete- 
ly overrides s. 33 (3) there is no meaning 
to be attached to the words “at any time 
before the discharge of the insolvent,” he- 
cause s. 63 would give a creditor an ab- 
solute right to prove at any time so long 
as there was money in the hands of the 
Receiver. On the other hand if s. 63 is mere- 
ly taken to regulate the rights of the cre- 
ditors inter se, it would do so quite effectively 
even if s. 33 (3) prescribes a time limit 
whizh would override s. 63 where the two 
come into opposition. This reading would 
give a perfectly understendable meaning to 
s. 63, without in any way making com- 
pletely superfluous the words “at any time 
before the discharge of the insolvent” in s. 33 
(3). Ib is true thatin In re, McMurdo (3), 
there are dicta which appear to make this 
reading incorrect, but one must not lose 
sight of the fact that the wording of the 
English Bankruptcy Act places on the Court 
the burden of deciding whether a creditor 
has proved his claim as soon 4s possible, and 
the English Act also contemplates a creditor 
being allowed to come in which the leave 
of the Court and on conditions, to which 
there is no corresponding power in the 
Provincial Insolvency Act. 

Por these reasons, L would hold that s. 33 
(3) prevents a creditor from proving his debt 
afler the insolvent has been given a final 
discharge. This being the case, the claim 
of M. C. P. R. Firm to prove their debt must 
be disallowed. I would, therefore, alter the 
order of the lower Court and direct that 

(6) 36 Q 512; 2 Ind, Gas. 572. 
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the M. C. P. R. Firm be not allcwed to prove 
their debt, and the Receiver must proceed 
to work out the dividend on these lines. 
Theappellant has been unsuccessful so far 
as respondent No.1 is concerned, but res- 
pondent No. 1 has not put in any appear- 
ance. He has been successful so far as res- 
pondent No. 2is concerned; so respondent 
No. 2 must pay his costs, Advocate’s fee 
2 gold mohurs. 

Roberts, ©. J.—I agree. 

D. Order varied. 


— 


MADRAS HIGH COURT 
Civil Revision Petition No. 1859 of 1934 
March 9, 1936 
Kine, J. 

Sait BALAKISHAN LAL HANUMAN 
PRASAD Firu, MARWADI & Co. 
GUNTUR—PLAINTIFFS—PETITIONERS 
VETSUS 
MANDALA VENKATESWARA RAO 


AND ANOTHER — DEFENDANTS—RESPONDENTS 

Hindu Law—Joint family business—Debt incur- 
red for carrying on business—Absence of proof of 
necessity to borrow—Binding nature of debt—Plying 
motor buses, whether a irade—Money borrowed by 
agent for obtaining license for motor bus, whether 
binding on minor. 

A person to whom the mother of a minor had 
given a general power-of-attorney io carry on a 
business in running motor buses executed a pro- 
missory note and borrowed a sum of money for 
renewing the licenses issued by the District Board, 
There was no evidence to show that there was any 
necessity to borrow but it was contended on behalf 
of the creditor that plying a busforhire being a 
form of family trade of the minor, it was not 
necessary for the creditor to prove that there was any 
real necessity for borrowing: 

Held, that there is an essential difference between 
jncurring a debt for a family trade and for the 
business of plying buses, that the expeuses to ob- 
tain the licenses ought to have been properly met 
from the revenue and that, therefore, there could be 
nu presumption that the borrowing was either 
necessary or for the benefit of the proprietor of 
the business and the pro-note was not binding on the 
minor. Raghunathji Tarachand v. Bank of Bombay 
(1), Thamana Chinna Lakshminarasimha v. Akarapu 
Venkanna Chinniah (2) and Mahabir Prasad Misir 
v. Amla Prasad Rai (3), distinguished. 

C. R. P. under s. 25 of Act IX of 1887, 
praying the High Court to revise the order 
of the Court of the Subordinate Judge of 
Guntur, dated January 29, 1934, and made 


in 8. C. S. No. 112 of 1932. 


Mr. K. Subramania, for the Petetitioners: 

Mr. K. Kottaya, for the Respondents. 

Judgment.—The petitioner in this case 
is the promisee of a promissory note exe- 
cuted in September 1930, for Rs. 609 by 
the 2nd defendant, who had been given a 


general power-of-attorney by the mother 
of the lst defendant to carry on a busi- 
nes3 in running buses. Tue Ist defendant 
at the time the note was executed was a 
minor. His father had died and his mother 
was his guardian. The purpose recited in 
the note for the borrowing of the sum of . 
Rs. 600 was that the amount was required 
to renew licences to be issued by the 
District Board in order that two buses 
might ply for trade. The learned. Sub- 
ordinate Judge of Guntur tried this claim 
as a small cause suit. Though he gives 
no definite findings, on the facts he is 
prepared io assume that the mother had 
a right to execute this power-of-attorney 
to the 2nd defendant for the conduct of 
the business. The learned Subordinate 
Judge goes onto say that if only there 
were some evidence of necessity, evidence 
that this money was really unable to be 
made available from any other source, he 
would have given a decree to the peti- 
tioner; but in the absence of any such 
evidence he was constrained to dismiss the 
pelitioner’s suit. 

There is of course no doubt that this 
evidence was not forthcoming. Although a 
certain amount of oral evidence was given 
on behalf of the petitioner, no one has 
stated any facts from which any presump- 
tion of necessity can be drawn. The 
main argument inrevision is that plying a 
bus for hire is a form of family trade and 
that when any money is borrowed in res- 
pect of carrying on a family trade there 
is no need for the creditor, to prove that 
any real necessity for the borrowing in 
fact existed, and all that he need show is 
that there wasa family trade carried on 
bona fide for the benefit of all the members 
of the family. Certain rulings have been 
cited in support of this proposition Raghu- 
nathji Tarachand v. The Bank of Bombay 
(1), Thamana Chinna Lakshminarasimha v. 
Akarapu Venkinna Chinniah (2) and 
Mahabir Prasad Misir v. Amla Prasad 
Rai (3). It will be noted, however, on 
an examination of those rulings that they 
dealt with trade in its ordinary sense. 
They dealt with cases where very frequent 
occasions were bound to arise for the 
borrowing of money and in fact it is held 
quite clearly in those rulings that without 
such borrowing it would be impossible to 
carry on the trades in question. In one case 

D 34 B 72; 2 Ind. Cas, 173; 11 Bom. LR 255. $ 
(2) 38 M L J 55; 55 Ind. Cas. 64; 11 L W 55; (1920) 
MW WN 112; 27 ML T 83, 


(3) 46 A 364; 79 Ind. Cas. 517; 22 AL J 295; AI R 
1924 All, 379; L R 5 A 264 Civ. 
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there is a family engaged in cloth business 
and in another the business was the buying 
and selling of elephants. There is also 
another feature of these cases that there 
was -an adult manager of the family who 
was in chargeof the various businesses. 
In the present case there is only a minor 
boy as the sole proprietor of the business 
with his mother and her agent to run it 
for him. Without, however, stressing too 
far the differences between the constitution 
of the joint families in the ruling cited 
and the joint family here which has now 
reduced itself toa single member, there 
is to my mind this essential difference 
between those trades and the carrying on 
of the. business of plying buses. If you 
ply a bus for hire it is part of your ordi- 
nary recurring expenses to obtain a licence 
from a District Board. It is an expense 
which like the wages of the driver or the 
conductor or like the ordinary repairs of a 
bus ought properly to be met from re- 
venue and therefore there can be no pre- 
sumption that.if money is borrowed for 
the express purpose of obtaining a licence 
from the District Board, the borrowing 
was either necessary or for the benefit of 
“the proprietor of the business. This differ- 
ence seems to me fundamental. In the 
cases quoted it was assumed and assumed 
quite neturally that the businesses them- 
selves could not be carried on without 
frequent recourse to borrowing. Ia the 
present case there can be no such pre- 
sumption. The presumption is indeed the 
other way that the ordinary expenses of maiu- 
tenance should be met out of the ordinary 
revenue of the business. It is, therefore, 
significant and important that no actual 
evidence has been adduced to show that 
any necessity arose at the time the money 


was borrowed or that the borrowing of. 


the money and the prolongation of the 
business was really to the benefit of the 
minor. In these circumstances, it seems 
tome that there are no good reasons for 
interfering with the judgment of the learn- 
ed Subordinate Judge andI dismiss this 
petition with costs. 


A. Appeal dismissed. 
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NAGPUR HIGH COURT 


Miscellaneous Criminal Petition No. 114 
of 1935 
March 18, 1936 
GRILLE, J. 
BALIRAM—App.ioant 
versus 

Musammat MARU BAI—Opposite Party 

Criminal Procedure Code (Act V of 1898), s. 526 (8) 
—Mandatory nature of—Application under—Refusal 
to stay proceedings—Whether sufficient ground for 
transfer—Costs—Held, Crown should bear costs in 
Juture trial. 

Section 526 (8), Criminal Procedure Code, is 
mandatory. The Court is bound to stay the case 
after intimation has been given that an applica- 
tion for transfer is to be made to the High Court. 
Tho action of a Magistrate in refusing to stay 
the proceedings in his Court on the filing of such 
an application must be construed as deliberate 
and by such action, even if it be precipitate, it 
gives the accused persons reasonable ground for 
apprehension that he will not be unprejudiced in 
the conduct ofthe trial, and is sufficient ground 
for transfer of the case from his Court. 

Held, aiso that as it was the hasty action of the 
Magistrate that had resulted in the transfer of 
the case, the costs of the complainant in the future 
trial should be borne by the Crown. 

Application for transfer of Criminal Case 
No. 16 of 1935 pending on the file of 
R.B.G R. Mandloi, Honorary Magistrate, 
F. C., Khandwa, under ss. 363, 342 and 368, 
Indian Penal Code. 

Mr. Fida Hussain, for the Applicant. 

Mr. A. V. Wazalwar, for the Non- 
Applicant 

Mr. W. R. Puranik, for the Crown. 

. Order.—This is en application for the 
transfer of a case from the Court of Rai 
Bahadur G. R. Mendloi, Honcrary Magis- 
trate, First Class, Khandwa. An applica- 
tion for transfer before the District Magis- 
trate failed and consequently an applica- 
{ion has been addressed to this Court. The 
personal reasons alleged before me are 
those which were alleged before the Dis- 
trict Magistrate and rejected. There is, 
however, an additional reason, a reason in 
law, which did not then exist. It is that 
on November 7, 1935, after the order of 
the District Magistrate refusing to grant 
transfer had received, the Court refused 
to stay the case after intimation had been 
given that an application for transfer was 
to be made to the High Court. This, 
under the provisions of s. 526 (8) of the 
Criminal Procedure Code, should have been 
done. 

With reference tothe personal grounds 
urged, itis sufficient to say that I do not 
consider that they form any adequate 
ground for the transfer of the case. The 
learned Magistrate himself has denied the 
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validity of these allegations, and his 
explanation is accepted. There must, how- 
ever, be a transfer on the third ground 


urged. 

Section 526 (8) of the Code of Criminal 
Procedure is mandatory, and it appears 
to me that the Honorary Magistrate’s 
action in refusing to stay the proceedings 
in his Court on the filing of the applica- 
tion was deliberate. On previous occasions, 
when he was asked tostay the proceed- 
ings, while an application to the District 
Magistrate was pending, he stayed the 
proceedings, althongh it was not in law 
necessary for him to do so, but on the one 
occasion when the law enjoined stay of pro- 
ceedings the learned Magistrate disregard- 
ed the law. It has beenargued on behalf 
of the complainant who opposes the applica- 
tion for transfer that the Magistrate in- 
advertently ignored the direction of law, 
as he himself was well aware how long 
the case would be dragging on in his 
Court, and he considered the application 
‘obstructive and was carrying out the Dis- 
trict Magistrate’s order which ran : 

“The. application for transfer is rejected and the 
Magistrate directed to proceed with the case with 
all reasonable despatch in view of the inordinate 
delay that has already occurred.” 

A legitimate desire to obey the orders 
of the District Magistrate does not connote 
power, to dispense with the requirements 
of the Code of Criminal Procedure, and 
indeed the order of the learned Magistrate 
on the application itself which was present- 
ed to him on November 7, 1935, makes it 
clear that there was nothing inadvertent 
in his order. His order which is written 
on the application itself runs: 

“The case shall proceed. The applicants may in 
the meantime obtain a stay order from the High 
Court. 

Section 526 (8) enjoins that the Magis- 
trate shall give a reasonable adjournment 
for the express purpose of affording an 
applicant an opportunity to obtain a 
stay order from the High Court, and the 
refusal to adjourn proceedings was, there- 
fore, deliberate. It may be that the reason 
for his action was a natural exasperation 
at the presentation of an application when 
many previous ones had been rejected by 
the District Magistrate. This, however, was 
the first occasion when an application was 
to be presented to the High Court, and 
as I have already stated, the Magistrate 
was bound to adjourn the proceedings. 
Tf he had only held his hand on this one 
occasion, and granted the adjournment 
{and he might have taken a bond to 
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ensure that an application actually was 
filed before the High Court), his pesition 
would have been unassailable, since he’ 
need not have adjourned, had asecond 
application in this behalf been made. As 
it is, by his precipitate action he has, in 
my opinion, given the accused persons 
reasonable ground for apprehension that 
he will not be unprejudiced in the conduct 
of the trial, and although I fully accept 
the position that a Magistrate of the 
standing and experience of Rai Bahadur 
Mandloi would not be moved from the 
straight path of duty as a result of moment- 
ary exasperation which has found expres- 
sion in his refusal to adjourn the proceed- 
ings, and would not be influenced against 
the accused by adverse comments made 
in this Court, it nevertheless appears to me 
that the accused should not be blamed for 
suspecting that such might be the Case, 
and in the interests of justice and of the 
reputation of the Courts for seeming to 
do justice as well as doing justice, it is 
desirable that a transfer should take place. 
I accordingly direct that the case be 
transferred by the District Magistrate to 
the Court of any other Magistrate having 
jurisdiction. Jn the circumstances it would 
appear harsh that the complainant should 
he compelled to bear the expenses of a 
fresh trial. When the question of costs 
was under discussion, the learned Counsel 
for the applicant suggested that he might 


not move for a de novo trial. That ex- 
pression of opinion I cannot take 
into account since the applicant is 
entitled as of right to a de novo 


trial, if he so wishes. As it is the hasty 
action of the Magistrate that has resulted 
in the transfer of the case, I direct that 
the costs of the complainant inthe future 
trial be borne by the Crown. = 

N. Case transferred. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 982 of 1932 
May 8, 1936 ` 
SULAIMAN, C. J. AND BENNET, J. 
Musammat KULSOOMUN NISSA AND 
ANOTAER—PLAINTIFFS—APPELLANTS 
versus 
NOOR MOHAMMAD AND ANOTHER 
—DEFENDANTS—RESPONDENTS. 
Pensions Act (XXIII of 1871), ss. 4, 11, 12—Bar 
under s. 4—Nature of—Whether applies to appeals- 
—Grant of land revenue, if ‘penston’—Assignment 
of land revenue—Original grant and subsequent con- 
jfirmment must be considered—Agra Tenancy Act 
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(III of 1926), ss. 


assignee of original assignee—Limitation Act (IX 
of 1908), s. 5—Held, on facts that lower Appellate 
Court erred in exercising discretion. 

Under s. 4, Pensions Act, 8 Oivil Court is debar- 
red from entertaining any suit, ete, and not debar- 
red from entertaining any appeal. 

The grant of land revenue is nota pension within 

the meaning ofs. 11 ands.12, Pensions Act. 
Bhoopal Rai v. Shiam Sunder Lal (1), applied. 
- An assignment of the land-revenue itself which 
entitles the assignee to recover such revenue directly 
from the zemindars who are liable to pay the same 
is not contemplated by s. 11 or s. 12 of the Act. 
Whether such an assigament is transferable or not 
will depend on the terms of the grant itself. Pre- 
sumably, if it is an interest in immovable property, 
the right would be heritable and transferable. 

Each case of assignment of land revenue must be 
considered in terms cfthe original grant and of sub- 
sequent confirmments. Where the original-grant 
was to a csriain person and his heirs in perpetuity 
and there is nothing to indicate that if is not 
transferable, the grant is transferable and its assign- 
ment is not barred by s. 12, Pensions Act. Lakhmt 
Chand v. Madho Rao (2) and Mumtaz Hussain v. 
Brahmanand (8), referred to, 

Sections 223 and 229, Agra Tenancy Act, apply to 
assignees of the original assignees of revenue as 


well. 

Held, that where the reason why a defendant's 
name wag omitted from the names of the respond- 
ents obviously was that his name did not fiad a 
place in the decree and he was impleaded later on 
within 30 days of the amendment, the Appellate 
Oourt erred in the exercise of its discretion in dis- 
missing the appeal merely on the ground that the 
npr neni had not applied under s. 5, Limitation 

Gb. 

S.C. A. from a decision of the District 
Judge, Budaun, dated July 19, 1932. 


Mr. Mushtaq Ahmed, for the Appellants. 
‘Mr. P. M. L. Verma, for the Respondents. 


Judgment.—This isa plaintiffs’ appeal 
arising outof a suit brought jin the reve- 
nue Court for arrears of Government revenue 
against defendant No. 1l on the allegation 
that the plaintifis were the assignees of the 
assignee of the Government revenue and 
were entitled to recover the amount. Origin- 
ally defendant No. 2, who was the heir of 
the original assignee of the Government 
revenue, had not been impleaded, but 
later, on his own application, he was 
made a party to the suit. The fact that 
the plaintiffs are the representatives of 
the original assignee of the Government 
revenue does not appear to have been 
seriously disputed. There was in any case 
no specific denial in the written state- 
ments. But it was pleaded that the plaintiffs 
had no right to maintain the suit. De- 
fendant No. 1 further pleaded that he 
had in good faith made the payment of 
the Government revenue to defendant 
No. 2, Hakim Shyam Sundar Lal while the 
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latter denied the plaintiffs’ right tio recover 


‘the amount, and also pleaded that the 


special Government orders, rules and 
regulations relating to this grant of 
revenue were against the plaintiffs, and the 
suit should be struck off. Both the Courts 
below have dismissed the suit. After the 
dismissal of the suit when the trial Court’s 
office prepared the -decree the name of 
Hekim Shyam Sundar Lal, defendant 
No. 2, was omitted from it. Accordingly 
in the appeal preferred by the plaintiffs 
against the decree Hakim Shyam Sundar 
Lal was not shown in the array of 
defendants. Later on the decree of the 
trial Court was amended and the name 
of Hakim Shyam Sundar Lal also added 
in it. The plaintifs got the name of 
Hakim Shyam Sundar Lal substituted in 
the memorandum of appeal within 30 days 
of this amendment. The first ground on 
which the appeal has been dismissed 
by the lower Appellate Court is that the 
plaintiffs bad not made any formal ap- 
plication for an extension of time under 
s. 5, Limitation Act, and that, therefore, 
iheir appeal against Hakim Sbyam Sundar 
Lal was beyond time. In our opinion 
the Court below has erred in exercising its 
discraticn in this matter. The reason why 
Hakim Shyam Sundar Lal's name wes omit- 
tedfrom the names of the respoudents 
obviously was that his name did not find a 
placs in the decree. He was impleaded later 
on within 30 days of the substitution of his 
name. We think that the lower Court 
should have allowed the defendant to get 
round the technical objection of the 
absence of a formal application for ex- 
tension of time. 

The second ground on which the lower 
Appellate Court has dismissed the suit 
is that under s. 4, Pensions Act (XXII of 
1871), no Civil Court can entertain any 
suit relating to any pension or grant of 
money or land revenue conferred or made 
by the British orany former Government, 
except as provided in the Act. The lower 
Court admits that the vit was really 
filed in the Revenue Court and not in the 
Civil Court, but has come to the conslu- 
sion that in such cases an appeal lies to 
the District Judge as a Civil Court, 
therefore, the learned Judge in appeal 
was sitting as a Civil Court and his juris- 
diction was, therefore, barred under 8. 4, . 
Pensions Act. Such an interpretation of the 
section would lead to this anomaly, that 
although no certificate of the Collector 
may be necessary while the suit is being . 
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tried by the Revenue Court, a certificate 
would Le necessary when the appeal is 
heard by the District Judgeasa Civil 
Court. In our opinion this cannot be 
the meaning of the section. Taking s. 4 
literally. a Civil Court is debarred from 
entertainin <ny suit, etc, and not 
debarred from entertaining any appeal. It 
would seem thai if the suit had been 
filed in the Revenue Court originally and 
the jurisdiction of that Court was not 
ousted, then the District Judge hearing 
the revenue appeal would be competent 
to dispose of the matter. We, therefore, 
think that the learned Judge has taken 
a wrong view on this point. 

The third and the main ground on 
which the suit has been dismissed is 
that the grant of revenue was a pension 
within the meaning of ss. 4,11 and 12 
and the assignment was, therefore, ` void. 
Now s. 12 refers to all assignments 
made by the person entitled to any 
pension, pay or allowance mentioned in 
s. ll, and s. 11 speaks of a pension 
granted or conlinued by Government on 
political considerations or on account of 
past services or present infirmities or as 
a compassionate allowance. It is signi- 
ficant that s. 4not only mentions a pension 
but also mentions grant of money and 
grant of land revenue; s. 9 deals with 
suits brought by the grantee of land re- 
venue for recovery of such revenue from 
the persons liable to pay the same, 
while s. 11 deals with pensions granted 
by Government and does not specilically 
refer to grant of land revenue. It thus 
appears thatthe legislature has drawn a 
clear distinction between a pension and 
grant of money, and the grant of land 
revenue. In the former case it is a money pay- 
ment, a payment of an allowance by Govern- 
ment which may have to be paid out of the 
Government treasury. In the case of the 
assignment of land revenue it may bea 
creation of an interest in the immovable 
property and is certainly not a direct 
payment of money by Government. The 
case before us is not one of any pension 
to be paid by Government to the grantee. 
It is an assignment of the land revenue 
itself which entitles the assignee to 
recover such revenue directly from the 
zamindars who are liable to pay the 
same. Such assignment of land revenue 
isnot contemplated by s. 11 or s. 12 of 
the Act. Whether such an assignment is 
transferable or not will depend on the 
terms of the grant itself. Presumably, if 
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it is an interest in immovable property, 
the right would be heritable and traas- 
ferable. In this case Counsel for both 
the parties have relied strongly on the 
differing judgments delivered in Bhoopal 
Rai v. Shiam Sundar Lal (1). Sen, J., came 
to the conclusion (p. 732*) that the 

“grant of land revenue as such cannot be compris- 
edin the term ‘pension? A grant of Government 
revenue can in no case betreated asa political 
pension which is a pension granted on political 
considerations for reasons of State. A right to 
share in the Government revenue granted in per- 
petuity by a sovereign power cannot be described 
either as a pension or as a political pension, 
Such a grant may be a hereditary grant as in 
the present case and partakes of the nature and 
character of a jagir.” 

On the other hand Ashworth, J. (page 
734*) came tothe conclusion that: 

“The word ‘pension’ is used throughout in the 
Act as including the sub-division of the general 
expression ‘pension’, namely pension, grant of money, 
or land-revenue, expressed in s. 4 of the Act. In 
other words the word ‘pension’ as used in the 
Act is attimes used in a general sense to cover 
anyform of recurring payment granted by Govern- 
ment and in other places is used to express only, a 
species of the generic term.” S 

We accept the interpretation put on 
this term by Sen, J, and therefore hold 
that the grant of land-revenue is not a 
pension within the meaning of s. 11 and 
s. 12. Another point raised was that the 
present plaintiffs are not assignees of 
the land-revenue but assignees of the 
assignee of land-revenue. There is, how- 
ever, no force in this contention. Bec- 
tions 223 and s. 229, Agra Tenancy Act, 
would apply to assignees of the original 
assignee of the revenue as well. We 


are, therefore, of the opinion that the 
view taken by the learned District 
Judge on all these paints was er- 
roneous. There is, however, one consi- 


deration which cannot be overlooked. In 
the written. statement filed by Hakim 
Shyam Sundar Lal he had pleaded that 
the special Government orders, rules and 
regulations relating to this grant of re- 
venue were against the plaintiffs. It may 
also be noted that in Bhoopal Rai v. 
Shiam Sunder Lal (1), Sen, J. on p. 729*, 
referred to certain orders of the Board of 
Revenue suggesting that there was a 
restoration of the assignment of revenue 
of 10 biswasto Hakim Shyam Sundar Lal 
and thatthe Government declared that 
the assignments of remissions of revenue 

(1) (1929) A LJ 724; 124 Ind. Cas. 534; AI R 
rong All. 781; 13 R D 542; Ind. Rul. (1930) All. 


* Pages of (1929) A. L. J—[Ed.] 
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granted for periods limited tothe life- 
time of the grantees or their immediate 
successor were in the nature of political 
pensions and should be treated as non- 
transferable. The 
is that the previous assignment was ex- 
tinguished and there was a fresh grant 
of the revenueto Hakim Shyam Sundar 
Lal under the orders of the Board of 


_~ Revenue. 


On the other hand, it is urged on be- 
half ofthe appellants that the assign- 
ment of this Government revenue was 
not and could not be resumed by Govern- 
ment, and it is further suggested in 
Ground No. 10of the memorandum of ap- 
peal thatthe share involved in the pre- 
sent suit was outside the 10 biswas ap- 
pertaining to the muafi of Hakim Shyam 
Sundar Lal. We think thatit would not 
be proper to pass a decree without this 
matter having been properly investigat- 
ed. Iftke share which has devolved on 
the plaintiffs was resumed by Government 
and there has been a fresh grant made to 
Hakim Shyem Sundar Lal, then tke plaint- 
ifs would not be entitled to recover the 
Government Revenue from the zamindar, 
defendant No. 1. If, however, the three 
biswas inthe possession of tke plaintiffs 
were distinct and separate from ‘the 10 
biswas which have been  re-granted to 
Hekim Shyam Sundar Lal, then there 
would be no defect in the present suit. 
We accordingly send down the following 
issues to the Court below for determina- 
tion: “(1) Whether the plaintiffs are now 
entitled to receive the revenue from de- 
fendant No. 1?(2) In case the Government 
resumed the revenue of the 10 biswas, 
whether the 3 biswas now in dispute are 
included in those 10 biswas ?” ‘Parties will 
be allowed to produce fresh evidence. 
The findings will be returned within three 
months when ten days will be allowed for 
objections. 

Final Judgment.—In continuation of 
our order of September 6, 1935, in 
which two issues were remanded to the 
lower Court the finding has now been return- 
ed, and the finding on these two issues is in 
favour of the plaintiff. The lower Court 
finds as a matter of fact ihat the plaintiffs 
are entitled to receive the revenue from 
defendant No.1 and that the 3 biswas of 
which the plaintiffs claim to be the as- 
signees of land-revenue is separate from 
the 10 biswas claimed by the contesting 
defendant Shyam Sundar Lal. Some ar- 
gument was made that the assignment of 
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land revenue could not be transferred 
and learned Counsel for the defendant- 
respondents contended that in the ruling 
Lakhmi Chand v. Madho Rao (2), it had 
been held that a similar case of assign- 
ment of land revenue was barred by s. 12, 
Pensions Act. But each case of assign- 
ment must be considered in terms of the 
original grant and of subsequent con- 
firmments. Inthat particular case there 
was certain language used both in the 
original grant, which was toa particular 
person, and in the subsequent confirm- 
ment which was toa particular family, 
which led the Court to hold that the as- 
sigoment was not transferable. In the 
present case the original grant was to 
a certain person and his heirs in perpe- 
tuity. 

There is nothing in this grant which 
indicates that the grant wes not transfer- 
able. We have also been shown on be- 
half of the appellant a ruling reported in 
Mumtaz Husain v. Brahmanand (3), in 
which in a similar grant it was keld that 
the provisions of s. 15, Bengal Regulation 
XXXVII cf 1793 would make the grant 
transferable. We consider thatthe terms of 
this grant may make it transferable and 
that the case is not barred by s. 12, 
Pensions Act. We, therefore, allow this 
appeal end we grant tke plaintiffs a dec- 
ree in full with costs in all Courts against 
the defendants. The question of the valj- 
dity ofthe transfer or of the plaintiffs’ 
tight is only decided inthis suit on the 
findings of tke lower Appellate Court 
against the defendants and as the Govern- 
ment was not a party to this suit, the 
decision in this suit will in no way bind 
the Government. 

N. A ppeal allowed. 

(2) (1930) AL J 1326; 130 Ind. Cas. 801; AIR 
1930 All. 681; 52 A 868 

56; AIR 


(3) (1936) A L J 161; 162 Ind. Cas. 
1936 All. 298; 1936 A LR 366;8 RA 821. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision No. 44 of 1936 
i May 12, 1936 
MIDDLETON, J. O. AND MIR AHMAD, A. J. C. 
GUL RAHMAN—PLAINTIrR—PETITIONER 
versus 
Musammat ZAR JAN AND oTHERS— 
DEFENDANTS—OPPosITE Party 
Limitation Act (IX of 1903), s. 12— Applications 
for copy of judgment and for copy of decree, if can be 
made separately —Aggregate time spent in getting - 
them, when shall be allowed, i 
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A party can separately apply for copy of the judg- 
mentandthe decree sheet and the aggregated 
amount oftime spent in getting the two copies 
should be allowed to him, provided the overlapping 
period is not counted twice over. The Appellate 
Court cannot disallow the time spent in taking the 
copy of the decree sheet merely beciuse he had 
applied for it during the extended timeand not 
during the period originally allowed for appealing 
against the order of the trial Judge. 

[Case-law referred to.] 


C. R. from an order of the District Judge, 
Peshawar, dated November 2, 1935. 

Mr. L. Krishan Chandar Puri, for the 
Petitioner. 

Mr. S. Ishar Singh, for the Opposite Party. 

Mir Ahmad, A. J.C.—Gul Rahman, pe- 
titioner, filed a suit ifor possession of pro- 
perty against Musammat Zarjan, etc. His 
suit was dismissed on March 23, 1935. He 
filed an application for a copy of the judg- 
ment on March 25, 1935, which was ready 
on April 2, 1935. Giving him the days 
spent in obtaining the copy of the judg- 
ment, the appeal was due for presentation 
on May 1, 1935. He applied for a copy of 
the deeree-sheet on April 25,1935. In the 
meantime the appeal was presented by him 
on April 29, 135, without the decree-sheet. 
The office pointed out certain defects and 
returned the appeal for correction. Inci- 
dently it was observed that a copy of the 
decree-sheet was not with the appeal. The 
appellant was ordered to file his appeal on 
May 10, 1935, after making the corrections. 
Copy of the decree-sheet was ready on 
May 9, 1935. He presented the appeal be- 
fore the District Judge on May 10, 1935, duly 
corrected and with the copy of the decree- 
sheet attached to it. The District Judge dis- 
missed the appeal as time-barred. He held 
that the appeal should have been filed on 
May 1, 1935. He was of the view that the 
appellant could not claim deduction of the 
aggregate period taken in obtaining copies 
of the judgmentand the decree-sheet sepa- 
rately,and asthe application for the copy 
of the decree-sheet was presented during 
the extended time, viz., during the extra 
days allowed to the appellant for obtaining 
the copy of the judgment, he could not 
take advantage of it and ask for a further 
deduction -of the days which were spent in 
preparing the decree-sheet. Gul Rahman 
has come up on revision to this Court. Ag 
an important question of the interpretation 
of the law of limitation was involved, the 
case was referred to the Bench. f 

Section 12, Limitation Act, runs as under : 

(1) In computing the period of _ limitation pres- 
ribed for any suit, appealor application, the day 
from which such period is to be reckoned shall be 
excluded. 
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(2) In computing the period of limitation prescribed 
for an appeal, an application for leave to appeal and 
an application for a review of judgment, the day on 
which the judgment complained of was pronounced, 
and the time requisite for obtaining a copy of the 
decree, sentence or order appealed from or sought to 
be reviewed, shall be excluded, 

(3) Where a decree is appealed from or sought to 
be reviewed, the time requisite fur obtaining a copy 
of the judgment on which it is founded shall also be 
excluded. 

(4) In computing the period of limitation prescrib- 
ed for an application toset aside an award, the time 
Tequisite for obtaining a copy of the award shall be 
excluded.” i ; 

The interpretation of this Section has 
been very lucidly made by their Lordships 
of the Allahabad High Courtin Ramzan 
Bakhsh v. Mohammad Ishaq, 87 Ind. Cas. 
484 (1), in the following terms : 

“In calculating the period of limitation for filing 
an appeal there are three separate matters to be 
taken intu consideration. There is, first, the initial 
period provided by the first schedule of the Limita- 
tion Act, 190°, next the period of limitation necessary 
to obtain a copy of the judgment under appeal, and 
next the period necessary to obtain a copy of the 
decree. If any of these two periods overlap, one of 
the overlapping periods will have ta bs left out of 
account.” 

Thera is no clear provision of law tobe found in 
8. 12, Limitation Act, to the effecs that it is incum- 
bent on the appellant to apply for copies at one and 
the same time and within the period provided by the 
first schedul2.” 

This view of law, which we consider 
sound, “has been followed by other High 
Courts in India in the following cases : 
Ramchandra Rao v, Mayaram, 105 Ind. Cas. 
57 (2), Badshah Mian v. Pandurang, 123 
Ind. Cas. 470 (3), Raja Ram v. Nanhi Lala- 
mal, 95 Ind. Cas. 302 (4), McMillan &Co..v. 
Cooper, 87 Ind. Cas. 93 (5), Timappa v. Man- 
jaya Sabrayya, 87 Ind. Cas. 545 (6), Jadu- 
nandan Sahai v. Hanuman Sahai, 77 Ind. 
Cas. 401 (7), Vallaiyammal Bibi v. Koolay- 
yanna, 66 Ind. Cas. 23 (8), Rajni Nath v. 
Kali Mohandas, 38 Ind. Cas. 66 (9) and Lin 
Dayal v. Rameshar, 28 Ind. Cas. 366 (10). 

We, therefore, agree with the learned 
Counsel for the petitioner that the District 


(1) 87 Ind. Cas. 484; A I R 1925 All. 436; 23 ALJ- 
342; 47 A 509. 

(2) 106 Ind. Cas, 57; A I R 1928 Nag. 131. 

(3) 123 Ind. Oas 470; A I R 1930 Nag. 113; 13 N 
L J 51; 26 NL R66; Ind. Rul. (1930) Nag. 230. 

(4) 95 Ind. Cas. 302; A I R 1926 Lab. 529. 

(5) 87 Ind. Cas 93; A IR 1924 Bom, 185; 25 Bom. L 
R 1309; 48 B 292. 

(6) 87 Ind. Cas. 545; A IR 1924 Bom, 425; 23 Bom, 
L R362; 48 B 433. 
r (7) 77 Ind Cas. 401; A I R1924 Pat. 113; 4 PL T 

19 ` 


(8) 66 Ind. Cas, 23; (1921) M W N 557; 14 L W 269; 
41 ML J273. 

(9) 38 Ind. Oas. 66; A I R 1917 Cal. 619; 210 W N 
217. 

(10) 28 Ind. Cas, 366; A I R 1915 Oudh 170; 2ỌLJ 
159; 18 O O 74, = 
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Judge was wrong in disallowing the days 
which the petitioner took in obtaining the 
copy of the decree-sheet, merely because 
he had applied for it during the extended 
time and not during the period originally 
allowed for appealing against the order of 
the trial Judge, 

Now, the judgment was announced on 
March 23,1935. The appeal should have 
been filed on April 22, 1935, in the ordinary 
_-course. According to the principles laid 

down above, the petitioner was entitled to 
the days spent in obtaining copy of the 
judgment, viz., 9 days from March 25 io 
April 2, 1935, which extended the time up to 
~ April 30, 1935, and the appeal should be 
filed on May1, 1935. He would similarly 
be entitled toa further extension of 15 days 
which he took in obtaining the decree-sheet, 
viz., from April 25, 1935, to May 9, 1935. But 
from this we have to deduct six days 
(April 25, 1935 to April 80,1935) because 
they overlap the extension already allow- 
ed for obtaining the copy of the judgment 
and cannot be counted twice over. This 
leaves nine days, and when we extend the 
time by these daysfrom May 1, 1935 on- 
wards, we find that the appeal was pre- 
sented in time on May 10, 1935. 

We accept the petition, set aside the 
order of the appellate Judge and holding 
the appeal to be within time, remand it to 


him for decision on the merits. Costs to 
follow the event. | 
D. Petition accepted. 


CALCUTTA HIGH COURT 
Criminal Appeal No. 336 of 1935 
August 20, 1935 
Guaa AND Lopes, JJ. 

SACHIN DAS— APPELLANT 
` VETSUS 
EMPEROR—OpPpPosITE Party. 

Penat Code (Act XLV of 1860), s. 124-A—Test to 
determine intention of accused charged under, for 
making seditious speech—Entire speech showing spirit 
of revolt against established Government in India— 
Bringing Government into hatred and contempt 
Held, speech attracted provisions of s. 124-A. 

In order to determine whether the intention of the 
accused was to call into being hostile feelings, the 
rule that a man must intend the naturaland reason- 
able consequences of his act must be applied ; so that 
if on reading through the speech, the reasonabie, 
natural and probable effect of the same on the 
minds of thoss to whom the speech was addressed, 
appears to be that feelings of hatred, contempt and 
disaffection would be excited towards the Govern- 
ment, then it is justifiable to say that the speech 
was delivered with thatintent, and that there was 
an attempt to create the feelings against which the 
jaw seoks to provide, 
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The entire speech delivered by the acensed in con- 
nection with which he was charged under s. 124-4, 
Penal Code, showed a spirit of revolt against the 
established Government in this country, and an in- 
tention to excite disaffection towards the Govern- 
ment by bringing it into hatred and contempt. The 
predominating idea in the speech in question was 
not only to support the idea of communism, and to 
suggest some other form of Government, but to bring 
the present Government and the supporters of the 
same into hatred and contempt, and raise hostile 
feelings against them : 

Held, that the speech taken asa whole was clear- 
ly one which attracted the provisions of the law 
contained in s. 124-A, Penal Code. Queen-Empress 
v. Ram Chandra Narayan (1), relied on. 

Messrs. Kshitish Chandra Chakravarti 
and Manmatha Nath Das for the Appellant. 

Messrs. A. K. Bose and D. N. Bhatta- 
charji, for the Crown. 

Judgment.—The appellant Sachin Das 
was charged with having committed an 
offence under s. 124-A, Indian Penal Code, 
and on being tried for the same, by the 
learned Chief Presidency Magistrate, Cal- 
cutia, was sentenced to rigorous imprison- 
ment for one year. The charge against the 
appellant was that he by delivering a 
speech under the auspices of the Unem- 
ployed Council, Calcutta, brought or attem- 
pted to bring into haired or contempt or 
excited or attempted to excite disatfection 
towards Government established by law in 
British India. The defence of the accused 
placed on his trial before the Magistrate 
was that he had no intention whatsoever 
of preaching sedition, and that his only 
object was to express his views ragarding 
the unemployment problem and to explain 
the various efforts made in different coun- 
tries to tackle it. The question to be de- 
cided in the case was whether upon the 
speech taken as a whole, it could be held 
that it attracted the provisions contained in 
5. 124-A, Indian Penal Code. As has been 
stated before us by the learned Advocate 
for the appellant, that the speech in ques- 
tion is full of jargon of communism, which 
may ordinarily be meaningless to an ordin- 
ary audience, but there is no question that 
the speech contained passages of which the 
following may be said to be typical: 

“Hence I find to-day the situation is that how all the 
communist leaders, all the workers’ leaders are being 
subjected to oppression; for a single speech three 
months, six months and eleven months; provoking 
them unjustifiably and framing a charge of rioting 
against them For imperialist power is most 
afraid of workers’ movement Hence it is 
not that Government put down the workers merely 
by means of a paper propaganda. In order to pre- 
serve simultaneously a balance cf power they set up 
a counter-revolutionary organisation. 

Iwant only tosay that if ycu really feel any 
interest youshould come forward under the Red 
Flag, you should come forward under Leninism,” 
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The passages quoted above have to be 
considered with the entire speech which 
shows a spiritof revolt against the eslab- 
lished Government in this country, and an 
intention to excite disaffection towards the 
Government by bringing it into hatred and 
contempt. The predominating idea in the 
speech in question was not only to sup- 
port the idea of communism, and to 
suggest some other form of Government, 
but to bring the present Government and 
the supporters of the same into hatred and 
contempt and raise hostile feelings against 
them. It is well settled that to determine 
whether the intention of the accused was 
to call into being hostile feelings, ihe rule 
that a man must intend the natural and 
reasonable consequences of his act must be 
applied; so thatif on reading through the 
speech, the reasonable, natural and probable 
effect of the same on the minds of those to 
whom the speech was addressed, appears to 
be that feelings of hatred, contempt and 
disaffection would be excited towards the 
Government, then it is justifiable {o say 
that the speech was delivered with that 
intent, andthat there was attempt to 
create the feelings against which the law 
seeks to provide. This is inspite of what 
was stated by the accused in his written 
statement before the Magistrate that he 
had no intention of preaching sedition, and 
was only expressing his views on the un- 
employment problem. In this connection it 
may be stated, that we are in entire agree- 
ment with the observations of Beaumont, 
C. J., that if a person chooses to speak in 
the same speech with two different voices, 
and one of those voices brings him within 
the reach of the criminal law, it is no 
excuse ofhim tosay that the other voice 
expresses his real views, as to do away 
with the inference deducible from the 
speech ‘taken as a whole: see Ratanlal's 
Law of Crime, Eda. 18, p. 294, quoting 
the observations of the Chief Justice of the 
Bombay High Court, in the case of 
Chimanlal Reva Shankar Joshi. 

The question to be considered ina case 
of the present description was whether 
the accused by his speech brought or 
attempted to bring into hatred or excited or 
attempted to excite disaffection towards 
the Government. The case of bringing into 
hatred or contempt and that of exciting or 
attempting to excite disaffection have, in 
view of thescheme of s. 124-A, Indian Penal 
Code, to be considered together, the one 
resulting from the other. There was a 
yery Clear exposition of the law on the sub- 
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ject, by Ranade, J. in Queen-Himpress vV. 
Ramchandra Narayan (1), in which the 
learned Judge explained the ward ‘disaffec- 
tion’ as used in s. 124-A, Indian Penal 
Code: 

“It is a positive political distemper and not a mere 
abssnee of negation of love or goodwill. It isa 
positive feeling of aversion which is akin to disloyal- 
ty, a defiant insubordination of authority, or when it 
is not defiant, it secretly seeksto alienate the people, 
and weaken the bond of allegiance, and prepossesses 
the minds ofthe people with avowel or secret 
animosity to Government, a feeling which tends to 
bring the Government into hatred or contempt by 
imputing base or corrupt motiveto it, makes men 
indisposed to obey or support the laws of the realm 
and promote discontent and public disorder. : 

Keeping the above view of the law in 
mind, with which we are in entire agree- 
ment, the speech which was the subject of 
the charge under s. 124-A against the appel- 
lant, taking the speech es a whole, was 
clearly one which attracted the provisions 
of the law contained in that section. In 
our judgment, the Magistrate in lhe Court 
below was right in his decision that 
the speech delivered by the appel- 
lent on January 18, 1935, mentioned in 
the charge framed against the appellant, 
was calculated to bring the entire adminis- 
tration of the country, executive and judi- 
cial, into contempt and hatred, and the ap- 
pellant was rightly convicted unders. 124-A, 
Indian Penal Code. The sentence pass- 
ed on the appellant is not severe. The 
appeal is dismissed. 

N. Appeal dismissed. 


(1) 22B 152 (F B). 


-NAGPUR HIGH COURT 
Miscellaneous Civil Case No. 15 of 1936 
February 15, 1936 
Groep, J. 

Musammat SUA BAI—AppLicant 
versus 

ANANDILAL RAMCHANDRA POTDAR, 
AGARWAL BANIA AND OTASRS—OPPOSITE 

PARTY 

Letters Patent (Nagpur), cl. 10~Scope of—Judg- 
ments delivered prior to constitution of High Court— . 
Cl. 10, if applies—Appeal. 

Clause 10 of the Letters Patent deals with ap- 
peals against judgments of the Judge of the High 
Court or of one Judge of any Division Court and it 
has no application to judgments delivered previous to 
the constitution of the High Court. 

Misc. CO. App. for a certificate for appeal 
under s.10.of the Letters Patent of the 
High Court of Judicature at Nagpur. i 

Dr. Sir H. S. Gour, for the Applicant. 

Order.—This purports tobe an applica- 
tion fora certificate under cl. 10 of the- 


. 1936 


Letters Patent. The applicant wishes to 
appeal under that clause against my order 
passed as Additional Judicial Commissicner 
on December 9, 1935, in Miscellaneous Ap- 
peal No. 25-B of 1934. 

I have heard the learned Counsel- for the 
apPlicanton the question whether an appeal 
under the Letters Patent at all lies against 
a judgment passed before the High Court 
of Judicature at Nagpur was constituted. 
- The learned Counsel relies on s. 31 of the 
C. P. Courts Act as amended in 1935. That 
section reads :— 

“In every enactment in force on the date on which 
the High Court of Judicature at Nagpur is establish- 
ed and in every appointment order, rule, bye-law 
notification or form made or issued thereunder, all 
reference to the Court of the Judicial Commissioner, 
Central Provinces, shall be construed, when necessary 
as referring to such High Court.” 

This, however, doesnot help the applicant, 
as the Judicial Commissioner's Court 
no power to entertain Letters Patent Ap- 
peals -and so there can be no substitution 
of the High Courl in place of the Judicial 
Commissioner's Court with regard to it. 

Again, reference is made to cl. 35 of the 


Letters Patent, which deals with proceed- 


ings which were pending in the Judicial 
Commissioner's Court and says that they 
shall be continued and concluded in the 
High Court. A review application arising 
out of this suit was pending when the change 
took place and is still pending and may be 
proceeded with, but clearly a Letters Patent 
Appeal could not, in any case, have been 
pending as it could not have been insti- 
tuted then. Clause 10 of the Letters Patent 
deals with appeals against judgments of 
the Judge of High Court or of one Judge 
of any Division Court and Iam clear that 
it has no application to judgments deliver- 
ed previous to the constitution of the pre- 
sent High Court. 

The application is, therefore, rejected as 
untenable for the reason that no appeal lies. 

N. Application rejected. 


pa nini 


PATNA HIGH COURT 
Appeal from Original Order No. 285 
of 1934 
July 29, 1935 
COURTNEY-TERRELL, O. J. AND VARMA, J. 
- PHULCHAND RAM—JUDGMENT-DEBTOR 
~-A PPBLLANT 
versus 
NAURANGI LAL MARWARI— 
DECRES-HOLDER-—RESPONDENT 
Execution — Decree holder, auction-purchaser — 
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Decree satisfied—Property not liable under decree 
purchased—Further execution, if can be taken out. 
The position of the decrae-holder is quits differ- 
ent from his positioa as an auction-purchaser which 
js a matter of chances. As a decree-holder he cannot 
take oul further execution of a decree which has 


? already been satisfied. It is immaterial that in his 


capacity as an auction-purchaser he has purchased 
tne property of some one who was not liable under 
the decree. Mathukumaraswami Pillai v, Muthu- 
swami Thevan (1), followed. . 
A. from an order of the Subordinate 
Judge, Baagalpur, dated August 20, 1931. 
Messrs A. B. Mukharji and S, N. Banerji, 
for the Appellant. 
Messrs. S. M. Mullick, K. P. Sukal and 
J.C. Mullick, for the Respondent. 
Courtney-Terrell,C. J—This is an ap- 
peal from a judgment of the Subordinate 
Judge of Baagalpur, rejecting an objection 
to asale by way of execution. The facts 
which gave rise to the case are as follows:— 
The judgment-debtor and his children 
and the brother of the judgment-debtor and 
his children were co-owners with the decree- 
holder in a certain property. The matter of 
the profits of that property and the division 
of those proits led to disputes. By an 
agreement between the parties a hatchita 
was executed by the jadgment-debtor and 
his brother admitting liability to the dec- 
ree-holder in the sum of Rs. 7,000. There 
was a suit by the decree-holder on the 
haichita woich was made the subject ofa 
compromise decrees, and, according to this 
decree, the judgment-debtor and his 
children undertook liability for the amount 
sued for and the other members of ths 
judgment-debtor’s family, that is to say, 
the brother and his children were discharg- 
ed, A decree was drawn up on the lines of 
this compromise and in execution of this 
decree the properties of the judgment- 
debtor and his children were sold, the dec- 
retal amount was realised, and the decree 
was satisied. Later on the miuor sons of 
the judgment-debtor sued for a declaration 
that the compromise decree was not bind- 
ing upon them on the ground that the debt 
created by- the compromise was of an im- 
moral character and was not sanction- 
ed as a compromise by the Court. Taat 
suit by the minors was successful and 
there has been noappeal from that decree, 
The decree-holderthen in execution of the 
compromise decree star.ed the present exe- 
cution proceedings and took the view that 
now that the minors’ property had been 
exempted from the operation of the decree 
he was entitled to take out execution for one- 
half of the amount of the decree, that is 
to say, for about Rs: 3,000 odd against the 
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property of the judgment-debtor -who alone- 
appeared, according to'him, to be now res- 
ponsible under the compromise decree and 
this view of the matter wes‘upheld by the 
Subordinate Judge when the judgment- 


debtor objected to the further execution » 


of a decree which had already been satisfied. 
It is clear that the position of the decree- 
holder is quite different from his .position 
as an auctiou-purchaser which is.a matter 
of chance. Asa decree-holdér he. cannot 
take out further execution of a decree which 
has already been satisfied “It is immaterial 
that in his capacity as an aucticn-purchaser 
he has purchased tLe property of some one 
who was not liable under the decree. This 
position was made amply clear bya judg-. 
ment of the High -Cotirt. of Madras in 
Muthukumaraswami ‘Pillai v. Muthuswamt 
Thevan (1). It is frankly conceded by 
Mi. Sushil Madkab Mullick that the pro- 
poséd execution cannot proceed and that 
the judgment .of the learned Subordinate 
Judge cannot be supported. . 
The appeal must, therefore, be allowed 
with costs and it will: be forthe decree- 
holder, if he has some other remedy, to pur- 

sue that remedy as he may be advised. 
. Varma, J.—I agree. 
' Appeal allowed. 


H D. 
()50M 639; 100 Ind. Cas. 522; 52 M L J 148; 29 
L W 232; 38M LT 84; AIR 1927 Mad. 394, 
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. SIND JUDICIAL COMMISSIONER'S 
! - COURT 
Civil Suit No. 68 of 1934 | 
March 23, 1936 
T HAVELIWALA, À. J. C. 
RUGHNATH KEWAJI—Puaintire 
“versus 
TEJA-—DRRENDANT 


. Malicious prosecution—Essentials—Malice should 
be proved independently—Evidence of malice, nature 
6f—Prosecution by Police—No statutory bar to clcim 
for malicious prosecution against real complainant. 
In: order to succeed in a case of malicious 
prosecution the plaintiff has to prove: (a) That he 
was innocent and his innocence was pronounced by 
a tribunal; (b) thet there was a want of reasonable 
or probable cause for the prosecution ; and (e) that 
the proceedings were initiated by a malicious spirit, 
that is, from indirect or improper motives and not 
in furtherance of justice. 
` Malice should be independently proved and can- 
not be inferred merely from the absence of probable 
and reasonable cause. “Nurkhan v. Jiwandass (1), 
relied on. ; . 
“ Malice should not be taken as is generally under- 
stood in the ordinary parlance as ill-will, hatred’or 
spite but any indirect or improper motives, though 
thess may be wholly unconnected with any un- 
gharitable wféelings. Any motive other than the 
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motive of simply instituting a prosecution for the 
purpcse of bringing a person to justice is a malit 
cious motive onthe part of the person who acts in that 
way. The existence of malice is purely a question 
of fact for the jury and the absence of a reasenable 
and prubable cause is not of itself suficient evidence 
of malice. 

[English case-law referred to.] 

There is no statutory provision in either the Cri- 
minal or the Civil Procedure Code, which warrants 
that in every case, where there is nota private pro- 
secution, a suit for damages for malicious prcsecu- 
tion would not lie. The question inall such cases. 
is who is the real prosecutor and with what inten- 
tion the prosecution was started. It meskes little 
ditierence whether the prosecution was by a private 
party or by the Police, the question is who set the 
machinery oflaw in motion and with what object. 
jf the ccmplainant dces not go beyond giving what 
he believes to be correct information to the Pclice 
and the Police without fursher interference on his 
part (except giving such honest assistance as they 
may require), think fit to prosecute, it would be 
improper to make him responsible in damages for, 
the failure ofthe prosecution. But if the charge is 
false to the knowledge of the complainant, if he 
misleads the Police by bringing suborned witnesses 
to support it, ifhe influences the Police to assist 
him in sending an innocent man for trial before the 
Magistrate—it would beequally improper to allow 
him to escape liability because the prosecution has 
not technically been conducted by him. Nagendra 
Nath Ray v. Basanta Das Batragya (7), followed. 

Judgment.—This is an action biought 
by the plaintiff, a money-lender, doing 
business at Karachi, against the defend- 
ant Teja, wife of Kanaya, a dhobi by 
profession, claiming Rs. 1,000 as dumages 
for his malicious prosecuticn. It appears that 
on December 15, 1932, the defendant Teja 
complained to the Runchore: Line Police 
at Karachi charging the plaintiff with 
criminal breach of irust in iespect of a 
sum of Rs. 900 and also certain orna- 
ments worth Rs. 2,226. In consequence 
of that information, the Police made _ in- 
vestigation in the matter and on Jan- 
uary 13, 1933,.challaned the accused be- 
fore the Court of the Additional City 
Magistrate, Karachi (Mr. Chana) charging: 
him with an offence under s. 406, Indian 
Penal Ccde. The learned Magistrate, after 
a Jong and protracted trial, on January’ 3, 
1934, delivered an exhaustive judgment 
dealing fully with the case and acquitted 
the plaintiff. He observed: 

“Tt appears to me that there had been some dis- 
agreement between the- complainant and the ac- 
cused in regard to sume money transaction, but 
what that disagreement actually relates to, it is 
difficult to ascertain frcm the facts before the 
Court.” | : 
Thereafter, the plaintiff made an appli- 
cation under ss. 476 and 195, Criminal 
Procedure Code to the learned Magistrate 
praying for sanction to prosecute the de- 
fendant Teja. The Magistrate issued a 


1986 


notice to the defendant Teja, and, -after 


hearing the parties, on March 29, 1934, dis- ` 


charged the notice observing that ‘the 
complaint made by the defendant Teja 
was not malicious and it could not be 
regarded as purely false, that in account 
matters the oral evidence such as was adduc- 
ed for the prosecution could not have much 
weight, and that the accused Rughnath 
(plaintiff) was given the benefit of the 
doubt. Having been thus disappointed and 
not able to get any relief from the Criminal 


Court, the plaintiif has filed.the present suit: 


for damages against the defendant. It 
is urged that the prosecution instituted 
by the defendant was false and malicious, 
that the defendant acted without reason- 
able and probable cause and was actuated 
in launching the prosecution by. indirect 
or improper motives. Plaintiff submits 
that this action of the defendant resulting 


in a protracted prosecution caused him, 


great anxiety, pain of mind, loss of reputa- 
tion, and the closing of his shop at inter- 


vals which involved himin a good deal of. 


expense which he estimates at Rs. 1,000. 
The defendant denies that the com- 
plaint made by her to the Police was false 
and malicious and without any reasonable 
or probable cause. The cnly issue for de- 
. termination, to my mind, is whether the 
complaint made by the defendant to the 
Police was false and malicious and. without 
any reasonable or probable cause. In sup- 
port of his allegations, the plaintiff has 
produced before me the entries showing 
the account opened by him on January 5, 
1932, when he states he advanced a sum of 
Rs. 1,10! to the defendant on the deposit of 
certain ornaments. He states that he knew 
the defendant for some years and that this 
was his first dealing with the defendant. 
He opened the account in the name of 
Kanaya, the husband of the defendant, 
that the transaction lasted for about 11 


months, and when on December i, 1932, 


he made ademand for interest which had 
accrued due, the defendant brought a 
false complaint against him, that after he 
was acquitted, with the consent of the 


defendant, he got the oranments sold and’ 


thus the account was squared up. 

The defendant’s case is that she knew 
the plaintiff as an honest and respect- 
able man, that he used to come to the 
Dhobighat and sell ghee and other focd- 
stuffs to the chobhis, thatas there were 
many thefts committed in the neighbour- 
bood and her husband was away to his na- 
five placeand us these ornaments and cash, 
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- some ‘of-which belonged to her sister-in-law, 


were with her in the house, she took them 


“over to the plaintiff for safe deposit. She 


admits that she did not obtain any receipt 
from the plaintiff with regard to the de- 
posit of these ornaments and cash and 
that they remained with the plaintiff for 
nearly 11 months. She states that when 
she made a demand the plaintiff denied 
the deposit ani alleged that the orna- 
ments were pawned and not deposited 
and they would not be returned till the 
advance was paid. The defendant in- 
formed of this to her husband who return- 
ed to Karachi and immediately reported 
the matter to the Police. 

Unfortunately, there is no evidence in 
this case except that of the plaintiff and 
of the defendant. There is, so to say, the 
word of the plaintiff against the word 
of the defendant. The plaintiff's version 
is that it was a loan advanced to the 
defendant on the pledge of ornaments 
and in support of that he has produced 
certain entries. in his books. It trans- 
pired in his evidence that there were two 
accounts for this transaction. According 
to the plaintiff, he opened the first account 
on January 3, 1932, for loan advanced to 
Kanaya through the defendant, and the 
second account of December 1, 1932, in 
the name of the defendant herself. ‘Che 
plaintiff has not struck me as a truthful 
witness. When asked whether he knew 
the defendant for a long time or not, he 
seemed at first to deny it, but after a 
little hesitation admitted. that he knew the 
defendant and her husband Kanaya for 


‘some years. He scemed to avoid answering 


questions till he was driven by the Court 
to do so and even then he did not answer 
them properly. These entries appears to 
me to be rather peculiar and suspicious, 
The plaintiff is a shrewd money-lender and 
it appears to me that he took advantage 
of a credulous, illiterate woman such as 
the defendant, who along with her sister- 
in-law, went to him tə deposit the orna- 
ments. It is also strange thut the defend- 
ant did not obtain a receipt for the deposit 
of these ornaments and cash worth, nearly 
Rs. 3,000. Equally strange is the fact that 
a shrewd money-lender like the plaintiff 
did not obtain any receipt for the money 
advanced to the defendant as he alleges. 

The learned Magistrate has dealt with 
this aspect of the case, and although, Iam 
not concerned with his reasoning, there is 
nothing before me to show that the story 
of the deposit by lhe defendant with the 
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plaintif is false. It is true that during 
the long period of about a year no demand 
was made for the return of ornaments 
and cash, but, at the same time, there 
is nothing to show that the plaintiff ever 
made a written or oral demand for the 
return of ihe loan cr interest. Beyond 
the word of the plaintiff and the en- 
tries produced there is ‘nothing before 
me to show that this was a loan transaction 
and nota deposit. It is rather doubtful 
that the defendant, an illiterate washer- 
woman, would dare to get up a false case 
and file-acomplaint for criminal misap- 
propriation against a man in the position of 
the plaintiff. 

Now, in crder to succeed in a case like 
this, the plaintiff has to prove: (a) That 
he was innocent and his innocence was 
Pronounced by a tribunal; (b) that there 
was a want of reasonable or probable 
cause for the prosecution; and te) that 
the proceedings were initiated by a mali- 
cious spirit, that is, fiom indirect or 
improper motives and not in furtherance 
of justice. No doubt, the burden lies on 
the plaintiff to prove want of reasonable 
and probable cause and the existence of 
malice. As said above, beyond the word 
of the plaintiff there is nothing to show 
that the defendant was, in launching the 
proseculion against the plaintiff, actuated 
by malice. It is admitted that there was 
no enmity or ill-feeling between the par- 
ties of any kind, that this was a solitary 
transaction between the parties started 
on January 5, 1932, and that there were 
no previous dealings between them. 

It is urged cn behalf of the plaintiff 
that the circumstances of this case are 
Buch that malice and want of probable 
and reasonable cause should be inferred, 
because it would be inconceivable that 
the defendant should deposit ornaments 
and cash worth such a large amount 
without obtaining any receipt and she 
would wait for such a long time with- 
out making any demand for the return of 
cash or ornaments. But, as observed by 
Jai Lal, Ja in Nurkhan v. Jiwandas (1), 
malice should be independenily proved 
and cannot be inferred merely from the 
absence of probable and 1easonable cause. 
It is then urged that malice should not 
be taken as is generally understood in 
the ordinary parlance as ill-will, hatred or 
spite but any indirect or improper mo- 
tives, tLough these may be wholly uncon- 


nected with any uncharitable feelings. In 
(JA R 1927 Lah, 120; 99 Ind. Cag, 638, 
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the words of Alderson, B. in Stevens v. Mid- 
land Counties Ry. Co. (2), at p. 356*: 

“Any motive other than the motive of simply in- 
stitnting a prosecution forthe purpose of bringing a 


person to justiceis a malicious motive on the part of 
the person, who acts in that way,” 


The existence of malice is purely a 
question of fact for the jury and the ab- 
sence of a reasonable and probable cause 
is not of itself sufficient evidence of malice. 
This aspect of the case has been well 
considered in Chaganlai Sakerlal v 
President, Thana Municipality (3), where. 
it is observed ihat in order to suc- 
ceed in an action for malicious prose- 
culion, ihe plaintiff must prove that the 
defendant acted maliciously, that is, from 
some indirect orimproper motive, and that 
there was no reasonable and probable 
cause for his aclion. In Munhordas v. Go- 
culias (4), it was held that in a malicious 
prosecution the test of reasonable and pro- 
bable cause is not what impression the 
circumstances would make on the mind 
of alawyer but whether the cireumstances 
warranted a discreet man in instituting 
and following up the proceedings. It is 
notin every case that because there is 
no reasonable and probable cause a Judge 
is justified in inferring malice. There 
must be something more of the nature of 
an indirect or sinister motive for the pro- 
secution than the mere absence of reasonable 
and probable cause. Againin Surajmal v, 
Menekchané (5), it was held that where there 
is noactual malice alleged or proved, and 
the act done is not otherwise in itself 
illegal, legal malice must be averred and 
it cannot be presumed in any case where 
the unveasonableness, carelessness or reck- 
lessness of the action taken is not such 
aslo leave no room for supposing that 
there was any but an improper motive. In 
Stuart v. Bell (6), it was held that : 

“Malice is not confined to personal spite and ill. 
will, but includes every unjustifiable intention to 
inflict injury on the person defamed." 

In the present case there are no cir- 
custances placed before me from which 
1 could infer that there was any improper ' 
or indirect motive or that there was unjustii- 
able intention to inflict in jury by launcning 
this prosecution against ihe plaintiff. The 


(2) (1854) 10 Ex. 352; 23 L J Ex. 328; 18 Jur, 932, 

(3) 56 B 135; 137 Ind. Cas. 545; AIR 1932 Bom, 
259; 34 bum. LR 143; Ind, Rul. (1982) Bom. 27a. 

(4) 4 Bom. LE 560. 

(2) 6 Bom. L R 304. ` 

© (391) 2 Q B 341; 60 LJQB 577, LT 633; 
39 W R 612, 


“Page cf Ub) 10 Bx [Ed]  ~ 





1936 


action of thedefendant appears to meio 
be bona fide. She complained to the Police 
after informing her husband as to what had 
happened and the Police made due in- 
quiries which took them nearly a month 
and after they were satisfied as to the 
truth of the complaint, launched a prose- 
_ cution against the plaintiff. The plaintiff 
has failed toshow that there are in this 
case any circumstances from which I could 
reasonably infer that the defendant in 
making a complaint to the Police was 
actuated by any motive other than that of 
Seeking the return of her deposit from the 
plaintiff. The plaintiff could have called 
evidence of the investigating Police Officers 
_ or produced Police reports showing that the 
defendant misled the Police by bringing 
false witnesses in support of her story, or 
that the Police were influenced by means 
other than fair and proper. Tf such cir- 
cumstances could have been placed be- 
fore the Court, then, as the authorities 
cited above, show a reasonable inference 
or improper or indirect motive could have 
been inferred. 

But the plaintiff has not chosen to do so 
and on the consideration of the evidence 
as a whole I am not prepared to say that 
the defendant was actuated by any impro- 
per or indirect motive in making her 
complaint to the Police. On consideration 
of the case as a whole and giving my very 
best consideration to the arguments of 
the learned Counsel for the plaintiff, Iam 
of opinion that the plaintiff has taken 
undue advantage of two illiterate and credul- 
ous women and had the case come up be- 
fore me inthe first instance, possibly I 
would have taken a different view of the 
whole matter. On behalf ofthe defendant, 
it is urged that in any case no damages 
for malicious prosecution should be given 
as here the prosecutor was not the de- 
fendant but the Police, and on that ground 
alone, the plaint should be thrown out. Now, 
there is no statutory provision in either 
the Criminal or the Civil Procedure Code 
which warrants sach a course that in every 
case, where there is not a private pro- 
secution, a suit for damages for malicious 
prosecution would not lie. The question in all 
such cases is whois the real prosecutor 
and with what intention the prosecution 
was started. It makes little difference whe- 
ther the prosecution was by a private parly 
or by the Police, the question is who set 
the machinery of law in motion and with 
what object. As observed by Mukerji, J., 
‘in Nagendra Nath Ray v, Basanta Das 
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Ba‘ragya (7) : 

“The question in all cases of this kind must. te 
who was the prosccutor ?—and the answer must 
depend uponthe whole circumstances of the case, 
The mere setting of the law in motion is not the 
criterion; the conduct of the complainant before and 
after making the charge, mst also be taken into con- 
sideration. Noris it enough to say, the prosecution 
was instituted and conducted bythe Police. That 
again isa question of fact. Theoretically all prose- 
cutions are conducted inthe name and on behalf of 
the Crown but in practice this duty is often left in 
the hands of the person immediately aggrieved by 
the offence, who pro hac vice represents the Crown 
~.. The foundation of the action is malice, and 
malice may beshownat anytime inthe course of 
the inquiry . If, therefore, the complainant 
does not go beyond giving what he believes to be 
correct information to the Police and the Police with- 
out further interference on his part (except giving 
such honest assistance as they may require), think 
fit to prosecute, it would be improper tomake him 
responsible in damages for the failure of the prosecu- 
tion. But if the charge isfalsa to the knowledge of 
the complainant; if he misleads the Polios by bring- 
ing suborned witnesses to support it; if he influences 
the Police to assist him in sending an innocent man 
for trial before the Magistrate—it would be equally 
improper to allow him to escape liability becauss the 
prosecution hasnot technically been conducted by 
hin.” 

The contention of the defendanton this 
point, therefore fails. The plaintiff, as ob- 
served above, has not shown to me that 
the defendant did anything more than give 
honest and proper assistance tothe Police 
in carrying on with the investigation of her 
complaint. For the foregoing reasons I hold 
that the plaintiff has failed to prove want 
of reasonable and probable cause and any 
indirect or improper motive on the part 
of the defendant in launching the prose- 
cution against the plaintiff. Accordingly I 
dismiss the suit with costs. My finding on 
the issue is : | f 

Issue No. 1:—Was the complaint false 
and malicious and did the defendant act 
without reasonable cause and was he 
actuated by malicious intentions or im- 
proper motive? In the negative. Issue 
No. 2: Was the plaintiff challaned by the 
Police after thorough investigation ? If so, 
what isthe effect? Yes, as fully dealt with 
in my judgment. Issue No. 3: Were the 
plaintiff's applications for compensation and 
sanction as alleged in para. 3 disallow- 
ed? If so, what is the effecs? Yes, 
Issue No. 4: Has the plaintiff suffer- 
ed any damages, 1f so, what ? Unnecrssary, 
as the suit is dismissed with costs. Issue 
No.5: To what damages, if any, isthe 
plaintiff entitled : Unnecessary. Issue No. 6: 
General. = ant 

D. Suit dismissed. 


(7) 57 G25; 125 Ind. Cas, 667; A I R 1930 Cal. 392° 
Ind, Rul, 1930) Cal. 587. 
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MADRAS HIGH COURT 
s Second Civil Appeal No. 48 of 1932 
i February 14, 1936 
VENKATARAMANA Rao, J. 
APPASAMY MUDALIAR AND oTaERs 
— DEFENDANTS —APPELLAXTS. 
versus 
SUNDARAM PILLAI AND OTHERS— 
PuaIntirrs— RESPONDENTS 
Co-tenants—Sale of entire property by one co-ten- 
ant with consent of the other—Validity—Authority 
- to effect sale for discharging a particular debt— 


Discharge of different debt—Validity of sale—Roti- . 


. fication by conduct. 
Though one tenant-in-common cannot sell more 
“ than his share of the common property and any 
> conveyance in excess thereof will not be binding on 
. his co-tenants, it is open to a tenant-in-common to 
authorise his co-tenant to sell his share of the com- 
mon property and such authority may be express 
- or implied, 
A, a co-tenant authorised B another co-tenant to 
-sell A's share also for the purpose of discharg- 
ing a particular mortgage but 
- sold by B for discharging a different debt. 
` sequently B discharged the entire mortgage debt out 
: of other money on the request of A-and A did not 
“take any steps to impeach the sale for five years: 
Held, that as A had authorised B to effect the sale 
: and he had also elected to confirm the transaction 
-and to obtain a benefit therefrom, it was not open to 
his representatives to turn round and repudiate the 
‘sale, ~ i ora ` 
‘Where a co-tenant authorises another to effect a 


. pale proceeds, a sale effected by the latter will not be 
invalid merely because the sale proceeds were not 
` applied to discharge that particular debt. 4 
= S. ©. A. against the decree of the Court 
of the Subordinate Judge of Vellore, 
“in A. S. No. 151 of 1930 (A. S. No. 17 of 
71930) ` District Court, -Vellore) preferred 
-against the decree of the. Court of the 


-District Munsif’ of Arni in ©. S. No. 12 | 


. of 1927. 


Messrs. T. M. Krishnaswamy Aiyar and 
C..K. Viswanadha Aiyar, for the Appel 
lants. 


Mr. B. Somayya, for the Respondents. 

Judgment.—The suit out of which this 
second appeal arises was instituted by the 
-plaintiffs for recovery of a half share in 
‘the suit properties under a deed of gift 


.dated September 16, 1926, executed in their ` 


favour for and_ on behalf of a trust by the 
6th defendant. Defendants Nos. 4 to 5 claim- 
-ed title to item No. 2 of the suit property 
under 2 deed of sale Ex. XV, dated May 7, 
1920, executed by one Ayyasami in their 
favour. Defendants Nos. 2 and 3 are mort- 
.gagees from defendants Nos. 4 and 5 of 
the said property. The lst defendent 
claims items Nos. 1 and 3 under a. sale 
.deed Ex, XIV, dated June 17, 1921, from 
the said Ayyasami. Ever.since.the.date.of 
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- the sales, the alienees have been in pos- 


the property was ` 
Sub- - 
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session of the property. The case for the 
plaintiff is that Ayvasami and the 6th de- 
fendant Muruga Pillai were members of 
a joint family who became divided in status 
and each .was entitled to a several half 
share in the property, that the deeds of 
sale executed by Ayyasami are not bind- 
ing on the 6th defendant’s half share, 
that by virtue of the gift deed -in their 
favour ‘they were entitled 10 recover 
possession of the half share fron the 
defendants. . The defendants allege that 
the sales by Ayyasami were made under 
circumstances which will bind the 6th de- 
fendant and his subsequent conduct also 
estops him from impeaching their validity. 
It is admitted that the patta for the 


“ entire lards stands in the name of the said 


- Avyesgami. st 

The learned District Munsif found that 
Ayyasami and the 6th defendant were 
divided in status and the sales would not 
ordinarily be binding on the 6th defend- 
ant. But by his conduct as evidenced 
by Exs. I and II in the case ke must be 
deemed to have ratified the sales. The 


“Jearned Subordinate Judge came to a diffe- 


- rent conclusion. 
- sale and to discharge a particular debt out of the - 


"Two -questions fall to be decided, tiz., 


4) was Ayyasami competent to. sell the 


entire property so-as to bind the 6th de- 


` fendant ? and- (ii) assuming he was not 


- authorised is the 6th defendant precluded 


“frem impeaching the validity of the sales ? 
- No ‘doubt 


one tenant-in-common cannot 
sell more -than his share of the ccmmon 
property and any conveyance in excess 
thereof will not be binding on his co- 
tenants. But it is open to a tenant-in- 
common io authorise his co-tenant to rell 
his share of the property. The authority 
may.be express or implied. The patta 
stands in the sole name of Ayyasami and 
a sale by him with the consent or authority 
‘of the 6th defendant will be operative to 
‘pass the entire interest in the property in- 
‘cluding that of the 6thdefendant. . - 

Exhibit II is a letter dated November 10, 
-1923 written by the 6th defendant to 
Ayyasami in which he states that he has 
-asked Ayyasami to sell the said proper- 
“ties and discharge a mortgage due to one 
Muthukrishna Pillai which is evidenced 
by Ex. IV in the case. It is a distinct 
admission on the part of the 6th defend- 
dant that he has authorised the sale of 
-the suit property. It is contended that 
what he- authorised was to. sell the prop- 
‘erty for-the purpose of discharging the- said 
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“pose but in the sale-deeds ihere-.is a re- 
-cital that they were effected for the pır- 
pose of discharging a debt- due to one 
: Dhanadeva Nainar. 

“Glad. ‘in. excess of the instructions the 

“sale could not be Said to have been effect- 
-ed with dué authorisation from the 6th 
defendant. ` This- argument is not tenable. 

- The fact that-a purpose other- than fhe one 

-intended by the 6th défendant was-recited 


in the sale deeds or that Ayyasami did 


- nofearry out the instructions given-to:him, 
< namely, the discharge of Ex. IV with the 
< said money will not vitiate the sale. What 
“is required was authorisation to effect the 
“sale and-not a proper application of the 
- purchase money. It seems to me, therefore, 
-that the sales by Ayyasami will. be bind: 
-ing onthe 6th -defendant and. therefore 
-on the p‘aintiffs. 
‘Assuming that the said sales are not 
-binding as unauthorised, the question is, 
“has the’ 6th defendant precluded himself 
“ from ‘attacking them? It is open to the 
: 6th defendant to elect to confirm the said 
- sales and call upon Ayyasami to account 


-for the money or to: ‘repudiate the sales and ° 


- sue. to recover possession of ie property 
from ` his alienees. 
-Om October 10, 1923; a-year or two after 
the- sales and after becoming aware’ of 
them the 6th defendant addressed a letter 


` Ex. I to the mortgagee under Ex. IV, to - 


_ the effect, that ‘Ayyasami has sold the prop- 
` erty for-Rs. 200 and asked him to take 
- that money -from him in discharge’ of his 


“ younger ‘brother to see that Ayyasami pays 
-the money.. He also- addressed another 
' letter Ex. II bearing ‘the same. date to his 


' own brother in which. he says that he will - 


‘take him to task for not paying the mort- 


“gage with the sale proceeds of the land ` 


“which he has directed him to sell, and 


that he is sending his younger brother ` 
to see to its payment and requested him É 


-to pay the money immediately. 
-The learned Subordinate- Judge was of 


: opinion- that Ex. IV, was not binding on - 


‘the 6th defendant. In this finding he i is 
‘Wrong in the face of the distinct “admis- 
“sions in Exs. I and I, his finding cannot 


: be supported and-he has not. edverted to - 
them in’ dealing with the binding nature - 


‘of Ex. IV. His finding in respect of Ex. IV 
-cannot stand and Ex. IV, must be treated 
-as a valid transaction binding on tue 6th 
sGetondent: 

- Subsequent -to Exs, I and. II it- will be 
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“mortgage debt and not for any other pur- ` 


Therefore -s he has ` 


-was accordingly donè. 


- other money is immaterial. 


-but motive was” lacking. 
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seen that on January 16, 1924, Ayyasami 


“paid a sum of Rs. 366 in part discharge 


of Ex. IV which is evidenced by the en- 
dorsement Ex. IV-A. The lower Courts 
have taken the view that it is not proved 
that with the actual’ sale proceeds the said 
mortgage was discharged. It is quite 
unnecessary. The 6th “defendant had a 
right to call upon Ayyasami to account for 
his’ share ‘of ‘the ‘sale proceeds. He did 


- gall upon him and ‘requested him to apply 


the proceeds in a particular manner. It 
Whether Ayyasami 
paid the identical sale proceeds or some 
The, question 


is had the 6th -defendant derived any 


-advantage from the sale of the suit-lands? 
“He did “derive a benefit in that Ex. IV was 
: discharged. What constitutes 


an ‘act of 
election is in each case a question of fact. 
The request of the 6th defendant’ to ap- 
ply the purchase money, the compliance 
with the: same by Ayyasami, the dis- 


-charge of Ex. IV and the resulting benefit 


to the 6th ‘defendant, and the- conduct of 


-6th defendant in ‘not taking any steps 


to repduiate the sales for a ‘period of five 
years are enough to show that the 6ih de- 
fendant has elected to ratify the. ‘sales 


< and his election has been conclusively 


determined. It is not open to.a person to 
confirm a- transaction’ and obtain a benefit 
therefrom and then turn round and repu- 
diate it. (Vide, Smith v. Buker (1). The 
6th defendant and the plaintiffs who claim 


“under him are, therefore, precluded from ` 
‘impeaching the validity of the said sales. 
` mortgage and- that he is sending his own - 


I therefore reverse’: the decree of the 


- Subordinate Judge and restore the decree 


of the District Munsif with costs in this 
Court. 

Leave refused. 7 4 

“Ae Appeal allowed. 
- -(1) (1873) 8 O 350, 42 LJO P 155; 28 LT 637. 


PATNA HIGH COURT: 
_ Death Reference No. 14 and Criminal ` 
Appeal No. 76 of 1926 
April 29, 1936 
JAMES AND VARMA, Jd. 
EMPEROR—PROSECUTOR 
: -© versus j 
HARDWAR SAH --AccUSED — APPELLANT 
Criminal trial—Benefit of doubt—Murder charge— 
Conduct of. accused suspicious—Motive lacking—Hvi- 
dénce not convincing—Held, benefit of doubt should 
be given to accused. 
In a charge for murder by poisoning, thè accus- 
- ed’s conduct on the day of the crime was suspicious, 


“The evidence of the - poi- 
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son-vendor was also not convincing. In the Sessions 
Court, witnesses to prove threats of the arcused to 
the decensed—a point of vital importance—wers not 
-examined but the Judge convicted the accused of 
murder : 

Held, that the circumstantial evidence, as it was 
presented to the Court, was not such as to make jt 
clear beyond doubt that the accused murdered the 
deceased. There was not even actually a weak link 
jn each chain and there was ground for doubt of 

` which the benefit must go to the accused. 

D. Ref. and Cr. A. from the reference of 
the Sessions Judge, Saran, dated March 23 
1936. 

The Assistant Government Advocate, for 
the Crown. 

Messrs. P. C. Manuk and Anand Prasad, 
for the Accused. - 

James, J.—The appellant, Hardwar 
Sah, has been sentenced to death for the 
murder of his mistress Musammat Zainab, 

_the daughter of a woman named Musammat 
` Kilia. Tke mother, Killia, is a prostitute 
by profession who more recently, being 
_advanced in years, has lived mainly on 
the earnings of her daughter, Zainab. 
During 1933 Musammat Zainab was kept 
by a Brahman named Ramautar Tewari, 
_ who describes himself as a seller of 
ornaments for sonars, but who also ap- 
pears to work asa purohit. After that she 
was kept by the appellant, Hardwar Sah, 
a bania of Chapra. He at first kept her at 
her mother's house, paying the mother Rs. 20 
monthly for Zainab and Rs. 6 for the 
rent of the house. At some time early in 
1985 Hardwar Sah took Musammat Zainab 
to his own house, where he lived with his 
wife, undertaking to pay Rs. 10 monthly 
to Musammat Killia. She says that he paid 
her for two or three months, and then 
ceased to make payments; and that when 
she went to his house to demand payment 
of the arrears she was rudely rébuffed. 
However that may be, at about the end 
of tle third week of last September 
Uusammat Zainab left Hardwar Sah's 
house and returned to her mother’s house 
at Chapra, saying that she had quarrelled 
with the wife of Hardwar Sah and that 
Hardwar Sah had beaten her and his wife 
as well. The former lover Ramautar Tewari 
then appeared and advised Musammat 
Killia to take Zainab to a house which 
she had in the country at Chaumukha, 
saying that otherwise Hardwar Sah would 
do Zainab some injury ; so in the afternoon 
Musammat Killia went to Chanmukha taking 
with her Zainab together with her grand- 
daughter Tuntun, her grandson Tota and 
her servant Rangi. It is said that on that 
| night Ramautar Tewari came out to Chau- 
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mukha, where Łe slept with Zainab, and 
that on the next day Hardwar Sah came to 
Choumukha endeavouring to persuade 
Zainab to return with him to Chapra. 
According to some of the witnesses who 
gave evidence at the trial, Hardwar Sah 
on this occasion said that if Musammat 
Zainab would, not return he would take 
her life and his own. She refused to 
return with him; and on that night there 
Wes a quarrel between them which attract- 
ed some attention from outsiders. Hardwar 
Sah returned to Chapra alone on the fol- 
lowing morning. On September 29 or 30, 
Hardwar Sah again went to Chaumukha, 
where he is said to have come across Zainab 
in the bazaar and to have attempted to take 
her away by force, which was prevented by 
the people about the bazaar. Tt is 
said that on this cceasion again he said 
that if Musammat Zainab did not come 
with him he would take her life and end 
his own. If we accept the evidence of 
Sarju Prasad, a pcison-vendor who gave 
evidence at the trial, Hardwar Sah before 


‘he went to Chaumukha on this occasion 


had purchased § annas weight of arsenic 
which should be 99 grains. Hardwar Sah 
stayed at Chaumukha for three or four 
days, and it was agreed in the end that 
Musammat Zainab should live at Killia’s 
kouse in Bhagwan Bezor at Chapra, and 
that Hardwar should visit her there and 
pay a certain amount to Killia. The party 
then returned from Chaumukha to the 
house in Bhagwan Bazzar which Hardwar | 
Sah visited every night. On ihe night of 
October 3, Hardwar Sah and Ramautar 
Tewari met near the Bhagwan Bazaar liquor 
shop in Chapra where they quarrelled and 
fought. The fight was stopped by the 
Assistant Sub-Inspectcr Bhubaneshwar 
Singh who is said to have subsequently ac- 
companied Ramautar Tewari in search of 
Zainab to the house of Musammat Killia 
and to that of Sheikh Nazir who is married 
to Zainab's sister. 

We now come to the occurrences of 
October 10 and 11. According to the 
poison-vendor, Sarju Prasad, Hardwar Sah 
on October 10, purchased another 99 grains 
of white arsenic. The account of the 
events which followed rests upon the evi- 
dence of Musammat Killia and of the 
members of her fami'y. Hardwar Sah is 
said to have slept on the night of the 
10th with Zainab. It appears that when 
he left her on the morning of the Ilth 
she was suffering from some pain in her. 


Stomach which was attributed to flatul- 
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ence. Musammat Killia says that in the 
morning she purchased sweetmeats for a 
pice which Zainab ate, and that at midday 
Hardwar Sah came back. Hardwar Sah 
gave two annas to Tota, Killia’s grandson, 
whom he sent out for some rasgvolla and 
kachauri which Hardwar Sah offered to 
Zainab. Zainab would not eat it, ap- 
parently because she was feeling unwell; 
and Hardwer Sah then gave Zainab some 
white powder to lick saying that it was 
medicine. Tota Nut when he was examined 
by tke Deputy Superintendent of Police 
said that Hardwar Sah when-he arrived 
brought with him a yellow packet of paper 
which ke said contained medicine for re- 
lieving stomach-acke which may possibly 
be true. Killia says that Zainab was at- 
tacked by severe vomiting while Hardwar 
Sah was with her and that he then went 
away saying that he would bring her 
medicine. Zainah’s condition rapidly be- 
came worse, so that Musammat Killia, at 
some time in the afternoon, sent Tola to 
Nazir Mian, telling him to call Dr. 
Haridhan Bose. Tota and Nazir went to 
the house of Dr. Haridhan Bose, but he 
could not be found. At about 10 o'clock 

-that night Tota was again sent to Nazir 
Mian, who came to the house ; and then 
set out to bring any doctor whom he could 
find. He brought Dr. N. R. Bose who 
arrived at the house at about 11-30 P. m. 
The doctor diagnosed the case as one of 
poisoning, and said that Musammat Zainab 
must be taken to the hospital. He took 
her to the hospital in the car which had 
brought him to the house, taking up a 
| constable who happened to be outside and 
sending another constable to the thana to 
give information of this case of suspected 
poisoning. Dr. Bose made over Zainab to 
the dresser of the hospital. 

It appears that by that time she was 
dead though the point is not clear. She 
was dead when the Assistant Sub-Inspec- 
. tor arrived at the hospital at 1-15 A.M. 
when an inquest report was drawn, and 
the statement of Musammat Killio was 
recorded. The post mortem examination 
was held on the following day by Dr. S. N. 
Santra, Assistant Surgeon of Chapra, who 

“was assisted by Dr. N. N. Roy, medical 
officer to the jail. The Assistant Surgeon 
set aside the viscera of Musammat Zainab 
to be forwarded to the Chemical Examiner, 
reserving his opinion as to the cause of 
death until the Chemical Examiner's re- 
port should be received. The Sub-In- 
spector Maulvi Aminul Haq, who at once 
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took over the investigation on the assump- 
tion that the case was one of poisoning, 
forwarded also to the Chemical JExaminer 
a bed-sheet which contained purged matter 
of Zainab, together with some other faecal 
matler and vomited matier. Arsenic was 
detected by the Chemical Examiner in the 
viscera; and also in the faecal matter 
which had been taken from the ground 
and in the stains in the bed-sheet, as 
well in the earth on which Zainab had 
vomited. Other articles found in the house 
and forwarded to the Chemical Examiner 
were two paper purias containing white 
powder, one of waich was found to contain 
calomel, while of the other the Chemical 
Exeminer reported that it contained no 
poison, Without telling us what it did con- 
tain. Another officer who has not been 
examined as a witness searched the house 
of Hardwar Sah. ` The investigating officer 
gives us to understand that a packet of 
white powder was discovered at that search 
which was found to be of boric acid, and 
that some other substance was found which 
on examination proyed to be alum. 

Mr. Manuk on behalf cf the appellant 
argues in the first place that the witnesses 
have varied their story so much in essential 
details that their evidence ought not to 
be acted upon;. and further that the evi- 
dence of the poison-vendor should be 
regarded as untrustworthy ; and that in 
any event there is nothing to indicate 
that Hardwar Sah administered the poison 
with homicidal intent. Mr. Manuk draws 
attention to the variations in the witnesses’ 
accounts of what happened on the morn- 
ing of October 11. (His Lordship discussed 
the evidence and proceeded.) It is possible 
that the witnesses, having decided in their 
own mind that the poison which killed 
Zainab was contained in the white powder 
which she said had been administered to 
her by Hardwar Sah at mid-day, made 
contradictory statements in points of detail 
lest the admission that Zainab already 
had pain in her stomach when Hardwar 
Sah came to the house at noon should be 
taken to imply that the poison had been 
taken in some other way independently of 
Hardwar Sah. This concerted prevarication 
on most important points of detail does 
without doubt make the case difficult ; 
but Zainab did die of arsenic poisoning, 
and for practical purposes it matters little 
whether the arsenic was contained in the 
white powder which was administered at 
noon, or whether it was administered in 
some other way. When Hardwar Sah was 
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- with Zainab, it was noticed that there was 
a pandan there which Hardwar Sah took 
- away with him when he left. The evi- 
- dence of Tota Nut and Rangi, that they 
saw a yellow puria of medicine in Hard- 
- war Sah’s hand when he arrived at noon 
may possibly be true; but the puria may 
<- merely have been the calomel of which 
what was left was afterwards found in 
Musammat Killia’s house. 

. All the witnesses. of Killia’s family say 
- that Hardwar Sah had been saying that 
- if Zainab would not come to him ke would 
take her life and his own. Mr. Manuk 
-suggests that Hardwar Sah could have no 
motive for killing Zainab, because she 
evidently preferred his company . to that 
-of Ramautar Tewari though she may have 
“been unwilling to go to his house. It 
: would. appear to be Musammat Killia who 
was preventing Zainab from going to 
Hardwar Sah's house, the reason being 
. thet Hardwar Sah had fallen into arrears in 
his paymenis to Kilia. It appears from 
..Musammat Killia’s evidence that even after 
the return frcm Chaumukha, Hardwar Sah 
‘had paid nothing and that ske was press» 
ing for payment; but this would not in 
_itself give Hardwar Sah any motive for 
. murdeiing Zainab. The former lover was 
-.persistent in his attentions; and he may 
- have been fevoured by Killia, but Hard- 
. war Sah was evidently preferred by 
- Zainab. Killia had apparently some 
influence over her daughter but, long be- 
„fore these evenls the daughter had 
endeavoured to free keiself by a petition 
-to the Sub-Divisional Magistrate. The 
discarded lover Lad for. some time been 
saying thet Hardwar Sah must not be 
‘permitted to approach Zainab, because he 
would murder her, with some justification 
if the evidence regarding Hardwar Sah’s 
threats were accepted, but bearing a very 
different significance if that evidence is 
treated as untrue. 

It is said that Hardwar Sah at Chau- 
mukha persistently threatened to end 
Zainab's life and his own, if she would not 
retum to his house. On this matter we 
have the evidence of members of Killia’s 
family, and of Ganesh Kalwar of Chau- 
mukka, who says that Ilardwar Sah used 
these words on two occasions when there 
was a disturbance in Chaumukha at night 
which brought the people of the Mohalla 
cut during Hardwar Seh's first visit to 
Chaumukha, and afterwards in the bazaar 
when Hardwar Sah seized Zainab and 
„attempted to take her away. Mr. Manuk 
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criticises. the evidence of Ganesh Kalwar, 
because under cross-examination he did 
not remember any other remark of Hard- 
war Sah than tlis threat toend her life 
and his own. This would not necessarily 
cast doubt on the truth of his evidence, 
because he was cross-examined five 
months after the occurrence. Other wit- 
nesses who were present on these occa- 
sions were either not examined at all,.or 
were merely tendered for cross-examina- 
tion. The learned Sessions Judge does 
not believe the account of these threats 
because nothing was told to the Police of 
them in the earlier stages of the investi- 
gation. Killia stated in her first informa- 
tion that Hardwar Sah had made a threat 
of this kind on the evening of October 10, 
but if he had begun to talk in this 
manner at Chaumukha a fortnight earlier, 
so significant a fact would not have been 
omitted in the statements of members of 
the family who were there. (His Lord- 
ship then dealt with the evidence of Sarju 
Prasad, the poison-vendor, and proceeded.) 
If evidence to ike effect that Hardwar Sah 
had been uttering threats to end Zainab's 
life and his own had been accepted by 
the leaned Sessions Judge and the as- 
sessors, this account of purchase cf arsenic 
by Hardwar Sah would have borne a 
If Hardwar Sah, im- 
mediately before going to Chaumukha and 
uttering these threats, had provided him- 
self with 99 grains of white arsenic, the 
threais and the purchase of arsenic taken 
together would have rendered further 
search for motive, or consideration of 
grounds for inferring intention unnecessary, 
even if we applied to the fullest extent 
the rule laid down in Woolmington’ v. 
Director of Public Prosecutions (1). I 
think that it would have been better if 
the learned Sessions Judge had insisted 
upon the examination of these witnesses 
to the threats who were merely tendered 
in the Sessions Court; and he might well 
have gone further, and have called the 
witness who was not even tendered. Wit- 
nesses to a point of such vital impor- 
tance, ought not be merely “tendered,” as 
it is called, for cross-exumination. As the 
matter stands, the evidence of the poison- 
vendor does not convince us; it inay be 
true, but we are not sufficiently sure. 

If a trap was laid. for the appellant, it 
must be said that he walked thoroughly 
into it; and that whether he is innocent 


(1) (1935) AC 462; 104 LJK B 433; 153 L T 232; 
SLTL R46. 
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` òr guilty, his behaviour on October 11, 
. was such as to justify the utmost suspicion. 
Mr. Manuk argues rightly that poisoners 
_ do not present their poison direct to the 
victim in the form of a powder to be 
' swallowed as medicine: tke poison is 
. ordinarily administered cunningly and 
_ disguised ; and indeed it may be regarded 
as probable that the white powder ad- 
. ministered at mid-day was innocuous. But 
` the administration of an innocuous white 
powder in this fashicn, leaving the calomel 
; lying about to be discovered by the Police, 
“would be in accordance with the manner 
of poisoners. If Hardwar Sah had given 
“arsenic in some other manner, he over- 
‘reached himself in his cunning; because 
if the white powder had not been given, 
“the case might have been regarded as one 


- Of cholera, whereas after the administra- ~ 


‘tion of the white powder, although the 
medical officer waited for the report of the 
Chemical Examiner, the Police naturally 
` assumed at once that the case was one of 
_ arsenic poisoning. 
„per for us to discuss the alternative ex- 
` planation of this matter suggested by 
‘learned Counsel for the defence. It is 
sufficient to say that the circumstantial 
. evidence, as it was presented to the Court, 
. was not such as to make it clear beyond 
possible doubt that Hardwar Sah murdered 
Zainab. His conduct, as described by the 
_witnesses, on October 11, was suchas to 
‘give rise to suspicion ; but motive is found 
.tó be lacking when the evidence of the 
‘threats is discarded, and unless the evi- 
dence of the poison-vendor is accepted, 
‘there is not even actually a weak link in 
each chain ; and there is ground for doubt, 
of which the benefit must go to the ap- 
- pellant. The reference is discharged ; the 
‘appeal is allowed; and the appellant is 
acquitted, and will be discharged from 
custody. 
Varma, J.—I agree. 
N. Appeal allowed. 
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omission--Suit -for 
for work done on contract 
under s. 49, if 


non-payment, if an illegal 
recovery of money due 
for Munizipal Committee — Notice 
necessary. . 

A mere non-payment is not an illegal omission. 
Consequently, s. 49, Punjab Municipal Act, dces not 


_apply to a suit for recovery of amount alleged to be 


due for work dons, on contract for the Municipal 
Committee and not paid for. In sucha ease notice 
under s. 49 isnot necessary and the plaintiff is not 
entitled to a deduction of one month as period of 
notice. Revati Mohan Das v. Jotindra Mohan Ghosh 


_ (£), applied. 


Case referred by Mr. Justice Tek Chand 
to the above Divison Bench. : 

C. Rev. P. of the decree of the 
Senior Subordinate Judge, Jullundur, 
invested with enhanced appellate powers, 
dated November 7, 1935, affirming that of 
the Subordinate Judge, Fourth Class, Phil- 
lanr, dated April 27, 1935. 


Messrs. Muhammad Sharif and Mela Ram, 
for the Petitioner. 
Mr. Achhru Ram, for the Respondent. 


Order of Reference. 
Tek Chand, J.—This petition for revision 
raises an important question of law on which 
so far as I am aware, there is no decision of 


this Court published in the authorised or 


unauthorised reports and I think that the 
case should be decided by a Jarger Bench. 
The relevant facts are that on August 
29, 1934, the plaintiff instituted a suit 
against the Municipal Committee of Phil- 
laur for Rg. 448-15-3 alleged to be due for 
work done on contract for the Municipal 
Committee on various dates in 1930 and 
1931, and not paid for. The Municipal 
Committee pleaded inier alia that the suit 
was barred by time. It is common ground 
between the parties that the limitation for 
a suit of this kind is three years from the 
date when the work was done. The claim for 
two of the items in suit, i. e. items Nos. 5 
and 6 for work done on September 24, 1931, 
and amounting to Rs. 19 was clearly within 
time anda decree for this sum with inte- 
rest has been passed. The Municipal 
Committee has accepted the decision so 
far as it relates to tbese items and they 
are no longer in dispute. s 
With regard tothe other four items, the 
plaintiff contends that he had given a 
noticeunder s.49 ofthe Municipal Act to 
the Municipal Committee and, therefore, 
he is entitled to exclude the period of one 
m^nth mentioned therein. Before me it 
was admitted by Counsel for the petitioner 
that even if this period of one month were 
excluded, as contended by the plaintiff, 
items Nos. 3 and 4 for Rs. 11-3-3 dated 
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November 28, 1930, and Rs. 7 dated April 
27, 1931, would still be barred. He has, 
therefore, withdrawn the claim in respect of 
these two items. 


The dispute, therefore, relates to items 
Nos. 1 and 2 dated July 30, 1931, for 
Rs, 2841-12 and Rs. 65-11, respectively. The 
Courts below have concurrently held that 
s. 49 of the Municipal Act does not apply to 
suits for recovery of amount due upon a 
breach of the contract alleged to be com- 
mitted by the Municipal Committee and, 
therefore, the plaintiff isnot entitled to a 
dedvcticn of one month. As already stated 
no decision of this Courtor the Punjab 
Chief Court bearing on the point has been 
brought tomy notice. There are, however, 
a number of cases decided by the other 
Courts in which similar provisions in the 
Municipal or Local Board's Acts of those 
Provinees have been held to be inapplic- 
able to suits for recovery of amounts al- 
leged to be due on breach of contract. 
Counsel forthe petitioner contends that 
these decisions have become obsolete in 
view of the ruling of their Lordships of the 
Privy Council in Bhag Chand Daygadusav. 
Secretary of State for India (3), where 
their Lordshids had to considerthe pro- 
, visions of s. 80 of the Civil Procedure 
. Code, the werding of which is similar to 
that of s. 49 of the Punjab Municipal Act. 
The Bombay High Court, however, has 
held in District Local Board of Poona v, 
Vishnu Ragkoba (2), that the Privy Council 
decision above referred to does not affect 
the soundness of the previous decisions of 
that Court and the other Courts relating to 
the provisions of Local Acts anologous to 
s. 49of the Punjab Municipal Act. The 
Sind Judicial Commissioner in Larkana 
Municipality v. Atmaram Hashmatrai (3), 
also have taken the same view. Counsel for 
. the plaintiff has referred me to decisions 
in which acontrary view has been taken. 
The question isby nomeans free from 
difficulty and is one of general import- 
ance, and I think, should be decided by a 
larger Bench. I accordingly refer the case 
to a Division Bench. 4 

A very early date will be fixed. 

Mr. Mela Ram, for the Petitioner. 


(1) 51 B 725; 101 Ind. Cas. 257; 54I A 338; 29 Bom. 
L R 1227; A TR 1927 PO 176; 53 ML. J 81; 25A LJ 
641; (t927) M W N 561; 46 C L J76;1 Luck Cas. 291; 
32 O W N 61; 26 L W 809 (P C). 

(2) 57 B 67; 142 Ind. Cas. 625; 35 Bom. L R 54; Ind. 
Rul, (1933) Bom. 253; A I R1933 Bom. 164. 

(3) A I R 1930 Sind 208; 123 Ind. Cas, 237; Ind, Rul. 
(1930) Sind 93 
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Mr. Indar Dev for Lal Achhru Ram, fer 
the Respondent. 

Dalip Singh, J.—The facts of this case 
are sufficiently’ given in the referring order 
dated April 24, 1936, and need not be 
recapitulated here. The short question to 
be decided by the Division Bench is whe- 
ther in the facts and circumstances of this 
case anoticeunder s. 49 of the Punjab Mu- 
nicipal Act was necessary to be given to 
the Municipal Committee before the suit 
could be brought. It follows, and the 
learned Counsel on either side do not 
contest this that ifthe answer is in the 
negative, the suit would be barred by limita- 
tion as held by the trial Court with regard 
to the two items now in dispute, which are 
mentioned in the referring order and which 
including interest come to Rs. 308 and 
Rs. 100-11 makinga total of Rs. 408-11, 

It seems to me that the matter is covered 
‘by the Privy Council ruling reported in 
FRevati Mohan Das v. Jotindra Mohan 
Ghosh (4). As I understand that ruling, 
their Lordships of the Privy Council laid 
down that in suits brought against a pub- 
lic officer under the Civil Procedure Code, a 
notice under s. 80 might be necessary in 
suits based on contracts. The decision 
overrules all the previous rulings that in 
suits based ona contract no notice was 
so necessary. Their Lordships of the Privy 
Council, however, also laid down that 
notice was not always necessary in all 
suits based ona breach of contract. We 
have, therefore, to consider whether this 
suit, which isa suit based ona breach of 
contract, demanded a notice tothe Muni- 
cipality under s. 4) of the Municipal Act 
whose wording is similar to that of s. 80 
for purposes of the point in issue. Before 
their Lordships of the Privy Council it 
was contended that non-payment of a 
mortgage debt due was sufficient tc bring 
s. 80 of the Civil Procedure Code into 
play. Their Lordships held, however, that 
non-payment was not “an act purporting to 
be done by the manager in his official 
capacity.” They pointed out that under tka 
General Clauses Act, 1897, s. 3, an “act” 
might include an “illegal omission” but 
they went on to state ihat there was no 
“illegal omission” in the case before them 
as the mortgage imposed no personal liabi- 
lity on the manager and if payment was 
not made the mortgagee could realise his 


(4) 61 © 470; 148 Ind. Cas. 482;6 R C 121; 38 0 W 
N 517; 1L O WN 463; 66 ML J 508: A I R 1931P O 
96; (1934) M W N 381; 39 L W 501; (1934) A L J 406; 


59 OL J 252; 36 Bom. L R 544 (P 0) 
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dues by sale. The fact that the manager 
had an option to pay the debt and save the 
property no doubt conferred a right on 
him, but failure to exercise the option wes 
not in any sense a breach of duty. Their 
Lordships held further that it was also 
difficult to see how mere omission to pay 
either interest or principal could be an 
act purporting to be done by the manager 
in his official capacity. The same reason- 
ing appears to me toapply to the facts 
of the present suit. The learned Counsel 
for the petitioner in the first instance con- 
ceded that this was a suit based entirely 
upon non-payment for work done in pur- 
suance of a contract. He subsequently 
resiled from this pcsition and contended 
that asthe plaintiff had made a demand, 
and no payment had followed the demand, 
there was, therefore, refusal to pay the 
sum due. Itis unnecessary to notice his 
latter contention at any length except to 
state firstly, that it is not supported by the 
plaint, and, secondly, that the refusal re- 
ferred to was subsequent to the expiry of 
limitation, the sum having become due 
on July 30, 1931, andthe refusal having 
“taken place on August 15, 1934, more than 
three years after the date when the sum 
became payable. Obviously this can make 
no difference. 

It, therefore, becomes unnecessary to 


decide what might have been the position. 


in case thesuit had been based on are: 
fusal to pay the sum due. made within the 
expiry of limitation, or to notice the argu- 
ments advanced by the learned Counsel for 
the respondent that the words in s. 49 
draw a distinction between the official 
capacity of the Municipal Committee and 
its other capacities and that the correct 
interpretation is that the Municipality act- 
ing in its official capacity means the Muni- 
cipality acting under powers statutorily 
conferred or duties statutorily imposed on 
it and not to mere acts of the Municipality 
in pursuance of con‘racis entered into by 
“ib under the powers conferred under s. 18. 
This contention may not be without force, 
but Ido not express any final opinion on 
it. It appears to me that the case in ques- 
tion is covered by the decision of their 
Lordships that a meré non-payment is not 
an “illegal omission.” The word “illegal” 
is defined in Byrne’s Law Dictionary as 
follows :—“An act is illegal when it is 
one which the law directly forbids’. It 
is not synonymous with the word “unlawful” 
though it may be some time used in that 
pense. In this particular case it would ap- 
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pear to me that the word is used in the 
narrower sense and, therefore, a mere non- 
payment cannot be said to bean illegal 
omission. 

I would, therefore, hold that in the cir- 
cumstances no notice was necessary and the 
suit was rightly held barred by limitation, 
I would, therefore, dismiss the petition 
with costs. 

Tek Chand, J.--I agree. 

N. Petition dismissed. 


PATNA HIGH COURT 
Civil Appeals Nos. 395 and 395 
of 1933 
January 27, 1936 
Wort, J. 
GOBARDHAN MAHTON AND otazrs— 
DrrENDANTS—APPELLANTS 
versus 

SITA RAM SINGH AND CTHERS —PLAINTIFES 

AND OTHERS-—DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, 
r. 23, s. 151—Suit decided on merits and on pre- 
liminary point—Remand on appeal—Order, if under 
0. XLI, 1. 23—Remand to begin de novo trial— 
Appeal from order, if lies—Amendment—Object of 
—Amendment resulting in starting of new action— 
Whether can be allowed. . 

Where the trial Court has decided the case on the 
merits as well as on a preliminary point, and it 
is remanded in appeal, the remand is not under 


- O. XLI, r. 23, Civil Piocedure Code, but under the 


inherent powers of Court under s. 
the Appellate Court thought it 
doing. 

Where on remand the action ig to begin de novo, the 
remand being under s. 151 and not under O. XLI, . 
r. 23, no appeal lies from the order of remand. 

The object of amendments is primarily for tho ` 
purpos2 of enabling the parties to place their plead- 
ings in conformity with the evidence, or, if amend- 
ments are sought atan early stage of the case and 
before evidence has been given, to place their 
Pleadings in conformity with the evidence which 
they propose to give. Whən the amendment has the 
result of starting an entirely new action, it is no 
amendment at all, and should not bs allowed. 

C. A.from the appellate decrees of Sub- 
Judge, Shahabad, dated December 23, 
1932. i 

Mr. B. C. Sinha, for the Appellants. 

Mr. Dasu Sinha, for the Respondents. 


Judgment.—These appeals are from the 
judgment of the Subordinate Judge re- 
manding the matter to ihe trial Court to 
be re-heard after allowing amendments in 
the pleadings which were asked for for the 
first time before the Appelate Court, that 
is to say before the Subordinate Judge. 
The actions were brought by the plaintiff- 
respondents for ejectment from a part of 
a holding on the allegation that the de=’ 


151, whatever 
may have been 
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rendering them unfit for purposes: of the 
tenancies. . The actions were heard together 
and the judgment of the trial Court dis- 
posed of both the suits. There were.two 
khatas, Nos. 78 and 91. In khata No. 78 
there were plots Nos. 404 and 405 and in 
the other khata there was plot No. 406, and 
the two sets of defendants were alleged to 
have misused portions of these . plots in 
the two different actions respectively. 
Amongst other points decided by the trial 
Judge was that the actions were not 
maintainable. The learned Judge decided 
that the actions were not maintainable 
because he came to the conclusion which 
was not reversed in appeal, that the two 
khatas formed one holding and that there- 
fore the plaintiffs should have brought 
one action with regard to the two 
khatas -and should have claimed as they 
did ejectment not from apart of 
the holding butfrom the whole holding. 
That the learned Judge was rightis not 
disputed. But the trial Judge went on 
to decide the case on the merits and came 
tothe conclusion that there wes in fact 
no encroachment. The learned Judge in 
appeal, stating that the plaintiffs alleged 
that the trial Court had decided the case 
on a preliminary point, remanded the 
case under O. XLI, r. 23, Civil Procedure 
Code, or purported to doso. Now, asthe 
trial Judge had heard the case cn its 
merits as well ason a preliminary point, 
and would ‘have dismissed the suit on 
either ‘ground, it is quite obvious that, 
whatever the Judge in appeal may have 
stated, he had no jurisdiction to remand 
the.case under O. XLI, r. 23 for the 
simple reason which I have stated more 
than once thatthe trial Court decided the 
case on the merits as well as on the pre- 
liminary point. Whatever the Judge 
thought that he may have been doing, it 
is quite clear if Le remanded the case, 
he remanded it not under O. XLI, r. 23, 


but under the inherent powers of the 
Court under s. 151, Civil Procedure 
Code. 


There is another matter which leads me 
tothe same conclusion. The Judge from 
one point of view, it may be said, did not 
purport toact under O. XLI, r. 23, as he 
merely stated that tke plaintiffs alleged 
that the remand had been wunder that 
Order and rule. In addition to that, in 
coming to the conclusion that the amend- 
ment asked for should be allowed to the 
plaintifis (and therefore the defendants in 
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- diction. But this is a 


` far-reaching effect. It is clear that 
. object of amendments is primarily for the 
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one’ Suit being liable, if the encroachment’ 


“was established, for ihé encroachment in ` 


what was inthe other suit in the- trial 


: Court).the Judge held that in allowing 


tke remand the defendants should be al- 
lowed to file written statements and issues 
should be settled; in other words, the 
actions were to begin deg novo as one 
action and tried all over again. It is quite 
clear therefore that if he had any power 
to remand, it was under s. 19], Civil 
Procedure Code. That would appear to 
me todispose of the appeal because, as 
pointed out by the learned Advocate for 
the respondents, it nob being a remand 
under O. XLI, r. 23, there is no appeal to | 
this Court. 

One other point is raised, but I am not 
sure that it really makes much difference; . 
bat it is a fact that if the plaintiffs were now. 
forced to bring one action, their action 
would be barred by limitation; that is 
quite clear. But even although that be so, : 
it would not entitle them necessarily to : 
contend that the Judge was wrong in ` 
allowing the amendment which he did - 
allow. If that were the only point, I . 
should have come tothe conclusion th t 
uot only did theappeal fail, but inter- . 
ference with the judgment of the Judge 
in the Court below was beyond my juris- 
very exceptional .. 
case and the order which the learned Judge 
in the Court below has made has a very 
the 


purpose of enabling the parties to place 
their pieadings in conformity with -the : 
evidence, or, if amendments are soughtat 
an early stage of the case ‘and before. 
evidence has been given, to place their - 
pleadings in conformity with the evidence ` 
which they propose to give. In this case 
something entirely different has happened. 
The effect of the learned Judge’s order has 
been to allow the plaintiffs not merely to 
amend their plaintin conformity with the 
evidence or in conformity with the facts 
asnow established, but the amendment 
has the result of allowing them, to start 
an entirely new action—an action against 
defendants not made parties to the suit. 
and adding parties. It is not a question 
of amendment at all. - 

In the circumstances which I have stated 
it will make the defendants liable for en- 
croachment or breaches of their implied 
obligations as terms for which on the facts 
they cannot be responsible. But that, of 
course, relates rather to the merits than the 


1936 ae 


point to which I am addressing myself at_ 


the moment. The point really is this : has 
the learned Judge in the Court below 
jurisdiction to allow an amendment which 
does not -amend the action. as it at present 
‘stands, but allows the plaintiffs to start a 
new action? Inmy judgment quite clearly 
he has no such jurisdiction; and there- 
fore, although. no appeal lay to this Court 
from. the order of the Subordinate Judge, 
I. propose to exercise my powers of revi- 
sion under s. 115, Civil Procedure Code, 
andto set aside the order of the learned 
Judge. In these circumstances the plain- 
tifs actions will be dismissed. Treating 


the appeals as applications in revision, the. 


Rule will be made absolute with cosis : 
hearing fee-two gold mohurs. 
oN f Rule made absolute. 





. LAHORE HIGH COURT 
© Civil Revision Petition No. 730 of 1935 
-February 5, 1936 
i AGHA Harper, J. . 
“ Babu SHIV- DEO SARAN—CrepiIToR— ` 
wi PETITIONER i 
z Versus 
KIDAR NATH—JUDGMENT-DEBTOR 
| —OPPOSITE Party 
Provincial Insolvency Act (V of 1920), s. 42 (1) 
(f)—Mere speculation, if  disentitles insolvent from 
asking. for discharge—No. finding as to rash 
and hazardous speculotion—Dascharge, if can/be 
refuséd under s. 42 (1) (f) on this ground, ``- 
` Mere speculation would nct disentitle an insolvent 
from asking the Court fir .a discharge. Many 
people indulge in all kinds’ of speculations, but 
the thing which debars an insolvent from claiming 
his discharge is' rash and hazardous ‘speculation. 
“When the finding of the Court is not to this 
éffect, 
insolvents should be refused under the provisions 
of s, 42 (1) (f) on this ground: f f 


O. R. P. from an order of the District. 


Judge, Hissar, dated May 28, 1935. 


Mr. Shamair Chand, for the Petitioner. 
- Mr. Achhru Ram, for tLe Opposite Party. 
_Order.—This is an application in revi- 
Sion against the order passed by the Dis-. 
trict Judge of Hissar, accepting the appeal 
of one of the creditors only to this extent; 


that the order of discharge shall take effect 


after the expiry of one year from the date 
of the judgment of the Insolvency Judge, 
dated June 26, 1934. The order of the Dis- 
trict Judge himself bears the date May 28, 
1935, so that according to him, the insol- 
vents would be entitled to a discharge on 
June 26, 1935. Kidar Nath, Sheo Nath-and 
Pbul Chand were adjudged insolvents on 
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it ‘cannot be said that the discharge of the’ 
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July 20, 1922, and the proceedings in in, 
solvency have been going on ever since. 
The debts of the insolvents amounted to 
Rs. 62,591 and a sum of Rs. 29,865 has been 


. actually realised from the asses of the in- 


solvents, although the creditors themselves 
received only about 33 percent. Some of the 
assets. thus realised are in fhe hands of 
the Receiver while a previous Receiver, who 
is now dead, realised a certain amount of 
asséts without accounting for them to the 
Court. | 

The District Judge has come to a definite 
finding that through no fault of theirown 
the assets of the insolvents have not been 
properly administered and the non-realisa- 
tion of annas 8 in the rupee was not due to 
anything for which the insolvents can be 
held responsible. It is argued by the peti- 
tioner’s Counsel that the Judge had r:co-d- 
ed a finding that the insolvents had been 
indulging in speculative transactions and 
therefore they were. not entitled to dis- 


| charge under s. 42 (1) (f) Provincial In- 


solvency Act. It may be observed that 


“mere spéculation would not disentitle an 


insolvent from asking the Court for a dis- 
charge. Many people indalge in all kinds ` 
of speculations, but the thing which debarg 


“an insolvent from claiming his discharge | 


is rash and hazardous speculation. The ` 
finding of the District Judge is not to this - 
effect and therefore it cannot bs said that ' 
the discharge of the insolvents should be ` 
refused under the provisions ofs. (1) (f)- 
on this ground. The income of the insolvent": 
firm is almost at starvation point. Kidar Nath 
has an income of Rs. 28 per month and has ` 
to maintain a family of eight, while Phul.. 
Chand has an income of about Rs. 17 per - 
mensem and he has to support seven human ` 
beings. It cannot, therefore, be said that ` 
these insolvents should have inade over 
these scanty personal earnings to the Re- 
ceiver. This is also the finding of the. 
District Judge and I agree with it. 

It is true that previous to their adjudi- 
cation, the insolvents had made some frau- 
dulent alienation but that was in 1921, | 
These alienations were subsequently can- 
celled. It was perhaps this conduct of the 
insolvents, evidenced by these transactions, , 
which led the District Judge to postpone 
the discharge for a period of one year. 7 
The insolvency proceedings have been 
dragging on now for well-nigh 14 years 
and Counsel forthe petitioner has not been 
able to show that there was any reasonable - 
prospect whatsoever of the insolvenis eom- | 
ing iuto apy property which can be taken... 
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over by the Receiver for liquidating the 
debts due by the insolvents. In my opi- 
nion, having regard to all the circumstances 
of the case, the order which has been 
passed by the Court below is right and 
Proper and sitting in revision I do not feel 
Inclined to disturb it. I may also nole 
that out of 55 creditors only one has moved 
this Court in revision. This fact also shows 
that the remaining 54 creditors fully rea- 
lized the hopelessness of the insolvency 
Proceedings continuing for an indefinite 


period. The application is dismissed with 
costs. | 
N, Application dismissed. 





RANGOON HIGH COURT 
Criminal Revision No. 121-B of 1936 
May 12, 1936 
PaRKER, J. 

MG. KO GYI—APPLICANT 
veTsus 
EMPEROR—Opposits Party 

Penal Code (Act XLV of 1860), ss. 463, 464, 465— 
School teacher required by Board to keep diary of 
work regularly—Alteration to disguise fact that it 
had not been kept on certain dates—Teacher, held 
Ra A the duties of a school teacher to 
enter in the diary the work done by him each day in 
accordance with a circular issued by the School 
Board. He altered the dates in the diary, with a 
view to disguising the fact that on certain dates the 
diary had not been kept and thus escaping the 
penalty which was in the form of loss of pay : 

Held, that there was, if not actual dishonesty, 
such an intention on the part of the teacher to ob- 
tain an advantage to.himself and a corresponding 
disadvantage to the Sshool Board, as would con- 
stitute fraud and that he was guilty of an offence 
under s. 465, Penal Code. Kotamraju Venkata- 
rayudu v. limperor (4), relied on. 

[Case-law discussed.] : i 

G. R. from an order of the First Addition- 
al Special Power Magistrate, Thayetmyo, 
dated October 31, 1935. i 

Mr. Kyaw Myint, for the Applicant. 

Mr. E. W. Lambert, for the ,Crown. 

Order.—Applicant, Mg. Ko Gyi, was an 
assistant master in a school at Kama under 
the control of the Thayetmyo District School 
Board. It was part of his duties to enter in 
the diary the work done by him each day. 
He was prosecuted on a complaint by the 
Deputy Inspector of Schools, Thayetmyo, for 
offences under ss. 167, 218 and 466, Penal 
Code, but was actually convicted of an 
offence under s. 468, forgery, for the pur- 
pose of cheating, and ordered to enter into 
p bond in the sum of Rs. 300, with two 
sureties for aterm of one year. On appeal 
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to the Court’ of Session the Additional Sese ` 
sions Judge altered the conviction to one 
under s. 465, i. e., simply for forgery. Ap- 
plicant now comes to this Court in revision 
on ihe ground that his act did not con- 
stitute any offence inlaw. The case turns 
cn the interpretation of ss. 463 and 464, 
Penal Code. Section 463 reads as follows: 

“Whoever makes any false document or part ofa 
document, with intent to cause damage or injury to 
the public or to any person, or tosupport any claim 
or title or to cause any person to part with pro- 
perty, or to. enter into any express or implied 
contract, or wita intent to commit fraud or that fraud 
may be committed, commits forgery.” 

Section 464, secondly, is as tollows : 

“Who, without lawful authority, dishonestly or 
fraudulently, by cancellation or otherwise, alters a 
document in any material part thereof, after it has 
been made or executed either by himself or by any 
other person, whether such person be living or dead 
at the time of such alteration.” 


To my mind much of the difficulties that 
have attached to these two sections arise 
from the fact that the definition of “making 
a false document” succeeds the definition of 
“forgery” of which the making ofa false 
document is an essential part. The result 
is that we have the word “fraudulently” in 
s. 464 which describes the making of the 
false document, and, again, we have the 
words “with intent to commit fraud or that 
fraud may be committed” in the definition 
of “forgery” which sets out the conditions 
under which the making cf false document 
constitutes forgery. It is clear that two: 
separate “intents to defraud” are not re- 
quired. The learned Additional Sessions 
Judge adopted the words of Banerji, J. in. 
Queen-Eimpress v. Muhammad Saeed Khan 
Q) at p. 115* to the effect that : 

“Where, therefore, there is an intcntionto deceive 
and by means of the deccit to obtain an advantage, 
there is fraud, andif a document is fabricated with - 
such intent, it ig a forgery.” 

There has, however, been much discussion 
in the authorities as to whether the taking 
of an advantage by the maker of the docu- 
ment, cven where deceit is present, con- 
stitutes fraud if there is no corresponding 
disadvantage to some other party. In the 
present case it cannot be disputed that 
applicant had a strong motive for altering 
the entries in view of a circular, Ex. G of 
the Thayetmyo District School Board, which 
reads as follows: 

“In view of tho fact that it is the important duty 
of head masters to keep (A) register (alias) the school 
attendance register, correctly and it is also the 
important duty of class masters to keep a daily diary 
showing daily lessons, as it bas been found and 
reported very often that some of the masters had done 

(1) 21 A113; A W N 1898, 197, 
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this work perfuactorily, itis hereby notified that the 
School Board has decided in its resolution No. 13, 
(b), dated March 20,1933, to impose the following 
punishments if failure to keep the said register (A) 
daily and also to keap the daily diary showing daily 
lessons be found and proved from the date of publica- 
tion of this circular; h 
_ (1) On failure to keep Register (A) or the daily 
diary forthe first time, the salary of the Head Master 
or Assistant Master concerned for the period during 
which such failure occurred, shall be stopped, and also 
for the first offence a warning shall be given. 

(2) 1E it be found and proved that such offence has 
been committed for the second time, the whole montl’s 
salary of the Head Master or Assistant Master con- 
cerned shall be stopped. For the second offence a 
serious warning shall be given. 

(3) Ifit befoundand proved that such offence has 
been committed for the third time, one month's pre- 
vious notice shall be given to the Head Master (con- 
cerned) that his school will not be recognized but will 
be excluded (from the register).” | 

Tt will be seen that for not keeping the 
diary a penalty is prescribed which consists 
of stoppage of pay for the period of the failure. 
The object of altering the dates in the diary 
was to disguise the fact that on certain dates 
the diary had nct been kept up. In addition 
to the ruling in Queen-Hmpress v. Muhammad 

Saced Khan (1), above quoted, the follow- 
ing authorities have been referred to : Queen- 
Empress v. Nga Aung Ba (2), at p. 357.* 
The forgery in that case consisted in a beat 
constable writing in his note book the sig- 
nature of certain headmen to show he had 
visited their villages, and that they had 
signed his note book, whereas he had not 
visited their villages. The Judicial Com- 
missioner after finding that there was no 
element of deceit or dishonesty as defined 
in the Penal Code then says on the question 
of fraud: 

“Tt has next to be considered whether he fraudulent- 
ly made the document, A person is saidto doa thing 
fraudulently if he does that thing with intent to 
defraud and not otherwise. To defraud inits ordinary 
meaning isto deprive ofa right, a deception or to 
withhold a right by deception, ‘lhe meaning of the 
term has been discussed in Lim Hoe v, Queen-Em- 
press (3), in which it was determined that to constitute 
fraud there must be some right against which it is 

-directed or something which can be injured, Fraud 
js more than mere decoption, which wag the only 
element in the present case. It would, therefore, 


appear that the act done by accused was not done_ 


either dishonestly or fraudulently and that it does 
not amount to forgery.” 


In Kotamraju Venkaterayudu v. Em- 
peror (4), it was held by a Full Bench that, 
where a candidate for the Matriculation 
Examination of the Madras University 
presented a false certificate that he was of 
good character and had attained his 20th 

(2) 1UB R 356. 

(3) 1 UB R 279, 

(1) 28 M 90; 1 Weir 538, 
iPage of 1 U B. R.—[Ha). 
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year in order to secure his admission to the 
examination, the offence of forgery had been. 
committed. At p. 97* Sir Arnold White, 
C. J., after saying that there wasc.early an 
intention to secure an advantage the 
candidate himself goes on to point out that 
as it was the obiect of the University to 
protect itself against the admission of can- 
didates who are not respectable, the action 
of the accused which had the object of 
evading the barrier must have been done 
with an intention to cause loss or detriment 
tothe Unversity. Surendra Nath Ghose v. 
Emperor (5) is scarcely relevant to the facts 
of the present case: nor are the facts in Lolit 
Mohan Sarkar v. Queen-Empress (6). In 
Sanjiv Ratnappa Rmad v. Queen-Empress 
(7), at p. 499f, which was a case of 
alteration in the diaries of a Sab-Inspector 
of Police who was under trial for certain 
offences, it was held that the risk of injury 
to the public or an individual was much too 
remote to be taken into consideration, but 
in this ruling, as in several of the others, 
the words of Sir James ‘Stephen, Vol. 2, 
History of the Criminal Law of England, 
pp. 121-122, are quoted : 

“Whenever the words ‘fraud’ or ‘intent’ to defraud’ 
or ‘fraudulently’ occur in the definition of a crime two 
elements at least are essential to the commission of 
the crime: namely, first deceit or an intention to 
deceive or in some cases mere secrecy; and secondly, 
either actual injury or possible injury or an intent to 
expose some person either to actual injury or to a 
risk of possible injury by means of that deceit or 
secrecy; ; 
and, 

“a practically conclusive test as to the fradulent 
character of a deception for criminal purposes is 
this:. Did the author of the deceit derive any ad- 
vantage from it which he could not have had if the 
truth had been known? if sv, itis hardly possible 
that that advantage should not have had an equivalent 
in loss, or risk of loss, to some one else; and if so, 
there was fraud.” 

Ido not think that sufficient stress has 
been laid on the concluding words, ‘‘that it 
is hardly possible that that advantage should 
not have had an equivalent in loss or risk 
of loss to some one else.” It is clear that 
in the present case the specific penalty of loss 
of pay, which of course means a corresponding 
gain-to the School Board, was a penalty 
which applicant desired to escape by alter- 
ing the dates. There was, if not actual 
disnonesty, such an intention to obtain an 

(5) 88 O 75;7 Ind. Cas. 629; 120 LJ 277;140 W 
N 1076. 

(6) 22 0 313, 

(7) 56 B 488; 142 Ind, Cas 386, A TR 1932 Bom, 
545; (1932) Cr. Cas, 777; 34 Or. Lid 357; 34 Bom, L 
R 1090; Ind. Rul. (1933) Bom, 237, 
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advantage to applicant. and a corresponding 
disadvantage to the School Board as would 
constitute fraud. The object of maintaining 
these diaries was to enable inspecting off- 
cers to see ihat instructions to the pupils 
were. being properly given. The diaries 
were in fact much the same sort of protec- 
tion to the School Board and the children in 
its charge as the requirement of a certificate 
of age and respectability was for the Uni- 
versity in Kotamraju Venkatarayudwu v. 
Emperor (4). I find, therefore, that the con- 
V.clion under s. 465, Indian Penal Code, 
s correct, and the application is dismiss- 
seul. - j ` 
i D.: _ _ Application dismissed.. 





| LAHORE-HIGH COURT 
| First Civil Appeal No. 1958 of 1933 
“May 15, 1936 . a 
Monro, J. n 
. (On difference of opinion between 
* JAT Lau AND COLDSTREAM, JJ.). 
HARGULAL MAL-—PLAINTIFE—APPRLLANT 
versus : b 
-- MOHAMMAD ATA KLAHI KHAN Anp 


_ ANOTHER — DEFENDANTS—-RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 80—S. 60, 
if enacts only arule of procedure—Limitation Act 
(LX of 1908), s. 15 (2)—scope of—U. P. Court of 
Wards Act (IV of 1912), s. 54—Whether affects pro- 
cedure of Courts in Delhi—Enactment for the time 
being in force—S. 15 (12), if includes notice given in 
accordance with enactment of local Legislature. 

Per Monroe, J., (agreeing with Coldstream, J.) - 
Section 80, Civil Procedure Code, only enacts a rule 
ef procedure. Section 54 of the U. P. Court of Wards 
Act, cannot affect the proceduře of the Courts in 
Delhi, for not only has the Legislature of the United 
Provinces no power to legislatefor the Courts in Delhi 
buts. 2 of the Act expressly disclaims an intention to 
do so. Section 54 is not an enactment in force in 
the Province of Delhi and there is, therefore, no 
enactment forthe time being in force within the 
meaning of s. 15 (2) of the Limitation Act. The 
question of limitation is itself one of procedure and 
if a consideration of that question involves the con- 
sideration of other rules of procedure, the rules of 
procedure which must be considered are those of 
the lex fori. There is no enactment in force in the 
Province of Delhi which requires the giving of 
notice to the Collector or other person in charge of 
a ward under the U. P. Court of Wards Act. [p. 
1097, col. 2.] . ; 
= Per Jai Lal, J.—By virtue of the U. P.-Court of 
- Wards Act, no suit will lie against a disqualified per- 

gon personally even in Courts outside the United Pro- 
vinces ashe is neither.competent tocontract nor to sue 
or to be sued in his name anywhere so long as the 
disqualification lasts. The only person who can sue 
or can be sued in such cases is the Court of Wards 
and all suits must be filed in the name of the Col- 
lector in charge of the Property of tbe disqualified 
person. Hence the Collector can be named as a de- 
endant only under s. 55 0f the U. P. Court ci 
Wards Act and under s, 54 of.that Act no suit can 
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be brought against him unless the prescribed not'.cé 
is given. The phraseology of s. 1d (2), Limitation 
‘Act, is sufficient to include a notice whichhas been 
-given in accordance with the requirements of an 
enactment cf a local Legislature. |p. 1093, cols. 1 & 2.] 

[Case-law discussed.] ; 

E. C. A. from the decree of the Addi- 
tional Subordinate Judge, First Class, 
Delhi, dated August 28, 1933. 

Messre. Kishen Dayal and Bishen Narain, 
for the Appellant. . 

Messrs. R. C. Soni and Indar Dev, for 
Respondent No. 2. ae 

Jai Lal, J—@WJuly 25, 1935)—On 
May 25, 1932, the appellant Hargulal 
Mal instituted a suit for recovery of 
Rs. 6,893-5-3 on the basis of a prc- 
missory note against Mohammad Ata 
Elahi Khan, Rais of Shahpur, District 
Muzaffarnagar in the United Provinces 


‘of Agra and Oudh, and ‘the Court of Wards, 


District Muzaffarnagar, in charge of the 
estate of Mohammad Ata Elahi . Khan 
through the Collector of Muzaffar Nagar. 
The suit was instituted in the Court of the 
Senior Subordinate Judge, Delhi. It was 
based on a promissory note executed cn 
March 28, 1929, by Mohammad Ata. Elahi 
Khan. ; 

It appears that on April 1, 1931, the 
Court of Wards in the United Provinces of 
Agra and Oudh acting under the United 
Provinces Court of Wards Act, 1912, assum- 
ed superintendence of tke estate cf Moham- 
mad Ata Elani Khan. The description of 
defendant No. 2 is not quite correct but 
there is no doubt that the suit was intend- 
ed to be in the name of the Collector in 


- charge of the property of defendant No. 1, 


under s. 55 of the Act. - 
Defendant No. 1 admitted the claim of 
the plaintiff but defendant No. 2 contested 
it on the merits and also raised prelimin- 
ary objections: one of which was that the 
Court of the Senior Subordinate Judge, 
Delhi, hed no jurisdiction to entertain this. 
suit; the other was that the suit was barred - 
by time. Consequently two preliminary 
issues were framed by the trial Judge; the 
first relating to jurisdiction was found in 
favour of the plaintiff and against the 
defendant; the second as to limitation was 
found in favour of the defendant and the 
suit was dismissed. The plaintiff has con- 
sequently presented this eppeal in this 
Court. i 


It is ccntended that the conclusion of the 
trial Judge that the suit wes barred by 
time iswreng. The decision cf this ques- 
ticn really turns upcn whether the plaintiff 
is entitled to take advantage of s. 15 (2) of 


. 1986. 


the Indian Limitation Act.. There is no 
doubt that the normal period prescribed 
‘for instituting the suit has expired; and 
“that if the plaintiff can bring his case 


“under s. 15 (2) then alone can it be held. 


to be within time. That section provides 
that: 

- “Tn computing the period of limitation prescribed 
forany suit of which notice has been given in 
accordance with the requirements of any enactment 
-for the time being in force, the period of such notice 
Shall be excluded.” | 

In the present case the plaintiff gave a 
notice in accordance with the requirements 
‘of s. 54 of the United Provinces Court of 
Wards Act, which runs: 

“No suit relating tothe person or property of any 
ward shail be instituted in any Civil Court until‘ the 
expiration of two months after notice in writing has 
been delivered to or left at the offica of the Collector 
orother person in charge ofthe property, stating the 
name and place of abode of the intending plaintiff, 
the cause of action, and the ‘relief which he claim; 
and the plaint shall contain a statement that such 
notice has been so delivered or left." 4 . 

* That such notice was given was stated in 
the plaint is not denied; but the conten- 
tion of the respondent, the Collector in 
charge of the property of the ward, is that 
no suit lies against him in the Civil Courts 
having jurisdiction outside the United 
Provinces and that a plaintiff, as in this 
case, Must, if at all, proceed against the 
ward in his own name in such Courts and, 
‘therefore, neither s. 54 of the “United 
Provinces Court of Wards Act, nor 
s: 15 (2) of the Indian Limitation Act can 
avail the plaintiff. This contention has 
found favour with the lesrned Judge of the. 
trial Court. 


. The respondent's case is-thats. 15 of the 
Indian Limitation Act prescribes a rule of- 
procedure and so does s. 54 of the United 
Provinces Court of Wards Act, and that. it 
is.a well recognised rule of law that no 
local Legislature can provide for procedure” 
in Courts waich have jurisdiction outside: 
the limits of the province in respect of: 
which that Legislature has been constitut- 
ed. Section 15 (2), however, forms part of 
an enactment of the Indian Legislature and 
is, therefore, applicable to the proceedings 
in Civil Courts in the United Provinces 
as well as the Punjab including Delhi,- 
The question, therefore, is whether -the 
expression ‘requirements of any enactment- 
for the time being in force’ is restricted to 
enactments which are in force in the -pro- 
vince in which the suit has been brought. 
In my opinion the decision of this question 
depends partially on whether the Court of 
wards in the United Provinces is competent 
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to assume ` superintendence of the property 
of the ward situated outside the United 
Provinces; in other words whether the dis- 
qualification imposed by the Act on the 
ward is restricted to the United Provinces 
or accompanies him wherever he goes. 

This matter has been discussed by the 
Allahabad High Court in two cases cited 
before us. In Lachmi Narain v. Fateh 
Bahadur Singh (1), 2 Division Bench of the 
Allahabad High Court observed as fol- 
lows: ; 

“The cases in whichthe property of a minor is 
situated in more than one province must then have 
been, and must now be, of frequent occurrence, 
specially when the minors are resident in districts 
bordering upon another province. It would mani-. 
festly not be in the interests of the disqualified 
Proprietors, but would clearly run counter to them 
if it were the law that only that portion of a 
minor's property would fall under the superinteh- 
dence of the Oourt of Wards which was situate: 
within the province in which the proprietor had 
been by law disqualified.” td . 

In that case a disqualified proprietor in: 
Oudh attempted to sell a small portion of 
his property situated in the North-Western’ 
Provinces; and it was held : 

“The disqualification imposed as a consequence of 
Proceedings legally taken against him was 8 pera. 
sonal disqualification and extended to all dealings 
of the disqualified proprietor with any property 
wheresoever situate,” , 

_No doubt this case related to the capacity 
of the disqualified proprietor to enter into 
a valid contract outside the province in’ 
which he had been declared as such, but the 
principle underlying is the same in the 
present case, asin that case, because the 
disqualification to contract implies dis“ 
qualification to -be sued personally. 

In a recent case Balwant Singh y. The. 
Collector of Saharanpore (2),also a judg- 
ment of a Division Bench, it was held that: 

“The whole of the movable and immovable pro- 
perty of a ward is deemed to be under the superin- 
tendence of the Court of Wards and it is immater- 
ial whether as a matter of fact the Court of Wards 
nas discovered or taken possession of the entireestate 
Or kot,” > NE 

It was also held that: 

“The ward has no locus standi to institute a suit ` 
in hisownnameevenin respect of properties over 
which superintendence has not been taken and the 
real party to the suit is the Collector himself.” ; 

„Section 55.of the United Provinces Court 
of Wards Act was interpreted in the manner , 
stated above and it was observed that: l 

“That section is in no way confined to suits re- 
lating to properties over which superintendence has 
been taken. The section is quite wide- in its scope 
and thereisnogood ground for restricting its . 
meanings. It prohibits all suits by all wards othar- 


1) 25 A 195; A W N. 1902, 8. 
® AIR 1930 All. 602; 130 Ind, Cas, 
A 


_ 689; (1930) . 
J 807; Ind, Rul, (1931) All, 395, 
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-wise than by and in the name of the Collector 
present suit undoubtedly is a suit 
was not properly instituted.” 

It was previously observed in the sama 
judgment that: 

: “The language of s. 16 of our Court of Wards Act, 
is specitic, and is to the effect that the whole of the 
movable and immovable property of a ward shall 
be deemedto be underthe superintendence of the 
Court of Wards. The only exception is with regard 


to properties acquired subsequently by the ward 
otherwise than by inheritence.” 


- The same question was ccnsidered by a 
Division Bench of the Calcutta High Court 
in- Gadadhar Bhatta v. Sarat Chandra 
Mukherjee, 35 Ind. Cas. 634 (3). In that 
ease also the question was of the interpre- 
tation of the United Provinces Act. Tne 
learned Judges observed : 

| “The first question that has been urged in this 
eppeal is that the Court of Wards of the United 
Provincesof Agra and Oudh has no jurisdiction to 
dsal with the property ofa disqualified proprietor 
situated outside the limits of tha territories subject 


to the Lieutenant-Governor of the United Provinces 
of Agra and Oudh.” - 
' After discussing arguments of the Coun- 
sel they held: 

“The expression ‘the whole of the movable and 
immovable property of the ward’ means what it 
saysandis not limited to the movable and im- 
movable property situated within the limits ofthe 
territories subject to the Lieutenant-Governor of the 
United Provinces of Agra and Oudh.” 


. According to these rulings, therefore, the 

Gourt of Wards of the United Provinces 
has jurisdiction to deal with any property 
that the ward may have in the Punjab 
and Delhi and the disqualification of de- 
fendant No. 1 accompanies him whereever 
he may be. It follows, therefore, that he 
is not competent to have a decree passed. 
against him in the same manner as he is 
not competent to incur a liability by en- 
tering into a fresh contract and itis the 
Court of Wards alone which must be sued 
and is competent to defend any suit which 
may result in affecting the ward per- 
sonally or his property ultimately. 

Chhattor Lal Misser v. Naraindas Baij- 
nath Prasad (4), a judgment of a learned 
Judge sitting in Single Bench of the 
Calcutta High Court, has been relied upon 
by the respondent. That case however, 
does not, in my opinion, directly affect the 
present case, though there are some ob- 
servations made by the learned Judge 
which tend to support the contention of 
tle learned Counsel. In that case a decree 
had been passed against a firm and the 
question arose in execution proceedings 


(3) 35 Ind, Oas. 634. 


G) 56 C704; 121 Ind, Cas, 403; A I R 1930 Cal, 53; 
Jad Rul (1930) Gal. 115 E 
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whether a person who was a ward of the 
Court of Wards of the United Provinces 
was a pariner in the judgment debtor's 
firm and an equiry was held under O. XXI, 
r. 50 (2) of the Code of Civil Procedure. 
The contention raised on behalf of ihe 


defendant was that he being a disquali- 


fied person under the United Provinces 
Court of Wards Act, no enquiry could 
be held a-:ainst him till the Court of 
Wards had been impleaded. The learned 


Judge held that the United Provinces 


Court of Wards Acthad no application to 
case before him and that the rules of pro- 
cedure prescribed by that Act did not 
govern the exercise of jurisdiction by 
him as the Act had been passed by the 
local Legislature of the United Provinces, 

While I am prepared to assent to the 
general proposition, that mere rules of 
procedure prescribed by the local Legis- 
lature govern the Courts only in the pro- 
vince for which that local Legislature has 
been constituted, I consider that the ob- 
servations of the learned Judge should be 
restricted tothe peculiar facts of the case 
which was before him. That case arose 
out of execution proceedings, a decree 
having already been passed, and I am not 
aware of any procedure which governs 
the formal impleading of parties in such 
proceedings. Moreover, I do not think 
that in this case the question involved is 
one merely of procedure. The decision 
of this case depends upon the effect of 
the United Provinces Act upon the capa- 
city of the disqualified person to sue and 
be sued in this province, and such a dis- 
qualification is a question not of proce- 
dure but of substantive law_as laid down 
in Lachmi Narain v. Fateh Bahadur Singh 
1). 
i \eohammad Rustam Ali Khan v. Mushtaq 
Hussain (5), a judgment of their Lordships 
of the Privy Council, is clearly distin- 
guishable. In that case, before the super- 
intendence of the property of the disquali- 
fied person had been assumed by the 
Court of Wards in the Punjab, the Deputy 
Commissioner issued an injunction to the 
proposed ward in-respect of the property 
situated in the United Provinces and at 
a time when such person was outside the 
province of the Punjab. The question 
aroze Whether the sale of property by 
the ward was legal and their Lordships’ 


5) 42 A 609; 57 Ind, Cas, 329;49 M L J 263; (1920 
y Wt 565; 12 L W 339; 18 A L J 1089; 28M L 
590: 47 I A 994; 82C Ld 471; 230 WN 1221 P 
W R 1921 (P O) 
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held that the Deputy Commissioner had 
no jurisdiction to issue the injunction and 
therefore the sale could not be impugned 
on that ground, I have no doubt that if 
the Court of Wards had assumed ‘super- 
intendence of the estate of the ward and 
an orderhad been issued by the Deputy 
Commissioner as the officer in charge of 
the estate, under the Punjab Court of 
Wards Act, relating to the prosecution or 
management of the properly of the ward, 
such an order would have been held to, be 
binding on the ward and others concern- 
ed. I do not think the judgment of their 
Lordships of the Privy Council can be 
held to lay down that the Court of Wards 
in the Punjab has no jurisdiction to 
assume superintendence of the property 
of the ward situated outside the Punjab. 
In my opinion it would defeat the objects 


of the Court of Wards Act if such a: 


view is upheld and I consider that it is 
not supported by anything contained either 
in the United Provinces Court of Wards 
Act or the Punjab Gourt of Wards Act. - 
een 13 of the Punjab Act provides 
that: 

“Upon the publication of a notification under s. 9, 
in respect of the property of any person, the whole 
of such property shall vest in the Court of Wards.” 


_ Section 16 of the United Provinces Act 
gays : 
` The whole of the movable and immovable pro- 
perty ofa ward shall be deemed to be under the 
superintendence of the Court of Wards.” 
- The United Provinces Act is, if at all, 
more comprehensive than the Punjab Act. 
Mohammad Abdus Salam v Rani Kamal- 
mukhi, 46 Ind. Cas. 316 (6), deals with a 
case which arose under the Bengal Court 
of Wards Act- and is not, therefore, of 
material assistance in the present case. 
The distinction between the two Acts has 
been brought out by Sulaiman, J. in Bal- 
want Singh v. The Collector of Saharanpore 
(2 


- I am, therefore, of opinion that by virtue 
of: ths United Provinces Court of Wards 
` Act, no suit will lie against a disqualified 
Person personally even in Courts outside 
the United Provinces as he is neither com- 
petent to contract nor to sue or to be sued 
in his name anywhere so long as the dis- 
qualification lasts. It follows that the only 
person who can sue-or can be sued in 
such cases is the Court of Wards and 
that all suits must be filed in the name 
of the Collector in charge of the property 
of the disqualified person. If that is so, 
it is obvious that the Collector can he 


(6) 46 Ind, Cas. 316; 5 P L W 92. 
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named as a defendant only under s. 55 
of the United Provinces Court of Wards 
Act and under s. 5£ of that Act no suit 
can be brought against him unless -the 
prescribed notice is given. . 

There is no justification for restricting 
the scope of s. 15 (2) of the Indian Limi- 
tation Act, an Act which is binding on 
the Courts in this province, in the manner 
suggested by the respondent. The phraseo- 
logy of this section is, in my opinion, 
sufficient io include a notice which has 
been given in accordance with the require- 
ments of an enactment of a local Legis- 
lature. The Act imposes a disqualification 
on defendant No. 1 and a qualification and 
corresponding liability on defendant No. 2 
who alone is liable to be sued and com- 
petent to defend this suit and he cannot be 
sued without the prescribed notice. The 
matter is not, therefore, merely of pro- 
cedure. 

If the contention of the respondent is 
accepted as correct, then an anomalous 
situation will be created as the same per- 
son would be considered to be disqualified 
on the other side of the Jumna river while 
on this side he would be considered to be 
a qualified person competent to raise 
loans, to deal with his property, and to 
suffer judgments to be given against him 
so as to bind his property. This situation 
could not have been contemplated by the 
Legislature on the other hand in my opinion 
the phraseology of ss. 16, 54 and 55 of 
the United Provinces Court of Wards Act 
is intended tc prevent such a situation 
from arising and this intention is suffici- 
ently expressed in these sections. If the 
suit is to be brought only in the name 
of the Collector under s. 55, then in my 
opinion it necessarily follows thats. 54 also 
governs the case and the suit is within time. 
. I would, therefore, accept this appeal, set 
aside the decree of the irial Judge and 
remand the case tohim with directions io 
proceed with it in accordance with law. 
I would refund the Court-fee on the memo- 
randum of appeal to the appellant and 
direct that the other costs should abide 
the result. 

Coidstream, J.—(July 25, 1935;—The 
suit out of. which this appeal arises was 
instituted in the Court of the Additional 
Subordinate Judge, First Class, Delhi, on 
May 25, 1932, by the appellant Hargulal 
Mal to recover Rs. 6,893-5-3 principal and 
interest due to him upon a promissory note 
for Rs. 5,000 alleged to have been executed 


by the respondent Mohammad Ata Flahi, 
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‘Khan on March 28, 1929.. Mohammad’ “Ata 
Elahi Khan who resided in Muzaffarnagar 
District in the United Provinces, had on April 
F, 1931, ‘becomea ward under the provisions 
of the United Provinces Court of Wards 
‘Act. Section 54 of that Act provides that 
xo -suit. relating to the person or pro- 
perty of any. ward shall be instituted ` in 
‘any: Civil Court until the expiration of 
two months after notice in -writing has 
been delivered to or left at the office of 
the -Collector or other person in charge of 
the properiy. In s.£5 the Act goes on to 
provide that gk TE f 
' “No ward shall sue or be sued nor shall any pro- 
ceedings be taken in the Civil Court otherwise 
than by and in the name of the Collector in charge 


ofthe property or such other person as the Court 
of Wards may appoint in this behalf.” 


< Having regard to these provisions the 
plaintiff had,- on March 25, 1932, given 
notice tothe Collector of Muzaffarnagar, 
who, in accordance with the scheme of the 
Act, was in control of Muhammad Ata Elahi 
“ Khan’s estate. At the time of the notice 
the suit would have been within limita- 
tion, but at the time the suit was instituted; 
the period of limitation had exired. The 
plaintiff, however, claimed that his suit 
was still within time as he was entitled 
to exclude from the period of limitation 
under the provisions of s. 15 (2) of the 
Indian Limitation Act the period of two 
months prescribed for the notice required 
by s. 54 of the Court of Wards Act. 
The suit was resisted by the Court of 
Wards on the grounds that the Delhi 
Court had no jurisdiction, that the Court 
of Wards was not a necessary party as the 
United Provinces Court of Wards Act had 
no application to suits in Delhi and that 
therefore the plaintiff was not entitled to 
exclude the period of the notice and his suit 
was barred by limitation. It was further 
pleaded that the promissory note was without 
consideration and that Mohammad Ala Elahi 
Khan was not competent to execute it. The 
last plea had reference to the provisions 


of ss. 9 and 37 of the Court of Wards Act, 


the application of which has not been made 


clear, inasmuch as it would appear from- 


the written statement ihat.the inquiry under 


s. 9 wes not gazetted until after October,- 


1930 


The proceedings were ex parte against 
Mohammad Ata Elahi Khan. 


The impleading of the Court of Wards 
was not in accordance with the provisions 
of s. 55 of the Act, but this 


error which I do- not think material. The 


HARGULAL MALU; MOHAMMAD "ATA BLAUT KHAN (LAH) 


was a technical’ 


16410 
notice was given to the Collector under 
s. 54 and the suit purported to be against 
Mohammad Ata Elahi Khan ‘through the 
Collector of Muzaffarnagar.’ y 

The Additional Subordinate Judge of 
Delhi found that he had jurisdiction to try 
the suits. but upheld the. objection raised 
on the point of limitation, deciding that as 
the United Provinces Act was not in force 
in Delhi, notice under s. 54 of that - Act -was 
not necessary for the suit, and that the pe- 
riod.of that notice could not_ be. excluded 
under s. 15. (2) of the Indian Limitation Act. 
~ It is contended on appeal that this deci- 
sion-was wrong. f 

The learned Additional Subordinate Judge 
based his decision on the point of limitation 
on Chhattor Lal Misser v. Naraindas Baij- 
nath Prasad (4). In that case a decree had 
been obtained in Calcutta against a firm 
and it was sought in execution proceedings 
io make one Bhagwan Das liable under the 
decree as a partner. Bhagwan Das 
pieaded that he was a ward under 
the United Provinces Court of Wards Act 
and that the Calcutta Court was not compe- 
tent to hear a case against him or to decree 
it unless. the provisions of that. Act were 
observed. This plea was rejected l by 
Remfry, J., who held that the local Legisla- 
ture had no jurisdiction to legislate save 
for its own provinces and the Act did not 
purport to extend beyond. those provinces 
and that the Act would have no effect out- 
side the jurisdiction of its own Legislature.. 

““In my opinion” 

he observed : ` 

“ho local Legislature can prescribe any procedure. 
for any Court beyond its territorial jurisdiction and 
any Act passed by the local Legislature for its own’ 
Courts cannot be enforced beyond those territories.. 
Asfar as this Court is concerned, the Act is in the 
same position as the legislation of a foreign country, 
and though such legislation can define the status of 
its.own citizens and such status will be recognised 
by foreign Courts, when the actual status of a person: 
is not affected, the Municipal law or a foreigh coun- 
try cannot control or affect in any way the procedure , 
ofa Court of another country. As Bhagwan Das has 
the status of an ordinary British subject, he cannot - 
be allowed toset up the special procedure of a local 
Act as a defence to this proceeding.” 


. The learned Additional Subordinate 
Judge-found further support for his decision 
in the judgment of the Privy Council in Mo- 
hammad Rustam Ali Khan v. Mushtaq Hussain 
(5). The facts in that case were as follows. 
Nawab Azmat Ali Khan, who owned landed. 
Property in Karnal in the Punjab and 
Muzaffarnagar in the United Provinces, 
fearing. that the Deputy Commissioner of. 
Karnal was about to place him and his 


Property under the Court of Wards, went to 
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- Muzaffarnagar and executed a wakfnama 
- dedicating some of his property in Muzaffar- 
nagar to religious’ purposes.: Before thé 
- wakfnama was registered, the Deputy Com- 
- missioner of Karnal, acting under ss. 11 
and 12 of the Punjab Court of Wards Act, 
which contain provisions of a nature simi- 
lar to those of s. 9 of the United Provinces 
‘Act and empower the Deputy Commissioner 
‘to control the property of a person into 
- whose circumstances he is enquiring, issued 
an injunction restraining the Nawab from 
. alienating his property. The wakfnama. 
“was nevertheless registered in Muzaffar- 
‘nagar. The Nawab died and the property 
was .entered in the revenue papers as hav- 
-ing passed to his heirs. Some years after- 
-wards a suit was instituted in Meerut by 
persons who claimed to be trustees of the 
dedicated property to have it declared that 
the property was wakf. The question for 
decision was whether the wakfnama was 
valid and binding on the Nawab’s heirs. 
The suit succeeded and the trial Court’s 
-decree was affirmed: hy the Allahabad High 
Court. In dismissing an appeal by the 
‘heirs of the Nawab, their Lordships of the 
Privy Council observed that the fact that 
at the time when the order was made both 
the Nawab and the property were outside 
the area of the Deputy Commissioner's juris- 
diction, deprived the injunction of any 
authority (p. 615*). The pointin issue in 
the present case was not before their Lord- 
ships but their decision lends support to 
the argument that the provisions of the 
United Provinces Court of Wards Act can 
‘have no effect upon the procedure of the 
‘Delhi Courts. 


For the appellant it is contended that 
-he is not asking the Court to enforce the 
law of the United Provinces but to apply 
the provisions of the Limitation Act which 
governs suits throughout British India, that 
the disqualification attached to Mohammad 
Ata Elahi Khan by the United Provinces 
Act is a personal one following him where- 
ever he goes, that, therefore, he could not 
be sued in his personal capacity in Delhi, 
being no longer sue juris, and that the 
notice to the Collector was, therefore, neces- 
sary, and the period of it must be deduct- 
ed in computing the period of limitation 
for the suit. In support of his contention 
Mr. Kishan Dayal has cited Lachmi Narain 
v. Fateh Bahadur Singh (1), Balwant Singh 
v. The Collector of Seharanpore (2), Hari 
Kishun Das v. Mohammad Safi Jan, 80 
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Ind. Oas. 800 (7), Mohammad Abdus Salam 
v. Rani Kamalmukhi 46 Ind. Gas. 316 (6), 
Gadadhar Bhatta v. Sarat Chandra-Mukher- 


“jee, 35 Ind. Cas. 634 (3), and with reference 


te the scope of s..15 (2) of the Limitation 
Act, Nagendra Nath Dzy v. Suresh Chandra 
Day (8). In Lachmi Narain v. Fateh Baha- 
dur Singh (1), which was relied upon by 
the Ouch Judicial Commissioner's Court in 
Hari Kishun Das v. Mohammad Safi Jan, 
8) Ind. Cas. 800 (7) it was held by a Divi- 


‘sion Bench of the Allahabad Court that the 


disqualification imposed as a consequence 
of proceedings legally taken under the 
Oudh Land Revenue Act, 1876, which pro- 
vides that a person whose property is under 
the superintendence of the Court of Wards 
shall not be competent to create without the 
sanction of the Court any charge upon ‘or 
interest in such property or part thereof, 
was a personal disqualification, and extend- 
el toall dealings of the disqualified pro- 
prietor with any property, wheresoever 
situate, and, therefore, rendered him incap- 
able of effecting a valid sale of property in 
Cawnpore which was in the North-Western 
Provinces and not within the local extent 
of the Oudh Act. The learned Judges came 
to this conclusion upon an extensive review 
of the English decisions relating to the 
capacity and incapacity of persons to con- 
tract and the opinions of eminent jurists on 
this subject, finding support forit in the 
facts that (i) the Court of Warda had been 
established in the North-Western Provinces 
for the benefit of disqualified proprietors 
and that both in the North-Western Pro-- 
vinces and in the province of Oudh the 
provisions relating to the incapacity of dis- 
qualified proprietors to enter into contracts 
in. respect of property under the superin- 
tendence of the Court of Wards are one and 
the same; (it) that capacity and incapacity 
to contract follow the law of domicile, and 
(iii) that the Court of Wards derives its 
powers from the Sovereign as parens patriae 
and that the Court should, if necessary, ex- 
tend such powers so as to safeguard the: 
interest of incapable proprietors under its 
ward, and (iv) that no case tothe contrary 
had been cited. The question of limitation 
did not arise. Nordid the judgment in 
Balwaht Singh v. The Collector of Saharan- 
pore (2), relate tc a case in which the point 


(7) 80 Ind. Cas. 800. 

(8) 60 C 1; 137 Ind. Cas. 529; A IR 1832 PO165:. 
Ind. Rul. (1932) P C195; 360W Ñ 803; (1932) A 
L J 643, 34 Bom. L R 1063; 55 O L J 528; 33 P LR 
621; 36 LW 7:9 O W N68l; (1932) M W N 817; 59. 
TA 283; 63 ML J 329 (P 0). 
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of limitation was in issue, and the question 
of the necessity of impleading in a suit in 
one Province the Court of Wards or the 
Collector of another Province was not before 
the Court. What was decided was simply 
that where the plaintiff is a ward of Court 
under the United Provinces Court of Wards 
‘Act, he cannot properly institute a suit in 
that Province to recover property in his 
own name, the Collector being the real 
and, therefore, a necessary party, whether 
the Court of Wards has actually assumed 
superintendence of that property or not. 

` Mohammad Abdus Salam v. Rani Kamal- 
mukhi, 46 Ind. Cas. 316 (6), is authority for 
the proposition ihat when a Court of Wards 
has taken charge of the person and property 
ofan infant, the Court of Wards is entitled 
under O. KAKI, r. 4 (2) of the Code of 
‘Civil Procedure to demand that it should 
represent the minor. In Gadadhar Bhatta 
v. Sarat Chandra, Mukherjee, 35 Ind. Cas. 
634 (3), it was held by a Division Bench 
of the Calcutta Court that the Court of 
Wards of the United Provinces had juris- 


Aa diction to deal with the property, movable 


and immovable, of a disqualified proprietor 
under its charge outside the limits of the 
territories subject to the Lieutenant Gover- 
nor of those Provinces, and that the fact that 
the legislature of those Provinces had no 
authority to legislate for persons, residing 
outside the limits of the Provinces and to 
regulate the superintendence of these pro- 
perties did not cut down the perfectly 
general words of the United Provinces Act 
which provides that the whole of the 
property of a ward shall be deemed to be 
under the superintendence of the Court of 
Wards when the latter has assumed superin- 
tendence. 

None of these judgments relied upon by 
the appellant’s Counsel appears to warrant 
the view that e. 54 of the United Provinces 
Court of Wards Act prevents the Delhi 
Court from entertaining a suit where no 
notice has been given as required by that 
Act which is not in force in Delhi Province. 
The United Provinces Court of Wards Act 
is alocal Act to which s. 4 of the Code of 
Civil Procedure gives validity within the 
area for which the Legislature which enact- 
ed it tad power to legislate (as is stated 
in s. 2 of the Act itself), and even if it 
be assumed, on the authority of these de- 
cisions, that the defendant Mohammad Ata 
Elahi Khan being personally disqualified, 
wherever he might be, could not be sued 
in Delhi except through the Oollector of 
Muzaffarnagar, I find in them no authority 
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for -the view that the provision of the 


. United Provinces Act, requiring notice to bu 


given to the Collector, controls the proce- 
dure for the prosecution of asuit against 
Mohammad Ata Elahi Khan in a Delhi Court. 
It is true that ifhe had been a ward of 
Court under the Punjab Court of Wards 
Act, two months’ notice of the suit would 
have been necessary under s. 19 of that 
Act, and the suit could have proceeded only 
against the Deputy Commissioner control- 
ling the estate. But the plaintiff is not a ward 
for the purpose of the Punjab Act, which 
defines ‘ward’ as a ‘person whose property 
has been taken under superintendence by the 
Court of Wards by that Act constituted’— 


that is to say—taken under superintendence 


by the Financial Commissioner of the 
Punjab. To meit seems clear, therefore, 
that in this case the notice given to ihe 
Collector of Muzaffarnagar was not required 


by any ‘enactment for the time being in 


force’, and, therefore, s. 15 (2) of the 
Indian Limitation Act is inapplicable. The 
suit was, therefore, rightly held to be barred 
by limitation. 

The Privy Council ruling in Nagendra 
Nath Dey v. Suresh Chandra Dey (3) does 
not touch upon the question here before us. 
The dispute in that case was over the inter- 
pretation of Art. 182 of the Indian Limita- 
tion Act and their Lordships ruled that 
the word ‘appeal’ in that article covered all 
applications by a party to an appellate 
Court to set aside or revise a decree or order 
of a Subordinate Court, there being no 
warrant for reading iato the words quoted 
any qualification either as to the character 
of the appeal or as to the parties to it. The 
words cf s. 15 (2) of the Limitation Act 
exclude cases where notice is not required 
by any ‘enactment for the time being in 
force’ and this judgment has no applica- 
tion toa case where there is no enactment 
in force requiring notice. I would according- 
ly dismiss this appeal with costs. 

Messrs. Ram Kishore, Nawal Kishore and 
R. K. Tondon, for the Appellant. 

Messrs. R.C. Soni and Inder. Dev, for 
Respondent No. 2. f 

Monroe, J.—(May 15, 1936):—This appeal 
was heard by Mr. Justice Jai Lal and Mr. 
Justice Coldstream: the learned Judges 
differed and the appeal now comes before 
me under cl. 26 of ihe Letters Patent. 

The suit was brought to recover princi- 
pal and interest due ona promissory note 
dated March 28, 1929, and executed by 
Mohammad Ata Elahi Khan in favour of 
the plaintiff. On April l, 1931, Mohammad 
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Ata Elahi Khan, who resided in the Muzat- 
farnagar District cf the United Provinces 
was made a ward of Court under the provi- 
sions of the United Provinces Court of 
Wards Act. The Act provides that 

+ “no ward shall sue or be sued nor shall any proceed- 
ings be taken in a Oivil Court otherwise than by 
and in the name of the Collector in charge of the 
property or such other persons as the Court of Wards 
may appoint in this behalf”, 


The Collector of Muzaffarnagar was named 
as a defendant in the present suit in addi- 
tion to Mohammad Ata Elahi Khan. Prior 
to the institution of the suit and within 
the period of limitation a notice of inten- 
tion to institute the suit was given to the 
Collector: the suit was instituted after the 
expiry of the period of limitation. The notice 
purported to be given unders. 5Lof the 
‘United Provinces Court of Wards Act, which 
requires that two months’ notice shall be 
‘given to the Collector before a suitis in- 
stituted. The learned Judges differed on 
the question whetker such notice was neces- 
sary for a suit instituted in the Courts of a 
province other than the United Provinces, 
in this case the Court of the Senior Snb- 
ordinate Judge at Delhi. Mr. Justice Jai 
Lal held that such a notice was necessary, 
and that by virtue of s. 15 (2) of the Indian 
Limitation Act the period of the notice was 
excluded and ihe suit was not barred by 
limitation. Mr. Justice Coldstream held 
that no notice was necessary end that the 
suit was barred by limitation. In -argu- 
ment before me it was agreed by the learn- 
ed Counsel that thé only question to be 
decided by me was whether the effect of 
8. 94 of the United Provinces Court of 
Wards Act and s. 15 (2) of the Indian 
Limitation Act was to extend the time for 
bringing the suit by the period of the notice. 
It was also agreed by Counsel on both sides 
that though several cases are discussed in 
the judgments of the learned Judges, the 
question at issue is not covered by any 
authority. The main proposition put for- 
ward by Counsel for the plaintiff Mr. Ram 
Kishore was that the provisions of s. 54 
were provisions of substantive law and not 
of procedure; he finds support in the judg- 
ment of Mr. Justice Jai Lal who said: 

¿“The decision of this case depends upon the 
effect of the United Provinces Act upon the capacity 
of the disqualified person to sue and be sued in this 
province and such a disqualification is a question 
not of procedure but of substantive law as laid 
on in Lachmi Narain v. Fateh Bahadur Singh 


` Mr. Justice Jai Lal was of opinion that 
the disqualified person could not be sued in 
any Court, even in a Court outside the Unit- 
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ed Provinces, that all suits must be filed 
in the name of the Collector in charge of the 
property of the disqualified person, that the 
Collector could be named as defendant only 
under s. 55 of the United Provinces 
Court of Wards Act and that 

“under s. 54 of that Act no suit can be brought 
against him unless the prescribed notice is given.” 

It is ihen argued that s. 15 (2) of the 
Indian Limitation Act, which binds all the 
Courts in India includes a notice which is 
required by the Act of alocal Legislature. 

I am unable to accept this argument: 
Mr. Ram Kishore’s contention that s. 54 
contains provisions of substantive law 
ignores the wording of the section. 

“No suit * * shall be instituted in any Civil 
Court until the expiration of two months, etc.” 
` The wording is similar to that of s. 80 
of the Code of Civil Procedure which re- 
quires two months’ notice to be given of 
a suit against the Secretary of State in 
Council. I find it stated in Cnitaley and 
Annaji Raos Code of Civil Procedure that 
this section (i. e., s. 80) like s. 79 enacts 
only a rule of procedure. With this view 
I agree and after a prolonged search I have . 
been unable to find a suggestion in any 
case or text-book that an enactment requir- 
ing notice of legal proceeding to be given 
before the institution of such proceedings 
is a provision of substantive law. Section 54 
of the United Provinces Court of Wards Act 
cannot affect the procedure of the Courts 
in Delhi, for not only has the Legislature 
of the United Provinces no nower to legis- 
late for the Courts in Delhi but s. 2 of 
the Act expressly disclaims an intention to 
do so. Section 54 isnot an enactment in 
{force in the Province of Delhi and there is, 
therefore, no enactment fer the time being 
in force within the meaning ofs. 15 (2) 
of the Indian Limitation Act. The question 
of limitation is itself one of procedure and 
if a consideration of that question involves 
the consideration of other rules of proce- 
dure, the rules of procedure which must 
be considered are those of the lex fori. Ib 
seems to me clear that there is no enact- 
ment in force in the Province of Delhi which 
requires the giving of notice to the Collector 
orother person in charge of a ward under the 
United Provinces Court of Wards Act. 

Thold, therefore, that the suit is barred 
by limitation. 

N. Appeal dismissed. 
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1. -. NAGPUR HIGH COURT.. | 
., Second Civil Appeal No. 11-B of 1933 - 

MBA January 30, 1936 : 
ee, eG ag BOSB de ine rere 
= BALWANT MAROTI SHİNGÓRE 
M. G. GOPAL BALKRISHNA AND ANOTHER 
Sn .——ÅPPELLANTS ; 

- versus > 

2. KESHEORAQ AND O0TIERS— RESPONDENTS | 
: -Transfer of Property Act (IV. of - 1882), s. 83— 
Mortgage—Prior mortgagee’s suit without impleading 
subsequent morigagee—Subsequent mortgagee obtain- 
ing preliminary decree—Prior mortgagee refusing to 
redeem-Final decree—Redemption suit by subsequent 
mortgagee—Cost of prior mortgagee, if should be in- 
cluded in prise of redemption. 

The defendants, prior mortgagees, obtained a dec- 
‘ree against the mortgagor on the basis of a mortgage 
without impleading the plaintiffs who were subsequ- 

ent mortgagees. The plaintiffs had obtained a pre- 
liminary decree on their subsequent mortgages. The 
defendants refused to.redeem, saying they were 
prior mortgagees and so plaintifis had their decree 
made final and took possession and deposited in 
Court ‘a certain sum under s. 83,-Transfer of Proper- 
ty Act, for payment to the defendants in redemp- 
tion of their’-prior mortgage. The defendants refus- 
ed to accept, this deposit, and claimed tbat the 
costs, of their former suit as also the., costs of the 
final decree proceedings, and those of execution 
-> should be included in the price of redemption. - The 
plaintiffs thereupon filed a suit for a declaration 
+hat the defendants’ prior mortgage was fully satis- 
fied by the deposit made under s, 83 of the Trans- 
fér of Property Act, and also for possession and 
esne profits : rae : i 
- Held, that ds the plaintiffa had not been added 
as ‘parties inthe defendant's suit, they could not be 
held responsible for costs in that suit and the de- 
fendants were not entitled to include the costs in’ 
the price of redemption and the plaintiffs should 
be given a declaration that the defendants’ mortgage 
has been fully satisfied by the deposit made by the 
plaintiffs under s. 83 of the Transfer of Property Act, 
and they should be put in possession of the fields free 
of this encumbrance. 

< If a person who ought to have been made a party 
to a.proceeding is notjoined, then he cannot be 
bound by any decision in it. It follows he cannot, 
in general, take advantage of it either. The puishe 
mortgages cannot “ both repudiate and approbate ” 
the prior mortgagee's claim. Umes Chunder Sircar 
y.Zahur Fatima (3) and Janendra Nath ` Singh 
Roy v. Shorashi Charan Mitra (4), followed. 

[Case-law diseussed.] 

5. ©. A. by appellants from the appellate 
decree of the Court of the Additional District 
Judge, Daryapur, dated September 22, in 
1932 0. A. No. 50 of 1932 confirming the de- 
cree of the Sub-Judge,Second Class, Ellichpu", 
-dated April 22, 1932, in O. S. No. 442 of 1931. 

Mr. R. N. Padhaye, for the Appellant. 

- Messrs: K. P. Ghate and M. R. Indurkar, 
for the Respondents. f ; T 

Judgment: —fhe defendants are prior 
mortgagees who obtained a decree against 
the morigagor onthe basis ofa mortgage 
da‘ed April 26, 1934, in ©. S. No. 84 of 
1929. The plaintiffs who are subsequent 
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morigagees were’ not added as parties. On 
December 16, 1929, the plaintiffs obtain? 
eda preliminary decree on théir. subse- 
quent mortgage in Civil Suit No. 63 of 
1999. ` The defendants refused’ to redeem, 
saying they were prior mortgagees, and 
so plaintiffs had their decree, made final. 
On April 26, 1981, the plaintiffs took pos- 
session, and deposited Rs. 220-4-6 in Court, 
under s. 83 ofthe Transfer of Property 
‘Act, for payment to the defendants in 
redemption of their mortgage. Of this 
eum Rs. 187-8-0 was the amount then due 
on the mortgage, and the balance was the 
assessment of the mortgage fields which the 
defendants had paid for the year 1930-31. — 
` The defendants refused to accept this de- 
posit, and claimed thatthe costs of their 
former suit as also the costs of the final 
deéree proceedings, and those of execution 
should be included in the price of redemp- 
tion. The present suitis for a declaration 
that the defendants’ prior’ mortgage was 
fully satisfied by the deposit made under 
s. 83 of the Transfer of Property Act! It is 
also for possession and for mesne profits. ` 
In the appeal before me the question has 
been narrowed down to whether the costs 
of the previous suit cmounting to Rs. 44-12 
should be included in the price of 
redemption. 

The lower Appellate Court has ignored 
the proceedings in Civil Suit No. 84 of 
1929 for all purposes except one. It holds 
that the costs of that suit must be included 
in the price of redemption, and relies on 
passagés in Sukhi v. Ghulam Safdar Khan 
(1) and Makhan Lal v. Sohan’ Lal (2; 
where it is said that: | ~ 
- “Tt isthe duty cftne Court to give the plain- 
tiff the oppertunity of occupying the position 
which she would have occupied if she had been a 
party. to the former suit.” 

It argues from this that, since the plain- 
tiffs would have had to pay the mortgagees’, 
costs in the previous suit, if they hed been, 
made parties, they must be placed in the 
8.me position now, andbe made to include 
those costs in the price of redemption. In. 
my opinion this is wrong - 
. The true principle is embodied in a 
decision of their Lordships of the Judicial 
Committee, in Umes Chunder Sircar v. 
Zahur Fatima (3), where in calculating the 

(1) 43 4.469; 65 Ind. Cas 151; AI R1922 PG: 
11; 48 IA 463; (1921) M W N 445; 14 L W 162; 26 
C WN279;42M LJ 15; 30M LT 175; 24 Bom. LR 
590 {P O). i i. 

(2) 52 A 471; 126 Ind. Cas, 817; AT R 1930 All, 
355; Ind. Rul. (1930) All. 265. 

a 18 O 164 at p. 180; 17 I A 201; 5 Sar. 507° 
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amount of. interest they decided Ahat the 
intermediate decree ` must be ignored, and 
the interest calculated at the contract ‘rate, 
just as ifthe decree had not been passed. 
It seems clear on principle, ` that if a per- 
son who ought to have been madea party 
to a proceeding is not joined, then he 
cannot be bound by any decision in it. It 
follows, he cannot, in general, take- advan- 
tage of it. either, The puisns ’ mortgagee 
cannot “both repudiate and approbate” the. 
prior mortgagee’s claim as, the Calcutta 
High:Court pithilly express it in Janendra 
Nath Singh Roy v. Siordshi Charan . Mitra 
(4).. His right isto redeem the mortaage, 
and the tntervening decree is, in effect, set 
aside, so far as hə is concerned, to enable 
him to do so. It must, then be set aside 
or rather ignored for all purposes. Nannu 
Mal v. RamCharan Lal (5), is to the same 
effect. The principle appears. to. follow 
directly from s. 83 of the Transfer of Pro- 
perty Act, where it is stated that the 
mortgagee shall state “ihe amount then due 
on the mortgage......... in full discharge of 
such amount.” 

It is true Umes Chunder Sircarv. Zakur 
Fatima (3), was a ruling under the old law, 
as itstood before the Transfer. of Property 
ne and that Matru Lal v. Durga Kunwar 

(6), points out that the law was different after 
the passing of that Act. But that, in its 
turn,. is now old law, since O. XXXIV, r.5 
of the Code of Civil Proced ure, has replaced 
s. 89 of. the Transfer of Property Act, and 
we are back again so far as this matter is 
concerned to, “where we were. before the 


Transfer of Property Act came into opera- 


tion; Sukhi v. Ghulam Safdar Khan (1). 
..Makhan Lal v. Sohan Lal (2), is against 
this view; but with the utmost respect, I 
am unable toaccept the decision as,sound 
law. It is indirect conflict with the deci- 
sions of the Judicial Commitlee referred 
to above, and seems to me to be in con- 
flict with principle also. The decision is 
based ona. passage in Sukhi v. Ghulam 
Safdar Khan (1), where their Lordships 
state that : 


“It is the duty of the Court to give the plain- 


tiff (puisne mortgagee) the opportunity of occupying 
the position which she would have oconpied if 
she had been a party to the former suit.” 


(4) 49 O 626 at p. 637; 69Ind. Cas. 759; AI R 
1922 Cal. 23. 
(5) 52 A 331; 126 Ind, Cas, 824; AT R 1930 All. 
485; (1930) A L J 573: Ind, Rul, (1930) All. 872. 
__ (642 A 364 at p. 367; 55 Ind. Gas. 969: (1920) M 
WON 338; 184 L J 396; 38 M LJ 419; 11 L W 529; 
-2 U PLR (PO) 75; 22 Bom LR 558; 320 L J 
121; 47 I A7h. 27M L T319; 250 WN 397;A1 B- 
1920 PO 19 (P O). 
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A later decision: of* the Allahabad High 
Gourt Nannu Lal | v. Ram Charan Lal (5), has 
construed this to mean no more than this ©" 

“That the right of ‘redemption which belonged fo 
the subsequent mortgagee cannot be- taken away by 
the- preczedings.in the -. previous - suit.” Janendra 
Nath Singh Roy v. Shrorashi Charan Mitra (4), algo 
construes it to mean that ‘the account must be taken 
on the footing of the mortgage which subsists and 
wach it is sought ib redeem and not on that of the 

écree. 


I respectfully agree. 

Sukhi v. Ghulam Safdar Khan (1), was a 
suit in which a puisne mortgagee ought to 
enforce her mortgage after the prior mort: 
gagee had failed to make: her a party to 
the suiton his mortgage. The position 
was complicated by the fact that there were 
four mortgages to consider iu the case. 
The original owner, Nand Ram, had mort- 
gaged the property to the: plaintiff's hus- 
band, Kirpa Ram, in 1874 and again in 
1875. In 1883 he gave a third mortgage 
to Ghulam Safdar Khan. In 1888 Kirpa 
Ram sued on histwo mortgages of 1874 and 
1875, and omitted to join "Safdar Khan. 
The property was sold and Kirpa ‘Ram 


himself purchased it at.the aucticn. He 
died in 1895 und left the property to his 
widow, the . plaintiff, in his will. In 1902 


she gifted the property to Jag Ram and > 
Net Ram, and they undertook.to pay her 
a certain annuity. In security of this 
obligation, they mortgaged the property 
to her. 


In 1910 Safdar Khan sued Jag Rem and 
Net Ram on his mortgage of 1883, but 
omitted to implead the plaintiff who had 
now become a puisne mortgagee of the pro- 
perty. They put forward the mortgages of 
1874 and 1875 as a shield and claimed. 
Rs. 2,954 as the price of redemption, and 
were paid thissam. Their Lordships held 
that, if the plaintif had been joined as 
a party to that suit, she would have had 
a right to this money because of her 
mortgage of 1902, and not Jag Ram or 
Net Ram. Therefore, since she “had not 
been joined, ske could not be placed ina 
worse position than if she had, and so she 
should be paid this money, just as she 
would have been, if she had been joined, 
provided she redeemed Safder Khan's 
mortgage of 1883. This is anything but 
authority for the proposition that account- 
ing must be on the basis of the interven-. 
ing decree or some portion of it, and not 
upon the original mortgage. It means no 
more than this: that their Lordships de- 
cide_that the plaintiff in that suit must be. 
allowed to use the prior mortgages of 1874 
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and 1875 as a shield, just as she would 
"haye bee.ı allowed to do in the previous 
suit, if.she had been joinec. Itis, there- 
fore, clear that the proceedings in the pre- 
vious suit were ignored. 
. The decrees of both the lower Courts 
will be reversed and the plaintiffs will be 
given a declaration that the defendants’ 
mortgage has been fully satistied by the 
deposit made by the plaintiffs under s. 8&3 
of the Transfer of Property Act, end they 
will be put in possession of the fields 
free of this encumbrance. As regards the 
claim for mesne profits, the parties are 
agreed that they should be fixed at 
Rs. 41-3-6. Tke plaintiffs will, therefore, be 
given that amount. As the defendants have 
improperly refused to accept the deposit 
made under s. 83 of the Transfer of Prc- 
perty Act, the plaintiffs will be given their 
costs in all three Courts. 
N. Appealallowed. 
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Dunk zy, J. 
MA SEIN—PLAINTIFF—APPELLANT 


VETSUS 
MAUNG BA HMU AND cruprs—Darenpants 
> --RESPONDENTS 

- Civil Procedure Code (Act V of 1908), ss. 100, 101— 
No deed of partnership—Question of partnership is a 
legal inference to be drawn from proved facts and 
is a question of law—Partnership Act (IX of 1932), 
ss. 5,6—Names of parties to contract uncertain— 
Existence of contract, whether could be held proved 
—Sale of Goods Act (III of 1930), 's. 27—Person 
purchasing from another who is À not owner— 
ea of purchase in good faith—Plea, when avail- 
able. 

Under s. 5, Partnership Act, partnership is a 
legal iclationship arising from contract, and when 
theie is no deed of partnership setting out the 
terms of the contract, the question whether that 
legal relationship existed between the parties has 
to be inferred, by consideration of the provisions 
of s. 6, Partnership Act, from the facts ag to the 
manner in which the business, in which the parties 
were concerned, was conducted and as to their re- 
lationship with one another in connection with that 
business. It is a legal conclusion to be drawn 
from the findings as to the simple facts, and the 
correct inference to be drawn from the proved 
facts, as to the relationship of the parties towards 
one another in the business, must be a mstter of 
law. Luchmeswar Singh Bahadoor v. Sheik Mano- 
war Hossein (6), Ram Gopal v. Shamskhaton (7) 
Nafar „Chandra Pol v. Shukur Sheik (8) and 

anna Mal v. Moti Sagar (¥), relied on. i 
col. 2; p. 1102, col. 1.] a om eal: 

e question whether the proper effect of the 
facts, held by the Judge on frs appeal to fis 
been proved, is to establish that there was a con- 
tract of partnership between the parties, ie one of 
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1102, col.1.] 

Under s. 5, Partnership Act, the relation of part- 
nership arises fiom contract, and it is illogical to 
hold that a contract existed when the names of the 
Persons who were parties to the cantract cannot be as- 
certained with certainty. [p. 1102, col. 2; p 1108, col.1.] 

To absolve himself from liability for having 
purchased goods from person, who is not the owner 
thereof and to avail himself of the plea of pur- 
chase in good feith, he must bring his case within 
the proviso to s. 27, Sale of Goods Aci. [p. 1101, col. 1.] 


S. C. A. from the decrees of the District 
Court, Sagaing, dated October 19, 1935. 

Messrs. Clark and Beecheno, for the Ap- 
pellant. ; 

Mr. £. Hat, for the Respondents. 

Judgment.—These appeals arise out of 
two suits Nos. 324 and 325 of 1954, of the 
Sub-Divisional Court of Mandalay. The 
suits were of the same nature and the 
parties thereto were the same except that 
defendant Nc. 3in suit No. 324 was Maung 
Ba Kin, and in suit No. 325 was Maung 
Po Kyin. The two suits were heard toge- 
ther and evidence was recorded only in 
suit No. 325, and a single judgment for 
both suitswas delivered. The two first ap- 
peals in the District Court of Sagaing were 
disposed of by a single judgment. 

The plaintiff-appellant Ma Sein is the sole 
heir of her deceased husband U Tun I. 
According to the plaintiffs, she and her 
husband carried on a business of timber- 
traders jointly as Burmese Buddhist hus- 
band and wife, the actual business being 
done, as is usually the case, by her hus- 
band. The plaints set out that defendant- 
respondent No. l, Maung Ba Hmu, was U 
Tuo Is servant or agent that defendant- 
respondent No.2, Maung Ohn Shwe, and 
defendant-respondent No. 3, Maung Ba 
Khin in one suitand Maung Po Kyin in 
the other, were Ba Hmu's servanis; that des 
fendaut-respondent No. 4 Maung Gon,was a 
broker who conducied tne sale of the timber 
in suit, and that defendant-respondant 
No. 5, U Nyo Sein, had purchased the tim- 
ber in suit through Maung Gon from Maung 
Ba Hmu. In suit No. 324 the plaintiff- 
appellant asked for a judgment and decree 
for 132 logs of timber or tkeir value, 
Rs. 2,155, and in suit No. 325 she asked 
fora judgment and decree for 180 logs of 
timber or their value Rs. 4,650. She al- 
leged that this timber belonged to her 
deceased husband and herself, and that it 
had been brought down from the forests, 
where it was felled, by respondent No. 1 
with the aid of respondents Nos. 2 and 3, 
to Mandalay, where it was placed in charge 
of respondent No.4 and was subsequently 
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sold torespondent No. 5. The suits were, 
therefore, suits for damages for conversion. 
The- defence of defendant-respondent 
No. 1, Maung Ba Hmu, was an allegation 
that he and the deceased U Tun I and one 
Aung Myat who was the half-brother of U 
Tun J, had traded in partnership as tim- 
ber-traders until the year 1930, when U 
Tun I retired fròm the partnership, and he 
and Aung Myat and two other relatives of 
U Tun I and Aung Myat, Po Tun and Po 
Hit, had continued the business in part- 
nership. Healso alleged that he had traded 
in timber on his own account, and he as- 
serted that the timber in suit belonged in 
part to this partnership end in part te him- 
self. Respondents Nos. 2 and 3, Ohn Shwe, 
Po Kyin and Ba Khin, admitted that they 
h:d: worked under Ba Hmu and had ex- 
tracted this timber and broughtit down to 
Mandalay; but they denied any liability to 
the plaintiff-appellant on this account. 
Defendant-respondent No. 4, Maung Gon, 
alleged thathe was temporarily in charge 
of the:.two rafts into which the logs were 
formed, and that the rafts had been kept 
in his custody until the timber was sold; 
he denied any liability to the plaintiff- 
appellant. Defendant-respondent No. 5, U 
Nyo Sein, admitted having purchased the 
timber, but alleged that he purchased it in 
good faith without any fraudulent or dis- 
honest intention. me 
“The learned District Judge has found-on 
first appeal that there wes a partnership ke.- 
ween “U Tun J, Ba Hmu and others” cat- 
rying on business “as, timber-traders with: 
two property hammer marks; that this 
partnership continued until the death of U 
Tun I, that all the logs in suit belonged to 
the partnership, and that in any event, if 
there was a conversion of the timber, res- 
pondent No. 1 Ba Hmu alone was liable 
and the other respondents were not liable. 
The only question which has been raised 
jn these second appeals is, whether Ba 
Hmu succeedell in cstablishing that he 
was a partner oftke deceased within the 
definition of “partnership” as contained in 
ss. 4,5 and 6, Partnership Act. Admittedly 
the alleged contract cf partnership was 
never reduced to writing and consequently 
the burden was upon Ba Hmu, who as- 
perted it, of proving that such a partner- 
ship existed. On behalf of the respondents 
it has been contended before me that the 
question whether there was such a part- 
nership or not is a question of fact which 
has been decided by the two lower Courts 
in favour of the respondents and which 
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iherefore, cannot be re agitated un second 
appeal. On behalf of the appellant, it 
is urged that the question of partnership 
is a legal inference to be drawn from the 
proved facts and is, therefore, a matter of 
law; whereas for the respondents it is ur- 
ged that itisan inference of fact to be 
drawn frem other facts, and is, therefore, a 
finding of fact from which a second appeal 
deces not lie. 

For the respondents Lhe decisions of their 
Lordshipsof the Privy Council in Durga 
Chowdhurain v. Jawahir Singh (1), at p. 
127*: Ramratan Sukal v. Nandu (2), at p. 
3t; Midnapore Zamindari Co., Ltd. v, Secre- 
tary of State (3), at p. 3934; Anup Mahto v. 
Mita Dusadh (4), and Secretary of State v, 
Rameswaram Davasthanam Trustee (5), 
have been cited. The two earlier cases, 
however, merely lay down that there is no 
jurisdiction to entertain a second appeal 
on the ground of an erroneous finding of 
fact, however, gross. or inexcusable the 
error may seem tobe, and the finding of 
the first Appe:lale Court upon a question 
of fact is final if that Court had before it 
evidence proper for its cons.deration in 
support of the finding. The decision in 
Midnapore Zamindari Co. Ltd v. Secretary 
of State (3), is to the same effect. In Anup 
Mahto v. Mita Dusadh (4), it was held that 
an inference to be drawn from entries in a 
Record of Rights is an inference of fact 
and not a question of law, and in Secretary 
of State v. Rameswaram Davasthanam 
Trustee (5), it was held that a second ap- 
peal would not lie because ‘some portion: 
of the evidence might be contained in a 
document as tothe meaning of which the 
first Appellate Court had made a mistake. 
These cases do not, in my opinion, touch 
the point now for consideration. 

Under s. 5, Partnership Act, partnership 
isa legal relationship arising from con- 
tract and when as in this case there is no 
deed of partnership setting out the terms 

(1) 17 I A12; 18 C 23; 5 Sar 560 (P. CO). 

2) 19 O 249; 19 I A 1; 6 Sar 119 (P. C.). 

6) 56 I A 388; 120 Ind. Cas 56; A IR 1929 P O 286; 
30 Ó W 603; 34 O W N 1; Ind. Rul. (1929) P C 352; 32 
Bom. L R 114; 57 M L J 849; 510 LJ 1; 57 C756 


P. 0). 

$ (4) Ja IA 93; 147 Ind. Cas. 977; AIR 1934 P O 5; 
13 Pat, 254:6 R P C 104; 15 P L T 115; 66 M L J 298; 
38 © W N 375; 59 O DJ 147; (1934) M W N 363; 39 L 
W 708 (P C). 

(5) 6 1 A 163; 148 Ind. Cas. 778; AIR1934 P O 
119; 57 M 652; 6 R P C 13; (1934) M W N 433; 66 M L 
J 545; 39 L W 613; 11 O W N 775; 380 W N 333; 59 
C LJ 262; 36 P L R93; 36 Bom. L R 539 (P. 0). 
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of the ec ntract,the question whether that 
legal relationship existed between the parties 
has to be inferred, by consideration of 
the provisions of s. 6, Partnership Act, 
from the facts as tothe manner in which 
the business in which the parties were 
concerned, was conducted and as to their 
relationship with one anotherin connect- 
tion with that business. Itis alegal con- 
clusion to be drawn from the findings as 
tothe simple facts, andthe correct infe- 
Tence to be drawn from the proved facts, 
as to the relationship of the parties towards 
one another in the. business, must be a 
matter of law. In Luchmeswar. Singh 
Bahadoor v. Sheik Manowar Hussain (6), it 
was held by their Lordships of the Privy 
Council that a second appeal will lie on 
2 finding of adverse possession when such 
finding is a mixed question of law and fact 
depending upon the proper legal conclusion 
to be drawn from the findings, as to the 
simple facts. In Ram Gopal v. Shamskha- 
ton (7), it was held that a third Court can- 
not entertain an appeal upon any question 
as to the soundness of findings of fact 
by a second Court; it can nevertheless adju- 
dicate as matter of law upon the soundness 
of the conclusions which have been derived 
from. those findings. In Nafar Chandra Pal 
vs Shukur Sheik (8), Lord Buckmaster observ- 
ed that ‘the proper legal effect of proved 
fact.is essentially a question of law.” In 
Dhanna Mal v, Moti Sagar (9), Lord Bla- 
nesburgh observed : me 
` “Now their Lordships would be the last to seek 
to abridge the effect ofss.100 and 101. Civil Pro- 
cedure Uode or weaken the strict- rule that on 
second appeal the Appellate Court is bound by the 
findings of fact of the Court below. They are well 
aware, moreover, that questions of law and of fact 
ere often difficult to disentangle. Itis clear, how- 
ever, that the proper effect of a proved fact is a 
question of law.” 

. In the . present appeals the question for 
decision is whetherthe proper effect of the 
facts, held by the learned District Judge 
on first appeal to have been proved, is to 
establish thatthere was a contract of part- 
nership between the deceased U Tun I 
and réspondent No.1, Ba Hmu and some 
‘other persons. This is clearly a question 
óf law which can be entertained on second 
appeal. S - 
Iam convinced that the facts found by 


` (6) 19 C 253; 191 A 48; 6 Ser 133 (P. O.). 
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(8) 45 I A 183; 51 Ind. Cas. 760; AT R 1918 PC 82; 
46 O 189; 23 C W N 315; 9 L W 552 (P. O.. 
(9) 54 I A 178; 101 Ind, Cas. 355; A I R 1927 PO 
- 102; 9 Lah. 573; 52 M L J 663; 29 Bom. L R 870; 31 
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the learned District Judge on first appeal 
do not suffice to establish that there was a 
partnership within the definition thereof 
contained in ss. 4, 5 and 6, Partnership Act. 
Section 4, lays down that : : 

“ ‘partnership’ isthe relation between persons who 
have agreed to share the profits of a business 
carried on by all or any of them acting for all ;” 
ands. 5lays down that ‘the relation of 
partnership arises from contract.” In e. 6 it 
is provided that : 

“in determining whether a group of persons is or 
is not a firm or whether a person is or is 
not a partner ina firm, regard shall be had to the 
real relation between the parties, as shown by all 
relevant facts taken together” 


and the explanations to this section show 
that the receipt by a person of a share of 
the profits: of a business does not of itself 
make hima partner with the persons car- 
rying on the business, or that the sharing 
of profits arising from property by persons 
holding a joint or common interest in that 
property does not of itself make such per- 
sons partners. a 


The learned Sub-Divisional Judge ap- 
parently based his decision, that respon- 
dent No. land U Tun I and certain other 
persons were partners, on the curious con- 
sideration that partnerships of-a similar 
nature existed for trading in timber among 
other persons residing in the same vil- 
lage aś U Tun I. It would be interesting 
to know- what was the Burmese word used’ 
by the witnesses when asserting that such: 
Persons workéd in partnership. I know of 
ño single Burmese word which describes’ 
a legal partnership, and the word ordinarily 
translated as “partnerships” means nothing: 
more than “persons working together.” 
The judgment of the learned Sub-Divisional’ 
Judge is, I regret to say, of no assistance: 
in coming toa finding asto whether the 
facts did establish a partnership or note 
The learned District Judge on first appeal 
considered the evidence in considerable ` 
detail and held that, on the simple facts,. 
which he found to have been,proved, a legal- 
partnership was established. With all due: 
respect, the fallacy of his finding is ap- 
parent from the consideration that in his’ 
judgment he was only able to hold that. 
“there was a partnership between U Tun. 
I, Maung Ba Hmu and others carrying on: 
business with the ‘l’ and ‘Hmu property 
marks.” The use of the words “and others"* 
in itself shows that a partnership was not 
established, for under s. 5, Partnership - 
Act, the relation of partnership’ arises’ 
from contract, and it is illogical to hold 
that a contract existed when the names of: 
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the. persons who were parlies to the contract 
cannot be ascertained with certainty. 
Moreover, respondent No..1 set up in his 
written statement that his partnership 
with U Ten I was dissolved in the year 
1930, but both the lower Courts have found 
that the partnership was only dissolved by. 
the death of U Tun I, and this finding in 
itself would appear to be sufficient ground 
for holding thatrespondent No. 1 had failed 
to substantiate his defence. 

-In para. 2 of his written statement he said 
that up to the year 1930 he and the deceased 
U Tun I and the latter's brother Aung 
Myat traded in partnership; bub in evi- 


dence he set upa different partnership: 


for this period by including two other re- 
Tatives of U Tun I and Aung Myat, 
namely Po Tun and Po-Hti, whereas acccrd- 
ing to his written statement these two 
persons only joined ihe partnership when 
U Tun 1 left it. One of his witnesses, 
named Maung Soe, has set up in his evi- 
dence that he also was a partner with U 
TunI, Aung Myat, Po Hti, Po Tun and 
respondent No. 1 from 1926 to 1930 and, 
therefore, it appears from respondentNo. 1's 


own evidence and the evidence of one of 


his witnesses that the identity of the 
partners belonging to: this. business -is 
shrouded in mystery. The learned District 
Judge has held that there has never 
been any settlement of accounts of this 


partnership ‘and that none of the partners: 


has ever received any share ofthe profiis 
from U.TunI. He has also held that all the 
money required forthe business was pro- 
vided by U TunI and that all the money 
received’ by the sale of timber was actual- 
ly paidto U Tun I. How on these findings 
of fact he was able to infer that there was 
any partnership between U Tun I, Ba Hmu 
and other ‘unascertained persons passed my 
comprehension. 

. Moreover, a further examination of res- 
pondent No. l’s evidence provides admis- 
sions of other facts which go to show that 
nosuch partnership ever existed. It appears 
from his evidence that Vo Tun and Po 
Hti, two of the alleged partners, were in 
receipt cf salaries from U Tun I and, 
therefore, clearly were U Tun l's servants. 
Ba Hmu and Aung Myat were given such 
money as they required for their personal 
expenditure when they demanded it from 
U Tun I. This has been set up as showing 
that U Tun I did from time to time hand ont 
part of the profits to them, but such an 
indefinite relationship as this is common 
where an elderly Burman of means js 
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carrying ona business with the aid of 
younger relatives, who’ do most of the 


actual work while he provides the money. 
It is quite.an ordinary thing in such cases 
that the principal’s dependants should not 
be paid regular salaries but should obtain 
from their principal moneys demanded by 
them for their maintenance, so long as their 
demands are reasonable. No inference of 
partnership can atise from such an ill- 
defined relationship. I am not prepared 
to say whether the relationship between the 
principal and such persons is that of prin- 
cipal and agent or master and servant, but I 
am quite clear that it is not that of 
partners. . 

Respondent No. l's evidence further shows 
that Po Tun, Po Htiand Aung Myat work- 
ed in the jungle, and that respondent No. 1. 
himself moved between the jungle and U` 
Tun Is headquarters, and kept accounts 
and engaged the subordinate staff who 
worked in the jungle. He has admitted’ 
that this subordinate staff always had to 
come into headquarters to U Tun Lin order 
to receive ‘their wages from him. The’ 
business was, first of all, carried on in the- 
joint namss of U TunI and his wife, who 
is deceased, and then subsequently in 
U. Tun Is sole name. The elephanis- 
wuich were used for dragging the logs 
in the forest belonged solely to U Tun I. 
All this evidence would point, not to. 
there being a partnership, but to the re- 
lationship between U Tun | and respon-" 
dent I being that of principal and agent or} 
master and servant. . 

As raising a contrary inference, learned- 
Counsel for the respondents has only been 
able to point to two facts. He has pointed” 
out that ihe evidence shows that one ham- 
mer-mark “Hmu” belonged’ to Ba Hmu 
personally, but no inference arises from 
this, for the evidence is clear that Ba 
Hmu himself had no capital with which to . 
carry on a business in timber,’ and under 
x. 90 of the Rules under the Forest Act a 
hammer-merk is liable to cancellation if 
it is not used for a period of 12 months, 
and there is ample evidence to show that 
persons who have taken out hammer-marks, 
and then find themselves unable. throug 
lack of capital to make use of them, habitual- 
ly lend them to other timber-traders for use 
by the latter so 2s to avoid cancellation. In 
fact, the learned District Judge on- first 
appeal has held that the first respondent 
never used his hammer-mark for his own 
business, but used it for the business of 
the partnership which he found to exigi. 
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The other point which has been made on 
behalf of the respondents is that two of 
the witnesses for the appellant, U Myo and 
Maung Chan, alleged that they had worked 
in partnership with U Tun I, and Maung 
Chan further alleged that he was even now 
working in partnership with the appel- 
lant. But the question of their alleged 
partnership was not in issue, and they have 
not been closely cross-examined as to 
what they exactly meant by the word which 
they used to describe their relationship 
with U Tun I, and it is only necessary to 
read their evidence as a whole to see 
that their allegation fell far short of a 
legal partnership. Iam clearly of opinion 
that the legal conclusion drawn by the Dis- 
trict Judge from his findings as to the 
simple facts of the case, that there was a 
partnership between “U Tun I, Ba Hmu 
and others,” was not justified, and that the 
relation of partners never existed belweeu 
U Tun I andthe first respondent. So far 
as the first respondent is concerned, this 
finding is sufficient to justify both suits 
being decreed against him, for the learned 
Judge has held that none of the timber iu 
suit belonged toBa Hmu personally and 
therefore as the partnership alleged by res- 
pondent No. 1 has not been established, the 
timber must have belonged to U Tun I, and 
therefore now belongs to the plaintiff-appel- 
lant as his sole heir. 

The suits against defendants-respondents 


Nos. 2,3 and 4 in both suits, that is, Maung. 


Qhn Shwe, Maung Ba Khin, Maung Po 
Kyin and Maung Gon, clearly fail. The 
allegations in the plaints did not make 
out any cause of action against them, 
because there was no conversion at the 
time when they were dealing .with this 
timber. They merely assisted in bringing 
the timber down to Mandalay, and the 
conversion only took place after the timber 
had passed out of their possession. The 
guits as against them were therefore rightly 
dismissed, and so far as they are concerned, 
these appeals fail. As regards defendant- 
respondent No. 5, U Nyo Sein, he admits 
that he purchased the timber, and his de- 
fence is that he purchased it in good faith 
is plainly, from the provisions of s. 27, 
Sale of Goods Act, not available to him 
unless he can bring the transaction within 
the proviso to that section. I have held 
by this judgment that the appellant is 
the owner ofthis timber, and it is clear 
that respondent No. 1 was not in posses 
sion of the timber with the consent of the 
pppellant, and consequently the proviso 
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to s. 27 has noapplication. Hence by the 
sale respondent No. 5 acquired no title to 
the timber,and he is, therefore, liable for 
conversion thereof. 


The result, therefore, is that these appeals 
fail in regard to the respondents Ohn 
Shwe, Ba Khin, Po Kyin and Maung 
Gon, and the judgments and decrees of 
the Sub-Divisional Court of Mandalay, and 
the District Court of Sagaing on appeal 
therefrom, dismissing the suits as against 
them, are confirmed. As the learned 
District Judge pointed out in his judg- 
ment, these respondents made common 
cause withthe other respondents and de- 
fended the suits and appeals together, and 
all the respondents have been represented 
throughout bya single Advocate. Conse- 
quently they will be granted one set of 
costs between them for the suits and 
appeals tobe paid by the plaintiff-appel- 
lant. In suit No. 324 the plaintiff-appel- 
lant sued for 100 Yinma logs and 32 Kanyin 
logs, and the learned Sub-Divisional Judge 
has held that the value of each Yinma 
log is Rs.10-8-0 and the value of each 
Kanyin logis Rs. 14-8-0. The value of 
the timber in that suit is, therefore, 
Rs. 1,514:0-0. In suit No. 325 she sued 
for 180 Kanyin logs. The value of these, 
according to the finding of the learned Sub- 
Divisional Judge is Rs. 2,610. These appeals 
are, therefore, allowed as against respon- 
dents Nos. 1 and 5; the plaintiff-appellant 
will be granted adecree in suit No. 324 
for Rs. 1,514 and a decree in suit No. 
325 for Rs. 2,610 against defendants respon- 
dents Nos. l and 5 Maung Ba Hmu and 
Maung Nyo Sein, with proportionate costs 
in all Courts. The respondents have 
filed cross-objections in regard to the order 
of the Disirict Court depriving them of 
their costs. Except in so far as I have 
granted costs to respondents Nos. 2, 3 and 
4- in both suits and appeals, these cross- 
objections fail and are dismissed. There 
will be no order as to the costs of the 
cross-objections. 
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` OUDH CHIEF COURT ; 
Second Civil Appeals Nos. 302 and 3€0 
of 1934 
Seplemper 3, 1936 
SRIVASTAVA, A. C. J. AND SMITH, J. 
Tan DISTRICT BOARD or BAHRAICH 
-—DEFENDANT—ÅPPELLANT 
VETSUS i 
NAZEER HUSAIN —PlAINTIPFE— 
RESPONDENT 

U. P. District Boards Act (X of 1922), ss. 82, 90 
(4), 45 (1) (b)—District Board dismissing empioyee— 
Whether can file civil suit against order of dis- 
missal—‘Ultimately restored” in s. 90 (4), scope of 
—Employee temporarily re-instated in order to hold 
proper enquiry — Whether “ultimately restored — 
Temporary absence of Chairman—Vize-Chairman, if 

. can dismiss employee. | 

Where an employee of a District Board is dismissed, 
his remedy lies by way of an appeal to the Local 
Government and he cannot maintain a suit in Civil 
Court against the order of dismissal. Roshan Lal v. 
District Board, Aligarh (3), followed. Sheo Narain v. 
District Judge, Shahjahanpore (1), not followed. 

[Case-law referred to] 

The scops of the power to order the payment of an 
allowance during a period of suspension is limited 
bys. 90 (4) of the Act to cases where a suspended 
officer is ultimately restored. Where an employee 
wag onc2 suspended aad dismissed after an enquiry 
by tha Chairman, but on appeal, the Local Govern- 
ment directed in view of holding proper enquiry 
to re-instate him and suspend him immediately and 
he is accordingly re-inetated and 
suspended and dismissed after an enquiry, the 
employee is not entitled for pay as regards the 
first period of suspension, since his restoration, by 
the order of the Local Government cannot be called 
“ultimately restored’ though it was a temporary 
restoration. [p. 1107, col. 2.] 

“Temporary absence” referred to in s. 45 (1) (b), 
U. P. District Boards Act, does not mean, absence for 
the District, where the Chairman is temporarily 
absent, the Vice-Chairman can dismiss an’ employee, 
ia case of an urgent necessity, and his order is not 
ulira vires. [p. 1108, col L] ae 

S.C. A. against the order of the District 
Judge, Gonda, dated August 16, 1934. 

Mr. Khaliquzzaman, for the Appellant. 

My. L. S. Misra, for the Respondent. 

Judgment.—These appeals are connected 
and can be disposed of by one judgment. 
They arise out of a decision dated Au- 
gust 31, 1934, of the learned District Judge 
of Gonda, by which he partly allowed an 
appeal against a decision, dated October 30, 
1933, of the learned Subordinate Judge of 


Bahraich. 

One Nazeer Husain was appointed as a 
sub-overscer of the Bahraich District 
Board in the month cf July, 1929, on a 
remuneration. of Rs. 60 a month as bis-pay 
and Rs. 40 per mensem as fixed travelling 
allowance. He was suspended on June 25, 
1931, for reasons into which we need not 
-énter, After an enquiry, he was dismissed 
by the Chairman of the Board on August 19, 
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1931, but he appeaied to the Local Govern- 
ment, which, by an order, dated March 3, 
1932, set aside the order of dismissal, on 
the ground that the enquiry had been ir- 
regular, end directed that he should be re- 
jnstated and then immediately suspended 
again with the viewto a proper enquiry 
being held. On March 17, 1932, Nazeer 
Husain, having on March 15, 1932,been given 
information of the order of the Local Gov- 
ernment, presented himself for duty. It 
was reported by the Head Clerk that the 
Chairman of the Board was out of tke Dis- 
trict, and the Senior Vice-Chairman on that 
same date, March 17, 1932, passed an order 
suspending Nazeer Husain again. A fresh 
enquiry followed—it was held by the Senior 
Vice-Chairman under an order of the Chair- 
man dated April 14, 1932. The Vice-Chair- 
man submitted his report on October 19, 
1932, and after Nazeer Husain had been 
given a final opportunity of making his 
explanation, the Chairman passed a second 
order of dismissal against him on Decem- 
ber 13,1932. This order was communi- 
cated to Nazeer Husain on January 17, 
1933. The Chairman incidentally ordered 
that Nazeer Husain should receive no pay 
or allowances during the period of his sus- 
pension, and this apparently has been in- 
terpreted as referring to the whole period 
of suspension beginning from June 20, 
1931. Nazeer Husain on March 24, 1933, 
instituted the suit out of which these two 
appeals arise claiming 2 simple money- 
decree for Rs. 2,100 for’ his pay and per-, 
manent ailowance from June 24, 1931 to 
March 24, 1933, a simple money-decree for 
his pay and permanent allowance during 
the pendency of the suit, a declaration 
that the order of dismissal of December 13, 
1932, was ultra vires ; the costs of the suit 
and interestat one per cent. per mensem 
“during the pendency of the suit till the date 
of realisation”. The suit was dismissed in its 
entirety by the learned Subordinate Judge of 
Bahraich, but on Nazeer Husain’s appeal- 
ing, the learned District Judge of Gonda 
decreed him Rs. 100 per mensem from 
June 25, 1931, to December 12, 1932, to- 
gether with interest during the pendency of 
the suit at 6 percent. per annum, and future 
interest at that same rate till realisation. 
Against that decision the District Board of 
Bahraich and Nazeer Husain have both 
appealed, the District Board's appenl being 
No. 302 of 1934, and Nazeer Husain’s No, 
360 of 1934. 

“The contention of the Board is that nos 
thing should have been decreed to Nazeer 
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Husain, while Nazeer Husain contends that 
his claim ought to have been decreed in 
full. Alternatively, it is contended on- his 
behalf that in any case he ought to have 

“been decreed, in addition to what was 
decreed to him by the learned District 
Judge, his “pay” for the period between 
the date of the final order dismissing him 
and the date of the communication of that 
order to him, and a further period of two 
months thereafter. 

We do not think it necessary to enter into 

‘a discussion of the charges that were made 
against Nazeer Husain either on the first 
or the second occasion, since the appeals 
were argued before us on points of law 
only. The main points for determination 
may be stated thus: 

(1) Was Nazeer Husain legally entitled 
to institute a civil suit either to 
question the validity of the order 
of dismissal passed against him, or 
to claim his pay and allowances ? 

(2) Was the final order of the Chairman of 
the Board of December 13, 1932, by 
which he dismissed Nazeer Husain 
ulira vires? 

With this question are connected the 
subsidiary questions: 

(a) Whether the Senior Vice-Chairman 

had authority to pass the second 
order of suspension on March 17, 
1932; and 

(b) Had the Chairman power to direct 
the Senior Vice-Chairman to hold 
an enquiry into the charges in res- 
pect of Nazeer Husain’s conduct. 


The first of the above questions goes to 
the root of the matter. In connection with it 
we have been referred on behalf of Nazeer 
Husain to a case of the Allahabad High 
Court reported in Sheo Narain v. District 
Judge, Shahjahanpur, A. I. R. 1933 Al. 
826 (1). That was a Single Judge decision 
by Mr. Justice Young (now Sir Douglas 
Young, Chief Justice of the Lahore High 
Court). On behalf of the District Board we 
have been referred to two other decisions 
of the Allahabad High Court reported in 
(i) Joti Prasad Upadyiya v. Amba Prasad, 
A. L R. 1933, All. 358 (2), and (i) Roshan 
Lal v. District Board, Aligarh, I. L. R. 
58 All. 40 (3). Those decisions are both 
Bench decisions. ` 


GAIR 1933 All, 826; 148 Ind. Cas. 123:6 R A 
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(2) A I R 1983 All.358; 142 Ind. Cas. 4037 Ind, Rul.: 
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In Joti Prasad Upadhiya v. Amba Prasads 
A. J. R. 1933 All. 348 (2), referred to above 
it was held (we quote from the head-note) 

“When thelegislature has prescribed a particular 
method for the redress of an alleged wrong, that 
method alone is open to the aggrieved party, and in 
such casa, the Civil Court has no jurisdiction to deal 
with thematter reserved bythe legislature to a 
specially appointed tribunal, Hence the jurisdiction 
of the civil Court to try a suit challenging the 
validity of the election of a Chairman ofa District 
Board is impliedly barred by s. 35 (3) U. P. District 
Boards Act, andeven an arbitrary disregard by the 
Local Government of the mandatory provisions of 
that section by refusing fo appoint atribunal to 
decide the question does not bring into play the 
jurisdiction of the Civil Coart.” ‘ i 

The case there under consideration was 
not one of a dismissed employee, but the 
general principle laid down supports the 
contention raised before us on behalf of 
the District Board that no civil suit by 
Nazeer Husain in the present matter was 

maintainable. In the case of Roshan Lal 
v. District Board, Aligarh, L L. R. 58 All. 
40 (3), there was an elaborate discussion by 
Bennet, J. of the law applicable to such 
cases. In that case the facis, as slated in the 
head-note, were that : 

“A District Board passed a special resolution 
abolishiag the posts of the Secretary and the 
Engineer and creating a new combined pest of 
Secretary-Engineer; the services of the Secretary 
were accordingly dispensed with and the Engineer 
was appointed tothe new post; the Secretary, how- 
ever, received his salaryfor the next four months. 
The resolution was not one passed by such a majority 
as is laid down by 3.71 of the District Boards 
Act. Theex-Secretary brought a suit against the 
District Board and the Secretary of State for declara- 
tion that the resolution was void and his dismissal 
wrongful, and for damages.” h i A 
It was held that the suit was not main: 
tainable. c 

In the case of Sheo Narain v. District 
Judge, Shahjahanpur, A. I. R. 1933 All. 
826. (1), relied on by the learned 
Counsel for Nazeer Husain, it was held 
(we quote again from the head-note): | 

“Though in the ordinary case ofa master and a 
servant, an injunction certainly would not lie res- 
training a master from dismissing his servant, the ` 
remedy of the servant, ifhe was wrongly dismissed; 
would be for damages. In the case of the District. 
Board the servants being governed by the District. 
Boards Act and the rules framed thereunder a dis- 
missed servant can ask the Court for an injunction 
on the ground that the rules relating to dismissal 
have not been complied with.” : 

In the judgment of Bennet, J., in the case 
of Roshan Lal v. District Board, Aligarh, 
I. L. R. 58 All. 40, (3), the decision. 
relied on by the learned Counsel for, 
Nazeer Husain was referred to - and, 
it was pointed out (vide p. 57* of the 
report) that.that case stands and (?) alone as. 
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far as District Board servants are concerned. 
At p. 59* Bennet, J., remarked as follows: 


“Now the ruling of Mr Justice Young cannot be 
taken asany authority on the question of whether 
a suit will lie by a servant ofa District Board 
against the Board, because it apparently never 
occurred to him or tothe learned Counselin that 
case that any question could arise that the servant of 
a District Board had no such right. He quotes no 
authority. on the subject nor does he attempt to dis- 
tinguish between the case of a servant of a District 
Board and any other public servant.” 

Later on the learned Judge remarked 
(vide p. 60* of the report). 

_ “In the face of the numerous rulings already set out 

which show that public servants have no right to 
sue ina Court oflaw for wrongful dismissal, the 
solitary ruling of a learned Single Judge is which 
the point was not even considered cannot prevail.” 

The provisions of s. 82 of the United Pro- 
vinces District Boards Act (X of 1922), as 
far as they relate tothe present matter, run 
as follows; 

“82. Excəpt in the cases provided for by ss. 70, 71, 
72 and 82-A, the power to decide all questions arising 
in respect of the service, leave pay, allowances and 
privileges of servants of the Board, who are employed 
whether temporarily or permanently, on a monthly 
salary of more than Rs. 25 and the power to appoint, 
grant leave of absence to, punish, dismiss, transfer 


and control such servants of the Board, shall vest in’ 


the Chairman, andthe said powers in the case of 
all other servants of the Board shall vest in ths 
Secretary. ne 

“Provided first, that in case the Chairman in the 
exercise of his powers under this section dismisses 
a servant of the Board or. imposes a fine exceeding in 
amount one month's pay of the person fined or orders 
suspension fora "period exceeding one month or 
orders reduction by way of punishment or supersedes 
any. such servantin the matter of promotion the said 
servant shall have a right of appeal to the Local 
Government within one month from the date on 
which the order of the Chairman is communicated 
to him.” i ` 
“When the first order of dismissal was 
passed against him, Nazeer Husain availed 
himself of the right-of appeal to the local 
Government, which he had under the pro- 
viso above quoted. We are informed that 
he also appealed to the Local Government 
against the second order of dismissal. Ac- 
cording to the judgment of the learned Dis- 
trict Judge, the second order of dismissal 
was affirmed by the Loca] Government. This, 
we were informed at the hearing of these 
appeals, is not so,—we were told that the 
disposal of that appeal is awaiting the de- 
cision of the two appeals that are before 
us. However that may be, the fact remains 
that Nazeer Husain had a right of appeal 
to the Local Government against the orders 
dismissing him, and he did, in fact, so 
appeal against both the orders for the dis- 


missal, being on the first occasion success- 


ful. In these circumstances we consider, 
*Pages of 58 A,—[Ed]. ' 
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having regard to the principles so exhsus- 
tively laid down in the case of Roshan Lal 
v. District Buard, Aligarh, I. L. R. 58 All. 40 
(3), that the present suit as far as it was 
directed against the order for the dismissal of 
Nazeer Husain, was not maintainable. 

_ As regards the question of Nazeer 
Husain's pay and allowances, we have been 
referred to s. 90 (4) ofthe Disirict Boards 


Act, which runs as follows : 

“(4) Where suspension is ordered pending inquiry or 
orders, and the officer suspended is ultimately restor- 
ed, it shall be at the discretion _ of the authority 
ordering his suspension whether he shall get any, 
and if so, what allowance during the period of 
suspension, but in the absence ofany order to the 
contrary, he shall be entitled to the full remuneration 
which he would have received but ‘for such suspen- 
sion.” 


As wehave stated already, the Chair- 
man allowed Nazeer Husain no pay or 
allowances during the period of his sus- 
pension. This order was embodied in the 
order of dismissal dated December 13, 
1932. It was argued by the learned Goun- 
sel for Nazeer Hussain that at any rate 
as regards the first period of suspension 
he was entiiled tohis pay and aliowances, 
since he was “ultimately restored”, by the 
order of the Local Government dated 


“March 3, 1932, and no order was passed by 


the Chairman at that time with regard to 
his pay and allowances. This argument 
although not without some, ingenuity, can- 
not, in our opinion, prevail. We take the 
view that Nazeer Hussain was not “ulti- 
mately restored" within the meaning of 
s. 90 (4) of the District Boards Act. All 
that can be said is that he was tempora- 
rily restored. Ultimately he was not res-. 
tored but was dismissed. It must be point- 
ed out thatthe scope ofthe power to order 
the payment of an allowance during a' 
period of suspension is limited by s. 90 
(4) of the Act to cases where a suspended 
Officer is ultimately restored. We have 
not had our attention called to any provi- 
sion inthe Act which enables any allow- 
ances to be paid toa suspended officer who 
is not ultimately restored. In these cir- 
cumstances we think that the learned Dis- 
trict Judge misconceived the position in 
this matter. He thought that as no order to 
the conirary had been passed prior to 
December 13, 1932, it was then too late 
for the Chairman to pass an order dis- 
allowing any pay or allowances to Nazeer 
Hussain for the period of his suspension. 
The learned District Judge clearly lost 
sight of the fact that the provisions of 
5, 90 (4) come into operation only when a 
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suspended officer is ultimately restored. 
The result is that we think that the order 
dismissing Nazeer Hussain could not be 
“questioned in a civil suit. Even if it be 
assumed that the question of his pay and 
allowances stands ona different fcoling, 
and could be so questioned, we are of opin- 
ion that he hadno claim for his pay and 
allowances during the period in question, 
and that the decree of the learned District 
Judge awarding him the greater portion of 
his claim was incorrect. 

Taking the view we do of the way in which 
the first question stated by us must be 
answered, it is not really necessary for 
us to discuss the second question. We 
may briefly, however, say that in our opin- 
ion the order of dismissal was nct ultra 
vires, The argument on behalf of Nazeer 
Hussain was that the Senior Vice-Chair- 
man had no power to suspend him on 
March 17,1932. According tos 45 (1) (b) 
of the District Boards Act + 

“A Vice-Chairman shall vc... cc ce ce cee aan 
_ “(6) during a vacancy in the office of Ohairman, or 
in case of urgent necessity during the temporary 
absence or incapacity of the Chairman perform any 
other duty and exercise any other power of the 
Chairman.”. |. - 

The Chairman was not found at his 
Tesidence at Payagpur at about the time 
when it became necessary to pass orders 
for the second suspension of Nazeer 
Hussain. The learned District Judge 
thought that it was necessary for it to be 
proved that the Chairman was out of the 
. District before the provisions of s. 45 (1) 
““(b) could come into operation. We can 
see no justification for this notion. The 
sub-section in question merely mentions 
“the temrorary absence or incapacity of 
the Chairman”; we can see no reason nor 
have webeen shown any, for holding that 
the temporary ‘absence means absence 
from the District. Jn these circumstances 
we-can see no reason for holding that the 
Senior Vice-Chairman had not power to 
pass the second order of suspenion on 
March 17, 1632, 

As regards the fact that the enquiry into 
the charges against Nazeer Husain was 
held in the first place by the Vice-Chair- 
man, it was contended on behalf of Nazeer 
Husain that only the Chairman could hold 
the enquiry. Reference was made tos. 112, 
Chap. VII of the District Boards Rules 
(vide page 243 of the District Board Man- 
ual). Chapter VII, it may be pointed out, 
isa special chapter headed “General Ac- 
counts.” Section 112 runs thus: 

“Whenever an embezzlement of the district funds 
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is discovered, the Ohaiman of the Board or the Chair- 
man of the Education Committee as the case may be 
shall at once institute an inquiry and report the Lact 
immediately tothe Examiner, Local Fund Accounts, 
andto the Commissioner. He shall also lay the 
‘whole case before the Board as early as possible,” 

In the present case there were several 
charges against Nazeer Husain, some of 
them quite unconnected with any question 
of embezzlement of funds, but even if it 
be supposed that r.112 of Chap. VII en- 
tirely covers the present matter, as ib 
does not, it must be pointed out that all 
that the Chairman is required to do is to 
institute aninquiry. There is nothing in 
the rule which necessitates his holding the 
inquiry himself. 

The only other point that requires to be 
mentioned is that it is suggested on behalf 
of Nazeer Husain that the Vice-Chair- 
man did not conduct his inquiry accord- 
ing to any strict legal procedure. We 
cannot see that there is any force in this 
contention. According to the r. 3 under the 
heading “Officer and Servants” in Chap. III 
of the Board’s Rules, no officer or servant 
Shall be dismissed without a reasonable 
Opportunity being given him of being 
heardin his own defence. We thiuk that 
in the present case Nazeer Husain was 
given a reasonable opportunity of being 
heard in his defence, andthat there can be 
uo possible force in the contention that 
in holding the inquiry the Vice-Chairman 
had to follow any strict rules of -legal, 
procedure. In any case, if there were any: 
irregularities in connection with the in- 
quiry, as wedo not definitely hold that. 
there were, Nazeer Husain had his res, 
medy in the form of an appeal to the 
Local Government. In the case of Roshan 
Lal v. District Board, Aligarh, I L. R. 
58 All. 40 (3), there appears to have been 
some irregularity in the proceedings of 
the District Board concerned, and in that 
connection, Allsop, J. in his separate judg- 
ment remarked (at page 62*) : 

“The fact that the Secretary was dismissed does 
not, however, necessarily lead to the ‘inference that 
he was entitled to institute a suit against the Board. 
No doubt the order of dismissal should have been 
by means of a resolution passed by a majority con- 
sisting of two-thirds of the members of the Board, 
but the question is whether the Secretary can enforce 
any remedy in a Court of law because the resolution 
Was passed by a majority of less thanthe requisite 
number of members. I agres with my learned 
brother that he could not. Jt is unnecessary for me 
to reiterate the arguments with which I am in agree 
ment. The powers of the Board are exercised subject 
tothe general control of the Local Government 
and itis for the Local Government in its dies- 
cretion to compel the Board to exercise those 
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powers in proper manner. I do not consider that the 
provision that a Secretary should be dismissed only by 
a resolution passed by a certain majority gives the 
Secretary a right to institute a suit against the Board. 
He can doubtless appeal to the Local Government if 
his dismissal isnot warranted.” 


The result is that in our opinion the suit 
of Nazeer Husain should have been dis- 
missed in its entirety, as it wes by the 
learned trial Court. We accordingly allow 
the appeal (No. 302 of 1934) of the District 
Board of Bahraich with costs in all tke 
Courts, and we dismiss with costs the ap- 
peal (No. 360 of 1934) of Nazeer Husain. 
Nees Husain's suit stands dismissed in 
oto. 

D. Appeal No. 302 allowed, 

Appeal No. 360 dismissed. 





MADRAS HIGH COURT 
Second Civil Appeals Nos. 217 to 220 of 1932 
March 23, 1936 
VENKATARAMANA Rao, J. 
DEVABHAKTUNI SITHAMAHALAKSH- 
MAMMA AND OTHERS—PLAINTIFFS— 
APPELLANTS ` 
Versus 
PAMULAPATI KOTAYYA AND OTHERS— 
DEFENDANTS—RESPONDENTS 
“Hindu Law—Gift—Father's right to make reason- 
able gifts to daughters—Indebtedness of sons, whe- 
ther -takes away such right—Gift, whether voidable 
by son's creditors—Right to make gift to daughter's 
OU ah I nahan of Property Act (IV of 1882), 
s. 53, 

Under the Hindu Law the father is under a moral 
obligation to make a gift of a reasonable portion of 
the family property as a marriage portion to his 
daughblers on the occasion of their marriage and 
this is a continuous obligation till it is discharged 
and it is, therefore, open to the father to make a 
gift of a reasonable portion of the family immovable 
property tothe daughtereven after her marriage, 
without reference to the sons, Kudutammav. Nara- 
simhacharyulu (1), referred to. 

The fact that the sons have contracted debts and 
the portion of the family property available to their 
creditors might be reduced by such a gift cannot 
take away the right ofthe father to makesuch a 

ift, or make such a gift voidable by the creditors of 
the sons under s. 53 of the Transfer of Property Act. 

There is, however, noobligation on the father to 
provide for his daughter's daughters and a gift 
made ‘to them cannot be upheld as a gift made 
out of affection. eh 

S. A. against the decrees of the District 
Courts of Guntur in Appeal Suits Nos. 158, 
161, 159 and 160 of 1930, respectively, pre- 
ferred against the decrees of the Court of 
the District Munsif of Tenali in O. S. 
Nos. 1185, 1188, 1186 and 1187 of 1926, 
respectively. 

Messrs. G. Lakshmanna and G. Chandra- 
sekara Sastri, for the Appellants. 

Mr, N. Rama Rao, for the Respondents. 
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Judgment.—The quesiion raised in these 
second appeals is as regards the power of 
a father to make a gift of a portion of 
joint family immovable property in favour 
of his daughter or daughters daughter. 
The plaintiffs in O. S. Nos. 1185, 1187 and 
1188 of 1926, out of which second appeals 
Nos. 217, 220 and 218, respectively, arise, 
are the sisters of the second defendant, 
and the plaintif in O. S. No. 1186 of 1926, 
is the daughter of another sister of the 
2nd defendant. The 2nd defendant is 
the son of one Gavani Ramaswami. The 
said Ramaswami and his son Gopala Rao 
and, the 2nd defendant, were members 
of an undivided Hindu family. On August 
26, 1925, the said Ramaswami executed four 
deeds of gift in favour of the plaintiffs in 
the said suits giving them each about 
2 acres of wet land and put them in posses- 
sion of the same. The lst defendant is a 
creditor who obtained a decree against the 
2nd defendant in O. S. No. 373 of 1925 on 
the file of the Additional District Munsif’s 
Court, Tenali. He filed the said suit on 
June 18, 1925, and applied for an order of 
attachment before judgment of the 2nd 
defendant's share in the joint family prop- 
erty. But the attachment was not effected 
till September 19, 1925. In the meanwhile 
the said gift deeds were executed and 
subsequently a deed of partition was also 
executed on September 1, 1925. The plain- 
tiffs preferred their claims on the strength 
of the said gift deeds, but the said claims 
were disallowed, and thereupon the present 
suits were filed for a declaration of their 
rights under the said gift deeds. Both the 
lower Courts have declared that the gift 
deeds in question are not binding in so far 
as the 2nd defendant’s share is concerned. 
It may be mentioned that the 2nd defen- 
dant was also adjudicated insolvent on 
December 5, 1925. The lower Courls also 
found that both on the date of the gift 
deeds on the date of partition the 2nd 


. defendant was heavily indebted and his 


share of the joint family property would nat 
be enough to liquidate all his debts in full. 
It was also found that subsequent to the 
partition the father obtained a sale of a 
portion of the propsrty allotted to the 2nd 
defendant's share in consideration of dis- 
charge of the 2nd defendant's share of the 
family debts. It was also found that the 
joint family was possessed of 40 acres of 
wet lands and 20 acres of dry lands besides 


house property. The learned District Judge 


was of opinion that the gifts made by the 
father of 8 acres of wet lands were not out 
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of proportion to the {otal extent of the 
family property, and tle gift deeds were 
not nominal transaclicns. But nevertheless 
he held that having regard to the fact of 
indebtedness of the son and the knowledge 
of the father of such indebtedness and that 
the transactions were brought about in view 
of the impending insolvency of the son, the 
gifts must be held to offend against the 
provisions of s. 53 of the ‘Transfer of 
Property Act as the necessary result of such 
gifts would be toreduce a portion of the 
property from the son's share and prevent 
it from being available to his creditors, 

It is contended by Mr. Lakshmanna, that 
the view of the learned District Judge in 
applying s. 53 of the Transfer of Properly 
Act is not sound. I am inclined to agree 
with his contention. Section 53 of the 
Transfer of Property Act has no application 
to the facts of this case. There is no trans- 
fer by the 2nd defendant. The gift deeds 
were by the father of the 2nd defendant as 
the father of the 2nd defendant as the father 
and manager of the joint family. There- 
fore, the validity of the said gifts has to be 
judged according to the principles of Hindu 
Law. There can be no doubt that the 
father is under a moral obligation to make 
a gift of a reasonable portion of the family 
property as a marriage portion to his 
daughters on the occasion of their mar- 
riages. It has also been held that it is a 
continuing obligation till it is discharged 
by fulfilment thereof. It is on this principle 
a gift of a small portion of immovable prop- 
erty by a father has been held to be bind- 
ing on the members of the joint family. 
By virtue of the fact that it has been held 
to be a continuing moral obligation a gift 
even after the date of the marriage has 
been held to be valid, and a gift made 
even after the death of the father by the 
managing member who succeeded him has 
been held to be in fulfilment of the obliga- 
tion imposed on the father under the Hindu 
Law. In Kudutamma v. Narasimha- 
charyulu (1), Wallis, J. observes: 

“Mere neglect on the part of the jointfamily to 
fulfil a moral obligation at the time of the marriages 
cannot, in my opinion, be regarded as putting an end 
to it. and I think it continued until, it was discharged 
by the deed of gift now sued on and executed after the 
father's death by his son, the lst defendant who 
succeeded him as managing member of the joint 


family. The gift was in the circumstances of the case 
an eminently proper and reasonable one............ 

Thus it will be seen that it is competent 
to a Hindu father to make a gift of a 
reasonable portion of the ancestral immov- 
able property to his daughters without 
“(I 17M Ld 528 at p. 533, 
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reference to the son; and such a gift canno 
be said to have been made, as is observed 
by the learned District Judge in this case 
on behalf of hisson. Itis a power vested 
in the father under the Hindu Law, which 
he can exercise subject to the restrictions 
or limitations imposed on him by the said 
law. The decided cases have held that the 
gift must be a reasonable one. The ques- 
tion whether a particular gift is reasonable 
or not will have to be judged according to 
the state of the family at the time of the 
gift, the extent of the family immovable 
property, the indebtedness of the family, 
and the paramount charges which the 
family was under an obligation to provide 
for, and after having regard to these cir- 
cumstances if the gift can be held to be 
reasonable, such a gift will be binding on 
the joint family members irrespective of 
the consent of the members of the family. 
In the present case there can be no question 
that the gift was reasonable. But it is 
contended that having regard to the known 
indebtedness of ihe son, and the result 
which would follow by giving effect to such 
a gift in reducing a portion of the property 
from being available to his creditors, the 
gift isnot a reasonable one made in the 
valid exercise of the power of the father. 
If under the law it is a moral obligation on 
the family tomakea provision as and by way 
of a marriage portion and such obligation 
continues until itis fulfilled by a reason- 
able provision being made, therefor, the 
fact that one of the sons has become in- 
debted cannot take away the power of the 
father to make such a gift or to put an end 
to the continuing obligation which the 
family was under. The learned District 
Judge though he held the gift to be a 
reasonable one having regard to the extent 
of the joint family property and the circum- 
stances of the family, came tothe conclusion 
that the gift could not have been bona fide 
in view of the known circumstance relating 
to the financial embarrassment of the 2nd 
defendant. In many cases the financial 
embarrassement of a member of the family 
is often a ground for effecting a partition 
among the members of the family, and of 
making due provisions for the obligations 
which the family has to discharge. It is 
not possible to understand how the in- 
debtedness of one of the members of the 
family should prevent the father or the 
managing member from exercising the 
eee right which the Hindu Law gives 
im. 

Mr. Rama Rao, contended that it must be 


1936 - - 


shown that. the gift was made bona fide 
that is, the dominant intention must be to 
make due provision for the daughters and 
not to defraud the creditors of the 2nd 
defendant and that the latter was the 
dominant intention in this case. I cannot 
follow this argument. If it was an obliga- 
tion which the joint family had to fulfil 
and the gift was made in fulfilment of that 
obligation and it could be upheld as a valid 
gift otherwise want of bona fides cannot 
be inferred from the mere fact that the 
creditors of the 2nd defendant would be 
affected by it. They have no lien on the 
joint family property. As has already been 
stated there has been no seizure of the 
interest of the son by the attachment as it 
was not effected till long after the gift 
deeds were executed and if -before 
actual seizure a portion of the joint 
family property was utilised or alienated 
for legitimate family purposes, a creditor 
of the son cannot complaint as his right is 
only to work out the interest of the.son as is 
available on the date of seizure. The gifts 
in favour of the daughters must, therefore, 
be held to be reasonable and binding even 
on the 2nd defendant's: interest in the 
family property. But the gift in favour of 
the daughters daughter stands on a 
different footing. There is no obligation on 
a father to ‘provide for the daughter's daugh- 
ter. Such a gift cannot be upheld as.a gift 
made out of affection, because it is not 
competent to a Hindu father to make a gift 
of immovable property of the joint family 
in favour of a daughter’s daughter out of 
affection. The gift must be such as the 
Hindu Law will allow. Therefore, so far 
as the gift in favour of the daughter's 
daughter is concerned, it cannot be held 
to be binding on the 2nd defendant's 
interests. In the result 1 allow Second 
Appeals Nos. 217, 218 and 220 of 1932 and 
réverse the decrees of the lower Courts, 
and give a decree in favour of the plaintiffs 
in O. S. Nos. 1185, 1187 and 1188 of 1926, 
respectively, and dismiss S. A. No. 219 of 
1932 with costs. So far as the other appeals 
are concerned, the appellants will get cost 
from.the respondents but only one Vakil’s 
fee in all: the three cases throughout. 
(Leave to appeal refused). 
A. i Appeal dismissed. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 33 of 1933 
August 25, 1936 
Seivastava, A. C. J. AND SMITH, J. 
BHAGWAN DEEN—Derenpant—~ 
APPELLANT 


versus 
BILLESHAR AND ANoTaER — 
PLAINTIFFS AND OTHERS—DeFENDANTS— 
RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 6 (a)— 
Right to receive offerings, whether transferable. 

The right to receive the offerings when made 
isa definite and fixed right and does not depend 
on any possibility of tne nature referred to in s. 6 (a), 
Transfer of Property Act. The moment the offerings 
are made, the persons clothed with the right are 
entitled to appropriate the same. In short, the right 
to receive the offerings is not so uncertain, variable 
and limited as to pass out of the conception of 
law and the transfer of a right to receive the 
offerings is not prohibited by s.6 (a), Transfer of 
Property Act. Balmakund v. Tula Ram (2) and 
Gaya Din v.Gur Din (3), followed. Pancha Thakur 
v. Bindeshwari Thakur (4), distinguished. 


S. ©. A. against the decree of the Additional 
Subordinate Judge, Unao, dated Decem- 
ber 23, 1932, upholding that of the Munsif, 
Purwaat Unao; dated January 21, 1932. 


Messrs. R. B. Lal and Suraj Sahai, for 
the Appellant. 

Messrs. Behari Lal Nigam,and Salig Ram, 
for the Respondents. 


Judgment.—The admitted facts of the 
case are that there isa temple of Billeshur 
Mahadeoji in Qasba Rama Himmat in 
Ranjitpurwa in the District of Unao. The 
offerings made are divided in equal 
moieties between the QGoshains and the 
Malis. As amongst the Malis they are 
further sub-divided in equal shares between 
the Malis of Qasba Rama Himmat and 
the Malis of Qasba Pachhim. The plaint- 
iffs are two Malis of Qasba Pachhim. 
Their father owned a six pies share in 
the offerings, which was mortgaged by 
him in favour of two Malis of Qasba 
Rama’ Himmat, who foreclosed the mort- 
gage. But it was subsquently reconveyed 
to the plaintiffs under a sale-deed, dated 
April 4, 1930. The plaintiff No. 1 also 
purchased a three pies share from one of 
the Goshains of Qasba Rama Himmat, 
whose mother had acquired the said share 
from one of the Malis of Qasba Pachhim. 
was that they had 
been realizing their nine pies share in the 
offerings of the temple till November, 
1930, when the defendants stopped giving 
‘them their share. They accordingly claim- 
ed a decree for Rs. 50 for their share of 
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the offerings from November 1930, to July 
24, 1931, the suit hsving been instituted 
on July 25, 1931. Tie only plea raised 
in defence with which we are concerned 
in the appeal, and which has been dis- 
allowed by both the lower Courts, is that 
the transfers in favour of the plaintiffs 
were invalid. 

It was held by a Bench of this Court, 
of which one of us was a member, in 
‘Ganpat’ Prasad v. Kashmiri Bank, 
Ltd., Fyzabad, 6 O. W. N. 780 (1), that tke 
right of a Gangaputra to receive offerings 
is merely aright of personal service, and 
as such, cannot be sold in execution of 
a money decree. In the present case 
there is nothing to show that the right 
to receive the offerings in question is 
attached to any priestly office, or is de- 
pendent upon the ‘Malis rendering any 
‘services of a personal nature. In fact the 
lower Appellate Court, on a considera- 
tion of the facts and circumstances of 
the case, has found that the transfers in 
‘question are not transfers of emoluments 
attached to a priestly office, and the 
learned Counsel for the appellant has not 
‘questioned the validity of the transfers 
on the ground of the right to receive 
the offerings being dependent on the 
performance of any service of a personal 
character. The only ground urged by him 
is that the transfers are void under s. 6, 
‘el. (a) of the Transfer of Property Act, 
on the ground of their being transfers 
‘of a mere possibility of the nature con- 
templated by that clause. It has been 
argued that the making of offerings 
by votaries of the temple is a matter of 
volition with them, and, therefore, the 
transfer of the right to realise a share 
in such offerings offends the provisions 
of s.6, cl. (a), of the Transfer of Property 
Act. A similar argument was raised in 
the case of Balmukund v. Tula Ram, A.I. R. 
1928 All. 721 (©. The dispute in that 
case also related to a certain share of 
the offerings made at a temple. Dealing 
with this contention their Lordships of 
‘the Allahabad High Court observed as 
follows :— 

“The right to receive the offerings when made 
is a definite and fixed right and doesnot depend 
on any possibility of the nature referred to in 


s. 6 (a) Transfer of Property Act. The 
moment the offerings are made, the persons 


È (1) 60 W N 780; 120 Ind. Cas. 822; A I R 1929 
Qadhi 414; Ind. Ral. (1930) Oudh 22; 5 Luck 
(2) A IR 1928 All. 721; 113 Ind. Cas, 242; 50 A 394: 

26 A L J 185, . 
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clothed with the right are entitled to appropiate 
the same. In short, the right to receive the offer- 
ings is not so uncertain, variable and limited as 
to: pass out of the conception of law. 

“It is true that the amount of the offerings 
largely depends upon the surrounding’ circum- 
stances, viz., the number of votaries, their generosity 
and their charitable disposition but the fact that 
offerings, large or small, a:e bound to be made is 
a certainty and not a‘mere possibility of the nature 
referred to in s. 6 (a), Transfer of Property Act, 
and, therefore, we are unable to hold that the 
transfer of a right to receive the offerings 
O lied by s. 6 (a), Transfer of Property 

Cb. 

With due respect we are of the same 
opinion. In this connection we might 
refer also to a decision of a Bench of this 
Court in Gaya Din v, Gur Din, 6 O. W. N. 
249 (3), which was a case relating to 
“Birt Mahabrahmani”, and it was held 
that the right to receive offerings from 
jajmans was immovable property, and, 
therefore, capable of passing by inheri- 
fence to the heirs of the person in enjoy- 
ment of such rights. Whether this be so 
or not, it seems clear that a right of 
such a nature was not treated as a mere 
possibility such as is contemplated by 
s.6(a), of the Transfer of Property Act, 
The learned Counsel for the appellant 
has relied strongly on a decision of the 
Calcutta High Court in Pancha Thakur v. 
Bindeshwart Thakur, I.L. R. 43 Cal. 28, 
(4), in which it was held that a right to 
receive offerings from pilgrims resorting 
to a temple or shrine is inalienable. It 
was observed in that case that the chance 
that future worshippers will give offerings 
to the temple is a mere possibility within 
the meaning of s. 6, cl. (a), of the Trausfer 
of Property Act. But the observations 
made at page 32* of the report, as well 
as the observations contained in the report 
of the same case when it came up on 
review before a Bench of the Patna High 
Court in Puncha Thakur v. Bindeshwari 
Thakur, 37 Ind. Cas. 960 (5), show that the 
right to receive offerings which was in 
question in that case was not altogether 
dissociated from a sacerdotal office. At 
page 32* their Lordships observed as 
follows :— 

“In the present case the duty of a pujari seems 
to have been assigned to Brahmans who make 
pujas to the idol Bhairo Nath. To my mind the 
performance of puja or sheba of the idol creates 
a right to receive the offerings made to it. Jf it 
be assumed for a moment that a right to receive 

(3) 6 O W N 249; 118 Ind. Cas. 87; AI R 1929 Oudh 
257; Ind. Rul. (1929) Oudh 423. 

(4) 43 C 28; 28 Ind. Cas. 675; 19 C W N 580. 

(5) 37 Ind. Cas. 960. 

“*Page'of 43 C—|Ed.] 
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offerings is alienable or transferable, then it is 
clear that an alienation of such right can be made 
even in favour vf a Muhammadan or person of 
another caste who would obviously - be incompetent 
to perform the puja.” . 

The case looked at from this aspect is 
quite distinguishable from the present case, 
Ib might also be mentioned that the ques- 
tion here is not ofa right to enforce the 
giving of offerings against the worshippers, 
but relates only to the division of offer- 
ings made at the temple. There is no 


justice in the defendants appropriating . 


the whole of the offerings to themselves, 
and refusing to give the plaintiffs their 
proper share therein. : 

In the circumstances we are of opinion 
that no case has been made out for 
interference with the decision of the lower 
Appellate Court. We accordingly dismiss 
the appeal with costs. 

D. Appeal dismissed. 


—— 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Case No. 47 of 1935 
September 13, 1935 
RUPCHAND, A. J. C. 
In the matter of TRKCHAND GURNOMAL 
—DEBTOR 

Presidency Towns Insolvency Act (III of 1909, 
8. 108—‘Carrying on business’, meaning of—Mere fact 
of being pariner, if comes within the term—Admi- 
nistration of debtor's estate—Court's discretion to 
disallow petition—Jurisdiction—Limitations—Estate 
of foreigner interested as partner in firm in India— 
Jurisdiction over person carrying on business through 
agenti—When can be assumed. 

The mere fact that a person is a partner in a 
business carried on in a particular place does not 
constitute his carrying on business at that place 
within the meaning of s. 108, Presidency Towns In- 
solvency Act. The expression ‘carrying on businesy’ 
is not intended tobe used in an unrestricted sense, 
It is limited to business carried on personally. 
Mitchell v. Hender (9, relied on, Muthaya Chetti y. 
Allan (5) and Doya Narayan Tewary v. Secretary of 
State (6), distinguished. 

A creditor is not entitled to an administration 
order ex debito justitiae upon proof of the statutory 
conditions precedent, but the Court has a discretion 
to disallow the petition when it finds that suffici- 
ent cause is shown. In re Outram, Ex parte 
Ashworth & Outram (9), referred to, 

The jurisdiction of the Insolvency Courts is limit- 
ed and does not extend to administer the estate of a 
foreigner who had lived and died.in foreign terri- 
tory, who had committed no act of bankruptcy in 
British India, and whose estate or the bulk of it was 
in a foreign territory, merely and solely because he 
happened to be interested as a Partner in a firm 
carrying on business in British India and thereby 
bringing the administration of his estate by a 
British Court in direct conflict with the administra- 
tion of his estate by the foreign territory. Alexan- 
der v, Vaughan (8), distinguished. 
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Where jurisdiction is sought to be enforced 
against a person whocarried on business through 
an agent, such agent must be an agent strictly so 
called and not a commission agent or a broker or 
a general agent. 


Mr. Dipchand Chandumal, for the Peti- 
tioning Creditcrs. 

Mr. Srikishandas H. Lulla, for the 
Debtor. 

Order.—This is an application under 
s. 108, Presidency Towns Insolveney Act, 
praying that the Estate of Seth Tekhand 
Gurnomal who died in the recent earthquake 
at Quetta be administered under this Act. 
It is not seriously disputed that the deceased 
carried on an extensive business as a banker 
and general merchant either by himself 
or through agentsor in partnership with 
others in different places and in different 
names. The principal place of his business 
was Quetta where he lived and died. His 
whole family perished in the earthquake 
and all his movable property and his ac- 
count books which were at Quetta at pre- 
sent lie buried under the debris. The per- 
sons who claim to be the heirs of the de- 
ceased are his cousins residing at Shikar- 
pur. The petitioning creditors are the sons 
of R. S. Kishinchand, a resident of Quetta, 
and who likewise lost his life in the same 
earthquake. The claim which forms the 
foundation of the present petition is said to 
bea certain sum of money due to R.S. 
Kisbinchand at the foct of a banking ae- 


.count which he had with the deceased at 


Quetta; and it is said that as this claim was 
due to the joint family consisting of the 
petitioning creditors and their father, it has 
devolved upon them by survivorship, and 
they have, therefore, a right to present this 
petition. They say that the estate of the 
deceased is not sufficient to pay his cre- 
ditors in full and that it should, therefore, 
be wound up asif it was the estate of an 
insolvent. 

For reasons which may well be surmised, 
the petitioning creditors have not chosen 
to take legal proceedings for recovery of 
their dues either by applying for letters of 
administration of the estate of the deceased, 
or by filing a suit for recovery of their dues 
in the Courts at Queita, which is a place, as 
has heen recently held in Dev Samaj 
Council v. Amritlal (1), outside British 
India. But they have come to this Court 
for relief on a somewhat slender ground 
that the deceased carried on business at 
Karachi in partnership with others and that 
this Court is, therefore, competent to wind 


(1) 28S L R 54; 155 Ind. Oas. 677; A IR1934 
Sind 123; 7 RS 200. 
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up his affairs. This application is the first 
‘of its kind, so far as this Court is concern- 
ed; and any order passed by me is likely 
to have a far-reaching effect not only with 
regard to the creditors of this particular 
estate but with regard to creditors of several 
other persons who lost their lives in the 
earthquake and who had business dealings 
here. Several objections have been raised 
to the maintainability of the application, 
the claim of the creditors and their right 
to present it, and it has been stoutly con- 
tended that the deceased has left property 
which will leave a large surplus after pay- 
ing off every creditor in full. 

On the pleadings of the parties I have 
raised the following preliminary issues: 
(1) Did the deceased carry on business at 
Karachi within the meaning ofs. 103 of 
the Act; (2) if yes, is thisa fit case in 
which the Court should refuse to exercise 
its jurisdiction under the section in view of 
the following facts: (a) that the petitioning 
creditors are not creditors of the Karachi 
business in which the deceased had another 
partner and that business is not alleged to 
be insolvent; (b) that the petitioning cre- 
ditors have other remedies open to them, 
e.g. of objecting toa succession certificate 
or letters of administration being granted 
to the legal representatives of the deceased 
without security; (c) that the movable pro- 
perty and account books of the deceased are’ 
at present buried under the debris at 
Quetta. 

Issue No. 1 referred to above is not esay 
to answer. Although the learned Advocates 
took time tolook up the case-law on the 
point, they have not been able to invite my 
attention to any ruling directly in point. 
As the debtor did not reside at Karachi, 
the petitioning creditors have to satisfy me 
that the deceased “ carried on business” at 
Karachi within the meaning of the section. 
In Goculdas Dwarkidas v. Ganeshlal Hal- 
asroy (2) at p. 423*, West, J. has said : 

“The phrase ‘carrying on business’ 13 itself one of 
varying import, according as it is construed with an 
implied addition, so as to make it mean the whole 
business, the principal part ofthe business, any part 
of the business, or that part which may properly be 
‘supposed to have been contemplated by the parties 
to a contract, It has, in the English Courts, been 
interpreted according to the context, and the appar- 
ent purpose of the Legislature, and the same rule of 
construction must, I think, be applied in the present 


instance,” f , 
The question at issue in that case turned 


upon the meaning to be attached {o that 
expression in s. 76 of the old Civil Pro- 
(2) 4 B 416. 
*Page of 4 B.—(Hd.] 
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cedure Code of 1877 regarding service of 4 
summons onan agent. In Goswami Shri 
Girdhariji v. Shri Goverdhan Lalji (3), at 
p. 298*, Lord Morris has said : 

“The phrase ‘carry on business, as has been often 
said, is a very elastic one,and is almost incapable 
of definition, The tribunal must, in each case, look 
to the particular circumstances.” . 

In the above case again the point at issue 
was with regard to the true meaning to 
be attached to that expression in cl. 12, 
Letters Patent, 1865, and it was held that that 
expression was intended to relate to busi- 
ness in which a man may contract debts 
and ought to be liable to be sued by per- 
sons having business transactions with him. 
As used in different statutes the above 
expression has received different meanings; 
but in almost every decided case it has 
been pointed out that that expression is not. 
intended to be used in an unrestricted 
sense. As said above my attention has not 
been invited to any decision dealing with 
the meaning to be attached to the expres- 
sion “carry on business” either under s. 108 
of the Indian Act or under s. 130 of the 
corresponding English Act. But I think 
the observations of Coleridge, J. in Mitchell 
v. Hender (4) have a great bearing on the 
present case. In that case the defendant 
was a partner in amine in the district of 
county Court B. He never attended to the 
mine personally, but the business was con- 
ducted by an agent. He was sued for work 
done by the plaintiff in the mine, and one 
of the points at issue was whether the 
mere fact that the defendant was a partner 
in the mine gave jurisdiction to the county 
Court B, under s. 128 of the statute 9 
& 10, Vict. c. 95 and this point was ans- 
wered in the negative. At p. 275} Coleridge, 
J., has said: 

“The statute 9 & 10 Vict.c. 95, s. 128 says, 
actions may be brought jin the superior Court 
“u where the cause of action did not arise wholly or 
jn some material point within the jurisdiction of 
the Court within which the defendant dwells or 
carries on his business.” The limit given for resi- 
dence is “within the jurisdiction of the Court.” 
The same limit is given for the carrying on of 
business. What is pointed out as circumscribing the 
locality is nota particular place, but we must take 
judicial notice that it means a certain éxtended 
area. I agree, also, that you must have something 
personal. I do not think that it would be enough 
for a man who never came near the place to carry 
on business by an agent. Dwelling must be a per- 
sonal act, and so, I think, must the carrying on 
business be, Now, what is carrying on business ? 


(3) 18 B 294; 21 TA 13; 6 Sar, 396 (P O). 

(4) (1855) 23 L J Q B 273; 18 Jur. 430; 23 L T 
(0 s) 82; 98 RR 484. 

*Page of 18 B.Ed] 

+Page of (1855) 23 L. J. Q. B.— [Hd] 
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Tt the nature of a man's business be such that he 
must be necessarily moving about within a particu- 
lar District, that is carrying on business within 
that District. Ifthe defendant was moving about 
doing the work of his business, and effecting the 
objects of it within the Launseston jurisdiction, he 
comes, I think, within the words of the Act of Par- 
liament, as one carrying on his business within that 
jurisdiction.” 

In that case the county Court B assumed 
jurisdiction against the defendant because 
he carried on his business of an apothecary 
within its limits, and not ag a partner in 
the mine. From the above ruling it would 
appear that the mere fact that a person 
isa partner in a business carried on in a 
particular place does not constitute his 
carrying on business at that place within 
the meaning of the County Courts Act, and, 
in my opinion, the same observations equally 
apply tos. 108 of the Act. Iam aware of 
the rulings of different High Courts in India 
under s. 12, Letters Patent, holding that 
in order to give jurisdiction toa High Court 
it is not necessary that the defendant 
should personally carry on business with- 
in its local limits, see Muthaya Chetti v. 
Allan (5), Doya Narain Tewary v. Sec- 
retary of State (6). But that is due to the 
fact that in s. 12, Letters Patent, the words 
used by the Legislature are “shall dwell or 
carry on business or personally work for 
gain.” A person who carries on business 
whether he does so personally or not, works 
for gain, and ifthe expression “carries on 
business” is limited to “business carried on 
personally,” the words which follow would be 
tautologous and superfluous; andit is a 
a rule of interpretation of statutes 
that: 


“A statute onght to b2 so construed that, if it can 
be prevented, no clause, sentence or word shall be 
superfluous, void or insignificant :” 


per Cockburn, L. CO. J. in Queen v. Bishop of 
Oxford, (7), at p. 620*. It would, therefore, 
appear that under the Letters Patent the 
Legislature intended to give jurisdiction to 
a High Court over a person who not only 
carried on business personaly within its 
limits but also against a person who carried 
on business either on hisown behalf through 
an agent or in partnership with others, But 
againit isto be observed that it has been 
repeated]y held that where jurisdiction is 
sought to be enforced against a person who 
carried on business through an agent such 
agent must be an agent strictly so called 


(5) 4 M 209. 
9 14 0 256. 


ae (1879) 48 LJ Q B 609. 4QBD 525; 41 LT 
122. 


*Page of (1897) 48 L, J. Q. B.—[Ed] 
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and not a commission agent or a broker 
or a general agent. 


Same consideration equally apply to 
similar words used in s. 20, Civil Procedure 
Code. The words “personally works for 
gain” find no place in s. 108, Presidency 
Towns Insolvency Act. No canon of con- 
struction is therefore violated jn limiting 
that expression to business carried on 
personally. But that isnot all. In 8.11, 
Presidency Towns Insolvency Act, and the 
corresponding section of the English Act of 
1883, the Legislature has been particular in 
expressly providing for jurisdiction being 
conferred on the Insolvency Court against a 
debtor who has carried on business through 
an agent prior to his insolvency. The 
English Bankruptcy Act of 1883 has been 
replaced by the Act of 1914. In that Act, 
the definition of a debtor who may be 
adjudicated as an insolvent has been further 
amended by giving jurisdiction to the 
Bankruptcy Court in express terms over a 
debtor who is a partner in a firm carrying 
on businses in England. Ifit was intended 
to give jurisdiction to the bankruptey Court 
to administer the estate of a deceased debtor 
irrespective of the fact that he either resided 
or personally carried on business within the 
jurisdiction of the Bankruptcy Court, it 
would have said sa. 


Tf an extended meaning is to be attached 
to the expression “carried on business” in 
8. 103 of the Act, a question will immediate- 
ly arise as to the limits of such extended 
meaning; for instance, has the Court 
jurisdiction to entertain a petition against 
a deceased debtor who never lived or came 
within the limits of the Court bot who 
made casual sales or purchases by post or 
through a commission agent? Section 108 
and the corresponding section of the English 
Act equally apply to foreigners and it is 
somewhat difficult to hold that the Legisla- 
ture in England or in British-India intended 
to give jurisdiction to a British Court to 
administer the estate of a foreigner who had 
lived and died in foreign territory, who had 
committed no act of bankruptcy in England 
or in Brilish-India, as the case may be, and 
whose estate or the bulk of it was in a 
foreign territory, merely and solely because 
he happened to be interested as a partner 
ina firm carrying on business in England 
or in British India and thereby bringing 
the administration of his estate by a British 
Court in direct conflict with the administra- 
tion of his estate by the foreign territory. 

Mr. Dipchand has invited my attention to 
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the case in Alexander v. Vaughan (8). But 
that case has no bearing on the pointin 
issue. That case refers to proceedings 
against a living debtor and not against a 
deceased debtor and draws a distinction 
. between trading in and trading to England. 
That case was decided at a time when only 
traders were subject to the English bankru- 
ptcy laws and an Act of bankruptcy could 
only be committed in England, and it was 
held that the Bankruptcy Court had in such 
cases jurisdiction over a foreigner who not 
only traded in England but traded to Eng- 
land, that is to say, a foreigner who not 
only had a business house in England or 
who was in the habit of trading there 
personally though only on short visits to the 
country but also one whose house of business 
was abroad and who merely sent goods to 
England for sale and purchased goods 
through an agent or by correspondence. 
The administration of a deceased debtor's 
estate by a Bankruptcy Court found no place 
in the statutes in force at that time, Since 
then the bankruptcy laws in England have 
undergone numerous changes, and anything 


said in that case cannot be of use in inter-- 


preting a provision of: law introduced for 
the first time in s. 130 of the Act of 1883 or 
the corresponding provision in s. 108 of 
the Indian Act. For these reasons I am of 
opinion that the jurisdiction of the insoly- 
eney Court to administer the estate of 
a deceased debtor is limited to cases in 
which the debtor has either resided or 
personally carried on business within its 
limits. Whatever might be said in favour 
of the petitioning creditors on the first ques- 
tion, L have no doubt in my mind that this 
‘application is an abuse of the process of the 
Court and that I must decline to entertain 
it. 

A creditor is not entitled to an administra- 
tion order ex debito justitie upon proof of 
the statutory conditions precedent, but the 
Cruri has a discretion to disallow the peti- 
tion when it finds that sufficient cause is 
shown: In re Outram, Ex parte Ashworth & 
Outram (9). The grounds mentioned in 
issue No. 2 disclose causes more than suffi- 
cient for declining jurisdiction and there is 
_ hardly any scope of argument to the con- 

trary. The firm carried on at Karachi is 
not insolvent and the claim of the petition- 
ing creditors is not against that firm. But 
all the same the petitioning creditors want 
a Receiver to be appointed to wind up that 

(8) (1776) 1 Cowp 398; 98 E R 1154. 

(9) (1894) 638 LJ QB 308; 10 R 64; 69 L T 767; 1o 
Morrell 288, 
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business and any other business carried 
on by the deceased either in partnership 
with others or through agents, and to collect 
the estate of the deceased all over the world 
for paying creditors residing at Quetta 
which is outside British-India. If a petition 
of this kind were entertained, this Court will 
be flooded with similar petitions against 
other persons who were victims of the recent 
earthquake and who had the misfortune of 
being collaterally interested in some petty 
business carried on here. Under the circum- 
stances it is not necessary for me to go 
into the other contentions raised by the 
opponents which are equally formidable but 
which, to a certain extent, depend upon 
evidence; for instance, the contention that 
the estate of the deceased is solvent, that 
the claim of the petitioning creditors is not 
ajoint family claim but a personal claim of 
their father, that the petitioning creditors 
can get norelief without obtaining a succes- 
sion certificate and that the mere produc- 
tion of the pass book is not sufficient proof. 
In view of my findings on the preliminary 
issues, I dismiss this petition with costs. 
Costs to be taxed on the second scale. 
N. Petition dismissed. 


| OUDH CHIEF COURT 
First Civil Appeal No. 119 of 1934 
August 18, 1936 
SRIVASTAVA, Ac. C. J. AND Zta-UL-Hasan, J. 
Babu BISHUNATH SINGH—Dergnpanr 
—APPELLANT 
VveETSUS 
Lala JAMUNA DAS-—PLAINTIFE— 
l RESPONDENT 

Oaths Act (X of 1873), ss. 11, 8—Agreement— 
Defendant agreeing to abide by statement of plaintiff 
—Defendant, whether bound by it—Practice—Wit- 
ness—Cross-examination—Party cannot cross-examine 
his own witness. 

Where a defendant agrees apart for the provisions 
of Oaths Aci, to abide by the statement of the 
plaintif, regarding whether consideration was paid 
by the plaintiff tothe defendant, ths defendant is 
bound by the agreement. Akbari Begam v. Rahmat 
Husain (1) and Indar Prasad v. Jagmohan Das (2), 
followed. 

A party cannot be allowed to cross-examine his 
own Witness and merely because the statement made 
by the plaintiff who is called as witness for defend- 
ants on the simple question of fact whether the con- 
sideration had been paid or not was against the 
defendant, it can be no ground for his being allowed 
to cross-examine the plaintitt. 

F. O. A. against the decree of the Subordi- 
nate Judge, Sultanpur, dated September 3, 
1934. 

Mr. B. K. Dhaon, for the the Appellant. 

Messrs. Hyder Husain, S. C. Das and 
P.N, Chaudhry, for the Respondent. 
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_ dudgment.—tThis is a defendant's 
appeal against ihe decree of the 
learned Subordinate Judge cf Sultanpur 
decreeing the plaintiff's claim. It arises 
out of a suit for recovery of money due on 
foot of a promissory note, Ex. 1, dated 
January 16, 1931, executed by the defend- 
antin favour of the plaintiff. 

The plaintiff's case was that the entire 
consideration of the promissory note had 
been paid by him in cashto the defend- 
ant. The defendant denied this and plead- 
ed that the promissory note was  altoge- 
ther without consideration. lt was also 
pleaded that 2% per cent. per mensem the 
rate of interest provided for in the promis- 
sory note, was excessive. On these plead- 
ings the Subordinate Judge framed the fol- 
lowing. issues :-— 

1. Isthe pro-note sued upon without con- 
sideration as alleged by the defendant ? 

2. Is interest claimed excessive ? If so, 

at what rate is the pleintiff entitled to get 
interest ? 
__The defendant had summoned the plaint- 
if as a witness on his behalf and had re- 
quired him to produce his account books. 
On the date fixed for final disposal after the 
‘issues had been framed the learned Sub- 
ordinate Judge recorded a proceeding, 
which might be reprocéuced verbatim, as 
follows:— 


“The defendant proposes to abide by the 

plaintifi’s statement in the witness-box. 
l i Sd. K. KAUL, 
ata atten September 3, 1934. 

“Jamuna Das, plaintiff on S. A. 

“I myself paid Rs. 5,500 in cash to the 
defendant as consideration of the pro-note 
sued upon at the time of its execution. 

Sd. K. KAUL, . 
September 3, 1934. 

“Defendant closes his evidence. 

Sd. K. KAUL, 
September 3, 1934. 

‘Defendant now requests that payment 

by instalments may be ordered. f 
Sd. K. KAUL, 
September 3, 1934. 

“Arguments heard. 

Sd. K. KAUL, 
September 3, 1934. 

“Judgment pronounced. ' 

Sd. K. KAUL, 
September 3, 1934. 


Relying on the sworn testimony of the 


plaintiff he decided the first issue against 
the defendant. On the second ‘issue he 
found that the interest was not excessive. 
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Asa result of these findings he decreed 
the plaintiff's claim in full. 

It is contended on behalf of the appel- 
lant that the defendant did not voluntarily 
agree to abide by the plaintiff's statement 
and that in any case the said statement 
did not fall within thè provisions of s. 11 
of the Indian Oaths Act and was not 
otherwise binding on the defendant. In 
support of the ‘contention that the state- 
ment was nota voluntary one an affidavit 
has been filed by the defendant in 
which it is stated that after the issues 
had been framed the learned Subordinate 
Judge asked the appellant not to prolong 
the case and to abide by the statement 
of the plaintiff in the witness-box to which 
the defendant replied “Jo hukum huzur ka 
ho.” Even if this statement is to be accept- 
ed at its face value, it does not prove that 
the defendant was not a free agent in 
agreeing to abide by the statement of 
the plaintiff. The defendant was repre- 
sented by a Counsel from Lucknow and no 
protest was made cither by the Counsel or 
by his client in the lower Court. Further 
it is to be noted that after the statement 
of the plaintiff had been recorded in pur- 
suance of the defendant's statement the 
defendant closed his evidence and made 
no attempt to examine any other witness. 
This conduct of the defendant and his 
Counsel shows that the contention now put 
forward is only an afterthought. In the 
circumstances we can see no reason to 
question the correctness of the proceed- 
ing as recorded by the learned Subordi- 
nate Judge or to hold that the statement 
made by the defendant was not voluntary. 

Next as regards the application of s. 11 
of the Indian Oaths Act. Itis no doubt 
true that ihe defendant did not propose 
to abide by the plaintiff's statement made 
in the form of any special oath such as is 
referred to in s. 8 of the Act. We are 
therefore inclined to agree with the appel- 
lant’s contention that tne case is not one 
governed bys. 11 of the Indian Oaths Act. 
But even apart from it we are clearly of 
opinion that the agreement made by the 
defendant is binding on him and that he 
cannot be allowed to resile from it. The 
matter has been considered at great length 
by a Full Bench of the Allahabad High 
Court in Akbari Begam v. Rahmat Husain, 
A. I. R. 1933 All. 861 (1). One of the ques- 
tions referred to the Full Bench:— 

“Can the parties to a suit agree apart from 


Q) AIR1933 All. 861; 146 Ind, Cas, 81; (1933) 
A Ld 1127; 6R-A 232 (F B). 
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the Indian Oaths Act, that they will abide by 
the statement of a witness, including one who is 
a party to the suit, and can they leave the deci- 
sion of all points including costs arising in the 
case to be according to his statement ? 

All the three learned Judges who form- 
ed the Full Bench unanimously answered 
this question in the affirmative, though 
their process of reasoning was not the 
same. We have no hesitation in agreeing 
with the conclusion of the Full Bench. 
Whether the provisions of O. XXIII, r. 3, 
of the Code of Civil Procedure, can be 
made applicable in such a case or not, we 
have no doubt that the parties are bound 
by their agreement. In Indar Prasad v. 
Jagmohan Das, L. R. 94. 1. A. 301 (2), the 
defendant made a statement that he shall 
accept as true and correct the list given 
by the plaintiff written with his own hand 
of the village collections, etc. The plaint- 
iff agreed to doso, and in pursuance of it 
filed certain lists in his hand-writing. Their 
Lordships of the Judicial Committee refer- 
red 10 these lists as conclusive “as by the 
agreement of the defendant they were to 
be”. We are accordingly of opinion that 
the defendant cannot be allowed to repu- 
diate the agreement made by him to abide 
by the plaintiff's statement in the witness- 
box. 

It was also argued that the learned 
Subordinate Judge had refused the defend- 
ant to put any further questions to the 

Jaintiff or to cross-examine him as a 

ostile witness. There is nothing on the 
record to show this, but even if it were 
so, the defendant having agreed to abide 
by the plaintiff's statement in respect of the 
question at issue, the statement recorded 
by the learned Subordinate Judge fully 
covered the matter in controversy. More- 
over, a party cannot be allowed to cross- 
examine his own witness and merely 
because the statement made by the plaint- 
iff on the simple question of fact whether 
the consideration had been paid or not 
was against the defendant, it could be no 
ground for his being allowed to cross- 
examine the plaintiff. 

For the above reasons we are of opinion 
that the statement made by the plaintiff in 
the circumstances stated above is binding 
on the defendant and is decisive of the 
claim. We accordingly dismiss the appeal 
‘with costs. 

Appeal dismissed. 

‘2) 54 I A 301; 103 Ind. Cas. 386, 1 Luck. Cas. 
167; A Ì R 1927 PC 165; 53M LJ 1; (1927) M W 
N 534; 46 C LJ 13; 29 Bom. L R 1154; 31C W N 
1053; 2 Luck, 316, 26 LW61% 39 M LT 618 
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RANGOON HIGH COURT 
Criminal Appeal No. 679 of 1936 
June 30, 1936 
LEACH AND SPARGO, JJ. 
HAMID—APPELLANT 
VETSUS 
EMPEROR-—Oppostte PARTY, 

Confesston—Inducement—Accused knowing that it 
would be used against him—Statements of Magistrate 
before confession sufficient to put an end to all hopes 
of leniency—Admissibility—Confession, if can be said 
to have been made as result of inducement. ; 

Where there can be no doubt that the accused 
knew that when he was making his confession, it 
would be used against him and that he could not ex- 
pect any leniency as a result of it and the statement 
mide by the Magistrate before the confession ag 
recorded must have put an end to all hopes that 
might have been held out to the accused, the con- 
fession is admissible and cannot be held to have been 
made as a result of any inducement held out to him. 
Rex v. Clewes (1), relied on. 


Cr. A. from an order of the Sessions 
Judge, Pyinmana, dated June 6, 1936. 

Mr. Guha, for the Appellant. 

Mr. Ba Han, for the Crown. 


Leach, J.—The appellant has been con- 
victed by the Sessions Judge of Pyinmana 
of the murder of one Lay Hmat at Kantha 
village on the night of March 21 of this 
year and has been sentenced to death. 
The case for the prosecution is that the ap- 
pellant was in love with Ma Hnin Kyaing, 
the wife of the deceased.. The deceased was 
employed as a personal servant and had 
to spend most of his time with his master 
at Mawlaik. He obtained leave, however, 
and returned to Kantha village two. or 
three days before March 21. On that night 
he was stabbed in his sleep by the appel- 
Junt and died shortly afterwards. There 
is no doubt that the appellant was in love 
with Ma Hnin Kyaing, and that the affair 
had become notorious in the village. The 
appellant’s parents had objected to Ma 
Hnin Kyaing’s liking for the appellant and, 
on the night of the occurrence, he was 
sleeping at the house of one Ma Swe Mi. 
It has been shown that he left that house 
surreptitiously during the night. The case 
for the prosecution rests largely on a con- 
fession made by the appellant. This con- 
fession was retracted in the committing 
Court but, if it is to be admitted in evi- 
dence, there can be no doubt whatever of 
the guilt of the appellant. We have, how- 
ever, been asked to reject it on the ground 
that it was made as a result of an induce- 
ment held out by the headman of the village 
at the time the appellant was arrested. 
U Maung, the headman, in the course of 


1936. 
his evidence stated : 

“I asked him (the appellant) in that case if he 
had stabbed Lay Mat. We asked if the blame would 
fall on me. I said that there would be blame upon 
-~ me since there was a murder in the village. He said 
~ ‘Tt doesn't matter. I will tell you the whole story 
and confess,"” 

.. As the result of a question put tohim by 
the Court the headman went on to say : 

“He asked me if he would be hanged if he would 
confess, and I said that if he confessed he would prob- 
ably receive mercy and escape hanging. He made 
his confession thinking that he would get an ad- 
vantage thereby.” 


The learned Advocate for the appellant 
contends that this laiter passage clearly 
shows that the appellant was induced to 
make the confession by a promise that he 
would escape hanging. The statement does 
not goto this length. All that the headman 
said was that if he confessed he would prob- 
ably escape hanging. That in itself might 
amount to an inducement, but ihe question 
is whether this statement of the headman 
was still operating in the mind of the ap- 

. pellant when he appeared before the Magis- 
trate who recorded his confession. The 
record shows that the Magistrate tock very 
great care to impress upon the appellant 
that if he confessed he would have no hope 
of benefiting thereby. Before recording 
his confession the Magistrate several times 
asked the appellant if he desired to confess 
knowing that he would not derive any be- 
nefit thereby. In answer tothe question 
‘How will your confession affect you? Teil 
me,” the appellant replied, "L know quite 
well that Ican be convicted even with my 
confession only.” Then we get the follow- 
ing questions and answers. 

-© TO,—Why do you want to confess knowing that 
no benefit can be derived from making a confession ?” 

“A—I repent of my deeds because the deceased 
was a close friend of mine, and he was a good man. 
I do not want to conceal the bad thingsI had done. I 
want to confess as I want to say candidly.” 

. “Q.—If it isso, if you want to confess, think over 
seriously once more before you confess.” 
_ “A—Yes, Sir.” 

After the Magistrate had put further 
questions to him with a view to make quite 
certain that the appellant wished to confess 
of his own free will and without the hope of 
deriving any benefit therefrom, he put this 
question. 

“Q.—You can make the confession only if you want 
to make, You may not make it if you don’t want 
to. Do you understand ?” 

“A.—I understand.” 

This was followed by the statement: “You 
must not expect that your case will be 
leniently dealt with because you confess. 
Note that." To this the appellant replied : 
“I have noted it” Just before recording 
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the confession the Magistrale said to the 
appellant: “You have nothing to expect. 
Do you still want to confess knowing that 
you will be convicted with your confession ?" 
And the answer was: “I still want to make 
a confession.” There can be no doubt that 
the appellant knew that when he was mak- 
ing his confession it would be used against 
him and that he could not expect any 
leniency as aresult of it. The appellant 
retracted his confession in the committal 
Court and the reason which he gave for 
having confessed was that he was 
frightened as the Police Station Officer and 
the headman had threatened to beat him. He 
gave the same reason in the Sessions Court. 
No suggestion has been made by the ap- 
pellant himself that he confessed because 
of any inducement held out to him. lf what 
{he headman had said to the appellant had 
induced him to agree to confess, the state- 
ments of the Magistrate to the appellant be- 
fore the confession was recorded “must, — 
to use the language of Littledale, J., in 
Rex Clewes (1),—“be taken to completely 
put an end to all the hopes that had been 
held out." For these reasons we consider 
that the Jearned Sessions Judge was right in 
admitting the confession in evidence. 


The learned Advocate for the appellant 
admits that in the face of this confession 
itis not possible for him to contend that 
the appellant did not commit the murder. 
But apart from the cunfession there are 
facts which tell heavily against him. I have 
already pointed out that he was in love with 
Ma Hnin Kyaing, the wife of the deceased, 
and that the deceased arrived back at 
Kenthaon leave twoor three days hefore 
he was stabbed. His arrival must have put 
an end forthe time being to the intrigue 
that existed between the appellant and Ma 
Hnin Kyaing. Therefore, there is here a 
motive for the crime. Asa result of state- 
ments made by him, the appellant took the 
headman toa well where the exhibit knife 
was found. The appellant also took the 
headman toa place where he said he had 
burnt his blood stained clothes. At the spot 
jt was evident that there had been a fire but 
the ashes had been removed. In addition 
to allthese facts we have the fact that it 
has been proved that the appellant got up 
during the night and left the house where 
he was staying. We consider that the guilt 
of the appellant has been fully established. 
The appeal will, therefore, be dismissed and 


(1) (1830) 4 Car, & P 221, 
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: the conviction and sentence of death con- 
firmed. 
N. 


Appeal dismissed. 


OUDH CHIEF COURT 
Criminal Reference No. 41 of 193! 
December 7, 1934 

. Tuomas, J. 
B. TEJ BHAN SINGIHI— APPELLANT 
VETSUS 
JAGDISH PRASAD SINGH AND ANoTaER 
—ComPLAINANTS—RESPONDENANTS 

Criminal Prozedure Code (Act V of 1898), s. 145— 
Magistrate deciding question not raised in notice— 
Action, held, outside jurisdiction. 

Where in proceedings under s. 145, Criminal Pro- 
cedure Code, the Magistrate decides questions not 
raised inthe notice to the parties, the Magistrate 
exceeds his jurisdiction and his order must be set 
aside. ; 

Ref. by the Sessions Judge, Ree Bareli, 
dated September 4-12, 1934. 


Mr. Nasirullah Beg, for the Appellant. 

Mirza Mohammad Jafar Husain holding 
brief of Mr. Mohammad Husain, for the 
Respondent. 


Judgment.—This is a reference by the 
learned Sessions Judge of Rae Bareli 
recommending that the order of Mr. Kidwai, 


a First Class Magistrate of Rae Bareli, be | 


set aside. f 
Tt is not necessary for me to give the 
facts at length as they are detailed in the 
elaborate and careful order of the learned 
Sessions Judze. 
Babu Ran Bahadur Singh died in March, 
1933. He executed a deed of trust in 


- November 1924, and appointed his nephew 


B. Tej Bhan Singh as a trustee. 

- In 1933, he executed a will giving certain 
property to his daughter’s son, Kunwar 
Jagdish - Prasad and also to Musanmat 
Paraga, his mistress. Mutation of the 
trust property was made in favour of B. 
Tej Bhan’ Singh by the Revenue Court. 
Tt appears that in default of payment of 
Government revenue, the property was 
attached anda Ziledar was appointed to 


oF 
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collect. rents and in November. 1933, this 4 


Ziledar reported that there was danger of 
the breach of peace ‘between the two 
contending parties, that is, Babu Tej Bhan 
Singh and Kunwar Jagdish Prasad. A- 
notice was issued by the learned Magis- 
trate to the contending parties in the 
following words : 

“Fasl dhan mutalliq Sarda Sadan taiyar hat. Har 
do fariq dawedar hain-ehtemal naqze aman hat.” - 

The parties duly appeared before the 
Court and filed their written statements 
on different dates. Kunwar Jagdish Prasad 
did not confine his reply to the fields in 
dispute but also stated that certain sir 
lands which were not part of the trust 
and had been given to Musammat Paraga 
who was actually in possession of those 
said plots. 
Paraga also filed a written statement and 
as far as I have been able to ascertain, no 
notice was issued to her bythe learned 
Magistrate. 

Babu Ran Bahadur Singh had avout 80 


-bighas of sirland and Musammat Paraga 


stated that the deceased had given her 
about 22 ‘bighas. She further stated that 
the proceedings unders. 145 of the Code 


of Criminal Procedure had no relevancy « 


whatsoever with regard to the plots which 
were inher possession. The case dragged 
on for along time in the Court of the 
learned Magistrate. He eventually decided 
that Musammat Paraga was in possession 
of 22 bighas of land and that her posses- 
sion should not be disturbed till evicted 
by an order of a competent Court. I have 


‘not the slightest doubt that the learned 


Magistrate has fallen into an error and has 
exceeded his jurisdiction. He has decided 
questions which were not raised in the 
notice. 

J accordingly accept the recommendation 
of the learned Sessions Judge, set aside 
the order of the learned Magistrate as 
without jurisdiction, and order that the 
proceedings under s. 145 of the Code of 
Criminal Procedure be carried out, if he 
thinks necessary, i. e., if there is a danger 
of the breach of peace between the two 
contending parties, Kunwar Jagdish Prasad 
and B. Tej Bhan Singh. 

D. Reference answered. 
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Where a definite act of ouster 

ed, a co-tenant must be regarded a 

session of his share of the property. 

of definite proof of ouster, 
establish adverse possession against another, BAIJNATH 

SARU V. JAIMANGAL FRAsAD S Pat. 851 
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one portion— 
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7 7 — Require- 
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Adverse Possession—coneld,. - 


The possession required must be adequate in- 
continuity, in publicity and in extent to show that 
it is possession adverse to the competitor. The 
classical requirement is that the poszession should 
be nec vinecclam nec precario. It is sufficient 
that the possession be overt and without any 
attempt at concealment so that the person against 
whom time is running ought, if he exercires due 
vigilance, to be aware of what is happening. It is 
not necessary to prove that the adverse posses- 
sion was brought to his knowledge. 

It ie true that it is not necessary for the de- 
fendant to prove actual knowledge of the plaintifts 
about his posgession. But he is bound to show 
that his possession was overt and without any . 
attempt at concealment so that the plaintiffs against 
whom the time was running, if they had been 
vigilant, could have been aware of what was hap- 
pening. The onus of proving adverse possession ig 
upon the defendant. UPENDRA Nata Roy v, JITENDRA. 
Naty KUNDU Croup:.ury Cal. 61 


—Proof of actual possession over. part—Other 
part closely connected but strict proof of possession 
- wanting—Possession, whether extends to whole. . 

Where there isa close connection and interdepend- 
ence between the part proved to be in actual pos- 
session, and theòther part in regard to which strict 
proof of ‘actual possession may be wanting, and pos- 
session is in assertion of title, the part in regard 
to which strict proof of actual possassion is wanting 
cannot be excluded from tha whole in operation of 
the adverse possassion, Durcaram O.AUDHURY v. 
AMRITA HANDRA GOSWAMI Cal, 452 
Registration of kobala in defendant's favour 
by tenant—Whether constructive notice to landlord. 

The mere registration of a kobala in the defendant's 
favour by the tenant’ does not ccnstisute construc- 
tive notice tothe landlord. ` 

Where the facts and circumstances of the cage 
do not disclose that the plaintiffs either knew or 
could have known by due vigilance the assertion 
of niskar right by defendant and it doe3 not appear 
that by any overt act he agserted his rent-free title, 
the suit is not barred by limitation even though 
it is not instituted within statutory period. UPENDRA 
Nara Roy v. JITENDRA Nata KUNDU SEOTUSE 6 

| al. 61 
———Submergence of land—Effect—Constructive 
revival of possession. 
It is contrary to principle and authority to imply 
the constructive possession of a trespasser whilst the 
lands were submerged so as to enable the wrongs 
doer to obtain a title by adverse possession. 

While the land remains submerged during the 
rainy season, no possession could be deemed to con- 
tinue with the party who was not the rightful 
owner so ae to be made available towards the ac- 
quisition of title by adverse possession. During 
this period the possession of the true owner must 
be deemed to have revived constructively. PARTAB 
BAHADUR SINGA v. Juaat JIT SINGH Oudh 118 


Agent—Common manager appointed by several 
persons—One of them, if can revoke authority of 
agent. g 
Where an agent has been appointed by several 

persons, it cannot be said that under all the circum- 

stances one of the joint proprietors would be entitl- 
ed to revoke the authority ofthe agent. KIRTYANAND 

SINHA 9. RAMANAND BINSA Pat. 220 

Agra Tenancy Act(lllof 1926), s. 4 (d)— Joint 
family landlord of property and managing it—Sir 
land, if joint family property. 
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Agra Tenancy Act—concld, 


Where a joint family is the landlord and the 
management of the proparty is also on behalf of the 
joint family, the sir land is the sir of the joint 
family. INDERJIT SINGH v. Gir Ras Sineus All. 913 
—s8s. 8, 73—S. 8, if includes ‘thekadar'— 

Zemindar, if can grant theka contrary to pro- 
_ visions of Act in regard to tenants. 

The word ‘tenant’ in e. 8, Agra Tenancy Act, no 
longer includes a thekadar. Hence a zemindar can 
now grant atheka which contains provisions con- 
trary tothe provisions of the Act in regard to 
tenant, anda contract between a zemindar and a 
thekadar to the effect that any terrestrial or celes- 
tial calamities will not affect the rent payable, is 
not hit bys. 73 ofthe Act. MAKHAN Lat v. Mosam- 
MAD TawassuL HUSAIN All, 600 

s. 14 (1)—-Ea-proprictary rights—Father 
and son constituted co-sharers—Agreement to 
exchange sir and khudkasht—Ez-proprietary rights, 
if arise. 

„Under s. 14 (1), Agra Tenancy Act, ex-proprietary 
rights do not arise where there is an exchange be- 
tween co-sharers in the mahal. Where the father and 
son are constituted co-sharers by an agreement for 
partition and they agree to an exchange of the sir 
and khudkasht, no ex-proprietary rights will arise. 
INDERJIT SINGH v. Grr Ras Sinea All. 913 
S, 73. Ser Agra Tenancy Act, 1926, s. 8 

: 600 








——— 8, 73—Rent—Remission of revenue due to 
agricultural calamity — No express order by 
Collector remitting any portion of rent payable — 
Held, deduction in rent could not be allowed. 

Held, that where the remissions of rent and 
revenue made in one year were due to _ agricul- 
tural calamity, which is ə» matter specifically co- 
vered by the lease, and there isno specific order 
remitting any portion of the rent payable by the 
thekadar, deductions in the rent payable should not 
be allowed under s. 73. MAKHAN LaL v. MOHAMMAD 
TAWASSUL Husain All.600 


————-s$, 223, 229—Whether apply to assignee of 


original assignee. 
Sections 223 and 229, Agra Tenancy Act, apply to 


assignees of the original assignees of revenue as. 


well. Kuzsoomun Nissa v Noor MOHAMMAD 
All. 1066 


Albi. Ses Criminal trial 154 


Appeal—Finding of fact accepted in appeal—Finding 
pro aa on wrong’ basis—Interference by High 
ourt. 

Tf the lower Appellate Court does nothing more 
than accept the finding ofthe first Court which has 
proceeded upon a wrong basis by throwing the bur- 
den of proof on the wrong party, it will have to be 
reversed by the High Court. PREMRAJ v. NATHMAL 

Nag. 740 

————Finding regarding relaying map—Findings 

of lower Appellate Court based on surmise and not 

legal evidence—Judgment and decree to be set aside 
and case remanded. 

Tn acase of adispute regarding land a Civil Court 
Commisrioner was appointed for the purpose of 
relaying the settlement map and other maps. The 
Court of first instance accepted this relaying to bə 
correct. But the lower Appellate Court did not 
accept it. But the reasons given by the lower Ap- 
pellate Court in not accepting the Commissioner's 
relaying of the settlement map were based on pure 
surmise3 and not on legal evidence and substituted 
his own ‘evidence’ judicially in place of the evidence 
jn.record : ; 
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Held, that the lower Appellate Court's findings on 
the correctness of the settlement map were not good 
and its judgment and decree were liable to be set 
aside and cage remanded. 

Held, also, that the evidence of possession had 
been made to depend upon the correctness of the 
relaying of the settlement map by the Civil Goart 
Commissioner. Inasmuch ag his findings on the cor- 
rectnese of the plotting of the settlement map were 
not good findings, the finding on the question of 
limitation arrived at by him lost much of its 
force. SADHU O:ARAN Biswas v. PABAN MANDAL 

Cal. 80 
Forum—Valuation of suit above Rs. 5,000— 

Suit decided by Subordinate Judge before Chief 

Court addedexplanation to r. 268, Oudh Civil Rules 

—Appeal, if lies to High Court. 

Where the valuation of a suit under s. 33, U. P. 
Agriculturists' Relief Act is over Rs. 5,000, and 
has been decided by the Subordinate Judge before the 
Chief Court added an explanation to r. 268 of the 
Oudh Civil Rules the effect of which is that suits 
under s. 330fthe U. P. Agriculturists’ Relief Act 
have to be valued for the purposes of the Suits 
Valuation Act at such amount exceeding Rs. 100, 
and not exceeding Rs. 500, as the plaintiff may state 
in the plaint, an appeal against the decree lies to the 
High Court. Manapgo Prasan v. Lat Bakusa SINGH 

Oudh 684 

mn Lower Court's failure “to give due weight to 
ve aguante conclusion—Duty of Appellate 
ourt. 

Although the trial Judge has certainly had the 
advantage of sasing the witnesses, but ina particu- 
jar cas3 hecameto a wrong conclusion and failed 
to give due weight to parts of the evidence, 
the duty of an Appellate Court jn these circum- - 
stances is fur each Judge of it to put to himself, 
the question, “am Iwho sit here without thoss ad~ 
vantages, sometimes broad and sometimes subtle, 
which are the privilege of the Judge who heard and 
tried the case, in a position, not having those privi- 
leg2s, to coms to a clear conclusion that the Judge 
who had them was plainly wrong ? If I cannot be 
satisfied in my own mind that the Judge with those 
privileges was plainly wrong, then it appears to me 
to be my duty to defer to his judgment.” AZIMULLAH 
v. Ma NYEIN May _, Rang. 842 
______Points not taken before original Court, if 

can be taken in appeal. 

It is not a desirable practice that one or 
points should be taken in the Court of first instance, 
and another point of considerable importance and 
material gravity should be kept in the background 
until the parties are before the Court of Appeal. 8. D. 
KATHERINE STIFFLES w. M. P. CARR ee eer 

al. 


Appropriation — Method determined — Specific 
appropriation on each payment. 

Where the method of appropiia.ion was determin- 
ed at the outset by express contract between the 
parties, the law does not require & specific appro- | 
priation_to be made on the occasion of each pay- . 
ment. RAJA Mosan Manuoaa v. NISAR AHMAD Kuan 

Oudh 945 


Arbitratlon—Award—Arbiirator must make enquiry 

—Record of it—Award must be in writing. 

There is no law which requires an arbitrator to 
keep a record of his proceedings. All that is neces. 
sary is that there should be an award in writing 
by the arbitrator. He is, of course, bound to make 
enquiry, but he is not bound to keep a record of 





more . 
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such an enguity. Firm RAM DHAN Das-Ramst DAS v. 
Firm SHANKAR Das-Devi DAYAL Lah. 296 
Award—Agreement to refer future disputes 
to arbitration—Agreement and award on it, if valid. 
:An award made cnan agreement to refer future 
disputes to arbitration can be legally filed in Court. 
There js nothing illegal either in the agreement to 
refer to arbitration or in the award which has been given 
jh pursuance of the agreement. Firs Raw D. ax Das- 
Rausi Das v. Prem S. ANKAR Das-Devi Dayan Lah, 296 
: Award, See Land Acquisition (Mines) Act, 
1885, 5. 6- 860 
Award — Civil Procedure Code (Act V of 
: 1908); Sch. IT, para. 10—Filing an award without 
* intervention of Court— Objection to portion—Fiting 
tof part —Subsequent prayer superfluous and illegal 
—Original application, whether invalidated. 

„There is no law preventing 2 petitioner under 
cE 20, Sch. II, Civil Procedure Code, to file an award 
made without the intervention of the Court, from 
objecting to a portion of the award, At the same 
time thereis no provision entitling an applicant 
to ssk the Court to file a part of the award. Ifa 
subsequent prayer, which is a. mere superfluity and 
which is-illegal, has been made by bim, the Court 
should ` ignore it, and such a prayer does not in- 
validate the’ original application to file the award 
whichis otherwise valid. Borat PERSJAD 9. SITAL 
PERSBAD Lah. 543 





Award — Order setting aside award while - 


ease still remains pending in Court below— Revision, 

if lies from order. 

On the principle of stare decisis, no revision lies 
from an order setting aside an arbitiation award 
while the case still remains pending in the Court 
below. Tunsar Raw v. BINDABAN Das All. 722 
Misconduct- Arbitrator staking into consider- 

ation vouchers signed by minor—No objection— 

Failure to inquire as to age of minor, whether 
judictalimisconduct. 

On petition fihng - an award in Court, an 
objection: was taken that some of the vouchers relied 
upon by the petitioners before the arbitrators had 
been signed bya minor, and should have been dis- 
allowed :after an enquiry asto the age of the alleged 
minor. The objection was not raised before the 
arbitrators. It’ was also contended that the absence 
of: an enquiry amounted to judicial misconduct on 
the part of the arbitrators: 

Held, that the arbitrators, under the circumstances, 
were not bound to anticipate or guess any possible 
objec tions that might: be made by the responden‘s 
and then. to investigate such objections, In any 
ease, even assuming thatthe person who signed the 
vouchers, was @ minor, the arbitrators were not 
bound to hold that legally the respondents were not 
bound to pay the amount due on such vouchers. 
The decision of this question was entirely within 
the authority of the arbitrators andthe absence of 
an enquiry did not amount to judicial misconduct 
on theyr part. Fira Ram Dean DAS-RAMJI DAS v. 

FIRMS ANKAR Das-Devi DAYAL Lah, 296 
Assignment, See Partnership 111 (b) 
Assignment of debt, when valid. 

An assigninent of a debb to be valid must be’ of 
the whole debt. GuatsvLaL GONESniLAL 29. GUMBAIR- 
MULL PANDYA Cal. 111 (b) 
Attorney — Attorney in conduct of litigation 

purchasing property in name of son—Good faith 

— Presumption. 

If an- attorney who isin charge of the conduct of 
thé litigation can show that he is entitled to pur- 
chase, yet, if instead .of openly purchasing he pur- 
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chases in the name of his son without disclosing the 
fact, no such purchase as that can stand for a single 
moment. 

‘And the attorney must be presumed to have known 
that the onus of supporting this transaction would 
rest upon him, and if he desires that it should be 
upheld, he must preserve the evidenee which would 
be required to support it, so that the descendants 
of the attorney cunnot plead that due to lapse of 
time no such evidence could be produced. RAJA Monan 
MONUOHA v. NISAR An MAD KHAN Oudh 945 

Lien on documents of client for costs— Position 
in India, if same as that of solicitors in England 

—Attorney repudiating contract—liffect on his lien 

—Caleutta High Court Rules (Original Side), 

Chap. II, 7. 66. 

In the matter of protection of attorneys as regards 
their ljen over documents in India, it is the same 
as those of solicitors in England. The position is 
as follows, that when an attorney or solicitor is on 
contract for service to a litigant, the status of the 
attaney or solicitor with regard to his lien on 
documents, depends upon how the contract between 
him and his client is terminated. If it is termi- 
nated unjustifiably by the client, then the attorney 
hag the absolute right to maintain his lien and say 
“T stand by my rights in law; I will not give up- 
your papers until my legitimate costs already in~ 
curred are paid”, If on the other hand, the attor- 
ney or solicitor puts an end to the contract himself,’ 
he is not so entitled. He retains his lien, but the 
lien ig postponed. It comes into effective operation 
only after the case is ended and after the other 
attorney has completed his work. There is no lien 
in favour of an attorney who is discharged by hie 
client for misconduct. 

No order for change cf attorney is made unless 
provision is made for the payment of the costs of 
the attorney, subject of course to this, that no such 
provision will be made, where the attorney has by 
his own conduct or misconduct, discharged himself. 
But wheie there is no question of misconduct on 
the part of the attorney; but by his conduct he 
putg an end to the contract between himself and his 
clients, though for good reasons, but the repudiation 
comes from him he only retains the modified lien, the 
position being that his priority of licn is sacrificed 
to the second attorney, and to that extent impaired. 

The attorney need never allow his services to be 
retained without obtaining a lump sum down or 
security for his costs. But he is not. entitled to 
embarase and impede the litigants by retaining the 
papers entrusted to him when he himself has declined 
to act further. ANGLO-INDJAN Drog & URIEMIGAL Co. 
v. SUGANDHA PERFORMING (PERFUMERY ?) Co. Cal, 138 
Ball. 

Ser Criminal Procedure Code, 1698, s. 497 (5) 376 

See Criminal trial 703 (a) 
Bankerand customer—Deposit— Implied agree- 

ment to pay on demand—Suit for such amount— 

Limitation. 

On the finding that there was a deposit with the 
Bank, in the absence of anything to the contrary, 
an implied agreement to re-pay on demand must be 
presumed and a suit for such amount within three 
years of demand ie within time. Ram Rakaa Mat v. 
HARNARAIN Das-RAM CHAND Lah. 50 

“Joma”, meaning of. 

The word “jama "is very well understood by the 
people who aleatali conversant with the language 
used by Indian Bankers. “Jama” means a depo- 
sit and nothing more. Ram Rakaa Mau v. HARNARAIN 
Das-RAM CHAND Lah, 50: 
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Bengal-Alluvion and Diluvion Regulation (XI 
. Of 1925), s. 4—Evwistence of local custom of deep- 
stream rule proved—S. 4, if applies. 

Where it is proved that the custom of the deep 
stream rule exists and that accretion belongs to the 
zemindars, s. 4 of the Bengal Alluvion and Dilu- 
vicn Regulation does not apply and aclaim under 
s.4 cannot be made by the owner of the land to 
the accretion which has been thrown up by the 
river, KrsvavA Prasap Sinai BABADUR v. BENI 
KUNWAR All.877 
Bengal CriminalLaw Amendment Act (VI of 

1930), S. 3 (2)—Diligence required by s. 3 .(2)}— 

“Local Government, is sole Judge. 

Under s. 3 (2), Bengal Criminal Law Amendment 
Act, the Local Government is the sole judge of the 
due diligence required by the section, ANANTA KUMAR 
CHAKRAVARTY v. EMPEROR Cal. 285 

s. 6 (2)-Notification under s. 6 (2)— 
. Opinion of the Local Government, recited therein— 

Presumption under s. 114 (e), Evidence Act (I of 
‘1872)—Omnia praesumentur rite esse acta. 

It is not necessary to call any witness to prove 
that the Government had formedthe opinion recited 
in a Government Notification under s. 6 (2), 
Bengal Criminal Law Amendment Act. Upon 
the proof that the notification referred- to in 
8. 6 (2), Bengal. Criminal Law Amendment: Act 
was duly authenticated within the meaning of s. 49 
of the Government of India Act and signed by the 
Additional Secretary to the Government of Bengal, 
the Court is‘entitled to presume that judicial and 
official acts have been regularly performed, by rea- 
son of the provisions of s. 114, illus. (e) of the 
Evidence Act, and ths maxim omnia praesumentur 
rite esse acta, and the recital in the Notification 
that such and such was the opinion of Government 
comes within the ambit of these provisions, ANANTA 
Kosar CHAKRAVARTY V, EMPEROR Cal. 285 


Bengal Municipal Act (ill of 1884), s: 30. Sen 
Bengal Municipal Act, 1884, s. 34 160 
———~- 8. 30; as amended In1894—Road over 
which public have right of way, whether vest in 

Municipality. - 

Roads over which the public have a right of way 
if they are not private property, vest in the Munici- 
pality under s, 30 cf Act III of 1884 as amended-by 
Act IV of 1894. NIRODE Caanpra MUKHERJEE v. 
CHAIRMAN oF COMMISSIONERS OF Kamaraatr MUNI- 
CIPALITY 


——— ss. 30 and 22 as amended by Act IV 
Of 1894—Insertion of words “including the sub- 
soil and all”, whether disjoins “not being private 
property, etc’, by which “all roads” is governed. 
By inserting the words, “including the .sub-soil and 

all” between the words “roads and bridges” in the 

opening sentences of s. 30, Bengal Municipal Act, 
the Legislature did not intend to disjoin the clause 

“not being private property”, ete., by which the, words 

“all roads” had been governed all along since 1864. 

All that the Legislature intended to do by the en- 

actment was to include the vesting of the soil along 

with the surface of the road unders. 30 of the Act. 

NIRODE Ceanpra MUK, ERJEE v. CoAIRMAN oF Cow- 

MISSIONERS OF KAMARHATI MUNICIPALITY 

Cal. SOOF B 

— 88. 34, 234, 30—Publice road used by 
public—Road not diverted—Portions on it, if can 
be leased out and licenses in respect thereof given 
to stall-holders. : 

Ib is a fundamental principle of law that a natural 
person has the capacity to do all lawful things unless 
his capacity has been curtailed by some rule of law. 
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: It is equally a fundamental principle that in the 
case of a statutory corporation it is just the other 
way. The corporation has no power to do anything 
unless those powers are conferred on it by the 
statute which creates it. In the Bengal Municipal 
Act of 1884, there is nothing which gives any power 
to the Municipality to allow the use a publie tho- 
roughfare from day to day for any other purposes 
than a public pathway. It las no doubt the power to 
divert a road, and if it diverts it, a portion of the 
old road which is no longer necesgaiy to be used asa 
road is land for all intents and purposes and the 
Municipality can deal with that land, which is 
no longer used ae road, under the provisions of s. 34, 
Whatever doubt there may have been in this respect 
has been removed by 1eason of the amendment of 
e, 30 of the said Municipal Act by vesting the sub- 
soil of the road also to the Municipal Commissionezg, 
“Where, therefore, the public road way is still there 
and the ground is being used as a road way by the 
public, s. 34 of the Bengal Municipal Act would not 
be sufficient to support the action of the Municipality 
in leasing out the road side and granting licenses 
of the same tothe stall keepers nor does s., 234 
of the Bengal Municipal Act make the action of the 
Municipality intra vires, 

Section 234, Bengal Municipal Act contemplates a 
case where for the purpose of raising a building or 
for other requirements the temporary uss of the road 
way is necessary by the owner for depositing or 
unloading building materials or where for the pur- 
pose of erecting a building foundation excavations 
have to be made near the road, etc. It doos not 
contemplate the establishment by the Municipality of 
a regular market every day from 6 o'clock in ‘the 
evening to 12 o'clock at night on a part of the road 


way. used by the public. MANIRUDDIN BEPARI v, 
CHAIRMAN OF MUNICIPAL COMMISSIONERS, Dacca 
MYNIOCIPALITY Cal. 160 


Bengal Municipal Act (XV of 1932), s. 95— 
Right of Municipality in pathway, whether 
changed. 

Section 95, Bengal Municipal Act (XV of 1932) has 
not, beyond doing away with the definition of ‘road’ 
as contajned in the Act of 1884 which led to some 
confusion and difference of opinion and introducing 
two definitions of ‘private street’ and ‘public street’ 
[s. 3, cl. (43) and s. 3, cl (44)], which more precisely 
define the rights of the cwner of the land concerned 
has not made any substantial change in the rights of 
the Municipality in such pathways asthe Act pur- 
portsto deal with. NIRODE Caanpra MUKHERJEE v, 
CsaIRMAN OF COMMISSIONERS OF KAMARHATI MUNICIPA- 
LITY Cal. 500F B 
Benga! Putni Taluks Regulation (VHI of 1819), 

ss. 2, 3—Rights between zemindar and patnidar are 

regulated according to terms of engagements— 
Provisions of Bengal Tenancy Act, whether affect 

Hose rights —Bengal Tenancy Act (VIII of 1885), 

s. 195 (e). 

Under 2 2 and 3, Bengal Putni Taluks Regulation, 
the rights as between a zemindar and a patnidar 
who is entitled to the benefits of such provisions of 
the patni are to be regulated according tothe 
terms of the engagement under which they are held 
and where .cne of the essential terms of the engage- 
ment isthatin case of default of payment.of the 
patni rent intime the arrear is to carry interest at 
the rate of 2 per cent. per mensem, having regard to 
s. 195 (e), Bengal Tenancy Act, the matter of interest 
is tobe regulated by the terms of engagement in 
accordance with the provisions of g. 2 of the Putni 
Regulation ; and nothing in the Bengal Tenancy Act 
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can affect this right which is created according to 

the engagements under which they are held, and 

which are held to be valid under ss. 2 end 3 of the 

Regulation. MANORANJAN RAI v. SRIJUKTA Munsar 

SELAMUDDIN AHMED CaaAUDdURI Cal. 300 

———-s. 3—Terms of engagement under whi.h 
patni is held, whether refers to all terms. 

The terms of engagement under which the patni 
is held must refer to all the terms and it ig difficult, 
to pick and choose some of the terms to determine the 
terms of the engagement under which they are held 
within the meaning of s. 3 of the Regulation. 
MANORANJAN Rat v. SRIJUKTA MUNS I SELAMUDDIN 
At MED OAUDRURI Cal. 300 
Bengal Suppression of Terrorist Outrages 

(Supplementary) Act (XXIV of 1932), s. 35— 

Act must be read with Supplementary Act—Appeal 
- from conviction by Special Magistrate, if lies— 
- Government of India Act, 1915 (5 &6 Geo. V, c. 61, 

s 107—Supplementary Act (XXIV of 1932), s. 5. 

The Bengal Suppression of Terrorist Outrages Act, 
1932, must bə read with the Supplementary Act, 
which contains various definitions and directions 
with regard toappeals and so on and no appeal lies 
from a conviction and sentence passed by a Specijal 
Magistrate under the Local Act, nor can the High 
Court interfere with such conviction and sentence 
under the powerof superintendence given by s. 107, 
Government of India Act. Mapan Moaan Roy v. 
EMPEROR Cal. 798 
Bengal Tenancy Act (Vill of 1885), s.7—Bengal 

Putni Taluks Regulation (VIII of 1819)—Preamble 

—Rent—Dar putni, meaning of—Abadharita jama 

—Rent in perpetuity 

The words abadharita jama mean fixed rent and 
the word dar putni means permanent tenure with 
fixtiy of rent. KUMUD Nata Das SAHA v. KUNJABALA 
Dassya Cil. 132 
———— s. 26-E— Landlord's transfer fees—Property 

of judgment-debtor put up for sale—Proclamation 
not mentioning the nature of holding—Court, if 
can presume occupancy interest—Auction-purchaser 
contending mokarari interest—Landlord's transfer- 
fees, deposit of —Basis for such deposit. | 

Where in execution ofa decree for money by sale 
of the judgment-debtor'’s property, there is no men- 
tion in the sala proclamation that the property put 
up for salz is occupancy holding, nor is there any 
mention asto whatthe interest of the judgment- 
debtor ıs and ths auction-purchaser contends that the 
proparty put up to sale 1s o, really, a mokarari 
holding, the Court is not justified in treating the 
holding as an occupancy holding relying ona sup- 
posed practice of the Court to the effect that if tha 
nature of the interest of the judgment-debtor is not 
specitied it isto bs treated as an occupancy holding 
and demanding frem  auction-purchaser a deposit 
of the landlora’s transfer-fee according tothe rate 
provided by s.26-E, Bengal Tenanzy Act. There is 
no justification in law for sucha practice. The 
auction-purchaser is not at all responsible for tie 
omission inthe sale proclamation ani he cannot ke 
penalised for an act which is not of his owa crea- 
tion. Consequently the landlord's fee is to be de- 
posited onths basis that the tenancy is a mokarari 
tenure. MOHAMMAD IMRAN v. DURGA Papa CHATTO- 
PADHYA Cal. 304 
s 30. See Second appeal 437 
ss. 50 (2),106-H, 103-8 (3)—Suit under 
s. 104-H—Presumption under ss. 50 (2) and 103-8 
(3), if can be availed of to prove correctness of 
Record of Rights. 

In a suit brought under s. 104-H, Bengal Tenancy 
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Act, for a declaration in favour of the plaintiff land- 
lord that the tenants who have been entered inthe 
recent Record of Rights as sharah muayyan tenants 
have no more than occupancy lights, the tenants can 
support the correctness of the Record of Rights by 
proof including the presumption laid down in sub-s, 
2, s. 50. It is obviously impossible to leave the 
tenants without both the presumption under s. 50 
(2) and the presumption under s. 103-B (3) of the 
Actin such a suit KAMESAWARBR SINGH BAHADUR v, 


Bacua KOIRI Pat. 98 
— —s. 52. Sze Bengal Tenancy Act, 1885, 
s. 188 457 


s. 52, as amended by Act, 1928. Sze 








Bengal Tenancy Act, 1885, s. 128'as amended by 
Act, 1928 873 

-~ s. 88 — Application under s. 88—Condition 
precedent. 


Condition precadent toan application under s, $3, 
Bengal Tenancy Act, by tenant is not the with- 
holding of consent by ths landlords, it is that the 
tenant must give notics of his intention to make the 
application six months before filing such application. 
Sars KRISHNA Sin. A BARMA V. ATARJAN KHAN 

Cal. 175 

s. 88 —Binding arrangement between landlord 

and tenant as to apportionment of rent—Division 

and distribution made by landlord—Court, whether 
can annul it. 

Itis possible for the landlords and the tenants 
to have a binding arrangement as to apportionment 
or rent payable separately toco-sharer landlords. 
This arrangement may be arrived ateither with the 
consent of the tenantzor in a proper suit fir ap- 
portionment in which all the landlords and. tenants 
have been made parties. If theréis such an ariange- 
mentaco-sharer landlord may sus forhis own 
share of the rent and the tenant would be liable to 
pay. But if there is no such arrangement a co-sharer 
landlord may not sue for his own share of rent and_ 
ordinarily the tenant is entitled to a joint receipt, 
on failure of which he is entitled to deposit under 
s. 61 of the Bengal Tenancy Act. 

In making the distribution under s. 88, the Court 
may annul or modify thedivisionor distribution 
made by the landlords if considered unfair and 
inequitable. Therefore, in order todo complete 
justice between the parties the Court will have to 
consider whether in fact there is already a distri- 
bution of rent made by the landlords and whether 
that distribution should be annulled or modified 
in order to give effect tothe application of the 
tenants, SHIB KRISNA SIN44 Sarma v. ATARJAN KHAN 

Cal. 175 
——— 8. 88—Distribution of rent—Court, whether 
bound to make distribution at instance of tenant. 

It is possible to have a distribution of rent either 
at the instance of the landlord or at the instance 
of the tenant. Section 88, Bengal Tenancy Act, 
provides for the distribution of rent at the instance 
of the tenant, the Court isnot bound to make a dis- 
tribution onthe application of the tenants, but the 
Court may do so having regard to the equities of 
the case and in this matter definite guidance is 
given by the two limitations for the purposs of 
ensuring that the resultant divisions may not be 
too small to suit the convenience of the landlords. 
SAIB KrisaNa SINHA Sarma V. ATARJAN KHAN 

Cal.175 
S. 88—“Rent of any portion,” meaning of. 

The words “rent for any portion“ must be un- 
derstood with reference to the actual state of affairs, 
The “rent” is the whole rent payable for the “por- 
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jon” and the “portion” must be taken to be the 
kh nagane from the distribution Sais KRISHNA 
SINGA SARMA V. ATARIAN KHAN Cat. 175 
——s. S5—Common manager appointed under— 
Whether agent of proprietors. 4 
A common manager appointed under the provisions 
of the Bengal Tenancy Act, is not the agent of any 


of the ¢o-owners of ths estate committed to his 
management, BRINDABAN OHANDRA MITRA ci A 
al. 


Krisuna Basu i 

———-S. 95— Promissory note by common manager 
—Note not indicating that he execuled as agent of 
proprictor—Personal liability. 

Where the promissory note executed by the de- 
fendant while he was the common manager of an 
estate, does not indicate that he executed it as agent 
of the proprietors,-and in the body of the note he 
does not say that he was executing it as common 
manager and on behalf of the proprietors, and the 
addition of tha words“ common manager of Kalna” 
after his signature, appear to be only words of des- 
cription of the position of ths defendant, the defend- 
ant is personally liable under the promissory note. 
Brinpapan Oranpra MITRA v. ATUL Kersana Basu 

Cal. 728 
——— 88.103-B (3), 106-H. Ser Bengal Tenancy 

Act, 1885, s. 50 (2) 98 

8, 115—“Thereafter” in s. 115—Significance 


of. 

The word “ thereafter” in s. 115, Bengal Tenancy 
< Act, clearly signifies after the particulars have been 
_ finally recorded after recourse to all the provisions 

contained in Chap. X for the attainment of finality 

in this respect, Kamzsuwar SINGA RAuADUR v. 

BAOHA KorRI Pat. 98 

——— 8. 120—Khamar land—Test to decide whe- 
ther land is khamar—Lower Court overlooking 
provisions of s. 120—Remand. 

Gand allotted for the maintenance of the proprie- 
tor is khamar. It need not be atall times in the 
direct cultivation of the proprietor. If he lets them 
out for terme of years or from year to year the 
main incidents are not lost, and tenants settled on 
them would not acquire occupancy or non occupancy 
Tights. But the proprietor need not trace the his- 

- tory ofa particular piece of land to a time anterior 
to the Decennial Settlement Regulation, and show 
that it was allotted or used for the maintenance 
of hig ancestors and predecessors-in-interest before 
he could avoid the claim ofa tenant to occupancy 
or non-cccupancy rights whenhe has been holding 
it fora term of years, or on a lease from year to 
year. Section 120 of the Bengal Tenancy Act, has 
laid down the standard of proof, If khas cultivation 
by the proprietor for twelve continuous years before 
the passing of the Bengal Tenancy Act, is proved 
that is to be regarded as sufficient. Tf village, 
usage recognises ə parcel of land tobe the malik’s 
khamar that would be enough. If it has been let 
out 2s khamar before March 2, 1883, that would be 
enough. Even admissions and assertions made after 
March 2, 1883, orafter the passing of the Bengal 
Tenancy Act, would be admissible to prove that it 
is khamar. In fact any piece of evidence relevant 
under the provisions of the Evidence Act, would be 
admissible and will have to be weighed by the Court, 

Held, that where the lower Court has overlooked 
the provisions of s. 120, Bengal Tenancy Act, and 
has proceeded upon on exacting and almost impos- 
sible standard of proof, the case should be remanded 
for decision on the evidence whether the lands are 
the khamar lands of the proprietors, UMAOJARAN 

' Biswas y. DEBENDRANATE PODDAR Cal. 1001 
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Bengal Tenaney Act, 1885, 

s. 153 (b). Ber g y 785 (a) 

s. 155—Lease with covenant against 

alienation—Transferee from lessee, if entitied to 
of s. 155. 

e La 155 Bengal Tenancy Act, enables the Court 
to relieve against forfeiture in a euit for the eject- 
ment of a tenant on the ground inter alia that he 
has broken a condition on the breach of which he 
is, under the tems of a contract between hin and 
the landlord, liable to ejectment, A transferee from 
a lessee who is bound by a covenant not to alienate 
js not a tenant and, therefore, is not entitled to the 
benefit of the saction. DEYAL SINGH v  PROMATJA 
Nata Mitra : Pat, 811 (b) 

ss. 161, 167—Mortgage being encumbrance 
within s.16l—Rent sale—-Whether purchaser is 
landlord or another, notice under s, 187 is neces- 
sary to annul mortgage. sf 

‘If amortgage is an encumbrance within ths 
meaning of s. 161 of the Bengal Tenancy Act, it has 
to be avoided, and notice under s. 167 is necessary 
to annul the mortgage whether the purchiser at the 
rent sale is the landlord or any other person ; if it 
is not an eneumbrance,no notice under s. 167 of 
the Bengal Tenancy Act, is necessary in either 
case. JOGENDRA CHANDRA Das vy, DIBENDRA Nata 
GxosH Cal. 640 
——~—s8.163, 167—Application for attachment 

and sale under s. 163, sub-s. (2) se) Us of wrong 

form—Proceeding under s. 163, sub-s. (2), cl. (D)— 

Held, sale had effect of rent sale. 

The landlord asked for attachment according to 
the provisions of s. 163 (2) (a), Bengal Tenancy Act, 
but through some mistake apparently a wrong form 
was used and proceedings were taken under s, 163 (2) 
(b) of the Act. Inthe proclamation of sale it was 
stated that the sale would be by public auction and 
with powerto annulall incumbrances of the oc- 
cupancy holding. Butthe schedule atthe endof 
the sale proclamation prescribed the holding as’ an 
mokarart mourasht interest of the judgment-deb- 
tor: 

Held, that this was a misdescription and it certain- 





8,174 





ly did not render the sa'e as one not coming under 
the provisions of Chap. XIV of the Act. MOHENDRA 
Nati BANERJEE v. HARSdAMUKsI Dassr Cal. 490 


5. 167. Sez Bengal Tenancy Act, 1885, s. 161 


——— $8.167—Notice under s. 167—Purchaser 
himself encumbrancer —Notice, if required, 

Where the encumbrancer himself purchases the 
property hypothecated to him it is not necessary that 
any notics should be given under s. 167 of the Bengal 
Tenancy Act, Motrtnpea Nata BANERJEE v. p HARSHA- 
MUKI DASSI Cal. 490 
ss. 174, 153 (b)—Rent decree—Sale in 

execution — Application to set aside sale opposed 

denying petitioner had purchased lands sold— 

Rejection of application — Held, order wag 

appealable. ; 

A person purchased certain lands at an auction- 
sale in executionof a rent decree, After the auction- 
sale the petitioner applied under s. 174 of the Bengal 
Tenancy Act, to set aside the sale on the ground that 
he had purchased a portion of the lands. The auc. 
tion-purchassr opposed the application denying that 
the petitioner had purchased any of the lands which 
wee gold in execution. Tho tral Court allowed the 
petitioner's application. In appeal the Subordinate 
Judge had dismissed the petitioner's application, It 
was urged in revision that inasmuch as the reng 
decree was for a sum less than Rs, 50, there would ka 
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no appeal against that decree under s. 153 (b) of the 
Bengal Tenancy Act : h 

Held, that while the auction-purchassr was claim- 
ing tohave purchased the lands as having belong2d 
to the judgment-debtors, the patitioner was making 
a conflicting laim, namely, that the whole of ths 
lands did not helong to the judgment-debtors be- 
causa they had parted with a portion of their right 
to the petitioner and that conflict gave the Court of 
Appeal below a right to hear the appeal. BISWAMBAR 
Nama v. ABDUL MAJID MEA Cat. 785 (a) 
mm 5, 179 —Proviso — Applicability — Applies 

to mokarari tenures and not to permanent tenures 

governed by Patni Regulation. 

The proviso to s. 179, Bengal Tenancy Act, apply 
to tenures which are mokarart and permanent 
tenures simpliciter and not to permanent tenures 
which are governed by special incidents under 
Regulation VIIE of 1819. MANORANJAN RAI v. SRIJUKTA 
MUNSHI SELAMUDDIN AHMED C..OUDEURI Cal. 300 
ss. 188, 52, as amended by Act (IV of 

1928) - S. 188, if confers new right of action— 

affect, whether retrospective—Interpretation of 

Statutes. A h 

Where the Legislature alters the rights of parties 
by taking away or conferring uny right of action, 
its enactments, unless 1n express terms they apply 
to pending actions, do not affect them. 

By s. 188, Bengal Tenancy Act as amended by 
Act IV of 1928, a new right of action has been con- 
ferred, aud the action which at its inception was a 
bad one, is not made a good one, simply because it 
had lingered on and was disposed of after the 
amendment came into force. The amended section 
goes further than merely defining the form of action 
or enforcing the eee Ber ad s. 52, 

Y Nara 09E V. BEA ARAI 
NARENDER Cal. 873 
58.188, 52—Kabuliyat in favour of some 

landlords, stipulating additional rent—Suit for 
rent by such Landlords alone, whether maintainable. 

Where a kabuliyae for additional rent is executed 
in favour of some of the co-sharer landlords, a suit 
py such landlords alone for rent is maintainable, 
Section 188 ofthe Benge! Tenancy Act, has no ap- 

lication as the suit is based notion s. 52 of the 

engal Tenancy Act, bùt on the contract as evidenced 
by the kabultyat. In order to succeed the plaintiffs 
have not to call in their nid any of the provisions 
of the Bengal Tenancy Act. Their suit is based on 
contract, pure and simple, and they seek the aid only 
ofthe general law. Prosanna Kumar Mistri v. 








zanesu Kumar Roy O, 0UDHURY _ Cal. 457 
eee, 195 (e). Sse Bengal Putni Taluks 
Regulation, 1819, ss. 2, 3 300 


__- —Scn, IM, Art. 6. Sze Execution 416 
‘Bombay City Municipal Act (iil of 1888), 
s. 394 4) (0)—Discretion of Municipal Commis- 
sioner to issue license—Scope of —Kestrictions to 
applicant, whether ultra vires—Breach of condition 

of license —Renewal of license, if can be refused. 
Having regard to the general words of discretion 
contained ins. 3°4, sub-s. (H, Bombay City Muuici- 
al Act, the burden of proving that the Municipal 
Commissioner, Bombay, is wrong in bis action, ie on 
the petitioner. Under the section he is given very 
vide discretion 1n the issue of licenses, and although 
“a resident in Bombay is allowed to use his premises 
for keeping any quantity of ghee or butter witnout 
any license, and if he keeps any ghee or butter for 
gale, he is allowed to do so up toa meximum limit 
of four handredweights without any license, it does 
pot mean therefore that when he epplies for a license 
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r 
which it is obligatory on him to obtain, the Coni- 
missioner is not entitled to impose asa condition 
restrictions over the liberty of the applicant which 
heotherwiss had. Where it is considered by the 
Commissioner that the carrying on of the trade of 
melting vegetable oil requires exclusionof ghee or 
butter or other substances mentioned in condition 
4-A of s. 394from the premises, and ins) far asthe 
condition imposes restiictions only with regard to 
the premises in respect of which the license is issued, 
the imposition of that condition isnot contrary to 
the Act or ultra vires tho Cummissioner. But if the 
Municipal Commissioner by a general notification 
intimates that any one within the Municipal limits 
to which the Act was applicable should not keep 
ghee for sale at all, or not exceeding two or three 
hundredweights, his action would be contrary to the 
Act, because the Act fixes another limit. 

If the Municipal Commissioner in his discretion, 
considers that he would not issue a license to a party 
who deliberately committed a breacn of the condition 
of the licenge, it willnot be a wrongful us3 of the 
discretion given to him by the Act. If the condition 
was unauthorized, the duty of the party holding the 
license ig to go to Court and ask for a decision, but 
not to take the law in his own hand, commit a breach 
of the condition and then complain thatthe Com- 
missioner had no authority to impose that condition, 
PACHAN LADHA v. MUNICIPAL Commissioner, BOMBAY 

Bom. 101 

Bombay District Municipal Act (III of 1901); 
ss. 65 (3), 86—Procedure of assessment not strictly 
followed—Assessee paying under protest—No appeal 
before Afagistrate—Suit for recovery, whether lies 

—S. 86, if bar io such sut—Fact. that 

Municipality has not followed procedure, 

whether ground for escaping proper assessment. 

In every case of assessment the procedure laid 
down by the Bombay District Municipal Act.must 
be strictly followed before it can be said that the 
assessment has been fixed by the Corporation or the 
Special Committee, as the case may be, in accord- 
ance with the statutory provisions of law and when 
not in conformity with statute, may be chellep zed in 
Court of law. £ 

Where the assessment is confirmed withodt-giving 
an opportinuity to the assessse to be heard, and the 
assessee without appealing to the Magistrate pays 
under protest, as one of the essential conditions of 
s. 65 (3), Bombay District Municipal Act, has not 
been complied with, a suit for recovery of amount 
paid under protest is maintainable. And s. 86 is no, 
bar to such a suit Section 86 is an enabling section 
which empowers an assesiee who is aggrieved by 
an order passed with jurisdiction by the Assessing 
Committee to appzal to a Magistrate on facts. In 
the abs:nce of this section it would not be open to 
an assessee to attack the decision of the Assess-~ 
ment Committee on the merits. But that does not 
mean that whers the attack goer to the very root 
of the assessment fixed on the ground of non-com- 
pliance by the Assesement Committee with the pre- 
liminaries laid down by the Statute which they are 
required to comply with before they give their deci- 
sion, the assessse may not resort to th3 ordinary 
tribunal. 

Held, that the mere fact that the Municipality fail- 
ed to comply with the provisions of the section is 
not by itself sufficient to enable the plaintiff to 
escape payment of the proper assessment. Before he 
can recover the excess which he had paid under 
protest, he must satisfy the Court that it was not 
payable and that the annual letting value of his pros 
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„perty during the year in dispute was the same as 

that shown by him in his objections. Karsonpas 

Duaramsi v. Karacut MUNICIPALITY Sind170 

~8. B6—S. 85, scope of —Whether bars right 
to resort to Civil Court. 

Section 86 is not impliedly intended to bar the 
right of a party aggrieved by the excessive levy of 
a tax to resort to a Court of law. Section 86 is 
only intended to give to the aggrieved party a sam- 
‘mary remedy by way of appeal to a Magistrate 
against an assessment on facts which would other- 
‘wise be barred. Karsonpas DAARAMSI v. Karacal 
MUNICIPALITY Sind 170 
‘Bombay Hereditary Offices Act (V of 1886), 





- 8.5, See Res judicata 703 (b) 
Bombay Jall Manual, Part. 1, r. 387 (ce) 
—Administrative rules for guidance of Jail 


Authorities—Conflict between rules and order of 
Court — Order should be sent to High Court for 
consideration. 

The rules of the Bombay Jail Manual are adminis- 
trative rules for the guidance of the Jail Officials; and 
it is for the Jailor to keep in safe custody a prisoner 
consigned to his care under the lawful ` order of the 
Court, and where any conflict occurs between: an 
order of the Court and administrative rules, the 
order of the Court should besent to the High Court 
through proper channels for consideration and modi- 
fication, if need be. Timpzror v. Kopu ‘Sind 576 


Bombay Khoti Settlement Act (I of 1880),s 9 
—Managing khot, if can give consent to sale of 
holding. 

The managing khotis entitled to give consent to a 
transfer by way of sale of a holding. But, for him to 
give a valid consent on behalfof the khots within 
the meaning of s. 9 of Bombay Khoti Settlement 
Act, the consent must be given by him as managing 
khot and not in his ‘individual capacity. VINAYAK 
Yesawant PRABAU-DESAL v, GuaNnasuYAM VITHAL 
TIRWADK4R Bom. 177 
—-—s8. 10—Razinama for consideration of 

undertaking that land should be relieved from for- 

feiture for non-payment of rent—Whether relin- 
quishment or sale. 

“weabere although the document of razinama execut- 

ea /the occupant of khoti land expressly states that 

it is without consideration, still there is a real con- 
sideration for the document in an undertaking that 
the land should be -relieved from forfeiture for non- 
payment of arrears of rent. It ig good considera- 
tion, and it takes the transaction out of the cate- 

gory- of relinguishments within the meaning of s. 10 

of the Bombay Khoti Settlement Act, and makes it a 

gale, VINAYAK YESHWANT PRABHU-DESAI v. GHANASGYAM 

VITHAL TIRWADKAR Bom. 177 


Bombay Pleaders Act (XVII of 1920),s, 20— 

“Appeal decided on merits,” meaning of. 

“In any appeal decided onthe merits” ins. 20, 
Bombay Pleaders Act, means not a decision on the 
merits in the High Oourt, but as it says, a decision 
in the High Court even ona preliminary point, from 


a decres on the merits in the lower Court. RAM- 
GHANDRA . MUKUNDRAO KIBE v. Servants or INDIA 
Soclety Bom. 566 





Whether refersto date of hearing fixed in notice 
under Civil Procedure Code (Act V of 1909), 
0. XLI, r. 12. 

The term “first hearing” in s. 20, Bombay Pleaders 
Act, is not a term of art. [t must mean what it says, the 
day on which there is for the first time a hearing in 
Court, -It does not refer to the date of the first 
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ths parties are entitled to fees of two Pleaders. 


pression, “ any place to which the 


-—8.20 (C)—"First hearing", meaning of —, 
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hearing as fixed in the notice issued unler O. XLI, 
r. 12, Civil Procedure Code. 7 

Where parties to an appeal engaged two pleaders 
before the appeal is actually heard, Lut not before 
the date fixed in notice for the hearing of appeal, 
issued tinder O. XLI, r. 12, Civil Procedure Gode, 


The term ‘first hearing’ has meaning when ib 
applies to criginal suits, because in an original suit 
notic2s are issued either For settlement of issues or 
for final hearing. But it has no meaning wit 
reference to an appeal. RAMCHANDRA MUKUNDRAO 
Kine v. SERVANTS OF INDIA Sooty Bom. 566 


‘Bombay Prevention of Gambling Act (tV of 


1887),s.12—“Any place to which public have or 
are permitted to have access”, constructton—Decil- 


~ ing factor is whether owner has extended invitation 


to public. : 
No distinction can ba made, in construing ths ex- 
public have or 
are parmitied to have access,” ins. 12, Bombay 
Prevention of Gambling Act, between a right cot- 
ferred on the public by a statutory provision or a 
resolution of a Municipality, and a right conferred 
on the public by a privite ownsr, and the deciding 
factor is not whether the place is or is not owned by 
a private individaal or a statutory body, but ths 
use to whichit is put. Ifa private ownsr invites 
either expressly or by implication the public gane- 
rally to enter his garden, then so long asthat in- 
vitation is extended tothe public generally, so long 
the garden is a place to which the public have or 
are psrmitted to have acces3 within the masaning of 
the section. Tho fact that the ownsr rezerves to 
himself the right to exclude undesirables is not 
the deciding factor. TAHIRALI v. Eapsror Sind 58 
s. 12—Apprehension of person, whether 

should be in actual act. : 

Section 12, Bombay Prevention of Gambling Act, 
dogs not require that the Polic2 should apprehend 
persons in the actual act of gaming, the words “ are 
found gaming” in s. 12 have a wider meaning 
than “seen gaming.” The word “ found” is more 
akin tothe word “ discovered” in its nature and 
purpose, and if people are found by the Police in 
such circumstances that it is clear that when the 
Police came upon the scene they were engaged in 
gaming, it does not matter that dice and darts wera 
not seen actually thrown. The transaction as a 





whole must be looked at,and not one particular 
minute or second of time. G ANSHAMDAS V. IMPEROR 
Sind 642 





—s. 12—Dart game—Case of average person 
should be considered. 

The law is enacted for the average man and nob 
for a person of unusual skill, and the question 
whether in a game of dart, chance or skill is a 
deciding factor, is to be decided by taking the case 
of an average man, G..ANSdAMDAS V. EMPEROR 

Sind 642 

s, 12—Person selling tickets, person recetys 

ing wager and person holding dart to be thrown and 

person receiving dart from beard are all gaming 
within Act. ; 

In a game of darts a person who sells the ticket 
and recsives the wager takes just as great a part in 
the act of gaming as does the person who hands the 
dart to ths individual wh» is to try his chance 
and as doesthe third individual who removes the 
dart from the board and all the three can be held 
to be engaged in a gaining within the provision of 
the Bombay Prevention of Gambling Act. GHANSzAu- 
DAS V, EMPEROR Sind 642 
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Bombay Revenue Jurisdiction Act (X of 1876), 

"8. 4. SEE Grant 753 

——-— 5, 4—Declaratory suit that defendant is not 

watandar— Whether barred under s.4—Civil Court, 

if can grant declaration that plaintiff is nearest 
heir of deceased holder. 

A suitfor a declaration that the defendant is not 

a watandar ofa village, in which one of the reliefs 
sought for is that it should be declared that 
the plaintiff is entitled to have his name entered in 
the watan register of the village, the prayer in effect 
being a claim to perform the duties of patil, is prima 
facie barred under s. 4, Bombay Revenue Jurisdiction 
Act. 

But there is nothing in the Bombay Revenue Juris- 
diction Act to prevent Civil Courts granting a dec- 
laration that a person is the nearest heir of a deceased 
representative watandar and the Civil Court has 
jurisdiction to decide disputes between persons claim- 
ing to be watandars inter se, as to their status in the 
watan family. BASANGOUDA GIRIYEPPAGOUDA PATIL v. 
BASALINGAPPA MALLANGOUDA PATIL Bom. 703 (b) 
Burden of proof—Admission that actual con- 
sideration was different from that described in 
contract. Sze Insolvency 740 
Burma Financlal Department Notification 
“No. 4, dated September 19,1921. See Court 
Ferers Act, 1870, Sch. I, Art. 1 (b) 639 
Burma Legistative Counci! Rules, r. 2. SEE 
Government of India Act, 1919, (9 & 10 Geo. V, 
Ch. 101), s. 72-D (7) 960 
Burma Municipal Act (ill of 1898), s. 59— 
Held on facts that the loss to Municipality was not 
due to non-feasance of President and that he was 

not liable for it—Suit held governed by Art. 36, 

_ Sch. I, Limitation Act (IX of 1908). . 

. The ward headmen of a Municipality had executed 
a mutual security bond for the collection and credit by 
them of Municipal revenues. ‘The effect of this 
mutual security bond was that all the others of them 
guaranteed the due collection and credit of revenue 
by each. Lateron the other ward headmen pre- 
sented a petition tothe President of the Municipal 
Committee to the efiect that they didnot any longer 
desire to stand guarantee for one of their number 
named M. as they bad had to make good a deficiency 
jn his collections. No inquiry was made into this 
allegation, and no action whatever was taken on the 
petition of the ward headmen. Subsequently it was 
dicovered that M. had embezzled a sum of Rs. 735 out 
of that year's revenue, and the Municipal Committee 
thereupon called upon the other headmen to show 
cause why they should not make good this amount 
under the terms of their mutual security bond, and 
in reply these headmen relied upon their petition 
asking to be discharged from their bond. The 
Committee, however held that the headmen were 
pot released from their bond bythe mere act of 
presenting this petition and ordered that the other 
Headmen must under the terms of their guarantee 
make good the defalcation of M. The headmen appeal- 
ed against this order to the Commissioner,\who held 
that their petition discharged them from all 
liability on their bond, and decided that the res- 
ponsibility for the loss fell upon the President for 
not taking any action on the headmen's petition. In 
consequence of this order of the Divisional Com- 
missioner, the Municipal Committee filed a suit 
against the President for the recovery of the amount 
defaulted: 

' Held, (i) that the act cf the President in taking 
no action onthe petition was a ncn-feasance only 
and there could be no right of action at ecmmon 
Jawagainst a member of an elected Committee 
arising out of the results ofan act amounting to a 
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mere non-feasance, lf the Committee hada remedy 
against him, that remedy must be the creation 
of statute and it isto be foundin the provisions of 
8. 59, Burma Municipal Act. Consequently a member 
of the Committee can only be made liable for loss 
which isa direct consequence of his neglect or 
misconduct. But the present . embezzlement could 
not held to be the direct consequence of failure to 
take action ona petition of the headmen for the 
mutual security bond of the headmen was not’ 
rendered autcmatically void and of no effect by the 
presentation of that petition. 

(ii) ths loss to the Municipal Committee was 
the direct result of the order of the Commissioner, 
and not of the non-feasance of the President; 

(iii) the article of the Limitation Act applicable 
was Art. 36 and not Art. 120or 90. The time began 
to run from the date of mon-feasance by the 
President, and the suit therefore was barred, not 
having been filed within two years of the non- 
feasance. Tavoy MunicipaL Committee v.U Koo 
ZUN NEE Rang. 410 
Burma Rural Self-Government Act (IV of 

1921), s. 2—“ Public morket "—Whether includes 

land not vested in District Council. 

Under e. 2, cl. (h), sub-cl. (ii, Barma Rural Self- 
Government Act, a “public market” means any mar- 
ket belonging to a District Council, or constructed, 
repaired, or maintained out of District Fund. It 
cannot, therefore, include any land not vested in the 
District Council, or any building not belonging to 
the District Council or not constructed, repaired or 
maintained out of the District Fund. JAnuo Gant v, 
U Po Tuer Rang, 141 
—s. 28 (1) (c)—Shops in buildings built on 

private property, whether come within 3.28 (1) (0). 

Only temporary stalls established ona road or 
street itself come within purview of s. 28(1) (©), 
Burma Rural Self-Government Act, and shops estab- 
lished in buildings built on private proparty, but 
abutting on to a road or street, do not come within 
the clause. Janoo Gant v. U Po Terr Rang. 141 
Burmese Buddhist Law—Adoption—Keittima and 

apatitha forms—Distinction —Publicity that child 

shall inherit ts necessary in former. 

Ketittima children are the children of another per 
son, adopted publicly with a promise that they 
shall inherit, intention that the child shall inherit 
is the principal requisite for keittima adoption. 
Publicity insisted upon isthe publicity of the inten- 
tion ofthe person who takes the child of another in 
adoption that the child shall inherit. 

An aputithe child may be described as one who 
has been adopted casually and without any intention 
expressed on the part of the adoptive parent that it 
shall inherit, An intention either express or impli- 
ed on the part ofthe adoptive parent tbat the 
adopted child shall or shall not inherit forms the 
dividiug line between a keititma child and an 
apatitha child, In other respects the position of an 
apatitha child is the same as that of a keittima 
child. 

Held, that the facts fell short of proving the girl 
as keittima adopted daughter of the widow but 
proved that the girl was apatitha child. Ma Tian 
Nyon v. Daw Sawe TIT Rang 272 
—Mother getting property from father on his 

second marriage as her share—Property lecomes 

lettetpwa of mother’s first marriage—Her children 
by first marriage have vested interest. 

Where Burmese Buddhist mother gets land frcm her 
father onhis second marriage as being her share of 
joint property of the first marriage, it becomes the 
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lettetpwa property of the mother's first marriage and as 

such her children by the first marriage obtain vested 

interest upon the second marriage of the mother. 

Kyr Mauna v. S N. V. R, OHETTYyAR Firem Rang. 392 

—Succession — Lottetpwa funds—House built 
with such funds on payin property — Whether 
becomes payin. 

A house is built on payin land with lettetpwa funds 
becomes payin, S.P. L.S. Crerryar Firm ov. Ma Pu 

Rang, 1023 

— Succession — Lettetpwa of first marriage 

brought by husband to second marriage—Share of 
second wife in such property. 

Where lettetpwa property of the first marriage of 
a Burmese Buddhist is brought by him to the second 
marriage, the share of the wife by the second marriage 
in such property isone-sixth, S. P. L.S. Osertyar 
Fira v. Ma Po Rang. 1023 
Succession—Property inherited by husband 

from first wife-Share to which second wife is 

entitled in such property. 

A second wife is entitled to a one-third share in the 
property inherited by the husband from his first 
wife. S P.L.S Oserryar Frrm v, Ma Pu 

Rang. 1023 
——~- — Succession— Share of two wives jointly in 
lettetpwa property of both marriages—Extent of. 

The share of two wives jointly in lettetpwa pro- 
perly of both Marriages isthe same as the share of 











one wife where thers is & single wife. The share of 
the wife by the second marriage is one-quarter. 
S. P. L. S. Carrryvar Firm v, Ma Pu Rang. 1023 


Calcutta High Court Appellate Side Rules, 
Chap. IK, rr. 11,12. Sre Practice 787 

Calcutta High Court (Original Side), Rules 

Chap. Il, r. 66. Suz Attorney 138 

Calcutta HIgh Court (Original Side) Rules— 
Chap. XXVI, r 89—Application to vary Commis- 
stoner’s report—Limitation—N otice of motion within 
time, if enough. 

An application to discharge or varya report of 
the Commissioner of Partition, must be brought 
within the time preecribed by r,89 of Chap. XXVI, 
of the Calcutta High Court (Original Side) Rules, 
It isnot enough merely to serve the notice of the 
Motion within that time. It is also necessary that 
the notice should bs accompanied with the grounds 
of exceptions relied on by the party objecting to 
the report, Berin Beary Saaw v. BONBEJARY Saaw 

Cal. 218 
Calcutta High Court (Original Side) Rules and 

Orders, Chap. XXXVI, r. 77, Item No, 22—Sale 

of property attached by Sheriff—Poundage—Deduc- 

tion for arrears of Municipal taxes. 

Whers the sale of properties attached in execution 
of a decree is effected by the Sheriff, he is entitled 
to poundage, not on ths amount realised by sale but 
upon the sum payable to or received by the execu- 
tion creditor as the result of the levy. 

The Sheriff is, however, entitled to make deduction 
of the Municipal taxes. Arrears of taxes should be 
mentioned in the sale proclamation. The arrears of 
rates are under the Calzutta Municipal Act, a statu- 
tory charge on the premises and it is a duty of the 
pariy having carriage of the proceedings to find out 
any arrears and to have them mentioned in the 
proclamation. Susumapara DASSEE v. PURNA CaunDER 
Der Cal. 461 
Cantonment (House Accommodation) Act (VI 

Of 19293), s. 4—When applies to licenses given 

under General Order No. 179. 

Cantcnment (House Accommodation) Act of 1923, 
under s, 4 does not,apply to a license under General 
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Cantonment (House Accommodation) Act— 
coneld. 


Order No.179 unless the Secretary of State and the 
other party entitled consent to be bound by ths 
terms of the Cantonments (House Accommodation) 
Act and’ consent in writing. Samas-un-Ntuar FAZAL 
ELAnI v. SECRETARY OF pote iet ent Aji 
— ir, i . Sze Custom 
Caste—Fakir, if a caste oy) o 
C.P. Land Revenue Act (Il of 1881),s.72— 
Power of Settlement Oficer to grant _ exemption 
from rent—Exemption recorded in wajib-al-arz— 
Landlord, if debarred from recovering rent during 
of settlement. 
A peo Officer is empowered under s. 72 
of the Land Revenue Act of 1881, to enquire into 
and record the conditions on which the tenants hold 
their fields, and the rente (if any) payable by them. 
The Settlement Officer under the law hus the power 
to allow a reduction of or exemption from rent, and 
his decision is binding during the currency of the 
settlement. Consequently, where the occupancy tenants 
claim that they are exempt from paying rent because 
they have been recorded in the wajib-ul-arz as muafi 
khairati, the landlord cannot recover rent during 
the currency of the settlement. KAMLUSAO = 6 BAN 
C.P.Municlpalities Act (H of 1917),5.103. Ser 
C. P. Municipalities Act, 1917, s. 199 "939 
ss. 199, 103—Mere erection of building 
without sanction—Whether punishable under s. 199 
—Proper procedure —S. 199, when becomeg 
e. K . . is 
inne 199, C. P. Municigalities Act, it is dis- 
obedience of a lawful direction given by the Munici- 
pal Committee which is punish ble. There is no 
provision in that section for panishing ths, p 
erection of a building without the sanction o. the 
Committee. The correct procedure, if a person 
erects a building without sanction, 19 laid down in 
s. 103 of the Municipalities Act, whereby the ae 
mittee may require the building to be demolished. 
If that order is disobeyed, then s. 199 comes into 
play but not before. When the Municipal ae 
has omitted this necessary step, there is no order in 
existence in respect of which a person can be convict- 
ed for disobediencs of an order. PANDURANG v. 
SEORETARY, MUNICIPAL COMMITTEE, CHANDA Nag. 939 
G. P. Tenancy Act (XI of 1898), S. 45 (1)—Lease 
‘“—Creditor put in possession—Debtor recorded as 
occupancy tenant — Debt allowed to be recovered 
from usufruct—Rent not reserved—Held, propris- 
tary and cultivating rights passed and lease felt 
ag. aN 
Where se aie the execution of docament the 
defendant has been recorded as an occupancy pure 
and the plaintiff as proprietor, it is evident that the 
proprietazy rights passed, If in such a casó thé 
document places the plaintifs in possession o the 
land and allows them to recover their debt from its 
usufruct, and so clearly transfers the cultivating 
rights as well, and no rent is reserved, the document 
transfers both cultivating and proprietary rigna ae 
the sir land and fe ) gocaman a Fag ge eh p 
rohibition of s. 4 , C. P. 2 , 
read with its explanation, GANGARAM V. PRLE 
- ub- s. (3), (5)—Mortgage of trees on 
e ede bad expressly excluded—Other 
items also mortgaged—Deed registered—Validity — 
Duty of registering authority —Trval Court, holding 
trees did not constitute right in occupancy — But 
trees excluded from properties to be sold for 
realization — No appealyby mortgagee — Held, 








©. P. Tenancy Act—1898 - concld. 


mortgagees could not enforce their claim against 

trees, 

Sub-section (5) of s. 46, O. P. Tenancy Act, does not 
determine the question of validity or otherwise of the 
transaction itself. Sub-section 5 merely shuts out 
the evidence, which would furnish a proof of the 
transfer, but does not enlarge the sphere of the pro- 
hibition, The registration or non-registration of the 
document does not affect the inherent character of 
the transfer, which is to be judged by another pro- 
yision. 

Where the dccument of transfer includes only the 
trees and expressly excludes the occupancy land on 
which the trees stand, and the Registering Officer 
evidently thinks that ex facie the instrument does not 
transgress the law. It cannot be held that the 
Registering Officer had no jurisdiction to register 
the document, because it included a transfer which 
was of a dcubtful validity and the registration can- 
not be avoided. Heis not required to enter upon 
an inquiry as to whether acertain property sought to 
be transferred would, or would not, amount to an 
occupancy right. Such an inquiry would obviously 
be beyond his province. His function is to peruse the 
instrument and to see whether it purports to make 
a prohibited transfer, and, if he thinks that it does 
not embedy any such transfer, he is bound to admit 
it to registration. 

Certain trees standing in the occupancy land were 
mortgaged along with other items of property. The 
occupancy land was expressly excluded from the mort- 
gage. The mortgage-deed was registered. A suit 
was brought on the mortgage by the mortgages but 
the purchases of the property contended that since 
the transfer of occupancy land was prohibited by 
s, 46, sub-s. 3, O. P. Tenancy Act, the registration 
was invalid and hence the mortgage was also in- 
valid. The trial Judge, while holding that the pro- 
perty in question did not constitute a right cf 
occupancy, considered it “undesirable that trees 
standing on a holding should belong to anybody 
except the cccupier of the holding” ; and ‘he accord- 
ingly excluded it from the properties to be sold for 
the realisation of the debt. The plaintiffs did not 
appeal against the decree which followed upon that 
judgment : 

Held, that the plaintiffs could not enforce their 
claim against the exempted property. 

Held, further the question whether the transfer of 
the trees comes within the prohibition did not re- 
quire determination in this appeal. PARASHRAM BALAJI 
DESHMUKH v. ASARAM 345 PC 


C. P. Tenancy Act (1 of 1920),s. 9 —Sale of 

` absolute occupancy holding in execution of decree 
for arrears of rent—Effect of, on person claiming 
interest in holding. 

When an absolute occupancy holding is sold in 
execution of a decree for arrears of rent, the charge 
in favour of the landlord is satisfied and the pur- 
chaser of the holding gets the holding free of that 
charge. Any person who claims to have any in- 
terest in the holding can pay up the decretal 
amount during execution proceedings until the 
holding is sold in execution. On sale of the holding, 
the right of such person to redeem the charge is 
barred and he is not bound thereafter to pay the 


amount of the decree for arrearsof rent. S.wANKER- 
NATH v. BABULAL Nag. 931 
Charge. Ser Transfer of Property Act, 18£2, s. 100 
477, 921 

Christlan Marrlage Act (XV of 1872), s. 5. SEE 
Divorce ; 974$ B 
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Civil Procedure Code (Act V of 1908), s. 2— 
Appeal—Order rejecting plaint, whether decree— 
Appeal fromsuch order, whether should be accom- 
panied by decree-sheet. 

The definition of decree given ins. 2, Civil Pro- 
cedure Code, wherein it is noted that “a decree shall 
be deemed tò include the rejectionof a plaint” 
renders an order rejecting a plaint itself equivalent 
to a decree and bence eliminatesthe necessity for 
preparing a separate decree-sheet. Consequently, an 
appeal filed from such order without any decree-sheet 
is correctly presented. Feroz S.auv. Karu RAM 

Pesh. 181 

————3. 2 (11), O. XXII, r. 6—Obiter —“Nezt of- 
kin” is not same as“ legal representative.” 
Obiter.—The teim “ next-of-kin ” is peculiar to the 

English Law of inheritance and is not the same 

thing ag “ legal representative” as understood in the 

Code of Civil Procedure. Kear SINGH v. CHANDA 

SINGA i Lah, 971 

ss, 2, 47, O. XX, r 12, O. XXII, r. 6— 
Execution proceedings -Order recording finding that 
execution petition is not time-barred, whether 
appealable. 

Whenever a plea of limitation is raised in an execu- 
tion petition and thereisa finding thereon, the order 
is appealable as a decree. ; 

An order in execution disallowing a plea that the 
execution petition is barred by limitation and ad- 
journing the proceedings untila future date is there 
fore appealable. 

Though the guardian ad litem of a minor, even 
though he be the manager of the family cannot com- 
promise or receive moneys and enter up satisfaction 
without the sanction of the Court, if the Court with 
full knowledge that money has been received without 
sanction receives an application by the guardian to 
enter up satisfaction and orders satisfaction to be 
recorded, it must be taken that the Court approved 
of the receipt bythe guardian of the moneys on 
behalf of the minor and it would not be open to the 
minor to ignore the satisfaction and claim the moneys 
once more. MUNNALURI Rama Rao v TADIKONDA 
SREERAMAMURToI Mad. 670 
——— 8. 11—stoppel and res judicata—Difference 

between. : 

There is a difference between res judicata and 
estoppel. Res judicata ousts the jurisdiction of the 
Court while estoppel does no more tban shut the 
mouth of a party. Estoppel never means anything 
more than that a person shall not be allowed to say 
one thing at one time and the opposite of it at 
another time; while res judicata means nothing 
more than that a person shall not be heard to say 
the same thing twice over. ALLAEBUX PINDOK v. 
NUSSERWANJI & Co. Sind 43 
s.11—Plea of res judicata, whether can 

avail where results are illegal— Legality of point 

substantially in issue—If can be compromised. 

A plea of res judicata can prevail, even where 
the rezult of giving effect to it will be to sanction 
what is illegal in the sense of being prohibited by 
statute. If the legality of an act is a point sub- 
stantially in dispute, it may be a fair subject of com- 
promise in Court like any other disputed matter and 
thus become res judicata. And if it is abandoned 
and not put forward by a defendant, it must, having 
regard to the provisions of s. 11, be deemed to have 
been decided against him. ALLAHBUX PINDOK v. 
NUSSERWANJII & Co. Sind 43 
————— s8. 21. Sze Latters Patent (Cal) cl. 1% 

907 

— 8. 26, O. IV, rr. 1, 4—Suit, when begins— 

Plaint filed by Pleader accepting vakalatnama. 

which ts not signed by party—Whether proper 
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. presentation—Party tampering with record and 
correcting defect without knowledge of Court— 
_ Effect of —Condonation of defect—Effect of rr. 1 
and4 of O. IV—Necessity of written authority to 

Pleader. 

As the Code of Civil Procedure stands a suit 
begins by the presentation of a plaint. No other 
mode for instituting a suit has up to now been pres- 
cribed, The plaint has to be presented by some- 
body, by the plaintiff appearing in person or some 
body, on his behalf. But where a plaint has been 
filed by a Pleader who hasaccepted the vakalatnama 
which is not signed by the plaintiff, the presentation 
ofa plaint is an irregular presentation, and the matter 
can be regularised in one manner and one only, 
namely, by an order of condonation passed by the 
Court, The plaintiff has to make an application 
pointing out the defect, giving the reasons as to 
why the defect crept in and asking the Court to 
allow him to remedy it. If the Court grants nis 
application the plaint must be taken to be presented 
duly on the date it was in. fact presented, If the 
Court refuses the application, the plaint has to be 
taken off the file. But certainly a party will not be 
allowed to urge that he himself has put the thing 
in altering or coriecting the record himself by 
tampering with it without reference to the Court. 
Under such circumstances, the proper order of the 
Court should be to order the plaint off the file, unless 
the Court thinks fit to allow the defect to he corrected 
and tocondone the irregularity. It is not a right 
procedure to allow the defect to remain, and to 
throw out the suit on the ground that it was barred 
by limitation on the date when the plaintiff by 
adopting questionable means himself cures what is 
considered to be a defect. 

Keading the two rr. Land4 of O. IV, Civil Pro- 
cedure Code, after its amendment, together, the legis- 
latuie, acting on principles of public policy, has 
deliberateiy enacted that a written statement filed 
in Court can be taken asthe only proof ofa Pleader’s 
authority to act fora person. A Court must know 
for certain what particular lawyer represents a 
particular party to a suit, and up to what point of 
time. This is necessary for the proper progress of a 
suit. For regulating the relations of a party and his 
lawyer, and for the purpose of determining the rights 
and obligations of a party acting through a Pleader 
with his opponent, not only the fact of delegation of 
authority to his Pleader, but the terms of the 
delegation must appearin a durable form and must 
not be allowed to rest in oral communications 
between a man and his Pleader. The legislature has 
therefore thought it fit to enact that the mode of 
proof of these matte1s should be the best under the 
circumstances. It has accordingly enacted that the 
power should be in writing and filed in Court, and 
that when authority. is withdrawn froma Pleader, 
that fact must appear on the recordsofthe case, 
CHANDR Kanta Hazra v. RAJANI Kanta Das 

Cal. 442 

s. 35—Costs— Mortgage suit by mortgagee 

—Puisne mortgagees contesting—Puisne mortgagees 

saddled with costs—Held, order as to costs was 
proper. 

The plaintiff mortgagees sued the mortgagors for 
enforcement of the mortgage. Defendants Nos. 5 and 
6 wee puisne mortgagees. The matter was fought 
nominally by the moitgagors who put in the same 
written statements as the puisne mortgagees, but 
the real contesting defendants were defendants 
Nos. 5and6. The Subordinate Judge passed a dec- 
yee in favour of the plaintiffs and made an order 
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for costs against all the defendants including defend- 
ants Nos.5 and 6: 

Held, that under s. 35, Civil Procedure Code, the 
Court had discretion in the matter of costs. There is 
no principle of law, which makes it wrong or improper 
for a Court to saddle with costs the real contesting 
defendants toa suit. The discretion is absolute 
and there was nothing improper in law in such an 
order, Sitar Das v. PUNJAB & SIND BANK, LTD., 
LYALLPUR Lah. 841 


——— sS. 35,0. XLI, r. 22—Costs — Discretion— 
` Cross-objection on order of costs, 

Costs are in the discretion of the Court and pro- 
vided that there was material for the exercise of 
this discretion, an Appellate Court cannot interfere 
even in the absence of specific reference to it by the 
lower Court. 

No cross-objections can be urged in appeal against 


an order for costs, SECRETARY oF STATE v, LODNA 
Oottigry Co., LTD. - Pat. 860 
—s.47 
Ser Civil Procedure Code, 1903, s. 2 670 
Suz Court Fees Act, 1870, Sch. II, Art.1(b) 639 
See Specific Relief Act, 1879, s, 31 651 


—-——— 8. 47— Decree satisfied — Matters arising 
afterwards, whether can relate to execution or 
satisfaction thereof. 

Where the matter in dispute has been arisen after 
the satisfaction of the decree, it cannot relate to the 
execution or satisfaction thereof. Ko Tark On», 
N. S.A R. FIrRM Rang 260 (a) 

8.47—Ezecution proceedings—Court allow- 
ing hypothecation bond tendered to be accepted as 
sufficient security and directing stay—Whether 

“comes within s. 47—Order, if appealable, 

An order by a Judge in execution proceedings 
pending in his Court, allowing the _ hypothecation 
bond tendered to him to be accepted as sufficient 
security and directing that the execution proceedings 
be stayed as ordered by another High Court is not 
a final order, but merely in the nature of an inter- 
locuto1y order, and does not come within the purview 


of s. 47 of the Code of Civil Procedure, and is, 
therefore, not appealable. Suras Mosan Dayar v. 
Sarup NARAIN Oudh 424 
—-— 8. 47 — Execution — Transferee from 

judgment-debtor or auction-purchaser, when 


representative of judgment-debtor—Persons sought 

to be substituted as representatives—Order passed, 

whether appealable. 

A transferee frcm the judgment-debtor or a pur- 
chaser of his interest at auction-sale is a represen- 
tative of the judement-debtor within the Meaning of 
s. 47 of the Civil Procedure Code, only if the decree 
binds him or affects his purchase. 

. Where certain persons are sought to be substitut- 
ed as representatives of the judgment-debtor, the 
execution Court is bound to decide the question as 
to whether they are the representatives of the judg- 
ment-debtor. Thisis one of the questicns falling 
within s. 47 of the Code and an order passed thereon 


is appealable. vNANENDRA NATA SANYAL v. GIRISH 
CHANDRA LArIRY Cal. 375 
s. 47—Judgment-debtor failing to gire 


security—Order sending him to jatl—Order comes 

under s. 47, and hence appealable. 

To arrest and send a judgment-debtor to a civil 
jail is one ofthe modes of executing a decree, 
Therefore, an order sending him to jail on failure to 
give security comes clearly within the purview of 
s, 47, Civil Procedure Code, and hence  appeal- 
able. Tan Kyrn HIN v, AnMED JAMAL Rang. 459 
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s.47—Order setting aside sale for want of 
attachment—Second appeal, if lies. 

An order setting azide the sale on the ground that 
the executing Court had no jurisdiction to soll the 
property without attaching it in the first instance 
falls onder s. 47, Civil Procedure Code, anda 
second appəal is competent against such cən- 
duct. Maran MAL JinpaS aa v. Darya Ram GURAN- 
DITTA SuraM Ram Karam Caanp Lah. 140 

8.47, scope of. 

Section 47, Civil Procedure Code, merely enacts 
that certain questions shall be determined by the 
executing Court and not by a separate suit. It does 
not profess to lay down what the questions are that 
an executing Court shall not go into. Mattar KRISANA- 
MURTAL V. IMPERIAL BANK OF INDIA Mad. 472 
ss. 47, 48—Application to amend execution 

petition—A pplication presented after 12 years from 

decree— Order allowing amendment, whether 
appeataile—Appedt, when lies from orders under 

s. 47. 

Every order under s. 47, Civil Procedure Code, is 
not appealable. An appeal would lie only where the 
order adjudicates conclusively on some right in dis- 
pute between the partics, 

Where an application for attachment of the mov- 
able properties of the defendant was made a little 
before the expiry of 12 years from the date of the 
decree and after the expiry of 12 years the decrcee- 
holder applied for leave to amend the execution 
petition by including a fresh prayer for the attach- 
ment of the defendant's immovable properties also 
and the petition for amendment was allowed : 

Held, that the order allowing the amendment 

-was not an appzalable order as it was only an 
interlocutory order aad did not conclusively deter- 
mine any right. If the Court had gone further and 
attached the property, the defendant would then huve 
ths right of preferring an appeal. 

Held, also that there were no grounds for allow- 
ing the plaintiff to amend his petition so as to enable 





him to circumvent the salutary provisions of s. 48, 
Civil Procedure Code. VELUTHANDI BEERANKUTTY v, 
Mad, 217 


Ametua MAMU 
—— 8s. 47, 151— Proceedings under s. 47 
terminaicd—Fresh proceedings under s. 151—Order, 
if revisable. ` 
Where procsedings under s. 47, Oivil Procedure 
Code, have terminated and fresh proceedings have 
been instituted under s. 151, an order made in such 
proceedings does not come unders. 47 and no appeal 
lies. Hence interference in revision is proper. 
NILMONEY Marty v. Kumar NARAIN JANA Cal. 802 
—— 8. 60. Sze Oustom (Punjab) — Ancestral 
Property 690 
—— S. 6O— Executing Court, if can lease land 
of judgment-debtor, where the land left with 
judgment-debtor is insufficient for his maintenance, 
There is no provision in the Civil Procedure 
Code, or in any other enactment entitling an execut- 
jag Court to refuse to lease the land on the ground 
that the land left with the judgment-debtor was not 
sufficient for his maintenance. GURDIT SINGA v. 
S er Kuan Lah. 30 
s. 60 (iI)— Quaere — Agriculturist— Com- 
promise with decree-holder disclaiming right to 
object to attachment —Decree-holder if can attack 

inspite of provisions of s. 60, 

Quere.—Where a judgment-debtor, who is an agri- 
culturist makes a compromise with the decree-holder 
disclaiming any right to object to the attachment of 
his lands, whether the decree-holder can attach it 
inspite of the provisions of s. 60, Civil Procedure 
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Oude. 
Lau 
——— s.60 (1) (c), scope of. 

An agriculturist is a professed cultivator of land, a 
farmer or husbandman. The term in s. 60, Civil Pro- 
cedure Code, does not exclude a large landowner or a 
person who does not depend solely or mainly on 
cultivation for his livelihood, but a person who does 
not himself till land and earn his living thereby 
wholly or partly is not an agricalturist within the 
meaning of the section. GurpaxusH SING v. FIRM 
Lat CAND Darssan Lau Lah. 690 
———s. 64—Benefit of s. 61, cannot be had where 

transfer takes place before attachment. 

The benefit of s. 64 0f the Code of Civil Proce- 
dure cannot be extended to acass where attach- 
ment of the property in execution of decree, wag 
not in existence on the date on which. the sale was 
made. Biswoaan SINGH V. JAGAT Ba :apur SINGE 

Oudh 1031 

———-8. 66— Defendants agreeing to manage 
plaintiff's property— Agreement to reconvey after 
certain period properties purchased in execution sale 

—Agreement to reconvey them after settling dues, 

at time of settlement accounts—Plainttff’s suit for 

possession, if maintainable. 

Seeing that the rent of the estate could not be 
colJected and the property could not be managed, the 
plaintiff entered into an agreemont with the three 
defendants, who were to manage the property for 
four years. In puisuance of this these three defen- 
dants thereafter took -from her the documents and 
papers that she had and the estate began to be 
managed by. the aforesaid defendants. They made 
her borrow monies which they themselves took, ap- 
propriated the collections that were made and went 
on in that way. They suggested to her that in 
order to avoid trouble and difficulties arising from 
the fact of joint ownership with co-sharers and algo ' 
in order to facilitate collection of rents the pro- 
perties should be allowed to be sold up for arrears 
of rent and purchased at auction by themselves, 
assuring her that there would be no change in the 
ownership of the properties inspite of the change in 
the name of the owner and agreeing that they 
would reconvey to her the properties so purchased 
by them at the time of settlement of accounts after 
four years. Ten items of property were given in 
the plaint as properties so purchased by them, The 
plaintiff brought a suit praying for accounts from 
the defendants and for declaraction of her right to 
and confirmation of the possession in the ten items 
of properties, and for other reliefs: 

Held, that s. 66, Civil Procedure Oode, was no 
bar to the suit. 

Held, further that the defendants were bound by 
their undertaking to reconvey the properties pur, 
chased in execution sale, after getting their dues, 
SRISH Cr ANDRA MUKHOGPADHYAY v. SAROJINI DEBI 


Cal. 164 
ss. 68, 71, O. XXI, 


Gurpakass SINGAT, FIRM LAL Ocanp-Darsaan 
Lah. 690 


r. 2— Decree sent to 
Collector for execution—Application for adjust 
ment, if to be made to him. 

A Collector to whom a decree is sent for exscution, 
under s. 68, Civil Procedure Code, is not a Court 
whose duty it is to execute a dsctee withinr. 2, 
O XXI. The power to ‘record adjustments under 
O. XXI, r. 2, is not conferred by rules on the Collector. 
Powers which are not conferred on the Collector are 
exercisable by the Civil Court and, therefore, the judg- 
ment-debtors’ application to the Civil Court is com- 
petent. SHANKAR ATMARAM. WANI v, Kesuay GOVIND 
TAMBULKAR ` Bom. 9 
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——— 8. 73, O, XXI, r. 84—In execution decree- 
holder purchasing property and setting off sale 
proceeds against his decree — Exemption from 
payment of 25 per cent.—Assets received by Court 
on date of confirmation—Application for rateable 
distribution before that date—Whether in time. 
Where a decree-holder purchases the property 

brought to auction by himself, and thereby sets off th> 

sale proceeda against his decree and particularly 

where he obtains an exemption from payment of 25 

per cent. the assets are received by the Court within 

the meaning of s. 73, Civil Procedure Code, on the 
data on which the sale is confirmed, as it is on that 
date the decree-holder should be supposed to have 
finally made the payment and to have been 
reimbursed in satisfaction of his decree. As a result 
the'applications of the other decree-holders present- 
ed before the dete of the confirmation of sales are 
withintime and they are entitled to have a pro 
rata sharein the sale proceeds of the property. 
MAKHAN SINGH v. Mort Ram Pesh, 568 
s. BO—S. £0, if enacts only arule of pro- 

cedure—Limitation Act (IX of 1908), s. 15 (2)— 

Scope of —U. P. Court of Wards Act (IV of 1912), 

s. 5t--Whether affects procedure of Courts in Delhi 

—Enactment for the time being in force—S. 15 (12), 

if includes notice given in accordance with enact- 

ment of local Legislature. 

Per Monroe, J., (agreeing with Coldstream, J.) - 
Section 80, Civil Procedure ‘Code, only enacts a rule 
of procedure. Section 54 of the U, P. Court of Wards 
Act, cannot affect the procedure of the Courts in 
Delhi, for not only has the Legislature of the United 
Provinces no power to legislatefor the Courts in Delhi 
buts. 2 of the Act expressly disclaims an intention to 
do so. Section 54 is not an enactment in force in 
the Province of Delhi and there is, therefore, no 
enactment for the time being in force within the 
meaning of s. 15 (2) of the Limitation Act, The 
question of limitation is itself one of procedure and 
if a consideration of that question involves the con- 
sideration of other rules of procedure, the rules of 
procedure which must be considered are those of 
the lex fori. There is ro enactment in force in the 
Province of Delhi which requires the giving -of 
notice to the Collector or other person in charge of 
a wardunder the U. P. Court of Wards Act. 

Per Jai Lal, J.—By virtue of the U. P. Court of 
Wards Act, no suit will lis against a disqualified per- 
son personally even in Courts outside the United Pro- 
vincesas he is neither compstent tocontract nor to sue 
or to be sued in his name anywhere sə long as the 
disqualification lasts. The only p2rson who can sue 
or can be sued in such cases is the Couzt of Wards 
and all suits must be filed in the name of the Col- 
lector in charge of the property of the disqualified 
person. Hence the Uollector can be named as a de- 
fendant only under s. 55 of the U. P. Court cf 
Wards Act and under s. 51 of that Act no suit can 
be brought against him unless the prescribed nctice 
js given. The phraseology of s. 19 (2), Limitation 
Act, is sufficient to include anotice whichhas been 


given in accordance with the requirements of an 
enactment of a local Legislature. HARGULAL Mat v. 
MOHAMMAD Ata Brani Kuan Lah. 1090 





s. 92— Declaration that property in hands 
of strangers belongs to trust if can be had. 

A declaration, that the property in the hands 
of strangers belongs to the trust, cannot be had in 
a sit under s. 92, Civil Procedure Code. ANJANEYA 
BASTRI v. KOTJANDAPANI CLETTIAR Mad. 615 
s. 92—Denial by trustee of existence of 
trust to property in his possession —Jurisdiction 
of Oil Court, tf ousted, ` 
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A distinction ought tobe drawn between a case 
when an absolute stranger in possession of proper- 


ty alleged to belong tothe trust either denies the 


trust or pleads adverse possession against the 
trust, and one in which a person who has come 
into possession of the alleged trust property through 
or inthe right of the settlor or of a trustee, denies 
the existence of the trust or the title ofthe trust 
to the property in his possession. It is not right 
to assimilate the position of the latter to that of a 
treapasser. The mere fact of a trustee de jure 
or de facto denying the existence of the trust 
or the title of the- trust to the property in his 
possession dces not oust the jurisdiction of the 
Court under s. 92, Civil Procedure Code, ANJANEYA 
SASTRI v. KoTHANDAPANI C1 ETTIAR Med, 615 
s.92—Limitations arising out of conflict of 

jurisdiction in Chancery Courts, whether applicable. 

Section 92, Civil Procedure Code, has no doubt 
been modelled onthe practice of the Chancery 
Courts, but as that division of jurisdiction is not 
part of the Law of India, limitations arising out of 
that conflict of jurisdictions have no direct applica- 
tion here. ANJANEYA SASTRI V. KoTrANDAPANI C_ETTIAR 

Mad. 615 

———$.92—Plaintiff alleging that he was 
appointed mahant and shebait of certain deities and 
as such entitled to properties—Possession asked for 

—No prayer for removal of defendant—S 92, if 

applies. 

The plaintif came into Court alleging that he wag 
the mehant of the Asthal rightly appointed to that 
office and that he, as shebatt of the three deities 
named inthe cause title to the plaint, was entitled 
tothe properties and asking to be put into posses- 
sion ofthem as such mahani and shebait, No 
prayer forthe removal of the defendants or any of 
them was made, and on the frame of the suit no such 
prayer was nevessary : 

Held, that to such a suit s 92 of the Civil Pro- 
cedure Code had no application. GOBINDA RAMANUJ 
Das MOHANTA v. Ram Cuaran RAMANUI Das Cal. 33 

$. 92 — Procedure under s. 92, whether 
summary. 

The procedure under s. 92 of the Civil Procedure 
Code, isin no sense summary; and so farat any 
rate as the Advocate-General is concerned, it is 
doubtful if the section can be regarded as prescrib- 
ing only a cumulative remedy in the sense that he 
has aright of suit independently of the section ; 
cl. 2, s. 92, would indicate the contrary. ANJANBYA 
SASTRI v. KOTaANDAPANI CHETTIAR idad. 615 

s. 92— Relief “against third party. 

ln asuit under s. 92, Civil Prozeduie Code, no 
relief can be granted as against third parties, 
ANJANEYA SASTRI v. Kor. ANDAPANI Ü. ETTIAR 


Mad, 615 
s. 92—Scope of s. 92. 

Section 92 is in a sense an enabling ss3ction in 
that it confers on two or more members of the 
public aright toseck relief without any proof of 
special damage. But once the Court is moved, the 
scope of its enquiry must be determined in the 
light of what ig germane to the various matters 
indicated in s. 92 and not by reference to the right 
of the plaintiffs to particular reliefs, ANJANEYA 
SASTRI v. KoTAANDAPANI CLETTIAR Mad. 615 
5. 92-Suitt under —Cause of action, 

nature of. . 

Persons suing under s, 92, Civil Procedure Code, 
have to establish as their cause of action that 
there isa trust expres3 or constructive created for 
public purposes of a charitable or religious nature 











ri 
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sod thatit has been bruken. ANJANETA SASTRI >, 
KOT:ANDAPANI OBETTIAR Mad 615 





5.92, O. l, r. 3—Person in possession of 
property as heir of or claiming through settlor or 
trustee, denying trust, whether proper party in suit 
under s. 92, i 
In a suit under s. 92, Civil Procedure Code, a 

person who is in possession of the trust property as 

heir at law of or claiming through the settlor or 
trustee, but denying the trust is a proper party and 
ought to be impleaded asa defendant even though 
no relief can be granted against him. ANJANBTA 
SaseRI v. KOTAANDAPANI ÖLBTTIAR ` Mad. 615 


~——— sS. 92,0., r 3—Suit relating to trust— 

Consent of Advocate-Genercl, when required, - 

If a relief is specified in s. 92, Civil Procedure 
Code, the result will be that a suit for that relief 
cannot be brought excspt with the consent of the 
Advocate-General or the Collector. It wag certainly 
not the intention of the Legislature that every suit 
which may in any sense relate toa trust should ba 
brought only after obtaining such consent. ANJANEYA 
SASTRI. Korecanpapaxt CUETTIAR Mad. 615 

- 8. 95- Claim under s. 95—Attachment before 
judgment—Defendant humiliated—Whether ground 
for awarding compensation. 

In order that a claim unders. 95, Civil Procedure 
Code, be admissible, itis necessary that the Couri 
should find that the attachment or azres$ or injunc- 
tion was applied for on insufficient grounds, and it 
ean only award compensation for the expense or 
injury caused tothe defendant. Any claim whatso- 
ever that the defendant may choose to put forward 
in such an application is not admissible. The claim 
must be in respect of rome damage caused to him as 
the proximate result of the attachment, arrest or 
injunction which had been applied for on insufficient 
grounds, 

A Court is not, therefore, justified in awarding 
compensation under s. 95, tothe defendant on the 
ground that his prestige hadsufered or that he felt 
humiliated by reason of the attachment before judg- 
ment. GaANDULAL SERAOGI v. PURNA UHANDRA PAL 

Cal. 73 
—S 95, Ses U. P, Agriculturists. Relief Act, 
- 1934, s. 33 684 


5. 96, O. XXN, r. 3—Decree—Deeree on 
adjudication and consent decree ~ Distinction— 
When can be set aside-— In case of consent decree, 
allegation of fraud, if essential, in suit to set it 
aside. 

A suit to set aside a decree passed on adjudica- 
tior does not lie unless the decres is attacked on 
the ground of fraud. But consent decrees stand on 
an entirely different footing. Such decrees derive 
their force primarily from the censent of the par- 
ties. If in fact no consent was given, or if the 
parties had not been consensus ad idem, or if con- 
sent of one was procured by Inisrepresentation, 
under inSueace or eoercicn, tks foundation c? the 
decree jssnaken, Li a party nas te ged rid of the 
decree, he car do sc ot any of 
which a saptracs can de avoided and this reljef he 
can also obtain in a sait. NIBARAN Guawpra Sa a 
p. MATILAL Buaya Cal. 561 

S. 100—Question of fact—Quzsiion whether 
> in given circumstances the cceupier of a house 
should be deemed to have abandoned it—Nature of. 

The question whether, in given circumstances, the 
occupier of a house-should be deemed to have 
abandoned itdepends upon the inference of ‘the 
pecupier a intention from the proved fects of a parti- 


` 
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cular case, and is not necessarily one offact Sano 
Sagal v. TILOK SINGH All, 205 
———88. 100, 101—No deed of partnership— 
Question of partnership is a legal inference to be 
drawn from proved facts and is a question of law, 
nder s. 5, Partnership Act, partnership is a 
legal relationship arising from contract, and when 
there is no deed of partnership setting out the 
terms of the contract, the question whether that 
legal relationship existed between the parties hag 
to be inferred, by consideration of the provisions 
of s. 6, Partnership Act, from the facts ag to the 
manner in which the business, in which the parties 
were concerned, was conducted and as to their re- 
lationship with one another in connection with that 
business. It is a legal conclusion to be drawn 
from the findings as to the simple facts, and the 
correct inference ba be drawn from the proved 
facts, as to the relationship of tha parties towards 
one another in the business, must be a matter of 
aw. : 3) 
The question whether the propor elect of the 
facts, hsld by the Judge on first appeal to have 
been proved, is to establish that there was a con- 
tract of partnership between the parties, je one of 
law Ma Sen s. Mauna Ba Huo fang, 1100 
— 5. 105 (1)—Appeal from order of remand~— 

Appellant urging that order for substitution was 

iregular—Point, if can be taken in such: appeal 

—Proper stage for raising the plea, 

here inan appeal against an order of remand 
it is urged that the lower Appellate Court had no 
jurisdiction tə entertain the appeal which had abat- 
ed and the order for substitution of names Was 
irregular : 

Held, that in view of s. 105 (1), Civil Procedare 
Code, these grounds were untenable in Jaw as no 
decree had been passed by the lower Appellate 
Court, and the proper stage to raise these grounds 
would be in appeal from the decree itself and not 
inthe appeal against the order of remand. ZAHOOR 
Musamman Kuan v., De. M.N, Da-Noronaa All. 730 
S, 109 (a) (0)—Sudgment on appellate side 

and final order on appeal—Difference between. 

There is a vast difference between an order 
made or a judgment passed on the appellate sida 
ofa Court and the final order passed ori, 
appeal. The latter may be included inthe former 
but the former is necessarily not the sameas the 
latter. Kris.n4 OHANDRA DEB v, RAJENDRA NARAYAN 
Beans Deo r Pat. 287 
ss. 109 (a) (c), 15—Order made in revision 

—Whether leave to appeal under cl. (a), s. 109 can 

be given—Held, case was not fit for leave to appeal 

to be given under ol. (C) also. 

Section 115, Civil Procedure Code, clearly distin- 
guishes between an order made under the revigional 
poweis of the Court and an order madeon appeal, 
It is true, that an order made under s. 115, Civil 
Procedure Code, may well be an order made on the 
appellate side of the Goust tutit by ne means 
follows that it is amorder on appeal. Consequent- 
ly, the High Court aas no jurisciction to give "eave 
fo appea_ to His Majesty in Coanesl onder 5. 109 a). 

Where the most that could be said with regard 
‘to an order passed on an application under O, XXI 
T. 100, Givil Procedurs Cece, was that -ha Court 
‘dia in facs enticipate = staze of affairs which 
would have obtained had the writ of delivery of 
possession been given eect to on behalf of the 
‘petitioner and another but it did not strictly come 
under r, 100 and the High Court in revision held 
that there was no ground for interference ; 

>» aa ` i a > 
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Held, that that would not entitle the High Oourt to 
hold that the case was of such importance that 
leave to appeal under s. 109, cl. (c), should be 
given. KRISANA CHANDRA Dep v. RAJENDRA NARAYAN 
BANI Dro Pat. 287 

s. 115. Sez Civil Procedure Code, 1908, 

O. XXI, r 58 1012 
$.115—Finding of fact—Factum of agree- 

ment If can be questioned in revision. 

Where the question is regarding the factum of the 
agreement, the matter is one of fact and the findings 
of the Courts below cannot be questioned in revision. 
MANIKKA MOOPPANAR v, PERIA MUNIYANDI PANDITAAN 

Mad. 31 
s.115—Jurisdiction, what is—Court deciding 
starting point of limitation—Order, if revisable— 

Test for applicability of cl. (c), s. 115—Decision 

as r starting point of limitation,, if falls within 

cl. (©. 

Jurisdiction is entirely independent of the man- 
ner of its exercise. The former involves the power 
to act at all, and is independent of the decision 
reached in the exercise of that power. The latter 
is confined to “the authority to act in the particu- 
lar way in which the Court does act.” The 
boundary between an error of judgment and the 
usurpation of power is this: the former is re- 
versible by an Appellate Court within a certain 
fixed time and is, therefore, only voidable, 
the latter is an absolute nullity. Where the 
Court has only decided the starting point of limita- 
tion, it isa matter which it has every power to do 
and the order is not, therefore, open to revision. 

Even cl. (e) of ss. 115, Civil Procedure Code, 
cannot be invoked “when the question of jurisdic- 
tion ig not involved"; or at least a question of pro- 
cedure for example, proceeding in the ubsence of a 
necessary party tothe suit. It must be something 
independent of the decision itself; an irregularity or 
illegality in the manner of arriving at it, not in the 
conclusion reached. A good working test would be 
if the decision had been the other way, would 
the illegality still be there? If not, the flaw 
must lie in the decision, and not in the manner 
in which it is reached. Consequently it would not 
be revisable. It is possible this test would not work 
in every caso. But where it does, it would be deci- 
sive. Where the only matter whicn can be said to 
relate to jurisdiction is the decision as to the nature 
of the suit, it is on: us a civil nature cognizable 
by the Court, then that decision, whether on the 
question of limitation, or the characier of the suit, 
or the starting point of limitation, is not revised 
under s. 115. DEVvIDAS v. NILKANTaRAO Nag. 848 
i s. 115— Lower Appellate Court deciding 

question of limitation wrongly —Inter ference in 

revision, whether proper. 

If the question of limitation has been wrongly 
decided by the lower Appellate Court, it has con- 
sidered and wrongly decided it. Section115 of the 
Code of Civil Procedure would not, in such cases, give 
the High Court the authority to iuterfere in revision. 
OnANDR Kanra Hazra v. RAJANI Kanta Das Cal.442 
——— §.115, O. IX, r.13—Summons duly served 

on defendant—Transfer of suit at defendant's 

instance—Absence on date fixed—Ex parte decree 

—Case restored on appeal— Revision—Held, inter- 

ference not justified. 

Tn a suit the defendant was duly served and at 
the defendant’s instance, the suit was transfered to 
another Court and a date was fixed fur hearing. 
At the hearing the defendant did not appear and 
the suit was decreed ex parte. The defendant appli- 
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ed under O. IX, r. 13, Oivil Procedure Code, to set 
aside the ex parte decreeo n the ground that he 
had no notice of the date fixed for hearing. The 
Munsif held that his gross negligence in not 
appearing could not be excused because of his 
reliance upon the wrong advice of his Pleader. On 
appeal by the defendant the District Judge found that 
there was sufficient ground for his non-attendance 
on the date which was not even fixed for the 
attendance of parties; and allowed the appeal and 
restored the suit. The plaintiff applied for revision 
urging that inasmuch as the Courts below did not 
merely decide the question of limitation wrongly but 
did not decide it at all, the case came under s. 115, 
Civil Procedure Code : 

Held, that interference was not 
action of the Munsif bore a close analogy to 
proceeding ex parte when the defendant is absent 
because the summons had not been served upon him. 
It was not unreasonable to treat the case as practi- 
cally one of non-service of summons on the defend- 
ant. KAPILESWAR MAJARANA v, ABDUL RAHMAN 

Pat. 854 
s. 115, O. XXI, rr 66, 63—Order under 

0. XXI, r. 60—Remedy of aggrieved party—High 

Court, when will interfere under s. 115. 

A party against whom an order under O. XXI, 
r. 63, Civil Procedure Code, is made has a 
special remedy by way of suit under r. 63, 
0. XXI, and it is a general principle that an 
application under s. 115 will not ordinarily be 
entertained when there is another certain and 
conclusive remedy open to the aggrieved party, and 
on this principle no application will be entertained 
to revise an order made under either rr. 60, 61 or 
r. 62, O. XXI, although no appeal lies from such 
order, unless it can be shown that the Judge who 
made the order has in making it failed to exercise 
the jurisdiction vested in him by rr. 58 to 62, 
O. XXI. Vepnat.i SINGH v. U Ba Din Rang. 608 


8.115 (a,(c)\—Wrong interpretation of 
Statute by lower Court and hence assuming jurisdic- 
tion—Order liable to be set aside under s. 115 (e). 
If a Court bya misinterpretation of the provisions 

of a statute assumes a jurisdiction in respect of a 

matter over which it would not have had jurisdic- 

tion if the statute had been rightly interpreted, the 
order made is one which is liable to be revised it 
not under cl. (a) to s. 115, Civil Procedure Code, at 
least under cl. (0) of the said section, CnanDULaL 
SERAOGI v. PURNA Cuanpra PAL Cal. 73 
s. 141, -SEE Succession Act, 1925, ss 299, 295 
334 


justified. The 














s. 144—‘Restitution’, meaning of. 

Section 144, Civil Procedure Code, has in view 
only the restoration of benefit consequential on the 
reversal of the decree, andunder the section only that 
party who had benefited by the wrong decree can be 
ordered to restore the benefit. K. ANANT ABRAM SING V. 
MARWADI THABA Ü, AND Mad. 379 


s.144— Reversal of decree—Property restored 
to wrong party, on reversal—A pplication by rightful 
party under s. 144—Matntainability. 

A instituted a suit for possession against B and 
C,C being the mortgagee in possession under B, and 
obtained a decree for possession and took delivery of 
possession. The decree was reversed on appeal and 
the properties were restored to B, though C being 
the mortgagee in possession was the rightful person 
entitled to possession C applied under s. l44 for 
restoration of possession against B: 

Held, that s. 144 did not contemplate an applica- 
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tion like the present one. K. ANANTHARAM SINGH vV. 

MARWADI THARA Oganp Mad. 379 

8. 145—‘Surety’ in s. 145, scope of—Supur- 
dar, tf Viable as surety. 

The word ‘surety’ in s. 145, Civil Procedure Code, 
is used in a wider sense and applies even to case 
where ‘there may be no undertaking for the payment 
of money. The supurdar is liable asa surety under 
s. 145, Civil Procedure Code. Genpa Mat v. SukaDar- 
BHAN LAL | All. 200 
—— 8. 145— Surety undertaking to satisfy 

liabililty of judgment-debtor —Decrée, if can be 

executed agatnst-him. < 

Where a surety Has by means of a statement made 
before the Court, undertaken to satisfy the liability 
of the judgmient-debtor, ‘a decree against the judg- 
ment-débtor can be executed against him. The fact 
that the‘hame of the eurety is not mentioned in the 
decree, does not matter. Pakkasa OHAND MAHAJAN 2. 











MADAN Trzataes, LTD. ‘Lah. 281 

— $. 149. Sze Civil Procedure Code, 1908, 

O. XXXIII, r.5 305 
= 8; 151. 

‘Sze Civil 'Procetlure Code, 1908, s. 47 802 


Sux Civil Procedure Code, 1908, O. XLI, r. 23 
| 1085 
See Injunction . 16 
~'s. 151—8S. 151, if confers special jurisdiction 
—Inherént power ‘to pass orders against pèrsons 
not'‘parties'to suit, if exists. 

Section 151, Civil Procedure Code, does not confer 
any special jurisdiction on Civil Courts. It is merely 
8 saving clause which saves inlerent power of the 
Court which may exist independently of that section 
from being limited ‘by the provicions of the Code. 
Ordinarily there is no inherent power to pass 
orders against ‘persons who are not parties to the 
suit. GENDA MAL v. SUKHDARS JAN Lian All, 200 
—-— 0. 1, r. 3—Joinder of parties—Pérsons to be 

added as defendants, whether should be interested 

i all reliefs. 

The rules relating to joinder are based on the 
principles of avoiding multiplicity of suits not 
merely as involving waste of time and money but 
also possible conflict of decisions. It is not neces- 
sary to justify the addition of a defendant that he 
should be interested in all reliefs or questions 
arising between the ‘plaintiff and the other defend- 
ants. ANJANEYA SASTRI V, KoruaNDAPANI OukTTIAR 

y sa Mad. 615 

0. |, fr. 10. Seg Civil Procedure Code, 1908, 
O. XXXIV, r. 1 1009 
—~O. Il, r, 2—Omission to include an item of 
property owing. to ignorance of the existence of 
such property—Fresh suit for. recovery of such 

stem — Maintainability—Scope of 0. II, r.-2. 

To constitute an omission to sue within the mean- 
ing of O. II, r. 2, Civil Procedure Code, it is necessary 
that the claim must have been known to the. plaintiff 
at the time of the institution of the suit. Further, 
actual knowledge of the claim is necessary to bar the 
relief and not con’tructive knowledge. 

Where in a suit by a next friend for recovery of 
property on behalfof aminor a survey number was 
omitted from the ‘plaintas the next friend’ was 
unaware of the existence ofthat survey number 
though he might have by proper enquiry made him- 
self-aware of its existence : 

| Held, thata fresh suit for récovery of that survey 
number was ‘not barred ùnder O. II, r. 2, Civil Pro- 
cedure’ Code. Tnorapanne “BARVABHATLA VENKATA 
CaaNDIkaMBa v. Kanata INDRAKANTI VIswaNADHAM- 


MAYYA Mad, 717 
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O. Hl, r. 4— Power-of-attorney — Formal 
defects, if and when material. 

Where the Vakil is actually intended by a party 
to act om his behalf and does so act, formal defects 
in the vakalatnama such as allowing to remain 
another Vakil's name therein, are’of no importance. 
Ram SARUP?. B AGWATI PRASAD All. 725 

— 0. IV, rr.1, 4. Ser Civil Procedure Code, 

1908, s. 26 442- 
—— 0. V, r. 20— Substituted service— Afidavit 

of process-server that he was unable to find party 

and affixed summons on his residence—Whether 
shifts onus to party to prove he was not properly 
` served—Hvidence—Onus. i 

The affidavit or statement on solemn affirmation of 
the process server that he had been unable to find 
the party and had effected service by affixing the 
summons on his residence, is legal evidence which 
at least shifts the onus to the party to prove that he 
was'not properly served. Kanuaya DAL v. KISHORE 
C. AND | Lah. 790 
O. VI, r.17- Amendment of plaint— Prayer 
for amendmerit~Claim barred on-date of prayer— 
Amendment can be allowed. 773 


-—O.VI, r. 18— Failure to amend 
merely loss of right to amend. 

Under O. VI, Civil Procedure Code, failure to 
amend merely involves lose of right to amend and, 
therefore, not;to the determination of the suit as ex- 
pressed in the original plaint. Feroz Snas v. KALU 
Ram Pesh. 1.81 


= O.VIIl, r. 5—Deéfendant not putting any 
pleading —Whetheér bound by allegationsin plaint. 
Order VIII, r. 5, Civil Procedure Code, provides 
that every allegation in the plaint, if not denied 
specifically or by'necessary implication, or stated to 
be not admitted in'the pleading of the defendant, 
shall betaken to'be admitted, except as against a 
pérson under disability. Ifthere is no pleading “of 
the defendant, it can contain no ‘denial or non-ad- 
mission and he is bound by all ‘the allegations in 








involves 








the plaint. SHRIRAM SURAJMAL V. SuRIRAM JHUNJHUN- 
WALLA om. 18.9' (a) 
——— 0., rr. 8,9. Sze Civil rrocedure Oode, 

1908, O. XVII, r. 2, Expl. 1059 





: O. IX, r.’9. 

ss. 299, 295 
O. IK, r. 9—Re-opening, when mandatory. 

Where sufficient cause is shown, re-opening is man- 
datory under O. IX, r. 9, and where sufficient cause 
is not shown re-Opéning is a matter of discretion. 
P. K. P. R. M. Riman C.etryarv. K.A. P. ARUNA- 
OLALAM Ü KETTYÅR Rang 236 (b) 
: O. 1X, r. 9— Restoration of suit ‘dismissed for 

default—Matters to be considered. . 

In deciding whether a suit: dismissed for default 
should be restored under O. IX, r. 9, Civil Procedure 
Code, what has really to be considered is whether 
the party wasreally trying to appear on the date 
fixed for the case, and ifhe honestly intended to 
be represented in his own stupid way and not being 
guilty of anything in the way of misconduct or‘gross 
negligence, then he should not b deprived of hig 
chance of being heard. P. K. P. R. M. Raman 
Oanttyar v. K. A. P. ARUNACHALAM OsBTTYAR _ 

Rang. 236 (b) 
— O. IK, r. 13. 


See Civil Procedtire Odde, 1908, s. 115 854 
See Civil Procedure Code, 1908, O. XVII, r. 2 


541 
Ser Civil Procéduie-Code, 1908, O. XVII, rr. ae os 


See Succession ‘Act, 
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——-0. IX, r. 18—Application to set aside ex 
parte decree on ground that applicant was not duly 
served—A pplication beyond limitation—Burden of 
proving want of knowledge of decree within period 
of limitation—Practice— Rule of justice, equity 
and good conscience, whether can override rule of 
limitation, 

The judgment-debtor applied that the ex parte 
decree might be set aside under O. IX, r. 13, on the 
ground that he had not been properly served with 
the summons. ‘The application was filed more than 
30 days fromthe date of the decree. The opposite 
party raised, among other objections, the quastion of 
limitation, The Judge recorded some evidence and 
without touching on the question of limitation stated: 
‘Iconsider it justifiable in the interest of justice, 
equity and good conscience that the applicant be 
given a chance to contest the suit’ : 

Held, that justice, equity and good conscience 
cannot be invoked to overrule the law of limitation 
and the order of the Judge could not be sustained. 

Held, also, that the burden.of proving want of 
knowledge of the decree within 30 days was upon the 
applicant. JAGADAMBA PANDIT v. NARESa PANDEY 

Rang. 286 

0, IK, tr. 13—Provinctal Insolvency Act (V 
of 1920), s. 75 (3)—Order refusing to set aside ex 
parte order of adjudication in appeal, whether 
appealable, 

An order refusing to set aside an ex parte decree 
in appeal isnot a proceeding in the appeal itself 
and, therefore,an order refusing to set aside an 
ex parte order of adjudication made by a District 
Judge on appeal from an order made by a Subor- 
dinate Judge, is appealable under s.75(3) of the 
Provincial Insolvency Act read with O. IX, r. 13, 
Civil Procedure Code BANAKAR BASAPPA v. HANSJI 
GULABOHAND FIRM Mad. 959 
O. XVil,r. 2, Expl, O. IX,.rr. 8, 9—Dis- 

missal of suit where Expl, to O. XVII, r. 2 applies 

—Suit, if tobe deemed to be decided on merits— 

Remedy of aggrieved party— Appeal not filed— 

Application under O. IX, r. 9, granted—Revision 

—Interference, when proper, 

Where the explanation to O. XVII,r 2, Civil Pro- 
cedure Code, applies,the Court which dismisses 
a suit or passes a decree ex parte must be deemed 
‘to have been deciding the matter upon its merits 
and not acting merély under the provisionsof O. IX, 
1/9, A Court which passes an order which is substan- 
‘tially an order upon the merits cannot take away 
the aggrieved party's right of appeal as against a 
decree merely by purporting to act under some rule 
or order of:the Code of Civil Procedure and to pass 
an order which is not subject to appeal. 

Where the. plaintiff's suit has been wrongly dis- 
‘missed for défault under O. TX r. 8, Oivil Procedure 
Code and instead of filing an appeal, he files an 
application under O. IK, r.-9, and it is granted, 
and the opposite parties go in revision, if the 
result of interference would be that the plaintiff 
would file an appeal against the order of the trial 
Court dismissing his suit and would ask for ip- 
-dulgence under ‘the provisions of s.5, Limitation Act, 
andit is by no means certain that he would 
not succeed and that the matter would not be 
re-opened, then it would not be consonant with 
principles of justice to interfere in revision in such a 
cage, JAFRIBEGAM v. ASGHAR ALI Kuan All. 1059 
O. XVII, r. 2, O. IX, r.13—Mere filing of 
list of witnesses before case has been called— 
Whether amounts to appearance. within meaning of 
Explanation to 0O. XVII, r. 2. 
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The explanation added to O, XVII, r. 2, Civil 
Procedure Code, implies that at the time when 
the case is called on for hearing, if either 
party is present or is represented in Court by 
an agent or Pleader, then he has not failed to 
appear, but if at that time neither he is present 
nor he is represented in Court by an agent or Plen- 
der he has failed to appear. The mere fact that at 
an earlier stage something almost mechanical was 
done by a Pleader on his behalf before the 
cass was called on for hearing cannot amount 
to either an appearance or being represented 
in Court by an agent or Pleader at the time when 
the case is called on for hearing. The mere filing 
of a list of witnesses before the case has been call- 
ed onfor hearing does not amount to an appearance 
within the meaning of the explanation to O. XVII, 
r. 2, BHAJAN SINGH v. PREM NARAIN All. 541 
O. XVII, rr. 2, 3, O. IX, r. 13—Case fixed 

for final disposal—Adjournment granted—Counsel 

applying on ground of illness on next date— 

Witnesses summoned — Case disposed of on merits 

—Application for restoration, if lies—Revision, 

maintainability of — Legal practitioner stating 

merely, ‘no instruction'—Propricty of. 

The plaintiff in a suit applied for adjournment of 
the date fixed for final disposal of a caseon account 
of his son's wedding and the application was granted. 
On the adjourned date, one of his Counsel appeared 
in Court and movedan application for further ad- 
journment on the ground of a medical certificate 
stating that his client was ill and had been ill for 
5 or 6 days and would be ill for a further 10 days. 
‘There was also the question of the witnesses who 
had been summoned for that date. A large number 
of witnesses had been summoned The Counselstated 
that he did not know whether these witnesses had 
attended or not and that he had no instructions 
except to move for adjournment, The Court passed 
the order that the case must proceed under O. XVII, 
r. 3,and that if Counse. desired, the evidence of the 
plaintiff could‘be taken on commission. Counsel, 
however, did not take any further steps in the case, 
The Court passed a decree disposing ofthe suit on 
merits, Inthe High Court it was argued that the 
case should be treated as one of dismissal for default 
of appearance and therefore ‘that an appeal would 
lie against the order refusing restoration under 
Ò. IK, r. 13: we i 

Held, that the case came within O.XVII,r. 3, and 
was not a case of default under O. XVII, r. 2, and 
hence no application ‘lay for restoration und there 
could be no first appeal or revision to the High 
Court. f 
| i for Counsel either in the-High Court 
Ti ig Dot propa state to the Court 
that they have no instructions. Qounsel should 
clearly specify what is the reason of their failing to 





proceed with the case. Itmay be that they have 
‘not received their fee ; it may be that their instruc- 
tions have been withdrawn or it may be some other 


reason. But whatever the reason is Counsel should 
clearly state it to the Court. LAOH.MI NARAIN v. 





All, 927 

Saanen ix, r.12. See Civil Procedure Code, 
1908, s. 2 N 670 
———O. XXI, r. 2. Sze Civil Procedure Code, 
1908, s. 68 9 
LO. XXI, r. 2 — Actual payment, whether 





necessa or valid adjustment. 

It is ot Fii that there should be an actual 
payment in order to constitute a valid adjustment 
within the meaning of O.XXI, r. 2, SHANKAR 
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ATMARAM Want vy. Kesuay Govinp TaMBULKAR 
Bom. 9 
— O. XXI, r.2— Court thinking that amount 
certified by decree-holder was less than what was 
actually paid—Court, if can hold enquiry. 

Although there is no specific provision in the Civil 
Procedure Code, for an inquiry, when the materials 
put before the Court by the decree-holder are such 
as to put the Court on notice that there isa dispute 
between the parties as to whether the amount certi- 
fied is less than the amount which had been actually 
paid, there is no positive illegality in the action of 
the Court in giving notice to the judgment-debtor 
and going into thoe matters and enquire as to whe- 
ther more has heen paid than that which the decree- 
holder certifies, PAPARAJU VEBRAGHAVAYYA v. ATLURI 
VENKATA LAKS: MAYYA Mad. 434 (a) 
O. XXI, r 2 — Execution— Decree-holder 

agreeingthatif judgment-debtor transfers some land 

and pays certain sum he would regard decree as 
fully satisfied— Neither land transferred nor 

payment made—Held, no adjustment within r. 2. 

Held, that the adjustment alleged by the judg- 
ment-debtor in the present: application, appeared 
definitely to be one in which the decree-holder agreed, 
if the judgment-debtor transferred 44 acres of land 
and paid Rs. €00, the decree would be regarded as 
fully adjusted; but the judgment-debtor admitted 
that he has not yet transferred the land nor has he 
yet paid anything, so the adjustment which it was 
sought to prove was not an adjustment at all within 
the meaning of r. 2 of O. XXI, Civil Procedure Code. 
It was nothing more than a promise to cancel the 
decree if the judgment-debtor shall have done some- 
thing in the future. S.T. R.M. Cuerryar FIRM v. 
ANDATHAL Rang. 106 
O. XXI, r.5—Procedure under, not strictly 

followed—Proceedings of transferee Court, if a 

nullity. 

There is no provision in the Code of Civil Proce- 
dure justifying the view that if the mode of transfer 
laid down in O. XXI, r. 5, Civil Procedure Code, 
is not strictly followed the proceedings of the Court 
to which the decree had been transferred must of 
necessity be without jurisdiction and become a 
nullity. CHETAN LAL Vv, JAGAT PRASAD Lah. 917 
O. KAI, r. 22 1) (a)— Amendment of 0. XXI, 

r. 22 (1) (a), by Rangoon High Court—Application 

for execution within time—Notice, if necessary. 

Sub-rule (1) (a), r. 22, O. XXI, Civil Procedure 
Code, has been amended by Rangoon High Court. 
The words “ one year,” as used therein, have been 
ċhanged to “ three years.” That being so, notice 














shall be iseued not afterthe expiry of one year 
but after the expiry of three years from the date 
of the decree or from the dateon which the last 


order was made against the judgment-debtor, 

Where, therefore, application for execution is made 

within three years it is not necessary to issue notice, 

Tan Kyin HIN v. At MED JAMAL Rang. 459 

O. XXI, Fr 30—Property purchased, relying on 
false representations made by Bailiff—Sale, when to 
be set aside. 

Where a person was not aware of the sale pro- 
clamation or the conditions of sale and he asked 
the Bailiff who was cairying through the sale what 
was going on, and the Bailiff made certain false re- 
presentations asto the nature and interest put to 
sale and hé purchased the property relying upon those 
representations, the sale must be set aside. 

But held, that where on the evidence it is found 
that he did not buy the property relying upon the 
Bailii's representation that the entire plot of land 
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and buildings were being sold, and in an application 
to sət aside the sale, nothing was said about his hav- 
ing misled into purchasing this property by reason of 
anything that the Bailiff had said, he cannot 
succeed in a suit based upon the alleged mis-state- 
ments. MaMa Gare v. MAUNG Ba Rang. 202 
O. KAI, r. 32—Decree granting injunctton— 

Mode of enforcement— Application for issuing 

notice or order on defendant embodying terms of 

decree—Maintainability. 

The successful plaintiff in a suitfor injunction is 
not entitled to apply to the Court to issue a notice 
or order embodying the terms of the decree and have 
it served on the defendants in a case where the 
decree itself was passed in the presence of the de- 
fendants, though the Court may have inherent power 
to issue such a notice or order where the circum- 
stances require it. The only method by which the 
plaintiff can enforce the injunction is what is found 
in O. XXI, r. 32, Civil Procedure Code, that is, to 
say to punish.the disobedient defendant by detain- 
ing him in prison or by attachment of his property 
or by both. RAYI Raneayya NAIDU v. RAYI SUBBAYYA 
NAIDU Mad. 668 
-O. XXI, r. 35. See Penal Code, 1860, s. 323 

99 











O.XXI, rr. 38, 57—Decree directing property 
to be considered under mortgage and judgment- 
debtor prevented from alienating it—Attachment 
before sale, if necessary. 

Where a decree directs that certain property 
should be-deemed to be under mortgage and that 
the judgment-debtor would not be entitled to 
alienate it, it is unnecessary that the property should 
be attached before being brought to sale in execu- 
tion of the decree. MATAB Mar-Jinpa San v. 
Darya Ram GURANDITTA SURAM Ram Karam Onanp 

Lah. 140 
—O. XXI, r. 50—Decree against limited 

liability company — Order under O. XXI, r. 50, 

if can be made against share-holders. 

No order under O. XXI, r. 50, Civil Procedure 
Code, could be passed making the share- 
holde1s liable when the decree is against a 
limited liability company, and where such an 
order is passed the order must be deemed to bea 
nullity and must be ignored by the Court. Nisan 
OHAND v. Firm KLARAK Sinee-Sunpar BINGA 

Lah, 513 
~ O. XXI, r. 50 (2)—Application for leave to 
execute decree against partner — Limitation — 

Limitation Act (IX of 1908), Sch. I, Art. 182. 

An application for leave to execute a decree against 
a partner under O XXI, r. 50 (2), Civil Procedure 
Code, falls under Art. 102, Limitation Act, and not 
under Art. 181. The purpose of O. XXI, r. 50 (2), 
is to allow opportunity to a partner who hasbeen 
sued in the firm’s name to appear and dispute his 
liability, but all this is but part cf the procedure of 
executing the decree against the firm. It isan ap- 
plicationin execution and can be made atany time 
during which the decree remains capable of being 
executed. A decree holder can apply for execution 
against an individual partner obtaining leave if 
necessary, even if more than three years have passed 
since the passing of the decree, provided always exe- 
cution is not barred in any other way. Firm Kisuin- 
ORAND BUTAMAL v, Firm DHANIRAM JAMNADAS 

Sind1011 

O. XXI, r. 50 (2)—Leave to execute against 

individual partner — Question of leave is to be 

decided by Court passing decree. |. 

The Court to decide whether leave to executea 
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decree against an individual p:rtner within the pro- 
visions of sub-r. (2), r. 50, O. XXI, Civil Procedure 
Code, should be granted is the Court which passed 
the decree. Firm KISAINGHAND BUTAMAL 9. FIRM 
DHANIRAM JAMNADAS Sind 1011 


O WNI, rr. 54, 58—Attachment in pursuance 
of personal decree—Obdjection by judgment-debtor as 
trustee of property—Authortty of Counsel tn his 
personal capacity—Whether can be challenged. 
Where in execution ofa personal decree against 

® person as an heir according to the law governing 

the party, an objection to attachment is filed in his 
capacity as trustee of the property, it is not open to 
him in his capacity as trustee to question the 
authority of the Pleader whom he had employed in 
his personal capacity in the suit. The trustee of 
the property under attachment cannot question the 
authority of Counsel for the legal owner thereof to 
consent to the original attachment. NAYASHA KuRsoon 

Bre Bee v B. P. S.T, R. M. Cuzrryar FIRM 

Rang.1044 
O. XXI, rr 54, 58—Attachment — Single 
parcel of land with buildings sought to be attached 

—Copy of order affized on building—Sufficiency of. 

When a single parcel of land with the buildings 
thereon is to be attached, the attachment is validly 
made, within the terms of sub-r. (2) of r. 54, 
O. XXI, Civil Procedure Code, if a cupy of the 
order of attachment is affixed on some one 
part of the property. This one part need not 
necessarily bea building at all, as long as it isa 
conspicuous part. Ifa copy of theorder is affixed on 
one of the buildings, then that copy ofthe order 
‘will be sufficient to include in the attachment all the 
buildings standing upon the land attached. Nayasna 
Kursoon Bez Bzr v. S. P. B. T. R M. OgeTTYAR Fira 

< Rang. 1044 

O. XXI, rr. 54, 58—Issue of prohibitory 
order under r. 54 (1)—Whether includes service of 
copy of order on judgment-debtor. 

The issue ofa prohibitory order under O. XXI, 
t. 54 (2), Civil Procedure Code, does not include 
the service of a copy of the order on the judg- 
ment-debtor or defendant, as the case may be. 
All that is required under r, 54 is the making 
of a prohibitory order by the Court, after the pro- 
per procedure has been followed, and then the 
proclamation of that order in the manner laid down 
in sub-r. (2). NAYASHA Kursoon Bre Bes v. 8. P.S, 
T. R. M. O. ETIYAR FIRM Rang.1044 


——— O. XXI,r. 55 (2) (b) as amended by Oudh 
Chief Court, s. 73—0. XXI, r. 55 (2) (b), scope 
of—Attachment, whether enures for benefit of those 
who may apply for execution by rateable distribu- 
tion of assets in future. 

Rule 55 (2) (b), O. XXI, Civil Procedure Code, as 
amended by Oudh Chief Gourt undoubtedly means 
that unless along with the decree of the attaching 
creditor, the decree of an applicant for .ateable 
distribution is also satisfied, the attachment shall not 
be deemed to be withdrawn. In other. words, the 
meaning is that the original attachment shall enure 
for the benefit of the decree-holder who has applied 
for rateable distribution of assets under s. 73 of the 
Code of Civil Procedure. This, however, does not 
and cannot mean that the attachment will enure for 
the benefit even uf those who may apply for execu- 
tion by rateable distribution of assets in future. 
The words ‘notice of which has been sent to the 
sale officer under sub-r. (1)' clearly show that r. 55 
(2) can be availed of only by those decree-holders 
who have applied for rateable distribution prior to 
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the satisfaction of the decree. THAKUR Bismouan 
Sines v. JAGAT BAHADUR SINGH Oudh 1031 
——— 0O XXI,rr. 58 to62—Application under 

r. 58 for removal of attachment on ground that 

property attached belongs to applicant—Court's 

duty to decide the nature of title. 

In some cases the decision of the question whe- 
ther the person in possession of the attached prop- 
erty ig in possession on hisown account oron ac- 
count of the judgment-debtor depends upon a con- 
sideration of the title to the property, and, there- 
fore, in such cases it is necessary, even in & sum- 
mary enquiry under rr. 58 to 62, O. XXI, Civil 
Procedure Code, to decide what is the nature of the 
title, if any, of the person in possession. In failing 
to consider these questions, which are essential to 
the right decision of the application, the Judge 
fails to exercise a jurisdiction vested in him. 
Vepnary Sina . v. U Ba Din Rang. 608 

O. XXI, r. 58,8. 115—Company in liquida- 
tion instituting execution proceedings — W hether 
can rely on s. 171, Companies Act (VII of 1913), to 
debar persons from objecting under r. 58—Refusal 

n entertain objections— Revision, maintainability 
of: 
It is most inequitable that a company in liquida- 
tion should institute execution proceedings and rely 
upon 3. 171, Compensation Act, to debar persons from 
defending their property in those execution pro- 
ceedings. Objections under O. XXI, r. 58, can be 
raised duringsuch proceedings and refusal to enter- 
tain them on the ground that the objectors have not 
obtsined leave of the executing Court, constitutes a 
failure to exercise jurisdiction vested in it by law. 
ZAMRUT V. PEOPLES BANK oF NORTAERN INDIA 
Peshk. 1012 
0. XXI, r. 58,5. 115—Remedy by way of 
objection under O. XXI, r. 58, refused—Whether 
ground for revision, 

A refusal of the summary remedy provided by the 
Legislature under O. XXI, r. 58, Civil Procedure 
Code, in lieu of suit is one which may legitimately 
be considered in revision ZAMRUT v. PEOPLES Bank 














OF NORTHERN INDIA Pesh. 1012 
O.XXI,r. 63. Sze Transfer of Property 

Act, 1882, s. 53 ; 153 
O. XXI, rr. 66, 63. Ser Civil Procedure 

Code, 1908, s. 115 608 
—O. XXI, r. 84. Sze Civil Procedure Code, 

1908, 8, 73 568 


O. XXI, rr. 89, 2—Payment of amount 
specified in sale proclamation under r. 89—W he- 
ther same as adjustment of decretal amount out of 
Court. 

The payment of the amount specified in the sale 
proclamation which is a necessary condition under 
r. 89, O. XXI, is a different thing from the payment 
or adjustment of the decretal amount out of Court 
which is contemplated by O. XXI, r, 2. The latter 
comes at a stage of the proceeding before the 
interests of a third auction-purchaser have super- 
vened. JOTISH OasNDRA GHOSE v. BIRESWAR HALDAR or 
BHATPARA Cai. 210 
—O. XXI, rr, 89, 92—Cash deposit is necessary 

when nothing is due to decree-holder by reason of 

payment since proclamation. 

There is no express provision which requires the 
jadgment-debtor to make a payment to decree-holder 
through Court. 

It is not, therefore, necessary that in every case 
there mast bs acash deposit of the amount specified 
inthe proclamation sale. Where in fact there is no 
amount due at the time of the application by reason 
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ifthe previous payments since the date of the pro- 

clamation, no deposit is necessary. JoTisa CHANDRA 

Guosz v. BIRESWAR HALDAR OF BHATPARA Cal, 210 

O. KAI rr. 89, 92—Payments which: can be 
deducted when deposit under r. 89 is made, whether 
should be made from date of sale. 

While the application under r. 89, O. XXI, Civil 
Procedure Code, is at a stage subsequent to the 
sale, it is necessary that it should be made before 
the confirmation of sale under r. 92. But it is not 
expressly laid down nor does it follow, thatthe 
payments to the decree-holder, which it is permissi- 
ble to deduct before deposit, must be made before 
the date ofthe sale. The payment must be made 
in cash, this is contemplated by the rule, but the 
amount which may since the date of the proclama- 
tion of the sale have been received by the decree- 
holder is allowed to be deducted and it is conceiv- 
able that in a particular case the entire amount has 
been so received, in which casethe balance to be 
deposited in Court will be nil. The amount which 
may thus bededucted must have been received by 
the decree-holder. This is a question of fact which 
has got to be found by the Court and it is open to 
the Court to accept an admission by the decree- 
holder himself. JOTISH CHANDRA Guosk v. BIRESWAR 
HALDAR o} BHATPARA Cal.210 

—O. XXI, rr. 90, 91— Auction-purchaser; 
whether person whose interests are “affected by the 
sale.” 

An auction-purchaser is not a person whose in- 
terests are affected by the sale as his rights come 
into existence after the sale and his case comes 
under O. XXI, r. 91. The expression “affected by 
the sale” in O, XXI, r. 90, Civil Procedure Code, 
means affected by reason of the property being sold, 
that is, by reason of the fact that a person has 
interest in the property which would be affected if 
it is sold. BALKRISANA VAMAN KHARKAR v. SAKNARAM 
HABAJI MESTRY Bom. 644 
— — O. XXI, r. 117 (added by Allahabad High 

Court)—R. 117, scope of —Supurdar’s responsibility, 

nature and extent of. 

Under O. KAI, r. 117, Civil Procedure Code, 
added by the Allahabad High Couit, when live- 
stock is attached in execution vf a decree, it shall 
ordinarily be left at the place where the attach- 
ment is made either in custody of the judgment- 
debtor on his furnishing security, or in ‘that of 
some landholder or other respectable person 
willing to undertake the esponsibility of its 
- custody and to produce it when required by the 
Court. So far as other movable properties are con- 
cerned, the attaching officer subject to the approval 
of the Court has to make such arrangements as may 
be most convenient and economical. The supurdar 
takes charge of the property as if it had belonged to 
the defendant judgment-debtor and had been attach- 
ed by the Court and had been entrusted to him for 
safe custody on the distinct understanding that he 
had to restore it or pay its price whenever called 
upon by thé Court or the Court Amin. It is no 
-business of the custodian to decide for himself whe- 
ther the attachment has ceased or that the execution 
proceeding is etruck off, or whether the property 

elonged tothe judgment-debtor or to the objector 
who had put forward his claim. His responsibility 
arises under the written undertaking given by him 
as well as under O. XXI, and he cannot exonérate 
himself from the liability imposed on him oh the 
ground that he in good faith handed over the prop- 
elty to a third person. GENDA MaL v. SuK..DARSHAN 
Lau All. 200 
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—— O. XXII, r.4—Defendant sued as executor 
—On his death estate devolves on residuary legatee 
—He not brought on record within time —Suit 
abates. 

Where the defendant is sued as executor, on his 
death, the estate of the testator devolves on the resi- 
duary legatee and if he is not brought on record 
within the period of limitation, under O. XXII, r. 4 
(3), the suit abates. KALIDAS CaaNnpRav. JUGAL 
Kıīsgors Durr Cal. 197 
OO, KAU, rr. 5, 6—Tenants-in-common—Jat 

brothers tenants-in-common — One transferring 

property—Suit for possession by others—One dying 
during pendency—Legal representative not brought 
on record—Suit, whether abates as whole. 

The rule of joint ownership and survivorship, 
as understood by the Benares School of Hindu Law, 
does not apply to Jat agriculturists. They enjoy 
family property as tenancy in common, The brothers 
hold their shares separately and their shares are 
capable of separation and division and, therefore, 
where, one of five Jat brothers transfers certuin 
property and the other brothers institute a suit for 
its possession and during pendency of the suit one of 
them dies but his legal representatives are not 
brought on record, the suit abates only as regards the 
share of the deceased only and not asa whole. Krar 
SINGA v. CHANDA SINGH Lah. 971 
--O, XXII, r.6. Ser Oivil Procedure Code, 

1908, s. 2 67.0 
——— 0O. XXIl, r 6—Local inspection between dates 

of last hearing and judgment—Judgment making 

reference to local inspection—Suit does not conclude 
on that date. 

Where between the last date of hearing and the 
date on which the judgment was pronounced, the 
Court made a local inspection of the site in the suit 
and a reference to it was madé in the judgment : 

Held, that it could not be said thatthe hearing of 
the suit concluded on that date of hearing within the 
meaning of O. XXII, r. 6. Kaur SINGH v. (HANDA 
SING I Lah. 971 
-O. XXII, r.10 (1)—Assignment of interest 

pending suit—Application by assignee to-be brought 

on record—Discretion of Court:to reject application 
on ground of great delay. 

The Court has full discretion to allow or disallow 
an application under O. XXII, r. 10 (1), Civil Pro- 
cedure Code, to bring a person as party toa suit in 
place of another. 

Where there was a delay of about -9 years in mak- 
ing the application, their Lordships held that the 
application was rightly rejected. Raanunats Dass 
HARAKOHAND v. PURUSHOTHAM Dass Mad.845 
O. XXII, rr. 11, 3,4, 8—Appeal from order 

in execution—Respondent dying. during pendency— 

Appeal, if abates. 

The words “proceedings in execution” in O. XXII, 
r. 12, Civil Procedure Code mean proceedings 
provided for in Part II and O. XXI of ‘the 
Code, that is, they are proceedings in the 
Court which passed the decree or in the 
Court to which the decree has been sent for 
execution. An Appellate Court may have to 
consider the propriety of the orders passed by these 
Courts but the proceedings in the Appellate Court 
cannot properly ‘be described as ‘proceedings in 
execution. They are separate proceedings, merely 
testing the validity of the order made by ‘the exe- 
cuting Court, 

As no distinction has been drawn in the Civil 
Procedure Code, between appeals in execution mat- 
ters and appeals generally, and as the provision 
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of r. |, of O., XXI, Civil Procedure Code, is 
without qualification or exception, rr. 3, 4and 8 
of the Order apply to sppeals in execution matters. 
That is, an appeal from anorder passed in execu- 
tion cannot be held to be a mere continuation of 
the execution proceedings as, to hold this to be the 
case, would be going against the Code of Civil 
Procedure and its design. 

Consequently, an appeal from an order in execution 
abates in toto where the deceased respondent's 
interest is not divisible from the rest and the 
right to sue doesnot survive against the surviving 
respondents alone andthe legal representative of 
the deceased is not brought on record within 
time. OHEDA LAL v AIJAZ Hussain Lah, 605 


O. XXHI, r. 1—Suit by partners dismissed for 
want of registration as firm—Subsequent suit after 
registration — Maintainability — Partnership Act 
(IX of 1932), s. 69. 

Withdrawal of.a suit by-partners who have not 
been registered as a firm will not bar a suit 
filed on the same cause of action by the same per- 
sons after they have got'themselyes registered asa 
firm under the Partnership Act. In re ARUNAGIRI 
MUDALIAR Mad. 748 

O. XXIII, r. 1 (2)— Withdrawal of suit with 
permission to bring fresh one on payment of cost 
within specified time— Order not mentioning that 
suit will be dismissedif costs are not paid within 
time— Fresh suit jfiled—Costs paid after one year 
but before hearing—Such payment, held sufficient. 
‘Where the plaintifi was allowed to withdraw his 

suit with liberty to bring a ‘fresh one, on -payment 
of the costs within certain time, but the order did 
not specifically state that on default of payment of 
costs within time fixed, the suit will be dismissed 
and the plaintiff without paying such costs within 
time filed a fresh suit, but paid it a year afterwards 
just before the hearing : 

Held, that the non-payment within the specified 
time was no bar to the fresh suit and that. subse quent 
payment made was sufficient. 

Obiter—Where the payment of costs is made a 
condition precedent, whether a time limit for the 
payment is prescribed or not, the costs must be paid 
before the new suit is instituted, and the Court 
would have no jurisdiction to entertain the new suit 
in such acase, The matter being treated as one of 
jurisdiction, payment at a subsequent stage would 
not confer jurisdiction on. the Court and ro question 
of waiver by acceptance of thecosts by the defendant 
paid after the institution of the new suit or out of 
time can arise. The institution ofthe new suit without 
fulfilling the conditions is not merely an irregular, 
institution, ABDUL KHALEQUE ~v. SUSIL O.. ANDRA 
CHAUDA URY Cal. 603 


O. XXIII, r. 3—Parties agreeing to'adopt 
particular procedure for deciding suit—Estoppel 
against appeal from decree. 

When a'party invites the Court to adopt a pro- 
cedure which is not contemplated by the Code 
of Civil Procedure and is in fact a procedure 
extra cursum curive he cannot turn round and say 
that the Court is to blame. for adopting the very 
procedure which he invited the Oourt to follow. 
Even. if an agreement between the parties to adopt 
a particular procedure for deciding the svit, may 
not amount to an adjustment, the doctrine of estoppel 
may come in and prevent the unsuccessful paity 
from appealing against the decree. S.E. Maxupam 
Moysmmap v. T, V. MOHAMMAD ..SHEIK ABDUL ae i 

ad. 
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—-—-0. XXX, rr.1 to 10. See Partnership Act, 
1932, s. 4 806 

—— 0. XXX, r.. 9—Partner doing business with 
firm on his own behalf—Balance struck in favour 

` of firm after settling accounts—Suit by firm for 
balance, whether maintainable, 

The Civil Procedure Code docs not profess to lay 
down substantive law, but O. XXX, r. 9, implies 
that a suit by a firm againet one of itg partners or 
between firms having common partners would be 
maintainable in certain circumstances. An action for 
the balance of a settled account would not be re- 
strained merely because there are other unsettled 
accounts between the parties. The provisions of 
O. XXX, r. 9, Civil Procedure Code, provide that 
execution will not be taken without leave of the 
Court and the Court may order all accounts to be 
taken and give such directions as it considers just. 
Thie is sufficient to safeguard the defendant's inter- 
ests. Fazo Din, Guubam QADIR, AHMAD Bakusa & 
Oo. v. GuuLam RASUL Lah. 832 

O. XXXIII, r. 5—Cause of action, meaning of. 

Cause of action meansevery fact which it would be 
necessary for the plaintiff to prove, if traversed, in 
order to support his right tothe judgment of the 
Court. Ma Pwa v. TASUDUT Rang. 556 
O. XXXII, r. 5—Suit by Burmese Buddhist 

step-daughter for share of estate of mother— 

Allegation that mother and step-father were 

Burmese Buddhists—Necessity of. 

Where the Burmese Buddhist daughter ap- 
plies for permission to file a suit as pauper against 
her step-father for a share in the estate of her mother 
in order to succeed in her claim to a one-sixth share 
in the estate of her mother and her step-father the 
applicant must allege in her plaint that not only her 
mother was a Burman Buddhist at the time of her 
death but her step-father was and is a Burman 
Buddhist, for, if the step-father isa Muhammadan 
since birth, then it may be presuined that her mother 
embraced Muhammadaniem at the time of her 
marriage and her estate would go to her husband and 
not to the applicant. MaPwav. Tasupat 

` Rang. 556 
O. XXXIII, r, 5 (d)—Petition for leave to sue 

as pauper not showing cause of action — Petition 

must be rejected. 

The provisions of O. XXXIII, r. 5 (d), Civil Pro- 
cedure Code, are mandatory and declare that a 
petition for permission to sue as a pauper shall be 
rejected if the petition does not show a cause of 
action. YOUSIF ABID v. SECRETARY or STATE 

Sind 571 
--Q. XXXIII, rr, 5,7 (3), S. 149—Application 
for permission to sue as pauper—Rejection of, under 

0. XXXII, r.5—Applicant, if can be allowed 

to pay court-fee under s. 149— Rejection of 

application under O, XXXIII, r. 7 (3)—Court, if 
can allow payment of court-fee—Court, if can, after 
rejecting application, by subsequent separate order 
allow court-jee tobe paid under s. 149—0. XXXITI, 

r. 7, necessity for amendment of rule. 

Where an application for permission to sue as a 
pauper has been rejected under O. XXXIII, rv. 5, 
Civil Procedure Code, the Court can, under s. 149, 
Civil Procedure Uode, allow the applicant to pay the 
requisite court-fée and treat the application as a 
plaint, but if the Court has refused to allow the 
appl.cant to sue as a pauper under O. XXXIII, 
r. 7 (3, then the Court cannot, under 3,149, Civil 
Procedure Code, allow the applicant to pay the 
requisite court-fee and treal the application as a 
plaint. 
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After rejecting an application for permission to 
sue as a pauper, the Court cannot by a separate 
and subsequent order allow the applicant to pay the 
requisite court-fee under s. 149, Civil Procedure Code, 
and treat the application as a plaint. < 

Per Allsop, J.—A Court having once passed an 
order refusing to allow an applicant to sueas 2 
pauper may, after the proceedings have been „e7 
opened, exercise jurisdiction under s. 149, Civil 


P d Code. . 
Per Sulaiman, C. J. and Bennet, J.—Order XXXII, 
e 


r. 7, may well be amended so as to empower 
Gourt, Y hile refusing to allow the applicant to 
sue as a pauper, to grant him time to convert 
the application intoa plaint and pay the necessary 


- . B. AGWANT Kis..oRE 
court-fee. OHUNNA MAL v SO i 


O. XXXII, r. 9 (c)—Suit in forma pauperis 
— Mortgage of subject-matter n, dispute— Whether 
ground for dispaupering plaintiff. kN 
Where after leave had been given toa plaintiff to 
sue in forma pauperis bo agin Ps a mortgage over 
operties affected by the sulbi: |. 
nee that O. XXXII, r. 9 (c), Civil Prccedure 
Code, was not necessarily confined to, champertous 
agieements entered into by the plaintif but includ- 
ed all agieements by which another person obtained 
an interest in the subject-matter of the suit and the 
plaintiff could be digpaupered. VANGURI VEERA- 
RaG. ava Rao ~v. MIRJA NULLAPARAJU VENKATA- 
Narasima RAJU GARU Mad. 831 
O. XXXIII, rr. 10,12—Pauper suit com- 
promised out of Court, defendant paying plaintiff 
part amount claimed—Decree following on com- 
promise—Plaintiff directed to pay court-fees— 
Court-fees declared first charge on subject-matter 
of compromise—Plaintiff's failure to pay—Govern- 
ment taking out execution agatnst defendant— 
ality of. l | 
ae A en in forma pauperis was compromised, 
defendant agreeing to pay the plaintif d part oË 
the amount claimed, and on the sum being paid out 
of Court, the parties filed a petition of compromise 
and the suit was decreed in terms thereof, directing 
the plaintiff to pay the court-fees which was made 
a first charge on the subject-matter of the compro- 
mise, and on the plaintift’s failure to pay the court- 
fees, the Government filed an execution application 
against the defendant for recovery of the amount : 
Held, ihat the application Was migconceived and 
the defendant having paid the decretal amount could 
uot be called upon to pay the court-fee. SECRETARY oF 
Sraiz FoR INDIA IN COUNOIL V. BENGAL NAGPUR 


Cal. 264 

Co., LTD. x 
pasion "XXXIV r. 1. 5gs Letters Patent Bom), 
: i 51 








ada O. XXXIV, r. T—F alure to join every person 


interested in equity of redemption — Whether 

chante them a their Liability to pay moi tyaye 

tere is nothing in O. XXXIV, r. 1, Civil Pro- 
cedure Uode, to suppurt the contention that Wheie a 
mortgagee fails to Join every person interested in 
the equity of redemption as 2 party to the sult on 
lus mortgage, he loses his right against interest m 
the mortgaged pr-pery. All that that tule provides 
is that persons interested in the equivy ul ieuemp- 
tion shall be made parties toa mo.tguge sult. But 
the rule does not go fuither and lay duwn that 1 
any of them is not made a party to the suit he 13 
discharged from his habiliy to pay the mortgage 
debt, nor does it lay down that the subsequent sale 
held in execution ot a decree passed ın such a suit 
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does not affect the interest of a person who is not 
a party to it. BHAGWANDAS JIVANDAS v. RaDdAaKIS..IN 


LILOMAL Sind 69 

———O. XXXIV, r.1—Mortgage decree against 
manager—Effect. ` 
In the absence of any express provision in 


O. XXXIV, r. 1, Civil Pıocedure Code, there is no 
reason why a mortgage decree passed against the 
manager of a joint Hindu family or the auction 
sale held in execution of a decree passed against 
him should not have the same effect, whether he is 
sued as manager of the joint family or not. Where 
a member of a joint Hindu family is not made a 
party toa suit, on the mortgage, it is always open 
to the defendants who are parties to the suit or to 
a member of the family interested in the equity of 
redemption to compel the plaintiff to join such mem- 
ber as a co-defendant so as to enable him to protect 
his interests. If they fail to do so, it is again open 
to a member who is not a party to the suit to dis- 
pute in proper proceedings that the debt which forms 
the foundation of the decree, whether it be a simple 
or a Mortgage debt, and the subsequent Court auction 
held in execution of that decree is not binding upon 
him; and then it isfor the Court to decide whether 
the debt ig binding upon him or not. But to go 
further than that and to hold that the mere failure 
of a creditor to implead every person ‘interested in 
the equity of redemption ipso facto amounts to a 
release ot the share in the property of the person 
who is not so joined is not only not warranted by 
law but can only lead to disastrous results. In this 
connection it must be remembered that r, 1, O. XXXIV, 
is a rule of procedure, and does not purport to deal 
with eubstantive rights of parties or to the extin- 
guishment of euch rights. BaAGWANDAS JIVANDAS vV. 
AADHAKISHIN LILOMAL Sind 69 


—— 0O. XXXIV, r.1—Mortgage—Suit on subsequent 
mortgage—Prior mortgagee joined as party—No 
objection—Adducing evidence on issues framed— 
Court, if can decide matters raised un suit. 

It is clear from the wording of r. 1, O. XXXIV, 
Civil Procedure Code, that a Court has jurisdiction 
to decide matters raised ina suit on the contention 
of a prior mortgagee, being jomed as a party to the 
suit. Where the prior mortgagee, on being joined 
as a party ina suit on subsequent mortgage makes 
no objection to the issuesframed by the Vourt, and, 
on the contrary, accepts them and offers evidence in 
his behalf and it cannot be said that owing t> the 
method in which the issues were raised an. tried 
the parties have not had a fair trialeach party having 
the fulless opportunity ofadducing evidence as it 
wished, su that the merits of the case have not been 
affected by the introduction of these issues, the Court 
has jurisaivtion to try the issues framed. Having 
assumed the rule of being a proper and necessary 
party, defendant having pleadea he cannot, alter 
being cast in the suit, change front, and insist that 
eror occurred in making him a party. LEDI- 
PITAKA ASSOOLATION v. Macna PoTuwe kang. 445 


- O. XXXIV, 1. 1, 0. |, r. 10— Judgment- 
creditor getting Hecviver appotnted— Whether 
necessary party to mortgage surt against judgment- 
creditor—Uourt, if has power to add him as purty. 
A judgment-creditor who has obtained an order 

fora Keceiver in executiva for holding the property 

of the judgment-debtor hus no interest or charge in 
the property and is not a necessary party under 

O. XXXIV, r. l, Civil Procedure uode, in a suit by 

the mortgagee and the Court has no power to ada 

him as a party-to the mortgage suit under O, 1, r. lu. 
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SIMBiURAM BERIWALLA v. GULZARILAL THAKUR 
Cal. 1009 
——-- O. XXXIV, r. 5. Sue Civil Procedure Code, 

1908, O. XXXTV, r. 5, s 47 53 
O. XXXIV, r. 5—Auction-purchaser, if 

necessary party. 

In proceedings under O., XXXIV, r. 5, Civil Prv- 
cedure Code, the auction-purchaser is not a necessary 
‘party. When an appeal is preferred from a decision 
of a Court dismissing an application under O. XXXIV, 
r. 5, Civil Procedure Code, it is unnecessary to make 
the auction-purchaser a respondent as he was not a 
party to the original proceedings under O. XXXIV, 
r.5. SURATI B..AN v. ALLA ABAD BANK, DELHI 

Lah. 53 

-O. XXXIV, r. 5—Mortgage decree — Sale of 

property in exesution thereof—Right of redemption, 

how long subsists—Fosition of mortgagor with regard 
to redemption before and after amendment. 

Before the amendment of the Civil Procedure Code 
the right of redempticn was not destroyed by the 
passing of the final decree. The right of redemption 
was available to the judgment-debtor till the date 
of the sale. When the new Act came into force 
the right to redeem which wag available to 
judgment-debtor till the date of the sale was made 
available to him by means of the amended rule till 
the date of the confirmation of the sale. So under 
O. XXXIV, 1. 5, the law, as it stands since the 
amendment, the right of redemption remains intact 
till the date of the confirmation of sale and it before 
that date the judgment-debtor pays into (out the 
entire decretal amount together with 5 per cent. of 
the purchase-money, the Court cannot proceed any 
further with the execution proceedings. SURAT Busan 
v. ALLA ABAD BANK, DELHI Lah. 53 
-—O. XXXIV, r. 5, S. 47— Decision of executing 

Court on application under O. XXXIV, r. 9— 

Appeal, if lies. 

The decisicn of an executing Court on an applica- 
tion under O. XXXIV, r. 5, falls within the pur- 
view of s. 47, Civil Procedure Code, and is appeal- 











able. Suras BaAN v. ALLAHABAD BANK, DELSI 
Lah. 53 
.—— O, XXXIV, r. 6. See Couit Fees Act, 1870, 
Sch. I, Ait. 1 423 
—— O. XXXV, vr. 1— Discretion under, is 


unqualified and unjettered. 

The discretion which :s allowed to the Court in 
O. XXXV, r. 1, Civil kiveeduie Uude, is a discre- 
tion whichis unqualitied and unfettered. This rule 
is solely intended to protect defendants irom plaint- 
iff's carrying on business out of the jurisdiction of 
the Court when they can indicate-to the Court that 
these persons aie os no nancial standing or sub- 
stance. The Court ig not bound to exercise the dis- 
cretion in favour of the defendant provided the re- 
quirements of the rule as to the mature of properly 
are fulfilled. CALICO PRINTERS ASSOCIATION v. 
JEEVANRAM GANGARAM & Co. Cat. 560 
————O. XXXVI, r. 5 (3)—Attachment before 

judgment—Security given for removal of—Liabtlity 

of surety, when icurred—Subsequent appeal— 

Effect of, on liability. : 

Where in order to obtain removal of attachment 
before judgment under O. XXXVI, Civil Prv- 
cedure ‘code, a security is given, as svon as the 
decree of the Court ot first instance 1s made, the 
liability of the sureties ıs fully incmred. This 
liability having thus been fully incurred 1s nut 
extinguished by appeal being made aguinst the dec- 
ree. If the amount recoverable by the plaintiff 
should be diminished ın appeal, the amount ot which 
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payment could be enforced would be diminished to a 
like extent, and the sureties’ engagement being one 
of indemnity would diminish in the sama proportion. 
So, too, if the decree being reversed the sum reco- 
verable became zero, the sureties’ liability would be 
reduced to nothing. When the decree of the Court 
of first. instance is finally restored, the liabi- 
lity incurred, when it was first passed, is also re- 
stored. The decreeing of the suit by the Court 
of first instance has a different effect upon the at- 
tachment before judgment from the dismissal of th: 
suit by that Court. C Soon Tuin » K.S. A. V. 
UHETTYAR FIRM Rang. 455 


O. XL, r.1(2:—Dispossession of party from 
property and appointment of Receiver in respect of 
at—Distinction, if can be drawn. 

It is doubtful whether any distinction can be 
drawn between thedispossesgion of a party from 
property, and the appointment of a Receiver in respect 
of that property. Suras Moaan DavaL v. BARUP 
NARAIN Oudh 159 
O. XL, r. 1 (2)—Judgment-debtors in present 
` lawful possession—Decree-holder not having right to 

remove them—Appointment of Receiver, tf proper 

Where the judgment-debtors are in present pos- 
sesejun of property by virtue of their having furnish- 
ed the security bond demanded from them by the 
High Court as a condition of execution being stayed, 
the decree-holder has no present right to remove 
them from possession and the appointment of a Re- 
ceiver would be tantamount tothe removal of the 
judgment-debtois from the property and hence 
O. XL, r. 1(2), Civil Procedure Oode, is a bar to the 
appointment of Receiver. Suras Momax DAYAL v. 
Sarup NARAIN _ Oudh 159 
———- O. Kul, r. 10—Appellant owning property— 

Costs awarded against him not paid—Appeal— 

Security for costs of appeal—Whether to be 

furnished by appellant, 

Where the appellant in his counter-affidavit states 
in. clear terme that he has some property, but in 
spite of this fact, he did not choose to pay the 
costs for which a decree was awarded to the respon- 
dent by the lower Appellate Couit although he was 
committed to the civil prison in execution of the 
decree: 

Held, that io the circumstances the appellant 
ehould be directed to furnish security for the cysts 
which may be incurie.] by the respondents in appeal. 
NARAIN Past v. Nanu MISTRI Pat. 93 


—— 0. XLI, r. 10—Security for costs—Discretion 
of Court—Ordinary poverty of appellant, if ground 
for demanding security. 

Order XLI, r. 10, Civil Procedure Code, gives 
an absolute discretion to the Appellate Court 
to decide in what clase of cases sccurity is to 
be demanded. But where the Court has been 
given absolute discretion to make an order for 
security for costs, no Bench of Judges can lay 
down rules which purport to fetter the discretion of 
other Judges in any similar application which may 
be made thereafter. Even though it is quite 
true that as a general rule a Court is loath to prevent 
an appellant frum puisuing the remedy allowed to 
him by law merely on the ground of poverty, yot 
each case must stand un ifs own facts and there 
might be cases in wnich a party, because he is poor, 
should be directed sv give security at any rate for 
the coste of the appeal, before he is allowed to pru- 
ceed further. NARAIN Pasi v. Nanu Mistzt Pat. 93 
— r. 22. See Oivil Procedure Code, 


1908, s. 33 860 
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——— 0O. XLI, r. 23,8.151—Remand to begin de 
novo trial— Appeal from order, if lies. 

Where on remand the action je to begin de novo, the 
remand being under s. 151 and not under O. XLI, 
r. 23, noappeal lies from the orderof remand. 
GoparpHAN Manton v: Stra Ram SINGA Pat.1085 
— O. XLI, r. 23, 8.151—Suit degided on 

merits and on preliminary point — Remand on 

appeal—Order, if under O. XLI, r. 23. 

Where the trial Court has decided the case on the 
Merits as well as on a preliminary point, and it 
is remanded in appeal, the remand is not under 
O. XLI, r. 23, Civil Piocedure Code, but under the 
inherent powers of Court under s. 151, whatever 
the Appellate Court thought it may have been 
doing. GOBARDHAN Ma. Ton v. SITA RAM SINGA 

Pat,1085 
—— —0O.XLI, r. 27—Practice—Appeal— Reception 
of additional evidence—Principles. 

it is an iovariable rule in all the Courts, and 
one founded upon the clearest principles of reason 
and justice, that if evidence which either was in the 
possession of parties at the tims of a trial, or by 
proper diligence might have been obtained, is either 
hot produced, or has not been procured, and the 
case is decided adversely to the side to which the 
evidence was available, no opportunity for producing 
that evidence ought to be given by the granting a 
new trial. ARUN CO. ANDRA SINHA v. SATYENDA« 
Ouanpra G..osz MOULICK Cal. 90 
Sch. Il, para. 10. See Arbitiation §43 
paras. 20 and 21—Arbitration in 

pending suit without intervention of Court— 

Unanimous oral award but subsequent refusal of one 

arbitrator to sign—Validity of award—Suficiency 

of oral award. 

Where parties to a pending suit referred the matter 
to arbitration without the intervention of the Court 
and the arbitrators gave an unanimous oral award 
but on its being reduced to writing subsequently, one 
of a resiling from his decision, refused to sign the 
award : k 

Held, that under paras. 20 and 21 of Sch II, Vivil 
Procedure Oude, an award need not necessarily be 
in writing and as there was a wnanimcus oral 
award, there was a valid award and effect could be 
given vo it. 

The case would be different if the arbitrators 
themselves had contemplated that there wasto be 
no awaid unless it had been reduced to writing, 
T. OTTAN VEETAN UNNI MUHAMMAD v. MALAYILTHOTI 
MAMMATHEESA'S SON MARAKKARUTTI Mad. 855 
—— Sch. Ill, paras. 3, 4 (3). Sze Penal Code, 


1860, s. 424 995 
———_— para. 11—Scope of. 

All that para. ll of Sch. IIF ofthe Code of Civil 
Procedure dces is to impose a partial disability on 
the judgment-debior in 1espect of whose immovable 
property the Collector can exeicise the powers con- 
ferred upon him or peiform the duties enjoined upon 
him by paras. 1 to l00f the said Schedule. Raga 
Mo an Manuc. a v. NISAR Atman Kaan Oudh 945 
Gommission agency. Sze Principal and Agent 











111 (b 
Companies Act (Vil of 1913), ss 3,36 cI. EN 
Sex Company 387 





8. 152—Interpretation of— Enabling, and not 
mandatory—Company governed by Arbitration Act, 
whether must make reference in pursuance of 
Arbitration Act—Reference made outside Arbitration 
Act—Decree on such reference—V alidity. 

The language of 8.152, Companies Act, 


Se o l is not 
happy and its interpretation 


is not free from 
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difficulty; but on the wording of the section as it stands 
and the general policy of the legislature, which is not 
to make the provisions of the Arbitration 
Act obligatory outside the Presidency Towns, the 
proper construction to placeon the section would 
be to hold that it is an enabling one and that 
it merely confers power on companies to refer dis- 
putes to arbitration under the Arbitration Act, 
1899, by an agreement in writing, when this course 
is preferred. 

Consequently, it is nut obligatory on a company 
governed by the Arbitration Act to make a réferente 
to arbitration out of Court inthe Punjab only in 
pursuance of the provisions of the Arbitration Act 
and to file an award made on such a reference in 
the Court of the District Judge as required by the 
Arbitration Act anda decree passed by a Senior 
Subordinate Judge in the Punjab on the basis 
of an award made on a reference to arbitration 
outside the Arbitration Act, and out of Court to which 
a companyisa party is a perfectly legal decree. 
BaLMUKAND v. PUNJAB NATIONAL BANK, LTD., AMBALA 

Lah, 393 F B 
creditors, whether 





s. 153 — Decree-holder 
separate class from depositors, 
Section 153, Companies Act, deals with the power 

to compromise lying in the hande of the creditors 

and members of the Company. The Act definitely 
in terms mentions not only the creditors in a gene- 
ral sense but also the classes of creditors and by its 
language it shows that the intention ond scheme of 
the Act was to have any re-arrangement or settlement 
approved of on a three-fourths basis by separate 
meetings of the creditors divided into these classes 
and the creditors, having decrees against the Com- 
pany, constitute a separate class and are not in the 
same position as that of other creditors who are 
depositors. In re MELANDA Loan OFFICE, Lp. 
Cal. 18.9: (b) 
~———S. 153—Unsecured creditor having decree 
behind him—Whether distinct class of person as 
opposed to unsecured creditor having no decree, 

It is not for the Court to sanction a schems 
which allows one class of creditor or depositor to 
feast upon the rights of another class. 

The interests or the right of an unsecured creditor 
with a decree behind him, is not so dissimilar from 
the interests of an unsecured creditor without a 
decree behind him, that it is impossible for them 
fo consult together in common interest in the com- 
pany and to bring about a prolongation of its life. 
An unsecured creditor who isalso a decree-holder 
is not, within the purview of s. 153, Companies Act, 
entitled to force those who manage the company to 
regard him as belonging to a defined and distinct class 
of persons as oppus>i to an unsecured creditor who 
has not gut a decree. In re JALPAIGURI BANKING & 
TRADING Company, LTD. : Cal. 261 

S. 171. Sze Civil Procedure Code, 1908, 

O. XXI, r. 58 1012 
——— 8. 171—Suit by company in liquidation 

without leave—Leave obtained before expiry of 

limitation for suit—Suit, if can be disniissed— 

S. 171, scope of—'Or commenced’, meaning and 

significance of. 

It a suit has been instituted without leave of 
Court under s, 171, Companies Act, but such leave 
has been obtained within the period of Limitation, it 
would obvivusly be ugeless to dismiss the suit and 
to compel the pluintiit to bring another suit after 
oktaining the leave. The words “or commenced ” 
in s. 171 are not otiose. They were put in to show 
that no suit could be instituted or other legal pro- 
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ceedings commenced without the leave in question 
after the company had gone into liquidation. The 
words immediately preceding them, namely “ shall 
be proceeded with "were put in merely in order 
to. meet the case of those suits or legal proceedings 
which were pending at the time the liquidation 
started. The word “commenced” has been used 
because a proceeding is usually said to be commenc- 
ed just ge a suit is usually said to be instituted, but 
the meaning of the two words is the same; the sec- 
tion means that after liquidation has started, a suit 
cannot be instituted and | other legal proceedings 
‘annot be eommenced until the leave of the Court 
is given. The section does not mean that a peti- 
tion can be put in after liquidation has started and 
that the Court must leave it untouched until such 
time ashe cares to apply for leave, however, long 
that period may be. PgorLes BANK or NorTazRN INDIA, 
Lep., LAHORE y, FATES UHAND & Co. Lah. 136 
Company—Jurisdiction of Company Judge toen- 

force provisions of Act—Companies Act (VII of 

1913), ss. 3, 36, cl. (3) -Petition to Company Judge 

to order company to deliver copy of register of 

members to share-holder—Mandatory injunction, if 
can be granted. 

The Courts referred toin s. 3 of the Companies 
Act, have jurisdiction to pass orders for the enforce. 
ment, of tho statutory obligations of a Company and 
for giving redress to a person aggrieved by an 
illega}] omission onthe part of a company. A Com- 
pany Judge bas, therefore, jurisdiction to order a 
Company to deliver a copy of the register of the 
members of theCompany toa  share-holder of the 
Company. The provision incl. (8) of s. 36 authoris- 
ing the Court to compel immediate inspection in no 
way leads to the conclusion that the jurisdiction of 
the Court to order a copy of the register of members 
to be given1s either expressly or impliedly barred. 
The provision as egardas immediate inspection being 
ordered by the Court was presumably insarted in 
the Act with a view to provide for thoss contin- 
gencies in which the Court, for sufficient reasons, is 
satisfied that the purpose of the inspection will be 
frustrated, unless immediate inspection is ordered. 

Although ordinarily mandatory and perpetual in- 
junctions can be granted only on a regular syit 
being filed, but injunctions to ensure compliance 
with the mandatory provisions ofthe Companies Act 
can be granted only hy the Court having jurisdic- 
tion under that Act. A Company Judge having 
jurisdiction under the Act is, therefore, compe- 
tent to direct a Company by a mandatory injunction 
to comply with the provisions of s. 36, Clause 2 of 
the rules framed by the Allahabad High Court 
under the Companies Act, mdicates that ordinarily 
proceedings for the enforcement of the provision of 
the Companies Act, are tobe initiated by petition 
presented to the Court having jurisdiction under the 
‘Act. Britisa INDIA CORPORATION, Lip. v. ROBERT 
MeEnzies All. 387 

Lien—Company's lien on shares due on them 
for realisation of money due on them—Lien on 
fees due to directors. 

The Company has usually a lien on shares or 
dividends due on them for realization of money 
‘due on them but if has no lien on fees due to a direct- 
or, Tas PUNJAB Enecrrio POWER Company, LTD. v. 
SURAT KISAAN : Luh. 586 
Suit by director against company for fees 
due to him—Company claiming adjustment towards 
interest due from plaintiff on late payment of 
calls—Adjusiment, if legal--Adjustment, whether 
amounts to set of. 
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Where in asuit by a director against the Oom- 
pany, the plaintiff claims his fees as a director, 
the Company cannot adjust the claim against in- 
terest due from the plaintiff on account of late 
payment of calls without the consent of the plaint- 
if. In such a suit theclaim of the defendant 
Company is not inthe nature of a set off but a 
claim that the amount due to the plaintiff had 
already been adjusted. Consequently, no question 
of payment of court-fees by the defendant arises, 
T.E PUNJAB ELECTRIC POWER COMPANY, LTD ». SUBAJ 
Kis an Lah. 586 


Confession—Inducement—Accused knowing thut rt 
would be used against him—Statements of Magis- 
trate before confession sufficient to put an end to 
all hopes of lentency—Admissibility—Confession, if 


can be said to have been made as result of 
inducement. 
Where there can be no doubt that the accused 


knew that when he was making his confession, it 
would be used a ainst him and that he could not ex- 
pect any leniency as a result of it aud the statement 
made by the Magistrate before the confession as 
recorded must have put an end to all hopes that 
might have been held: out to the accused, the con- 
fession is admissible and cannot be held to have been 
made as a result of any inducement held out to him. 
HAMID v. EMPEROR Rang. 1118 


Consent decree —Consent and decree 
per invitum—Difference. 

There is no difference within the meaning of s. 41, 
Civil Procedure Code, between a certain definite 
and material issue which has been raised or which 
should have been raised. There is no difference in 
this matter between a consent decree and a decree 
passed per invitum, ALLANBUX PINDOK v, Nusser- 
WANJI & Co. Sind 43 
Consent decree, if can raise estoppel. 

A decree by consent of a competent Court, until 
it is set aside, raises an estoppel just in the same 
way as a decree by default or after consent. ALLAH 
BUX PINDOK v. NUSSERWANJI & Co. Sind 43 
Review of, on ground of fraud or mistake, 

whether lies—Remedy is by way of separate suti— 

Review. ; | 

A review of a consent decree on ths ground that 
it was obtained by fraud, and, therefore, equally on 
the ground that it was obtained by mistake, cannot 
be had, and the consent decree can be set aside only 
by means of a separate suit. U Po Hru v. Ma Tuan 
Yix Rang.785 6) 
Suit to set aside consent decree—Conditionsa 

necessary. 

The right to institute è separate suit to set aside 
a decree passed by cons2nt is limited and exists 
only in a case where the decree incorporates an agree- 
ment which is void or voidable at the instance of 
one of the parties to the euit on the ground of fraud, 
mistake, unduc influence or other similar grounds 
which would invalidate a private agreement not in- 
eorportated in a decree. And for the purpose of 
establishing any such ground evidence is admissible. 
But there is no warrant for holding that when the 
grounds on which a private agreement may be 
avoided do not exist, a suit may still be filed to set 
a consent decree aside on the ground which would 
not be available to the plaintif had the deeree not 
been passed by consent. ALLAHBUK PINDOK v. NUSSER- 


decree 











WANJI & Co. ‘Sind 43 
contract. 
See Licenss 718 
Ser Mortgage 582 
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- Accounts — Person intermeddling with 
another's properties—Liability to account 

Where a person meddles with another's propertie. 
and monies, he is liable to render accounts even 
though no contractual relations have been estab- 
lished between them. SRrISH OHANDRA MUKAOPAD..YAY 
V. BAROJINI DEBI Cal.164 
— . Agreement void ab initio — Discovery, when 

supposed to take place—Contract Act (IX of 1872), 

s. 65. 

„Normally, if an agreement is void ab initio, th 
discovery that it isso within the meaning ofs. 63 
of the Contract Act, must be held to have occurred 
at the date the agreement, because the parties musi 
be presumed to have known the law, but the special 
circumstances of a case may enable the Court to say 
that the discovery was later than the date of the 


agreement. RAJA Mo an Manuc a v. Nisan A MAD 
KEAN Oudh 945 
——--: Borrower educated man capable . of under- 


standing business transactions — Mere fact that 

interest is high—Whether shows undue influence— 

Contract Act (IX of 1872), s. 16. 

Where the case does not fall within s. 3, Usurious 
Loans Act, the debtor can only obtain ina reduction 
of interest if he establishes that his case falls within 
any of the provisionsof the Contract Act, Where it 
is admitted that the borrower was an educated man 
capable of undeistanding business transactions and 
of looking after himself, the mere fact that the 
rates of interest are somewhat high affords no evi- 
dence that there was any undue influence or that 
there was anything unfair in the transaction. 
IBNEY Hosan v GULKANDI LAL All. 325 
Breuch of — Money paid in pursuance of 

contract—If can be recovered by defaulting party. 

“Where ‘there has been a contract and the money is 
paid by the plaintiff in pureuance of it, if the contiact 
goes of or rather if it is not followed by “ comple- 
tion ” owing to the default of the plaintiff, then the 
plaintiff cannot recover. Kat.ERINE STIFFLES v. 
CARR Maokertic. MARTIN Cal. 732- 
-—- Consideration — Ante-nutpial contract in 
consideration of marriage—Promise to pay monthly 
allowance to wife as pandan expenses— Wife not 
party to it— Whether can sue for arrears—Contract 

Act (IX of 1872), s. 2 cl. (d). i 

An ante-nuptial promise in consideration of the 
plaintiff's marriage witha person with whom the 
defendant is in loco parentis is a binding contract 
when they are followed by the marriage, 

Consequently, where an ante-nuptial agreement is 
executed by the defendant jointly with the husband 
and two other relations of the latter in favour of 
the plaintiff and one ofthe terms of this agreement 
is that thé defendant will during his lifetime pay 
the plaintiff Rs. 15 per mensem for her pandan ex- 
penses, a suit by the plaintiff against the defend- 
ant for the arrears is maintainable, though she was 
not a party to the agreement. SAJJAD ALI Kean v. 
BADSHAH Bream Oudh 823 
- Construction—Surrounding circumstances to 

be considered. 

_ In looking at contracts to find their true mean- 
ing, the surrounding circumstances must be con- 
sidered. Mo.amep VALLI PATEL v. East Asraric Co ; 
Lop. Rang. 654 

- Contract to benefit of stranger— Stranger, 
if can enforce it, even though arrangement to his 

benefit is not communicated to him. 

A stranger to a contract, which was to his bene- 
fit, is entitled to enforce the agreement, even 
though the arrangement to his benefit was not 














communicated to him by the parties to the contract, 

and was brought to his notica by a mere accident. 
Lip UTI B..usan GHOSE v. BAIKUNTHA Nata MONDAL 

` Cal. 477 

Ignorance of right, if excusable — Party 

accepting terms and asking for remittance of 

money otherwise acceptance subject to withdrawal 

—Interpretation. 

Per Lort-Williams, J.—Ignorance of particular 
rights, however excusable, is on the same footing as 
ignorance of the general law. Consequently ‘ where 
money is paid voluntarily witha full knowledge of 
all the facts, it cannot be recovered on the ground that 
the payment was made under a mistake of law. 

Where the defendant enters into negotiations with 
the plaintiff for sale of her property consisting of 
confectionery, ete., negotiations being carried on by 
correspondence between the parties and the plaintiff 
wires a definite offer with certain terms and condi- 
tions to which the defendant replies, “ terms accept- 
ed remit cash down 25 thousand by February 5, 
otheiwise acceptance subject to withdrawal please 
wire ”, itis a firm contact of sale, concluded by the 
acceptance and the addition of words “ otherwise 
acceptance subject to withdiawal"” means nothing more 
than that if the defendant does not receive the money 
she would consider herself at liberty to treat the 
contract as having been broken by the plaintiff. 
S. D. KATKERINE STIFFLLS v. M. P. Carr MAOKERTIO JI 
MARTIN Cal. 732 
Lease—Premium paid--Lessor refusing to 

put intending lessee into possession unless he 

accepted terms different from those originally agreed 
to— Right to refund of premium paid. 

In a contract of lease the conditions that had 
been settled were that the lease was to be permanent 
in respect of 2} bighas of land measured by a lagga 
of 63 cubits long, that salami of a stated amount was 
to be paid, the amount of rent was determined and 
the purpose of the lease was to be the construction 
of a residence for the plaintiff which also he was to 
be peimitted to sub-let. But the lessor refused to 
put him into possession of the property unless he 
accepted terms different from those originally agreed 
to by the parties, stating that the length of the 
lagga should be the prevailing lagga and not one 
measuring 63 cubits, that the lessee should not be 
permitted to sub-let and he proposed to insert several 
terms in addition to those to which the plaintiff had 
given his assent : . 

Held, that the 








intending lessee’ was, there- 
fore, entitled to refuse to execute a kabult- 
yat . embodying these te1ms and as the iessor 
was nct willing to accept him asa tenant on any 
other terms, the intending lessee was entitledto a 
iefund of the premium that he had paid. Mr. Tom 
Suita v. Mrs. D. HOoLMES Pat. 292 
Mortgagee keeping money to discharge earlier 
mortgage failing to discharge it—Damages, suit 
jor—Cause of action, when arises—Damages. 
Where money has been left with a vendee or 
mortgagee in order to discharge some earlier mort- 
gage and such vendee or mortgagee fails to dis- 
charge the liability, a cause of action for damages 
arises immediately and the vendor or mortgagor 
need not wait until the property is actually sold or 
until he issued ora decree is passed against him 
before bringing a suit for damages. ABDUL MAJEED 
v. ABDUL RAS.,ID All. 665 
——— Sale—Suleof half share of property in 
consideration of financing litigation to get possession 
of same—Held after considering sale-deed that it 
was sale in presenti of immovable property. 





Vol. 164] 


Contract concld. 


A reversioner wanted to sue for possession of two 

. houses transferred by the widow of the last male- 
holder. But because he was penniless to undertake 
the litigation, he executed a sale-deed, whereby in 
consideration offinance, the vendee was to get half 
his share. The suit was ultimately compromised 
“between the reversioner and the transferee from the 
widow. Thevendee of the reversioner wanted to 
continue the suit. The main provisions of the sale 
deed between reversioner and the vendee were that 
the executant purported to sell a half share of the 
property in lieu ofa sum of Rs. 1,000 butthe entire 
sale consideration was left withthe vendeeto be 

` spent by him on the litigation in the trial Court, It 
was providedthat ifthe expenses exceeded the sum 
of’ Rs. 1,000 the vendee will have no claim for the 
balance against the vendor. Similarly, if they 
amounted to less than Rs. 1,000 the vendor would not 
be entitled to claim the balance. In case of the suit 
being decreed, the vendee was to realise the costs of 
the suit from the defendant As regards the prosecu- 
tion of an appeal in the case it was provided that 
the vendor and the vendee will defray the costs of the 
appeal half and half and that if the vendor should not 

Dbe able to pay his share of tne costs of appeal, the 

vcndee would defray all the costs and recover half 

of them from the vendor and for this purpose he was 
given a charge on the property : 

Held, thatthe deed was a deed of sale conveying 
property in presenti and thattherefore thé vendee 
was entitled to continue the suit BISAFSAWAR 
Prasad v, JANG BARADUR Oudh 1039 

Suit on—Forum — Contract entered into by 
means of correspondence—GSutt, if can be filed at 

place where letters were written or sent. i 

Where a contiart takes place by correspondence, a 
suit can he instituted ina place where some of the 
letters were written or-cent.S D. KATHERINE STIFFLES 
v. M. P. Carr Macxertioa MARTIN Cal. 732 
— Third party—Third party having knowledge 

of breach by party to it—Privity, if established 

Where a third party has knowledge of a breach 
of contract and with that knowledge is a party to it, 
privity is established. NATIONAL TALKIES v. IMPERIAL 
TALKIES, KARACHI Sind 929 
ContractAct (IX of 1872), s. 2—Agreement by 

zemindar to pay annual contribution to Taluk 

Board for maintaining a Hospital within zemindari 

—Whether continuing offer and can be revoked— 

Validity of agreement—Consideration—Agreement, 

whether binds zemindar’s successors—Creation of 

charge—Madras Impartible Estates Act (II of 

1904), ss. 4, 7. 

A zemindar agreed on behalf of himself, his heirs 
and successors to pay to a Taluk Board an annual 
contribution of Rs. 500 in consideration of the 
establishment and maintenance by the said Taluk 
Board of a dispensary within the zemindari and 
also to pay to the said Taluk Board a certain 
sum of money in a lump towards meeting the cost 
of construction of a building for the dispensary. 
The zemindar’s successor refused to pay the annual 





contribution and the Taluk Board sued to recover - 


the same: 

Held, (1) that the offer to pay an annual contribu- 

tion was not a continuing offer for the expenses of each 
year which could be revoked by the zemindar ; 
“ (2) that even assuming that there was no legal 
obligation on the part of the Taluk Board to main- 
tain the Hospital,tnere was executed consideration 
and the promise of the zemtndar was, therefore, 
supported by good consideration; 

(3) that neither the language of the agreement 
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nor the surrounding circumstances was sufficient to 
import the creation of a charge on the zemindart, 

(4) that, however, an obligation of this kind 
resting only on covenant cannot be enforced against 
the zemindari in the hands of persons who succeed- 
ed tothe zemindari by survivorship and those com- 
ing after them and the suit was, therefore, not main- 





tainable Tarugo Boarp or KOILPATTI v. SENT. ATTI- 
KALAI PANDIA ©. INNATAAMBIAR Mad. 697 
———S. 2, cl. (d). Ser Oontract 823 

8.16. Serz Contract 325 


— — S$. 21—Compromise—Ignorance of 
ground to set it aside. 

Ignorance of law is no excuse in a Court of Law, 
much less in a Court of Equity, when in consequence 
of such ignorance the plaintiffs have caused irrepar- 
able loss to the other side. A compromise made hy 
a party cannot be set aside on the ground that he 
made it in ignorance of law in force in British 
India. ALLA. Bux PINDOK 9. NUSSERWANJI & Co. 

Sind 43 

—8.23—Person entrusted with sale of land 

and occupying fiduciary position — Contract with 

prospective purchaser to sell him for less price, 

than prices offered in consideration of some com- 
misston—Sutt for commission, whether lies, 

The plaintiff was looking after a woman's affairs. 
and her husband's affairs before also for some time, 
He was thus occupying a fiduciary position and was 
actually employed or entrusted, with the task of 
selling the lands, of course tothe best possible ad- 
vantage of the woman. While engaged in that 
capacity, he entered into an agreement with a pros- 
pective purchaser, whereby he was to look to the 
interests ofthe purchaser at the cost of the seller 
and for this breach of trust or confidence he was 
to get a commission of 5 per cent. on the sale price. 
The object of the agreement, and in fact, the con- 
sideration, so far asthe other side was concerned, 
was that the plaintiff was to see that the sale was 
settled in favour of the purchaser even for ‘a less 
price, though better prices were offered by others : 

Held, that the contract was unenforceable and its 


law, if 





consideration and object were unlawful. MANIKKA 
Mooppanark v. PERIA MUNIYANDI PANDICHAN Mad. 31 
—-- $8.23, 65—S. 65, whether applies to 


contracts voidab initio—Criterion which makes 

Court to assist or not toassist party in recovering 

money paid under unlawful agreement. 

Section 65, Contract Act, includes and applies 
to contracts void ab initio, The criterion, 
which causes the Court to say that it will or 
will not assist the parties to recover the money 
paid under an unlawful agreement is not 
whether they have had a locus penitentiae before 
carrying out the purposes of the fraud, but 
whether it would be contrary to morality and 
public policy to give the parties assistance in a 
Court of Law, where the purpose of the fraud has 
actually been wholly or partially successfully car- 
ried out Jone BIN MANUEL Rang. 522 

s. 30—Forwurd sale—Re-sale before com- 
pletion of first transaction — Whether wagering 
contract—Essenttals of wagering contract. 

There was a furward sale by one person to another 
who agreed to purchase a stipulated quantity of rice at 
a stipulated price, The agreement contained a pro- 
vision for delivery and re-sale by the latter to the 
former vf the same quantity which was the subject- 
matter of the previous transaction before the date 
of the completion of the contract under that trang- 
aotion and at the rate prevailing on the date of the 
re-sale : 


XXX 
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Held, that though the transaction was highly 
speculative in character, it did not amount to a 
wagering contract, Unless the parties to the con- 
tract intended at the time of entering into the con- 
tract that it should not be what it purported to be, 
but that it should be a trausiction which was to 
be settled only upon the difference between the con- 
tract rate and the market rate prevailing at the 
time fixed for the completion of the contract, the 
transaction did not amount to a wager. MOHAMED 
VALLI PATEL v. East Asratio Co., LTD. Rang. 654 
——— 5. 65. 

SEE Contract Act, 1872, s. 23 522 

Sze Limitation Act, 1908, Sch. I, Art 116 277 


S. 184—Contract of guarantee in favour of 
Court—Creditor not party —S. 134, tf applies. 
Section 134, Contract Act, presupposes the exis- 

tence of a contract of guarantee, to which the creditor 
and the surety, ifnot also the debtor, are parties. 
The liability of the surety arises from an undertaking 
given by him to the creditor in consideration of 
something done by the latter. Where, therefore, 
there is no contract between the surety and creditor 
and a security bond isexecuted by the surety at the 
instance of the debtor and in pursuance of orders 
of the Court.granting stay ofexecution, the creditors 
are not parties tothe eontrect of guarantee, even if 
they are empowered wunder the bond to enforce it. 
In such circumstances, s, 134 does not apply. Jane 
BAHADUR SINGA v. BaspEo SINGH All. 248 
——— S. 253—Partner—Authority to compromise 
and accept lesser amount than is actually due— 
Subsequent assent by majority of partners, whether 
can validate an ultra vires act of partner— 
Necessity of consulting all partners. 
Every partner is in contemplation of law the 
general and accredited agent of the partnership and 
may consequently bind all the other partners by 
his acts in all matters which are within the scope 
and object of the partnership, but acts done by a 
partner in violation of his duty to the firm will 
not bind it when the other party to ths transaction 
is cognisant of or co-operated in, such breach of 
duty. 
he a general rule an authority to give discharge 
for a debt on payment does not include a power to 
compromise or settle it im any way a partner likes, 
Section 253 (5) of the Contract Act which provides 
that when differences arise as to ordinary matters 
connected with the partnership business the deci- 
sion shall be according to the opinion of the majori- 
ty of partners does not msan that an ex post facto 
confirmation can give validity to transaction ini- 
tially invalid. The section presupposes that a deci- 
sion was taken the question having been raised and 
debated. MUDENUR Nacappa v, Firm or B.AGVANJI 
Rasas1 Mad. 239 


Co-operative Socleties Act (Il of 1912), 5. 43— 
Rules under, r. 22—Award—Cwil Court, if can in- 
terfere even if it is erroneous—Attempt to go behind 
award, tf justifiable. 

Once an award has been made under the Co-opera- 
tive Societies Act, even though it may be anomalous 
and erronéous, the Civil Court hes no power to 
interfere with it. ` Itis beyond the Court's power 
to go behind the award and utilize the powers of 
the Court under s. 151 of the Code of Civil Procedure 
to obtain some sort ¢f alteration which in its opinion 
would be in theendsof justice, NILMONEY MAITY v. 
Kumar NARAIN JANA Cal. 802 
Co-sharer— One co-sharer making all collections — 

No account submitttd — Liability to surrender 
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shares of others—Oudh Rent Act (XXII of 1886), 
s. 108 (15). : 
Though a co-sharer who has collected less than 

his own share cannot always be made liable to render 

accounts and to surrender a portion of the amount 
collected by him to the other co-sharers, but where 
he was collected whatever could ba collected he should 
be so made liable in casesin which, on account of 
special reasons, justice and equity require it and in 
the absence of their accounts, the calculations can 


only be made on the basis of the gross rental. 
Laura PRASAD v., HARNAM SINGH Oudh 975 
Costs—Attorney’s lien. See Attorney 138 
Sze Civil Procedure Code, 1908, s. 35 841 
Sree Tort 385 





Injunction suit to restrain wrongful user of 
design—Application for “injunction granted ex 
parte—On hearing of motion costs in motion made 
costs in cause—Held, separate orders should have 
been passed. 

Plaintiff instituted a suit for an injunction res- 
training the defendants from wrongful user of plaint- 
iff's registered design. An application was made ex 
parte for an injunction, and on that application an 
injunction was granted until the hearing of the 
motion, costs being made costs in the motion. 
When the motion was heard, the Oourt co tinued 
the injunction until the trial, and directei that 
the costs of the motion be costs in the cause: 

Held, that the ex parte motion and the motion 
inier partes were not one motioa. But there were 
two motions, two distinct orders were made, and it 
might have been necessary to take separate steps to 
enforce each of those orders. CALICO PRINTERS 
Association, LTD, v. AHMAD ABDUL KARIM Bros, 


Bom. 695 
—-Security for. See Civil Procedure Code, 
1908, O XL}, r. 10 93 





Witnesses—Party calling witnesses but not 
examining them—Costs of such witnegses. 
Where a party summons witnesses but does not 
examine them in Court, the party is not entitled to 


the costsof such witnesses KuHERATI Lan v. JANKI 
PARSHAD Lah 689. (a) 
Co-tenants, Ser Adverse possession ' 851 


—- Sale of entire property by one co-tenant with 
consent of the other—Validity—Authority to effect 
sale for discharging a particular deht—Discharge 
of different debt—Validity of sale—Rotification 
by conduct. 

Though one tenant-in-common cannot sell more 
than his share of the common property and any 
conveyance in excess thereof will not be binding on 
his co-tenants, it is open to a tenant-in-common to 
authorise his co-tenant to sell his share of the com- 
mon property and such authority may be express 
or implied. 

A,a co-tenant authorised B another co-tenant to 
sell A's share also for the purpose of discharg- 
ing a particular mortgage but the. property was 
sold by B for discharging a different debt. Sub- 
sequently B discharged the entire mortgage debt out 
of other money on the request of A and A did not 
take any steps to impeach the sale for five years: 

Held, that as A had authorised B to effect the sale 
and he had also elected to confirm the transaction 
and to obtain a benefit therefrom, it was not open to 
his representatives to turn round and repudiate the 
sale, 

Where a co-tenant authorises another to effect a 
sale and to discharge a particular debt out of the 
sale proceeds, a sale effected by the latter will not be 
invalid merely because the gale proceeds were not 
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applied to discharge that particular debt. APPASAMY 
MUDALIAR 4, SUNDARAM PILLAT Mad 1078 


Gourt-fees. 
Sze Civil Procedure Code, 1908, O. XXXHI, r. 5 
305 
Ser Company 586 
—Refund of —District Court as Court of 
Appeal, if can direct. refund of excess court-fees 

—Proper procedure. 

The District Court as a Court of Appeal cannot 
issue an order of refund of the court-fees. Recovery 
of the excess amount paid is a matter between the 
appellant and the Revenue Authorities. All that 
the Court can do is to certify that in its opinion 
the amount paid by the appellant was in excess of 
the amount required by law. Armed with this 
certificate the appellant may go before the Revenue 
Authorities and claim a refund from them. How- 
ever, this certificate is merely the expressiin of 
Opinion of the Court for which executive orders of 
the Government of Buima, require to be obtained 
where any person desires to make an application to 
the Revenue Authorities for refund of court-fee paid 
in excess U Po Toxev. U Lu Gyr Rang. 639 
Court Fees Act (VI! of 1870), s 7 (Iv) (0)— 

Specific Relief Act (I of 1877), s. 39—Suit for 

declaration that certain deed executed by plaintiff 

was not executed by him and for cancellation with 
notice to Registration Officer—Whether declaration 
with consequential relicf—Ad valorem court-fees. 

The plaintiffi-respondent brought a suit in respect 
of a deed of relinquishment purported to have been 
executed by himin favour of the defendants pray- 
ing fora decree declaring that the deed of relin- 
quishment was not executed by him and further for 
cancelling the deed with the usual notice to the 
Registration Officer concerned : 

Held, that the suit was strictly in terms of s. 39 
of ihe Specific Relief Act, for cancellation of the 
document and was a suit for declaration with conse- 
quential relief, within s. 7 (iv) (0) of Court Fees Act, 
and ad valorem court-fees was necessary. In asking 
for the delivery and cancellation of the deed and for 
making it over tothe Registrar, the plaintiff had 
asked for a substantial relief and consequently relief 
within the meaning ofs. 4(c), Ranua Sunpar Ray 
v. SAKTIPADA Ray i Cal. 367 
s. 7 (iv) (C)—Sutt for declaration that decree 

against plaintif” was invalid and liable to be 

cancelled—Court-fees payable. 

A suit for a declaration that a simple money 
decree was obtained by fraud and was not binding 
on the plaintiff and that it was liable to be can- 
celled is one involving consequential relief and can- 
nt be held to be a mere declaratory suit, and 
therefore, the stamp upon it should be assessed ad 
valorem, ZABEDA BEGUM v. Fagre Caanpn Pesh. 1029 

- s$. 7,Cl. (IX) Sze Suits Valuation Act, 1807, 

s. 8 1042 
—s. 7, cl. (ix)—MortgagePlaintizf coming 

with case that only a definite sum is due and to 

have property freed from morigage—Suit, if one 
for redemptron—Court-fee- payable— Recovery of 
the property mortgaged’, meaning uf. 

The plaintif borrowed Rs. 10,000 from the de- 
fendant's father and executed a moitgage bond in 
his favour providing for compound interest. There 
were part payments and an adjustment of accounts 
and the defendant granted some remission and 
agreed to release the mortgage and 
the bond if plaintiff paid Rs. 7,200 only. He paid 
Rs. 6,900 on two occasions aud tendered the balance 
of Rs. 800 but the defendant refused to accept the 











GENERAL INDEX 


to deliver up ` 


KAKI 


Court Fees Act—contd. 


same and to deliver up the mortgage bond with an 
endorsement on its back that it was satisfied. 
Thereafter the d-fendant assigned the mortgage to 
a third party. This assigament was challenged in 
the plaint as fictitious but an alternative prayer 
was also made, ifthe said assignment were found to 
be real. Inthe plaint it was prayed (1) that ona 
declaration that the assignment was fictitious, the 
defendant might be directed to receive Rs. 300 from 
the plaintiff and to deliverto him the bond with 
endorsement of satisfaction ; (2) that the same relief 
be granted against the assignec if the assignment 
were found to be real, and (3) that if the defendants 
do not make the endorsement of satisfaction on the 
mortgage bond within a time to be fixed by the 
Court, the Court may make the said endorsement 
on the bond and return itto the plaintiff : 

Held, that the suit in substance was a suit for re- 
demption, the plaintificoming with acase that a 
definite sum, namely Rs. 300 only was due upon 
the mortgage and he wanted to have the property 
freed of the mortgage on payment of the said sum 
of Rs, 300. If the Court found that alarger amount 
than Rs, 300 was due on the mortgage, it would nor 
be debarred from making a redemption dec 
ree in the usual form under general prayer 
and that the case fell within the first paragraph of 
s. 7, cl. (iz) of the Court Fees Act, and 
a - court-fee on Rs. 10,000 had to be paid. 
The phrase “recovery ofthe property mortgaged" 
does not mean recovery of possession of the mort- 
gaged property from the mortgagee, but isa phrase 
convertible withthe word “redeem. The ordinary 
significance of the words to redeem’ is to recover a 
pledge, to get property freed from a charge or mort- 
gage. MonamMaD JISAHAGUH Mia UHOUDHURY V. ANANDA 
UHANDRA SAHA Cal. 1042 
— $. 30—Stamps, when can be said to be used 

Endorsement by stamp vendor—Hrasement of— 

Whether offence under s. 263, part two. 

Section 30 of the Court Fees Act, requires, that the 
Officer of the Court or the head of the office on 
receiving any document requiring : to be stamped 
under the Act, shall forthwith effect a cancellation of 
the stamp by puncuing out the figurehead so as to 
leave the amount designated on the stamp untouched 
and the part removed by punching shall be burnt 
or otherw,se destroyed. The endorsements put upon 
a stamp by the stamp vendor, are the name of the 
vendor, the name of the vendee and the date of sale. 
These endorsements are not put upon the stamp for 
the purpose of showing that it has been used, and 
therefore, erasement of 16 und its possession do not 
come within the purview of the sevund part of s. 263 of 
the Penal Code. 





Per Jack, J.—The fact that the stamps 
were not punched does not, of course, 
necessarily show that an offence could not 


be committed ın respect of them, as there have 
been -a number of cases in which stamps which have 
been used have been left unpunched and, subse- 
quently, removed probably for neturious purposes. Of 
course, if ths procedure laid down in the Stamp Act, 
is properly cairied out, evely stamp ought to be 
punched, putcxperience has shown that punching is 
often omitted. SUPERINTENDENT & REMEMBRANCER OF 
LEGAL AFFAIRS, BENGAL v. BAZLAR RAnMAN Càl. 12 
———Sen. |, Art. 1—Decree under 0. XXXIV, 

r. 6, Civil Procedure Code Act V of 1903)— 

Appeal on—Court-fees payable. 

A decree passed under O. XAXIV, r. 6, Civil Pro- 
cedure Uode, is a decree Within the meaning of 
Art. 1, Sch. Lof Court Fees Act. Consequently ad 
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valorem court-fees are payable on an appeal preferred 
from such a decree. Kartek CHANDRA Ray v. 





ASvABAM AGARWALLA Cal. 423 
— Seh. i, Art. 1 (b)—Burma_ Financial 
Department Notification No. 4, dated 19th 


September 1921—Personal decree for balonce found 

due in execution of mortgage decree — Whether 

falls under s. 47, Civil Procedure Code—Order for 
personal decree—Appeal to District Judge—Court- 
fees payable—Burma Stamp Manual. 

The matter of the issue of a personal decree against 
a judgment-debtor for balance due in execution of 
mortgage decree falls under s. 47, Civil Procedure 
Jode. That being so under Government of Burma 
Financial Department Notification No. 41, dated 19th 
September 1921, cl. 3, at p.74 of the Burma Stamp 
Manual, the fee chargeable on appeals from orders 
under s, 47, Civil Procedure Code, 1908, is limited 
to the amounts chargeable under Art. 11, Sch. II, 
court-fees. The correct court-fee payable on the 
appeal to the District Court is, therefore, eight 
annas and not ad valorem. U Po Toxe v. U 1u GYI 

Rang. 639 
Criminal Procedure Code (Act V of 1898), s. 55 

—Arrest under—Police, if bound to release arrested 

persons immediately, on bail— Custody, if illegal 

merely because they are not informed that they are 
entitled to be released on bail 

When the Police make an arrest unders. 55, Ori- 
minal Procedure Code, they are not bound to release 
the persons arrested on bail immediately after the 
arrest. Nor canit be said that their custody is ille- 

al merely because they were not informed that 
fiey are entitled to be released on bail. SUPERIN- 
TENDENT & REMEMBRANCER OF LEGAL AFFAIRS, BENGAL 
v. JAIR ALI Cal. 1007 
s. 99-A—S. 99-A, scope of—Conditions of 

applicability. 

In order to make s. 99-A, applicable, two things 
are necessary : (1) promotion of feelings of enmity or 
hatred, and (2) between different classes ofthe sub- 
jects. Everything done which may have a remote 
bearing on promoting feelings of hatred or enmity 
would not be an offence. There should either be the 
intention to promote such feelings or such feelings 
should be prcmoted as a result of such publications. 
Again feelings of enmity and _ hatred should be 
aroused between two classes of His Majesty's sub- 
jects, that is tosay, between two sections of the 
people which can be classified as two groups oppused 
to each other. A vague, indefinite and nameless 
body, even though given one name, may not in certain 
vircumstances be considered as a class by itself, par- 
ticulaily if individuals overlap indiscriminately, 
although it is not nccessary that the classes should 
be so distinct and separate as to make it easy to 
put an individual in one class or the other. The 
section does not contemplate the penalising of poli- 
tical doctrines, even thiugh of the extreme kind 
like Communism, but merely such writings as 
directly promote feelings of hatred ur enmity. M. L. 
GAUTAM V. EMPEROR All. 253 S58 
—s. 99-A— Translation of original book 

written by non-Indians—Book directed against 

supposed capitalists who exploit the working classes 
—Orrginal authors not having His Majesty or British 

Government in Inaia in mind—T'ranslation, if 

comes within s. 99-A. 

Jt cannot be laid down as any general proposition 
that $ translations should be permissible when the 
originals are not proscribed. Translations in India 
vernaculars may become accessible tu a very large 
population and the danger arising therefrom may be 
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immensely greater, calling for the intervention of the 
Government. The Courts are not concerned with the 
policy underlying such forfeitures. The sole consi- 
deration is whether the books contain any objde- 
tionable matter referred to in s. 99-A, Criminal Pro- 
cedure Code. E 

Where the authors of the original books did not 
have His Majesty the King-Emperor or the Govern- 
ment established by law in British India particular- 
ly in mind and were attempting to deal with certain 
supposed conditions prevailing in the entire world, 
it is very difficult to hold that these books bring or 
attempt to bring into hatred or contempt or excite 
or attempt to excite disaffection towards His Majesty 
or the Government established by law in British 
India. It is possible that such writinge may 
have the remote effect of causing some disaffection. 
But it cannot be said that there was any such inten- 
tion directly implied. When they seem to be direct- 
ed against supposed capitalists who exploit the 
woking classes, the translations cannot be brought 





within the scope of s. 99-A. M. L, Gavram v. 
EMPEROR All. 2538 B 
—s. 106—Judge directing security to be 


furnished in appeal—Ordinarily period for which 

persons are ordered to give security, when out on 

bail should be excluded. 

In certain cases aJudge has in appeal power to 
extend the period during which security is required 
to befurnished and thereby extend the period of 
imprisonment to be suffered in default, but this 
power should be exercised only in exceptional circum- 
stances. Ordinarily the period for which persons 
are ordered to give security, when they are out on 
bail, should be excluded from the period for which 
they are finally ordered to give security in appeal. 
Emperor v. KADU Sind 576 
-Ghaps. Viil, Xil—Proceedings under Chap. 

VIII, instituted by one Magistrate—His successor, 

if can keep them pending and institute proceedings 

under Chap, XII which he considers more 
appropriate. 

Where one Magistrate has instituted proceedings 
under Chap. VIII, Criminal Procedure Code, his suc- 
cessor can order these proceedings to be kept pending 
and institute proceedings under Chap. XIL which 
he considers more appropriate to the tacts and- 
circumstances of the case as they exist at the time 
when he makes the order. In tltis matter, the discre- 
tion of the Magistrate is not restiicted. LAC MANDAS 
SANWALDAS v. SAnIBDINO BUDHO UHHAJRA cind ste 

5. 109 Man of position and substance 
foolishly choosing not to give his correct name and 
trying to run away from Police—Whether ground 

for taking action under s. 109. 

In the case of a man of position and substance 
the meie fact that he foolishly chose not to give his 
corlect name and very foclishly tried to rua away 
from the Police at the time he was aricsted, and 
declined to explain how he happened to be there, 
are really no reasuns for holding that he could not 
give a satisfactory explanation of himself or for 
saying that heisa manof no ostensible means of 
subsistence Such a person should not be dealt with 
under s. 109, Uriminal Procedure Code. Din Mosam- 
MAD v, EMPEROR Ouuh 105 
s.144—Order under s. l44, directing person 

to do certam act—Legality of — Disobedience of 

such order —Whether offence under s. 188, Penal 
ode. 

The words “to abstain frum a certain act” in 
s. 114 of the Criminal Procedure Code, do not em- 
power Magistrates to make a positive order requir: 
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ing a person to doa particular thing. This order 
being without jurisdiction, the subsequent order 
summoning the person under s.188, Penal Code, 
for disobeying the order under s. 144, Criminal Pro- 
cedure Code, is without jurisdiction. LOKENDRA LAL 
Pa OHOUDHURY v. EMPEROR Cal, 434 (b) 
——S8. 144, 195, 487 — Magistrate passing 

order under s, 144, Criminal Procedure Code, if 

can take cognizance of offence under s. 188, Penal 

Code—Proper procedure—Penal Code (Act XLV 

of 1860), s. 188. 

A Magistrate passing an order under s, 144, Criminal 
Procedure Code, cannot take cognizance of an offence 
under s. 188, Penal Code, for disobedience of his own 
order; he must make a complaint under s. 
487 of the Criminal Procedure Code, prohibits the 
trial of the cass under s. 188, in these circumstances 
by the Magistrate. Loxenpra Lat PAL Cuoupatry v. 
EMPEROR Cal. 434 (b) 
———s 145. Sez Damages 943 
- —S.145—Dispute relating to undivided share 

of land or its produce—Section, if applies—Batai 

share of zemindar — Applicability of s. 145 to 
dispute relating to. 

Section 145, Criminal Piocedure Code, does not 
apply toa dispute relating to an undivided share 
in land or to an undivided share in the produce of the 
land, because s3. 145, sub-ss. (4) and (6), Criminal Pro- 
cedure Oods, contemplates that one of the parties shall 
be or shall not be put in possession of the subject- 
mattor of the dispute anda party cannot be put in 
possession of an undivided share of land or its 
producs. But a batat share of a zemindar in the pro- 
duce is’ not an undivided share and s. 145 
applies to disputes relating tosuch ashare. In the 
case of land which is owned by a zemindar and culti- 
vated by him with his haris, it must bafore division 
of the produce or batai be deemed to he in possession 
of the land and of the produce of the land, and that 
the arts are merely his agents for the cultivation, and 
that until the crop is divided between the zemindar 
and the haris, and it is really the zemindar who has 
custody of the crops and divides them. This position 
is not altered merely because there isa jagirdar who 
is entitled also to his ghare. MUHAMMAD Arar v. 
SatTrampas SakdIMaL Sind 969 

S. 145—Lnquiry under—Scope of—Claim 
merely to right to possession—Whether outside scope 
of enquiry—Ali parties claiming right, if should 
be made parties to proceedings—Dispute between 
rival lessees—Co-sharers, tf necessary parties. 





The enquiry under s. 145, Criminal Procedure 
Code, is confined to the fact of actual possession 
irrespective of the merits of the claims of the par- 


ties concerned. A claim, therefore, merely to a right 
to possegsion, a3 distinguished from a claim to be in 
possession, would be outside the scope of the en- 
quiry. It is, therefore, not necessary that all parties 
interested in or claiming a right tothe proparty in 
dispute or entitled to it should be made parties to 
` the proceedings. 

Conszquently, where the dispute is between two 
rival lessees claiming to be in actual possession. 
and there is nothing to show that there was any 
other party who also claimed to be in actual posses- 
eion and notices under s. 145 are issued to them 
alone and not to the co-sharers, there is no defect 
in the proceeding, EMPEROR v, BHUNESHAR PRASAD 

All. 180 
S. 145—Magistrate deciding question not 
raised in notice— Action, held, outside jurisdiction. 

Where in proceedings under s. 145, Criminal] Pro- 
cedure Code, the Magistrate decides questions not 
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raised inthe notice to the parties, the Magistrate 
exceeds his jurisdiction and his order must be set 
aside, Tes Baan SINGH v. JAGDISH Prasad SINGH 
Oudh 1120 
s. 145—Mayistrate, when has jurisdiction to 
take action merely on Police Report. 

The question whether a Magistrate has jurisdiction 
to take action under s.145, Criminal Procedure Cade, 
on a Police Report depends upon what that Polica 
report contains, and when a Police report sate out the 
subject-matter of dispute, the cause of dispute, its 
nature, the apprehension that unless action is taken 
the breach of the peacs will ensue, then the report 
contains sufficient material for the Magistrate to act 
upon, MuaamMMap ÅRAF V. BATRAMDAS SAKuIMAL 

Sind 969 

s, 145— Proceedings under s, 1L5—Inter- 

ference by High Court—Considerations—Practice 
of Sind Judicial Commissioner's Court. 

Tt is the practice of the Sind Judicial Commissioner's 
Court that it will not interfere with proczedings of 
Magistrates under Chap. XII, Crimimal Pro- 
cedure Code, in which s 145, comes, mrely 
becauss the Judges would have  exercisid their 
discretion differently upon the facts, b>caus3 
Froczedings under this Chapter are proczed- 
ings only of a quasi-judicial nature. They are tem- 
porary and emergent in their nature, and Magistrates 
on ths spot are ina better position to judgə of the 
true state of affairs than Judges in Courts many miles 
away. But where it is shown that thre is not upon 
the record material on which tha Magistrate could 
properly have exercised jurisdiction, then the Judicial 
Commissioner's Court will interfere, Muaasmap Arar 
v. SaTRAMDAS SAKHIMAL Sind 969 


s. 145 (1), (6)— Dispute asto immovable 
property— Preliminary order under s. 149 (1), 
necessity of—Want of objection by parties, effect 
of. 

Unless there is a preliminary order under 3.145 
(1) of the Criminal Procedure Oode, the Magistrate 
has no jurisdiction to pass any order under s. 145 
(6) and the conduct of the parties in allowing the 
Magistrate to go on without objection, though re- 
prehensible, cannot validate an order under s 115 
(6) which ig without jurisdiction, 

“Cause of action” is avery unsuitable expression 
jn connection with proceedings under s. 145, Criminal 
Procedure Code. Mariasusar UDAYAN v. MAHAMUD 
AZEAUDEEN SAHIB BAHADUR Mad. 689 (b) 


——— 85. 164, 1(2)—Confession under s. 164— 
Recording of confession, whether compulsory—Non- 
compliance with s. 161—S, 533, whether prevents it 
from being ruled out. 

Section 164, Criminal Proczdure Code, does not in 
terms require a Magistrate, to whom a confession is 
made, to record it atal. So longas the English 
language has its presant meaning “may” cannot 
mean “muet; so s. 164 clearly leaves it optional to 
the Magistrate whether he records a confession or 
not. If he does record it, then ths ssction makes 
it compulsory that he shall record it in a certain 
way. As, however, s. 91, Evidence Act, only so far 
as this matter is concerned, refers to “all cases in 
which any matter is required by law to be reduced 
to the form of a document," it has no application. 
In cases where it does apply, i.e. when the con- 
fession has been reduced to writing but s. 164 has 
not been fully complied with then of course s. 533, 
Criminal Procedure Code, besomes in terms a “special 
provision” referred to in s. 102), Criminal Procedure 
Code, and prevents the confession being ruled out 
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as entirely incapable of proof. NGA TnEIN MAUNG v. 
EMPEROR Rang. 162 
ss. 164, 342, 364 (1)—Evidence Act (I of 

1872), s. 21—Ss. 164, 342 and 364, Criminal 

Procedure Code, whether exhaustive—S. 21, Evidence 

Act, if limited 

Sections 164, 342 and 364, Criminal Procedure 
Code, are not exhaustive and do not limit the 
generality of 3s, 21, Evidence Act, as to the relevancy 
of admissions. Naa TEEIN MAUNG v. EMPEROR 

Rang. 162 

———- $8. 164, 364- Oral confession—Ss. 164, 364, 
must be observed—Magistrates telling accused that 
they are Magistrates—Fact not recorded in memos 

—Confessions, value of. 

It is notat all fair to avoid the precautions laid 
down in ss, 164 and 364, Criminal Procedure Code, 
and endeavour to prove oral confessions made to 
Magistrates seme of whem had no power to record a 
confession at all. It may be legal—a matter which 
is somewhat doubtful—but no weight can be attach- 
ed to confessions so obtained. Where the Magis- 
trates all state that they told the accused that they 
were Magistrates but curiously enough all forgot to 
jecord this fact in the memos prepared by them, 
such confessions are of littleevidentiary value. Lar 
SINGH V. EMPEROR Lah, 373 
———-_ £.188—Jurisdi.tion conferred by s.188— 

Nature of —Offence committed by European British 

subject outside British India—Certificate under 

s. 188—Accused brought to be tried in British India 

Question cs to his claim to be tried as European 

subject, when arises — Certificate under s 188— 

Effect of. 

Yor the puiposes f criminal jurisdiction an accus- 
el person isfound wherever he is actually present 
whether or not he has been brought there against 
his will. 

Where a European British subject who commits an 
offence outside British India is brought for trial in 
British India on a certificate being furnished by 
the Political Agent as required by the proviso to 
s. 188, Criminal Prozedure Code, the certificate 
operates and the case may be dealt with as if the 
offence had been committed in British India “ when 
any British subject commits an offence in the terri- 
tories of any Native Prince or Chief in India,”: 
that .is, whether he is an Indian British subject ora 
European British subject, hie claim to be tried as a 
European British subject arises after the certificate 
has been furnished and it has been decided tó deal 
with himas ifthe offence had been committed in 
British India. It will be open to him then at his 
trial in the Court where he has been directed to 
stand his trial to plead that he is a European British 
subject, and the provisions of Chap. XXXIIL of the 
Criminal Procedure Code, will then operate. The 
certificate under gs. 188 of the Criminal Prccedure 
Code, does not invest the District Magistrate with 
jurisdiction to order the trial of a European British 
subject before a Magistrate of the Fist Class in 
British India as is set out in the application for 
ievision, If the accused je a European British sub- 
ject, the Magistrate can do nomorethan hold an 
enquiry and commit him for trial; hecannot tiy 
him himself. W. Y. ZINCKE v, IMPEROR Nag. 687 

ss. 192, 203, 350—S. £03, scope of— 

Complaint—Diısmissal—Agpplication for further 

enguiry—Sessions Judge directing case to be sent to 

another Magistrate—Transfer to another Magistrate 
~ Case, tf governed by s. 380—HEvidence already 
recorded, if can be acted upon. 
, The provisionsof s, 203, Criminal Procedure Code 
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are very wide and this section does not say that_ the. 
Magistrate dismissing the complaint must have him- 
self recorded the evidence in the preliminary en- 
quiy. 

Where, therefore, the cumplainant whose complaint 
has been dismissed applies for further enquiry and 
the Sessions Judge while ordering the same directs 
the case to be sent to another Magistrate and the 
District Magistrate transfers the case to another 
Magistrate, the transfer is one under s. 192, Criminal 
Procedure Code, and the caseis governed by s 203 
and not by s. 350. The Magistrate has power to act 
upon the evidence already recorded. VIRUMAL 
MANGHANMAL v. MueaAmMMaAD KHAN Sind1020 
5.195. See Criminal Procedure Code, 1898, 
s. 144 434 (b) 
—s.195—Held on facts that offence disclosed 

fell under s. 210, Penal Code and not under 

s. 406 and that written complaint under s. 195 was 

necessary. 

A person against whom a decree had been passed 
alleged certain payments in kind to the decree-hc Ider, 
who fraudulently concealing the facts from the Court 








-obtained from it further execution of the decree and 


a warrant of arrest against him: 

Held, that the offence was primarily an offence relat- 
ing to the administration of justice. It was not merely a 
subordinate or ancillary offence, nor wasitin any way 
separable or distinguishable from the offence for which 
com laint of the Court is required. The offence, as 
diselcsed, upon the facts was not the cffznce under 
s. 406, Penal Code. But the main offence dis- 
clcsed upon the facts was an offence under s. 210, 
Penal Code. Consequently, a written ccmplaict 
by the Court as required by s. 195, Criminal 
Procedure Code, was necessary. BHIMOMAL v. JALO 

: Sind 797 
-8. 195— Provisions, if can be evaded by 
placing the offence under another section. 

The purpose of s, 195, Criminal Procedure Code, is 
to keep within the control of the Courts in the public 
interest offences committed in relation to their pro- 
ceedings, and it would be an evasion of the provisions 
of that section to allow an aggrieved party, mereiy 
by placing the offence under another section, to escape 
its provisions. BHIMOMAL V. JALO Sind 797 
$.195—S. 195, scope of—Complaint under 

s. 195—Cognizance, if should ‘be taken of whole 

case. s 

Whats. 195, Criminal Prccedure Code, prohibits 
is taking cognizance of an offence of a certain class 
except on a complaint of a Court; but where 8 
Court hae complained of an offence specified in this 
section, then cognizance can be and is tobe taken 
of the whcle case, that is to say, prosecution will go 
forward as against all the persons found to be con~ 
cerned in the offence and also under any sections 
found applicable to the facts which are the subject- 
matter of the complaint. But cognizance having. 
been taken ofan offence, the inquiry will prcceed 
against all the persons whom the evidence shows to 
have been concerned in it provided that the Court 
making the ccmplaint and naming scme persons 
therein has not expressly considered and decided in 
the negative, the question whether other persons 
should also be prcsecuted on the same facts, JUGESL~ 
WAR SINGH V. EMPEROR Pat. 86 
———S8 195 (1) (b)—Complaint of offence under 

s. 193, Penal Code (Act XLV of 1800)— Power under 

s. 195 (1) (b), if confined to parties only. 

Court has rower to file a ccmplaint of an oifence 
under s. 193, Penal Code, against a witness even if 
when he gave hig evidence he wae not doing so ag 
; ES, : 3 
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a party tothe suit but as a witness. Nothing in 
5. 195 (1) (b), Criminal Procedure Code, confines the 
power of the Court to persons who are parties to the 
proceedings. It is s. 195 (1) (c) which confines the 
power of the Court to parties to the proceedings, 
and there it is in respect of documents and not of 
oral evidence. EMPEROR v. U. Kapon Rang. 769 
s. 195 (1), (b), (c)}—Compelling prosecution 
witnesses merely torepeatin Sesstons Court evidence 
given before Committing Magistrate's Court on 
pain of being prosecuted for perjury —Practice 
condemned. 

It is in the interests ofthe Crown as well as in 
the interests of justice that prosecution witnesses 
should be free to tell the truth to the Court of 
Session irrespective of whatever evidence they may 
have given in the Court of the Committing Magis- 
trate. It is for the trial Judge to believe or not 
to believe the evidence given before him which was 
at variance with that given by the same witnesses 
in the Committing Magistrate's Court. To compel 
prosecution witnesses merely to repeat in the Court 
of Session the evidence they gave before the Com- 
mitting Magistrate on pain of being prosecuted for 
an offence of perjury would be to deprive the Court 
of Session of an opportunity of getting at the true 
facts of the case and would not be conducive to 
the interests of justice. PRAGI v. EMPEROR 








Oudh 107 

3. 203. See Criminal Procedure Code, 1898, 

s. 192 1020 
$.203— Complainant purchasing sewing 


machine on hire-purcha-e system—Default in pay- 

ment—Company's employee removing machine— 

Complaint for trespass and for issue of search 

warrant—Magistrate holding no trespass commitied 

but issuing search warrant—Hoeld, Magistrate could 
not issue search warrant but shouldhave dismissed 
complaint under s. 203—Criminal trial. 

The complainant purchasəd a sewing machins on 
a hire-purchas2 agreement. On his making default 
in payment of the monthly hire for four cons2cu- 
tive months, the Company sent an employee 
to his hous? to move the machins as they were 
entitled to do under the terms of the agreement. 
On the n2xt day, the complainant appsared before 
the Police Magistrate of Sealdah and alleged that 
the employze of the Company had committed criminal 
trespass and theft-and asked for the issue of a szarch 
warrant, The Magistrate sent the case for enquiry 
ani upon the report held that no criminal action 
would lie, Nevertheless, he issued a search warrant 
to recover the machine which he ordered to be made 
over to ths complainant on a bond for Rs. 100: 

Held, that the Magistrate had n> authority to make 
the order. He had rejected the application of the 
complainant, and ought to have dismissed the com- 
plaint under s. 203 ofthe Code of Criminal Proce- 
dure. After that, he was not in position to make an 
order for the issue ofa search warrant or that the 
machine should be handed over to the complain- 
ant. S. R. BAGNALL v. Mrs. DEAN Cal, 521 
88. 238, 299, 537, 438 — Irregularities 
in charge—Trial, when vitiated. 

Irregularities in a charge have no effect unless 
they have prejudiced the accusəd in their defences. 
Whore, therefore, the accus:d charged with murder 
aud uniers, 396, Penal Code, is convicted unier 
s. 33} (2), s. 379, the conviction is not illegal evan 
though the charge may be in the alteraative. Bawar 
Saan v. Emperor Pesh. 899 

3. 247 —Summons case—Absence of com- 
plainant—Courses before Magistrate— Magistrate 
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exercising discretion not to grant adjournment— 

Interference in revision, if proper. 

Under s. 247, Criminal Procedure Code, the per- 
sonal pressnce of a complainant is necessary in order 
that a summons case should proceed. The only ex- 
ception made is for a public ssrvant whose person- 
al attendance is not required by the Magistrate, 
In the case of anybody, except .2 pubile servant, the 
personal attendances of ths complainant is neces- 
sary. | 

Where the complainant does not attend in person 
under the provisions of s. 247, Criminal Procedure 
Code, there ara only two courses open to the Magis- 
trate. The miore ordinary course is to acquit the 
accused The exceptional course is, ifhe had any 
particular reason for doing 30, to adjourn the hear- 
ing of the case to some other day. When the Magis- 
trate exercises his discretion not to grant an adjourn- 
ment, the Magistrate cannot be said to have acted 
wrongly and thereis no ground for interference in 
revision, Prese Lar v. RUSTAM SINGH | All. 784 

s. 250—Prosecution by Municipal Com- 
mittee—Action not vindictive —Award against 

Committee—Held, order not proper. | 

The trial Magistrate accepted the resident's con- 
tention that the tin shed in questionexisted for the 
last six years. He discharged the resident and 
further directed in view of tho facts that the Muni- 
cipal Committee should pay her ten rupees as com- 
pensation without giving the Committee an oppor- 
tunity of explaining why the, compensation should 
not be awarded and tho Committee's action was not 
grossly careless or vindictive: 

Held, that Ah nt a casa where 

i ave been given. 
bee that the order of tho - trial Magistrate 
should be set aside, since the provisions of s. 250, 
Oriminal Procedure Code, which are mandatory, were 
not complied with. New Detar MUNICIPAL COMMITTER 
v Ram War h j Lah. 368 

s. 288, Sex Criminal trial 1036 
—s 299. Sse Criminal Procedure Oode, L898, 


g. 238 sis 899 
— 5. x 

SEs Criminal Procedure Code, 1898, s. 164 162 

Sre Criminal Procedure Code, 1898, ss 428, 423 

f 184 (a) 

s. 342—Duty of trial Court to call accused's 

attention to point leading to inference of guilt and 

to call for explanation—Evidence circumstantial 

—Performance of this duty is all the more necessary 

—Fresh trial, necessity of, on non-performance of 

ty. 

ma e aty of the examining Jadge under 8. 342, 
Criminal Procedure Code, to call the accused's atten- 
tion to any point which the jury considers to be 
vital, or, in other words, to lead to the inference of 
guilt and to ask for an_ explanation. In acase of 
circumstantial evidence it is all the more necessary 
to perform this duty, because the accused cannot be 
expected to know, when all the evidence against him 
is of a circumstantial nature and some of it is im- 
portant while some of it is not, which are the points 
on which an explanation from him would be necessary 
to avoid the inference of his guilt. f | 

The non-performance of this imperative duty will 
compel the Appellate Court to order a fresh trial 
as it isnot fair that his case should be decided 
in the absence of an explanation from him 
about the points that were urged against him by the 
prosecution and yeni? or Namaennia S 
i ital. In re KIMID 
important or vita ee 


compensa- 
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————§, 350. Spe Criminal Procedure Code, 1898, 

s. 192 1020 

8. 350—Accused, if can insist on fresh trial 

—Trial de novo, when can be commenced—Duty 
of Magistrate. 

In some cases to which s. 350, Criminal Procedure 
Code, applies the previous -charge is blotted out and 
in some casesnot. It depends on which option the 
Magistrate adopts. The accused can in no case 
insist on a clean slate; and the Magistrate cannot 
-ignore although he may amend the previous charge, 
if he decides to make use of any of the evidence 
previously recorded ; but if he decides to wipe out 
all that previous evidence, the former charge is also 
wiped out. 

Section 350, Criminal Procedure Code, in effect lays 
down that the enquiry or trial has to be commenced 
de novo if the succeeding Magistrate in his discretion 
desires that it should be so, with the necessary im- 
plication that the charge already framed has to be 
ignored. In such cases Magistrates should make it 
clear whether they are starting fresh proceedings 
altogether or are merely re-hearing the witnesses to 
the extent demanded by the accused, TUKARAM v. 
EMPEROR Nag. 744 


s. 350 — Magistrate framing charges — Case 
taken up by another Magistrate who allows claim of 
accused for trial de novo—Magistrate transferred— 
Another Magistrate summoning prosecution witnesses 
on trial de novo being clatmed—Discharge order— 
Effect—Order, if one of acquittal. 

Where ina complaint under s. 420, Penal Code, 
the Magistrate framed charges against the’ accused 
andthe case was then taken up by another Magis- 
trate who recorded that the accused claimed trial 
de novo before him and the claim was allowed and on 
the transfer of this Magistrate, the case continued 
before another Magistrate who also noted that the 
accused claimed a de novo trial, and he re-summoned 
the prosecution witnesses accordingly and after hear- 
ing them passed an order of discharge : 

Held, that by ordering ade novo trial the Magis- 
trate must be deemed in this case to have acted under 
s. 350 (1) of the Criminal Procedure Code and that by 
de novo trial he meant what is technically de novo 
jnquiry plus trial. The procedure followed in re- 
hearing the case from the beginning and ignoring 
all previous proceedings including the charge showed 
that this was the option he adopted. The legal 
result was that the previous charge was no longer in 
force and therefore the order was oneof discharge 
and not of acquittal. TUKARAM v. EMPEROR Nag. 744 


s.350—Right of accused under s, 350— 

Nature of—Option of Magistrate. 

Under s. 350 (1), Criminal Procedure Code, the 
right of the accused is not to demand a re-trial as 
such, but simply that any or all of the witnesses 
should be re-summoned and re-heard. Subject to 
giving effecttothat right, the option lies with the 
Magistrate to start the inquiry or trial all over again, 
or not, TUKARAM v. EMPEROR Nag. 744 

ss. 350, 258 (1)—S. 258 (1) must be read 
in the light of s. 350, 

Section 258 (1), Criminal Procedure Code, must be 
read in the light of s. 350, Criminal Procedure 
Code. TUKARAM v. EMPEROR Nag. 744 
———8. 364. Ser Criminal Procedure Code, 1898, 

ss. 164 373 


— 8.364 (1). Sze Criminal Proced Cod 
1898, s. 164 eame iez 


8.421 (2)—Summary disposal of appeal 
after calling for record and perusing it—Pleader 
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for appellant once heard when presenting appeal 

—If should be heard again before dismissal. 

Section 421, Criminal Procedure Code, provides 
that on receiving the petition under s. 419 or 
s. 420 the Appellate Court shall peruse the same, and 
jf it considers that there is no sufficient ground for 
jnterfering, it may dismiss the appeal summarily, 
provided that no appeal under s. 419, shall be dis- 
missed unlessthe appellant or his Pleader has had 
a reasonable opportunity of being heard in support 
of the same. Sub-section (2) provides that before 
dismissing the appeal under this section, the Court 
may call for the record, but shall not be bound to 
do so. There is nothing contained in the section 
about theright of the appellant or his Pleader to 
have two reasonable opportunities of being heard by 
the Court. Provision is made only for one reason- 
able opportunity. Consequently, the Appellate Court, 
before dismissing an appeal summarily after calling 
for record and perusing the sameis not bound to 
hear the appellant or his Pleader again, if he was 
once heard when presenting the petition of appeal. 
Manmataa Nata SIRKAR v. UNION BOARD or DEATRI- 


GRAM Cal. 270 
— s. 423. Ser Criminal Procedure Code, 1898, 
s. 439 899 





s. 423—Appeal against conviction by accused 
—Appellate Court, tf can enhance amount of fine 
in absence of appeal by Crown. 

Tt is objectionable on appeal to enhance the sen- 
tences of fine as, under s. 423, Criminal Procedure 
Code, an Appellate Court cannot, in an appeal by 
the accused from conviction, enhance the sentence 
passed by the lower Court. ABDUL RASMAN v. EM- 
PEROR Lah. 462 


s. 423—All evidence available produced— 
No material irregularity— Re-trial, if should be 
ordered, ieee 
In the absence of any material irregularity in a 

trial in which allavailable evidence was pioduced, 

an order of re-trial would merely amount to an ex- 
pression of dissatisfaction with the result. An order 
of re-tiial should not Le given merely because the 
yevisional authority disagrees with the trial Judge 
ag to the offences constituted by provedfacts Pawar 

Saan v. EMPEROR - Pesh. 899 

s. 423 (1) a`— That the accused be re-tried 
ins. 423 (1) (a)—Whether applies to appellate order 
of acquittal 
Tho words “that the accused be re-tried” in 
s. 423 (1), Criminal Procedure Code, do not apply 

to acase where the order of acquittal is passed on 

appeal. Emperor v. U. Kapon Rang. 769 


——s8. 423, 439—Jury trial—Appeal by. 
accused—Power of Appellate Court to go into the 
facts—Application by Crown to enhance sentence. 
Under s. 423, Criminal Procedure Code, where in 

the case ofa conviction by ajuiy, the Appellate 

Court is not authorised to alter cr reverse the verdict 

of the jury unless it is of opinion that such verdict 

is erroneous owing to a misdirection bythe Judge 
or to a misunderstanding on the part of the jury of 
the law as laid down by him andthe Appellate 

Court cannot, accordingly, go into thefacts of the 

case except to see whether there has been any mis- 

direction by the Judge i 
The Appellate Court is not entitled in such a case 

to gointo the facts and reverse the findings of the 

jury even though a Criminal Revision Case has 
besn filed by the Crown for enhancement of sentence 
calling upon the High Court to exercise its powers 
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of revision under s. 439, Oriminal Procedure Code. 
RaTHANASABAPATHY GoUNDAN v. PUBLIO PROSECUTOR 

Mad. 243 
——— 88 428, 423, 342—Appeal — Appellate 

Court finding documents were not proved and 

examination under s. 342 was not satisfactory — 

Proper procedure—Setting aside conviction and 

sending case back for further evidence but not for 

complete trial—Illegality of. 

Where in an appeal in a criminal case, the Appel- 
late Court finds that some documente which had 
been marked as exhibits had not been proved accord- 
ing to law, and that the examination of the accused 
under s. 342, Criminal Procedure Code, had not been 
satisfactory and that the accused should be examin- 
ed afresh, there-are two courges open to the 
Judge. He can either proceed under s. 428, 
Criminal Procedure Code, that is to say, keep 
the appeal pending on his own file while direct- 
ing additional evidence to be taken by a Magis- 
trate and duly certified to the Appellate Court which 
would then dispose of the appeal under s. 428, cl. 
. (2). In ordering additional evidence to be taken it 
would be quite proper to direct a further examina- 
tion of the accused at the same time. Or he can under 
B. 423 of the Code set aside the conviction and order 
the accused to be re-tried by a Court of competent 
jurisdiction. Such a re-trial, if ordered, would be 
ade novo trial. But an order setting aside the convic- 
tion and sending the case back forfurther evidence 
and not for complete trial is illegal. SRI KRISHNA 
PRASAD SINHA v. EMPEROR Pat. 184 (a) 
——— 8.438, Ses Criminal Procedure Code, 1893, 

s. 238 899 


S. 439— Bombay Prevention of Gambling 
Act (IV of 1887 as amended in 1910), s. 12—Question 
whether place is public place is one of fact. 
Whether a place is a place to which the public 

have or are permitted to have asces3 within the pro- 

visions ofs. 12, Bombay Prevention of Gambling 

Act, is a question of fact. The High Court will not 

ordinarily in revision interfere with the findings of 

a competent Magistrate on questions of fact. 

TAHIRALI v. EMPEROR Sind 58 

ss. 439, 423—Accused showing cause 
ig conviction, whether entitled to argue on 
acts. h 
Section 439, Criminal Procedure Code, does not 
override the express terms cf s. 423 and a convicted 
person in showing cause against his conviction 
under s. 439 (6), Criminal Procedure Code, has only 
the same right as he has when hs comes before 
the-Court by way of an appealunders. 423. P. 
RATHANASABAPATY GOUNDAN v. PUBLIC PROSECUTOR 
Mad. 243 

——— 88. 439, 423—Acquittal, if canbe altered 
into conviction in revision. 

In revision the High Court hasno jurisdiction to 

alter an acquittal into a conviction. Bawar SHAH v. 

EMPEROR’ Pesh.899 


$. 476—Magistrate passing order refusing 

to start proceedings for perjury under s. 476— 

Whether can act on subsequent application moving 

him to the same effect —Precautions. 

A Magistrate who has passed an order refusing to 
start proceedings for perjury under s. 476, Criminal 
Procedure Oode, can act on a second application 
moving him to the same effect. Ordinarily, however 
it would be undesirable t> do so unless some fresh 
facts had emerged showing that the previous order 
was clearly wrong. 

Held, on merite that the Magistrate was justified 
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in refusing to prosscut3 and interference in revisi 

was not necessary. R-AGWANDAS v. MATHURA 
Nag. 713 (b) 

——— ss. 476, 476-B—Complaint under s. 476— 

No appeal—Complaint, if can be challenged before 

Magistrate. 

Wherea Court makes a complaint under P. 476, 
Criminal Procsdure Cod2, and no appeal ie filed 
against it under e. 476-B, the accused cannot chal- 
langs the complaint itself before the Magistrate. Em- 
PEROR v. U KADOE Rang. 769 

ss. 476, 537—Odjection to initiation of 
proceedings for want of jurisdiction— Objection 
after commitment—Legality of. 

Ina case triable by the Sessions Court and 
initiated by a complaint by the Magistrate under 
8,476, Criminal Frocedure Code, once a commitment 
is made, 161: too late for the accused to take objec- 
tion against the initiation of proceedings for want 
of jurisdiction in the Magistrate. The intention of 
the Legislature is to prevent innocent persons pe- 
ing put on trial at the instance of persons likely to 
be moved by motives of revenge and not protect 
guilty persons from the penalty of their crimes, 
JUJESHWAR SINGA V. EMPEROR Pat. 86 
—s.476-B—Complaint filed and prosecution 

ordered by trying Magistrate—Appeal, if lies. 

An appeal lies under s. 476-B, Criminal Procedure 
Code when a complaint has been filed and prosecu- 
tion has been ordered by the trying Magistrate, 
Master Zoppa v, EMPEROR Lah. 1057 
8,487. See Ciiminal Procedure Code, 1898, 
8. 144 434 (b) 
——— 8. 497 (5)—Granting of bail in non-bailable 

offence—Principles—Bail, when should be cancelled 

—Abusing of liberty—Re-arrest. 

The granting of bail in a non-bailabls offenca is 
a concession allowed to an azcusad person and it 
presuppos3s that this privileg> is not to ba abused 
in any manner and that the accussd person has not 
to come into contact with ths proszcution witnesses 
or to exert any undue influenx on th:m soas to 
destroy the evidenc2 or to minimise its effect against 
him. It is a sort of trust reposzd in him by Court 
and if it is found that h> has betrayed this trust in 
any manner or that he has misused the liberty thus 
granted to him by Court, he disantitles himself t> 
the privilege so granted. . This is more specially 80, 
when he happens to occupy a dominsting position 
in relation to the witnesses concerned and can injure 
or benefit them by his own fiat. It is no doubt 
true, that the object of s. 497 (5), Criminal Procedure 
Gode, is not punitive, but it is equally true that 
the interests of the administration of justice de- 
mand that nobody should be allowed to impede the 
course of justiceor hamper its administration in 
any manner, EMPEROR vV. JIWAN LAL Gaopa 

i Lah. 376 

—_ ss. 516, 517. Sse Criminal trial 377 

———S. 526 (8)—Mandatory nature of—Applica- 

tion under—Refusal to stay proceedings—Whether 

suficient ground for transfer—Costs—H. eld, Crown 
should bear costs in Suture trial. 

Section 526 (8), Crimina: Procedure Code, ig 
mandatory. The Court is bound to stay the case 
after intimation has been given that an applica- 
tion for transfer is to be made to the High Court. 
The action of a Magistrate in refusing to stay 
the proceedings in his Court oa the filing of such 
an application must be construed as deliberate 
and by such action, even if it be precipitate, it 
gives the accused persons reasonable ground for 
apprehension that he will not be unprejudiced in 
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the conduct ofthe trial, and is sufficient grcund 
for transfer of the case from his Court. 

Held, also that as it was the hasty action of the 
Magistrate that had resulted in the transfer of 
the case, the costs of the complainant in the future 
trial should be borne by the Crown. BALIRAM v. 
MARUBAL Nag. 1065 


—— — 5, 528—Order of transfer without giving 
reasons and before issuing notice to other side— 
Legality—Interference by High Court—Held, order 
should be set aside. 

When the District Magistrate transfers a case 
frcm one Honorary Magistrate to another and no 
reasons for the transfer aie given in the order and 
no nctice has been issued to the other side before, 
the order is passed, the order although irregular 
may not be wholly illegal. But the High Court 
can interfere in revision even with a legal order 
where it appears just to doso: 

Held, the order was unsatisfactory and as 
there was nothing to shcw that the discretion of the 
lower Couit was exercised properly, and that the 
other side ought to be given a chance to advance 
its objections, the order of transfer should be set 
aside. CKOTEMIYA v. ASRATMIYA Nag. 692 
s. 537. 





See Criminal Procedude Code, 1692, s. 238 899 

SEE Criminal Procedure Code, 1893, s. 476 86 
Criminal trial. 

Ser Criminal Procedure Code, 1898, s. 203 | 521 

Sre Privy Council 545 


A.complice—Evidence—Woman knowing that 
her paramour intended to kill her husband—Fact 
not disclosed to husband— Her evidence, value of. 
Where a woman knows the fact that her paramour 

intended to kill ber husband but does not disclose it 

to her husband, she must he regarded as an a2com- 
plice in the crime. In any case, her testimony 
cannot curry any higher value than the testimony 

of an accomplice. PHuLLU v EMPEROR Lah. 700 

Accused charged for cheating and breach of 
trust—Accused, having account in Bank—Magis- 
trate, if can order Bank not to give money to 
accused—Criminal Procedure Code (Act V of 1898), 
ss. 516, 517. 

The accused was charged with cheating or, alter- 
natively, criminal breach of trust. Accused had an 
account with a Benk, and the Police served a stop 
order onthe Bank to prevent the accused from 
operating on his account. The Magistrate modified 
this by making an order that Rs. 75, out ofthe 
account, might be paid to the petitioner for the pur- 
poses of his defence, or otherwise; but the rest of 
the money would be detained pending the disposal 
of the case: 

Held, that thete was no jurisdiction in the Magis- 
trate for making any such order. Sections 516 and 
517 of the Criminal Procedure Code, were clearly not 
applicable. The position in law was that the aceus- 
ed had lent this money to his bankers upon the 
understanding that they would re-pay it to him at any 
time on demand and there was no provision of law 
which could authorise the Court to make an order 
upon the accused not to ask the Bank to re-pay 
the money which he had lent io them. Further, 
there was nothing to show that the meney in the 
Bank was part of the proceeds ofthe cheating or 
breach of trust. MAKEAN LAL CHATIERJEE V. EMPEROR 

Cal. 377 

Alibi— Evidence strong against accused— 

Accused found to have motive—Recovery of blood- 

stained garments and knife—Held, alibi evidence 
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was notto betreated seriously—Penal Code (Act 

XLV of 1880), s. 302. 

The Court was satisfied that the accused had some 
motive for attacking the deceased and there was no 
evidence to show that any one else had any motive 
for attacking her. The prosecution evidence was 
very strong against the accused. The recovery of a 
blood-stained shirt from the person of the acensed . 
and of a blood-stained knife from a room in his 
house strcngly corroborated the rest of the prosecu-. 
tion evidence : ‘ 

Held, that, in view of the strength of the case 


against the accused, it was impossible to treat 
seriously his alibi evidenca espezially when that 


evidence was given by mən belonging to his 
casts and the person with whom the accused alleged 
he was at the time in question was not produc- 
ed. 

Held, on evidence, that the accused was correctly 
convicted under s. 302, Penal Code, Katka v Em- 
PEROR Oudh 154 


———-Appeal from acquittal—Principles. 

The accused in an appeal from an acquittal: 
retains his right of being presumed to be innocent 
until the charge is fully brought homz-to him. He 
has theright which hehad inthe trial Court of 
being given the benefit of a reasonable doubt as to 
his guilt, He mustalso have the benefit of the 
opinion of the trial Court upon the credibility of 
the witness whom that Cou:t had the advantage of, 
seeing face to fave and judging of their demeanous 
and he has the right to ask that the acquittal should 
not be set aside unless the trial Court hastaken a 
perverse view of the evidence and has arrived at 
an unnatural and distorted conclusion. Eaprroz v, 
TDHATURBHUJ NARAIN C..AUDHUBY _ Pat. 74 
—Bail— Applicant young and coming from 

respectable family — Weight of — Conviction for. 

attempting to shoot—Bail, if an be gran:ed. 

Although in an application for buil, the argument 
that the applicint is of young ag> and comes from a 
respectable family and that 1t will be unfortunate that 
hs should be associated with bad characters in jail if 
ultimately it is found that he was not guilty, has 
some force, yet after all it is an argument which could 
beraiselin almost every case, because respectable 
men even older may sufizr deterioration from ‘deten- 
tion in jail. > 

Aman who is convicted of an attəmptto shoot 
another, cannot safely be released on bail until it is 
established that he is not guilty or, at any rate, that 
his conviction is not justifiable, A man is kept in 
prison not only to prevent his absconding but if 
there is reason to telieve that he has committed 
crimes of a certain type to prevent him from being a 


possible danger to the community. D.ANPAL v. Em- - 
PEROR All. 703 (a) 


—-—— Benefit of doubt—Accused implicated out of: 
spite and old-standing enmity—Held, accused were 
entitled to benefit of the doubt. h 
Where it appeared that out of spite and becausə 





-of old-standing enmity which existed between the 


deceased and the accused, the latter were ‘falsely 
jmplicated in a murder and for this reason two 
persons named in the first information report were 
not prepared to support tha prosecution story : 
Held, thit the charge against the accused was not 
proved beyond all reasonable doubt and they could 
be given the benefit of the doubt and acquitted. 
MULAIM SINGH v. EMPEROR Oudh 422 
Benefit of doubt—Murder charge~ Conduct of 
accused suspicious— Motive lacking—Hvidence not 
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convincing—Held, benefit of doubt should be given 

to accused. 

In a charge for murder by Poisoning, the aczus- 
ed's conduct on the day of the crime was suspicious, 
but motive was lacking. The evidence of the poj- 
son-vendor was also not convincing. In the Sessions 
Court, witnesses to prove threats of the accused to 
the deceased—-a point of vital importanco—wer2 not 
examined but the Judge convicted the accused of 
murder: 

Held, that the circumstantial evidence, as it was 
presented to the Court, was not such as to make it 
clear beyond doubt that the accused murdered the 
deceased. There was not even actually a weak link 
in each chain and there was ground for doubt of 
which the benefit must go to the accused. EMPEROR 


v. Harpwar Sai Pat.1079 
——— Benefit of doubt—Murder — Conviction, if 
can be based on statement of one witness Only 


when rest of the evidence has to be rejected— 

Benefit of doubt should be given to accused. 

In a murder cas2 where all evidence except the 
statement of one witness has to be rejected, the ac- 
cused should not be convicted on the solit 1y state- 
ment of this witness but should be given the benefit 
of doubt. NURA v. EMPEROR Lah, 1056 

Burden of proof—Exceptions—Accused, if 
can discharge burden by relying on facts brought 
out in case, eren if not expressly relied on by him 
in his statement. 

In acriminal case the burden is on the accused 
to prove an exception but he may do eo by relying 
on any ofthe facts brought out in the cas2, even 
when they do not appear in his own statcment or 
defence evidence. . Where the Court finds on the pro- 
secution evidence itself that the accused is 
to the benefit of one of the exceptions to s. 300, it 
.should give the accused that benefit though he may 
not have relied on the exception. 

Consequently, where in a prosecution for defama: 
tion, the occasion of defamatory statements is found 
to be a privileged one, there should be no conviction 
even- if this exception is not expressly relied on by 
the accused. BHADDU v. EMPEROR Nag. 928 

——- Confession—Admissibility, question 0f— Aid 

of Evidence Act or Criminal Procedure Code. 

Section 1 (2), Criminal Procedure Code, shows that 
the Criminal Procedure Code does not affect any 
special or local law in force; so one must look to 
the Evidence Act for the admissibility of confessions 
rather than to the Criminal Procedure Code. NGA 
TEIN MAUNG v. EMPEROR Rang. 162 

Confession— Jury told of confession but 

Court sending them out of Court while discussing 

if confession ought to be admitted. 

It is no good telling the Jury first that the ac- 
cused has made a confession and then sending them 
out of Court while the question is discussed whether 
the confession ought to be admitted or not. DAUD 
SaBIK v. EMPEROR ` Cal, 721 
Confession—Shoutd be voluntarily made in 





whole. 

A confession if itis to be admissible in evidence 
is to be voluntarily made in whole not in parts. 
BAMERO v. EMPEROR Sind 1036 
Cross-cases— Two separate trials and one 

judgment—Divisions in two separate and distinct 

—Procedure, legality of. 

There were two separate trials befure the Magis- 
‘trate and there were two appeals before the Sessions 
Judge. Although the judgment was one continuous 
document, the decisions in the two ceses were quite 
‘peparate and distinct from each other. None of the 
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the evi- 


findings in the one case was based upon 


- dence recorded in the other case only. The judg- 


ment before the High Court was a self-contained 
document and was based upon its own oral and dicu- 
mentary evidence : 

Held, that the procedure was not illegal and the 
accused was not prejudiced. Panna LAL v. EMPEROR 

D Lah, 809 

Dying declaration made under shadow and 
fear of death—Value of. 

Too muchard undue reliance should not be put 
on so-called dying declarations made presumably 
under the shadow and fear of death. Mozammap A NIS 
v. EMPEROR Oudh 482 

Evidence. Sze Evidence Act, 1872, s. ats 

Evidence—Accomplice—Evidence of, should 
be corroborated—Question of sufficiency of corro- 
boration is matter for Court trying case. 

It is a salutary rule thatthe evidence of an ac- 
complice should becorroborated. It is essential that 
the Court which has to estimate the valueof the 
evidence of an approver should bear inmind that 
salutary rule, When a trial takes place before a Judge 
anda jury it is the duty of the Judge to warn the 
jury that it is unsafe to act upon the uncorrobcrated 
evidence of anaccomplice. In the same way when 
a trial takes place before Commissioners who 
are the Judges both of law and of facts, it is right 
and properand indeed obligatory upon them that 
they should warn themselves tnat itis unsafe to act 
on the uncorroborated testimony cf the aeccmplice. 
The question whether the evidence of an accumplice 
has been sufficiently corroborated is largely a 
matter for the Court which is trying the case. Mort 
Lat Ray v. EMPEROR Cal. 779 FB 
Evidence—Circumstantial evidence tending to 

incriminate accused — Duty of Magistrate and 

Judge to record—Written statement filed on behalf 

of accused persons—Vulueto be attached, 

Every piece of circumstantial evidence tending to 
incriminate the accused should be pointedly brought 
to his notice either by the Committing Magistrate 
or in the last resort by the trial Judge in the Court 
of Sessions, and the answers of the accused to these 
questions recorded, as far as Possible, in his cwn 
words by the Court. Written statements filed cn 
behalf of accused personsare evolved out of the 
brains of the Counsel for the accused helped by tbe 
pairokars and friends of the accused, and seldcm 
represent the ideas of the accused or the tacts as 
known to the accused, Magistrates and Sessions 
Judges should discountenance the practice of filing 
written statements on behalf of the accused persons. 
MOHAMMAD ANIS v. EMPEROR Oudh 482 

Evidence—Letter filed as exhibit— Witness, 
if can be allowed to determine which portion of it 
is to go in evidence—Cou1t, if can hand back the 

exhibit. Srz Penal Ccde, 1860, s. 477-A 369 

Evidence—Mere: absconding—Whether can 
be basis for conviction. 

Mere absconding of an accused person should not 
form the basis of a conviction. It comes in as a 
very useful piece of corroborative evidence if there 
is other evidence to connect the accused with the 
crime, but per se absconding is not enough to bring 
home the charge to the person who has absconded, 
JAN KHAN v EMPEROR Pesh. 630 
Evidence — Person not charged but whose 

evidence appears to be that of accomplice — 

Corroboration, necessity of. 

Where the evidence of a person though not charged 
with an offence looks as that of an accomplice in; 
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the commission of the crime, it has to be viewed 
with grave caution, and needs strong and indepen- 
dent corroboration in material particulars before 
the Court canbe justified in acting upon it and 
basing a conviction on it. Mosammap Anis v., Em- 
PEROR Oudh 482 
Evidence—Witness resiling from statement 

made in committing Magistrate's Court—Notice to 
show cause, if can be issued when case is pending 

—Criminal Procedure Code (Act V of 1898), s. 288 

—LEffect of. 

However exasperating it may be, when a witness 
resiles from a true statement made in the committ- 
ing Magistrate's Court, the Court should not issue 
notice to show cause while the proceedings are 
pending. The witness cannot then be considered 
a free witness; ha is giving evidence under fear 
and duress and it may not only influence and in- 
validate his testimony but it may affect the testi- 
mony of witnesses who come later. Section 288, 
Oriminal Procedure Code, enables a Magistrate to 
bring on the record as substantive evidence the 
evidence of a witness who falsely resiles in the 
Court of Session from his former statement, and the 
question of the witness's prosecution for perjury can 
be considered after. SAMERO v. Empsror Sind 1036 

Evidence—Wound inflicted on throat—Test 
to see if wounded person is capable of speech. 

In the case of a wound of the larynx, speech is 
possible if the wound is above the voce] cords 
even if it is gaping. But in wounds of the larynx 
below tne vocalcords,and in those of the trachea 
no speech is possible. Mo AMMAD ANIS Vv. EMPEROR 

Oudh 482 
First Information Report—Omission, 

Omissions in the written reports sent to the Police 
soon after an offence, such as of the time of murder, 
etc., which shatter the story subsequently told by 
the prosecution witnesses, should be seriously con- 
sidered by the Judge. MOHAMMAD ANIS V. EMPEROR 

Oudh 482 
~——— First offender. See Penal Code, 1860, s. aoe 
2 
— Identification — Relevancy of, in criminal 
trial. 

The question whether a witness has or has not 
identified a man during the investigation is not one 
which is in itself relevant at the trial. Identification 
parades should be held as a check upon the veracity of 
people who are believed to know something about the 
matter. The actual evidence regarding identification 
is that which is given by the witnesses in Court. It 
will not be strengthened by provfof the facts that 
they alleged recognition of an accused at a parade 
held during the investigation, though, on the other 
hand, its value will be destroyed if it is shown that 
they have ever failed to identify the accused prior to 
the trial. Mor amman Hussain v. EMPEROR Pesh. 578 
——— Incriminating article, possession of —Nature 

of possession necessary to constitute offence. 

To constitute criminal liability, possession must 
be: actual and not constructive. Possession of 
which aman is not conscious, cannot constitute an 
offence. SUNDAR SING. v. EMPEROR Lah. 435 

Jury — Charge — Charge held misleading— 

Medical evidence —- Evidence conflicting — Nature 

of charge regarding such evidence. 

Held, after considering the charge, that the passage 
jn the charge seemed nevertheless to be open to very 
serious objection. Itis not primarily or at all a 
general comment, which would be and was quite 
admissible, on the fact that the appellant was not 
galled to give evidence. Nor was it a direction that 
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any specific named fact was one which fell within the 


‘section with the result that the onus of proving that 


fact was upon the appellant. It was a direction as, 
to facts generally, and, therefore, it was particularly 
unfortunate that the relevant passage in the charge 
should have been expressed thus: “He his got to 


explain ............. In the absence of explana- 
tion, the only inference is that he is guilty”. 
Its tendency would be to lead the jury to 


suppose that if anything was unexplained which they 
thought the appellant could explain, they not only 
might but must find him guilty. In a very diff- 
cult and quite exceptionally mysterious case 
the area of the unexplained was extensive, and 
how much the appellant himself could explain 
depended on wherehe was at material times, and 
indeed, on the very matter at issue in the trial, namely 
his guilt or innocence. 

Held, further, that their Lordships would not 
limit the proper exercise of discretion of the jury 
inthe matter of making experiments or say that no 
view by a jury can include an inspection or 
demonstration of relevant sounds or smells; but 
there were features in the proceedings which 
were irregular in themselves and unnecessary for 
the administration of justice, Ib was not necessary 
to consider whether any injustice resulted in this 
particular case, but proceedings 39 conducted would 
be regarded as tending, to divertthe due and orderly 
administration of the law intoa new course which 
may be drawn into anevil precedent in future. 

{Nature of charge to jury regarding medical evi- 
dence, where it is conflicting, stated.] STEPHEN SEN- 
EVIRATNE vV. Tes KING 545PC 
Jury trial—Misdirection—Stab wound pene-. 

trating abdominal wall—Absence of evidence to show 

that accused had any other than normal intention 

—Held, there was no misdirection. 

There was absolutely no evidence on the record to 
show that the accused when he inflicted a stab had 
any intention other than the one which must nor- 
mally be drawn in cases in which one man inten- 
tionally stabs another with sufficient force to pene- 
trate the abdominal walls. In the charge to the 
jury, the Judge stated, “if you find that A P. (ac- 
cused) was there and inflicted this stab wound, 
you ought to find him guilty of murder.” The 
trial was impeached on the ground that this 
constituted misdirection asthe question of what the 
intention of the accused was was a matter of fact‘ 
and that should have been left to the jury; and the 
direction tothe jury to find as a matter of law that if 
stab wound was inflicted by accused, they must find 
him guilty of murder, amounted to misdirection : g 

Heid, that the summing up was correct and there 
was no misdirection. There being no evidence of 
any kind upon which a jury could reasonably have 
come tothe conclusion that the accused had any in- 
tention other than the ordinary one deducible from 
his acts, the Judge in his summing up was under 
no duty to enter into an irrelevant explanation 
which may have the effect of misguiding the jury. 
Emperor v. Naa E PE Rang. 884 FB 

Murder or culpable homicide—Intention. 
_ The intention of the man who kills another is a 
matter of fact which has got to be determined in 
order to decide whether the offence is murder or 
merely culpable homicide. A person who stabs an- 
other in the abdomen with sufficient force to pene- 
trate the abdominal walls must undoubtedly be held 
to have intended to cause injury sufficient in the or- 
dinary courss of nature to cause death. But it must 
be understood that that means that it is his inter 
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tion in the ordinary way, because all presumptions 
with regard to intention are rebuttable. EMPEROR 
v. Nea E Pa Rang. 884 FB 
Prosecution— Calling of witnesses, discretion 
of—Murder by chloroform. 

No rule can be laid down to fetter the discretion 
of the prosecution to call witnesses which is 
dependent on the particular circumstances of 
each case, Still less can any rule be laid down to 
discourage the utmost candour and fairness on 
the part of those conducting prosecutions ; but 
at the same time they were not in general ap- 
prove ofan idea that a prosecution must call wit- 
nesses irrespective of considerations of number and 
of reliability, or that a prosecution ought to discharge 
the functions both of prosecution and defence. IE it 
is so confusion is very apt to result, and never is 
it more likely to result than if the prosecution calls 
witnesses and then proceeds almost automatically 
to discredit them by cross-examination. Witnesses 
essential to the unfolding of the narrative on which 
the prosecution is basad, must, of course, be called 
by the prosecution, whether in the result the effect of 
their testimony is for or against the case for the 
prosecution, BTEPHEN SENEVIRATNE v. Tae KING 

545P C6 
Revision—Acquittal by trial Court —Inter- 
ference, when proper—Determination of case 
depending on facts—Necessity of going into facts 
before it canbe said acquitiol is bad—Inter- 

< ference tn revision is not proper. 

‘Acquittals should not, except in exceptional circum- 
stances, be interfered with suo motu by an Appel- 
late Court without a fullinvestigation of the facts. 
There should be acertain integrity about-acquittals 
ma prevent them from being lightly interfered 
witb. 

Per Henderson, J.—It would a most dangerous 
thing to say that whenever a Magistrate happens to 
be'so unfortunate as to make a mistake in law that 
the accused person should be put in peril again ; 
forit may well be that althoughthe Magistrate has 
decided a law point wrongly in favour of the ac- 
cused he may also have decided the facts wrongly 
in favour of the prosecution. Clearly an acquittal 
is not to be set aside merely because bad reasons 
are given for it. Before the High Court in revision 
can be induced to take such’ a course they must be 
satisfied that the acquittal is wrong altogether apart 
from the reasons given by the trial Magistrate. 

Where, therefore, the détermination of the case 
largely depends upon the weightto be given to the 
document executed by the opposite party and the 
circumstances in which this was done, it is im- 
possible for the High Court to say whether the 
acquittal is a bad one without going into the fact, 
and in such cases, the High Court must decline to 
interfere in revision. KosaaN Lat Kuxral v. S. Z. 
AHAMED Cal. 996 
Revision—Duty: of High Court — Only 

question isto see whether substantial justice has 

been done and if ‘interference is necessary- in 
interests of justice. 

In an application for revision, the main question 
which the High Court has to consider is whether 
substantial justice has been done and whether it 
should interfere in the interests of justice, though 
jn an appeal the applicants would be entitled to 
demand an adjudication upon all questions of fact 
or law which they wish to raise: 

“Held, on ths tacis, that substantial justite had 
no ground fur interfer- 
All. 701 


- 








been done and there was 
pace. Kawan Sinead v. EMPEROR 
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Revision--Interference by High Courl— 
Evidence of accomplices— Lower Appellate Court 
convicting on tainted evidence of accomplices— 
Conviction, if will be set aside in revision. 
Ordinarily it isnot usual forthe High Court to 

interfere in revision with a decision of the lower 

Oowt when that decision is based upon a considera- 


tion of the evidenc: on the record, but where tha 
evidence is that of accomplices and the Jower Ap- 
pellate Court has not given due weight to this 
factor and has upheld the conviction of the appli- 


cants upon the tainted evidence of accomplices, the 
conviction cannot be upheld by the High Court in 
revision. 

Held, that as the whole cas2 against the accusel 
was engineered by another person, ani the convic- 
tion was based upon the testimony of accomplices 
whos3 evidence the High Court wholly mistrusted, 
the conviction could not legally stand. JAGDISH 
PRASAD V. EMPEROR | Oudh 428 (0) 
———-Right of private defenze—Deceased's catile 

straying into accused's land—Accused with lothis 

driving them—Attempt to rescue—Free fight—Death 

—Held, accused exceeded right of private defence 

but sentence to be reduced. 

Where, while the deceased and others wore grazing 
their cattle on land in the ownership of the accused, 
the accused came with lethis and began to drive the 
cattle away towards the pound and on the deceased 
and his party rescuing the cattle there was a 
lathi fight between the accused and the deceased 
and his party during ‘which the deceassd received 
fatal injuries: 

Held, that although the accused had a right to 
drive the cattle that had strayed into their land to 
the cattle pound, that right did not extend to 
the causing of the death of the deceased. But as it 
appeared that the deceased and his men did attack 
the accused while the accused were not free from 
blame, in awarding sentences consideration may 
legitimately be given to the fact that they were real- 
ly in the right at first and were performing a legiti- 
mate duty in taking the cattle of the deceased and 
others tothe pound’ which had strayed into their 
land, although in doing so they exceeded the right 
of private defence of psrsun and property. Con- 
sequently, the conviction for offences under ss. 147 
and 304, Penal Code, would stand but their sentences 
might be reduced. SAANKAR Bakas SING 1 v. EMPEROR 

Oudh 151 
.— —— Sentence—Accused as much sinned against 
as sinning —Held, sentence should be reduced, 

Szr Penal Code, 1860, s, 408 302° 
——Sentence—Age and sex of accused convicted 

of child-murder for ornaments — Extenuating 

circumstances, 

The age and sex of the accused convicted of 
murder and the fact that she has .ecently been deli- 
vered in jail may be taken into account by the 
Local Government but these circumstarces will not 
have-any weight with Court and the revolting 
crime of murdering a child for the sake of its 
ornaments should be punished by thə penally of 
death, JAMUNIA v. EMPEROR Nag. 964 
Subsequent trial of another accused'on same 

evidence, whether barred—Circumstantist evidence 

—Cartridges — Two different bolts making same 

marks—Points of similarity to be constdered— 

Accused held guilty of murder. ; 

Because an accused has been either acquitted cr 
convicted, there is nothing in law to preven another 
accused being subsequently tried and acquitted or 
gonvicted even ifthe decision in the second trial 
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differs from that of the original trial on exactly the 
same evidence. It is probable that on exactly the 
same evidence two equally competent Judges will 
‘arrive at the same conclusion, but it is the duty ofa 
Court to decide a case on the evidence before it 
without being influenced by the fact that another 
Court has on the same evidence on a previous oc- 
casion come to a certain conclusion. 

Held, provided that enough points of similarity 
and dissimilarity in two fired cartridges are taken 
the chances of two different bolts making identi- 
cally the same marks are so remote as to be to all in- 
tents and purposes non-existent. 

Held, further on facts that the accused was guilty 
of murder. AWAL Kuan v. EMPEROR Pesh. 145 
— Witness — Credibility — Witness once con- 

victed for offence under Motor Vehicles Act, and 

for adultery—Whether sufficient to discredit him. 

A witness may be discredited because he has been 
convicted for one of two reasone: (1) because the 
offence that he has committed shows a certain 
amount of moral obliquity ; or (2) because it has re- 
sulted in the witness having spent some time in 
jail incompany with men presumably of bad charac- 
ter, which association may very possibly have con- 
taminatel him. But convictions under the Motor 
Vehicles Act asa rule are petty in nature resulting 
in finee only; an obstruction, parking in a pro- 
hibited area, driving with an expired licence, ex- 
ceeding the speed limit, etc., are certainly not 
offences which suggest that the ofiender is untruth- 
ful or of a depraved character. A conviction for 
adultery inthis country isvery much the same as 
appearing asa respondent or co-respondent in the 
Divorce Court in England, and that is not generally 
regarded there as carrying with it the suggestion 
that the man is unreliable asa witness with regard 
to matters entirely unconnected with that particular 
matrimonial offence. Garoor v, Emprror Rang. 677 
Criminal Tribes Act (VI of 1924), ss. 3,23 (1) 

(b)—Three convictions required, whether should be 

convictions after becoming member of Criminal 

Tribe. 

It matters not whether the three convictions requir- 
ed before s. 23 (1) (b), Criminal Tribes Act, came into 
operation, were recorded before or after the date of 
notification of the criminal tribe. For if the accused 
being a member of a criminal tribe has been convicted 
of scheduled offences before he has become a member 
of a criminal tribe, nevertheless these previous con- 
victions must be counted against him. PANDHI 
FARID v. EMPEROR Sind 95 
Custom—ZHeld, custom of exclusion of daughters from 

inheritance not proved. 

Held, that plaintiff had failed to prove that there 
is any custom excluding daughters from inherit- 
ance, MULAIM SINGH v. PRULJSARI Oudh 295 
—Proof—Custom recognized by Courts in series 

of cases—Proof by oral evidence, if necessary. 

A custom that has been repeatedly brought to the 
notice of the Courts and has been recognised by them 
regularly in a series of cases attains the force of 
law and itis no longer necessary to assert and prove 
it. Banarst Das v. SUMAT PRASAD All. 1047 
>= -Question whether a usual practice prevails 

or not and length of its existence, is one of fact— 

ye inference following from them, if question 
of law. 

The questions whether a usual practice prevails 
or not, and the length of its existence are qucstions of 
fact ; although the legal inferences which folluw 
frcm them may be those of law, GANGAD:4R V. 
Sunpak Narain, Sovsruan DEANORA Nag. 825 











INDIAN CASES 


[1986 
Custom—coneld. ; 


-—Watandar_joshi —Plaintiff claiming right on 
ground of customary right in force in village from 
time immemoral--Nature of proof to be adduced— 
Proof that he belongs to awatandar joshi family 
and has occasionally exercised joshipan rights— 
Whether suficient. 

Where the plaintiff claims that he is the watandar 
joshi of a village and as such has the right to 
officiate at all religious functions in that village in- 
cluding those ata temple and receive fees and baseg 
his claim on a customary right which has been in 
force in the village from time immemorial, he must 
prove that he, and his forefathers before him have 
been perfoiming the office of priest in this village 
from time immemorial, to the exclusion of everyone 
else. The office ıs attached toa village and not to 
an aiea. It is of course psssible for one man tobe 
placed in charge of seveial villages, and it is equally 
possible for new offices to be created by a grant from 
the appropriate authority in villages where there is 
a vacancy or no office atall, but in so faras the 
right is based on immemorial user, the village itself 





must have had immemorial existence. It is not 
enough for the plaintiff in a case, where the 
right is founded on immemorial usar and not 


on a grant, merely to prove that he belongs to a 
watandar joshi family and has occasionally exercised 
joshipan rights inthe village, but he must establish 


that he and his forefathers have officiated in the 
village from time immemorial to the exclusion of 
everyone else; nothing short of that will suffice, 


GANGADHAR v, SUNDAR Narain, SAUSTHAN DHANORA 


Nag. 825 
Custom (N.-W. F. P.) — Allenation — Widow 
holding life estate—Reversioner, whether must 


challenge altenation by her during her life-time. 

Under Customary Law it is not incumbent upon 
a reversioner to challenge alienations by a widow 
holding a life interest during her life-time. The 
nearest reversioner atthe time of her death claims 
the property as reversioner of her husband and not 
through the intermediate relations through whom he 
traces his relationship with that husband and hia 
claim to property as reversiona1y heir is not affected 
by any agreement by the widow to refer to arbitration 
and transactions subsequent thereto. AMIR KLAN uv, 
GaULAM Pesh, 750 
Custom (PunJab)— Allenatlon — Abadi— Village 

Sangatpura, District Amritsar— Non-proprietart 

cannot alienate without consent of proprietor—Sa's 

of land by resident—No objection: by proprietor | 

Right to object further sale, if lost. 

A non-proprietary resident in a village Sangatpura 
in Amritsar District has no authority to alienate the 
site of his house without the consent of the pro 
prietors of the village. 

Proof of particular sales having taken plaĉ- 
without objection would be very good evidence of 
the title of the purchaser to the land sold, and while 
such sales would give good title to individuals in 
particular portions of the village site, they would 
not prove that the rights of the proprietary body 
over the remainder of the site had been extinguish- 
ed. JHANDA Sines V. Sais DEV BINGA Lah. 238 
— —Necessity—Mortgage to pay revenue 

—Mortgage, if binding on reversioners. 

The payment of Government revenue would be 
considered a valid necessity and the alienee would 
be protected if it is shown that he made proper 
enquiries that the Goveinment revenue was due and 
payable at the time ofthe loan. Where a lambar- 
dar mo1igages property to raise money for payment | 
of yevenueyund there isnot only an evidence of 
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Pressing necessity but the actual payment of the 
amount borrowed into the Government treasury for 
the payment of the Government revenue, the mort- 
gage is binding on the reversioners. WAZIR Kuan v. 
Moxutar Kuan : Leh. 836 
——— Ancestral property—Whether includes both 

land and houses — Exemption from attachment— 

Agreement that in consideration of non-arrest of 

judgment-debtor all his property to be attached— 

Judgment-debtor, whether estopped from pleading 

ancestral character of land. 

Ancestral property which devolves in accerdance 
with Punjab agricultural custom, includes both lands 
as well as house and such property is exempt for 
attachment in execution. 

But such ancestral property is liable to attachment 
where the judgment-debtor agrees with the decree- 
holder that in consideration of the latter's under- 
taking not to have him arrested, all his property 
would be liable. In such a case the judgment-debtor 
is estopped from raising the plea that his ancestral 
properties are not liable to attachment.  GURBAKHBI 
SINGH v. Firem LaL Onanp DARSHAN Lan Lah. 690 


—Caste— Fakir, if a caste— Revision for 
decision on such point, maintainability of. 

Fakir is not a caste as such, but only a class of 
persons. Persons of different tribes and castes may 
Join tnis group of persons who may be either holy men 
or may be beggars. 

A revision to the High Court for a decision 
on such point is competent, Imam ALI Suan v. 
THAKAR Das Lah, 260 (0) 
—Succession—Dillu Jats of village Godha 

in Sialkot District—Married daughter cannot inherit 

in presence of collaterals, 

Among Dillu Jats of village Godha in Sialkot 
District, married daughters cannot inherit in the 
presence of collaterals in any case. GULAB v. Umar 
Bret Lah, 796 


Damages. Ses Tort 385 
Damages resulting from intervention of 

Court—Liability, on whom lies, 

Once a Criminal Court has intervened, any damage 
which results from its action is the result of the 
action of the Court and not of the person who gets 
the Court in motion as the Court can in no sengs be 
regarded asan agent of the person who sets the 
Court in motion. But the bona fides of the person 
who sets the criminal law in motion is an important 
matter. 5. ALAGU PILLAY v. A. M. MURUGAVELU PILLAY 

Rang. 943 
Tenant's mala fide possession of landlord's 
land — Proceedings under Criminal Procedure Code 

(Act V of 1898);~s. 145—Landlord kept out of 

possession till his“rights are finally determined by 

Civil Court—Landlord heid entitled te damages 

from tenant. 

A tenant mala fide took possession of his landlord’s 
land and the latter was forced to take proceedings 
under s. 145, Criminal Procedure Oode. Asa result 
he was kept ont of possession till his right was 
finally determined by Civil Court : 

Held, that the landlord's loss of the use of land 
was the natural and probable consequence of the 
tenant's mala fide act and consequently he was en- 
titled to damages to that extentfromthe tenant. 8. 
ALAGU PILLAY v. A. M. MURUGAYELU PILLAY 

Rang. 943 
Dart game. Szz Bombay Prevention of Gambling 

Act, 1887, s. 12 642 
Decree—Conseni decree providing that on furnish- 

tng. of security within a certain time decree should 
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be set aside~Provision that on default decree should 

stand—Stipulation as to time, if material. 

Where by a consert order arrived at between the 
parties it was agreed to set aside an ex parte dec» 
ree on the judgment-debtor paying a certain securi- 
ty within a certain period and in the event of 
his failing to furnish this security, it was ex- 
pressly provided that the application to set aside 
the ex parte decree should be dismissed, and that the 
decree should stand: 

Held, that the stipulation as to time, space or 
method were material. ANANT SINGH v. SARUJU 
SUKUL Rang. 1041 
—Construction—Aitachment before judgment— 

Compromise—Attachment to continue—Decree in 

terms of compromise—Held, no charge on property 

was created but only that attachment before judg- 
ment was kept effective, ` 

Where the decree-holders attach property before 
judgment, but subsequently parties execute a com- 
promise deed, whereby the judgment-debtor promise 
to pay certain sum and a clause to the effect 
that the attachment was to continue was inserted, 
and the decree is passed in terms of the compro- 
mise, the clause is in order to keep the attachment 
before judgment effective and it does not create a 
charge on the property in dispute. Basanti DEBI v, 
OFFICIAL Reoziver, Estate oF Gautam RASUL 

Lah. 940 

Construction—Decree on compromise of suit 
between defendant and minor plaintiff—Defendant 
agreeing to pay certain sum to plaintiff who 
within siz months after attaining majority, was to 
execute and get registered receipt in favour of de- 
fendant—Plaintiff dying before attaining majority 
and leaving mother as heiress—~Mother, if can exe- 

cute receipt—Limitation Act (IX of 1908), s. 17, 

sub-s. 1—~Whether applies to case. 

Rules of construction are rules designed to assist 
in ascertaining the intention, and the applicability 
of many such. rules depends upon the habits of 
thought and modes of expression prevalent among 
those to whose language they are applied. The 
English cases do not afiord any guide to their deci- 
sion. 

The material terms of a compromise decree were 
that “the first defendant agreed, out of 
grace and affection, to pay to the plaintiff (who was 
a minor) Rs. 12,000; that, regarding the amount of 
Rs. 15,000 made upof this sum of rupees twelve 
thousand and the aforesaid mesne profits of 
Rs. 3,000, together with the interest accruing due 
thereon atthe rate of eight annas (half a rupee) per 
cent. per mensem from this day, the plaintiff shall, 
within about six months after his attaining majori- 
ty, that is to say, before March 31, 1927, execute and 
get registered a receipt in favour of the firet defend- 
ant ''—“ to the effect that the arrears of mesne pro- 
fits have been discharged, without the plaintiff hav- 
ing any claim toa share in sofar as the first de- 
fendant is concerned; that the plaintif shall in 
person or through Court deliver it tothe first de- 
fendant ; that, thereafter the plaintif ghall, by 
means of a process of Court, recover the aforesaid 
amount (Rs. 15,000 and interest) by proceeding 
against the first defendant, the share of properties 
mentioned in the suit and belonging to him, and tha 
other properties devolved upon him by means of the 
settlement deed, dated June 2, 1904." Then come 
these words: “ That tillthe said amount is realised, 
the same shall bea charge upon the said properties, 
So long asthe plaintiff does not execute an acqut- 
tance receipt, as aforesaid, in favour of the firat 
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defendant, within the aforesaid time, the plaintiff is 
not entitled to recover the above amount in the 
aforesaid manner.” On July 11, 1925, the plaintiff 
died unmarried, leaving him surviving his mother 
‘as his heiress. The infant plaintiff, had he surviv- 
ed, would have attained the age of twenty-one on 
September 30, 1926, and six months after that date 
would have elapsed on March 31,1927, and that 
according to the terms of the decree, was the date 
befcre which he ought to have executed the acquit- 
tance receipt referred toin the decree. The mother 
on November 20, 1928, presented a petition, praying, 
that she might be brought on the record as the legal 
representative of the original plaintiff, her son, and 
that &he might recover the amount to which her son 
would have been entitled under the decree had he 
survived : 

~ Held, that the provision for the execution by the 
original plaintiff of am acquittance receipt was only 
of the nature of a direction ineerted ex abundanti 
cautela to prevent its being thought that the plaint- 
if’ on attaining ‘his majority was entitled both to 
receive the Rs. 15,000 and interest and to take pro- 
ceedings to set aside the compromise. 

Held, also, that a Hindu mother represents the estate 
of ‘her deceased son for all purposes,and a release 
receipt executed by her would be as validas if it had 
been 'esetuted by the original plaintiff. Inasmuch as 
ander the compromise decree the fate of the 
Rs. 12,000 and of the Rs. 3,009 was, so to speak, 
joined tcgether and the right of the mother must be 
the same with regard tothe Re. 12,000 as it was 
with regard to the Rs. 3,000, that again seemed to 
constitute a strong reason for holding that the payment 
-of these sums was not subject toa condition piece- 
dent that the plaintiff in the action should attain the 
‘age of twenty-one, 


Held, further, that the argument that the time 
from which the period began torun asthe result of 
5. 17, sub-s. (1), Limitation Act, was the death of 
the original plaintiff and, that time having elapsed 
before the petition was presented by the mother the 
application is barred was ill-founded. The intention 
of s. "17 ig to limit the time during which an action 
may be brought and not totake away the rights of 
n person who isa possible defendant to an action, 
and it was not intended to accelerate any right of 
action against such a person. If the plaintiff had 
attained the age of twenty-one, he would doubtless 
have had at that time a right to recover the Rg. 15,000 
upon executing the document but the first defendant 
would have been quite entitled to say that no action 
could be brought against him to recover the Rs, 15,000 
until September 30, 1926, the date when the plaint- 
iff would have attained twenty-one. The right to sue, 
therefore, in this case had not accrued at the time 
when the plaintiff died and, accordingly, the section, 
not having the effect of accelerating the right 
against the plaintiff, had no effect as causing time to 
run from that date. MURUGESAM PILLAI v. MINAK- 
Sn ISUNDARA AMMAL À 337 PC 


Construction—Prayer for decree against 

defendants in personal ecapacity—Decree passed 
against firm for convenience—Held, decree passed 
as prayed. 

Where in a suit, the plaintiffs prayed for a decree 
ageinst the defendants in their personal capacity 
but it was granted against the firm of which the 
defendants were proprietore: 

Held, that the decree was granted against the 
fam which was merely a convenient name for des- 
gribing a group of people, The decree Was, therefore, 
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one against each member of the group. Feroz Saag 
v. KALU Ram Pesh. 181 
Execution—Whether parties can substitute 

fresh decree in place of original and execute it— 

Quaere. 

Quaere.— Whether in any circumstances it is pos- 
sible for an agreement between the parties to super- 
sede a decree of the Court and then to put it to 
execution as jifit were itself a decree, cr whether 
the parties can by anagreement substitute as it were 
a fresh decree in place of the original decree, or 
even vary the teme of the original decree. SARADA 
PRASAD Grosz v. Roxzya Kaatun BIBI Cal. 416 
Deed. Ser Landlord and tenant 55 
Construction. Ser Hindu Law—Partition 

26PC 

—— Construction — Ambiguous document — Sub- 

sequent conduct of parties to be considered—Held, 
deed was lease. 

Where an ambiguous instrument has to be con- 
etrued, the Court is not confined to the narrow limits 
of its uncertain terms. Ithas to look wider and 
view the surrounding circumstances and gather the 
intention from the subsequent conduct and acts of 
the parties, j 

Where a document was called a patta and the 
parties referred to if throughout as a lease, and the 
lower Appellate Court taking the subsequent con- 
duct of the parties into consideration drew the 
inference: that they intended to treat it us a lease 
and the lessor defendant refused to amend the plead- 
ing treating it as an abstract question of law 
though the lower Qourt remanded the case giving 
him an opportunity to amend : 

Held, that the document should be taken to be 
lease. GANGARAM v. KANOSANBAI Nag. 792 
Construction — Cardinal rules of inter- 

pretation. 

The cardinalrule of interpretation for deeds as 
well as for other instruments isto gather the inten- 
tion from the words of the document, and for that 
purpose the language of the entire deed should be 
taken into consideration. The interpretation to be 
adopted should be one which gives effect, if possi- 
ble, to all the parts, and does not reject any of them. 
PURNANANTZACHI y, T. S. GopaLAswAMI ODAYAR 

26PC 
— Construction —Crude document — Various 
interpretations possible—Interpretation, way of. 

The document in question was a crude document 
and the Counsel for both the parties tried to put 
their own interpretation upon the context : 

Held, that under the circumstances that interpre- 
tation should be put on the document which would 
prcmote substantial justice and not deprive the 
plaintiff of what is justly duetto him, Ram Rakaa 
Mav. Harwaratn Das-Ram CHAND Lah. 50 

Construction—Intention of porties should be 
gathered from deed itself — Hyidence — Secondary 
evidence—Deed unambiguous and clear— Admis- 
sibility of secondary evidence. 

Where the terms ofa document are clear and un- 
ambiguous, no oral evidence can be given to explain 
them. But the evidence is certainly admissible to 
explein in what manner the language used is related 
to existing facts but that is only if such relation does 
notappearfrom the document itself. But where 
there is no such ambiguity which needs explanation, 
and the terms of the document are quite clear, the 
Court is right in refusing to record evidence to 
explain the terms of the deed. 

It is, inevery case, a question of intention which 
is to be gathered from the document itself, whether 














Vol. 164} 
Deed—voncld, 


the document creates a charge on immovable property. 
Basanti Devt v. ORFIOIAL REORIVER Lah. 463 
Defamation—Privilege. Ser Government of India 

Act, 1919, s. 72-D (7) 960 

Ses Tort 385 
-Election contest — Accused issuing poster 

against rival Barrister saying that hollowness of 

his capacity as Borrister is exposed—Imputation, 
effect of—Protection under Hacep. 9 to s. 499, Penal 

Code (Act XLV of 1860), if available. 

In the course of an election contest, the accused 
issusd and published a poster against his rival 
candidate, a Barrister-at-Law which contained the 
words: “The hollowness of Mr.—'s capacity as a 
Barrister has been exposed:” 

Held, that these words meant that the unsoundness 
ofthe rival's knowledge or capacity as a Barrister 
had been exposed and the imputation undoubtedly 
was calculated to lower in the estimation of others 
the intellectual qualities and the aptitude for his 
profession as a Barrister in him ; 

Held also that the accused had no justification 
whatever in dragging his rival's position asa 
Barrister into the limelight of publicity in a language 
which amounted toa serious aspersion upon his 
professional status and was calculated to lower him 
in the eyes of the public as a Barrister. The pro- 
fession of a Barrister is a highly honourable one and 
to sey that his position as a Barrister ishollow and 
has been exposed in a poster which was broadcats 
throughout the length and breadth of the con- 
stituency does not afford the protection laid down in 
Excep 9 to s. 4 9, Penal Code. 

Vulgar and abusive epithets are not sufficient in 
themselves to be the foundation of a criminal prosecu- 
tion. Panna Lat v. EMPEROR Lah. 809 


Dekkhan Agriculturlsts’ Rellef Act (XVII of 
1879) —Morigage—Consideration—Burden of proof 
regarding failure of consideration. 

Where the consideration of a mortgage deed con- 
siste of a duly executed kavala, the ordinary rule 
of law is that the executant of a document of this 
kind has to prove failure of consideration if he 
wishes to escaps liability under the document, not 
that the person in whose favour the document is 
executed has to prove that there was consideration. 
There is a wide-spread feeling that under the Dek- 
khan Agriculturists' Relief Act it is for the plaintiff 
in such cases to prove consideration. That is not 

- 60. There is nothing in the Act which throws the 
burden of proving consideration upon the plaintiff, 

What the Act saye is that the Court shall satisfy 

itself on certain matters, including consideration, so 

that in all such cases the correct frame of the issue 
would be “what was the consideration?” with the 
burden thrown neither on the plaintiff nor on the 
defendant. TALAKOHAND Kasturcaann v. Buau 
MARUTI GIRANJE Bom. 148 


~——— 885. 15-8, 20—Mortgage decree passed ex 
parte directing sale of mortgaged property— 
Judgment-debtor, if can plead status as agriculturist 
and apply for permission to pay in instalments, 
Where a decree has been 
mortgage suit for sale of the mortgaged property and 
payment of the proceeds to the mortgagee, the defend- 
ant is entitled in execution to seb up his status as 
an agriculturist and to ask for a modification of the 
decree by directing payment by instalments and con- 
sequential alterations in theorder for sals. Kasut- 
NATH Ruprappa REGAL v. RAMAYA RAJANA PALI 
Bom.i90F B 
S. 63-A, Gl, 2—Sale-deed requiring registra- 
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tion but not registered—Use for collateral purpose 

—Ewidence of title 

A sale-deed which is required to be registered 
under s. 63 A, Dekkhan Agriculturists’ Relief Act, 
but isnot registered is not admissible to prove 
title, but may he looked at to expiain the nature 
of the possession of the vendes obtained in conse- 
quence of it, or for any other collateral purpose ; 
but it cannot be acted to validate it as a convey- 
ance. DNYANESHWAR Kris xa GAMBaUS v. ANANT 
VASUDEO ÅVAC AT Bom. 632 


Divorce—Divorce Act (IV of 1869), s. 17—Petition 
for decree for judicial separation—Prayer for dis- 
solution of marriage by mistake—No evidence as to 
valid marriage having taken place—Disirict Court 
granting decree for dissolution—Whether can be 
confirmed—Christian Marriage Act (XV of 1872), 
s. 5, 

In a petition by a Maru woman fora decree for 
judicial separation, the petitioner by mistake asked 
for a decree for dissolution of her marriage and 
decree for dissclution was granted. There was 
no evidence to show whether the petitioner was 9 
Christian at the time of marriage, and nothing 
was said about the religion of the respondent. 
There was no proof that the pastor who purported 
to solemnize the marriage was a person authorized 
under s 5, Christian Marriage Act, to do s>» No 
marriage certificate was filed, and the evidence of 
the marriage was merely the statement of the 
petitioner that ths marriage ceremony was accord- 
ing to Christian rites: 

Heid, that the High Court could not confirm the 
decres granting the dissolution of marriage in such 
state of record and that the record should be re- 
turned to the District Court for the amendment of 
the petition and for proof that a valid marriage 
had taken place. In GYUNG Yana v. N’x .um Gaw 

Rang. 974 SB 


Divorce Act (IV of 1869), s. 10—Suit for dissolu- 
tion of marriage—Marriage must be proved—Neces- 
sity of producing certificate of marriage. 

Before the Court can grant a decres for dissolution 
of marriage it must be satistied thal the mariage did 
take place and that the marriage isa valid one. 

Where ina suit for dissolution of marriage, no 
marriage certificate was produced and the only evi- 
dence of the marriage was the bare statement of 
the petitioner that he was married to the respondent 
at a certain Church, ina certain town, ona certain 
date: 

Held, thatthis bare statement was not enough to 
prove the marriage and that the proper method of 
proving it was to put in evidence the marriage cer- 
tificate, O. L. Dare v. Mrs. ENID BERYL DALE 

Rang. 712 S B 


Easement—Easement by prescription, how obtained. 
The known methods of acquiring as easement by 
prescription under the Indian law are: prescrip- 
tion under the Easement Act where itis applicable, 
prescription under ss. 26 and 27 of the Limita- 
tion Act and claim founded on lost grant, Prescrip- 
tion at Common Law as understood in England 
cannot be availed of in India, NAGARATANA MUDALIAR 
v. SAMI PILLAI Mad. 784 
Lateral support—One owner transferring 
contiguous plots for building purpose—Easement of 
lateral support, whether implied— Easements Act 
(V of 1882), s. 13 (a), (b). 
Where a transfer of plots of land adjoining each 
other is made for building purposes, cl. (b) of 9. 13, 
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Eassments Act, has no application because at the 
tims of the transfer of plot no building stood thereon 
and it cannot, therefore, be said that the right of 
lateral support for the building subsequently con- 


structed is ons which wag enjoyed wh2n the trans- ` 


fer took effect. But the case is one falling within 
el. (a) of the section. In such a cas3 there is a 
manifest intention that the purchaser of one plot 
should have a right of lateral] suppor: for ths build- 
ing to bs constructed by him against the adjacent 
plot. The grant of such an easement of support 
must be presumed on the ground that where the 
vendor and the vendee knew very well that the substan- 
tial buildings are to be erected upon the land, they 
must be deemed to have impliedly engagzd to afford 
the necessary lateral support to the buildings eon- 
structed onthe adjoining plots. There can be n> 
doubt on the languag: of cl. (a) of s. 13 that the 
purchaser of one part would be entitled to this 
easement of lateral support against the contiguous 
plot in the hands of the transferor in case the last- 
mentioned plot had not been transferred and the 
transferee of the last mentioned plot cannot be ina 
better position than the transferor, 

Where, therefore, the transferee of ona plob digs 
a foundation for his building but negligently allows 
rain water to accumulate therein, thereby causing 
damage to a building standing on the adjoining 
plot, he is liablefor damages. Srr Nata v KEDAR 
Nata Purr Oudh 1025 


Lost grant, if can be applied to ryotwari 
holdings. 

The estate of a ryotwart proprietor is an estate in 
the soil and possession is with him though the 
property may be said to be in the Government. 
The estata of a ryotwari proprietor is also herit- 
able and alienable. He has a suffisient estate to 
support a grant of an easement. He would be a 
capable granter as understood in English Law, for 
the application of the doctrine of lost grant. 
NAGARATHNA MUDALIAR v. SAMI PILLAI Mad. 764 
———- Right to drain water brought for agricultural 

purposes on to lower land—Lost grant. 

If fora sufficiently long time water brought on 
to the upper land by artificial means for agricul- 
tural purposes is allowed tc pass without inter- 
ruption by the proprietor of the lower land into 
it one can easily infer a custom and that the 
customary conditions of the locality require such 
user. The doctrine of lost grant can be invuked 
in aid of the inference of such a custom. NAGARATANA 
MUDALIAR v, SAMI PILLAI Mad. 764 


Easements Act (V of 1882), s.13 (a) (b). See 
1025 





Easement 
Equitable mortgage. See Registration Act, 1908, 


s. 17 63 
Estoppel. 
Ses Civil Procedure Code, 1908, O. XXIII, r. 3 
61 
See Hindu Law 977 
SEE Lease 811 (b) 


Family arrangement—Person entering into 
compromise for purely personal motives—Whether 
Dinding m ore 

t is doubtless good that family disputes should 
be settled an1 that those who ee to Astle should 
b> held to their agreement. But where a person 
bargains away the chances of his descendants in 
general in order to obtain for himself an immediate 
share in the estatz, he is making an agreement which 
calls for no special favour from the Courts and 
yeversioners are not estopped from asserting their 
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right. BINDA KUER v. LALITA Prasad Csoupsary 
340 PC 
Mahant estopped from claiming ofice for 
himself—Whether can sue in name of idol through 
himself. 

Where a mahant is estopped from claiming the office 
for himself, he cannot get over that estoppel and 
have it assumed that he was mahani by having a 
suit instituted by the idol} through himself as 
mahant. GosinpA Ramanus Das MAHANTA v. RAM 
CHARAN Ramanus Das Cal, 33 

Representations on matters of law, if constitute 
basis of estoppel. 

There can be na question of any estoppel by reason 
of any repressntations, whether express or implied to 
a person who knew all the facts and there would not 
be any estoppel on representation on matters of law. 

Where A enters into contract with B to 
sell his property and then enters into a contract with 
C and later with D to sall the sams to them but no 
sale deeds are executed and A becomes an insolvent 
and C gets the deel executed by the Official 
Assignee of the legal title ofthe insolvent in the 
properties and also the benefit of the contract by A 
with B who dies inthe meanwhile and D gets from 
the sons of Ba sale deed of the same properties, C 
is not entitled tothe benefit of s. 53-A, Transfer of 
Property Act nor does the sale deed by the Official 
Assignee convey any title tohim, which remained 
in B and his sons who having conveyed it to D the 
legal title to ths properties vests in D. A Mourt.v- 
SWAMI AYYAR v. P. B. LAGANAT IA MuDALI Mad. 353 
Evidence —Admission — When binding on person 

making it. 

An admission is not conclusive but may be 
shown to be wrong; but unless ths admission is 
explained, it is binding on the party making it or 
those who claim through him. AJIT Narain Cuarro- 
papaya v. AOAINTA Narain Cuatropapuaya Cal. 530 

Expert evidense—Admissibility— Summary 
comparison of thumb impressions and not sctentijic 
comparison —Admissibility. 

Where a finger print expert gives evidence mere- 
ly on his observation and summary comparison and 
not scientific comparison of the two thumb-impres- 
sions in Court, his evidence is not under the circum- 
stances admissible. KHuERATI LAL v. JANKI PARSHAD 

Lah. 689 (a) 

Hostile witness — Merely giving conflicting 

evidence, whether ground for treating witness as 
hostile. 

The fact that the answer ofa prosecution wit- 
ness is in direct conflict with the evidence of other 
prosecution witnesses cannot bs a reason for allow- 
ing that witness to be treated as hostile and crogs- 
examined. P. RATJANASABAPAT,Y GOUNDAN v. PUBLIO 





PROSECUTOR Mad, 243 
Onus. Sse Oivil Procedure Oode, 1908, 

O. V, r. 20 790 
Secondary evidence. Bee Deed 463 


Evidence Act ‘| of 187214, 8. 3. See Evidence 
Act, 1872, s. 133 677 

—— 8. 8—Murder of child and ornaments stolen 
—Spot of hiding ornaments shown and ornaments 
dug out—Conduct of accused, relevancy. 

Where the accused gives information which leads to 
discovery, andthe exactspot where ths ornaments 
are buried is shown, and they are dug oui from 
there, the qnestion is not so much whether the ac. 
cused was in physical possession of ths ornaments 
but the important point is rather thatthe circum- 
gtances and the conduct of the accused point clearly 
to his knowledge of the exagt spot where the or- 
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naments were, and in the absences of any explana- 
tion, the reasonable inference is that he put them 
there himself, such conduct is admissibls under s. 8 
of the Evidence Act and this fact, taken along with 
other evidence of his being seen with the deceased, 
is sufficient to warrant a presumption of complicity 
in murder. JAMUNIA v. EMPEROR Nag. 964 


ss. 11, 13, 35, 36—Chitta produced by 
zemindar in prior suit and foundio be genuine 
and corroborated by other evidence—Whether comes 

under ss. 35 or 836—Admissibility under ss.11 or 13. 

Where a chitta prepared by a zemindar produced 
in a prior suit had been found to be genuine and cor- 
roborated by a mass of documentary and oral evi- 
dence: 

Held, that it did not come under ss. 35 or 36, Evi- 
dence Act, but it could still be admissible under 
ss. llorl3of the Evidence Act. ABDUL KHALEQUE 
v USIL CHANDRA ÜHAUDEURY Cal. 603 

8.12 Ber Tort 385 
——s.13. Sre Evidence Act, 1872, s. 32 (2) 535 


———-8. 13—Landlord and tenant—Nishkar rights 
—Kobalas by which predecessor purchased with 
description that lands are nishkar—Admissibtlity. 
Kobalas in favour of predecessor with a descrip- 

tion that the lands are nishkar lands are not admis- 

sible ın evidence to prove the nishkar rights. 

Kanta Monan MALLIK v. BASUDEB Guora Cal. 319 

——— sS. 14—Evidence as to history of dealings 
between accused and officers in charge under s. 409, 
Penal Code—Relevancy. 

In a prosecution under s. 409, Penal Oode, the 
evidence as to the history and the dealings between 
accused and his cfficers is relevant under s. 14, 
Evidence Act, for ‘the purpose of showing the ac- 
cused's state of mind and it is from this evidence 
that the Court has to deduce whether the intention 
of the accused was dishonest within the meaning 
of the statute, always remembering that if theie 
is room for reasonable doubt the accused is to get the 
benefit of it. EMPEROR Y. OnaturB_uy NARAIN 
CHOUDHURY Pat. 74 


—— 88,16 IM. (b), 114 ill, (f)—Registered letters 
correctly addressed and posted—Letters not coming 
back —That they reached destination, if can be 
presumed. 

Where itis proved that certain registered letter 
correctly addressed had been posted by the sender 
and that the letter did not come back to him, the 
Court is justified in presuming that it reached its 
destination. There is, however, no presumption thit 
letter which was posted, was properly addressed and 
the presumption has no application till it is estab- 
lished that the letter was properly addressed. 
RAJANI SUTRADEAR v. BAIKUNTHA (OHANDRA Sara 

Cal. 446 

8, 18— Admissions — Joint contractors or 

joint owners—Admisston should relate to subject- 

. matter and further must be made in character of 

person jointly interested with party against whom 
evidence is tendered 

Ordinarily an admission is admissible against the 
party making it or his privies. To this principle 
there are important exceptions, namely of admissions 
made by joint contractors and joint owners. But 
admissions made by such persons must be limited 
within legitimate bounds, and cases have defined 
those limits. They are two in number, namely that 
the admission must relate to the subject-matter of 
the suit and that it must be made by the declarant 
n his character of a person jointly interested with 
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the party against whom evidence is tendered. KANTA 
Mo an MALLIK v. MAKAN SANTRA Cal. 186 


————S. 18—One of defendants admitting judgme 
—Whether evidence against another. ne 
An admission or a confession of judgment by one 

of several defendants is no evidence against another 





defendant. KANTA Mo-an MALLIK v. MAKHAN SANTRA 
Sony Cal. 186 

8.21. See Oriminal Procedure Code, 1898 

s. 164 16 2 


s. 24—Confession to agent of landlord of 
accused—Inducement—Confession, if admissible in 
evidence, 

A confession was made by the accused before a 
retired Subedar the agent of a big landlord in the 
village whose tenant the accused was. Before the 
accused confessed to him, he was told that if he 
told the truth it would be to his advantage: 

Held, that there was an inducement and the cop- 
fession was made to a person who held a position of 
considerable authority in the village which is in no 
way inferior to that of a Zaildar and hence it was 
not admissible in evidence under s. 24, Evidence 
Act. MOHAMMAD v. EMPEROR Lah. 891 


——_S. 27—S. 27, scope of—Whole of state 
leading to discovery, if admissible, f ae 
Szction 27, Evidence? Act, is an enabling section 

providing an exception tothe previougones, which 

exclude confessions made to orin presence of the 

Police. Ifthe conditions of the section are fulfilled 

it allows even a confession to be proved. If an 

accused makes a statement which is admissible under 

5. 27, the whole of the statement which leads to the 

discovery of the stolen property is admissible and 

sentences should not be cutup so as to reduc: the 
statements only to the actual words which the ac- 
cused may use to express the fact that he has hidden 

the properties JAMUNIA v. EMPEROR Nag. 964 

——— 85. 27, 114, 8~ Arrest of accused before 
his going to spot from which articles are dug out 
but not when giving information—Accused, whether 
can be deemed to be in Police custody. 

Even ifthe accused is not foimally arrested at the 
time when he gave the information, he is obvious- 
ly, for all practical purpos3s, in Polica custody, 
where it is proved that he was arrested before he 
went to the spst from which the ornaments alleged 
to have been stolen fom the child murdered, have 
been dug out. JAMUNIA V. EMPEROR Nag. 964 

S. 32—Dying deposition—Accused when can 
be convicted on it—Criminal trial—Lvidence, 

There are many cases in which it is quite safe, to 
convict on a dying deposition, but these are caseg in 
which there is absolutely no doubt that the deceased 
had a good opportunity of knowing who the assail- 
ant was and could not have been mistaken, and at 
the same time there is no possible reason why he 
should be falsely accusing the alleged assailant. NGA 
Po Sı v. EMPEROR Rang 139 


88. 32 (2), 13—Documents prepared by 
persons since dead or whose whereabouts cannot 
be traced—Admissibility. 

Documents regarding the land in dispute pre« 
pared by persons who are since dead or whose 
whereabouts cannot be traced are admissible under 
s. 32 (2), Evidence Act, together with s. 13 as being 
statements asserting possession over the land in 
dispute. RAJENDRA Narayan SINGA Deo v. LALMOJAN 
‘TRIBENI Pat. 277 

s. 35—Age—Entrtes in school register held 
of little value. 

Held, that the entries ip school register were of 
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little value as evidenca of age. Asa Nann v. GIAN 


. CHAND Lah. 751 (a) 
———ss. 35, 36. Sre Evidence Act, 1872, 
ss 11, 13 603 





s. 90— Deed containing neither signature 
nor endorsement—Seal affixed—No evidence ast 
actual affixing of seal—Deed, if can be presumed 
to be genuine. 

Where there was no signature or endorsement of 
the author of a grant inthe deed and no evidence 
to show that the person alleged to bə its author 
actually affixed his seal onths deed or got it affix- 
ed_by some one under his order : 

Held, that the impressions of the stals could not be 
held to bethe impressions of the genuine səal and the 
document could not be presumed to be genuins. 
Sri PRASAD v, SPECIAL MANAGER, Court or Warps, 
BALRAMPUR Oudh 494 
8.90—Presumption under, as to genuineness 

or due exevution of original, 

No presumption can be drawn under s. 90, Evidence 
Act asto the genuineness or due execution of the 
original, a copy of which is put on record and no 
proof of the original is given. Basancoupa 
GIBIYEPPAGOUDA PATIL v. BASALINGAPPA MALLANGOUDA 
PATIL Bom. 703 ıb) 
—s. 90—Presumption with regard to seals, if 
can be drawn under s 90—Essentials to be proved in 
order to draw presumption in regard to old docu- 
ments—Native seals—Test of comparison—Value 








+ of. 

No legal presumption can aris? as to the genuinc- 
mess of a document more than 30 years old, merely 
upon prcof that it was produced frm the records 
of a Court in which it had been filed at some time 
previous, and it must be showa that the docu- 
ment had been so filed in order to the adjudication 
of some question of which that Court had cogni- 
zance, and which had come under the cognizance 
of such Court. The Court cannot assume that tha 
impression of aszal onan old document is the im- 
pression ofthe genuine seal of the p:rson purport- 
ed to have executed it. Atthe bast, the test of 
comparison between the impression of one Native 
seal and ancther is but a fallible one and must be 
received withextrcme caution. SxI PRASAD v. SPECIAL 
"MANAGER, Cocnt or Warps, BALRAMPUR Oudh 494 
- $. 90—Rule of presumption under—Necessity 

of applying with caution. 

The rule of presumption under s. 90, Evidence Act, 
must be applied with exceeding caution in India 
where forgely and fraud cannot be said to be of 
rare occurrence. Loss credit should be given to 
ancient documents which are unsupported py any 
evidence that might free them from the suspicion 
of being fabricated. The Courts should be vey 
careful about isising any presumption under s. YU 
of the Evidence Act, in favour Of old deeds of 
shankalap which are produced practically for tho 
first time during the trial of suits in which ander- 
proprietaly rights are sot up on the basis of these 
deeds. Sri PRASAD ~v. SPECIAL MANAGER, Court or 
Warps, BALRAMPUR Oudh 494 
s, 9O—S. 90, scope of. 

All that s. 90 ofthe Evidence Act, lays duwa is 
that where a document is proved to be 30 years old 
and is produced irom proper custody, the Court m.y 
presume that the siguature and every other pait of the 
document, which purports to bə in the hanawniting 
of any particular person, is in that person’s hana- 
writing, and, inthe case of a dovumenl executed or 
attested, that it was duly executed and attested by 
the person by whom it purports to be so executed 
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anl attested. But s. 90 of the Evidence Act, makes 
no provision for any presumption in regard to seals, 
and a szal canrot be regarded asa signiture with- 
in the meaning of tha definition contained in the 
General Clauses Act. Sri PRASAD v SPECIAL MANAGER, 
Court oF Warps, BALRAMPUR Oudh 494 
—s, 91. See Criminal Procedure Code, 1898, 
s. 164 162 
-—8, 92, proviso 1—Fact that written instru- 
ment was not intended to be acted upon from very 
beginning, if can be proved by indirect evidence 
furnished by conduct of parties. 

The circumstances enumerated in proviso 1 to 
s. 92, Evidence Act, e. g, fraud, etc., are illustrativa 
and not exhaustive. The fact that an instiument, 
registered or unregistered, was not intended to be 
acted upon from the very beginning isa fect which 
comes within proviso 1 and can be proved either by 
direct oral’ evidenc3 or by indirect or circumstantial 
evidence furnished by the conduct of the parties, 

Cases where the defence takcn is that there has 
been a contemporaneous.cral agreement, varying the 
terms of an instrument, or a subsequent oral agree- 
ment varying the terms ofa contract or grant re- 
quired by law tobe in writing, or of a registered 
instrument, are cssentially different from the cases 
where the defence is that the instrum2nt was never 
intended by the parties to be acted upon. In the 
former indirect and circumstantial evidence furnish- 
ed by the conduct of the parties is not admissible 
while in the latter such evidence is admissible under 
proviso itos. 92, Evidence Act. SATYENDRA Natu 
Ray v. FRAMANANDA HALDAR Cal, 437 
s. 110—Suit for possession—Nature of proof 

—Prima facie case by defendant—Defendant proving 

no title—Claim should be decreed, 

In a suit for possession on tha basis of title, the 
plaintiff must recover possession on the strength of his 
own case and he cannot rely on the weakness of th3 
defendant's title to g>t it. But where he makes out 
a prima facie cass ıt becomes necessary to look at 
the title of the defenlant and when their title is 
examined, it is clear that he never had any title at 
all, the plaintiff's claim must be decreed. Ma Baw E 
v. Maune Pz Myo Rang. 418 
———S.111—Contract Act (IX of 1872), s. 16 (3)— 

Presumption—Burden of proving good faith. 

Under s. 111, of the Evidence Act, whenever the 
good faith of a transaction be.ween peisons one of 
whom stands tothe other ina position of active con- 
fidence, is in question, there is a presumption against 
the deed, and the burden of proving good faith is 
on the person who holds that pcsiticn of active con- 
fidence ; but under s. 16 (3) ofthe Contract Act, the 
burden cf proof is thrown on the person who is in 
a d minating position cnly when the transaction 
appears on the tace of it, or on the evidence adduced, 
to be unconscionable. Raga Moan Manto.av Nisak 
AHMAD Kian Oudh 945 
s. 112— Applicability to Muhammadans. 

Section 112, Evidence Act, applies by ite terms 
to all classes of persons in Biitish India and no 
exception is maae in favour of Muhammadans, 
BAMPATIA BIBI v. Mir MALBOOB ALI All. 290 


s. 114. 

Ser Penal Code, 1860, s. 411 97 

SEE Tort 385 
—— s. 114—FPenal Code (Act XLV of 1860), s. 

4ll—Accused found in poscession of stolen article 

— Presumption, nature oJ —Accused tn possession, as 

bavlee—Duty of prosecution—Criminat trial. 

A presumption arises against a person who is 
found in possession of recently stolen property. But 
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the presumption under sg. 114, Evidence Act, is only 
a presumption of facts and is rebuttable. Where the 
accused is proved to have been in lawful custody of 
the article as a bailee, unless the prosecution proves 
that he had knowledge as to its being a stolen 





article, the guilt cannot be brought home to him. 
TOMPEROR v. PALTOORAM Nag. 111 (a) 
-—$, 114—Police Officer refusing to refresh 


memory as to when he arrested accused—Inference. 

Where the Assistant Sub-Inspector of Police is 
asked to remember the date of the accused, but hs 
refuses to refresh his memory, the Court may draw 
an inference against him. LAL SING. ~v. EMPEROR 

. Lah, 373 
— s. 114—Stolen property —Possession mot 
explained—Presumption. 

When the unexplained possession of articles ig the 
only circumstance appearing in the evidence against 
the accused, itis not sufficient to warrant a presump- 
tion of complicity in murder. Jamunia v. EMPEROR 

Nag. 964 
—s. 114, illus. (a). Sze Penal Code, 1860, 

ss, 411, 412 721 
——-—— 8.114, Illus. (b). Ses Evidence Act, 1872, 

s. 133 : 677 
——— 5. 114, Illus. (b)—S. 114, illus. (b), whether 

introduces element of compulsion. 

The proviso (b) to e. 114, Evidence Act, with regard 
tothe evidence of an accomplice introduces no 
element of compulsion. Garoorv. EMPEROR 








Rang. 677 
—— 8, 114 (e). Ser Bengal Criminal Law 
Amendment Act, 1930, s. 6 (2) 285 





s. 114, Illus. (f). Sez Evidence Act, 1872, 
s. 16, illus, (b) 446 


—s.116—No denial of  title—Denral of 
contract of tenancy—Whether barred by s. 116. 
Section 116, Evidence Act, presupposes a provable 

contract of tenancy. Where there is no denial 

of the landlord’s title and what is denied is that 
there was ever a contract of tenancy, s.116 does not 

“operate as a bar. NASIBAN v. MOHAMMAD SAYED 

Nag. 557 

———-88,133, 3, 114, illus. (b)—Accomplice— 
Evidence of-~Corroboration. 

It is not necessary that the story of an accomplice 
should be corroborated in every detail of the crime, 
nor is it necessary that the corroborative evidence 
‘should itself be enough for conviction ; if that were 
so, the evidence of the accomplice would not be 
needed at all. When it is established that there are 
“good grounds for believing the accomplice’s story 
_ by reason of the existence of corroboration on mate- 
rial points implicating any of the accused, the Court 
can safely come to aconclusion asto the truth of 


the whole story on uncorroborated points so far as 
they implicatethe same accused persons. GAFOOR V, 
TimPEROR ne Rang 677 


- s. 153—Lxception — Cross-examination to 

impeach veracity—Hule, importance of. 

„A witness may be cross-examined, with a 
view to impeaching his veracity or his impartiality. 
‘This is regarded as so important that, while with 
regard to some matters when a witness is cross- 
examined as to his veracity, the cross-examiner has 
- got to take his answer and is not entitled to rebut 
them; by exception (1), s.153, Evidence Act, it is 
provided that iť a witness is asked any question 
tending to impeach his impartiality, and answers 
it by denying the facts suggested, he may be 
-gontradicted, E. A, Moguay v, Mururoz Rang. 369 
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Executing Gourt—Decree against minor—Objection 
to execution on the ground that minor was represent- 
ed by guardian whose interest was adverse and 
that decree is a nullity—Power of executing Court 
to question validity of decree. 

Theexecuting Court has no power to go into an 
objection that the decree is a nullity onthe ground 
that the defendant in the suit who was a minor was 
represented in the suit by a guardian whose interest 
(The law relating 
tothe power of an executing Court to consider the 
validity of the decree itself discussed.) MATTI 
KRIS .NAMURTHI vy. IMPERIAL BANK OF INDIA AT 


RaJa:.MUNDRY Mad 472 
Execution. 
Sex Civil Procedure Code, 1903, s. 47 375 


Ser Civil rrocedure Code, 1908,O.XXI,r.2 106 
See Mortgage 582 
‘—-— Agent of decree-holder competent to execute 
decree—Whether can remove objection to execution. 
If an agent of the decree-holder is vompetent to 
execute the decree, he is competent to remove any 
cbstruction that may have been placed to the exe- 
cution of the decree. Objection to the execution by the 
Official Receiver, of the insolvent judgment-debtor, 
is an obstruction to the execution of the decree and 
he is entitled to have it removed both in the execut- 
ing Court and in the Appellate Court. Basanti 
Lah. 463 
Attachment before judgment—Suit com- 
promised—Decree on compromise passed—Attach- 
ment to continue till payment was made — Held, 
such compromise created no lien or charge on 
property. 
The property of the defendant was attached before 
Subsequently a written deed of com- 
promise was filed in Court whereby the defendant 
undertook to pay a certain sum by certain date 


.to the plaintiffs in full satisfaction of- their claim 


and in default undertook to pay the whole of the 
amount claimed in the suit with costs and future 
interest. It was further provided that the land of 
the defendant which had already been attached shall 
be considered to remain under attachment till the 
whole amount due under thedecree was paid tothe 


-plaintifis, A decree was passed by the Court in 
‘terms of the compromise. 


The decree which was 
passed on the compromise was registered. In the 


‘meantime the defendant had made an application 


to be adjudicated an insolvent and he was so adjudi- 
cated. A default having been made by him in 
peyment as agreed to by him an application was 
made by the plaintifs for execution of the decree 


-and a prayer was made that the land which had 


been attached before judgment and which was 


-still under attachment be sold to satisfy the decree, 


It was asserted that the decree-holders had a lion 
on that land by virtue of the condition in the com- 
promise that the same shall remain under attach- 


ment tillthe satisfaction of the decree : 


. Held, that it would be straining the language used. 
by the parties to hold that by providing that the 
property shall remain under attachment, they in- 
tended that the decree-holder shall have alienor 8 
charge on the property. BASANTI DEVI v. OFFIOIAL 
RECEIVER Lah, 463 
Attachment, exemption from — Jagirdars 

promised freedom from attachment—Such freedom, 

held, does not extend to successors 

Where a letter of the Board of Administration pro- 
mised a number of jagirdars of the time being frees 
dom from attachment of their property : 

Held, that such immunity was not attached by the 
Board's order to the property of all their successors, 
The jagirdar is not a Ruling Chief and the Procedure 
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Code makes no mention of exemptions allowed by 

executive order. Gurpakesa SINGH v. Firm LAL 

Cuanp-Darsuan LAL Lah. 690 

--—-— Decree against all defendants and capable 
of being executed against their property irres- 
pective -of their nature—Objection by one of 
judgment-debtors—Ezecuting Court, if can go behind 
decree. 

‘Where a decree as it stands is against all the 
defendants, it is capable of being executed against 
their ‘property whatever the nature of it or against 
the defendants personally and an executing Court 
cannot go behind the decree. GANESA Das v. HARI 


OAND Lah. 378 
———Decree-holder, auction-purchaser — Decree 
satisfied—Property not liable under decree 


purchased—Further execution, if can be taken out. 
The position of the decree-holder is quite differ- 
ent from his position as an auction-purchaser which 
is a matter of chance. As a decree-holder he cannot 
‘take out further execution of a decree which has 
already been satisfied. It is immaterial that in his 
capacity as an auction-purchaser he has purchased 
-the property of some one who was not liable under 
the decree, PHULCHAND Ram v. NAURANGI LAL MARWARI 
Pat. 1073 

to decree-holder 





—Interpretation favourable 
to be adopted. 

Tne purpose of execution proceedings is to enable 
“the decree-holder to obtain the fruits of his decree, 
often a difficult thing to do and where words are 
‘fairly capable of two interpretations, one of which as- 
-sists the decree-holder to obtain the fruits of the 
‘decree, and the other prevents the decree-holder from 
‘obtaining the fruits of his decree, that interpretation 
which assists the decree-holder should be accepted. 
‘Prem KisnincuanD BUTAMAL v. Firm DHANIRAM JAMNA 
‘Das if ey, Sind 1011 

—Limitation—Parties, whether can extend 
period of limitation by agreement—Bengal Tenancy 

Act (VIII of 1885), Sch. III, Art. 6. 

It isnot open to the parties to extend by their 
‘agreement, the-period of limitation laid down as ap- 
‘plicable to execution matters. SARADA Prosap GROSE 
4, .ROKEYA KHATUN BIBI Cal. 416 
` Sale—Steps not taken under Civil Procedure 

Code—Party, if can plead after sale that proceedings 

are not binding on him—Court having jurisdiction 

«-No irregularity—Sale, if can be set aside, 

The Civil Procedure Code provides remedies for a 
‘person whose property is in danger of being wrong- 
fully eold ona decree by which he is not bound. 
He can prefer a claim under O. XXI, r. 58, Civil 
Procedure Oode. If his possession is disturbed 
he can apply under O. XXI, r. 100; he can 
‘institute .a euit to declare his title and ob- 
tain a temporary injunction under O. XXXIX, r. 1, 
if‘his property is in danger of being wrong- 
fully sold. Ifthe decree was obtained against him 
by fraud or collasion he could bring a suit to set it 
aride. 

On his failure to do any of these, he cannot plead 
after the sale, that the proceedings, though 
‘he was a party to them, are not binding onhim. Tf 
the Court has jurisdiction over the proceedings and 
there has been no irregularity, the sale cannot be 
set agide but is binding on him. BAGLU MARTO v. 
‘RAMAUTAR Saud Pat.178 
—Transfer of—Certificate of non-satisfaction 
obtained by decree-holder — Certificate wrongly 
addressed—Presentation by decree-holder to right 
iperson—Defect, held, cured. 

The appellant having obtained a money decree at A 
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desired to execute it in R. He accordingly obtained 
a certificate of non-satisfaction, but the certiticate 
was addressed to the Senior Subordinate Judge of 
R and not to the District Judge of R as should 
have been done. The certificate of non-satisfac- 
tion was handed over personally to the decree- 
holder who took it to the District Judge of 
R and obtained anorder from him transferring 
the same for execution of the decree to a Subardi- 
nate Judge at R: 

Held, that the defect in the certificate of ncn- 
satisfaction was a formal defect and was cured by 
its producticn before the District Judge of R and 
by .the transfer of the case by him for execution to 
the Court of the Subordinate Judge at R; and that 
the objection on the ground of defect should have 
been raised at the earliest opportunity. FIRM DUNI 
CHAND-GOKAL OHAND v Firm Bris LAL & Sons 

Lah.-693 


‘Fixtures. See Transfer of Property Act, 1882, 5.-51 


262 
Fraud—Benami transfer to defraud third person— 

Fraud not carried into effect—Suit by transferee 

for possession —Right of transferor toset up real 

nature of transaction—Difference between cases 
where fraud had been effected and where fraud 
had not been effected—Benami transaction. 

A person who has made a benami transfer with 
intent to defeat the claims of another person can 
resist a suit for possession by the transferee by 
setting up the plea that the transfer was only a 
benami transaction, so long as the fraud has not 
been wholly or partially carried out, The view that 
he cannot set up hisownfraud whether the intended 
fraud has been effected or not is not correct. 

A person conveyed a property benami to his 
daughter with a view to defeat his son. Subsequently 
he filed a suit for partition against his son excluding 
thisitem from the list of partible properties, but 
on the objection of the son he compromised the matter 
and agreed to the inclusion of this property ‘in 
partition. After the daughter’s death her son sued 
for recovery of the property against his grandfather 
(the transferor) and his uncle : 

Held, that the defendants were entitled to set 
up the ples that the transfer to the plaintiff's mother 
was only a benami transaction as the intended fraud 
had not been carried into effect and nubody had 
been defrauded. KAMMULA VENKATARAMAYYA V. 
YILLAPANI PULLAYYA Mad. 588 F'B 

Transfer with intention of defrauding 
creditors—Fraud effected—Transferor continuing 
in possession—Transferee taking possession sub- 
sequently—Held, possession should be restored to 
transferor. 

A fictatiously transferred his house and site to W 
with the intention of defrauding his creditors, and the 
contemplated fraud was effected, A all along con- 
tinuing in possession. After the death of W, his 
sons tock possession of the house and site under the 
shadow of the fraudulent deed : 

Held, that the sons should not be allowed to do go 
and the posséssion should be restored to A. HAFIZULLA 
Kuan v. ALLY MULLA Kuan Rang. :914 
General Orders by Governor-General in 

Council No. 179 of September 12, 1936,.s. 7 

—Land given under license, resumed under .s.:6 

—8. 7, whether applies, 

Where theland was originally taken under:a 
license in accordance with the General Order by the 
Governor-General in Cuuncil No. 179 of September 
12, 1936, and it was resumed in accordance.with the 
terms of shat license ; 
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General Orders by Governor-General In 

Council—conold, 

Held, that s. 7 of the Order had no application, 
since paying of compensation for land resumed 
under s. 6 is neither purchases nor hire. SiAMAs-UL- 
Nigar FAZAL ELANI v. SECRETARY OF STATE 

; Lah. 1046 

Government of Indla Act, 1915 (5 & 6 Geo. V, 

C..61), s. 107. See Bengal Suppression of 
Terrorist Outrages (Supplementary) Act, 1932, 35 


798: 


Government of Indla Act, 1919, (9°&10 Geo. V, 


Ch. 101), 8. 72-D (7)—Burma Legislative Council: 


Rules, r.2—Burma_ Legislative Council Standing 
Orders, s. 4—Member of Council asking question 
under r:8 and s. 4—Whether entitled to absolute 
privilege—Defamatory question—Person defamed, 
af can take proceedings in Court—‘By reason- of 
his. speech or vote’ in s. 72-D (7)—Meaning of. 
When a member of.the Burma Legislative Coun- 
cil asks a question under r. 8 of the Burma Legis- 


lative Council Rules and s, 4 of the Burma Legis-- 


Jative Council Standing Orders, he is entitled to 
absolute privilege in respect thereof in the sense 
that no proceedings can be taken against him in 
any Court in respect of any statement made in the 
question. 

The phrase “by reason of his speech or vote” 
in s. 72-D, sub-s, (7), Government of India Act, 
includes any utterance of the vocal organs made at 
any time in any such Council, and there is nothing 
to confine it to the mere formal discourses which 
form part of debate. If the-legislature had desired 
to narrow down the privilege which it has accorded 
to members of the Council in the exercise of their 
duties apt: words could have been found to indicate 
the restricted sense in which the privilege was to 
be bestowed, 

Per Baguley, J.—Any oral statement made by a 
‘member of the Legislative Council in the House 
during. the course of the sittings, which forms part 
of- the proceedings of the Council and appertains 
to the business of the Council at the: time it was 
made, must be regarded as “his speech” in the 
Council and is, therefore, protected by the second 
portion of s. 72-D (7), Government of India Act. 

Per Leach, J.—Where a member asks a question 
which is defematory of another, the fact that the 
privilege of asking questions may. be abused and 
improper questions allowed to be put as the result 
of- want of experience or through oversight in no 
way aftects the legal position. The Government of 
India: Act gives absolute immunity for everything 
said in the Council and no proceedings can be taken 
against-him: O. P. Kain Mause v. Au HU Wa 


Rang. 960 F B- 


Grant—Inam—Held, after considering all relevant 
documents. that plaintif was inamdar and entitled 
to-sush declaration—Bombay Revenue Jurisdiction 
Act (X of 1876), s.4, whether applies—Inam 
tenure held for 70 years without objectton—Pre- 
sumption of lawful origin. 

Long enjoyment of inam tenure without question 
for seventy years raises a presumption that it had 
a. lawful origin. : 

Held,. after considering all the documents that 
the decision of the Courts below that the plaintiff 
wag not entitled to restoration in full of the inam 
property held by his mother as inamdar was wrong and 
the plaintiff should be given a declaration that -he is 
the tnamdar and owner of the. soil and has full pro- 
prietary rights inthe suit lands, and its possession and 
mesne profits. 

Held, also that the: tenure’. of- these . lands. was - nob 
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a tenure of the kind specified ins. 4 of the Bombay 
Revenue Jurisdiction Act. To all of such tenures 
there ig attached anelement of grace and of pre- 
cariousness which, on the facts, was absent from the 
tenure of these lands. SAKDAR VINAYAKRAO DHUNDIRAT 
BIWALKAR v. SEORETARY OF STATE FOR INDIA IN COUNCIL 
753PC 

grant— Long possession without 
whether evidence of. rent-free 


Rent-free 
demand of rent, 
grant. 

Long possession without any demand or payment 
of rent would be evidence of a rent-free grant. 
Kanta Moaan MALLIK v. MAKHAN SANTRA Cal. 186 
Guardians and Wards Act (VII! of 1890), s. 25 

—Husband and wife—Suit for restitution of 

conjugal rights decreed—Wife a minor—Petition 

under-s.25 for custody of wife—Whether can be 
granted—Remedy of husband. 

M instituted a suit in the Civil Court for restitu- 
tion of conjugal rights alleging that S had been 
married. to him but would not go and live with him. 
The suit was decreed. After the termination ofthe 
proceedings in the case M applied to the District 
Judge praying that he should be appointed guardian 
of his minor wife Sand be given the custody of his 
wife : 

Held, that ifthe husband were to go tothe Civil 
Court witha prayer that he should be permitted to 
take forcible custody of his wife, such a prayer will 
never be granted and that it would be altogether 
wrong to permit the husband to achieve his object 
by making an application under the provisions of 
s. 25, Guardians and Wards Act. His only remedy 
would be to get an attachment against the property 
of his wife if shehag any. Suro KUMARI v. MATAURA 


Ram. All. 915 
——s. 34(a). Sue Guardians and Wards Act, 

1890, s. 39 282 
———ss; 39, 34° (a)—Petition for removal of 


guardian and enquiry. into accounts—Persons com- 

petent to prefer—Exact amount due from guardian 

—Power of Court to determine. 

Where accounts filed by the guardian of a minor 
are objected to by the minor’s maternal uncle who 
files a petition for removal of the guardian, s. 39, 
Guardians and Wards Act, permits the Gourt to 
act in the matter. of removal of a guardian on the 
application of any person interested or of its own 
motion. When such enquiry is held, there is no 
defect in the proceedings. 

Where on a petition against a guardian stating 
that a certain amount is due from him, the Oourt 
finds that the exact amount due is different, the 
Court can record a definite finding as to the exact 
amount due from the guardian. JAGARNATH LAL v, 
Lat BABU Pat.282 
Hindu Law—Adoptlon — Agreement between 

natural guardian of adoptee and adopting widow 

—Widow allowed to remain in possession for life— 

Validity of adoption. 

An agreement entered into by the natural guardian 
ofthe boy adopted under whichthe widow is 
to remain in possession of the property during her 
life-time is valid and does not affect the validity of 
the adoption. BANARSI Das 9. Sumat PRASAD 

All. 1047 
deed—Construction—Held, adoption 
was in Dattaka form. 

Held, on construction of adoption deed that apart 
altogether from any estimate of probability -arisin 
out of such circumstancas asthe agzof the adopte 
son or the fact that adopting father's wife’s sradh 
ceremony was-performed by him, the fact that the 
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adopting father stated expressly that the adopted 
son “ was struck off from heirship of his natural 
father and became without concern with him and 
came into my sonship", was equivalent to an express 
declaration that the adoption was in the Dattaka 
form and not inthe Kritrima form, and as the dec- 
laration was made in the most solemn manner in a 
document witnessed by a large number of neigh- 
bours and friends, it would require very strong 
evidence indeed to cast doubt upon the nature of 
the adoption. Binna Kuer ». LALITA PRASAD 
Qugoupaary 40 PC 

Adoption—Jains—Widow, if can, by custom, 
adopt, without authority from husband or consent of 
kinsmen—Nature of husband's property, tf materia’, 

Under the custom prevailing among the Agarwal 
Jains every widow is authorized to adopt a boy to 
her husband without the authority of the husband or 
permission of his kinsmen. The right of the widow 
to adopt without the permission of the husband and 
consent of his kinsmen is recognized quite indepen- 
dently of the nature and extent of the widow's rights 
acquired by her in the estate of her deceased 
husband. Banarst Das v. Somat Prasan All. 1047 
—--—_—— Nattukottai Chetties—Adoption by 

mother-in-law ofter property has vested in daughter- 

in-law~—V aladity—Custom-—Efect of such adoption 

—Adopted son, whether divests daughter-in-law 

of estate vested in her—Admission—Estcppel. 

An adoption by the mother-in-law after the prop- 
erty has vested in the daughter-in-law is not neces- 
sarily invalid or opposed to public policy and ifsuch 
a custcm is proved to exist among a community, it 
can be recognised. So far as the prevalence of this 
practice is concerned, it makes no difference on the 
question of fact that an adoption in such cages is 
also made by the daughter-in-law. 

But it does not necessarily follow from the fact that 
such an adoption is recognised by custom that the 
son thus adopted by the mother-in-law would divest 
the daughter-in-law of the estate vested in her as 
heir to her husband. Wa 

Though on a mere point of law an admission may 
not be of much significance the position is different 
where the question is one of adoption. 

“There can be estoppel as between the parties even 
on a question of adoption. V.K.R.N.8.M. SUBRA- 
MANIAN OLETTIAR v. V.K.R.N.P.S.5.M. Soma- 
SUNDARAM OHSETTIAR Mad. 977 
— Nattukottai Chetties—Adoption of 





- orphan, 

“The practice of taking orphan boys in adoption 
prevails among the Nattukottai Chetties and an adop- 
tion, amongst them cannot be held tò be invalid 
morely because the boy adopted is an orphan. 

It cannot be said that the motive that operates in 
connection with adoption amongst Nattukottai Chet- 
tieg is entirely secular. 

An orphan boy who is adopted cannot be held, as 
a matter of law (apart from proof of custom where 
necessary), to possess all the rights which under the 
general Hindu Law are possessed by a Dattaka son. 
V K.R.N.S. M. SUBRAMANIAN CHETTIAR v. V.K, R. 
N. P. S. S.M. Somasunparam UHETTIAR Mad. 977 
—— Rights of adoptee—Succession and 

adoption, distinction. 

Adoption and succession are two distinct matters 
and so are the rules which govern them. An adop- 
tion may be made even when there may be no ques- 
tion of any succession. There is no reason for mak- 
ing any distinction in the custom in cases where tne 
widow succeeds to the self-acquired property and 
ancestral property of her husband. The nature of 
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the property, 7.e, whether it is self-acquired or 
ancestrel, would affect the rights which the widow, 
would acquire in it, but not the widow's right of 
adoption The adopted son does not succeed to the 
property through the widow, but succeeds through- 
the adoptive father having the same status as that, 
of a natural born son begotten by the husband on 
his adopting widow. An adoption would be either 
valid or invalid, but it cannot be partly valid and 
partly invalid. The adoption confers on the adopted, 
son all the rights of a natural born son begotten on’ 
the adopting widow by her deceased husband, and 
he succeeds to all the property ancestral as well as 
self-acquired of his adoptive father. BANARSI 
Das v. SUNNAT PRASAD All. 1047 
Adoptlon — Widow having full and free 

power to adopt—Motive, if relevant. 4 

Whenever a widow has in herself full and free 
power to adopt without any person's permission, any 
inguiry into her motives must be irrelevant, for her 
action is that of a person who does what she has the 
right to do. The mere fact that the adoption puts an 
end tothe expectations of the persons who would 
have succeeded to the property if no adoption had 
been made is not sufficient to constitute a corrupt: 
ot capricious motive as this result is bound to arise- 
in every case of an adoption. BANARSI Das v. SUNNAT 
Prasad All. 1047 
— Alienatlon—Joint family business—Money 

borrowed for business which is mainstay of family’ 

and for completing house—Whether for legal neces- 
sity—Liability of members of joint family. 

Where it is established that an iron foundry was’ 
the mainstay of the family and that it was necessary’ 
to botrow money for the purposes of business and 
also for the purposes of completing an incomplete 
hou3sa which would have suffered considerable 
damage if it was not immediately completed, it must 
be held that there was legal necessity for the loan 
and hence the property mortgaged for raising the 
loan, whether ancestral or not, is bound and so are 
all the members of the family, Ram Prasap v. 
BISHAMBAR NATH All. 572 
—-—— — Manager—Alienation to pay family 

debts—Decree and sale, whether binding on co-. 

parceners. 

A joint family property may be alienated by the’ 
manager of the joint family to pay off joint family 
debts, and such alienation is binding upon the co- 
parceners irrespective of th: fact that the manager 
has described himself in the trangaction as manager 
or not. Similarly an auction sale held in execution 
of a decree passed against him might have the same 
result, - BHAGWANDAS JIVANDAS v. RADAHAKISLIN LiILo-- 
MAL Sind 69 
—_——- Property in possession of daughter 

from her father—Sale along with elder son— 

Suit by younger son to set aside sale—Decree 

declaring part of consideration legal—Effect of— 

Subsequent suit by sons of deceased younger son 

to set aside sale—Maintainability of. 

On the death of a Hindu, his widow came into 
possession of the property and on her death her 
daughter came into possession. She along with her 
eldest son, a major, sold the property. The young- 
er son filed a suit praying that it may be de- 
clared and established by the Court that the sale 
deed was nulland void and ineffectual after the 
death of his mother and that if any portion ‘of 
the sale consideration be found to be lawful, 
proper orders may be issued accordingly. The 
suit declaring certain part to 
Subsequently, on the 
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death ofthe younger son, his sons brought a suit 
to'set aside the sale: 

: Held, (@) thet the import of the decree was 
that when the reversion opened the reversioner 
would beentitled to obtain possession of the prop- 
erty on payment of the lawful consideration; 

(it) that there never arose an occasion when the 
brothers could blend the: property inherited from 
their maternal grandfather with their property in- 
herited frcm their father and paternal grandfather. 
The property in question passed out when it was 
in the hands oftheir mother and hence the sons of 


the younger brother could not question the sale- 
deed and their suit was liable to be dismissed. 
MAINA v. BHAGWANTI PRASAD All. 197 


———— Applicability — No express provision of 
Hindu Law—Rule of justice, equity and good con- 
science prevails 
Where there his no express provision of Hindu 

Law, the Principle of justice, equity and good con- 

science should prevail. VITRAL TUKARAM KULKARNI 

9. Basu Baru GUDE Bom, 268 

Debts—Insolvency of father—Official As- 
signee's power of sale for his debts, if existe 
only so long as joint family property ts un- 
divided. 

. The father’s power of sale for his debts exists only 
solong asthe joint family property is undivided 
and the capacity of the Official Assignee is similar- 
ly limited. Sat Narain v. BRI KISHEN Das 6PG 
Divorce—Custom—Jains—First husband 
living—Validity (f second marriage —Presumption 








— Evidence o? divorce. SEE Limitation Act, 1908, 

s. 23 A 628 
Family arrangement. 

Ses Estoppel 340 PG 

See Hindu Law—Religious Endowment 82 





Glft—Father’s right to make reasonable gifts 
to daughters—Indebtedness of sons, whether takes 
away such right—Gift, whether voidable by son's. 
ereditors—Right to make gift to daughter's daughter 
—Transfer of Property Act (IV of 1882), s. 53, 
Under the Hindu Law the father is under a moral 

obligation to make a gift of a reasonable portion of 

the family property as a marriage portion to his 
daughters on the occasion of their marriage and 
this is a continuous obligation till it is discharged 

and it is, therefore, open to the father tomake a 

gift of 2 reascnable portion of the family immovable 

property tothe daughter even. after her marnage, 
without reference to the sons, 

Tho fact that the sons have contracted debts and 
the portion of the family property available to their 
creditors might be reduced by such a gift cannot 
take away the right of the father to make such a 
gift, or make such a gift voidable by the creditors of 
the sons under s. 53 of the Transfer of Property Act. 

There is, however, nuobligation on the father to 
provide for his daughter’s daughters and a gift 
made to them cannot be upheld as a gift made 
out of affection. DEvABZAKTUNI SITZAMALALAKSE MAMMA 
v. PAMULAPATI Korayys i Mad. 1109 
Joint famity—Brothers inheriting from 

maternal grandfather — Blending with joint family 

properly—Sons, if have interest by birth. 

It is possiblefor two brothérs, who inherit pro- 
perty from their maternal grandfather, to blend it 
with the property “which they inherit from their 
own father and from their own paternal grand 
father and thus make the property inherited frem 
their maternal grandfather a portion of joint family 
property, and in that event their sons would have an | 
interest by. birth in the property which their father 
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inherited from their own maternal grandfather, 


Maina v. BAAGWATI PRASAD All. 193 
Joint family business. SgE Presidency 
Towns Insolvency Act, 1909, s. 99 428 (a) 





—— business by member appropriate 
his family —Whether part of joint family. a 
perty—Debts contracted by manager for joint 
family business—Minor's share, liability of— 
Purchase of goods for business—Presumption— 
Seller, if bsund to enquire into necessity of family. 
Where a member of a Hindu joint family carries 

on a business which is appropriate to the ‘caste to 

which he belongs, it may properly be inferred that 
that business is part of the joint family propeity. 

When a Hindu joint family caries on a 
business of a kind appropriate to the caste of 
that family, the member who manages, has an 
implied authority to contract debts for the pur- 
pose of that business and a creditor supplying 
cloth to the business of the class ani character 
dealt with by the purchaser is not bound to inquire 
into the necessity of the family, because the purchase 
of cloth of that kind and in that sort of quantity ie 
necessaiy for the cariying on of a business of that 
character. The share of a minor who is a a 
paicener in such a joint family ig liable for debts 
contracted by the managing co-parcener for the pur- 
pose of the joint family business. Guastrau Buses 
WAR LaL Firm v. Orta Gaurar Orta Basaras Fira 

h h Pat.s76 

——— business—Debt incurred for carrying 

on business—Absence of proof of necessity to 
borrow—Binding nature of debt—Plying motor 
buses, whether a trade—Money borrowed by agent 
for obtaining license for motor bus, whether binding 
on minor. 

A person to whom the mother of a minor had 
given a general power-of-attorney to carry on a 
business in running motor buses executed a pro- 
missory note and borrowed a sum of money for 
renewing the licenses issued by the District Board 
There was no evidence to show that there was any 
necessity. to borrow but it was contended on behalf 
of the creditor that plying a bus for nire being a 
form of family tiade of the minor, it was not 
necessary for the creditor to prove that there was any 
real necessity for borrowing: s 
_ Held, that there is an essential difference between 
incurring a debt for a family trade and for the 
business of plying buses, that the expeuses to ob- 
tain the licenses ought to have been properly met 
from the revenue and that, therefore, there could be 
nu presumption that the borrowing was either 
necessary or for the benefit of the proprietor of 
the business and the pro-note was not binding on the 
minor, BALAKISHAN LAL HANUMAN J?pasap Firs. 
MARWADI & Co. GUNTUR v. MANDALA VENKATESWARA 
dao AN MA Mad. 1064 

= Criterion in determining if members 
of joint family hold estate as tenants in common, 

It sometimes happens that persons make statements 
which serve their purpess or proceed upon ignor- 
ance of the true position; and it is not their state- 
ments, but their relations with the es'ate, which 
should be taken into consideration in determining 
the issue as to whether the estate was held as ten. 
ents-in-common or otherwise. ALLURI VENKATAPATHI 
RAJU v. DANTULABI VENKATANARASIMHA RAJU 1PC 
KANDUKURI SuryaPcakasa Bats. ana Rao v. DANTULURI 
VENKATANARASIMHA RAJU 5PC 


some members — 








— -Decree against 
When binding on other members. 
Under certain circumstances a decree passed against - 
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one or more members of a joint Hindu family might 
be held to bind the other members of the family 
who have not been made parties to it, and if any 
property is sold in exesution of such a decree, the 
intereste of such members might equally be held to 
have been c-nveyed to the purchaser. B:aGwaNnDAs 
Jivanpas v. RADHAKIS IN LILOMAL Sind 69 
Joint famlly—Presumption. 

The members of a Hindu family are presumed to 
be living in a state of union, and although 
the strength of the presumption must necessarily 
vary in every case, the presumption of union is 
etronger in the case of brothers than in the case 
of ccusins, and the further one goes from the founder 
of the family, the presumption becomes weaker and 
weaker. BHAGWANDAS JIVANDAS v. RADHAKISHIN 
Linoman Sind 69 
—— MalIntenance—Avarudh stree -Transfer to 





her of joint family property during life-time of: 


paramour Validity. 

Rights conferred by the Hindu Law on an avarudh 
stree arise only after the death of her paramour. 
Shecannot claim anything during _ his life time. 
Consequently, transfers made by him of joint family 
property in her favour are legally void and invalid. 

The argument that as under Hindu Law an avarudh 
stree is entitled to maintenance after the death of his 
paramour, a transfer to her ofa small portion ofhis 
property by the latter in his life-time sbould not be 
objected to by his sons, cannot be accepted. What- 
ever moral obligation there may be on a Hindu to 
provide for his concubine in his life-time. it cannot 
by any stretch of imagination bs said that there is 
any legal necessity for making such a provision 
and without legal necessity no father in a joint 
Hindu family can transfer the family property Raz 
Prasan SINGH v UHHOTEY MUNWAN Oudh 1000 

Marriage—Widow on husband's death re- 
marrying person having father's gotra—Validity 
of re-marriage. 

Under Hindu Law, upon marriage the wife passes 
into her husband's gotra, but upon the death of 
her husband, the widow does not pass again into 
her father’s gotra, and if she re-marries a persen 
having the same gotra of her father, the marriage 
is valid. Rapaa Nata MUKERJI «v, SwHAKTIPADO 
MoKERJI All. 595 

Partitlon — Clause allowing partition— 

Subsequent clause postponing partition to future 

time—LEffect—Held, there was no separation of 

interest in praesenti. 

The first clause ofa deed gave one-fifth of the prop- 
erty to B and stated that the remaining four-fifths 
of the estate will be divided in five equal shares, 
each of which will be given to each of the five 
groups of the other members named 
was also staled in another clause that the remaining 
members should, during the lifetime of M, the senior 
member of the family who surrendered his own share 
in the estate, live as member ofons family and after 
his death partition should be effected according to 


the shares mentioned incl. 1. Clauss 8 stated, 
“so longy as the sharers other than B of 
us remain joint without effecting a division 


according tothe shares mentioned in para. 1 hereof, 
the family shall be treated as an ordinary undivided 
Hindu family subject to the law of survivorship” : 
Held, on a construction of the deed, that the opera- 
tion: of.cl. 1 was postponed until after the death of 
M anda covenant ofthis character did not effect 
an immediate saverance of status but postponed it 
to a future date and until that time, there would be 
no separation: ofinterests. and the members would 
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hold the estate as joint tenants. Consequently, thera 
was no ssparation of interests in praesenti; there 
was only a contract asto what was tobe done in 
future, and sucha contract was not invalid, though 
it might be rendered inefiective by change of circum- 
stances, 

Held, also that a contract of this description, which 
is to operate in future, was rare and could: not control 
the provision which defined sharzs and thereby brought 
about a severance of status, unless it was expressed in 
clear and unambiguous terms. PURNANANT.IAOAI % 
T. S. GOPALASWAMI OpAYAR < 26 PC 
———Partition—Division made by father—E ffect. 

The father ofa joint Hindu family hasthe power 
to divide the family at any time during his life with- 
out the consent of his sons, and, if he makesa 
division, it has the effect of separating, not only the 
father from the sons, but also the sons inter se, 
KANDUKURI SURYAPRASKASA  BHUSHANA Rao v. 
DANTULURI VENKATANARASIMHA RAJU 5 PC 


Family consisting of minor and adult 
co-parceners—Mere intention of adult, whether 
sufficient to cause disruption. 

Nowhere in the Mitakshara is it stated that 
agreement between all the co-parceners is essential 
to the disruption of the joint status or that the 
severance ofright can only be brought about by 
the actual division and distribution of the property 
held jointly. 

Consequently, where a minor 





member and an 


` adult member form a joint family, the conduct and 


declaration of the adult co-parcener are sufficient to 
put an end to the ce-parcenary and sever his joint 


relationship even with the minor co-parcener, 
DNYANESHWAR KRISHNA SAMBHUS v. ANANT VASUDEO 
Bom. 632 


AUACHAI 
— Father's right to represent minor 
sons in partition. 

A father is entitled to and competent to represent 
his sons in a partition with his brothers and a parti- 
tion effected by him will he binding on the son unless 
it is showa that it was fraudulent or unfair or pre- 
judicial to their interests and it is open to the father 
as representative of his branchto consent to an 
extra allotmentto the eldest member and ifthe 
partition is otherwise fair it will not be open to his 
minor sons toimpeach the same on this ground, 
RAGIREDDI SuBBARAO v. RaAGIREDDI SUBBARAO 

Mad, 997° 
——— —— Jyeshtabagom — Adult members 
consenting to give extrashare to eldest member— 

Minor sons, whether entitled to impeach partition 

on this ground. 

Though the allotment of any property as jyeshta- 
bagom has become obselete and the Court would not 
enforce it, yet if the members of a joint family agree 
in effecting a partition to give some extra properties 
to their eldest member or even to one of them bona 
fidesuch an arrangement cannot be considered to be 
illegal on the ground that a certain property was 
allotted as for jyeshtabagom or was given in excess of 
his legitimate share. RacirEDDI SuBBaRAO v. 
RaGIREDDDI SUBBARAO Mad. 997 


— Provision for discharge of liability 

—Necessity of making. 

When the family estate is divided, it is necessary 
to take account of both the assets and the debts for 
which the undivided estate is liable, It is a liability 
of the joint estate and it is right to make provision 
for discharge of this liability on partition of the 
joint estate. Sar NARAIN v. SRI Kisuzn Das 6PG 
~ Renunciation by one member of share 
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in joint estate—Effect—Other_ members, if continue 

as co-parceners. : 

When the members of a family hold the family 
estate im defined shares, they cannot be held to be 
joint in estate. But no definement of shares need 
take place, when the separating member does not 
receive any share inthe estate but renounces his 
interest therein. His renunciation merely extin- 
guishes his interest in the estate, but does not 
affect the status of the remaining members guo-ad 
the family property, and they continue to be co-par- 
ceners as before, The only effect of renunciation 
is io reduce the number of the persons, to whom 
shares would be allotted, if, and when, a division of 
the estate takes place. ALLURI VENKATAPATHI RAJU 
v. DANTULURI VENKATANARASIM<cA RAJU 1PC 
IANDUKURI SURYAPZAKASA BUS. ANA Rao V. DANTULURI 
VENKATANARASINAA RAJU 5PG 

Partitlon—Severance in status—Physical 
division of property, if necessary— Document 
clearly showing division of right—Effect, if can 
be altered by evidence of subsequent conduct of 
parties, 


In regard to members of a joint family if there 


has been a division of their right to, or severanc3 ` 


of their interest in the estate, they must be held tə 
be separate in status, though there has been no 
physical division of the property, and though there 
may be no separation in food or dwelling. If, onthe 
other hand, there has been no such division of 
right or severance of interest, they continue to be 
joint in estate, and mere cesser of commensality 
would not make them separate in estate, as a mem- 
ber may become s:parate in food or residence for 
his convenience. A division of right or a severance 
of the joint status may result, not only frcm an 
agreement between the parties, but from any act 
‘or transaction which has the effect cf defining their 
‘shares in the estate, though it may not partition the 
estate. If a document clearly shows 9 division of 
right, its legal construction and effect cannot be 
controlled or altered by evidence of the subsequent 
conduct ofthe parties. ALLURI VENKATAPAT..I RAJU 
v. DANTULURI VENKATANARASIM..A Ragu IPG 
KANDUKURI Survaprakasa BHUSHANA Rao v DANTULURI 
VENKATANARASIMHS RAJU BPG 
—— Severance of status, when effectea. 

When the members of an undivided family agree 
among themselves with regard to particular proper- 
ty, that it shall thenceforth be the subject of cwner- 
‘ship, in certain defined shares, then the character of 
undivided property and joint enj yment is taken 
away from the subject-maiter so agreed to be dealt 
with; and in the estate cach member has thenceforth 
a definite and certain share which he may claim the 
Tight to receiveand to enjoy in severally, although 
the property itself has not been acqually severed and 
divided. PURNANANTEACsI ~v. T. 8S. GOPALASWAMI 
‘Opayar Z6 PU 
——— Religious Endowment—Math—Power of 

transfer of mahant—Custom — Succession to pro~ 

perties endowed to math. 

It isthe rule that properties endcwed to a math 
or Asthal is held by the mahant as its owner, and 
the succession to them in such property tolluwe 
with the succession to the office; the natwe of the 
ownership is an cwneiship in trust for the math or 
institution itself; and although large administiative 
‘powere are undoubtedly vested in the reigning 
mahant, this tiust does exist and it must be res- 
pected. ; 

‘The ‘supreme head of a math must be celebate and 
p single person though there may in some cases be a 


“dependently of the other to appoint 
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chief or presiding mahant and algo other mahanis of 
lesser grade. 

The makant ofa math, unles: there is a custom 
to the contrary, cannot ordinarily transfer the right 
of management vested in him even though such 
transfer is coupled withan obligation tə mànnge in 
conformity with the trust annexe.! thereto. 

Transference of propertie: held in trust for the 
math or institution in this way, the effect of which 
is to deprive some beneficiary intended bythe trust 
and to benefit some other beneficiary which the trust 
never contemplated is clearly outside the puwers of 
the makant. GobinpA Ramanus Das MOHANTA v. Ram 
Osaran RAMANUJ Das Cal 33 

Rellgious Endowment—Math — Shebait— 

Right to sue, tf vests in him. 

The right of suit with regard to Hindu religius 
endowments vests not in the deities but in the shebatt’ 
It makes no difference whether the idol sues ag 
represented by the shebatt or the shebait sucs as 
shebait of the idol; the substance of the claim is the 
thing to be regarded. GoBINDA RAMANUI Das Mouant 
v. Ram Cuapan Ramanus Das Cal. 33 
Sisters empowered to appoint shebaits 

jointly — Appointment by one independentiy— 

Validity—Will, not providing for failure of sister 

toexecute power validiy—Right, on whom devolves, 

Where under a deed of wakf, the power to ap- 
point shebaits to a muth is tobe exercised jointly 
by two sisters, neither of them has the power in- 
shebaits ty 
manage the property after her death. When in 
such a case no provision is made in the will in 
regard to the appointment of a shebatt upon 
failure of ths two sisters validly to execute their 
power to appoint shebaits as their successors, the 
right to appoint shebaits to the muth devolves 
upon the legal representatives of the founders of 
the wakf who are entitled to assume possession of 
the property as shebaits, Rip a Nati MUKERJI y. 
SHAKTIPADO MUKERJI AU. 595 
— — Succession — Will — Succession to 

shebaitship—Testator appotnting iwo sons as 

shebaits and upon their death, refusal, etc., eldest 

Jor the time being in male line of said sons, and 

after them, next male member of the branch to 

which shebait dying, etc., belonged —Suceess:on 
whether prohibited vy law—Clause, if can be given 
effect to—Wali — Construction ~ Succession Act 

(XXXIX of 1925), s. 87. 

A person capable of taking under a will must be 
such a person as could takea gift inter vivos, and 
therefore must either in fact or in contemplation of 
law be in existence at the death of the testatur, and 
all estates of inheritance created by gift or will, so 
far as they are inconsistent with tne general law of 
inheritance are yoid as such, and by Hindu Law 
no person can succeed thereunder as heir to the 
estates describedin the terms which in English Law 
would designats estates tail and this second pro- 
position is applicable to an hereditary otfica and 
endowment as well as to other immovable property, 

A clause in a will read “I appoint my sons K 
and K to be the shedatts of the said Thacsors and I 
direct that upon the death, retirement or refusal to 
act of any ot them or any of the future shebaits tha 
then next eldest male lineal descendant of K or R 
shall act asa shebatt in place of the deceased or 
retiring shebait or shebaits reLusing toact as such — 
it being my intention that the éldest for the time 
being in the male lins of my said sons K and R 
ghall-always remain as joint siebaits and inthe 
event of the death or refusal to act of apy shej.tg 
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the then next male member of the branch to which 
the shebait dying or refusing belonged shall act asa 
shebait in his place and stead.” i 

Held, that inasmuch as the testator combined the 
whole series of changes in the succession in one 
sentence, “upon the death, retirement or refusal to 
act of any of them (K or R) or any of the future 
shebaits,’ it was not possible, as matter of con- 
struction of the clause to find a separable gift in 
favour of the persons who were to take respectively 
on the death, retirement or refusal to act of K and R, 
and that there was an intention of the testator not to 
create an estate of inheritance as defined by the 

rdinary law. 
ii Held further, that on the deaths of K and R res- 
pectively, the succession to the office of shebait and 
the income of the estate must be according to bhe 
ordinary Hindu Law of succession, the provisions of 
the clause of the will,in so faras it related to the 
holding of the office of shebait after the respective 
deaths of K and R, constituting an invalid attempt 
to lay down a line of succession which is not per- 
missible under the Hindu Law. GANES CHUNDER 
Davr v. Lat Bezary DHUR 347 PC 
Religious Endowment—Trusteeship—Ag- 
reement to enjoy trusteeship in turns—Validity— 

Devolution — Turn of worship, whether devolves on 

successors according to rules of Hindu Law— 

Arrangement as to trusteeship, whether binds suc- 

Ors. : 
Though the office of a trustee of a Hindu temple 
or a religious office therein is prima facie inalienable 
‘and also indivisible it is neither sound nor proper 
to think of such offices from the point of view of a 
bare trustee under the English Law, Custom has 
sanctioned such partition of such offices as can be 
had by means of a performance of the duties of the 
office and the enjoyment of the emoluments by dif- 
ferent co-parceners in rotation, This'rule applies 
even to bare trusteeship | without any emoluments 
attached thereto. Usage alsó permits heritability nf such 
officesin the various branches according to the laws of 
‘Inheritance applicable to private property. The 
devolution of the turn of office which has become 
yested on division between the various members of a 
family is algo governed by the rules of inheritance 
governing ordinary property. ae | 
A family arrangement or partition relating to 
trusteeship entered into by the several branches of a 
family must be given effect to so long as the inter- 
ests ofthe trust are not affected and where the 
members of the family have acted upon the arrange- 
‘ment for several years the arrangement should i be 
held binding on the representatives of the various 
Þranches. VEDAVYASA ALASINGA B. ATTAR v, VEDAVYASA 
‘VENKATASUDARSANS BBATTAR , Mad. 82 
——-Successlon—Stridhan — Widow married in 

approved form dying leaving no issue or heir in 

husband's family—Her brother and sister succeed 

to her stridhan (except shulka) equally. 

The brother and the sister, both, of a deceased 
Hindu widow married in an approved form succeed 
‘equally to her stridhan property (other than shulka) 

if she dies without leaving anyissue or any heir 
jn her husband'sfamily. ViT.aL TUKARAM KULKARNI 
v. BaLv BAPU GUDE | : Bom. 268 
__-—-WIdow— Alienation—Benejit to estate— 
` Mortgage to pay decretal debt of husband—Inabili- 

ty to pay—Income barely suficient for maintenance 

Second mortgage in lieu of first mortgage—Third 

morigage after making some payments—Mortgage, 
~ af binding on estate. ` R | 
‘- the power of a Hindu widow to alienate the ọs- 

for 8 
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tate inherited by her for purposes other than religious 
or charitable. is analagous to that of a manager of 
an infant’s estate. She can alienate it, nob only for 
legal necessity, but also for the benefit of the estate. 
Where, therefore, a Hindu widow executed a 
mortgage inorder to discharge her duty of paying 
a decretal amount representing the debt due from her 
husband, and despite efforts to meet her hability 
under the mortgage, she did not succeed, and her 
income being barely sufficient for her maintenance, 
she could not pay out of it and she could have dis- 


charged the debt by selling her estate but that 
would have deprived her of her. maintenance : 
Held, that she had no alternative but to execute, 


in lieu of the first mortage, anothsr mortgage later 
on and after making some payments a third mort- 
gage and that both thess mortgag:s must be regard- 
ed as the necessary consequence of tho first mort- 
gage which could not be challenged. She must ba 
held to have acted in a raasonabls manner, and by 
mortgagmg the property she prevented the ‘creditor 
‘from selling it for the satisfaction of his claim and 
the mortgage held to be binding onthe estate. Rasa 
KANDUKURI VENKATA HaNuMANTas Buus. ANARAO GARU 
‘vy. GADE SupBayya 27 PC 
Hindu Law of Inheritance (Amendment) Act 

(Il of 1929)—Whether applies to cases where lust 

male Hindu owner of property died prior to 

coming into force of the Act. 

The Hindu Law of Inheritance (Amendment) Act 
II of 1929 applies even to cases where the last 
male Hinduowner of the property in suit had died 
prior tothe coming of that Act into force. Dzoxt 


NANDAN v. SUKHWANTI . Oudh 674 
Husband and wife. Sre Guardians and Wards 

Act, 1890, s. 25 ' j 915 
Identification. Sze Criminal trial 578 


Income-tax—Foreign business— Constructive remit- 
tance—Payment outside British India of. advance 
for purchase of land in British India — Sale 
completed later—Date of remittance, whether date 
of advance or date of completion of sale. ; 

The assessee, a Nattukottai Chetti who carried on 
business at Klang (in Burma) entered into an agree- 
ment with one S. A. Rm. who carried on business 
at Penang for the purchase of a houss site belonging 
to S. A. Rm. in British India. On April 3,1929, a 
sum of Rs. 50,000 was paid to S. A. Rm. at Penang 
by the assessee’s Klang firm towards the price and the 
assessee was debited with this amount on that date. 
The sale-deed wag executed on May 8, 1929, In the 
assessment for the accounting year April 13, 1929, to 
April 12, 1930, the assessee contended that this sum 
of Rs. 50,000 must be deemed to have been remitted 
to him on April 3, 1929, and not on May 8, 1929, and 
that it could not, therefore, be included in the in- 
come of the year ending April 12,1930. On a re- 
ference by the Commissioner : 

Held, that the assessee received the money in the 
shape of house sites only on May 8, 1929, and so the 
amount was liable to be assessed totax inthe ac- 


“counting year ending April 12, 1930. K.M. 8. 


CHIDAMBARAM QAETTIAR V. COMMISSIONER OF INCOME- 
Tax, MADRAS Mad. 1022 FB 
Question of law—Question whether a partner- 

ship transaction was real or not, if one of fact. 
“The question whether a prrtnership transaction is 
real or not is purely a question of fact. LAOAHIRAM 
BaLDEoDASs v. COMMISSIONER OF INcomE Tax Pat. 799 


“Income Tax Act (XI Of 1922)—Interpretation of 


Act. 

The Income Tax Act cannot be interpreted in the 
same way as the Civil Procedure Code, The Incomg 
Le See ee one, meee: | Taw ne 
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Tax Act is a special enactment wiich gives the 

authorities specific powers for purposes of assess- 

ment and these powers can only be attacked in the 

manner prescribed by the Act. AJI JAN v. Comais- 

SIONER OF Income TAK, PUNJAB Lah. 1018 

——~—~s, 9 (2)—“Annual value means sum for 
which property might reasonably be expected to let 
from year to year, and includ?s hous2-tax paid by 
tenant to Municipality, 

“ Annual value” in 8.9 (D, Income Tax Act, is 
the sum for which the property might reasonably 
be expected to let from year to year: it does 
not meanonly the annual money benefit derivable 
from the property. In estimating the sum for 
which the property might reasonably be ex- 
pected to let from year-to year, the amount 
paid by the tenant on account of the Municipal 
house-tax should be included, that is, should he 
treated as pait of the rent payable by the tenant to 


the landlord, Tanta MAL-SANGHAM Lat v. Costais- 
SIONER OF INcomE Tax, LAHORE Lah. 598 F- B 
~—_--3.13—Accounting, mode of. 

Ths provisions of s. 13, Income Tax Act, .to ths 


effect that income, profits or gains shall be compated 
in accordancsa with the method of accounting regu- 
larly employed by tha assessees dọ not imply that 
the asses3ee3 must n2cessarily adopt ths financial 
year as th accounting period or must adopt a məthod 
Which would avoid two dates-of March 31, falling 
within ons accounting period. MELA Mat-Sats DAYAL 
v. COMMISSIONER OF Income TAN Lah. 316 
3. 25-A— Inquiry under s. 25-A, scope of. 
Under s. 25-A, Income Tax Act, the Income-tax 
Officer doss not inquira into a question of sapara- 
tion or disruption of the family, notional or othar- 
wise; ha has to inquire into the question of whethsr 
the joint family property has in fact bsen divided. 
DsoisIRAM BaLDEODAS V. COMMISSIONER OF Income 
Tax Pat.799 
s. 25 (2). Sze Income Tax Act, 1922, s. 33 
5 








. 7 
s. 26-A. Ser Income Tax Act, 1922, s. 30 
1018 


s. 26-A—Application under s. 26-A—No 
suggestion of joint family existing alongside new 
partnership— Absence of evidence of division of 
family—Held, decision that partnership was not 
genuine, was right. . 

Where an application is mida under s. 26-4, for 
registration of a joint Hindu family firm and it is 
not suggested that the joint Hindu family firm 
existed alongside the new partnership dad thəre is 
no evidence that the property of the family had baen 
‘divided, the Insome-tax Officer is right in conclud- 
ing that tho transiction was not a genuine one. 
‘TAG iBiRAM BALDEODAS V. COMMISSIONER OV INCOME 
Tax A Pat.799 

38, 30, 26-A, 66—Question arising from 
refusal to register firmunder s. 26-A—Order, whe- 

ther final— Question, if can be referred under s. 66 

—-Income Tux Officer's opinion on question of 

possibility of deducting income, profits and gains 

from method of accounting employed—Correctness 
of opinion, is question of fact. 

Under s. 30, Income Tax Act, before it was amended 
“in November 1933, it was nət open to the Commis- 
_ sioner to :ofer to the High Vourt under s. 63 a ques- 
tion arising out of a refusal to register 2 firm under 
s. 26-A because, the order was, at that time, not ap- 
‘pealabie under s. 30, and the.efore final. 

Section 30 provides for appeals against certain 
specific orders and it necessarily follows that orders 
~ passed under sections which are not mentioned in 


164—G, L—VIl 
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s. 30, are not appealable and are, there ore, final in 
the sense that they cannot be re-opened at any sub- 
sequent stage. 

The Income Tax Officer is the sole arbitrator on 
the question of the possibility of deducting the income, 
profits and gains of the asszssee from the method of 
accounting employed by him. The correctness of the 
opinion of the officer under these circumstances ‘is a 
question of fact which cannot be challenged by 
means of an application under s. 66 of the Act. 
ALI JAN v. COMMISSIONER OF Income Tax, PUNJAB 

: | Lah. 1018 
—ss, 33 (2), 3SI— High Court finding Income- 

tax Authorities not entitled to assess—Order for 

fresh assessment—Legality of. 

‘Where after the High Court had passed judgment 
that there was no evidence on which the Inccm:>-tax 
‘Authorities could im law find that a foreign company 
was receiving from a company in India any sums 
as interest on money lent, the Income-tax Commis- 
sioner directed the Assistant. Commission2r to taks 
back the appeal on his file, to sət asids th? aS32s3- 
ment and to direct the Incoms-tax Offisar toinake a 
fresh assessment after making such further enquiry 
as he might think fit and directed refund of.the 





tax: 
- Held, that it could not be said that by ths Higi 
Court's judgment, the Commissioner was obliged to 
discoatinue proceedings against ths Indian company 
as agent of ths foreiga company in resp2ct of ths 
year of ass2ssment 1928-29. Is was within ths juris- 
diction of the Commissioner to direct further enquiry 
if he thought such enquiry to, bs raasonabls and to 
bs profitable in the public interest. Under s. 33 (2) 
he tas a general power to maks enquiry or to causa 
an enquiry to ba made, although as the wasla ques; 
tion at issue was whether or not the forzign com- 
pany, or the Indian company as jts agent, were 
liable to be assessed at all, to direst tha Incom3-tax 
‘Officer to make a fresh assessment after making such 
‘further enquiry as he thought fit was ana inappro- 
“priate form of order. But in substance ths Commis- 
sjoner was within his rights in ` directing further 
enquiry, and, however, disappointing this cours3 may 
shave been to the assesszes, it is a matter which a 
Oourt of law must leave in the discretion of the Com- 
missioner. COMMISSIONER OF Income Tax, Bombay 
Presipenoy & ADEN v. Bowsay Trost CORPORATION, 
LIMITED i A 18PG 
ss. 33, 25 (2), 66 (2)—Setting aside finding 
of discontinuance and directing engutry into 
succession in cases pending against propounded 
successors—Order, heid not prejudicial to predecessor 
assessee, 

Held, that an order under s. 33 setting aside a 
finding of discontinuance (contained in an order 
under s. 25 (2) without levy of tax ani in absence 
of refund claim under s. 25 (2) and directing enquiry 
into succession in cases pending against the pro- 
pounded successors, is not an order prejudicial to 
the predecessor assessee within the meaning of 
s. 66 (2). Messes. DAANI Ram-Ram Gorau v. COMMIS- 
SIONER OF INoomE-Tax, PUNJAB, NORTA-WE3JT FRONTIER 
& DELEI PROVINCES h Lah, 57 
—ss, 42 (1), 43—Foreign Company —Assessa 

ment of Indian Company as. agent—Evilence 

required—Held, there was no evidense to justify 
assessment. 

The Iacom>tax Authorities claimed to bs entitled 
to assess a company registered outside British India 
‘fo imgome-tax in respect of the years 1923-29, in 
the name of a company in India as its agant under 
the provisions of s. 4? (L) and s, 43 of the Income 
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Tax Act, upon the footing that in the year 1927, 
profits and gains accrued or arose to the Hong Kong 
Oompany through its business connection with the 
Rombay Company : 

Held, that it was necessary for such assessment 
that there should be some evidence to show that in 
1927, the loan from the foreign company continued 
and that interest ‘accrued or arose’ to that company 
thereon. If the entries in the books show no pay- 
ment to the foreign company and nothing due to it, 
the Income-tax Authorities cannot without evidence 
jnsist upon a right to treat entries showing a tael 
loan of six anda half crores made by another 
Company, and interest calculated in taels paid there- 
on, as evidence that u somewhat similar amount was 
due from and was being paid by the company in 
India to the foreign company : 

Held, further, that such evidence was lacking and 
there was nothing to entitle the Income-tax Authori- 
ties tohold that in 1927, ths foreign company was in 
receipt of profits and gains from the ccmpany in 
India, COMMISSIONER oF Income Tax, BOMBAY PRESI- 
DENCY & ADEN v. BOMBAY TRUST CORPORATION, LIMITED 

18 PG 
Sre Income Tax Act, 1922, s. 30 
1018 
S. 66—Order for refundwhen fresh assesse 
ment stands — Direction, if proper. 

Quere—Whether the Commissioner of Income- 
tax, either generally or under s, 66, sub-s.5 of the 
Income Tax Act, is in this positionas 1egards the 
refund of tax poid under an invalid assessment is 
the question raised by cl. (g) of s.45 cf the Speci- 
fic Relief Act. 

It isnot open tothe High Court to direct are- 
fund to be made, cr the necessary steps to be taken 
in that regard, so long as & fresh assessment stands. 
COMMISSIONER or Income Tax, BOMBAY PRESIDENCY & 
ADEN v. BOMBAY Trust Corporation, Limrren 

18P CG 
——§ 8. 66 (2). Sze Income Tax Act, 1922, s. 33 
57 


—\s. 66. 





InjJunctlon—Petitioner, must come with clean hands 
—Civil Procedure Code (Act V of 1908), s. 151. 
Relief by way of an injunction can only be grant- 

ed to persons who cometo Court with clean hands, 

Held, after considering the relevant matters, that 
the injunction, to stay the operation of the order of 
the Judicial Commission, pending the appeal, could 
not be granted, as the petitioner did not come with 
clean hands, Jaswant SINGA v. SutRoMANI GURDWARA 
PraBANDHAK COMMITTEE | Lah. 16 

Power of granting or refusing injunction 
in case of contract consisting of negative as well 
as affirmative agreement. 

In a suit brought on a contract comprising affirma- 
tive and negative agreements, the Court is not deprived 
of its discretion in granting or refusing an injunc- 
tion meiely because anegative agreement is coupled 
with an affirmative agreement. The granting or 
refusing ofan injunction is essentially a matter for 
the judicial discretion of the Couit. NATIONAL TALKIES 
p. IMPERIAL TALKIES, KARACHI Sind 929 
Insolvency. See Hindu Law- Debts G&PG 
—Application of insolvency under Punjab Laws 

Act (IV of 1872), efect of. 

The efiect of an application of insolvency under the 
provisions of the Punjab Laws Act is that only the 
property ın the Punjab can be attached and sold by 
tLe Court and only the debts of those c editors can 
be satisfied out of sale proceeds wh: have proved 
their debis. lhose creditors who have not proved 
their debts do notget anything out of the sale pro- 
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ceeds and theyare not debarred from pursuing the 
ordinary remedy that may be open to them against 
the debtor ani further the debtor has to pay in full 
all the debts proved in the insolvency, even out of the 
property which he may acquire after the order of 
discharge. Thescheme of the Act, therefore, is 
substantially different from the scheme of the present 
Provincial Ingolvency Act under which the entire 
property of the insolvent after an orderof adjudica- 
tion has been passed, vests in the Court or the 
Receiver, and all thecreditors must in order to get 
rateable share out of the assets of the insolvent prove 
their debts. After an order of adjudication no 
creditor is entitled to maintain independent proceed- 
ings for the realization of his debt. Tuts: Ram v. 
Firm FLEMING SHAW CO., AMRITSAR Lah. 846 
——— —COreditor's petition on pro-note—Pro-nole 
admitted—Burden of proof—Admission that actual 
consideration was different from that described in 
contract—Whether shifts burden of introducing 
evidence. 

It is open to a litigant to refiain frcm produc- 
ing any evidence, not forming part of his case, that 
he considers irrelevant; if the other litigant is dis- 
satisfied itis for him to apply for its production 
and inspection as evidence in tha caus if he thinks 
proper; if this is not done, the Court is not entitled, 
at his suggestion, to draw an adveis2 inference, 
and the presumption will not arise when there is 
sufficient explanation. Where, therefore, a creditor 
files a petition for adjudication of the debtor on a 
premissory note executed by the latter and cn the 
debtor stating that he did not receive the full con- 
sideration under it the creditor replies that the 
entire amount wag paid in cash, the burden of procf 
lies on the dektsr to prove that he did not receive 
that sum, although the initial onus of proving that 
the debtor owed ks. 500 or more lay on the creditor, 
the moment he produces the nots and its execu- 
tion is admitted by the debtor, then the burden is 
shifted to him. 

A mere admission that the actual consideration 
was different frem that described in the contract 
does not shift the burden of introducing evidence. 
PREMRAJ v. NaTaMAL Nag. 740 

Debtor made insolvent under Punjab Laws 

Act—Order of discharge not obtained— Fresh 

application under Provincial Insolvency Act (V of 

ak een ee of, when therets no resiing 
order. 

There is nothing either in the Provincial Insolvency 
Act, or any other provisions of law which debars 
either a creditor or a debtor from proc-eding by a 


fresh application unaer the Provincial Insol- 
vency Act, even where the debtor has been 
madè an insolvent under the Punjab Laws 


Act and has not yet obtained an order of dis- 
charge and there is no vesting order and the property 
outside the province is immune from attachment at 
the instance of the Insolvency Court. Tunsr Ram 
v, PInM FLEMING Scaw UO., AMRITSAR Lah, 846 
—~— Mortgage to secure debt payable to woman 
as stridhanam—Such sum deposited with Chettyar 
jirm—Deed, liability of, to be set aside. 

In an insolvency case against a Chettyar firm, the 
firm and all its partners were adjudicated insolvents 
on a creditor's petitiun, the creditor being a fist 
cousin of one of the partners. The debt was given 
to tne creditor as dowry or marriage settlement 
and a mortgage deed was executed to secure the 
repayment of the debt, Oa behalf of the debtor it 
was contended that the transfer was made not with 
a view to giving her preference but to escape the 
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odium which would fall upon the firm if it did 
not repay this stridkenam property which was 
dowry offered at the marriage ceremony: 

Held, that the debt, in the absence of proof to 
the contrary, could not be regarded as having any 
special sanctity in order to rank above ordinary 
debts and the deed was liable to be set aside. 

Before the Insolvency Court all persons, men and 
women, normally, are alike. Among the Chettyar 
community the mere fact that a sum of money 
happens to be a woman's stridhanam does not give 
jt any special sanctity so that the non-payment of 
it would be regarded as a peculiar disgrace to the 
man or firm from whom it had got to ba recovered. 
E K. BANERJEE, OFFIOIAL REOEIVER y, KARUTAIAL Ao: 

Rang 893 
Instalment bond—Payment of a sum by debtor— 

Receipt passed stating that what was due up to 

date was satisfied—Effect of —Instalments due after 

date of receipt—Whether can be recovered. 

Where a person executed ` an instalment bond 
in favour of his creditor and subsequently on 
receiving a certain amount from the debtor, 
the creditor passed a receipt stating that what 
was due to him up to date of receipt was com- 
pletely satisfied, and in his suit on the bond, the 
debtor contended on the strength of the receipt that 
the entire amount had been paid off: 

Held, that the instalments which beceme due after 
that date were not recoverable on that date and 
could not, therefore, have been discharged by the 
payment under the receipt and the amounts due 
alter date of receipt were recoverable by the plaint- 
iff. Ram LARBHAYA v. FATE4 ALI Lah, 888 

Stipulation that in case of default of three 
consecutive instalments, creditor entitled to sue for 
recovery of defaulted instalment or for whole 
amount —Defaulis made—No action taken -Whether 
amounts to waiver- Suit for instalments within 
three years of suit and for balance due- Maintain- 
ability—Proof of waiver, necessity of. 

Tn an instalment bond it was stipulated that if default 
was made in the payment of three consecutive in- 
stalments, the creditor would be entitled, at his 
option, either to sue for the recovery of ths instal- 
ments in respect of which default was made or for 
the whole of the remaining balanze due under the 
bond. ‘Default was made by the debtor in the pay- 
ment of several instalments and it was made more 
than three yearg prior to the institution of the suit. 
The creditor took no action on that default and al- 
lowed a suit for as many as 27 instalments to be- 
come barred by time. Taking advantage of default 
in respect of the last three consecutive instalments, 
however, which default took place within three 
years of the institution of the suit, he filed a suit 
for the recovery of those three instalments and also 
of the whole of the amount that remained due ander 
the bond : 

Held, that having regard to the conditions of the 
bond discretion was given to the creditor either to 
recover the instalments in respect of which default 
had been made orto recover the whole of the 
balance due under the bond. In such a case, it was 
not necessary for the plaintiff to prove by affirma- 
tive evidence that he waived the first default; on 
the other hand such waiver must be assumed from 
the fact that he abstained from suing for the re- 
covery of the whole of the amount due under the 
bond, The bond was not so worded that the whole 
amount due under the bond shall become due unless 
the creditor waived the default. On the other hand 
the whole of the amount due under the bond be- 
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came payable only if the plaintiff chose to exer- 
cise his right to call in the whole amount. There- 
fore, therehad been a waiver andit was open to” 
the plaintiff to sue for the recovery of those instal- 
mente in respect of which default had taken place 
within three years of the suit and taking advantage 
of the default in payment thereof to recover the 
whole of the balance due under the bond even if he 
had allowed a suit for recovery of instalments in 
respect of which default had been made previously 
to become barred by time. Gopar SHAH v, Pazar ILANI 
Lah. 59 
Instalment decree—Deed giving opportunity to 
debtor to pay in instalments — Default —Instalment 
decree, tf can be granted. 

Where the debtor was given opportunity in the 
bond itself to pay in instalments but made default 
in their payment and no satisfactory evidence as 
to the financial condition of the debtor is given, 
the case isnot one in which he is entitled to a 
provision for payment of the decretal amount by 
instalments. KALANDAR Siau v. Devi Das Lah. 844 
Insurance policy, Sez Married Women's Property 

Act, 1874, s. 6 465 
Interest—Compound interest—When can be regarded 

as penal. i 

Compound interest is in itself perfectly legal, but 
compound interest at a rate excseding the rate of 
interest on the principal moneys, being in excess of 
and outside the ordinary and usual stipulation, may 
well be regarded as in the nature of a penalty. 
Rasa KANDUKURI VENKATA Hanumantaa BAUSJANA 
Rao GARU v. GADE SUBBAYYA 27 PC 
————No security for loan —Interest at Re. 1-4-0 

per cent. per mensem held fair. 

Where there was no security for the loan and the 
appsllant had inherited the property of his deceased 
brother which he wanted to save for himself by 
executing the honds in favour of his creditors: 

Held, that the rate of interest at Re. 1-4-0 per cent. 
per mensem was reasonable and within the maximum 
limit now provided for the Punjab for the purposes 
of the Usurious Lcans Act. KALANDAR Suan v. Devi 
Das Lah. 844 
Interpretation of Statutes See Bengal Tenancy 

Act, 1885, s. 188 as amended by Act, 1928 873 
— - ~ Construction — Grammatical construction 

producing inconsistent result —Construction, whe- 

ther to be followed. 

A grammatical construction of a section which is 
open toso many objections and produces results 
which are unsatisfactory, can hardly be preferred 
to a construction, which, though not strictly grammati- 
cal, applies more consistently to the Act in all its 
parts. NIRODE HANDRA MUKHERJEE p, Ū3AIRMAN OF 
COMMISSIONERS OF KAMMAR :ATI MUNICIPALITY 

Cal. 500 F B 
Law of procedure—Amendment— Amended 
law whether governs pending actions. 

The law of procedure governa all pending caseg 
from the time it comes into force, unless thero is 
anything in the amending Act to the contrary, SURAT 
BEHAN v. ALLAHABAD BANK, DELHI Lah. 53 
Penal statutes—Gutlty mind, proofof— 

Intention of accused. 

Unless the statute creates an offence independent- 
ly of dishonest intention, there ought not to ba a 
conviction unless the guilty mind is provad. EMPEROR 
v. CoaTURBaus Narain CHAUDHURY Pat.74 

Provision restricting access to Civi! Court— 

Strict construction. 

It is an elementary principle of law that a provi- 
sion contained in a Statute which purports to restrict 
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the common right of a party of access to a Civil 
Court must ba interpreted with the utmost strict- 
ness, KARBONDAS DHARAMSI v, Karacat MUNIOIPALITY 

. ; Sind. 170 
Words of section, must be given their mean- 





ing. 

If words of a section can be given a meaning 
thsy must be given that meaning and not be re- 
garded as purely superfluous verbiage. ` BANK oF 
UHRTTINAD, Lrp. v. Ko Tin Rang. 1061 
Joint tenants—Some of joint tenants receiving 

notice to guit—Whether notice to all. 

. Where a notice to quit is proved to have reached 
some of the joint-tenants, all the tenants must be pre- 
sumed to have got it. RAJANI SUTRADHAR y, BATKUNTHA 


CHANDRA SAHA Cal. 446 
Judgment. Sze Practice 252 
Jurisdiction. 
Sex Landlord and tenant 235 
Sze Letters Patent (Oal.), cl. 12 907 
Sez Sea Customs Act, 1878, s. 30 583 


: Limitations—Estate of foreigner interested 
- as partner in firm in India—Jurisdiction over 

person carrying on business through agent—When 
"Can be assumed. 

The jurisdiction of the Insolvency Courts is limit- 
ed and does not extend to administer the estate of a 
foreigner who had lived and died in foreign terri- 
tory, who had committed no act of bankruptcy in 
British India, and whose estate or the bulk of it was 
in a foreign territory, merely and solely because he 
happened to be interested as a partner in a firm 
carrying on business in British India and thereby 
bringing the administration of his estate by a 
British Court in direct conflict with the administra~ 
tion of his estate hy the foreign territory, 

: Where jurisdiction is sought to be enforced 
against a person whocarried on business through 
an agent, such agent must be an agent strictly D 
called and not a commission agent or a broker or 
a general agent, In the matter of TEKCSAND GURNOMAL 
Sind 1113 

Mortgagee of share-in mouza obtaining decree 

and purchasing tt-—Prior lease of entire mouza— 

Civil Court's jurisdiction to declare lease not binding 

—Relief for possession and mesne profits—Plaintiff 

must have recourse to Revenue Court. 

Where the mortgagee of a share in a mouza obtains 
a decree on the mortgage and purchases the property 
jn execution thereof, but before the sale in his favour 
the entire mouza is leased out by the mortgagor and 
his co-sharers, the mortgagee purchaser is entitled to 
have recourse to the Civil Courts for a declaration 
that the property which he purchased was not bur- 
dened with a lease, inasmuch as the lease was execut- 
ed during the pendency of a suit in which the prop- 
erty leased was directly and specifically in issus 
and he must have recourse to the Revenue Court 
for possession of the property in suit and for mesne 
profits, ABDUL Mugani Kan v. FARKHUNDA BIBI 
; All. 762 
- Party allowing Court to exercise jurisdiction 

in wrong way—Whether can challenge legality of 

proceedings. : 

There is a distinction between clemenig which are 
essentials for the foundation of jurisdiction and the 
mode in which such jurisdiction has to be assumed. 
and exercised. 

Where in a case jurisdiction 
matter existed requiring only to 
right way, the party, who had allowed the Court 
to exercise it in awiong way, cannot afterwards 
turn round and challenge the legality of the Proceed- 





over the subject- 
be invoked in the 
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ings due to his own invitation and negligence. 
OUBETAN Lat v. JAGAT PRASAD Lah, 917 
Party submitting to jurisdiction ~Appeal— 
Objection not raised—Whether, can be raised in 
second appeal. i 
Where ® party has for long submitted to the 
jurisdiction ofn Court and in appeal against order 
of that Court has raised no objection to its jurisdic - 
tion, he cannot urge this plea in second appeal. 
CHETAN LAL v, JAGAT PRASAD Lah. 917. 
Waiver—Court not having jurisdiction—. 
Agreement between parties, if gives the Judge. 
jurisdiction. | - 
If the Court has not got jurisdiction, agreement 
between the parties does not give the Judge jurisdic- 
tion. RAM SUBHAG SINGA v. KIRT PRASAD SINGH 


Pat. 811 (a): 
Jury trial. Ses Criminal Procedure Code, 1898, 
$8. 423, 439 243 


Sex also Criminal trial§ 

———— Power of Judge to state his own opinion to, 

Jury. : 

A trial Judge is emtitled to express his opinion to 
a jury freely and emphatically when it seems to him 
to be necessary to do so provided that he warns 
the jury that his opinion isin no way binding 
upon them and that it isthe jury's opinion on the 
facts of the case alone which matters. P. RATAANA- 
SABAPATAY GOUNDAN 9. Punic Prosroutor Mad. 243 
Land Acqulsitlon—Building acquired compulsorily 

—Vendor claiming more compensation—Burden of 

proving amount awarded is small—Tenure of vendor 

uncertain—Basis for compensation. i 

Where the Government compulsorily acquies the 
buildings of the appellants, and the appellant's claim 
that the compensation given is too small, it being 
the costs of new buillines of the same character at 
Military Engineers Sarvices rates, which amounts to 
a little more than the Public Works Department’s 
estimate, it is for the appellants to show that thess 
amounts are insufficient. 

Where the tenure of the vendor is uncertain, he 
being a licensze liable to be ejected at any time, the 
measure of his interest isthe smount of ccmpensa- 
tion that he could claim, if his licens: were deter- 
mined. That amount is fixed by the regulations at 
the value of his buildings. Mr. S. O. DHANJIBEOY v. 
SroRETARY oF STTTE ror INDIA IN O0UNGCIL Lak.408 
Land Acquisition Act (I of 1894),s. 23 (2) Suz 

Land Acquisition (Mines) Act, 1885, s, 6 860 
Land Acquisition (Mines) Act (XVIII of 1885)— 

Object of Act. 

The object cf the Land Acquisition (Mined) Act, 
is that all persons interested shall be compensated 
when the person entitled to work the mines has 
been restricted, The compensation is not limited to 
the actual worker but to all persons having interest 
inthe mines or minerals unworked or ungotten. 
SECRETARY or STATE v. Lopna CO0LLIERY Co., LTD. 

Pat. 860 
‘— —~—S8. 5, 6—Lawful imposition of restrictions 
—Who becomes entitled to compensation— Refusal 
to pay—Government, whether liable to pay—Suit 
for recovery—Limitaiion—Article applicable. 
© Once restriction is lawfully imposed under ss. 5 
and 6, compensation becomes payable to persons 
interested and the cause of action arises if the 
public authority refuses to follow the procedure for 
ascertaining such compensation or refuses to pay 
such ccmpensation if awarded. The compensation 
is payable from the moment the restrictions are 
imposed notwithstanding that the right to enforce 
the payment by recourse to the Civil Court doss not 
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arise until the compensation i: refused by ths public 
authority. : To such a case Art. 120 of the Limita- 
tion Act, with a six years period is applicable. 
SECRETARY oF STATE v. LopNA Contisry Co., LTD. 
Pat. 860 
—ss.5, 6—Licensee legally restricted over part 
of area—Licensee liable to pay minimum royalties 
‘and rate of profit—Licensor's claim, if can be 
postponed till particular coal required. _ 

A licensee from a lessor of mining leass was 
legally restricted from working the coal under a 
particular area out of the entire area conferred 
under his license. The licensee was liabie to pay 
rate of profit and minimum royalty to licensor +; 

- Held, that both the licensor and the licensee were 
entitled to statutory compensation. Under such cir- 
cumstances, it was no defence to the claim by the 
licensor, to say that until the particular coal was re- 
quired, the licensor had no grievance and that other 
area could be worked and he would get his royalty, etc., 
out of it. SEORETARY oF STATE v. LopNA CoLLIERY (o., 
Lro. Pat. 860 





- ss. 5,6—Restrictions, effect. 
. The effective part of the declaration is the res- 
triction and this would have effect against the whole 
world. The effect of ss. 5and 6 of the Land Acqui- 
sition (Mines) Act, ic merely to provide that tha 
yestriction shall not be imposed unless the Govern- 
ment shall be willing to compensate all persons 
interested. The obligation to compensate follows 
upon the imposition ofthe restriction and is not 
dependent on an announcement by the Government 
that they are _ willing to pay such compensation. 
Moreover, it hardly lies in the mouth of the Gov- 
ernment to claim protection from the obligation to 
compensate by alleging the irregularity of their 
own conduct. SECRETARY OF STATE v. LODNA COLLIERY 
Co., Lrp. Pat. 860 
; —e, 6— Arbitration awarding lump sum com- 
pensation—Award, if can be examined subsequently. 
Where asa result of an arbitration, a lump sum 
is awarded as a compensation to a claimant, it is not 
permissible, subsequently, to go into evidence to ex- 








plain the award. SECRETARY oF State v. Lopna 
Cotuiery Co., LTD. . Pat. 860 
—s 6— Compulsory acquisition of under- 


ground coal—S. 23 (2), Land Acquisition Act (I of 

1894), whether applies! 

When coal underground is acquired, the ¢ompul- 
sory acquisition gives to the royalty owner an im- 
mediate instead of the deferred payment which he 
would otherwise receive. The circumstances are very 
different from those which surround a compulsory 
acquisition of land ands. 23 (2), Land Acquisition 
Act, is clearly inapplicable. Prompt instead of de- 
erred payment of royalty cannot be considered as 
a grievance. SECRETARY OF STATE v. LopNA COLLIERY 
Co., LTD. Pat. 860 





s. 6—Measures of compensation. 
Compensation jointly payable to the working lessee 
` and other lessees and persons interested in the mine 
‘or mineral unworked or ungotten or working of which 
is restricted, cannot exceed in the aggregate the 
-value of the coal so raised and gold, less the work- 
ing costs, SEORETARY OF Stare v. Lopna COLLIERY 

Co., LTD. Pat. 860 
—s. 6—Parties, if can agree as to amount 
of compensation. 

Notwithstanding the provisions of s. 6, Land 
Acquisition (Mines) Act, the parties will be compe- 
tent to enter into an agreeMent asto the amount 
of compensation and the agreement so made can be 





- intention. 
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enforced in the ordinary way. SECRETARY oF STATE 
v. Lopna COLLIERY Co., LTD Pat. 860 
s. 6—Payment to one, whether defence 

against claim by another. 

The payment by the Secretary of State to one 
claimant (person immediately entitled to work mine) 
of the whole value of the coal does not constitute a 
defence against a claim by another claimant who 
has lost his profit by reason of the restriction even 
though such claimant be overpaid. SECRETARY oF 
Strate v. Lopna CoLLIERY Oo., Lp. Pat.860 
Landlord and tenant. 

Sze Adverse Possession 61 

See Evidence Act, 1872, s. 13 319 
——Abadi—Non-evictable tenant—Whether can 
_ sell site without landlord's consent—Whether can 

sell materials—Removal of them by vendee. 

In the absence of a well-established custom, a non- ` 
proprietary resident in a village cannot dispose of 
the site on which his house is built, or a right of 
residence in the house, without the consent of the 
proprietors of the village, but he is ordinarily enti- 
tled to sell the materials and the purchaser must 





- remove the same within a reasonable period. Gort’ 


OHAND SINGH V ABDULLAH KHAN Pesh. 814 
—Abandonment—Mere fact that riaya’s house 
completely falls down, whether justifies proprietor 

to take possession of site. i 

The mere fact that a ricya’s house completely 
falls down does not justify the proprietor to take 
possession of the site, unless the circumstances afford 
a reasenable ground for believing that the riaya 
had abandoned all intention to re-build it. The 
proprietor must do something to ascertain the riaya’s 
In eases cf doubt the landlord might 
well give notice tothe occupier ofa ruined house 
requiring the latter to re-build the hou.e and inti- 
mating that in case the house was not rebuilt 
within areasonable time, he (the landlord) would 
treat the site as abandoned and wouldiesime pos- 
session thereof, S.EO Samat v. TILOK Sincu All. 205 

Ejectment sxit—Criginal tenant not entering 
appearance nor appealing—Landlord, if can eject 
transferee from tenant. 

Where in a suit for ejec'ment by the landlord the 
original tenant who was als> a party did not enter 
appzarance and a decree was passed against which 
he did not appeal and the transferees from the ten- 
ant claimed that thelandlordhal no right to eject 
them : 

Held, that the landlord was entitled to eject them. 
DEYAL SINGA v. Promataa NATA MITRA Pat. 811(b) 
—House in agricultural village—Presumption 
of nature of occupation—Whether arises as to 
site occupied in town by temple—Proprietary rights 

— Person acquiring ownership of plot becomes its 

owner. 

The presumption in the case of an agricultural 
village has to be made, where the origin of the 
tenure i; unknown and the zemindar has allowed 
ryots to build residential houses in the “abadi” and 
one incident of such a tenure is that ths tenure 
will terminate when the housa falls downs. But 
no such presumption can be drawn from the occapa- 
tion of a site in a towa by a temple. Nor can 
any presumption be drawa that the site of the 
temple or the garden in which it is, belongs to the 
zemindar owning the makal in which it is 
situated. 

In the province of Agra it is by no means 
uncommon for persons to acquire proprietary 
interest in a particular plot ina mahal. Such an 
acquisition usually arises where there is a desire 
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to erect a building, and the plot is either purchased 
from the zemindars or given by the zemindars. 
Such a case does not give rise to any inferior pro- 
prietary rights. On the contrary, as regards the 
plot, the person who acquires the ownership of that 
plot is the owner of that plot. In the case of 
temple constructed on such a plot by its owner, 
the presumption is that the temple and the garden 
attached are owned by the owner of the plot. KESHAVA 
Prasan SINGH BAHADUR v., BENI KUNWAR All. 877 


———Land let out for non-agricultural purposes 
— Subsequent user for agricultural purposes— 
Whether changes incidents of tenancy—Tenant 
would be governed by Transfer of Property Act. 
When the letting is of the land for non-agricul- 

tural purposes, a subsequent user for agricultural 

‘purposes would not affect the incidents of ths 

tenancy. It would still be regarded as a non- 

agricultural tenancy although after the creation of 
the tenancy the tenants may be using a part of it for 
agricultural purpose and would be governed by the 
provisions of Transfer of Property Act. RAJANI 
SUTRADHAR v. BAIKUNTHA CHANDRA SAHA Cal. 446 


Lease for fixed period—Clause that tenant 
will make new arrangement with landlord at end 
of period and if no such arrangement made, 
tenant to continue on same rent—Held, latter clause 
amounted to present demise for further period— 
Lease, construction —Deed. . 
The mere fact thata fixed period is mentioned 

ina lease does not necessarily confine the term of 
that lease to that period only if there are other 
clausss in the leases indicating the continuance of 
the lease fcr a further period after the expiration 
of the first term. In each case the Court will have 
to determine the intention of the parties taking all 
the clauses in the document into ccnsideration. 





In cne portion of a leasa it was provided that- 


the raiyat would be in occupation for a period cf 
five yeais on a rent of Rs. 15 and that he will 
make a new arrangement with tne landlord at ihs 
end of the said term But in another clause it was 
stated that if no fresh arrangement was made the 
raiyat would continue in occupation asa tenant cn 
the same rent as before: 

Held, that the latter clause was not a mere coven- 
‘ant for renewal. In the absence of any new arrange- 
ment the old airangement would continue. This 
clause indicated a present demise for a further 
period. Banamatr Das v. KAMALA KANTA MAJUMDAR 

Cal. 55 


No rent previously paid—Landlord trying to 
assess rent—Defence of niskar— Initial burden 
When the landlord proceeds to assess rent on land 

jn respect of which no rent had previously been paid 
and is met with the defence of niskar, the initial 
burden is on him and that burden is not discharged 
by his simply proving that the lands are within ths 
geographical limits of his estate. KANTA Moean 
MALLIK v. MAKHAN SANTRA Cal.186 


Tenant-at-will—Suit for ejectment of tenant 
by notice—No contest—Suit cognizable by Revenue 
‘ourts—J urisdiction, 

A suit by a landlord for ejectment of hig tenant 

who is tenant-at-will and who has’ become liable 

to ejectment owing to his tenancy having been 

terminated by notice which has not been contested 

as required by the provisions of the Punjab Ten- 

ancy Act, is cognizable by the Revenue Courts and 
mot by Civil Court. Kazu Raw v. NUR MUHAMMAD 

Leh. 235 
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Lease. s ` 
See O, P. Tenancy Act, 1898, s. 45 (1) 
Ser Contract 
Sze Transfer of Property Act, 1882, s. 107 557 
Construction, Ses Landlord and tenant 55 

—Construction— Forfeiture clause—Interpre- 
tation—Intention of parties, how to be ascertained. 
There is no essantial difference between the rules. 

for construing the various clauses of .a lease. The 

agreement between the parties is contained in the 
several clauses and the object of the Court is to as- 
certain the intention of the parties. The ordinary 
rules of construction are that the document must be 
looked at as a whole and the intention of the parties 
is to be gathered not by speculating but by refer- 
ence 10 the language used and the object of the 
agreement. When it is claimed that a lessor is enti- 
tled to re-enter by reasons of the less2e’s breach of a 
covenant it is first necessary to ascartain what it 
was that the lessee covenanted to do, or not to do; 
then to sze, first, whether the agreement provides 
for re-entry on breach of such covenant, and, finally 
whether there has besna breach of the covenant by 
the lessee. Pancuam Sincu v. Rar Promotaa Natu 

MITRA Pat. 358 

in the vernacular— 

Reliance on English precedents—Impropriety of— 

Lease in favour of several persons—Proviso for 

re-entry on breach of covenant in restraint of 

alienation—E ffect—Construction of proviso. 

In construing documents in the vernacular, it is not 
safe to rely upon English precedents. When a lease 
in the vernacular is in favour of several persons, and 
the share of each is specified, it would be unrea- 
sonable to construe a proviso for re-entry on breach 
of a covenant in restraint of alienation a3 operating 
on the interests of all the lzs32es in consequence of 
atransfer of his own jin'erest by one of them, unless 
the language cf tha docum2nt as a whole clearly 
showed that to be the intention of the parties, 
Panosam SINGH v. Rat Prosotaa Nato MITRA 

Pat. 358 

—Covenant not to transfer—Enforceability 
against purchaser of lessee’s interest in execution 
of decree for rent. 

An express covenant not to transfer tha demised 
property without the coasant of th2 landlord is a 
covenant running with tha land and, therefore, it 
js enforceable against a person who puichased the 
lesice’s interest in execution of a decree for rent 
obtained by the lessor agaimst the lessee. DEYAL 
SINGH v. PROMATHA Nata Mirra Pat. 811 (b) 

Covenant running with land—Whether 

binding on assignee of lessee. i 

A covenant iunning with ths land binds not only 
the lessee but also asgignese fiom him although they 
are not expressly mentioned. DEYAL SINGH v PRrROMATHA 
Nat. Mirra Pat. 811 (b) 
— Esioppel— Landlord condoning | breach— 

Estoppel, if arises—Surrender, if constituted. 

Where on one occasion the landlord condones the 
breach of covenant in restraint of alienation in a 
lease, estoppel doss not arise and the mere fact that 
the landlords refrained from enforcing their right on 
ons or more previous occasions, whether for con- 
sideration or not, does not amount to a surrender of 
their right to enforce it when a subsequent occasion 
arises. DEYAL SINGH v. Promarga Nata MITRA 

Pat. 811,(6) 

— Grant for indefinite period —Effectof. 

A lease is a transfer of a right to enjoy for a certain 
term, express cr implied or in perpetuity. A lease 
for life is ə lease for a certain period for it terminates 
with the death of the lessee. Ifa grant be made to 
a man for an indefinite period, it enures, generally 
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speaking, for his life-time and passes no interest to 
his heirs unless there are some words showing an 
intention to grant a hereditary interest. This rule 
of construction howerer, does not apply, if the period 
for which the grant is made can be definitely ascer- 
tained from the other terms of the instrument. In 
the absence of express words importing perpetuity 
in the lease itself it is however permissible to take 
into consideration the object of the lease, the circum- 
stances under which it was created and the sub- 
sequent conduct of the’parties to determine whether 
the grant was intended to be perpetual. CHANDI 
OHARAN Mitra v. Asavtosa LAHIRI Cal. 837 
——— -Lease for one year, ij necessarily regisirable. 

A leass for one year only is not necessarily regis- 
trable. MUHAMMAD GosuKANI v. MU, AMMAD BEKKA 
MARACAYAR Mad. 645 
Lease, period of, not mentioned— Deter- 

mination of. 

The contention that if no period is specifically 
mentioned in a lease it must be a perpetual lease can- 
not be accepted. CxanprI ÜZARAN MITRA v. ASHUTOSH 
Lagiri Cal. 837 
— --—— Lessee holding over without lessor's permission 

— Notwce before ejectment, if essential, 

Where after the determination of a lease the pre- 
mises are not being held over with the lessor's 
consent, no notice is required for ejecting the 
holder, Osanpi Cearan MITRA v. ASRUTOSA LAKIRI 

Cal. 837 

Legal Practhiioner—Advocate offending against 

criminal law struck off the rolls—Whether can be 
re-instated, 

When an Advccate is struck off the rclls of 
Advocates for having offended against criminal 
law, he cannot be re-instated as an Advccate 
except in very exceptional circumstances, In the 
matter of T, AN ADVOCATE Rang. 236 ua) S B 
————Duty cf. See Civil Prcceduie Ccde, 1908, 

O. XVII, r. 2 927 
Musconduct—Flzader attempting to influence 

Judge before whom he is arguing, through relative 

of Judge—Act held most reprehensible. 

Where a Pleader tried to influence the Judge be- 
fore whom he was arguing his case, through a rela- 
tive of the Judge : 

Held, that the act was highly reprehensible and 
that it was inthe interest of the legal profession, that 
serious notice should be taken of it: 

Held, however, that in view of his youth, the 
vitiated atmosphere prevailing and the wrong angle 
of vision taken with respect to this sort of thing, 
along with the circumstance that he expressed his 
penitence at once and made no attempt to deny what he 
had done, he should be treated more leniently thin 
his acPmerited. 

[The Pleader was severely censured and warned 
and ordered to bear the costs ofthe proceedings] 
Emperor v. G , A PLEADER GUJRAT Lah. 38% 
Permission granted to engage in business for 

the time _ being—Conviction for tottery—Held, an 

view of his young age his same should not be 
struck off the register—Lapses in conduct of legal 
practitioners—How to be viewed. 

A Pleader, a young man of thirty, was permitted 
to engage in business and to abandon for the time 
being his profession as a lower grade Pleader. While 
he was under this voluntary suspension he started 
with other persons the idea of entering into a syndi- 
caseand it embarked upon a scheme which the 
Courts decided was nuthing more nor less than a 
common lottery, He was convicted of taking part in 

„that lottery. On the question whether a person of 
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good character who has suffered one such conviction 
should be necessarily debarred from practising asa 
lewer grade Pleader should he see fit and choose to 
do so: 

Held, that the Pleader behaved not only wronely 
but very foolishly in acting as he did, but consider- 
ing his age, it was not necessary in connection with 
such an offence committed by a man ofhis age ty 
take the step which might have serious consequences 
for him und his name should not be struckoff the 
register. 

Dictum.—It cannot be too strongly impressed on 
persons practising in any Court of Justice that laps.s 
inconduct are looked upon in their case as moro 
serious than lapses in the case of ordinary citizens, 
The standard which must be s:tand_ reached isa 
high one. In the matter of M. Lower Grapu 
PLEADERS, NYAUNGLEBIN Rang. 350 
———-Pleadcr having ‘interest in case-If can 

plead in the case. 

It is undesirable that a member of the Bar should 
plead in a case concerning which he has a personal 
interest. Inthe matter of THE PIONEER INSURANCE 
Co., LTD. Cal. 897 
——— Pleader — Powers of — Vakalatnania— 

Pleader not accepting vakalatnama but appearing 

and conducting case—Itffect —Whether can con- 

promise suit on behalf of client— Compromise, if 
vinding on client. 

Where a Pleader has not accepted the vokalat- 
nama in writing, but his name appears in tho 
vakalatnama aad is allowed to appear and conduct 
the cas? it 1s an acceptance of the vukalatnama 
by him and he has all the powers which had been 
mentioned in the vakalainama. He can also sign 
tle petition of ccmprcmise on behalf of his client, 
His signature on the petition of compromise is in 
law the signature of his client, and accordingly, the 
¿ct of the Pleader binds his client. NIBARAN OrANDRA 
SAHA v. MOTILAL SHAHA Cal. 561 
Letters Patent (Bom.), cl. 12—-Mortgage, suit on— 

Cause of actton—Morigage executed in Bombay— 

Property and mortgagors, outside British India— 

Charge on mortgaged property—Chargee, staying 

outside British {ndia—Surt to enforce mortgage— 

Jurisdiction of Bombay Court to try against all 

defendants including chargee—Crvil Procedure 

Code (Act V of 1908), 0. XXXIV, r. 1. 

A suit toenfores a mortgage is not a suit for 
land within cl. 12, Letters Patent (Bom) bat a suit 
in personam to recover a debt, 

Where the mortgage is on property situate outside 
British India, and mortgagor defendants reside 
outside British India but the mortgage is executed in 
Bombay, a part of the cause of ection arises within 
the jurisdiction of Bombay, and the mortgagee can 
bring a suit in Bombay toenforce the mortgage, and 
since under O. XXXIV, r. 1, Civil Procedure Code, 
all persons interested in the equity of redemption 
are nec:ssary parties, and must be joined in a guit to 
enforces a mortgage, the Bombay Court has 
jurisdiction 10 try the suit against person residing 
outside British India in whose favour a charge has 
been created by the mortgagor. PRAgLAD Map. OBA 
RUIKAR v. ABOOBAKER ABDUL RE. MAN & Co. 

Bom. 581 
cl.15—Order refusing to commit person for 
breach of undertaking given to Court—Whether 

“ judgment "and appealabte. 

Au order of the Court refusing to commit a man 
for breach of an undertaking given to the (Ovuru 
and embodied in ths order ct the Court cannot bz 
said tobe a judgment within the meaning of cl. to 


ess 
xiv 
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Letters Patent (Bom), since it does not affect the 
merits of any question between the parties and 
consequently such an order is not appealable. 
NARENDRABAAI SARABJAI HLATAEESING v. OHINUBHAT 
MANIBAAT Sera Bom. 335 
Letters Patent (Cal.), cl. 12—‘Dwells’ in el. 12, 

Letters Patent—Significance of— Question whether 

a person resides ata place ata certain time is one 

of fact—Defendant having permanent residence 

in Calcutta at all material times—Residence at 

Calcutia house whenever he liked—Held, he dwelt 

or resided there at time of commencement of suit. 

It isa question of fact and degree in each parti- 
cular case whether a person resides or dwells at a 

“place at a certain time. 

At all material times the defendant had a perma- 
nent residencs in Caleutta, permanently furnish- 
ed, peimanently established to receive him at any 
moment he cared to enter. It was established that 
he resided there when he was so minded; that hs 
resided there in July 1934, and had, when he left it 
about July 11, 1934, an intention to return there 
‘and did return there later in the year. The suit 
against him commenced on July 26, 1924 : O 

Held, thatthe defendant resided or dwelt at his 
Calcutta residence within the jurisdiction of the 
High Court at the time of ecmmencement of ‘the 
suit. Assam Prasap Sagi or Hatawa v. HASTINGS 
EvELYN Bra Cal. 307 

cl. 12— Holder of negotiable instrument— 

Discrimination on basis of hardship and humanity 

between plaintiffs and defendants, if exists — 

Private individual, holder of instrument, if can 

be treated in different footing from commercial 

man, 

With regard to holders or assignee of a negotiable 
instrument, under cl. 12, Letters Pateat (Cal), there 
is no discrimination between plaintiffs and defendants 
who are interested in negotiable instruments, on the 
ground of hardship or humanity or even on the 
ground of legitimate collusion to assign; nor can a 

` private individual who is a holder of a bill of 
exchange or a pro-note ‘be treated ona different 
‘footing in law toa commercial man through whose 
hands instruments of negotiability are daily passing. 





RADHIKA Monan Roy y. BOBANI PROSANNA LAHIRI 
i | Cal. 904 
~_——— cl. 12—Jurisdiction of Original Side of 


High Court—How arises—Civil Procedure Code 
(Act V of 1908), s. 21—Whether applies to cases 
brought on Original Side of High Court— 
Jurisdiction - A 
Section 21, Civil Procedure Code, kas no applica- 
tion to cases brought on the Original Side of ths 
Calcutta High Court. The jurisdiction of the Origi- 
nal Side of the High Court is not given to ib by 
g. 20, Civil Procedure Gode, but by cl. 12, Letters 
` Patent. To ascertain whether the Oourt has juris- 
diction, evidencs has tobe given as to whether the 
requirements of that part of ci. 12 havé been satis- 
fied. When that evidence is given the Court may 
decide whether it has jurisdiction or not. If the High 
Court has jurisdiction to entertain ths suit, there is 
no need to invoke the aid of s. 21 of the Oode of 
. Civil Procedure. Ifthe Court has-no jurisdiction to 
entertain this suit, then the Judge in ths Court of 
firs) instance has no jurisdiction to hear ths casa 
“and the High Court sitting as an Appellate Court 
has no jurisdiction to entertain the appeal. That 
“being so the High Court has no jurisdiction to consider 
the matter and has no jurisdiction to apply s.21 of 
“the Code of Civil Proesdure. If the High Court 
* finds that the Court has mo jurisdiction under the 
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Letters Patent, s. 21, Civil Procedure Code, ‘cannot 
give it jurisdiction. ASRrRAM Prosap Sani oF Hatuwa 
y. Hastines IveLyn Buran Cal. 907 


Letters Patent (Nagpur), cl.10—Seope of—Judg 
ments delivered prior to constitution of High Court 
—Cl. 10, if applies—Appeal. 

Clause 10 of the Letters Patent, deals with ap- 
peals against judgments of the Judge of the High 
Court or of one Judge of any Division Court and it 
has no application to judgments delivered previous to 
the constitution of the High Court. Suapar v. 
ANANDILAL RAMCHANDRA POTDAR AGARWAL BANIA 

Nag. 1072 


License—Municipality giving license for sole right 


of keeping pawnshop in specified area — License also 
given to another— Suit against Municipality and the 
second licensee for breach of contract—Joint or 
alternative tlaim—Another license holder, if can be 
dismissed from suit without consent of plaintiff — 
Interlocutory judgment against him—Limitation . 
runs from such judgment — Municipality, if 
commits breach of contract—Contract~Limitation. 
The plaintiff bought the license from defendant 
No. 1, the Municipality, giving him the sale right to 
keep a pawnshop in a specified area for three years. 


Defendant No. 2 bought the same right toopen a 


pawnshop in another specified area for the same 
period. The defendant No. 2 established his shop 
in the plainsifi’s area, quite close tothe plaintifi’s 
shop. The plaintiff claimed damages against the 
Municipality for breach of their contract to give him 
the scle right in his territory, and he claimed 
damages for tort against defendant No. 2 for an 
invasion of his rights: 

Held, that the plaintiff's claim being either joint 
or in the alternative, the lower Court was wrong in 
dismissing defendant No. 2 from suit withou tke 
acquiescence of the plaintiff; ` 

Held, also, that the Municipality broke no term of 
its contract, forit could and - did give no warranty 
that the licensee would be secured (so far as any 
trespasser at all events was concerned) in the quiet 
enjoyment of the license. 4 


Held, further, that though the decree against 


‘defendant No. 2 bore the date of final judgment, ag 


regards him-it should bear the date of the inter- 
locutory judgment and the limitation ran from that 
date. Hook SEIN v, KYAIKLAT MUNJOIPALITY 

Rang. 718 
Lien. Ser Company 586 


Life Assurance Companies Act (VI of 1912), 
sS. 2 (7), 22— Application by members. for 
winding-up of Provident Society under s. 22~ 
None óf the applicants policy-holders withty s.2 (7) 
—S. 22, if applies —Court, if has jurisdiction to 
wind up Soctety. 

Where none of the members'of the Provident 
Society upplymg for its winding-up under s. 22, 
Life Assurance Companies Act, read with the Com- 
panies Act, are policy-holders under cl. 7,5. 2, 
either read by itself or in the light of cls. 5 and 6 
of the Act, the Court has no jurisdiction to wind- 
up the Society under the Act. To sucha casa, s.. 22 
has no application. Inthe matterof SACRED THREAD 


: PROVIDENT Funp Society Sind 906 
Limitation, 

Szs Adverse Possession 61 

Ste Execution 416 

- SEE License 718 





Plea of—Whether tan be raised for first 
time before High Court. . 


A plea of limitation can.be raised for the first 
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time before the High Court. Baroy Kumar Appya 2. 

NAGENDRA NATH PALIT Cal. 226 F B 

—Suit for declaration of right —Each invasion 
of right, if gives fresh cause of action—Mere oct 
of forbearance on previous occasion—Lffect— 
ae entry in village records—Whether disturbs 
title. 

A svit for a declaration ot right cannot be held 
to be time-barred so long ag the plaintif has a 
subsisting title to the property. In such a case 
each invasion of right gives a fresh cause of action. 
The mere fact of forbearance on a previous occasion 
on the part of a person in possession cannot debar 
him from instituting a suit later on when a fresh 
invasion is made against his title which gives him 
an independent cause of action, The mere making 
of an -adverse entry in the village records cannot 
be said to have actually disturbed the plaintiti's 
title if he still continued to be in possession. 
PABTAB BAHADUR SINGA V. JAGATJIT Sinai Oudh 118 

Suit for share of estate taken by mother 
_ to her re-marriage—Cause of action—Suit must be 
- brought within Lz years of re-marrtage. 
; A claim by a daughter to a share in the estate 
taken by her mother to her remarriage with her 
step-father must be brought within 12 years 
from the date of her mother’s remarriage. Ma Pwa 
v. TALSUDAT Rang. 556 
Limitation Act (IX of 1908), s. 3. Suz Presidency 

Towns Insolvency Act, 1909, s. 7 ` 6650 
———8,4, 3. öre Limitation Act, 1903, 5. ae 








s. 5—Held, on facts that lower 
Court erred in exercising discretton. 
Held, that where the reason why a defendant's 

name was omitted from the names of the respond- 

ents obviously was thar hig name did not nad a 

place in the decree and ha was unpleaded later on 

within 3J days of wha amendmeut, the Appellate 

Vourt erred in the exercise of its discretion 10 dis- 

missing the appeal merely on the ground that ths 

appellant had not appliead under s. 5, Limitation 

Act. Kuzsoomun NISSA v. Noor Mouammap Att, 1066 

=———S. 10—Money paid monthly to person for 
benefit of another during her minority—Sum becomes 
vested in trust for minor, 

Where a sum of money is paid monthly to a person 
for the benetit of anotuer aurmny her munorivy, the 
sum becomes vested in trust fora specine pus puss, 
within the meaning os. 10, Limiation Act, MUHAS- 
MAD ÉLABEEB ALUM V. ANJUMAN ARA BEGAM Cul, 103 
-S.12—Applications for copy of judgment 

and for copy oJ uecree, if can be Muue separately — 

Aggregate reme spent n getting them, when shalt be 

attowed.» 

A party can saparately apply for copy of the judg- 
menbuna the decree sheer and tue aggieguted 
amount oftime spent in getting the vw Coples 
should be altoweu to him, provided we overlapping 
period is not counted wice over, The Appsilars 
Uourt cannot disallow the time spent 10 taking the 
copy of the decree sheet merely pecuuse he had 
applied or ir during the excenayd time and nout 
during the period uriginally allowed for appealing 
against the order of tue trial Judge. GUL JAMAN v. 
“AR JAN Pesh. VOD 

8. 14—Appiicability of s. W—Piarntf m 
later suit contesting sume masier by way of des ence 
in previous suit—Whether can deduct time. 

in order thats. l4, Limitation Act, may be ap- 
plicable the pluintiff in the later suit must nave poea 
proscouting auoues civil provesdiags, ‘Tus wold ‘pros 
pecating” used in trst paragraph of the section, meang 


1640, LIK 
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that the plaintiff in the later suit must be either the 
plaintiff or applicant in the previous civil proceeding 
which was not entertained by reason of defect of juris- 
diction This position has been made clear by Bxph 
If, Coasequently, the plaintiff ia the later suit ie 
not entitled to deduct time during which he had 
been contesting the same matter by way of defence 
to a petition of objection filed under s. 47, Civil Prv- 
cedure Code. ABDUL SATTAR OHOUDAURY V. ABDUL 
RUSAN Cal. 651 
——— ss. 14, 2(7)—S. 14, applicability of. ; 

Section 14, Limitation Act, is not intended to apply 
where the suit has failed owing to the negligenca 
and laches of the plaintiff and where that cuit was 
not prosecuted in good faith within the meaning of 
s. 2 of the Act. GartsubsL GONESHILAL V. GUMBHIR: 
MULL PANDYA Cal. 111b) 
s. 15—Stay of execution — Order not 

extinguishing rights of parties to apply for 

exevution—S. 15, if applies. i 

An order which stayed the execution ofa deeree 
being merely an order staying the Court aud not, 
putting an end to the rights of either the judgment- 
creditor or the jadgment-debtor to apply for execu- 
tion, will nob come under gs. 15, Limitation Act, 
KADIMOHERJA Ragu v. KONDAPI Ayysparasu Mad. 896 
s. 15 (2)—Scope of. Ses Civil Procedure 














Gode, 1908, s. 80 1090, 
s. 17, sub-s.1. See Decree 337 
ss. 19,4, 3—Acknowledgment beyond period 

of limitation prescribed by schedule—Period 


expiring during Court vacation —Acknowledgment 
made during vacation—Acknowledgment, tf within 


3. 19. 

Section 19, Limitation Act, does not say in 8), 
many words that the acknowledgment of hability 
should be before the expiration of the period pre- 
scribed fora suit in the Schedule. It merely says 
the “period prescribed” for the suit and the expression 
“periud prescribed” should not be limited to the 
period prescribed in the Schedule alone, but the 
expression msans the period prescribed by law, 
i. e. the period prescribed by tha whola body of 
the Limitation Act; in other words, the period 
prescribed by the Schedule read with s. 4 which 
provides that where the period prescribed in Suh, 
t ends on a day on which the Court is closed, the 
suit shall be still within time if it is filed om the 
first day thereafter on which the Gourt re-opened. 
The combined effect of these sections is to extend 
the period prescribed in Sch. I in the speciel cir- 
cumstances contemplated ins. 4. 3 

Uonsequentiy, where the acknowledgment is made 
one day beyond the period of three years from the 
date ot the bond, but the period expired during the 
month when ths Civil Oourts were closed for 
the vacation and the acknowledgment had been made 
before ths date on which the Uourts re-opened, it 
is a valid acknowledgment within s. 19 of the 
Limitation Act. KISHAN Sixeav. SARDAK ALi 

Lah, 650 
s3. 19, 20— Acknowledgment by merigagor— 

When binding on mortgagee. 

Where there 1s an acknowledgment by a morta 
gagor that acknowledgment can only bind a mort- 
gagee who derives _ his title subsequent to the 
acknowledgment, but it cannot bind a mortgages 
who derives title prior to the ackaoowlodgment. 
KAM Sagup v. BHAGWATI PRASAD All. 725 
s. 23, Sch. 1, Art. 120—Wife refusing to 
live with husband—W hether continuing wrong — 
Suit jor restitution of cdnjugdl righta—AFeucla 
appiieqble—-Ht ndu Law--DivorcemQustonrn Jang 
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—First husband living—V alidity of second marriage 

—Presumption—Evidence of divorce. 

The continuing wrong referred to in s. 23, Limi- 
tation Act, includes failure of a wife to retura to her 
husband. 

Consequently, where the husband brings a suit 
for restitution of conjugal rights. within six years 
of the first refusal of the wife to return, it is within 
time under Art. 120. |, 

Held, on facts that although there is normally a 
presumption that a marriage ceremony is valid, the 
presumption cannot exist in a case where there has 
admittedly been a former marriage, where the 
husband of the former marriage is alive, and where 
that husband still claims the defendant to be his 
wife.- In other words the existence of a second 
marriage does not prove that a divorce took place. 

Held,also that even assuming that divorce is 
recognized by the Jain caste, still it is matter out- 
side the ordinary Hindu custom, and one would ex- 
pect better evicence of it than a mere allegation of the 
existence of a deed of divorce which has now been lost. 
Basawanewa BALAPPA v. BALAPPA SHIVAPPA 

- Bom. 628 


8. 24—Time, when runs, 

Section 24, Limitation Act, does not give, as the 
date from which time begins to run, tho date on 
which the plaintiff became aware of the loss, but 
mentions the dateon which the loss actually 
resulted. Tavoy Municiran Committe: v, U Khoo 
Zun Nae Rang. 410 
ss. 26, 27. Szz Easement 764 
Sch. |, Art. 2—Art. 2, applicability. 

The object ofthe Art. 2, Limitation Act, is the 
protection of public officials who, while bona fide 
purporting to act in the exercise of a statutory 
power, have exceeded that power and have committed 
ù tortious act; it resembles in this respect the Eng- 
lish Public Authorities Protection Act. If the act 
complained of is within the terms of the statute, 
no protection is needed, for the plaintiff has suffered 
no legal wrong; the protection is nezded when an 





actionable wrong has been committed and to secure’ 


the protection there must be in the first place a 
bona fide belief by the official that the act com- 
plained. of was justified by the statute, secondly the 
act must have been performed under colour of a 
statutory duty, and thirdly the act must be in itself 
a tort in order to give rise to the causs of action. 
It is against such actions for tort that the statute 
gives protection. The article has no application to 
suits to recover statutory compensation independent- 
ly of any question of tort. SECRETARY OF STATE v. 





Lopna COLLIERY Co., LTD. Pat. 860 
————— Af. 36. Sem Burma Municipal 
Aor, 1898, s. 59 410 
e Art. 47—Art. 47, conditions of 
applicability. 
Article 47, Limitation Act, read with s. 145, Cri- 
minal Procedure Code, showa that the 


article applies only to those cases in which the 
Magistrate has declared one of the parties to be 
entitled to possession until evicted therefrom in due 
course of law or hag restored possession to a party 
founi to have been forcibly and wrongfully dis- 


possessed within tw. months of hie initial order. . 


The policy of the article in ourtailing the period 
of limitation for a suit for possession from the usual 

ariod of twelve years to the shorter period of three 
years clearly seems to ba that when a judicial order 
under the Code of Criminal Procedure has been 
passed by a Magistrate respecting the possession of 
immovable property, then a person bound by the 
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order must bring his suit to recover the property 
comprised in such order within the shorter period. 
Therefore, the essential requirement for the applica- 
tion of the article is the order of the Magistiate in 
respect of possession of the property. When this is 
wanting, Art. 47 will not govern the case. DPARTAB 
BAHADUR SINGH V. JAGATJIT SINGA Oudh 118 
Sch. |, Art. GO—" So payable “` in Art. 60, 

meaning of. 

The words “so payable,” in Art. 60, Limitation 
Act, mean payable on demand. I. S. SEEMA V. R. K. 
BANERJEE Rang. 412 
——— Arts. 60, 66, 113—Fixed depostt— 

Article applicable. 

Where a deposit is for a fixed period, the money 
is payable at the spccified time, viz., at the expry 
of that fixed period and the Article applicable is not 
Art. 60, but either Art. 66 or Art, 115, Limitation 
Act. 1.9. Srema v. R. K. BANERJEE Rang. 412 
—_—— Art. 65. Sse Limitation Act, 

1908, Sch. I, Art. 116 277 
Art.66. Sez Limitation Act, u: 








Sch. I, Art. 60 
— Art. 75— Waiver— Odligee given 
right to whole amount on default in payment of 
any instatment—Whether can waive the benefit of 
it on default and avail himself of it on default 
of subsequent instalment. A 
Where the obligse is given the right to sue for 
the whole amount on the occurrence of default in 
payment of any instaiment, it is opento him to waive 
the benefit of that provision on the occurrence - of 
default in payment of an instalment and yet to avail 
himself of that provision when a similar default 
takes place in the payment of a subsequent mstal- 
ment, JAGAT JIT SINGJ or KAPURTHALA w. MANODAT 
: Oudh 431 

Art. 97. Ser Limitation Act, 1908, 
Sch. I, Art, 116 277 
——art. 113. Sze Limitation Act, re 

z 


—— Arts.116, 65, 97—Lease void on 
ground of lessors not having right to make yrant— 
Right to refund of money paiu—Surt for— 
Limitation—Contract Act (IX of 1872), s. 6). 
Where a lease is void, the lessor having no right 

to make the grant, under s. 65, Contract Act, the 

lessee is entitled tothe return of themoney paid to 
the lessors andthe suit for refund of the money is 
governed by Art. 116, Limitation Act, and not by 

Art. 65 or Art.97. KAJENDRA Narayan Sivca DEO 

v LALMOHAN TRIBENI Put, 277 

— ——Art. 120. ‘ 

Ser Land Acquisition (Mines) Act 1885, s. 5 860 

Sez Pre-emption ` 366 
_—-————Art. 120—Suit for restitution of 
conjugal rights—Article applicable. Suu Limita- 
tion Act, 1908, s. 23 628 
——— Arts. 120, 91, 95—Article of 

limitation applicable to suit to set aside consent 

decree where fraud is not alleged. 

A suit to sep aside a consent decres where fraud 
is not alleged or proved is maintainable and 18 
governed by Art, 120, and not Arts. YL or 9j of 
Limitation Act, Nisaran OJANDRA Saad v. Morini 


Saaqa Cal, S61- 
—————Arts. 120, 142—Susi for 











ee ee 


Sch. I, Art. 60 











declara: 

-tion —No suggestion of plaintiff's dispossession 

Article applicable. 

Where the suit is charly one for declaration of 
the plaintiff's title ant 13 nsither in substanc nor 
in form a suit for possession of immovable proparty 
and there is no suggestion of the plaintif’s dye: 
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possession or discontinuance of possessiou by the 
defendant, it is governed by Art. 120 and Art. 142 
does not apply. PARTAB BAHADUR SING: v. JAGATJIT 
SINGa Oudh 118 
—— — Sch. I, Art.131—Suit to recover manibham 

allowance from xzemindar — Limitation — 

‘Periodically recurring right’, meaning of. 

Asuit against a zemindar to recover an annual 
allowance due to the plaintiff from and out of the 
revenue collection of a village (manibham) is a suit 
to establish a periodically recurring right within 
the meaning of Art. 131 of the Limitation Act and 
is governed by that Article. 

The words‘a suit to establish a periodically re- 
curring right’ are wide enough to include a suit to 
recover arrears, SENTSATTIKALAI PANDIA C.INNA 
THAMBIAR v. K Rama Aryar Mad. 794 
—— ———Art.141—Reversioner’s suit to set 

aside alienation by female — Limitation. 

A suit by areversioner to set aside asale bya 
Hindu female brought within twelve years of her 
death is within time under Art. 141, Limitation 
Act. MAINA v. BHAGWATI PRASAD All. 193 


— — Arts. 142, 144—Possession—Part 
possession, when operates as possession of whole. 
The rule, that acts of possession over a part of 

any immovable property might be evidence of de 

facto possession of the whole, operates with full 
force in favour of rightful owners ; but it should be 
applied with some reservation in favour of a wrong- 
doer, for this reason, among others, that the rightto 
the whole which makes the possession of a part 
equivalent to the possession of the whole and forms 
the connecting link between the whole and the part 
is wanting in the other. The want of that connecting 
link might, however, be supplied by others, such as 
cldés2 connection and interdependence between the 
part actually possessed and the whole of which it 

was claimed to be a part. Durcaram CORAUDHURY V. 

Amrita CHANDRA GOSWAMI Cal. 452 

—Art.144—Time under, when begins 














to run. J 

The starting point of limitation under Art. 144, 
Limitation Act, is the date when the possession of 
the defendant becomes adverse. To apply tbis 
article it must be determined first what was the 
nature and effect of defendant's possession. This 
would depend upon the nature and extent of the 
rights asserted by the overt act or express decla- 
ration ofthe person relyingon it. UPENDRA Nata 
Roy v. JITENDRA Nata KUNDU Osoupuury Cal. 61 
——. Art. 164. See Provincial Small 
Causes Courts Act, 1887, s. 17 470 


Art. 181—Decree directing payment 
of mesne profits — Application for ascertainment 
of mesne profits, whether necessary—Limitation— 
Article applicable. 

, Whatever may bethe view of the other High Courts, 

it is clear that in Madras, where a decree directs 

payment of mesne profits an application for the ascer- 
tainment of mesne profits should be made and such 
an application is governed by Art. 181 of the Limita- 








tion Act. MUNNALURI Rama Rao v. 'TADIKONDA 
SREERAMA-MURTHI Mad. 670 
———- _-—— Art.182. Ses Civil Procedure Code 

1908, O. XXI, r. 50 1011 


Lis pendens. Sze Transfer of Property Act, 1882, 
s. 52 1006 
Lost grant. See Easement 764 
Lower Burma Land and Revenue Act (Il of 
1876), s. 37—Two persons owning land jointly— 
Payment of revenue—Nature of liability~Half 


GENERAL INDEX. 
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Lower Burma Land and Revenue Act—concld.- 


portion of land sold for dues~Share of each, 
nature of. _ f 
Where two persons own a land jointly in equal 
shares, they are jointly and severally liable for the 
revenue due on it, Hence, by whomsoever half the 
revenue due on the land is paid it is paid not in 
respect of the share of the payer but in respect of 
the whole land. What, therefore, is sold by the 
Revenue Authorities in default of half the land re- 
venue due is the half of the joint holding s9 that 
each has a half share in that portion which is sold 
and each has a half share in that portion which 
remains unsold. The nature of the tennre cannot 
be changed by the revenue sale, A. L. A. R. 
Crerryar Freuv. A. K. R.M. M. K. Cuerryar Firat 
Rang. 468 
—_— ss, 45, 46, 47 as amended. See Rangoon 
Municipal Act, 1876, s. 194 
Madras Estates Land Act (I of 1908), s. 111. Sen 
Madras Estates Land Act, 1908, s. 190 | 645 
ss, 130, 111—Ijaradar purchasing land— 
Effect—ljaradar, if acquires occupancy rights— 
Lease expiring — need if prevented from 
inging holding to sale. f 
Wen a dai A purchases the land as he might 
do under the provisions of s. 130, Madras Estates 
Land Act, what happens is that the defaulting 
tenant loses his holding, in which he held an 
occupancy right while the ijaradar acquires, the 
holding but without acquiring the occupancy right, 
Tt cannot be held that merely because the lease 
for the fasli in which the arrears accrued had ex- 
pired he was therefore debarred from bringing the 
holdings to sale. MUHAMMAD GOSUKANI v. MUHAMMAD 
SEKKA MARACAYAR Mad. 645 
ss. 171, 172—Board, whether can revise its 
own orders passed under s. 111. ca 
Generally no Court has got a power of revising 
ite own appellate orders nor has a Court the power 
of review unless specially conferred on it. Analo- 
gies, however, should not be pushed too far. There is 
no warrant for assuming that the Revenue Officer 
andthe Board of Revenue are Courts and that 
“revision” under s. 172 is used in the sense it pos- 
sesses when used in respect of Civil Courts, The 
explanation added tos. 172 by the Amending Act of 
1934 shows that the legislature assumed that the 
Board of Revenue can act in revision even when an 
order under s. 171 has been ae fac by the Revenue 
itself. RAMACAANDRA v, BEERO POLLAI 
EEES Mad. 398 F B 
———-s8. 171,172,173, 174—Order by appellate 
authority, whether can be revised by Board of 
e, 
poon 172 saves only orders of a Oivil Court 
under s. 173. Orders under s. 171 are not saved nor 
are they mentioned specifically as subject to in- 
terference. But s. 174 implies the latter position. 
All decisions on appeal under s. 171 are noted in 





the Record of Rights with which the settlement of 


ord has been incorporated and such note shall be 
considered as part ofthe record. Under s. 172 the 
Board of Revenue may direct the revision ofany 
Record of Rights or any portion thereof. As orders 
under s. 171 form part of such record the. Board of 
Revenue can equally direct the revision of such 
part. RAMACHANDRA v. BEERO Portar Mad, 398 F B 
s. 172—Power under s. 172, how exercised. 

The power of the Board of Revenue under s. 172 
was intended to be exercised by directing a reyision 
in the sense of a re-trial, ¿. e.a re-settlement. But 
even if it settles rent itself, the order is not totally 
without jurisdiction but only reveals an irregularity 


‘igviii 
Madras Estates Land Aot—oontd. 


of procedure. RAMACHANDRA v. BEEROO-POLLAI 
Mad. 398 F B 
——— 5, 173. Sr Specific Relief Act, 1877, 8. ae 
á 3 
—— 8, 173— Right of suit is restricted to attacking 
entry-elating to rent settled or -omitted to be 
settled on ground mentioned in sub-s. 3, cls. (a) to 
(£) of s. 173. 
. - Though sub-s. (1) of s. 173, Madras Estates Land 
Act is general initsterms, sub-s. 3 make it plain 
, that the right of suit to challenge the correctness of 
the rent settled by the Settlement Officer or the 
: Superior Authority in appeal or revision, conferred 
under the section is restricted and limited. The 
. relief is in respect of an entry relating to a rent 
settled or a rent omitted to be settled and the object 
„of the suit is tochallenge the correctness of the 
entry. Sub-section 3 limits, however, the grounds 
on which an entry of a rent ina settlement record or 
-an omission to settle a rent may be attacked, to the 
. grounds mentioned in cls. (a) to (f) of that sub- 
. section. RAMACHANDRA v. BEERO POLLAI 
Mad. 398 F B 
$.173 (4)—Powers of Civil Court -under 
s. 173 (4)... 
`- What the Civil Court is empowered to do in a 
. suit under s. 173 is detailed in sub-s. 4. In cases (a) 
“and (b) if it finds the entry is incorrect it shall 
‘ declare that no rentis: payable or direct that the 
Collector shall fix a fair and equitable rent. The 
. provision is not to be understood as implying a 
_ Choice open to the Court between the two alternatives 
. in every case. In case (b), i. ¢., if it finds thet the 
land isnot liable to the payment or rent, it shall 
„declare that no rent is payable. Likewise in case 
(a) ifit finds that the relation of landholder and 
ratyat does not exist. On the other hand if there 
has been an omission to settle a rent on the ground 
that the relation of landholder and raiyat does not 
_exist and.the Court finds that the ground is wrong 
it shall direct the Collector to fix a fair and equitable 
. rent because in respect of the’ land there hes 
_ been no settlement of rent at all, Case (c) covers cases 
where the fair and equitable rentis noted but the 
land is entered as not liable to payment of rent In 
such a case if the Court finds against the rent-free 
‘nature of the land, it shall declare that the land 
‘is liable to rent. Cases(d) and (e) relate torent or 
‘yate of rent fixed on a basis which the Court finds 
to be incorrect. Insuch cases there is no need to 
-direct the Revenue Authorities to settle the rent 
„again, nor is there aneed for the Court to re-open 
the settlement iu its entirety. The Court has only 
to decidé what the entry shall be having regard to 
the finding on the particular matter. The Revenue 
.Officer'séttles the rent on certain data and the Court 
finds one or more of such data is wrong in fact and 
makes the necessary consequential alteration. The 
entry mentioned the latter part of the sub-s. 4has 
been sometimes assumed to refer to the entry under 
. s. 165 and the assumption has led to confusing re- 
sults, But the assumption is unwarranted, Accord- 
ing to established rules of statutory construction the 
entry in the latter part of the sub-section must refer 
to the entry in the opening part of the sub-section 
and that isthe’ entry relating to the rent. RAMA- 
OHANDRA v. BERRO POLLAI Mad. 398 F B 
ss. 179, 172—“Settled” in s. 179, whether 
means "“re-settled". 
The word "settled" in s. 179 means “re-settled” with 
reference to 93. 172. RaMACHANDRA v. BEERO POLLAI 
: A Mad. 398 F B 
v= $,189—Suit to declare invalid sale held 
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“A and B 


f1986 


Madras Estates Land Act—coneld, 


for arrears of rent—Jurisdiction. of Civil Court— 

Sale by person without authority—V alidity. 

Section 189 of the Madras Estates Land Act 
only precludes Civil Courts from taking cognisance 
of any dispute or matter in respect of which a 
suit or application of the nature specified in Parts 
of the Schedule to that Act can be 
brought or made. Parts A and B do not include 
a suit or application to set aside a sale held for 
arrears of rent and the Civil Courts have, there- 
fore, jurisdiction to decide whether a certain sale 
held under the Act for arrears of rent is valid -or 
otherwise. 

If as a matter of fact a sale was held by a 
person who had no authority to hold it, the sale is 
invalid, even though it was held under the Madras 
Estates Land Act. In re M. Scaparan THEVAR AVERGAL 

Mad. 973 
Madras Hereditary Village Offices Act (Ill of 

1895), 88.13 (1), 21—Suit to declare cancellation 

of registration as karnam illegal and for recovery 

of office of karnam—Jurisdiction of Civil Courts, 

Where the plaintif who had been registered asa 
karnam of a village but whose registration as karnam 
wag subsequently cancelled by the Board of Revenue 
instituted a suit against the Secretary of State for 
India and the person who was appointed karnam 
in his place fora declaration that tne proceedings 
of the Board of Revenue cancelling the registration 
of the petitioner were illegal and ultra vires and also 
fora direction on the second defendant to re-deliver 
the office of karnam to the plaintiff : 

Held, that the suit was one in respect of a claim 
to succeed to the office of karnam within the meaning 
of s. 21 of the Madras Hereditary Village Offices Act 
of 1895 and the Civil Court had no jurisdiction to 
entertain the suit. DIDUGU KAILASAPATHI V, SECRETARY 
or Stars FOR INDIA IN COUNCIL Mad. 898 


MadrasImpartible Estates Act (il of 1904), 
$3.4, 7. See Contract Act, 1872, s. 2 697 
Malabar Law—Karnavan—Suit for removal— 


Appointment of ad interim Receiver—Per- 
missibility—Suit for removal of karnavan 
appointed by karar—Maintainability—Quere, 

In a suit for removal of a karnavan the Court has 
power to appoint anadinterim Receiver as manager 
pending disposal ofthe suit though it is not per- 
missible to appoint a permanent Receiver from out- 
side forthe management of the properties of a Mala- 
bar tarwad. 

This power should, however, be exercised only 
where the circumstances clearly not only justify but 
algo require it as being the only means of protect- 
ing the rights of the junior members of the tarwad. 
Mere charges of mismanagement and fraud would 
not be sufficient. They must be established prima 
facie before the appointment of an ad interim Re- 
ceiver is made. 

Quaere.— Whether a manager appointed by a 
family karar who is not also the de jure karnavan 
can be removed from office by the Court. KoZEIkOT 
Purarya KOVILAGATA PATINSAREKETTU TAVAZHIYIL 
KUTTIMBATTI THAMBURATTI'S SON MANAVEDAN v. P. K. 
MANAVEDAN Mad. 857 


Maliclous prosecutlon—Essentials for suit. 

In order to succeed in a case of malicious 
prosecution the plaintiff has to prove : (a) That he 
was innocent and his innocence was pronounced by 
a tribunal; (b) that there was a want of reasonable 
or probable cause for the prosecution ; and (e) that 
the proceedings were initiated by a malicious spirit, 
that is, from indirect or improper motives and not 


gg 
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Malicious prosecution—concld, 
, in furtherance of justice, RUGANATH KEWAJI v. TEJA 


Sind 1074 
Evidence of malice, nature of. 

Malice should not be taken as is generally under- 
. stood in the ordinary parlance as ill-will, hatred or 

spite but any indirect or improper motives, though 
these may be wholly unconnected with any un- 
charitable feelings. Any. motiva other than the 
. motive of simply instituting a prosecution for the 
purpose of bringing a person to justice js a mali- 
cious motive onthe part of the person who acts in that 
‘way. The existence of malice is purely a question 
of fact for the jury and the absence of a reasonable 
and probable cause is not of itself sufficient evidence 
of malice. RUGANATH KEWAJI v, TEJA Sind 1074 
—Malice shouldbe ‘proved independently. 

Malice should be independently proved and can- 
not be inferred merely from the absence of probable 
and reasonable cause. Rugunata KEWAJI v. TEJA 

Sind 1074 
Prosecution by Police—No statutory bar to 

_ Claim for malicious prosecution against real 
`~ complainant. 

. There is no statutory provision in either the Cri- 
minal or the Civil Procedure Code, which warrants 
that in every case, where thera is not a private pro- 
secution, a suit for damages for malicious prosecu- 
tion would not lie. The question inall such cases 
is who is the real prosecutor and with what inten- 
‘tion the prosecution was started. It makes little 
ditference whether the prosecution was by a private 
party or by the Police, the question is who set the 
machinery oflaw in motion and with what object. 

If the complainant does not go beyond giving what 
he believes to be correct information to the Police 
and the Police without fursher interference on his 
part (except giving such honest assistance as they 
may require), think fit to prosecute, it would be 
improper to make him responsible in damages for 
the failure of the prosecution. But if the charge is 
false to the knowledge of the complainant, if he 
misleads the Police by bringing suborned, witnesses 

. to support it, ifhe influences the Police to assist 
him in sending an innocent man for trial before the 
Magistrate—it would be equally improper toallow 
him to escape liability because the prosecution has 

-not technically been conducted by: him. RUuGHNATH 
Kewast v TEJA Sind 1074 

Suit for damages— Acquittal of plaintif— 

Plaintiff's suit—Court finding that defendant's 

case might be equally true or equally false — 

Held, it was not shown that defendant had no 

reasonable and probable cause. 

Where after the defendant's complaint against the 
plaintiff was dismissed, the latter sued for damages 
for malicious prosecution, and on the evidence the 
.High Court came to the conclusion that it may 
bethat the case was false, but onthe other hand it 
may equally well be that the case was true: 

Held, that inthe circumstances, it could not be 
said that it bas been positively shown that the 
defendant had no reasonable and probable cause 
for making the complaint, and the suit must there- 
fore be dismissed. PANNAR v, KHUNNU All. 669 

Suit for damages—Onus of proof—Nature of 
roof to be adduced by plaintiff. 

n casee of malicious prosecution 
the plaintiff to establish affirmatively, 
the prosecution was brought without reasonable and 
probable cause. If the plaintiff fails to establish 
-this the case must be dismissed even if no evidence 
is called on behalf of the defendants. BaspEo v. 
Bbyama CHARAN All, 184 (b) 





it is always for 
inter alia, that 
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Marrled Women's Property Act (Ill of 1874), 
8S..6—Insurance policy—Policy payable ‘to the 
person or persons legally entitled thereto'—Object 
of Policy stated to be ‘for maintenance of the 
family’—Policy amount—Whether liable for debts 
of assured—Creation of Trust under Married 
Women's Property Act—Necessary conditions. 


For a trust to arise under s. 6 of the Married 
Women's Property Act it must appear on the face of 
the policy that it was effected for the benefit of tha 
wife, or the wife and children, or any of them. For 
whatever purpose the policy may be governed by the 
terms of the application that preceded it, for the 
purpose of the Married Women's Property Act, the 
only document that can be looked at is the policy, 

Where a policy was payable “to the person 
or persons legally entitled thereto:” 

Held, that it did not fulfil the requirements of s. 6, 
Married Women's Property Act, and was rot sufti- 


“ cient to create a trust for the benefit of the assured'g 


wife and children. } 
Held, further, that the facts that in the application 
for the issue of the policy the object was stated to be 


‘for the maintenance of the family’, was also not 


sufficient to create a trust under s, 6 inasmuch asthe 
word ‘family’ is much wider than wife and children 
who alone come under the section and can be the 
proper objects of the trust and inasmuch as only the 


policy can be looked into for the purpose of 
s. 6 Kancnerta KRISHNAMURTHY v. TADOKONDA 
ANJAYYA Mad, 465 
Master and servant. See Rangoon Municipal 

Act, 1876, s. 194 48 


Mesne profits— Agreement to sell to plaintiff earnest 
money paid—Subsequent sale to defendant —Suit 
for specific performance against defendant and 
vendor—Decree in favour of plaintiff— Subsequent 
suit against defendant for mesne profits—Whether 
should be decreed, 


The plaintifis had acontract for the purchase of 
certain land belonging to a certain person and in 
spite of the existence of that contract andthe pay- 
ment of earnest money that person subsequently cold 
the land tothe defendant. The plaintiffs brought a 
suit for specific performance of their contract, and 
in that suit they made both the vendor and the de- 
fendant parties. They obtained a decree for specific 
performance and got posszssion of the prep2rty. 
They subsequently sued the defendant for mesne 
profits : 

Held, that it could not be said the defendant's 
occupation of the land was in any way wrongful, 
since, until the plaintiffs became the actual owners 
of it by the execution of a formal conveyance, vendor 
remained the owner and was entitled to convey the 
land tothe defendant and the defendant was thus 
entitled to regard himself az the full owner. Mesne 
profits were, therefore, inadmissibls. Though the 
defendant had notice of tne prior contract of sale 
in favour of the plaintiffs, this did not aficct the 
question and the plaintiffs were not entitled to 
damages even. NARS ,INGAPPA PARASAPPA CHAYAN v. 
TIPPPANNA BHIMJEPPA SANTANAVAR Bom.-152 


Deposit of purchase money—Vendee 
retaining possession—Liability for mesne profits, 
A pre-emptor becomes entitled to possession of the 

pre-empted property immediately on depositing the 
purchase money, and the vendee retaining possession 
after that event must be considered to bein wrong- 
ful possession and liable to pay mense profits to the 
pre-emptor, JANG BAHADUR SINGH v, BASDEO SINGH 

| i All, 248 


nee 


ix? 

Minor—Guardian—Appointment of— Party ap- 
pointed guardian, on compromise between parties 
to suit—Whether proper. : 

Though that the Court is not entitled to appoint a 
guardian on the compromise of the parties but that 
it should independently decide what is bestin the 
interest of the minor as 2 broad proposition is 
correct, still where a party, to the compromise 
agrees to the anpuintment of the other party to it, 
as a guardian, it is not open to him to appeal 
against the order of appointment in terms of the 
compromise, specially when that other party has 
performed his part of the compromise by with- 
drawing the suit, which he may find it difficult to 
have it restored, in case the order of appointment 
of guardian in terms of the compromise is set 
Lah. 420 


„aside. SATTAN v SAIDAN 
Mortgage. 
Ses Civil Procedure Code, 1999, O. XXXIV, r.1 
445 


Ser Transfer of Property Act, 1832. s. 83 1098 
Consideration. Ses Dekkhan Agriculturists 
Relief Act, 1879 148 
Integrity of, when broken. See Transfer of 
Property Act, 1882, s. 60 613 
_ Invalid transaction — Ratification by pay- 
ment of interest —Validity of ratification. 

There can be no ratification of invalid transac- 
tion when the person performing the supposed act 
of ratification, e. g., payment of intereson invalid 
mortgage-deed had been kept by the conduct of the 
party in whose favour it was made unaware of ths 
invalidity of the first transaction and had not at 
tha time of the supposed ratification the means of 
forming an independent judgment. Rasa MOHAN 
Mancoaa v. NISAR AHMAD KHAN Oudh 945 
Mortgage by deposit of title deeds—Recetver 

appointed—Preliminary and final decrees—Erecu- 

tion stayed till decision of another suit—~Right of 
mortgagee to withdraw collections made by Receiver. 

A mortgage by deposit of title deeds has all ths 
incidents of a simple mortgage. Where in a suit on 
a mortgage by deposit of title deeds, a Recziver is 
appointed, and preliminary and final decrees are 
pass2d but the suit is stayed pending decision of 
another suit, the mortgagee js entitled to receive the 
money collected by the Receiver jf a personal dec- 
ree is not barred and he will bring the money into 
account and give the defendants credit for this 
amount when the accounts are finally balanced. S R. 
M.M ©. T.M. CaETTYAR Firu v. R.M. MS. T. 
Vyaravay CuETTIAR Rang. 751 (b) 

Personal covenant, nature of. 

The personal covenant does not run with the 
land, andno personal decree can be passed against a 
purchaser of the equity of redemption. Boota v. 
Gur PRASAD Oudh 817 
Priority—Held, that previous equitable mort- 
gage ceased and subsequent legal mortgage was 
subsequent in time to the charge of the plaintiff but 


charge could not take priority in absence of notice 

to mortgagee. 

A document was described as a zamanatnama or 
security bond and not a rahnnama or a mortgage- 
deed; it was not stamped as a mortgage-deed; there 
were no words in the pody of the deed from which 
it may be inferred that there was transfer of an 
interest in the house by the executants to the 
plaintifs. It waa merely recited that ths executants 
were in need of Rs. 5,00) for carrying on their busi- 
ness, that they had entered into an agreement with 
the plaiatifis for an advance of the sum of Rs. 5,000 
for this purpose, which would be paid by means of 

_hundis drawn by the executants on the plaintifis’ 
firm, from time to time, and taat till the discharge 
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Mortgage—contd. 


of these hundis the house in question would remain 
security with the plaintiffs. Tt was also stated that 
the house was free from any charge or encumbrance, 
and that until re-payment in full of the amount 
which might be advanced by the plaintiffs, the 
executants would not have the right to alienate the 
property in any way, and that if it was discovered 
that the house was already encumbered or in 
contravention of the stipulation to the contrary, the 
executants alienated the house they would be Hable 
criminally and such alienation would be invalid: 
Held, that the docpment merely created a ‘charge’ 
in favonr of the plaintiffs, and not a mortgage. 
On May 22, 1926, defendants Nos. 1 and 2 
executed a deed in favour of the plaintifis, stating 
that they had agreed to raise a loan to the extent of 
Rs, 5,000 from the latter, that the said amount 
would be taken by means of hundis drawn by them 


on the plaintiffs from time to time and that a 
certain house, belonging to these defendants 
was to remain security for repayment of the loan, 


This deed was registered on June 1, 1926, On 
March 28, 1929, the plaintiffs instituted a suit 
for recovery of Rs. 4,900 alleged to be due on 
two hundis drawn by defendants Nos. 1 ani 2 on 
April 3 and 20, 1928, in pursuance of the above 
arrangement, and prayed tha‘ the same be realized 
by sale of the house above-mantionad. The defendants 
impleaded were defendants Nos.1 and 2 and the 
defendant No. 3 who claimed to bea mortgagee of 
the same house, but whose priority was denied by the 
plaintiffs. The Bank resisted ths suit on the plea (1) 
that the house in question had been “equitably mort- 
gaged” by defendants Nos. 1 and 2 with the Bank on 
January 28, 1926, i e, about four months before 
the transaction with the plaintiffs, and (2) that ths 
legal mortgage for Rs. 4,000 had been created on 
the house by defendants Nos. 1 and 2 in favour of 
the Bank by a formal deed executed and registered 
on April 27, 1928, and that apart from the 
equitable mortgage above-mentioned, this legal 
mortgage hed priority over the transaction relied 
on by the plaintiffs which created merely a charge 
and not a mortgage on the house as alleged by the 
plaintifs: 

Held, after examination of Bank’s accounts that 
the equitable mortgage, even jf it was validly 
created on January 28, 1926, had cgased to exist 
on April 27, 1928, when a regular mortgage-deed 
was effected by defendants Nos. 1 and 2 in favour 
of the Bank and in this view of the case, no question 
of the merger of the “equitable” into the “legal” 
mortgage arose. Jonsequently, the Bank could not 
rely upon the alleged equitable mortgage as giving 
it priority over the plaintifis’ transaction. 

Held, however, that the plaintiffs’ transaction 
merely created a “charge” and. it could not take 
priority in the absence of its notice to the Bank. 

Quere —Whether the document which does not 
merely contain a recital of a completed past 
transaction, but is executed contemporaneously 
with the taking of the money and the deposit of 
the title-deeds, and is the sole repository of the 
terms of the contract between the parties is 
inadmissible in evidence without registration. VIR 
Baan v. SALIG RAM Lah. 381 
Property in possession of Deputy Commis- 

sioner—Part released—Part still in his possession 

—Judgmeni-debtor, if can create further charge 

on part released without his permission—Equitable 

relief on valid mortgage, when granted. 

So long asthe Deputy Commissioner is in posses- 
sion of some villages of the estate even after tHe 
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releass of others from attachment, the judgment-deb- 
tor cannot execute the deed of further charge on ths 
released property without tha permissicn of the 
Deputy Commissioner, and where no such permission 
is obtained, the deed as a mortgage is void. But 
in view of special circumstances, the Court granted 
equitable relief to the plaintiff, 4 e., descendants of the 
mortgagee). RAJA Monan MANUCHA v. NISAR AHMAD 
Kuan — Oudh 945 
Redemption— Mortgage by tenant—Land- 

lord purchasing holding in execution of rent decree 

—Notice to annul encumbrance—Suit by mortgagee 

to preserve his mortgagee rights—Compromise decree 

affirming rights— Subsequent purchase of holding 
by mortgagee — Equity of redemption sold— 

Purchaser's suit to redeem— Maintainability of. 

On the mortgagee of a tenant making defaults in 
payment of rent, the landlord brought the holding 
to sale in execution of a 1ent decree and purchased 
it and took possegsicn through the Court and serv- 
ed a notice upon the mortgagee under s. 167, Bengal 
Tenancy Act, to annul the encumbrance, There- 
upon the mortgagee brought his suit of 1913, to hare 
his moitgage right declared and for other reliefs. 
In this suitthe mortgagor was joined asa party 
defendant. Hedid not put inan appearance, and 
the suit ended in, a compromise between the land- 
lord and the mortgagee, according to which the 
mortgagee’s rights as such were preserved and the 
equity of redemption was passed to the mortgagor's 
uncle who was separate from him. The suit of 
1913 was brought in order to undo the sale that 
had been held in execution of the landlord's rent 
decree. Subsequently the holding was 1¢e-purchased 
by the original mortgagee in 1914 and in 1929 on 
the mortgagor selling his equity of redemption, the 
purchaser filed a suit for redemption: 

Held, that when once the sale in execution of the 
rent decree took place, in the absence of fraud the 
Tight or interest which the tenant had in the prop- 
erty, that istosay, his right to redeem wag extin- 
guished. If it was extinguished, then the plaintiff, 
who claims his right to redeem by reason of the 
purchase in 1929, had no euchright. In the absence 
of any finding of fraud, the 1ent sale stood and the 
plaintiff had no ight to redeem. GAURI SscANKER 
Sanu v. SAEOTAHAL GIR ; 
— Rent-note — Possession transferred and 
re-transferred—Suit for ejectment—Burden of 








proof. 
~ Where the recitais ina mortgage deed state that 
possession was transferred and there is clear admis- 
mission of re-transfeience of possession from the 
appellant to therespondent, the burden lies on him 
in a sutt for ejectment by the appellant, to show that 
the recitals are incorrect. Nasipan v. Moaammapd 





BAYED Nag. 557 
Rights of mortgagee—Covenant in mortgage- 
deed that mortgagor would not lease property 


during mortgage—Property given on permanent 

lease —Lessee, if can sue mortgagee for injunction 

restraining them from rendering property less 
valuable. 

If the mortgagor grants a permanent lease after 
the mortgage or a lease not inthe usual course of 
management the terms and conditions of the same 
are not binding on the mortgagor and the mortgagee 
can take steps to turn out the lessee. Where there 
is a covenant by the mortgagor not to grant a 
lease during the subsistence of the mortgags and if 
a lease is granted by th3 mortgagor in violation of 
those covenants the mortgagee can ignore the lease 
by Putting an end to tha lessee's possession. But 
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the question is that if such a lease is granted, has 
the lessee a right to redeem. As between the mort- 
gagor and himself, it is valid lease, and th: lessee 
has the undoubted right to redeem. The lessee 
therefore, having the right to redeem is entitled to 
see that his equity of redemption is mot rendered 
less valuable by any act on the part of the mortgagee. 
If he has got the right to redeem he has got the 
right torestrain the waste onthe part of the mort- 
gagee. On these principles, the suit for an injunction 
restraining the mortgagee is maintinable by the 


lessee. Basanta Kumar Das v. ADARMANI GUPTA 
Cal. 241 
———-Right of mortgagee — Mortgage of tank— 


Excavation by mortgagee by removing silt, how 

far a prudent act of management. 

An act on the part of the mortgagees to remove 
the silt of the tanks the subject-matter of the mort- 
gage orto re-excavate them, provided th: area of 
the tank is not extended would ba regarded inlaw 
as a ‘prudent act of management. BASANTA Kumar 
Das v. ADARMANI GUPTA Cal. 241 

Right to recover principal personally, exiin- 
guished—Right to recover interest, whether also 
extinguished. = 

When the right of the mortgagz:e to recover ths 
principal amount of the mortgage from the mortgag- 
or personally has been extinguished on account of 
its being barred by time, his right to recover in- 
terest for six years prior to the institution of the 
suit peisonally from the mortgagor is also extingui- 
shed; in other words, if the right to recover ths 
principal personally from the mortgagor is extingui- 
shed, the right to recover interest personally against 
the mortgagor should be held also to be extinguish- 
ed. P.umMaNn MAL v GHIRANJI Lan Lah. 714 


———-Undue influence— Pleader in charge of 
litigation of judgment-debtor—Property under at- 
tachment— Pleader inducing release, by taking 
property by mortgage in sons name—Mortgage, 
validity of. 

Where the Counsel for the judgment-debicr takes the 
land of the judgment-debtor by mortgag; in the name 
of hig only son, in order toenable the judgment- 
debtor to relieve the properiy from attachment by 
paying off the decretal amount, itis incumbent upon 
the plaintiffs, who are the grandsons, of the Counsel 
of the judgment-debtor to prove the utmost good faith 
(“uber rima fides’) on the part of the judgment-debtor 8 
lawyer in persuading hisclient to execute the mort- 
gage-deed. RAJA Mouan MANUG. A v. Nisar AMAD 
Kuan Oudh 945 

Unpaid balance of mortgage consideration, 
if can be attached in execution of decree against 
mortgagor—Hxecution—Contract~—Specific perfor- 
mance. 

Where money promiscdasa loan by a mortgagee 
is not advanced in full, the mortgagor is only entitled 
to recover, if anything, damages for non-payment 
of the balance : he cannot sue for specific performance 
of the agreement to lend thefull sum promised, and 
the non-payment ofa portionof the loan does not 
constitute a debt which can be the subject of attach- 
ment and sale under the Code of Civil Procedure, 
SEWA SINGa v. MILKHA BING. Lah. 582 


Motor Vehicles Act(VIil of 1914), s. 8—“ Upon 
demand” in s. 8, meaning of. 

The words ‘upon demand in s. 8 of the Motor 
imperative that 
brooks no delay. Narasayya v. Emperor Nag, 351 
—s8. 8, 16—Driver not producing licence 
when asked but producing it after very little delay 
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—Licence kept in 

offence. 

Where, therefore, 2 motor driver on being asked 
by a Policeman to produce his driving licance refus- 
ed to do so saying that ıt was kept in the box 
under the rear seat, and that as ladies were in the 
car he could not ask them to descend at that spot, 
but later on after the ladies got down, the licence 
was shown to a Sub-Inspector : 

Held, that there was a breach of the rule and con- 
viction under s. 8 read with s. 16 was justifiable 
but prosecution might have been waived, in view of 
the driver's dilemma and his production of the 
licence after very little delay. But, on the other 
hand, the driver was to blame for keeping the licence 
in an inaccessible place, and there was no doubt that 
he was technically guilty of the offence. NARASAYYA 
v. EMPEROR Nag. 351 
Muhammadan Law—Dower—Dower deed duly 

executed giving out field to wife though husband 

not entitled to it wholly—Wife's right of possession 

—Bjfect of decree on others entitled to field. 

The dower was duly executed and both Courts 
considered it genuine, and init the husband gave 
to his wife a particular field: 

Held, that the immediate result wag that the wife 
was entitled to the possession of that field ag against 
the hisband though, of course, if he himself was not 
entitled to possession those who were entitled would 
not be affected by ths decres which would have no 
effect upon the rights of persons who were not par- 
ties to the suit. GULBARO V. AKBAR KHALID 

Pesh. 829 
— Widow in permissive occupation— 

Widow, if can retain possession until dower is paid. 

Where the widow is not in proprietaiy posses- 
sion but merely in permissive possession, the rule 
of Muhammadan Law that she has a right to retain 
possession until payment of her dower debt does not 
apply. SampaTiaA BIBI v. MIR MALBOOB ALI All. 290 
-———— Widow in possession of property given 

in lieu of dower—Right to remain in possession 

extent of —Creditor of husband, when can oust her. 

Where a Muhammadan widow is in possession 
of the property which has been given to her by her 
husband in lieu of her dower, she is entitled to 
remain in possession tillher dower-debt is 
paid and a creditor of her husband can ouly oust 
herif he can show thatthe transaction was 
fraudulent and was made with a view to defeat or 
delay his creditors. Kuisum BIBI v. SaliM SUNDER 

All, 515 
Gift—Delivery of possession— Essentials of 

—Mode of delivery required—Donor not exercising 

any act of ownership after deed—Mere fact of 

mutation not being effectedWhether affects the 
case, 

Under Muhammadan Law all that is required 
as regards delivery of possession in cases of gift 
is that the donor should clearly divest himselt of 
his ownership in the subject-matter of the gift and 
should deliver such possession as the subject-matter 
of the gift admits of, Where a house is in actual 
occupation of the donor and the donee, who are 
Yelated as father-in-law and daughter-in-law, and 
the donor declares, in unequivocal language, that 
he has divested himself of ownership of half of it, 
retaining the other half and authorised the donee 
to take possession, the character of the donee’s pos- 
session, which already existed, is altered, and for 
all formal purposes the gift must beconsidered to 
have been perfected by such delivery of possession 
pe was feasible inthe ojrcwnstances. Where the 
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donor does not exercise any act of ‘ownership after 
executing the deed of gift andthe donor who re- 
tained „ownership of half the house remains in joint 
possession with the donee, the latter being in pos- 
session precisely in the same manner as the donor 
in respect of her half of the-house. The mere fact 
that the donor did not have mutation of names 
effected .in the Municipal registers does not affect the 
case. Firm BALDEO PRASAD-BALGOVIND v, SHUBRATAN 
All. 720 
——-Glft—Oral gift by husband to wife— 

Validity—Gift for dower-debt—Preference over 

other creditors—Gift, if rendered invalid—Transfer 

of Property Act (IV of 1882), s 53. 

Under Muhammadan Law ahusband can make a 
valid oral gift in favour of his wife inlieu of her 
dower and there is no reason for exc!uding such a 
gift from the provisions of Chap. VII, Transfer 
of Property Act, 

A dower debt ranks with other debts when it is a 
genuine gift by a husband to his wife in lieu of 
dower. Jt is not rendered fraudulent by the 
mere fact that he gives preference to it over debts 
due to his other creditors, as where the effect of a 
transfer is to defeat not all but some only of the 
creditors, s. 53, Transfer of Property Act, has no 
application. KULSUM BIBI v. Baram, SUNDER DAL 

All, 515 
——— Rule of Muhammadan Law prevails.: 
The Courtsin deciding as to whether or not a 
particular transaction is a gift according to 
Muhammadan Law, would look not to the provisions 
of s. 122, Transfer of Property Act, butto the rule 
of Muhammadan Law, onthe point. Thatis to say, 
that they will consider whether the transaction isa 
valid gift according to Muhammadan Law, and if it 
is so, then, it will be treated as a gift, the provision 
of s, 122, Transfer of Property Act notwithstanding. 
KULSUM Brsrv, SHIAM SUNDER LAL All, 515 
—-—— when complete. 

According to the Muhammadan Law, an oral gift is 
complete as svon as a declaration of gift by the donor, 
acceptance by the donee and delivery of possession 
is given by the donor to the donee. When these 
essential conditions are complied with, the, gift 
becomes perfectly valid and if a written deed is 
executed afterwards, the deed may not be admis- 
sible in evidence for want of registration; but the 
oral gift would be valid notwithstanding, Kuusum 
BIBI v. Salam SUNDER LAL All. 515 

Legitimacy — Presumption of— Marriage 
proved—Presumption, if can be drawn. 

There is no authority for the proposition that there 
would be no presumption under the Muhammadan 
Law of legitimacy if the marriage were proved. 
SampaTia BIBI v. Mir MAHBOOB ALI All. 290 
—— — Marriage — Essentials of marriage —No 

evidence as to proposal and acceptance— Marriage, 

af legally provedto have taken place. 

The legal essentials for a Muhammadan marriage 
are that there should be proposal made by or on 
behalf of one of the parties to the marriage and an 
acceptance of the proposal by or on behalf of the 
other, in the presence and hearing of two male or 
one male and two female witnesses, who must be 
sane and adult Muhammadans. The proposal and 
acceptance must both be expressed at one meeting; 
a proposal made at one meeting andan acceptance 
made at anvther meeting do not constitute a valid 
marriage. Neither writing nor any i1eligious ceremony 
is essential. Where there is no evidence as to any 
proposal having been made at the meeting or any 
acceptance of such proposal having heen given on 
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behalf cf the bride a valid marriage cannot be 
said to have been legally proved to have taken plac. 
Joca Bist». MESEL S3AIKH Cal. 957 
Marrlage— Minor — Mother giving minor 
daughter in marriage in presence of first cousin— 

Marriage, whether void ‘or invalid—Injunction 

against consummation of marriage—Whether can 

be granted. $ 

Where inthe presence of her first cousin a minor 
girl is given in marriage by her mother, such a 
marriage would be invalid according to the 
Muhammadan Law, butit is not void. Itis invalid 
in this sense that on attaining puberty the wife has 
a right to repudiate the marriage, in other words, 
she is entitled to exercise her option of puberty. 
To grant a declaration that the marriage is invalid 
may create complications for the future. But it is 
necessary to grant an injunction against husband 
and the mother of the girl, restraining them from 
consummating the marriage with the husband till 
sbe has had an opportunity to exercise or not to 
exercise her option of puberty. MUHAMMAD S ARIF 
v. Kauna Bak. sa Lah. 713 (a) 
— Ratification—Effect—Marriage not 

valid ab initio—W hether can be cured by ratifica- 

tion. 

Where it is proved that the marriage of a 
minor Muhammadan girl has been consummated 
and shə has continued to live with her husband 
after attainment of puberty, this ratification will 
cure any lack of consent onthe part of the legal 
guardian. But it cannot cure a marriage which wis 
not valid ab initio. Joga BIBI v MESEL Saatka 

Cal. 957 
Will—Khoja of [Shiah Ishna Ashari sect— 

Whether can dispose of whole property by will. 

A khoja of Shiah {shna Ashari sect can dispose 
his whole property by a testamentary disposition. 
FIDAHUSEIN PIRMAEROMEDALLI v. BAI MoNGHIBAI 5 


= ; Bom. 53 
Negotiable Instruments Act (XXVI of 1881), 

88, 46, 50—Delivery of instrument to endorsee 
for specific purpose only—Property, whether passes 
to endorsee—Hndorsement containing no explicit 
words limiting right of endorsee—Evidence to 
show thatit was only conditional endorsement for 
specific purpose, if con be given. 

Though the endorsement of a negotiable instrument 
and delivery transfers to the endorsea the property 
therein, yet if the instrument is delivered con- 
ditionally or for a special purposs only, and not 
for the purpose of transferring absolutely the pro- 
perty therein, the property does not pass to the 
endorsee. The endorser may explicitly limit the 
Tight of the endorsee by express words, and further, 
if he does not do so, he may lead evidence to 
show thathe did limit the rightat the time of 
delivery, and that it was really a conditional 
endorsement for a specific purpose only, namely, that 
of collection. Fazu-1-Hussatn-Kuatk MOHAMMAD v. 
Tas MOHAMMAD KHAN Peshk. 833 
-—-— 8, .64—Presentment, necessity of—Onus is on 

plaintiff to show that’ other party suffered no 

damage from non-presentment. 

A promissory note must be presented unless it is 
not payable at a specified place. Presentment is the 
cause of action ina suit babed upon such an in- 
strument. It is for the plaintiffs to prove that the 
other party suffered no damages from non-present- 
ment. ARJAN SINGH v. MAQBUL AHMAD Lah. 1033 
N-W. F. P. Law and Justice Regulation (VII 

of 1901!,8 28. Sze Trausfer of Property Act, 

1882, s. 53 153 
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Oaths Act (X of 1873), 88.11, 8—Agreemeni— 
Defendant agreeing toabide by statement of 
plaintiff —Defendant, whether bound by it. , 
Where a defendant agrees apart for ths provisions 

of Oaths Act, to abide by the statement of thə 

plaintiff, regarding whether consideration was paid 
by the plaintiff tothe defendant, the defendant is 
bound by the agreement. BISBUNATA SINGA v. JAMUNA 

Das Oudh 1116 


Oudh Civil Rules, r. 268, Expl, Ser Appeal 
684 


Oudh Laws Act (XVIII of 1876), ss.8,9, cl. (1) 
—“ Sub-Division” in s. 8, meaning and construction 
of —Held, that plaintiff was co-sharer ani had 
preferential right to pre-emopt. 

The word ‘Sub-Divigion’ ins. 8, Oudh Laws Act, 
includes a part made by division ofa town or city 
and is not confinsd to a part made by division of a 
part ofa city into smaller parts, and the word 
‘Sub-Division’ in s. 9 has always been construed as 
meaning not only a part made by division of a part 
of a mahal but alsoa part made by division of a 
mahal. 

Held, on evidenca, that the plaintiff was a co- 
sharer with the vendor in the under-proprietary 
tenure and hada preferential right of pre-emption 
under cl. (1) of. 9 of the Oudh Laws Act, a3 
against the vendes who had n> share therein. KALI 
DIN PANDEY v. MANESAWAR PRASAD Oudh 827 


Oudh Rent Act (XXII of 1886, s. 108 (15) SEE 
o-sharer 975 
——— S. 108, cl 16—Pukhtedari village —Suit by 
lambardar for arrears of pukhtedari rent payable 
by under-proprietor co-sharers—Whether cognizable 
by Revenue Court—'Lambardar', definition of, if 
confined to superior proprietor—U. P. Land Revenue 

Act (III of 1901), 8. 4, cl. 3. 

There is nothing in the terms of the definition of lant 
bardar’ ins. 4, cl. 3 of the U.P. Land Revenue Act, to 
confine its application to a superior proprietor, In the 
cas} of an under-proprietary or pukhtedari mahal, 
where all the co-sharers are under-proprietors or 
pukhtedars, the lambardar must be an under-prop- 
rietor or pukhtedar. Suits under cl. (16), s. 108, 
Oudh Rent Act, are not confined to suits for arrears 
of Government revenue payable through the Lambar- 
dar by the persons who are superior proprietors but 
the clausa expressly contemplates suits in which the 
claim is made not for arrears of revenue but for 
arrears of rent payable by the under-proprietor co- 
sharers, Such a suit is cognizable by the Revenue 
Court. Harsans LAL v. DaIRAJA KUER Oudh 421 


466 
scope of—Sale of 
decree-holder— 


—~——8.151. Sre Res judicata 
——s8. 151, 152—5. 152, 
under-proprietary rights by 
Limitations~Extent of right. 
Section 152, Oudh Rent Act, is not in Jependent 
of s. 151. The words ‘subject to the Ployisions of 
this Act’ in s. 152 include s. 151. The provisions 
in s. 152 are not an exception to the gensral prin- 
ciple laid down in s. 151. The section is neither 
independent of s. 151 ncr a proviso to it but deals 
with quite a different matter, that is to say, tha 
sale ot under-proprietary rights in execution of a 
decree, subject, however, to the other provisions cf 
the Act including s. 151, Consequently, in a decree 
for arrears of rent against an under-pioprietor, th3 
decree-holder is not entitled to səll the judgment- 
debtor's rights without at least trying to obtain 
satisfaction of ths decree against his movable prop- 
erty. SHAHZAD KUNWAR V, MANAGER, Covert or WARDS, 
Dainewwas Qudh 466 


bon 


Part Performance—Suit by . legal qwner—Defen- 
- dant in possession, tf can sét, up plea of enforce- 
able contract before cmendmént of Transfer of 

Property Act. 

Under the Transfer of Property Act (as it stood 
prior to 1930) the doctrine of part performance had 
no place whatever. Even if at the date of the suit by 
the legal owner, the-defendant in possession had an 
enforceable contract of sale in his favour he couldnot 
rely upon that fact as a defence to the claim in 
ejectment; he could at best only apply for stay of the 
ejectment suit till he obtained specific. performance 
of his contract in appropriute proceedings. A 
MUTHUSWAMI Ayyar v. P. B. LOGANATPA MUDALI 

. ‘Mad. 353 

Partles. Sge Practice 882 

Partitlon—Objection to, asto natureof property, 

before Commissioner of partition—If can be taken 
after preliminary decree. 

An objection, that certain area allotted tothe ob- 
jector is of disputed nature, can be taken before the 
Commissioner of Partition, after the preliminary 
decree and before the final decree. Rasut -BIBI v. 
Moosa SOLEMAN SALEJI Cal. 258 

Partition admitted to have taken place— 

Burden of proof as to jointness. 

Where it is proved cr admitted that a partition 
has already taken place, the burden of proof lies 
upon him who alleges that a portion of the family 
property is still joint property. MULAIM SINGA v. 
PHULJHARI | Oudh 295 
——Partition by oral agreement, validity. 

A partition of property cin always be made by 
- oral agréement. If the terms of the partition are 
reduced to writing then the dccument must be re- 
gistered : but there is no necessity ‘for any writing 
whatever in cairying outa partition, Kyr MAUNG v. 





S. N. V. R. CŁETTYAR FIRM Rang. 392 
Presumption as to jointness—Separation 
proved— Presumption that certain properties 


- continued to remain joint—Whether exists. 

There is a presumption ag to jomtness, but once 
separation is proved, there is no such presumption 
that certain properties continued to remain joint 
unless it was proved: MULAIM SINGH v. PuUEIHARI 

Oudh 295 

—Suit for—Son, if can set off time-barred 

. debt due to him from deceased father against 

- father'sestate—Principle, if applies when creditor 
has no share in inheritance. 

Even a statute-baired debt can be set off against 
the inheritance on principles recognised by Courts 
of equity. In a suit the object of which isto have a 
partition of joint property, the equities of the parties 
have to be adjusted. The person who succeeds to 
the inheritance should not be allowed to get the 
inheritance without shouldering the burdens. Con- 
sequently, in a suit for partition of the estate of 
the deceased father, one of the sons is entitled to 
claim a set off of a debt due to him frem his 
father, even though such debt is barred by limita- 
tion. But this principle will have no application 
where the creditor is a person who has got no 
share in the inheritance from -the debtor. AJIT 
NARAIN OUHATTOPADHYA ~v. Acsinta Narain Ovatto- 
PADHAYA z Cal. 530 
another— 








Obligation of one to account to 

Obligation, if can be assigned. 

An obligation of a partner to account to his co- 
partner regarding his dealings with partnership 
affairs, cannot be assigned. GuIsvLAL GONESŁILAL' V, 
GuMBaIRMULL PANDYA Cal. 111 (b) 
——— One partner, if can sign warrant of attorney 

on behalf of firm. 

“Where one of the partners of the defendant firm 
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files a warrant of attorney, signed by -him in his 
own name, it is an appearance on behalf of the firm 
and if he subsequently dies, the warrant of attorney 
is not discharged. QsIsuLAL GonES3ILAL v. GUMBHIR- 
MULL PANDYA Cal.111 b) 
Pariner, if, has right of action against 

another for balance owing to him until final 

settlement of accounts. . b 

A partner may have a right of action against 
another for a debt which is independent of the part- 
nership ‘account, but has no right of action for the 
balance owing to him until after the final settlement. 
GHISULAL ONES ILAL v. GUMBHIRMULL PANDYA 

Cal. 111 (b) 
————Suitby partner for money lent to firm without 
prayer for general account, if maintainable. 

A suit by a partner against his c2-partners for 
money lent by him to the firm without prayer for 
general partnership account is not maintainable. 
GaisuLaAL GONESBILAL V GUMBSIRMULL. PANDYA 

"Gal. 111 (b) 
Partnership Act (IX of 1932), s.4 Sre Presidency 

Towns Insolvency Act, 1909, s. 99 428 (a) 
ss. 4, 30—Civil Procedure Code (Act V of 

1908), 0. XXX, rr. 1 to 10—Firm belonging 10 
`- minor brothers—Decree against firm in firm name, 

whether binds minors—Mamors, whether can form a 

partnership -O. XXX, r. 10, scope of. Pa 

A minor who is incapable of contracting cannot 
be a “partner, and, therefore, if a suit is brought 
under the procedure laid down in O. XXX, O. P. C. 
against a partnership firm where a minor has been 
admitted to benefits of partnership, to such a suit the 
minor can in no sense be regaided asa party. : 

Order XXX, r. 10, Civil: Procedure Code, applies 
only toa case ofa single individual who carries on 
business under an assumed or trading name. 

Where a joint family’ business belonging to four 
minor brothers was, carried on under’ the nams of 
“R. M. P.M. Chettiyar Fim” by an agent ap- 
pointed “by their mother and a suit was filed.and: a 
decree was obtained fór an amount due by the firm 
against the “ R. M. P. M. Chettiyar Firm Ri ae 

Held, (1) that there was no partnership ae the 
brothers were minors and the ‘suit could not be re- 
garded as one instituted under O. XXX, rm lto 9; 

(2) that-O. XXX, r. 10, was also not, applicable to 
the case ; < 

(3) that the minors 








could not be treated as parties 
to the decree andthe decree could’ not be executed 
against properties belonging to them, OsIDAMBARAM 
CHETTIAR v. NATIONAL - Giry Bank or New YORE, 
RANGOON S Mad. 806 
ss.5,6—Names of parties to contract 
uncertain—Eaistence of contract, whether could 
: be held proved—Sale of Goods Act (III of 1930), ` 
s. 27—Person purchasing from another who ts 
not owner—Plea of purchase in good faith—Plea, 
when available. 
- Under s. 5, Partnership Act, the relation of part- 
nership arises from contract, and it is illogical to 
hold that a contract existed when the names of the 
persons who were parties to the contract cannot be as- 
certained with certainty. 
To absolve himself from liability for having 
puichased goods from person, who is not the owner 
thereof and to avail himself of tne plea of pur- 


‘chase in good feith, he must bring his case within 


he proviso to s. 27, Sale of Goods Act. Ma SEIN v. 
Mause Ba Huu Rang. 1100 
———— s. 30. See Partnership Act, 1932, s,4 806 
— s. 69. Sex Civil Procedure Code, 1908, 

0, XXII, 7.1 748 
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Penal Code (Act XLV of 1860), ss. 96, 302, 304 
— Private defence, plea of—Held, not available to 
accused—Provocation held not such as to reduce 


offence to culpable homicide not amounting to 
murder but was enough to reduce sentence to 
transportation. 


Held, that in view of the fact that the quarrel 
had ceased before the accused killed the deceased, 
the plea of private defence could not be invoked. 

Held, also, that among persons of class of the 
accused a slight beating of a wife, such as the 
deceased gave to his wife is an ordinary event which 
would not be likely to rouse severe resentment, but 
no doubt the accused did resent seeing his aunt being 
beaten by the deceased, and in hie drunken condi- 
tion his passions were probably easily aroused and 
he resented this occurrence more than he would have 
done ifhe had been sober. Although the provoca- 
tion was not of a kind such as to reduce the offence 
of the appellant to culpable homicide not amounting 
to murder, yet there was provocation which ought 
to be taken into account in deciding whether sen- 
tence of death should be passed, and in assessing this 
provocation, the Oourt was entitled to take into 
account the drunken condition of the accused at the 
time and the effect of this drunkenness upon his 
sensibilities. Nea Po Nrun v. Emperor Rang.206 


$.100—Accused in possession—Deceased 
and partisans attempting to forcibly dispossess them 

—Both parties armed with lathis—Resistance— 

Right of private defence of personand property— 

Held, accused entitled to acquittal. 

Where the deceased and their partisans were the 
aggressors and the accused being in lawful posses- 
sion, the deceased and their partisans desired forcib- 
ly to dispossess them and both parties were armed 
with lathis and the deceased did cause a reasonable 
apprehension in the minds of the accused that unless 
they were resisted they would cause death or at least 
grievous hurt tosom2 ofthe accused : 

Held, that the accused had the right of private 
defence of person and property and were entitled to an 
acquittal, RAMESHWAR v. EMPEROR Oudh 426 
ss. 107,120-A—Conspiracy, if can be 

abetted. 

A conspiracy isnot “anact committed” which 
can be abetted. S Jone Bin v. AMANUEL Rang. 522 


———s8. 107, 120-B— Criminal conspiracy— 
Commission of offence which is object of conspiracy 
—Conspiracy amounting to abetment—S. 120-B, 
charge under, if to be framed. 

Where acriminal conspiracy amounts to an abet- 
ment under s, 107, it is unnecessary to invoke the 
provisions of s. 120-A and 120-B because the Code 
has made specific provision for the punishment of 
such a conspiracy. Where the offences which are 
alleged to have been the object of the conspiracy 
were in fact committed, the conspiracy amounts to 
abetment and hence additional charges under s. 120-B, 
Penal Code, should not be made. JucEsuwar SINGS v. 
~ EMPEROR Pat. 86 

—S. 120-A—Conspiracy—Proof that accused 

entered into agreement to do unlawful act, whether 

suficient. ` 

In order to establish a charge of conspiracy, it is 
only necessary to show that the party charged enter- 
ed into an agreement to doan unlawful act. MoTI 
Lat Roy v. EMPEROR Cal. 779 FB 
—~——-8.120-B. See Penal Code, 1860, 5.107 86 
—-—— 6, 124-A—Test to determine intention of 

accused charged under, for making seditious speech 

—Entire speech showing spirit of revolt 

established Government in India—Bringing Govern- 








GENERAL INDEX 


against , 


{xxv 
Penal Code —contd. 


ment’ into hatred and contempt —Held, speech 

attracted provisions of s. 124-A. 

In order to determine whether the intention of the 
accused was to call into being hostile feelings, the 
rule that a man must intend the natural and reason- 
able consequences of his act must be applied ; so that 
if on reading through the speech, the reasonable, 
natural and probable effect of the same on the 
minds of those to whom the speech was addressed, 
appeais to be that feelings of hatred, contempt and 
disaffection would be excited towards the Govern- 
ment, then it is justifiable to say that the speech 
was delivered with thatintent, and that there was 
an attempt to create the feelings against which the 
law seeks to provide. 

The entire speech delivered by the accused in con- 
nection with which he was charged under s. 124-A, 
Penal Code, showed a spirit of revolt against the 
established Government in this country, and an in- 
tention to excite disaffection towards the Govern- 
ment by bringing it into hatred and contempt, The 
predominating idea in the speech in question was 
not only to support the idea of communism, and to 
suggest some other form of Government, but to bring 
the present Government and the supporters of the 
same into harted and contempt, and raise hostile 
feelings against them : 

Held, that thespeech taken as a whole was clear- 


ly one which attracted the provisionsof fhe law 
contained in s.124-A, Penal Code. Sacarn Das v. 
EMPEROR . Cal. 1071 


———s. 153-A—Original book, a Manifesto of the 
Communist Party—Working classes incited to 
overthrow capitalists even with use of force— 
Translation, if falls within s. 153-A. 

Where a book contains passages in it which might 
bə construed to create some distant feeling of 
disaffection against the rich and the wealthy, but it 
is not easy to hold that they have the direct effect 
of actual promotion of any ill-feeling or hatred, par- 
ticularly ag the theme isa contrast between capi- 
talism and labour throughout the world and in all 
the stages of history, it cannot be said that the 
book contains objectionable matter within the scope 
of s. 153-4, Penal Code and the benefit of doubt 
should be given, 

Where the original book not only propoun ls the 
doctrine of Communism, but is a manifesto of ths 
Oommunist Party and professedly contains “ a com- 
plete theoretical and practical party programme", 
and the picture of the class struggles is hizily 
coloured, and references 6) the Frenci Revolution 
of 1830, the Parisian Insurrection of 1848 and tho 
Reform Agitation in England, ete., point to the 
readers a revolutionary method for the achievement 
of the purpose in view, and there is a pointed re- 
ference tothe methods often adopted by the pro- 
letariat in destroying property, smashing machinery 
to piec2sand setting factories ablaze and restoring 
by force the former status of the workman and dec- 
lares that Communists must everywhere support 
their revolutionary movement against the existing 
social and politieal order of thinge and announces 
that the end can be attained only by the forcible 
overthrow of all existing social conditions, and ends 
with an appeal tothe working men to unite, the 
translation of the book directly aims at promoting 
classhatred and enmity, and in factincites work- 
lng classes to overthrow the capitalist classes even 
with the use of force, and soit undoubtedly con- 
tains matter which is objectionable under s 153-4, 
M, L. GAUTAM v, EMPEROR All. 253 S. B 
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———8,188, Sre Criminal Procedure Code, 1898, 
a. Lid 434 (b) 
—-——s. 193. l 
Ser Criminal Procedure Code, 1898, s. 195 (I) (b) 
76 


9 

Sze Criminal Procedure Code, 1898, s. 195 (1) (b) (0) 
107. 
1057 


Sze Penal Code, 1860, s. 211 
-———-— 8. 193—Criminal Procedure Code (Act V of 
1898), s. 195 (15, (b), (c)—Complaint for perjury, 
when to be made—Held, on facts, it was not in the 
interests of justice to prosecute accused for perjury. 

It is only when a Civil, Revenue or Criminal 
Court is of opinion that it ie expedient in the in- 
terests of justice that an enquiry should be made 
into any offence referred to in e. 195, sub-s. (1), cl. (b) 
or cl. (c) of the Code of Criminal Procedure which 
appears to have been committed in or in relation 
toa proceeding in that Court that such Court may, 
after such preliminary enquiry, if any, as it thinks 
necessary, record a finding to that eflect and make 
a complaint thereof and shall forward the same to 
a Magistrate of the first class having jurisdiction 
to try the complaint. 

Held, that it was not expedient in the interests 
of justice that the accused should be prosecuted for 
an alleged offence of perjury. PRAGI v. EMPEROR 

Oudh 107 
————S. 193—Evwidence—Hearsay evidence, if can 

form basis of criminal prosecution under s. 193. 

When the evidence is hearsay evidence, a Magis- 
trate should not record it, and if under a mistake of 
law he records it, such evidence cannot form the 
basis of a criminal prosecution. MASTER Zoppa vV, 
EMPEROR Lah,1057 
s. 210. Sez Criminal Procedure Code, a 





s. 195 
——— 88. 211, 193—Mere fact of giving evidence 
alone, if amounts to institution of proceedings. 

The mere fact of giving evidence alone cannot 
by any stretch of reasonirg be tantamount to the 
institution of proceedings within the meaning of 
s. 211, Penal Code. MASTER Zoppa v. EMPEROR 

Lah.1057 

s. 215 —Accused charged with receiving 

money under promise to return complainant's 

stray donkey —Charge under s. 215—Maintain- 
ability. 

Where the evidence shows that theaccused took a sum 
of money and gave a receipt in the presərcsof witnes- 
ses under promise of returnof a donkey that had 
gone astray and though it may be that the donkey 
hehad to return was a donkey that was stolen, there 
is nothing upon the record to show that it was so, 
and the charge showe that che donkey was a stray 
donkey and nota stolen donkey, no offence under 
s 215, Penal Code, is disclosed and a conviction 
under s. 215 is not maintainable even ifthe accused 
pleads guilty. BALU v. EMPEROR Sind 934 
— S.-221—Murder committed in presence of 

public servants— Murderer allowed to escape— 

Intentionally allowing escape—Offence—Motive. 

Where the applicants were legally bound to arrest 
a man who had committed murder fn their presence 
and they cmitted to apprehend him and did it 
intentionally, and there was- nothing involuntary 
about it, they are legally guilty ofan offence under 
B. 221, Penal Code. Their motive may nut have 
been that they wanted the man to escape, but that 
they were afraid of getting hurt, but motive must 
always be distinguished from intention. RAM LAL 
v. EMPEROR All. 702 
8. 223—Jail Warder charged for suffering 
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under-trial prisoners to escape-—EHssentials to be 
proved—Held, on facts that accused was not 
proved to be negligent. 
here a Jail Warder was charged under s. 223, 
Penal Code, that he, being a public servant charged 
with the duty of keeping in confinement certain 
prisoners who were under trial, negligently suffered 
these prisoners to escape from confinement : 


He'd, that underthe provisions of s. 223, Penal 
Code, it must be shown that there was negligence 
on the part of the accused and that the escape of 
the prisoners was the consequence of this negli- 


gence. Before the Court can decide the question of 
negligence it must know what the duties of the 
accused were and unless they are known exactly, it 
is impossible to find whether he wag negligent in 
the performance of his duties and whether the escape 
of the prisoners was‘due to that negligence. 

Held, also that taking all the circumstances into 
account and in view of unsatisfactory state of the 
evidence, which was utterly insufficient to decide 
whether the warder was in fact negligent in the per- 
formance of his duties, he could not be convicted. 
Rur SINGH v. EMPEROR Cal, 265 
——— S. 263, Part !1—Offence under — Essentials 

to be proved. 

The first part of s. 263, Penal Code, makes it 
an offence to erase or remove from a stamp issued 
by Government for the purpose of revenue, any, 
mark put upon it for the purpose of denoting that 
it has been used, if that erasing or removing is done 
fraudulently or with intent to caus2 loss to Gov- 
ernment. Therefore, for an offence under the first 
part of the section it is necessary to prove fraud or 
an intent to cause loss’ to Government. Under the 
s2cond part of the sextion it is an offencs to have 
in poss3ssion any stamp from which the mark put 
apon it for the purp.se of denoting that it as 
been used has been erased or removed, if these facts 
are known to the person having such a stamp in his 
possession. That is to say, it is sufficient to prove 
that the person in whose possession the stamp was 
found knew that such a mark had been erased ‘or 
removed from it and it is not necessary under this part 
of the section to prove that his possession was 
fraudulent or with intent to cause loss to Govern- 
ment. There is no necessity under this part of the 
section for the prosecution to prove that the erasure 
of the marks or impressions had been done by the 
accus:d person or that he had any connection with 
them. SUPERINTENDENT & REMEMBRANCER OF LEGAL 
AFFAIRS, BENGAL v. BAZLAR Ra..MAN Cal, 12 
——S. 279. Ber Penal Code, 1860, s 304-A 


333 

——-—Ss. 302. Sez Criminal trial 154 
— -—s8S. 302,304. Ser Penal Code, 1830, £. 96 

206 

—ss. 302, 304—Accused hitting deceased 

with lathi—Fracture of skull —Death—Offence— 

Use of lathis—Result. 

Where the accused hit the deceased with a lathi 
first on the arm when he attempted to ward a 
blow off his head and then when his arm was dis- 
abled, gave him two blows on the head on which 
the deceased's skull was fractured and he died as 
a result of the injuries: 

Held, that there was no reason for supposing 
that the accused intended to casue death or to cause 
such injuries as would be sufficient in the ordinary 
course of nature to cause death or to do an act 
so imminently dangerous that it must in all pro- 
bability cause death and that the offence was one 
of culpable homicide not amounting to murder, 
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The use of lathis is certainly dangerous but it is 
not so dungerous that one weuld suppose that any- 
body would in the ordinary course think that death 
is a probable cause of the use of a lathi. Lathis 
are ‘frequently used and result in nothing more 
than injuries which are simple hurts or at the most 
grievous hurts. PERANA OR PEERANA v. EMPEROR 


All. 662- 





--$8, 302, 326—Accused not proved to have 
- injuries which were sufficient in the ordinary 
course of nature to cause death—Held, accused 
was guilty only of causing grevious hurt. 

Where there wag no evidence that the accused 
caused the injuries which were sufficient in the ordi- 
nay course of nature to cause death, the accused can- 
not be held to be guilty of murder, but only of caus- 
ing grievous hurt. NGA SEIN v. EMPEROR 

Rang. 967 
————S8. 302, 392—Conviction under ss. 302 
and 392—Separate sentences should be passed. 

When a person is convicted of murder and also 
of robbing the ornaments of the murdered, and a 
conviction under s. 392, is recorded, separate sen- 
tences should beimposedon the eezused. JAMUNIA v. 
EMPEROR Nag. 964 


—- ss. 304-A, 279, 338—Rash or negligent 
act referred to in s. 304-A —Meaning of—Act 
directly causing death—Necessity of, for conviction 
—Death not dueto absence of horn or inefficiency 
agit These facts, if can be considered under 
8. 304-A, 

The rash or negligent act referred to in s. 304-A, 
Penal Code, means the act which is the immediate 
cause of death and not any act or omission which 
can at best be said to bea remote cause of deatb, 
The words “not amounting to culpable homicide" 
clearly show that what was intended was an act 
which had directly caused the death of any person, 
Sections 279 and 338 are co-relative with’s. 304-A, 
which section while as general as s, 338 is restrict- 
ed_tu cases where death has been caused, 

Held, that where the absence of the horn or the 
inefficiency of the brakes was not in any way r s- 
ponsible for the death of the pedestrian, the fact that 
the accused's lorry had no horn or had inetficient 
brakés could not in the circumstances of the 
case be taken into consideration under s. 304-A, 
Pénal Code, though they can be made the subject 
of a prosecution under the Motor Vehicles Act. 
EMPEROR v. AKBAR ALI Oudh 333 


—5s. 323, 354—Process-server and decree- 
holder going to house to effect delivery of it to 
decree-holder — Woman occupant refusing to 
vacate — Forcible removal — Struggle —Dhoti of 
women getting loose— Held, peon and decree-holder 
acted in good faith and in exercise of their legal 
rights and offences under ss. 323 and 354 were 
not committed— Civil Procedure Code (Act V of 
1908), 0. XXI,r. 35. 

Where under an order of a Civil Court a peon 
was deputed to hand over possession of a house to 
the decree-holder and on his going there to deliver 
possession, hewas told by the daughter-in-law of 
the judgment-debtor that the latter was not there 
and she and her husband refused to vacate the house 
and they were forcibly removed from the house by the 
applicants : 

Held, that she was wrong inrefusing to vacate 
the house and being bound by the decree, under 
O. XXI, r. 35, Civil Procedure Code, she could, if ne- 
cessary, be forcibly removed from the house if she 
refused to vacate and that the applicants were not 
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to blame in removing her and her husband forcibly 
from the house on their refusal to vacate; 

Held, also that as for the dhoti of the woman 
getting loose inher struggle, that was no deliberate 
act on the part of the applicants but that was a 
direct result of her own violence during thestruggle 
and there was no attempt to violate her modesty. 
She was also nota pardanashin lady in the strict 
sense of the term, otherwise she would have of her 
own accord disappeared from the spotas soon as the 
precess-server and the decree-holder came totake 
over the possession cf the house. Consequently, the 
applicants were wrongly convicted of the offences 
of causing simple hurt and of assaulting a woman 
with the intention of outraging her modesty. The 
violence that was used was only sufficient to remove 
her from the houss to which ghe was not legally 
entitled, and the applicants acted in good faith inthe 
exercise of their legal rights. Bar: Nata v Emperor 

Oudh 99 
————S. 326. Sre Penal Code, 1860, s. 302 967 
s. 338. See Penal Code, 1860, s. 301-4 333 











s. 354, Sre Penal Code, 1860, s. 323 99 
— S. 379—Sentence — Deliberate thefts of 
motor wheels—Plea of being first offender— 


Substantive punishment, if called for— Criminal 

trial—First offender. 

In the case of three deliberate thefts of motor 
wheels, the mere fact that ths thief is a first offender 
is not a sufficient reason for imposing a sentenc2 of 
fine only, especially when his crims, if undetected, 
might well have caused considerable financial profit 
to him, In such a cassa substantive term of im- 
Prisonment should be imposed, Emperor v. FAQIR 
Mo. AMMAD Pesh. 822 
———— SS. 383,192—Offences under, if private 

disputes. er i 

Charges of extortion and fabricating false evidence 
are not private disputesas neither of these < ffences is 





compoundable. VIRUMAL MANG3ANMAL v MUHAMMAD 
Kuan Sind1020 
— $.392. See Penal Code, 1860, s. 302 964 

- 8. 405— Dishonesty, how  established— 





Intention wrongfully to deprive owner of use of 
property, sufficiency of. f 
To establish dishonesty it is not necessary that 
the prosecution should establish an intention to 
retain permanently the property misappropriated. 
An intention wrongfully to deprive the owner of 
the use of the property for a time and to secure 
the use of the property for his own benefit for a 
time, may be sufficient. EMPEROR v. OHATURBHUJ 
NARAIN CHAUDHURY Pat. 74 
8.405—Offence under s. 405— Ingredients. 
The definition of criminal breach of trust in s. 405, 
Penal Code, penalises a dishonest misappro} riation 
or conversion or dishonest use or disposal oť pro- 
perty in an improper manner, that is to. say, dis- 
honesty isan essential ingredient in the offence and 
must be proved. EMPEROR v. CHATURBHUJ NARAIN 
OHOUDHURY : Pat. 74 
———— 8.405 —Wrongfui gain,’ ‘wrongful loss,’ 
meanings of. >` , | 
Wrongful gain includes wrongful retention, and 
wrongful loss includes being wrongfully kept out 
of property as well as being wrongfully deprived of 
Property. EMPEROR v. CHATURBAUJ NARAIN Cuoup..ury 
Pat. 74 
——S. 406. See Criminal Procedure Code, 1898, 
s. 195 4 _ 797 
~——— 8. 408—Embezzlement of various items — 
Sessions Judge examining evidence in respect of 
each item which went to make up total amount of 
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-sums embezzled as entered in charge sheet—Held, 
accused not prejudiced—Criminal trial—Sentence 
—Accused as much sinned against as sinning— 
Held, sentence should be reduced. 

Where ina charge unders. 408, Penal Code, the 
Sessions Judge examines the evidence in respect 
of each item of money embezzled which went to 
. make up the total amount of the sums embezzled 
as entered in the charge-sheet in each case, this 
way of examining the facts being most favourable 
to the accused, he cannot complain that he has been 
in any way prejudiced by the manner in which 
the evidence against him has been scrutinised by 
the lower Appellate Court : 

Held, that as from one point of view the accus- 
ed was ag much sinned against as sinning, and 
in view ofthe circumstances of the case, the ends 
of justice would be met by reducing the sentence 
of imprisonment tothat already undergone. KRISHNA 
PRIYA SARAN v. EMPEROR Oudh 302 

s, 409 — Criminal misappropriation — 

Essentials—Mere non-production of money, whether 

amounts to criminal misappropriation. 

Except in exceptional circumstances, which them- 
selves indicate the dishonest intention of the accus- 
ed, mere non-production of money which is right- 
fully in the hands of the accused, will not amount 
to the crime of misappropriation. There must be 
something to prove dishon-s'y. Such dishonesty of 
course miy be inferred from the surrounding cir- 
cumstarne2s, and the terms upon which the accused. 
had the money on his possession. Manmatua Nata 
Strxagv, Ti E Union Boarn or D: atricram Cal. 270 
__---- 8, 409— S. 409, ingredients of offence under 

— Precise manner of misappropriation, tf to be 

proved—Charge under—Whether can be framed 

with reference to date of overt act by which 
intention is manifested. 

It is not necessary or possible in every cas? of 
criminal breach of tlust tə prove in what precise 
manner the money was spent or appropriated by 
the accused, because under the law even tempuraly 
retention ie an offenc2 provided that it is dishonest; 
but the essential thing to be proved in cas2 of 
criminal breach of trust is whether the accused 
was actuated by dishcnzst intentione or not. As 
the question cf intention is not a matter of direct 
proof, the Oourts have from time to time laid duwa 
caitain broad tests which would generally afford 
useful guidance in deciding whether in a particular 
ease the accused had mens rea for the crime. So 
jn casos of- criminal breach of trust the failure to 
account for the money proved to have been received 
by the accused or giving a falee account as to its 
use is generally considered to be a strong circum- 
stance against the accused. The mental act or intent 
to deprive the master of his property is the gist of 
the offence, 

Section 409, Penal Code, does not require that he 
should be still an agent at the time of committing 
ih breach cf trust. The gist of the offence being 
the mental act of the accused, it is beyond the 
power of any other pereon to give direct proof of 
the act or of its date; the prosecutor in aking 
the Court to frame a charge is entitled to refer to 
the date of the overt act by which that intention 
js manifested and put into effect, and on which he 
relies as proof of the misappropriation. EMPEROR v. 
QO, ATGRB: UJ NARAIN CoUD.URY Pat.74 
5.41), See Evidence Act, 1872, s. 114 

111 (a) 
s. 411— Charge under—Articles tn possession 
of accused for several months—Evidence Act (T of 
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1872), s. 1l4—Held, 

rebutted. 

Where in acharge for an offence under s, 411, 
Penal Code, the identity of the accused with the 
purchaser of the stolen bullocks was fairly satisfac- » 
torily establislied, but there were serious doubts 
that the accused may kave been a bona fide pur- 
chaser ofthe bullocks when he purchased them and 
the evidence of the witnesses went to show that for 
several months these bullocks were seen in the posses- 
sion of the accused : 

Held, that the presumption allowed to be raised 
under s. 114 of the [Evidence Act, had been suff- 
ciently rebutted by the evidence which the accused 
had adduced in his defence and the conviction should 
be set aside. BALESAWAR V. EMPEROR Oudh 97 
ss. 411, 412—Onus of proof is on Crown to 

prove guilty knowledge—Accused's account reason- 

ably true—Right to be acquitted—HEvidence Act (I 

of 1872), s. 114 (a)— Presumption under. 

In cases of receiving stolen property the onus of 
proof never passes to the accused. Ths Crown must 
prove guilty knowledge. Under s. 114 (a) of the 
Evidenco Act, the Court may presume that aman who 
js in possession of stolen ‘goods soon after the theft 
is either tha thief or has received ths goods, know- 
ing them to be stolen unless he can account for hie 
possxssion. If he gives anaczount of his possession 
which may reasonably be true, though the jury are 
not convinced that it is trus, and there is no other 
evidence of his guilty knowledge, the prisoner is 
entitled to an acquittal. There is no obligation to 
prove that the property is his. All that he is re- 
quired to do isto give an account, and if that 
account may reasonably be trus, though nevertheless 
the jury may not be convinced that 16 is true, he 
must be acquitted, because ths Crown have failed 
to satisty the onus which always yemains upon them 
to prove hi3 guilty knowledge. Daun SHEIK v. Em- 
PEROR Cal. 721 

—s. 420—Decree-holder receiving money 
from complainants under promise that no further 
liability under decree would attach to them— 

Subsequent application for execution claiming 

relief against them—Absence of evidence of dis- 

honest intention to cheat—Held, offence under 

s. 420 not committed. 

A decie2-holder received a sum of money from the 
complainants, the grandsons of his judgment-debtor, 
under a promise ot the decree-holder that no further 
liability under the decree passed against the judg- 
ment-debtor would attach to his grandsons, but sub- 
sequently the decree-holder filed an application that 
the names of the complainants should be brought on 
the record of the execution file, but no relief was 
claimed against them and he desired execution 
against the other judgment-debtors, The Court dis- 
allowed the objections. Later cn, he filed another 
application for execution and relief was claimed 
against the complainants also, In a complaint by 
the grandsons of the judgment-debtor it was 
alleged that this application amounted to an 
offence cf cheating. Theie was no evidence to. 
show that at the time when the decree-holder re- 
ceived the money, he had any dishonest intention to 
cheat the complainants : ; 

Held, that it could not be said that the decree- 
helder cheated and thereby induced the persone . 
deceived, the ccmplainantz, to deliver the money to 
him and tLere was no deception practised. At most 
he might be said to have committed a breach of 
faith when he proceeded contrary to his promise to 
execute the decree against the complainants but that , 


presumption under, waa 
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breach of contract or breach of faith did not amount 
to the criminal offence of cheating punishable under 
s. 420 of the Penal Code, and that the facts only 
gave rise toa purely civil action and did not amount 
to the commission of an offence of cheating punish- 
able under s. 420 of the Penil Code. Ram B2AROSE 
BINGA v. EMPEROR Oudh 144 
—— 8.424—Hssentials—Judgment-debtor gifting 
away property to wife before attachment— Property 
attached—Wife not party—Objection by judgment- 
debtor dismissed— Wife whether ` bound by it— 
Wife entered in revenue records as owner, and 
` collecting rent—Whethercan be prosecuted under 
s. 421—Proper procedure—Civil Procedure Code 
(Act V of 1908), Sch. III paras. 3, 4 (3). 
` One of the necessary elements of s.421, Penal 
Code, is that some dishonesty or fraud should be 
made out against the accused. Where the judg- 
ment-debtor transfe1s his property to his wife by 
gift before attachment, and the property is attach- 
ed without making. the wife of the judement-debtor 


party to the execution proceeding andihe wife has . 


obtained mutation of names in her favour, she is 
net bound by the order rejecting the objection by 
the judgment-debtor that he had no interest in the 
property, on the ground that he having sifted 
away the property had no locus standi. It isthe 
duty of the Collector, to whom the decree is sent 
for execution, to take action under Civil Prc- 
cedure Code, Sch. III, para.3, and serve her with 
a notice calling upon her to submit a statement 
of her claim. In the absence of all this, if sh> 
collects the rentcf the property and the tenants 
pay her, they cannct be prosecuted under s, 424, 
Penal Code. Emperorv. HALIM-UN-NISSA >: | 
Oudh 995 


——— 85.463,464,465—School teacher required 

by Board tokeep diary of work  regularly— 
. Alteration to disguise fact that it had not been 
, kept on certain dates—Teacher, held guilty under 

s. 4609, © 

It was part of the duties of a school teacher to 
enter.in the diary the work done by him each day in 

accordunee with a circular issued by- the School 
“Board. He altered the dates in the diary, with a 
view to disguising the fact that on certain dates the 
diary had not been kept and thus escaping the 
penalty which was in the form of loss of pay : 

Held, that there was, if not actual dishonesty, 
such an intention on the part of the teacher to ob- 
tain an advantage to himself and a corresponding 
disadvantage to the Sthool Board, as would con- 


stitute fraud and that he was guilty of an offence 
under s. 465, Penal Code. Me. Ko GYI v. EMPEROR 
Rang. 1088 


S.477-A—Person acting as agent many 
thousands of miles away, whether a servant—Held, 
that document in respect of which falsification was 
alleged was not in possession of employer, hence it 
did not amount to an offence —Criminal trial— 
Evidence — Letter filed as exhibit — Witness, if 
can be allowedto determine which portion of it is 

. togo in evidence—Court, if can hand back the 
exhibit. 

A person who is acting as an agent for another 
many thousands of miles away must have had 
power toucton his own initiative which is the 
ordinary mark’ of difference betwecn a servant and 
an agent. 

Documents containing accounts, in respect of 
which falsifications were alleged to have been 
made, wére prepared by an agent but were never 
pade over to the employer, who was many thousands 
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miles away in another country and there was no 
falsification after they reached the hands of the 
complainant: 

Held, that it did not amount to an offence under 


-5 477-A, Penal Code, as the documents could not he 


said tu be belonging to or in possession of the 
employer. A Court has inherent powers for refusing 
‘disclosure of matters which in the public interest 
should be kept secret, bul it cannot allow a 
witness to put in a portion of a letter and siy 
which portions o£ it ara to go in and which portions 
are to be concealed from his opponent nor there 
is any warrant for a letter, which oncə had been 
made an exhibit, being handed back to a party. 
E. A. MORLEY v. EMPEROR Rang. 369 
——s. 499, Excep. 93 Ser Defamation 809 
s. 511—Question is wiether anything wis 
effected to carry out illegal purpose. 
„For an offences under s. 511, Penal Code tho 
question is not whether the persons wero pre- 
paring to commit or abettel the committing cf 
an offence, but whether anything was effected to 
carry out the illegal purpose, if any. S. Jone Din 
v. A, MANUEL Rang. 522 
Pensions Act (XXII of 1871), s. 4— Bar under 
` s. 4d—Nature of—Whether applies to appeals. 

Under s. 4, Pensions Act, a Civil Court is d2ba.- 
red frem entertaining any suit, etc, and not debar- 
red. from entertaining any appeal. Kunsooutn NISSA 
v. Noor Mo_amatap All. 1066 
: -S 11. See Provincial Inwlvency Act, 1920, 

s. 28 (5) 747 
—— S8. 1],12—Assignment of land revenue— 

Original grant and subsequent confirmment must 
` be considered. 

An assignmənt of the land-revenue its:lf which 
éntitles tha assignee to recover such revenue directly 
from the zemindars who are liable to pay the same 
ig not contemplated by s. 11 ors. 19 of th: Act. 
Whethsr such an assigam:n' is transferable or not 
will depend on the terms of the grant itself. Pre- 
sumably, if it is an interest in immovable property, 
the rigat would be heritable and transferable. 

Iach case of assignment of land revenue must be 
considered in terme ofthe original grant and of sub- 
equent confirmments. Where the original grant 
was to a certain person and his heirs in perpetuity 
and there is nothing to indicate that itis not 
transferable, the grant is transferable and its assign- 
ment is not barred by s. 12, Pensions Act. KULSOOMUN 
Nissa v. Noor MOHAMMAD All.1066 








= ss. 11, 12—Grant of land revenue, if 
` ‘pension. ` : 4 
Ths grant of land revenie is nota pansion within 


the meaning of s. 11 and s. 12, Pensions Act. 

Koutsoomun NISSA v. Noor MOJAMMAD All. 1066 

Pleadings. Sze Practice 260(a, 

——— Rule against joinder of inconsistent and 
alternative titles— Nature of—Inconsistent claims, 
when can beentertained—Held, plaintiff having 

` had no personal knowledge of affairs and inference 
from documents being one of law, had reasonable 
excuse for setting up alternative case, 

The rule against ` the joinder of inconsistent and 
alternative titles is not of an absolute character 
and cases are conceivable where a plaintiff muy, 
from obscurity or frcm complexily of facts, be in 
honest doubt as to the nature of relief available to 
him, and inconsistent claims may, therefore, be en- 
tertained but not where there could be no reasonable 
excuse for them. Where, therefore, the plaintiff was 
a girl of 10 or so at the time of her father’s death 
gnd had no personal knowledge of affairs at all, 
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and th? inference from the documents (if proved) was 
a matter of law, she must ba held to have had ample 


excuse for setting up alternative claims. DAIWATI 
Kurr v. TUNKI Kuar Pat.804 
Possession. Sez Limitation Act, 1908, Sch. I, 

Arts, 142, 144 452 


Power-of-attorney. Sze Civil Procedure Code, 1908, 
O. III, r. 4 725 

Practice — Amendment — Object of — Amendment 
resulting in starting of new action—Whether can 
be allowed. 

The object of amandments is primarily for ths 
purpose of enabling the parties to place their plead- 
ings in conformity with the evidence, or, if amend- 
ments ars sought atan early stage of the case and 
before evidence has beén given, to place their 
pleadings in conformity with ths evidence which 
they propose to give. When the amendment has the 
result of starting an entirely new action, it is no 
amzndment at all, and should not be allowed. Goxar- 
DHAN Manton v. SITA RAM SINGA Pat. 1085 
Appeal, Ser Civil Procedure Code, 1908, 
O.XLI, r. 27 90 
Appeal —Cross-suits—Same issue inrvolved— 

Appeal, whether must be filed against decisions in 

oth. 

In cross-suits involving the samə issue ths party 
feeling aggrieved by ihə decision cannot be allowed 
to appeal agains’ the decree m ons of them alons 
without appaaling against the decree in the other. 
U Ba Lin v, Ma Iè SEIN Rang. 743 

Appeal—Finding of fact arrived at by 

Judge of first instance—Value of. : 

On an appeal against a judgment of a Judgsa sit- 
ting alons, the Court of Appeal will not sat aside the 
judgment unless the appellant satisfies the Court that 
the Judge was wrong and that his decision ought 
to have been the other way. Where there has been 
a conflict of evidence, the Court of Appeal will have 
special regard tothe fact that the Judge saw ths 
Witnesses, When a Judge hears and sees witnesses 
and makes a conclusion or inference with regard to 
what is the weight on balance of their evidence, that 
judgment is entitled to great respect, and that quite 
irrespective of whether the Judge makes any obs2rva- 
tion with regard to credibility or not, BAIDYA 
Nata Sern v KUMUD CHANDRA PAUL Cal. 815 
Appeal—New point—W hen cannot be taken. 

The appellant is not entitled to raise a point 
for the first time in appeal, where the decision of 
thie point would necessitate the production of tur- 
ther evidence by the defendants, Tag PUNJAB, & 
BINDA BANK, LIMITED v. Jaswant Sineu ‘Lah. 63 

Evidence—Ailegations in plaint admitted by 
defendant in written statement—Plaintiff, if should 
be askedtoprorethem by evidence. | 

The plaintiff is not required to adduce any evidence 
in support of the fact alleged in the plaint and ad- 
mitted by the defendant in his written statement. 
MANIRUDDIN BEPARI v. OBAIRMAN OF TLE MUNICIPAL 
COMMISSIONERS, Dacos MUNICIPALITY Cal. 160 
_—~— Evidence—Calcutta High Court Appellate 

Side Rules, Chap. IX, rr., 11, 12—Paper book— 

Documents referred to in judgment, not printed— 

“jeet. f , 

It documents reterred to in the judgment appealed 
from are not printed in the paper-book by the 
appellant, the respondent is entitled to ask the Oourt 
to uphold the conclusion arrived at by the Court 
pelow upon the said documents. When the appellant 
has omitted to put in hig list a document referred 
to inthe judgment of the Court below, he stands 
the chance of being’ deprived of the liberty of argu- 
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ing that the conclusion at which the Court below 
has arrived on that document is not right. 

Rule 12, Chap. IX, Calcutta High Court, Appel- 
late Side Rules does not mean that depositions of 
Witnesses may be omitted unless with the consent 
of the opposite party, or by a special order obtained 
from the Court. All that this Rule means is that in 
the list which is to bə put in, it is not necessary 
to include those items which are marked with 
asterisks, because they all would goin as a matter 
of course. When, therefore, it is intended to omit 
any deposition taken in the courss of the trial, 
either the consent of the opposite party will have 
to be obtained or at any rate, a’special order will 





have to be obtained from the Court. SANTOSA Kumar 
GuoseE v, Girt BALA Dasst Cal. 787 
— — Evidence — Trial Judge's estimate—High 
Court, if can differ from it. 
Unless there are strong reasons, the High Court 


will not differ from the trial Judge on the question 
of assessing the value of the evidence of witnesses. 
Ma Tuan Nyon v. Daw Suwe Tut Rang. 272 
Inspection of dosuments—Place of inspection 

—Balance of convenience. i 

Ia deciding the question of the place where the 
inspection of the documents referred by tbe party 
should take place, the Courts should be guided by 
the balance of convenience. 

Held, on facts that the balance of convenience 





“ would undoubtedly bs for inspection to be held 


at the place where the defendants carry on their 

business. INDRA Oaanp KEJRIWAL v. BASROPAN SHAW 

Cal. 791 

———Judgment—Lower Appellate Court, whether 

must look into all evidence before recording finding 
of fact—Presumption. 

There is no authority which lays dowa that the 
lower Appellate Court before recording a finding of 
fact should refer to each and every document or 
piece of evidence onthe record while rezording its 
finding. It may be presumed that all the ‘relevant 
evidence was brought tothe notice of ths Judge and 
he had it in his mind when he delivered his judg- 
ment. AK.TARI BEGAM v. ALLA’ Jawaya Lah. 252 
= New case not pleaded by party—Court, if 

can set up for party. 

The Court cannot set up forthe defendant a ground 
of attack against the proceedings, which is not 
pleaded by the party. Bvsactu Manto v. RAMAUTAR 
Sea Pat.178 
of—Con- 





Pardanashin 
struction. 

In a case where the Court has 
credibility or otherwise of the statement of a 
pardanashin lady, it is altogether unsafe to place 
relianceon an isolated passage of this descriptien. 
Her whole statement has tobe read. IKULSUM BIBI 
v. SHIAM SUNDER LAL All. 515 

Parties—Impleading of—Suit against 

Municipality indirectly challenging action of 

Government in renewing term of ofice of Executive 

Officer—Secretary of State held necessary party— 

Judge refusing to implead him, held, did not apply 

his mind to real dispute. . 

Certain persons claiming to be ratepayers insti- 
tuted a suit against the Secretary, Municipal Com- 
mittee, in the Court of the Sub-Judge, Second Class, 
for a perpetual injunction against the defendant re- 
straining him from paying Rs. 1,200 per mensém as 
pay and Rs. 100 per mensem as conveyance allow- 
ance to Executive Officer of the Committee, on the 
ground that he was not a legally, appointed servant, 
of the Municipal Committée,- It-was alleged thay 


lady, statement 


to consider the 
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the Officer had originally been appointed by the 
` Municipal Committee as Executive Officer for three 
years, but his term had been illegally extended by 
the Ministry for Local Self-Government. This ection 
of the Government was described to be ultra vires. 
It was further alleged that the Municipal Commit- 
tee was under the influence of the Minister for Local 
Self-Government, and, therefore, had not taken any 
action onthe demand made by the plaintiffs to treat 
the extension of the term of the Executive Officer 
as void and illegal. The Secretary of State for 
India in Council made an application to be implead- 
ed as a defendant in the suit alleging that the real 
object of the ptaintifis was tohave the orders pass- 
ed by the Government set aside by challenging 
their validity and, therefore, the Sscretary of State 
for India in Council was directly affected by the 
result of the suit. This application was resisted by 
the plaintiffs, In the meantime the Municipal Oom- 
mittee had decided to confess judgment in the suit 
and an application to that effect was mada by 
Counsel for the Municipal Committee, to the Sub- 
Judge, the Subordinate Judge refused the applica- 
tion of the S2cretary of State for India in Council 
and decreed the suit on confession of judgment leav- 
ing the parties to bear their own costs. It appearerl 
that the suit was a collusive suit to get round the 
orders of the Government by improper means : 

Held, that th: Local Goyernment and, 
the Secretary of State for India in Council was 
vitally interested in and affected by the result of 
this suit as it was the legality of the action of the 
Government in appointing and renewing the appoint- 
ment of the Executive Officer that was the real mat- 
ter in controversy in the suit. 

Held, also, that the Subordinate Judge had refus- 
ed to apply his mind to the real dispute in the 
case and wandered into a discussion of extraneous 
matters. In leaving the petitioner to seek his remedy 
by a separate suit he failed toapply to this case 
the-well recognised rule that one object of implead- 
ing parties is to avoid multiplicity of suits. 
SECRETARY oF STATE V. JAMAL-UD-DIN Lah, 882 


——— Pleadings— For case of plaintiff Courts 
must look toitas framed by him. 

The Courts must take the plaintiff's case as he has 
framed it. Ko Tark On v. N. S.A. R. Firm 

: Rang.260 (a) 
Pleadings—Novation not pleaded—Courts, if 
can decide matter. 

Where all the facts are before Lhe Court, though 
novation is not pleaded, it is in accordance with 
equity and not against rule to decide the matter in 
dispute, S. Jone BIN v. A. MANTEL Rang. 522 

Point of law can be raised atany time. 

A point of law pure and simple and not depend- 
ing upon evidence may be raised by a party at any 
stage of the proceedings and even in appeal. 
ALLAnBUX PINDOK v. NUSSERWANJI & Co. Sind 43 
Rule of justice, equity and good conscience, 
whether can override rule of limitation. SEB 
Clvil Procedure Code, 1908, O.1X,r.13 286 


Ruces to be framed under statute— Judges, if 
should undertake task. 

Where rules areto be framed under a particular 
section ofa statute itis constitutionally axiomatic 
that ths Judge should not be asked to undertake such 
a task, for it is more than likely that when the rules 
are brought forwardthey may at some future date 
have to interpret them. In the matter of Tue 
PIONEER INsURANOE Co. LTD. -  Cal.897 
Second appeal—Pure question of law—No 


161—G, I—XI. 
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evidence required—If can be raised in second 

appeal. 

Where the question is purely ona of law, not re- 
quiring any additional evidence for its decision, ther 
is no legal objection to its being raised in second 
appeal. Gurpit SINGH v. SHER Kuan Lah. 30 
—Suit transferred as administrative measure 

—Notice of transfer and new date served on Pleader 

of plaintiff—Plaintiff endorsing his unwillingness 

to appzar before new Court, and requesting noti e 

on party personally—No notice on party personally 

—No appearance on date fixed—Suit, if can be 

dismissed for default—Court’s duty. 

A suit was brought in respect of some land in the 
Court of a Subordinate Judge. The District Judga, 
as a measure of administration, transferred the cave 
to the Court of another Subordinate Judge and it 
was further ordered that notices of the transfer De 
served on the parties or their Counsel, Notice was 
served upon Pleader for the plaintiff, intimating to 
him the new date which had been fixed for the hear- 
ing ofthe case. But the Pleader made an endorse- 
ment onthe notice that as he had been engagel to 
appear in the original Court of the Subordinate 
Judge only and not at the transferee Court, therefore, 
the party might be served personally, The notice, toge- 
ther with the endorsement reached the office of the 
Subordinate Judge. No further action wa; taken 
in consequence ofthe informition conveyed to the 
Court ani, therefore, no notice was personally serv- 
ed upon the party intimating to him the date fixel 
for hearing and also informing him of the altered 
venue ofthe Court by which the caze was to ba 
heard. The result wasthat onthe date fixed for 
hearing there was no appearance on behalf of the 
plaintiff either in p2rson or through Pleader and 
the suis was dismissed for default : 

Held, that the Pleader ought to have conveyed 
inform tion to hig client that thedate had been 
changed and that the case would be heard at an- 
other place where he was not prepared to appear, 
But it did not justify the action of the Court in 
refraining from serving notice upon the party and 
conveying to him the date which had been fixed for 
hearing as well as the name of the Court before 
which he wag to appear. TILOk SINGA v. MOHAMMAD 
RasaID Lah. 142 

Witness—Cross-examination—Party cannot 
cross-examine his own witness. 

A party cannot be allowed to cross-examine his 
own Witness and merely because the statement made 
by the plaintiff who is called as witness for defend- 
ants on the simple question of fact wheth>r the con- 
sideration had been paidor not was against tho 
defendant, it can be no ground for his being allowed 
to cross-examine the plaintiff. Bissau Nata SINGH v. 
JAMUNA Das Oudk 1116 
Precedent—Single Judge must follow Full Bench 

ruling though he can entertain doubt on question 

of law. 

It is open to a Single Judge of the High Uourt ts 
entertain a doubt on any question of law, but he is 
bound to follow the Full Bench ruling and the 
operative portion of his order must be in strict ac- 





cordance with the ruling of the Full Bench and 
should in no way deviate from it. GENDA MAL v. 
SUKADARSHAN LAL All, 200 


Pre-emption—Custom of—Village having custom 
of pre-emption— Village extending—Extension, if 
has that custom. 

If the custom of pre-emption prevailed in a 
particular town and the same town had expanded 
in the ordinary course of things, the custom of 


ixxxii 
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pre-emption would also be enforceable in the ex- 
tended boundaries of the original town where the 
custom had prevailed. Miran Bakes v Mo amMap 
Akram KHAN Lah 610 
Decree—Applicotion to enforce collateral 
security—Competency of. 

A decree in a suit for pre-emption is completely 
executed when the pre-emptor deposits the purchase 
money and takes delivery of possession. An ap- 
plication for enforcement of a collateral security is 
wholly out of place in execution proceedings in the 
pre-emption case. A szparate suit is necessary. JANG 
BAHADUR SINGH v. BASDEO SING a All 248 
- Limitation — Suit by pre-emptor against 
another claiming his superior right and that decree 





obtained by other was by fraud—Art. 120, 
Limitation Act, applies. 
Where a pre-emptor institutes a suit against an- 


other pre-emptor, claiming his superior right of pre- 
emption and that the decree obtained by such other 
pre-emptor is based or fraud, the Article applicable 
is Art. 120, Limitation Act. Jawan Kuan v. DITTA 

Lah. 366 
Presidency Towns Insolvency Act (IIl of 1909), 

88, 7, 36, 55—Limitation Act (IX of 1908), s. 3— 

Fraudulent transfer—Transfer — set 

Application for mesne profits—Limitation—O ficial 

Assignee, whether entitled to recover mesne profits 

for more than three years. 

Where a mortgage effected by an insolvent wasset 
aside by the Official Assignee unders 55 of the 
Presidency Towns Insolvency Actand the Official 
Assignee made a further application under se. 7 and 
36 of the Act to call upon the mortgagee to account 
for the rents and profits which he had received from 
the mortgaged property : 

Held, that the proceedings unders. 7 were equiva- 
lent to a suit for the purposes of e. 3 of the Limitation 
Act and the Official Assignee could recover mesne 
profits only for a period of three years before the date 
of the application; 

Held, alsothatin the proceedings the Official 
Assignee was claiming the rents and profits as repre- 
senting the insolvent's estate and was not putting 
forward any claim hostile to the insolvent. G. V. 
MUTHUSAMI Cuetry v. Tue OrrioraL ASSIGNEE OF 
MADRAS Mad. 660 FB 
———-8. 8 (2) (b)—Order of Insolvency Judge 

refusing to review order made in insolvency juris- 

diction — Appealability of- Conditions making 

Original Side order appealable, if should exist. 

The direction that an appeal in insolvency is to 
lie in the same way and be subject to the same pro- 
visions as an appeal from an order made by a Judge 
in the exercise of original jurisdiction, does not 
import that an appeal only lies if conditions exist 
waloh would make an Original Side order appeal- 
able, 

An order made by a Judge refusing to review an 
order made by the insolvency Judge, is appealable 
under s. 8 (z) (b), Presidency Towns Insolvency Act. 
It need not satisfy the conditions which would make 
an Oliginal Side order appealable. NOWROJI 
ARDESHIR COOPER v, OFFICIAL AssIGNEE, BOMBAY 

Bom. 1013 





8, 11—" Carrying on business. 

“ Carrying on business”, though a very indefinite 
term, means, entering into transactions which may 
result in personal liabilities, In re L.E. SALSICIONI 

Cal, 627 
3 11—Distinction between“ carries on 
business” and “works for gain.” 


In the Presidency Towns Insolvency Act,a dis- 
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tinction has been drawn between 
business” and “working for gain.” 
Where the debtor merely manages a business 
under a power-of-attorney given to him by his son, 
who owns the business, the debtor technically 
works for gain. In re L. E Sausicionr Cal. 627 
s. 11—Object of Act—Debtor found “ working 
for gain” within jurisdiction of Court but not 
“ carrying on business"-~ Petitioning creditor, if 


“carrying on 


should be relegated to fresh application— 
Jurisdiciion. 
The Presidency Towns Insolvency Act, haa 


for its object, notso muchthe relief of insolvent 
debtors as thə prevention of insolvent trading and 
the protection of the public. A debtor is adjudicat- 
ed for his own demerits, or it may be his mis- 
fortune, and the merits of the petitioning creditor 
are not material, Therefore, the principle that if 
the defendant in a civil suit is not prejudiced a 
defect in the pleadings ought not to be allowed to 
defeat a justclaim, applies to the insolvency pro- 
ceedings, at least to applications for adjudication, 
for the protection of public interest is a considera- 
tion in such cases. 

Consequently, where on an insolvency petition it 
is found that the debtor does not carry on busi- 
ness within the Court's jurisdiction but works for 
gain, the Court should assume jurisdiction and 
grant the relief instead of relegating the petitioning 
creditor to a fresh application. In ve L. E. 
SALSICIONI Cal.627 
$.25—Trial Court exercising discretion in 

matter of granting, refusing or cancelling protection 

according to principles laid down—Interference by 

High Court. 

The High Court asa Court of App2al woald be 
slow to interfere with the exerciss of the discretion 
which is vested under the Presidency Town3 Insol- 
vency Act, in respect of a matter concerning 
granting, refusing or cancelling , protection under 
s. 25, in the trial Judge, where, he has exercised that 
discretion, according to principles laid down for 
the guidance and exercise of such discretion. FIRM 
B. Meyer & Co., LTD. v ARNOLD JACOB AARON 

Rang. 364 





—— 86, 36. 
Ste Presidency Towns Insolvency Act, 1909, s. esö 
Sez Presidency Towns Insolvency Act, 1909, s. 99 
428 (a) 
——— 8. 36—Ezamination under, nature of. 

Although persons summoned under s. 36, Presidency, 
Towns Insolvency Act are not infrequently persons 
who may be expected to wish to conceal the true 
nature of their dealings with the insolvent from the 
Court, thut is by no means invariably so, and there is 
nothing to justify treating examinations under s. 36, 
as penal inquisitions. In re UPEINDRA Kumar MITRA 

Cal. 415 
—8.36—Registrar in insolvency has discretion 
to refuse to permit examination of person summoned 

under s. 36, to be conducted by creditors. g 

The Registrar has a discretion to refuse to permit 
the examination ofa person summoned under s. 36, 
Presidency Town Insolvency Act to be conducted by 
the’ creditors. 

The creditor can, ifhe pleases, place all the materials 
before the Official Assignee so that the latter may 
assist the Court (or Registrar) in conducting the 
examination, The Official Assignee has a discretion 
in the matter. Ifhe decides not to make use of the 
materials, the creditor may then apply for leave to 
appear at the examination and assist the Registrar. 
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with the materials at his disposal. In re UPENDRA 
Kumar Mirra Cal. 415 
—s. 49 (5). Ser Presidency Towns Insolvency 

Act, 1909, s. 52 (2) (b) 6 
ss. 52 (2)(b), 49 (5)—Capacity of Official 

Assignee to sell joint family properties for insolvent 

father’s antecedent debts — Extent of power— 

S. 49 (5), if applies. 

Under s. 52 (2) (b), Presidency Towns Insolvency 
Act, the capacity to exercise the power of an in- 
solvent father of a joint Hindu family, to sell the 
joint family properties for his antecedent debts 
which have not been incurred for immoral or 
illegal purposes, vests in the Official Assignee. 
But such power should be exercised subject to its 
limitations and the provisions of s. 49 (5) donot 
apply. Sar NARAIN v. Ser KISHEN Das 6PCG 
8.55, Sse Presidency Towns Insolvency 

Act, 1909, 8.7 660 
——— 88.99, 36—" Firm "—Hindu joint family 

business, whether “firm — Such business, if can 

initiate proceeding—Hindu Law — Joint family 

business—Partnership Act (IX of 1932), s. 4. 

The term “firm” is not applicable toa Hindu 
Joint family business. The Presidency Towns Insol- 
vency Act, contains no provision entitling a joint 











family to initiate proceedings andthe proceedings 
Initiated under s, 36 are a nullity and Jiable to be 
vacated. In re GOBINDLAL MoHATA Cal. 428 (a) 


———~— 8.108—Administration of debtor's estate— 

Court's discretion to disallow petition. 

A creditor is not entitled to an administration 
order ex debito justitiae upon proof of the statutory 
conditions precedent, but the Court has a discretion 
to disallow the petition when it finds that suffici- 
ent ciuse is shown. In the matter of TEK CHAND 
GuRNOMAL 9 Sind 1113 
8.108—‘Carrying on business’, meaning of 

~—Mere fact of being partner, if comes within the 

term, 

The mere fact that a person isa partner jn a 
business carried on in a particular place does not 
constitute his carrying on business at that place 
within the meaning of s. 108, Presidency Towns In- 
solvency Act, The expression ‘carrying on business’ 
is not intended to be used in an unrestricted sense, 
Tt is limited to ‘business carried on personally. 
In the matter of TEKCHAND GURNOMAL Sind 1113 





business 
agent’, 


Principai and agent—“ Carrying on 
through agent," meaning of—‘Commission 
- whether included in expression, 

Whether a firm is carrying on business at a par- 
ticular place or not isa question offact. If the firm 
has oaly an office where business for the firm is done 
by an agent, the question whether it ig carrying on 


business at the place where it has its office depends. 


upon the powers and authority of the agent. If the 
agent has authority merely to take orders and to 
transmit them to his firm or show samples, that is not 
carrying on business 
ent if the agent has power to conclude binding cən- 
tracts on his own initiative on behalf of the firm. 
The expression “carrying on business through an 
agent” means carrying on business through an agent 
properly and strictly so-called under his effective 
control and this expression does not apply to an 
agent whois a mere post offics for bringing about 
contracts or who acts asa general agent for diverse 
firms oris a mers broker, 

Held, that the words “manager of a European 
firm" in a submission clause meant manager of a 
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European firm carrying on business and consequently 
the appointment of the commission agent of a Buro- 
pean firm as an arbitrator of the dispute was not 
propsr. Messrs, TLEMING SAW & Co v. Messes. K. 
J. BAHADUR & Co. Sind 1015 
Commission agency—Agent, when can claim 
indemnity—His duty to account. 

In a commission agency, it is the duty of the 
agent, before claiming an indemnity, to account to 
his principal. This obligation of accounting cannot 
be assigned. As long as accounts have not been 
stated between them, the agent cannot assign his 
claim against the principal. GalsULAL GOoNESHILAL 
J. GuMBair MULL PANDYA Cal. 111 (b) 

President of Municipal Committee, whether 
agentof Committee. 

Agency is the creation of contract, and there is 
no contractual relationship between a Municipal 
Committee and its President, and hence the Presi- 
dert is not an agent of the Committee. Tuavoy 
MUNICIPAL COMMITTEE v. U Kaoo Zun Nee Rang. 410 
Priority. See Mortgage 381 
Private defence. See Penal Code, 1860,8 96 206 
Privy Council — Criminal appeals — Leave, when 

granted. 

Leave to appeal is not granted ‘except where some 
clear depature, from the requirements of justice’ 
exists: nor unless ‘by a disregard of the forms of 
legal process, or by some violation. of the principles of 
natural justice or otherwise, substantial and grave 
injustice has been done:' applications for leave tu 
appeal and the hearing of criminal appeals are upon 
the same footing. The Board cannot give special 
leave to appsal where the grounds suggested could 
not sustain the appeal itself; and conssquently, it 
cannot allow an appeal on grounds that would not 
have sufticed for the grant of permission to bring it. 
Misdirection, as such, eyen irregularity as such, will 
not suffice: There must be something which, inthe 
particular cee, deprives the accused of the substance 
of a fair trial and the protection ofthe law, or 
which, in general, tends to divert the due and 
orderly administration of the law into a new coursa 
which may be drawn into an evil precedent in 
future. STEPAEN SENEVIRATNEV. THE KINa 545 PG 

Criminal Trial—Interference with verdict of 
ury. 

it io not for this Board to interfere with the verdict 
of the jury because its conclusion as to guilt or 
innocence might difer from that of the jury. Bat 
where there are no groundson the evidence taken as 
a whole, upon which any tribunal could properly, as a 
matter of legitimate inference, arrive ata conclusion 
that the accused was guilty and any conclusion on 
the available materials would be, and is, mere con- 
jecture or guess, which are not, in law or justice, 
permissible grounds on which to base a verdict and 
where the only proper direction to the jury inthess 
circumstances was that they must return a verdict of 
not guilty or that they could not safely or properly 
find any other verdict. But if onthe contrary the 
direction was quite otherthan this, the verdict can- 
not stand, Srzp..en SENEVIRATNE V. Tan KING 

545P 

Procedure —Exhibit— Secondary evidence—Held, 

that question with regard to use of exhibit as 

secon lary evidence was one of procedure and 
not of fact. 

Held, that the question with regard to the us: of 
an exhibit as secondary evidence, was not a question 
of fart but rather a question of procedure and the 
orders made by the High Court to remit the suits to 
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the Court below for re-hearing after giving the 
plaintiffs an opportunity of calling forthe origi- 
nal of exhibit and considering it or, ifnot produc- 
ed, then considering secondary evidence, ifany, of 
the exhibit, were right. JAGADISH OHANDRA DEO 
Deapat Desv. Gour HARI MAHATO 17PC 


Promissory note —Assignment—Oral assignment 
af valid in the Punjab. : 

The proper mode of assignment of a pro-note is by 
endorsement: only, but in the Punjab, there can be 
an oral assignment. Bris LAL v. Deanna Ram 

Lah, 271 
Both note and voucher executed at same time 

—Voucher giving all particulars of loan and 

signed by debtor—Pro-note -insufficiently stamped 

—Suit on loan independently of pro-note— 

Maintainability of—Civil Procedure Code (Act V 

of 1908), O. VI, r. 17—Amendment of plaint- 

Prayer for amendment—Claim barred on date of 

prayer—Amendment can be allowed. 

‘Atthe time the loan was made two documents 
were executed, one being a promissory note and the 
other, a voucher. On the face of it, the voucher 
contained all the terms of the loan and was signed 
by the debtor. It was intended to be the record of 
transaction and the note was given asa Collateral 
security. The note, however, was understamped. The 
claim inthe plaint was based on the note alone. 
The plaintiff's prayer for amendment of the claim 
so as to introduce a claim on the loan was refused. 
On the date of the prayer, the claim was already 
time-barred : 





Held, that there wag a cause of action upon the 


Joan independently of the promissory note and the 
creditor might prove and succeed upon it although 
the pro-note being understamped was inadmissible 
in evidence. 

Held, also that the original prayer fo? cmend- 
ment should be granted, although at the date of the 
prayer the claim was barred by time. It was in accord- 
ance with the rule that in such circumstances amend- 
ment may be allowed where ths opposite party is not 
prejudiced, as in the present case where the defence 


was a total denial ofthe loan. Fast BENGAL 
COMMERCIAL Bank, LIMITED v. PRASANNA KNMAR 
Sana Cal. 773 


——~— Place of payment—Note specified tobe 
payable at residential site of revenueeslate where 
lender lived—Sufficiency. 

Negotiable instruments in the Punjab are generally 
made payableat a particular town. Where the place 
where the pro-note is payable isthe residential site 
of a revenue estate where the lender lived, the 
naming of it is sufficient to make the note only pay- 
able at a specified place. ARJAN SINGA v. MAQBUL 
ABMAD Lah, 1033 


———- Suit on, against legal representative of 
deceased person —No proof of independent 
acknowledgment of debt by deceased—Clain should 
be scrutinized with great care. 

In a case where the plaintiff sues the leg! repre- 
sentatives of a deceasad person upon & promissory 
note, and there is no proof of any independent 
acknowle¢gment by the deceased of the existence of 
the debt, the Court should scrutinize the claim with 
the greatest care. In particular, where the plaintiff 
je not called and the Court has to depend on other 
evidence, the onus of proof on the plaintiff is not 
lightly discharged, and the validity and due execu- 
tion of the promissory note must be proved with 
strictness. AZIMULLAH V. Ma NYEIN May Rang. 842 
provident Fund. Sze Trust 328 
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Provident Insurance Socleties Act (V of 1912) 
— Act as whole is unsatisfactory. : 
Taken as ə whole the Provident Insurance Societies 

Act, 1912, is a thoroughly weak and unsatisfactory 

enactment. In the matter of TsE PIONEER INSURANCE 

Co., LTD. Cal. 897 

——— ss. 17 (7),18—Notice under s. 17 (7), if 
mandatory —Notice under s. 18 is permissive. 

It is quite clear from the text of ss. 17 and 18, 
Provident Insurance Societies Act, that the giving of 
the notices mentioned in s. 17, sub-s. 7, is mandatory 
whereas the issuing of the subsequent notices laid 
down in s. 18 is merely permissive. In the matter of 
Tar Pronger Insurance Co., LTD. Cal. 897 
Provincia! Insolvency Act:V of 1920). Szs 

-Insolvency 846 
—s. 25—‘For any other sufficient cause’, if 

overrides an express provision of law—Document 

not in possession or power of creditor—Dismissal 
on non-production—Whether without jurisdiction, 

The words “for any other sufficient cause” in 
s. 25, Provincial Insolvency Act, cannot be taken to 
override an express provision of law, especially on 
a question of procedure. Section 5 of the Provincial 
Insolvency Act, states that subject to the provi- 
sions of the Act, the Court in regard to proceedings 
under it, shall have the same powers, and shall 
follow the eame procedure as it has and follows in 
the exercise of original civil jurisdiction. Where 
the documents are not either in the possession or 
power of the creditor, the Court has no jurisdiction 
to proceed under O. XI, r. 21, Civil Procedure Code, 
and if it cannot proceed under that rule, ib cannot 
proceed under the general provisions of s. 25 of 
the Provincial Insolvency Act. When the Court 
dismisses ths creditor's petition on this ground, it 
acts without jurisdiction, Premrag v. NAT..MAL 

Nag. 740 

——— s. 28—Decree against Hindu father— 
Attachment of son's share—Subsequent insolvency 
of father—Receiver, whether entitled to sell son's 
shre—Decree-holder's rights. 

When an attachment has been effected of the son's 
share before the father’s adjudication as insolvent 
there is no power of disposal of tha son's property 
which can pase to and vest in the Receiver and the 
Official Receiver ıs not entitled to sell the son's 
share. 

Where the Official Receiver in whom the father’s 
share vested on his adjudication sold not only the 
father’s interest but also that of the son after a 
decree-holder had attached the son's share : 

Held, that the position was not altered by reason 
of the mere fact that what was immovable property 
had been converted into money and the decree-hol- 
der was entitled to so much of the sale proceeds in 
the hands of the Receiver as represented the son's 
Share. BONDALAPATI KANYAKA PaRAMESWARAMMA V. 
MANDAVA VENKATARAMAYYA Mad. 853 
——__—-s, 28 5), Pensions Act (XXIII of 1871), 

s. 11—Amount from pension received by insolvent, 

if can be directed to be paid to Receiver. 

An insolvent cannot be ordered to pay a certain 
amount monthly, out of the pension received by him 





from Government for past services, to the Receiver. 
Purusorram SINHA v. SaTYENDRA CHANDRA GHOSE 
Cal. 747 


MoULIK 
——— s, 33 (3)—Creditor, whether entitled to 

prove his debt after final discharge of insolvent. 

Section 33 (3), Provincial Insolvency Act, prevents 
a creditor from proving his debt after the insolvent 
has been given a final discharge. BANK oF CnETTINAD, 
Lro. v. Ko TIN Rang:1061 
—s,37—Appointee, tf can distribute assets. 
Unlike a Receiver, an appointee is an unneces- 





Vol. 164] 
Provinctal Insolvency Act— contd. 


sary party to a suit in respect of debts proved 
in insolvency before amendment as his only 
duty is to be the custodian of ths property so 
that it may be attached in his hands when 
decrees are obtained against the debtor. He is 
not even a proper party, as he could in no event 
pay up. money except to persons who have obtained 
decrees and he is bound todo that whsther he is a 
party to the decrees or not. I. S. Skema v. R.K. 
BANERJEE ; ; Rang. 412 
- - 8. 42 (1) (f)—Mere speculation, if disentitles 
insolvent from asking for discharge—No finding 
as to rash and hazardous speculotion—Dascharge, 
if can be refused under s. 42 (1) (f) on this 
ground. 

Mere speculation would not disentitle an insolvent 
from asking the Court for a discharge. Many 
people indulge in all kinds of speculations, but 
the thing which debars an insolvent from claiming 
his discharge is rash and hazardous speculation. 
When the finding of the Court is not to this 
effect, it cannot be said that the discharge of the 
insolvents should be refused under the provisions 
of s. 42 (1) (f) on this ground. Suiv Dreo Saran». 
KIDAR Nata Lah 1087 

< 8.53. See Provincial Insolvency Act, 1920, 

s. 75 (3) ~ 664 

s. 53—Transfer, annulment of—Onus of 
proof—Court under misapprehension as to onus— 

Proper course. 9 

In the matter of annulment of transfers under s. 53, 
Provincial Insolvency Act, the onus lies on the person 
challenging the bona fides of the transfer and not 
on the transferee. 

Where the District Judge and the opposite party 
were under a misapprehension as to the onus of 
proof and it is probable that ths opposite party 
were inducsd not to offer any evidence whon they 
saw that the party on whomthe onug was believed 
to lie, did not offer any evidence, the proper course 
is to send thecase back to the District Judge to 
determine the matter after giving an opportunity to 








the opposite party to adduceevidence and to the 
appellants to adduce rebutting evidence. TIRATHRAJ 
Tiwari v. Firm Sayam SuNDAR BALKISHUN Put. 808 

s. 54. Ser Insolvency 893 


— $.63—Secured creditor giving proof for 
whole debt and receiving dividend on whole debt 
—Security, if relinquished. 

Where a secured creditor not only had given proof 
for the whole debt but had actually received a 
dividend on the whole debt, by his conduct, the 
creditor must be taken to have relinquished his 
security because, unless he did so, he had no right to 
take the step, which he did, of proving the debt 
and sti l less had he any right whatever to receive 
the dividend which he did receive. PADAM PARSHAD 
v. Firm MITTAR SAIN-GANESHI LAL Lah. 540 
———— sS. 75—Leave to appeal—Whether can be 

granted on oral application and at any stage. 

Leave to appeal under s 75 (3), Provincial In- 
solvency Act, can be granted at any stage of the 
proceedings. It can be granted even on an oral 
application made in the course cf hearing of appeal 
before the High Court. R. K. BANERJEE, OFFICIAL 
RECEIVER t. KARUTHAL ACAI Hang. 893 
———8. 75 (3). Seg Civil Procodure Code, 1908, 

O. IX, r.13 . 95y 
—— 8s. 75 (3), 53—Application for annulment 

of transfer by Oficial Receiver -Dismissal of 

application—Appeat without obtaining sanction 
under s. 15 (3)—Competency of. | 

Where the Official Receiver presented an applica- 
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tion under s. 53, Provincial Insolvency Act, for an- 
nulment of a deed of gift made within two years of 
the adjudication on the ground that it was a fraudu- 
lent transfer, and on the dismissal of the applica- 
tion, he preferred anappeal to the High Court but 
did not obtain the leave of the District Court for 
filing the appeal under s. 75 (3) of thAct : 

- Held, that the appeal was incompetent as no leave 
had been obtained and that after the appeal hae 
been admitted leave could not ba granted at the 
stage ofhearing especially when the failure of the 
Official Receiver to obtain leave of the District 
Court for the filing of the appeal was due to a bona 
fide mistake, that is, a mistake which occurred in 
spite of the exerciss of due care and caution, 
Gyan SING v. SAJJADA Lah, 664 | 
Provinclal Small Cause Courts Act (IX of 

1887), s. 17—Application not accompanied with 

bond—Subsequent completion within time—Right to 

be heard. 

If an application under s, 17 for s2tting aside an 
ex parte decree is filed without security and is sub- 
sequently completed within thetime prescribed by 
the law of limitation for making the application, by 
ths deposit of decretal amount or filing of security, 
the applicant has aright to have his application 
heard onthe merits. Consequently, although the 
application was not accompanied with a cash deposit 
or with a security bond yet the Court having per- 
mitted the applicant to file a security bond and the 
bond having been executed and filed within th: 
period of limitation prescribed by Art. 164 of the 
Limitation Act, no fault can be found with ths sscu- 
rity bond. MAHABIR v. SHEO SARAN Oudh 470 
———— 8.17 —Application to set asideex parte 

decree—Security bond—Security found insufficient 
but report about insufficiency tncorrect—Order for 
second security bond—Bond executed and filed 
after limitation —Effect—Held, second bond was 
part of same transaction and not barred. 

In an application to sob aside an ex parte decree 
a security bond was filed within ths period of limi- 
tation. There was a mistaks inthe extent of tho 
share owned by the surety which form2d the subject 
of hypotheeation, ha having purported to hypothecated 
larger share than what was possessed by him, The 
bond was atany rate good forthe smaller share 
which he really owned. The Court ordered the de- 
fendants to filea copy ci the khewat of tha village 
in which the hypothecated share was situate or to 
file another security bond within aweek. The de- 
fendants filed another szcurity bond ex2cuted by tha 
same surety hypothecating a one-ninthshire in the sams 
village. This sscurity bond was also sant tò the 
Deputy Commissioner for verification, The Deputy 
Commissioner reported it to ba sufficient and it was 
accepted by the Court. This bond was impsached 
as not being maintainable on ths ground otf 
having been executed and filed after limita- 
tion for the making of the application for 
setting aside the ex parte decree had expired : 

Held, that the subszquent report of the Deputy 
Commissioner showed that the share actually owned 
by the surety afforded ample security for the amount 
of the decree, In the circumstances the report about 
the security, being insufficient was hardly correct and 
the defendants filed the second security bond at 
the order of the Court and it should therefore 
be treated as a pairt of the sam3 transaction and it 
would be an injustice to allow the defendants to 
suffer on account of the error in the first bond abou: 
the} description of the property. MAHABIR 7. SHE. 
BABAN Oudh 470 
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————s.17(1)—Applisation to set aside ex parte 
decree—Surety given—Ex parte decree set aside— 
Decree passed in suit—Decree-holder, if can proceed 
against surety. 

The words ‘the decres’ in the proviso tos.17 (1), 
Provincial Small Cause Courts Act, refer to the dec- 
ree previously mentioned in the proviso, namely the 
ex parte decree. Thes2 words cannot mean any other 
decree which may eventually bs passed in that suit. 
The mere fact that at a subsequent stage another 
decree is passed on ths merits is no ground for 
making the surety liabls to pay ths amount due 
under this szcond decree as he never stood surety for 
the performance of the second decree. . 

Consequently, where under s. 17 (1), a judgment- 
debtor applies for setting aside the ea parte decree 
passed against himand another person stands surety 
and executes a security bond, and the ex parte 
decree is sət aside, the cass having been heard 
and decreed, ths decres-holder cannot prcc2ed 
against the surety. TULSI Mısır v BINDESHRI MISIR 

All. 570 
s. 25—Finding on pure question of fact, 
supported by documentary evidence, if can be 

assailed in revision under 8, 25 

A fiading ona pure question of fact supported by 
documentary evidence cannot be assailed in revision 
under s, 25, Provincial Small Cause Courts Act. 
Besoy Kumar Appya v NAGENDRA Nata PALIT 

Cal. 226F B 

——— -Sch. ll, cl. 8—Powers under cl. 8, Sch. II, 
whether should be conferred by name of Judge. 
It is not necessary ina notification under cl. 8, 

Sch. II, Provincial Small Cause Courts Act, to 
confer powers by reference tothe name of a parti- 
cular Judge of a Court of Small Causes to enable 
him to try suits for the recovery of rent of home- 
stead land under the Small Caus3 Court pruce- 
dure 

The werds “the Judge of the Court of Small 
Causes” in cl. 8, ara not usel to emphasize any 
distinction between those words and ths words, 
“ Court of Small Causes" but only as a compen- 
dious form of expression which would include not 
merely Courts of Small Causes as defined is 5. 4 
but also officers invested with Small Cause Court 
powers under s. 25, Bengal, N.-W. P. and Assam 
Civil Courts Act (XII of 1887). There is nothing 
which can legitimately form the foundation for 
the view that in vesting a Judge with authority to 
exercise special jurisdiction under that clause, it is 
nec2ssary to confer such authority by reference to 
the name of the particular Judge. Brsoy Kumar 
Appya v. NAGENDRA Natu PALIT Cal.226 FB 
Punjab Allenation of Land Act <XI!i of 1900), 

s. 16—Land of member of agricultural tribe, if 

can be sold in execution of decree even when decree 

itself has directed its sale—S. 16, if allows executing 

Court to go behind decree. 

The land of a member of an agricultural tribe 
cannot bs sold in execution of a decree even when 
the decree itself has directed its sale. Section 16, 
Punjab Alienation of Lani Act, the prohibition 
contained in which is absolute, is authority for ths 
executing Court to go behind the decree. Tha g2n2- 
yal principle that an executing Court must execute 
the decree according to its terms and is not com- 
petent to question its legality was deliberately de- 
parted from in enacting this szction. Sasaip DAYAL 
V. JAMAL-UD-D1N Lah. 752 
Punjab Courts Act(VI 0f1918), s.39 \3)—Ab- 

sence of jurisdiction—Whether good ground for 

second appeal, 
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The absence of jurisdiction to hear an appeal is a 

good ground for səcond appeal. JIWAN v. Sant SINGH 

Lah. 440 

——— 8. 39 (3)—Distriet_Judge hearing appeal 

which lies before Subordinate Judge—His decree, if 
liable to be set aside. 

There is a defect of jurisdiction if a District 
Judge entertains an appeal direct from a Court of 
first instance which, under the provisions of s, 39 
(3), Punjab Courts Act, lies to First Class Subordi- 
nate Judge. The consent and acquiescence of the 
parties to a suit cannot give jurisdiction to a Court 
of limited jurisdiction. JIWAN v. Sant SINGA 

Lah. 440 

Punjab Laws Act(IV of 1872). See Insolvency 
846 
Punjab Municipal Act (Ill of 1911), s. 3 (5) (a). 

Sre Punjab Municipal Act, 1911, s. 195 368 
S. 49—Mere non-payment, if an illegal 

omission -- Suit for recovery of money due for work 

done on contract for Municipal Committee — 

Notice under s. 49, if necessary. 

A mere non-payment is not an illegal omission, 
Consequently, s. 49, Punjab Municipal Act, does not 
apply to asuit for recovery of amount alleged tobe 
due for work done, on contract for the Municipal 
Committee and not paid for. Insucha_ case notice 
under s. 49 isnot necessary and the plaintiff is not 
entitled to a deduction of one month as period of 
notics, FAGIR MUAAMMAD v. MUNICIPAL COMMITTEE, 
P2ILLAUR Lah.1083 
——s. 49—Suit against Maunizipality under 

s. 51, Specific Relief Act (I of 1877), restraining 

it from building drainon plaintiff's alleged plot— 

Temporary injunction granted—Injunction cancelled 

due toapproich of rainy season, and consequent 

hardship to public—Plaintiff amending plaint 
and asking for mandatory injunztion—Notice to 

Muniipality under s.49, if required. 

A suit was filed agains: the Municipal Committee 
for an injunction under s. 54:f th Spesifis Relief Act, 
restraining the Municipal Committes frum construct- 
ing a drain on lanl which wa3 alleged by the 
plaintiff to belong to hira. On the institution of this 
suit a temporary injunction was prayed for and was 
granted against the Munigip:ıl Committee, but the 
latter represented to the Court that the rainy ssason 
was alrivine anl thatif the temporary iajunction 
remained in forczanl ths drain was not consequent- 
ly cons‘ructed, great public injury might result. 
Thereupon, the trial Court canzzlled the temporary 
injunction noting that if the drain was constructed 
and it was found that the C:mmittee was not enti- 
tlel to construct it, the sam2 would be demotished. 
The drain was constructed by the Municipal Com- 
mittee andthe plaintiff, to meet the situation that 
had arisen by the order passed on the cancellation of 
the temporary injunction and by the construction of 
the dram, converted his, suit by amending the plaint 
to one for a mandatory injunction against the Muni- 
cipal Ocmmittee dizecting it to remove the drain. 
To this suitan objection was raised by the Munici- 
pal Committee based ons. 49 of the Punjab Munici- 
pal Act that the suit was not competent without 
notice to the Municipal Ccmmittee : 

Held, that the plaint having been amended in 
this case, and specially under the circumstances men- 
tioned above, s. 49 which should be ‘strictly con- 
strued and it did not apply to the facts of this case. 
It only applies to a sutin which notice is necessary 
and which is instituted without such notice but in 
this case when the suit was instituted no notice was 
necessary and, therefore, s. 49 had no application, 
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MoaamMap Din v. MUNIOIPAL COMMITTEE, SIALKOT 
Lah. 425 
ss. 195, 3—Repairing walls of shed and 
putting roof thereon, whether beginning, erecting or 
re-erecting or altering. 

Section 195, Municipal Act, lays down 
“should a building be begun, erected or re-erected 
without sanction.” Repairing the walls of a. shed 
and putting thereon an iron corrugated roof prima 
facie does not ccm within the words “ begun, 
erected or re-erected.” The term “ erection ” implies 
causing to ssand upright nor does it amount to mate- 
rial alteration within the meaning ofs.3 (5) (a). 
New DELSI MUNICIPAL COMMITTEE v. RAM Bat 

Lah 368 





Punjab Pre-emption Act (lof 1913), ss. 15, 21- 


—Right of pre-emption — Collateral not proving 
possession of disputed land by common ancestor— 
Whether can pre-empt—Onus. 

Under the Punjab Tenancy Aci, a collateral is not 
an heir to occupancy rights unless the common 
ancestor was in possession of the land. Consequent- 
ly, where a collateral brings a suit to pre-empt a 
sale, but there is no proof that the ancestor was in 
possegsion of the disputed land, he is not a rever- 
sionary heir and cannot pre-empt. 

Section 21, Punjab Pre-smptiin Act lays down 
that it is only a-person entitled to a right of pre- 
empticn.-who may bring a suit; from this it 
follows that the plaintiff in the pre-emption suit 
must prove his right of pre-emption in order to 
bring a suit. ILAHI Bak.sa v YAKUB Pesh.149 
Punjab Regulation of Accounts Act (| of 

1930)—Applicability—No transa:tion after Act 

—Act, if applies. 

The Act has no application to a case where no 
transaction has taken place between the parties 
relating to the loan in question after the commence- 
ment of tlie Act. KALANDAR Saag v. Devi Das 

: Lah. 844 
if has retrospective 





-s. 5, Proviso—Act, 
effect. 

The Punjab Regulation of Accounts Act, has no 
retrospective effect as it is clearly provided ins. 5 
that the provisions of the Act shall not apply to any 
loan advanced before the commencement of the 
Act, KALANDAR Suan v. Devi Das Lah, 844 
————S. 5, Proviso—Mere part payment, if 

amounts to fresh transaction within meaning of 

proviso. 

The mere part payment of a debt does not amount 
to a fresh transaction within the meaning of the 
proviso tos. 5, and this is clear from the limitation 
imposed upon the application of the Act to the 
transaction which has taken place after the com- 
mencement of the Act. KALANDAR Ssai v. Devi Das 

Lah. 844 
Punjab Rellefof Indebtedness Act (VII of 

1934; ss. 6, 35, 60—S. 6, applicability— 

Whether applies to Part VIII—Objection -to 

attachment, whether can be raised in appeal but 

before sale. 

The provisions of s. 6, Punjab Relief of Indebted- 
ness Act, apply only to Part III of the Act and 
not to Part VIII in which s. 35 is to be found. 
Therefore, the question that the objections by the 
judgment-debtor, that the property attached is not 
liable to attachment and sale in view of the provi- 
sions of s, 35, cannot be. raised in appeal, and that 
the attachment had taken place before the Act came 
into operation, hasno force provided the objects be 
raised before the sale of the property. Where, there- 
fore, the Court, on such objections being raised 


GENERAL INDEX 


penalties | 


ixxxvii 


Punjab Relief of Indebtedness Act—coneld, 


refuses to apply the provisions of the Punjab Relief 
of Indebtedness Act, it fails to exerciss Jurisdiction 
vested init by law and ite orderis open to revi- 
sion. Hira v. Ram SINGH Lah. 225 
Punjab Tenancy Act (XVI of 1887), s 77— Land 
neither occupied nor used for agricultural purposes 
but used as site for building—Suit relating io such 
land—Civil Court, if has jurisdiction to entertain, 

Whee the land in dispute is neither occupied nor has 
it been let for agricultural purposes or for purpcses sub- 
ssrvient toagriculture or for pasture, but on the 
other hand it is occupied as the site of a building 
in a village, the provisions of the Punjab Tenancy 
Act, donot govern the cass and the jurisdiction of 
the Civil Court to take cognizance of such a suit 
is not excluded by s. 77 of Punjab Tenancy Act, 
AMAR SINGA V. SUNDAR Lah, 749 
Rallways Act (IX 0f1890',s, 72—Railway receipt 

—Agreement No, 3 contained in it explained— 

Goods consigned to self—Ratlway Company 

delivering goods to third person—Railway receipt 

not endorsed by consignee—Liability of Railway— 

Delivery, whether proper, 

The plaintiff (an agent) sent certain goods by rail, 
The railway rezeipt was made out in the name of 
the plaintilts themselves (in other words the goods 
were consigned to self), But it s> happened that 
the goods were taken delivery of by a third person 
who produced the receipt at the place of destina- 
tion though there was no endorsement by th> con- 
signze. The receipt contained conditions for con- 
signors, one of which was tlas ın case the consignee 
did not himself attend to take the delivery, he must 
endorse the receipt with a request to deliver it to 
the person whom he wishes. further if ths receipt 
was not produced the goods weie liable to be with- 
held at the discretion of the Company. The plaintiff 
filed a suit claiming on the basis of this 1ule, that 
the Company was bound to deliver goods only upon 
the production of the receipt either by consignee 
a by the person, in whose favour it was endors- 
ed; É 
Held, that under s. 72, Railways Act, the respon- 
sibility of a railway as regards carriage of goods 
is that of a bailee under ss. 152 and 161, Contract 
Act, und is not that of a common carrier; and that 
such responsibility can be limited only by special 
agreement in a proper form. Thus there was no 
obligation to deliver goods to any particular person, 

Held, further that the object of the condition was 
to protect the railway, and that what it impoited 
was nothing more than a warning to the consignor 
that delivery may be refused by the Railway Com- 
pany in the event of certain conditions imposed upon 
consigneee not being observed. It did not import 
the conveise, namely that if those conditions are not 
observed, the Railway Company will on no account 
deliver the goods. To interpret the rule in that 
way is to lay too much stress upon the word “must” 
appearing in the second part of the rule. 

The rule meant neither more nor less than what 
wae Mentioned namely that it was the duty of the 
cn3ignee to endorse the receipt in favour of the 
cpersonwhom he wished to take delivery. Consequent- 
ly, the dalivery was proper. RAOJI Bsavpu v. B. B, 
& OC. LRy. 2 Bom. 157 
————S8. 80—Through booking—Mere non-delivery 

of goods, whether amounts to ‘loss’ Applicability 

of s. 80 to cases of non-delivery—Hefusal of 
consignee to take delivery unless condition of 
bags is noted—Duty of Company. 

A consignment of goods was seni fiom Mysore in 
the Mysore Railway to Palghat in the §, I, By, 
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The consignee on examining the bags at Palghat 
found that the bags had been tampered with and 
refused to take delivery unlese the bags were re- 
weighed and their condition was noted ania record 
of the condition of the bags was handed over to him. 
The clerk refused toaccede to this demandand the 
goode were sold by the Railway Company. The 
consignee then sued the S. I. Ry. Oo., for value of 
the consignment and damages for loss of profits: 

Held, (1) that the refusal of the Railway Co. to 
deliver the goods on the consignee’s terms was not 
a loss within the meaning of s. 80 ofthe Railways 
Act, and the liability in respect of the goods arose 
from breach of contract and not from a tort, and 
the plaintiff was, therefore, entitled to sue only the 
Company to whom the goods were consigned, viz., 
the Mysore Railway. : 

(2) that the request of the consignee t) give him 
a record of the condition of the bags was not a 
reasonable request and even if the S. I. Ry. Co. 
were otherwise liable, they were not guilty of any 
breach of duty in refusing delivery under thes2 con- 
ditions. Soutu INDIAN RAILWAY Co., LTD. v. KRISUNA- 
SWAMI NAIDU & Brorsers Mad. 903 


Rangoon Municipal Act(VI of 1876),s 194— 
Appointment of Akunwun for realising revenue and 
exercising powers under ss. 45, 46, 47, Lower Burma 
Land and Revenue Act (II of 1816; as amended— 
Akunwun whether servant of Corporation—Akunwun 
gui'ty of negligence or dereliction in performance 
of his duties— Liability of Corporation—Master 
and servant. 

The Akunwunof the Rangoon Corporation, ap- 
pointed by tbe Rangoon Goveinment, under s. 194, 
Rangoon Municipal Act, to exercise the powers con- 
ferred and the duties imposed upon the Revenue 
Otficer under, inter alia, ss, 45, 46 and 47, Lower 
Burma Land and Revenue Act (II of 1876); as 
amended is not in performing the duties imposed 
upon him under s. 47 in connection with the dis- 
posal of the proceeds of a revenue sale held pur- 
suant to ss. 46and 47, the Revenue Officer, acting 
as the servant or agent of the Corporation or of any 
other person, but is, and is bound to exercise his 
own independent and unfettered discretion as a 
person vested with special powers of a judicial 
character. The Corporation has no right to control 
or influence his action in the disposal of the pro- 
ceeds of a sale under s. 47, and itis beyond doubt 
or controversy that in performing this function the 
Revenue Officer is bound y statute to proceed and 
act solely in accordance with his own judgment. 
Therefore, the Corporation, which for certain 
purposes may be treated as the employer and prin- 
cipal of the Akunwun, is under no liability to 
third persons if in the course of performing his 
duties asa Revenue Officer under s. 47, the Akunwun 
is guilty of negligence or any other dereliction of 


uty. 

Where, therefore, the Akunwun, after selling the 
property belonging toa tax-payer for realising the 
taxes, refunds the surplus to him, although having 
notice of the claim to the proceeds, of the mortgagees 
of the tax payer, holding mortgage in respect of 
property sold andthe proceeds become irrecoverable, 
the mortgageeshave no causa of action against the 
Corporation. 

If the surplus proceeds ofthe sale were deposited 
in a Bank on the accountof the Corporation merely 
as a bailse, the liability of the Corporation in such 
ciicumstances for permitting the Revenue Officer to 
Withdraw the sum so deposited for the purpose of 
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paying the same, to the mortgagor would not be 
higher than that of a Banker for allowing s:m3 
deposited with him by a customer to be withirawn 
for the purpose of being misapplied or misappro- 
priated. The Corporation hag no beneficial interest 
in the surplus proceeds of the sale that have been 
deposited with it by the Revenue Offizer. It is a 
matter of indifference to the Corporation whether 
the Revenue Officer decided to handover the sur- 
plus proceeds of the sale to A orto B, the Corpora- 
tion has no estate or interest in ths surplus pro- 
ceeds, and the disposal of them is solely the concern 
of the Revenue Officer. The knowledge of the officials 
under the -Revenue Officer or of any of them can- 
not be deemed to beth» knowledge of the Corpora- 
tion for they received this information not as ser- 
vants of the Oorporation but when acting as agents 
and on behalf of the Revenue Officeer in his statutory 
capacity. BALT.,AZAR & Son, LTD. v. MUNIOIPAL 
CORPORATION, RANGOON Rang. 448 


Receiver —Receiver appointed by Court—Suit 
against—Permission of Court, whether essential. 

A Receiver appointed by the Court does not re- 
present the owner of Lhe estate for which hs is Re- 
ceiver, but is merely an officer of the Court, and ag 
such, cannot sue or be sied, except with the permis- 
sion of the Court. Joonus Moosa v. Guunam HUSSEIN 
ALI MUHAMMAD Sind 716 


17—Consent 


Registration Act (XVI of 1908), s. 
an suit— Whether 


decree affecting property not 

registrabl2. 

A consent decree creating a charge over properties 
which were not the subject-matter of the suit is 
compulsorily registrable under s. 17, Registration 
Act, SIMBHURAM BERIWALA V. GULZARILAL THAKUR 

Cal. 1009 


———s.17—Mortgage by deposit of title deeds— 
Letter re-stating terms of verbal agreement and fact 
of deposit—Whether requires registration. 

Where the defendant borrows, in pursuance of a 
verbal agreement to create charge on certain immovy- 
able property, some money on a promissory note 
and deposits the title deeds of such property, the 
letter in which the terms of the agreement are re- 
stated and the fact of the deposit of title deeds is 
recorded, does not constitute the bargain and does 
not require registration under s. 17, Registration 
Act. KALIDAS CHANDRA V. JUGAL Kisaorz Dutt . 

Cal. 197 

- $. 17 (1) (b)—Cattle of judgment-debtor 
attached in execution—Applicant executing surety 
bond, mortgaging certain properties and undertaking 
to produce cattle andin cuse of failure binding 
himself to pay Rs. 90, value of cattle—Document 
held neither mortgage nor charge—Registration, not 

essential—Transfer of Property Act (IV of 1882), 

s. 100. < 

The applicant executed a security bond in a cer- 
tain execution proceeding which provided: ‘I of my 
own fiee will stand surety on behalf of the said 
(judgment-debtor), mortgaging the following proper- 
tiez, and covenant that the attached cattle shall be 
produced before this Court, when required by this 
Court and failing therein, I bind myself to roifeit 
asum of Rs. 90 the value of the cattle’ : 

Held, that the document ia question was neither a 
mortgage, nor did it create a charge, so aeto bring 
it within the operation of e. 100, Transfer of Proper- 
ty Act. That being so, it was not necessary that it 
ehould be registe:ed ; for it created an interest of a 
value less than Rs, 100, and, therefore, did not come 
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within the operation of s. 17 (1)(}), Registration Act. 
MOHAMMAD Razak v. RAM RATAN TEWARY Rang. 52 
—— 88.17, 49— Equitable mortgage—Writing, 

if essential—Document falling within s. 17, 

Registration Act and not registered— Admissibility 

in evidence. ` 

For the purpose of creating an equitable mortgage, 
all that is necessary is a loan coupled with a de- 
posit of title-deeds relating to the propeity to be 
mortgaged with the intention of creating a charge 
onthe property. No wuiting is needed for the creat- 
tion of such a mortgage; but if the parties choose 
to put their agreement with respect to the transac- 
tion in writing, that document will exclude all other 
evidence of the transaction. Further, if the docu- 
ment falls within the purview ofs.17, Registration 
Act, and is not registered, it will not be admissible 
in evidence by virtue of s. 49 of the same Act 
Tue PUNJAB & SinDa BANK, LIMITED v. JASWANT 
SINGA Lah. 63 
————58. 17, 49— Letter of request to Bank to 

advance money to bearer on security sent along 

with it—Bank advancing much less than requested— 

Held, letter did not require regi:tration as it did 

not create any charge. 

C wrote the following letter to the Manager of the 
Bank, “Dear Manager, Compliments—I am gending 
to you dear J with the title-deeds relating to (pro- 
peity A), three sale-deeds, two.malkiyat fards of the 
patwart containing khasra numbers and one plan of 
site attached to the property. Please put them 
before the Board, get them a2cepted, pay money to 
J and secure his signature on the promissory uote. 
I hope that dear K might have ulso reached you 
with the title-dezds relating to the property B. 
Pleass keep the title-deeds of any of these two pro- 
perties, which are ccmplete, and return those of the 
other, Please do lend the money in any case. 
Please lend one lac or any amount you think pro- 
per. Secure the eienature of J. Any service.” This 
letter was presented by J. to the Manager of the 


Bank but only a sum of Rs, 10,000 was advanced 


thereon: : 

Held, that this letter required no registration. 
It did not create any charge on property. It merely 
amounted to a request by C to the Bank to lend 
money on the security of property A or on tke 
security of another property. PUNJAB & SIND 
Bank, LIMITED v. Jaswant SING 4 Lah 63 
ss. 17, 42—Memorandum signed by mort- 

gagor in relation to equitable mortgage—When 

requires registration—Held, document in question 

did not constitute bargain but was evidence of past 

transactions and did not requtre registration, 

A memorandum signed by the mortgagor in rela- 
tion to a mortgage by deposit of dcecuments of title 
may be a document which the Registration Act re- 
quires to be registered, even though it does not 
embody all the particulars of the tranzaction, but 
regietration is not so required unless the memoran- 
dum on its face embodies such terms, and is signed 
and delivered at such time and place and in such 
circumstances, as to lead legitimately to the conclu- 
sion that so far as the deposit is concerned, it con- 
stitutes theugreement between the parties. 

Held, on facts that the document did not constitute 
the bargain between the parties but was evidence 
of past transactions and did not require registration, 
Tag PUNJAB & SIND BANK, LIMITED V. JASWANT SINGI 

Lah. 63 
8. 50—Registered document—Priority over 
unregistered document—Limitations. 
The Registration Act provides thata registered 
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document shall take effect,as regards the propaty 
comprised therein, against every unregisteie i 
document relating to the same property. This 
provision can only apply to cases in which the pro- 
perty conveyed by the two documents is the same or in 
which the property conveyed by on? document ir- 
cludes the property conveyed by the other. In other 
words, it applies where the two documents are anta- 
gonistic, but not where effect can be given to each 
without infringement of the other. Bostan v. Bostay 

Lah, 577 
— $8. 77—Suit for compulsory registration— 
Triul Court decreeing sutt—Appellate Court in 
effect finding agreement valid but refusing regis- 
tration—Order for return of constderation—Leld, 
High Court in second appeal could set aside order 
—Second appeal—Question of law. 
The plaintiff brought an action 





for compulsory 


registration ofa sale-deed unders. 77 of the Regis- 


tration Act. The trial Court granted the plaintiff's 
prayer but the Appellate Court ecncluded that the 
plaintiff was not entitled to compulsory registiation 
but he was entitled to the return of the considera- 
tion : 

He'd, that by ordering the return of the conside:a- 
tion money, the lower Appellate Court had not sb 
aside the tinding of the trial Court that the agree- 
ment was valid. If tho plaintiff was entitled to 
the return of hie money, the decision was m?rely 
a decision on a question of Jaw, whether tie Judge 
had exerciged what he considered to be his discretion 
in favcur or against the plaintiff a; the case might 
be under s. 77 of the Registration Act, and the High 
Court in second appeal could set aside thot order. 
Ram Prasap Cuaup cry v, Buc. O AUD-URY 


Pat. 315 
Rellgious Endowment. Sez Hindu Law | 347 
Alienation— Dedication in service of 


family idol —Property, when can be alienated. 

Property dedicated to the services of a family idol 
cannot b2 alienated except fir unavoidable neces- 
sity, nor can it be taken in exzcution of a personal 
deciee against the shebait Sri Rap.a Kerisana 
Ast_apiT Tc AKURDWARA v. MAHARAJ KUNWAR 

Oudh 919 
——-—Temple —Liyht kept eternally burning 
before it—Whether proof of its betng public temple, 

The fact that soma sort of light is kept eternally 
burn nz inthe building will not by itself be suffic:- 
ent to convert the building intoa public temple, and 
is quite ccnsistent with th> idea of a private tem- 
ple. Hiro v. ARJAN Das Lah. 313 
——Wakf—Succession to prop2ity from guru to 

chela—Property, whether wakf—kterenue Records— 

Maliait entered as owner—Value of entry. 

Where it has been established that su'esssion to 
the property has always ben frem guru to cheia, 
the institution must be held to be wakf. 

The mere fact that in the revenue papers ths 
mahant is nimed as owner of. ths revenus paying 
leni does not amount to anything, WANTI v. BINDRA 
Ban Dass Lah. 432 
Res judicata—Co- defendant ;—Relief gizen to 

glarntijf not requiring decision o? any case between 

co-defendants—Co-defendants, wether bound by rt. 

Jf a plaintiff cannot get at his right without 
trying and deciding & case beiwsen co-defsadants, 
the Court will try and decide that cas, and ths 
co-defendants will be bound, But if ths relief 
given to the plaintiff does not require or involve a 
decision of any case between co-defendants the cc- 
defendants willpot be bounl as between each 
ather by any proceeding which may be necessary 
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only to the decree the plaintiff obtains. In sucha 
case, three conditions are requisite : (1) There must 
be a conflict of interest between the. defendants 
concerned ; (2) it must be necessary to decide this 
conflict in order to give the plaintiff the relief he 
claims ; and (3) the question between the defendants 
must have been finally decided. A L. A. R. 
.Os5tryar Firm v. A. K. R. M. M. K. Currtyar Firu 
Rang 468 
— Constructive ies judicata— Suit by all land- 
lords for additional rent for additional area under 
s. 52— Landlords in whose favour kabuliyat was 
executed, also impleaded — Claim under Tenancy 
Act dismissed —Claim under kabuliyat held not 
maintainable as it was executed in favour of some 
only—Subsequent suit by landlords in whose favour 
kabuliyatwas executed — Other landlord ` made 
defendant—Suit, whether barred by constructive 
res judicata. è 
-_ The present plaintiffs and the six annas co-sharer 
landlords as plaintiffs instituted a suit for ad- 
ditional rent for additional area under s. 52 of the 
Bengal Tenancy Act. In the plaint of that suit the 
kabuliyat executed in favour of plaintiffs alone was 
also pleaded. The claim under s. 520f the Bengal 
Tenancy Act was not admissible as the tenancy, which 
-was aryolt one, included undivided plots of land. 
The claim on the basis of the contract as evidenced by 
the said kabuliyat wasalso held not maintainable on 
the ground thatthe said kabuliyat had not been 
executed in favour of all the landlords who were then 
suing jointly for additional rent. Subsequently the 
present plaintiffs brought a suit for rent under 
the kabuliyat executed in their favour and joined 
the other co-sharer landlords as defendants : 
Held, that the suit was not barred by the rule of 
constructive res judicota. Prosanna Kumar MISTRI 
v. BUDHANGSU Kumar Roy CHAUDHURY Cal. 457 


=--—-Court deciding question in one sense—Same 

Judge deciding in contrary sense in same proceeding 

—Re-opening of question, if barred. 

When a Judge has decided a question which he 
had- already decided in the same proceeding in a 
contrary sense, the re-opening of it thereafter is 
barred by the principle of res judicata. JAGARNATH 
Lat v. Lat BABU Pat.282 


Estoppei by —Whether prevails even when 
result of giving effect to it is to sanction what 
. ts prohibited by law—Bombay Hereditary Offices 

Act {F of 1886), s. 5 

The plea of estoppel by res judicate may prevail 
even when the result of giving effect to it will be to 
sanction what is illegal in the sense of being pro- 
hibited by statute. 

Two persons claimed to be the heirs of a deceased 
holder ofa patilki watan and one of them gota 
certificate of heirship and hisname entered in the 
watan register. The cther sued for a declaration 
that he was the heir of the deceased holder. The 
suit was cumpromised and a decree was passed there- 
in. Under the decree the parties were declared 
entitled to the right of service in equal shares : 

Held, that the consent decree operated as estoppel 
until set aside by a proper suit even though itseffect 
might bə to sanction the alienation of the watan and 
the watan rights which are prohibited bys. 5, Bombay 
Revenue Hereditary Offices Act; 

Held, alsothat the- person claiming from one of 
the parties to the compromise decree was bound by 
the decree which was a judgment inter partes, 
BASANGOTDA GIRIYEPPAGOUDA PATIL v. BASALINGAPPA 
MALLANGOUDA PATIL - Bom, 703 (b) 
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Finding adverse to defendant—Whether can 
be treated as res judicata when sutt is dismissed. 

A finding adverss toa defendant in a suit cannot 
be treated as res judicata if the suit bs dismissed 
especially when the findine was not in fact necessary 
for determination of the suit. BAIJNATH SAHU v. 
JATMANGAL PRASAD SINGH Pat. 851 

House in dispute declared to be U's in 
insolvency proceedings against A ~ Plaintiff 
obtaining decree for foreclosure against A—Plaint- 
aff dispossessed by B as heir of C—Held, res judicata 
applicd—Burden of proof when decree-holder fails 

in objection proceedings. i 

In an insolvency case under s. 4, Provincial In- 
solvency Act, in which one A was adjudged in- 
solvent, the plaintif had attached the houss in suit 
and one C objected and it was held that the house 
was hers. Subsequently, the plaintiff obtained a 
decree absolute for foreclosure against A who had 
purchased the house in dispute from one G. He 
was placed in possession but was dispossessed by 
one B who claimed the property as hers as heir to 
C to whom it was gifted by D who had purchased 
‘from G: 

Held, that the rule of res judicata applied and it 
must be accepted that the house belongelto C and 
not to A. 

Held also, that B being in possession she was 
entitled to set up jus. tertia and that the fact that 
the plaintiff had already obtained a decree absolute 
for foreclosure made no difference. Had the deci- 
sion in the objection proceedings been the other 
way, then B would have had to establish her 
right to the property. But when the decree-holder 
fails, the burden is on him, and he can only succeed 
on the strength of his own title and not on the 
weakness of the defendants’ case. KAUSHALYABAI 2. 
BAISAKHU Nag. 694 

Insolvency proceedings—Court finding that 
creditor had relinquished his security—No appeal 
and order becoming conclusive —Question whether 
security is relinquished, held res judicata. 

It was found by the Ccurt as a fact that the 
secured creditor had relinquished his security for 
the general benefit of the creditors and there was, 
no appeal against the order: 

Held, that the question whether the creditor had 
relinquished his security or not, was res judicata, 
Bank o¥ CxETTINAD, LTD. v. Ko TIN Bang. 1061 

Issue whether decree-holder could proceed 
against under proprietary rights never raised— 

Judgment-debtor s failure toput in objection under 

s. 151, Oudh Rent Act before dute of sale—Res 

judicata, tf applies. 

Where it was argued that the judement-debtor 
having failed to put inan objection under s. 151 of 
the Oudh Rent Act, earlier than the date fixed for 
sale cf under-proprietary rights, the principle vf res 
judicata applied and he was estopped from raising the 
objection : 

Held, that in order to opsrate as res judicata 
there must be an order or decision of a Court on 
a point in issue but in the presont cas2 the issue 
whether or not the decree-holder could proceed 
against the judgment-debior’s under-proprietary 
rights was never rais*d much less decided, and bence 
there was nothing to operate as res judicata against 
the judgment-debtor Suauzip Kunwar v. MANAGER, 
Court or Warps, Dvtncwas Oudh 466 

Letters of administration — Contentious 
proceedings—Finding as to nearest heir—Whether 
operates as res judicata, 


Where in contentions proceedings for letters of 
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administration it has been found that a certain 
person is the nearest heir of the deceassd, that deci- 
sion is binding ina subsequent suit upon the par- 
ties to the earlier proceedings, and those claiming 
under them. U Ba Lin v. Ma E SEIN Rang. 743 
Mere suggestion in judgment on point not in 
issue—Whether constitutes res judicata. 

A mere suggestion by the Court in a judgment 
passed on a point not in controversy and in respect 
of which no issue has been framed, has no binding 
effect and does nct constitute res judicata. P. SHANKER 
Nati v. BABULAL Nag. 931 
—No relief against pro forma defendant— 

Such defendant, plaintiff in subsequent suit — 

Finding in previous suit, whether res judicata. 

Where ina former suit no relief was claimed 
against the plaintif in the subsequent suit, they 
being merely pro forma defendants in that suit, the 
findings in the previous suit do not operate as 
res judicata against the plaintiff in the subsequent 
suit. NIBARAN CHANDRA SAHA 9. MATILAL SHAHA 

Cah 561 
— Party not litigating under same title—Res 
judicata does not apply. 

Where the parties are not litigating inthe present 
suit under the same title under which they litigat- 
ed in the former suit the plea of “res judicata” 
must be overruled. Gur Din Sau v. BADRI 

Oudh 1003 
———~—Prior suit instituted in Court of Munsif— 

Munstf not having pecuniary jurisdiction to try 

subsequent suit—Res judicata, if- operates. 

Where the earlier suit was instituted in the Court 
ofa Munsif and came before the Chief Court in 
second appeal and the Munsif lacked pecuniary 
jurisdiction to try the subsequent suit, the decision 
in the former suit cannot operate as res judicata in 
the subsequent suit. Partas BAHADUR SINGH v. 
JAGATJIT SINGH Oudh 118 
—Question not raised in pleadings and 
issues—Whether can be allowed to be raised, 

Where a person seeks to makeuse of the judgment 
in a prior suit as res judicata, it is necessary for 
him to identify the subjects in dispute inthe sub- 
sequent suit withthe subjects which in the prior 
ease were held to belong to him. When hs has not 
raisad the question in the pleadings or in the issues, 
he cannot be allowed to go into the question. JAGADISa4 
CHANDRA Dro DHABAL Dus v. Gour Hart MAHATO 

17PG 
Rule of —Principle of finality of litigation. 

It is a principle in every system of jurispru- 
dence that there should be finality in litigation. A 
judgment not appealed from binds the parties and 
privies for all time by what appears upon its face; 
and ifitcan be shown that in the course of the 
action that resulted in the judgment a certain 
definite and material issue was raised by the 
parties-and determined judically or by consent, it 
would be contrary to public policy to allow the 
same parties to re-agitate the samematter in subse- 
quent legal proceedings. Mstoprel by matter of re- 
cord rests on this principle, and although it may 
be said in one sense to exclude the truth, it is eszen- 
tially just “and righteous. ALLAHBUX PINDOK v. 
NUSSERWANJI & Co. Sind 43 

Superior Court finally deciding par :icular 
point—Decision not restingon finding of lower 

Court—Finding of lower Court, whether can have 

effect of res judicata. 

When a suit is “finally decided" on a particular 
point by a superior Court any finding recorded by 
the Courts below, which has not been dealt with 
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by the Court of appeal, would not have the binding 

effect of res judisota, Miran Bakus! v. MOHAMMAD 

AKRAM KHAN Lah. 610 

Revenue Records— Khatian—Entry in, as to non- 
agricultural homestead—Value of —Entry in Record 
of Rights—Facts pointing to permanency in charac- 
ter of right of holder—Value of chances of rever- 
ston. 

Where thse land is non-agricultural and homestead, 
the statutory presumption would not attach to the 
entry in the khatian, but theentry in the Record of 
Rights, would be a piece of evidence of no slight 
value. 

Where a tenant holds rent-free right in certain 
non-agricultural and homestead land, and there are 
many transfers without any interference and every- 
thing points to the permanency ofthe character of 
the right of the holder, the value of the chances of 
reversion is practically nil. Joy NARAYAN C#anpra 
v. MURARI MOHAN CHAKRABARTY Cal. 293 


Revenue Survey Map—Evidentiary value of —Suit 
by proprietor of Mouzah yor declaration that 
resümption and assessment of particular area is 
illegal —Revenue Survey Map, whether conclusive 
against Government— Difference between Thak and 
Revenue Survey boundary—Which prevails. 

In proceeding to assess lands as added land under 
Act IX of 1847 one has to take the Revenue Survey 
Map as the starting point, and cannot go behind the 
map and assess lands shown therein as forming part 
of a permanently-settled mouzah; but this does not 
imply an admission that all lands shown as such had 
already been, in fact, assessed. Ina suit by a pro- 
prietor of a mouzah for a declaration that the resum p- 
tion and assessment of a particular portion of land 
found to have been accreted to it are illegal and 
ultra vires, the Revenue Survey Map cannot be taken 
as conclusive as against the Government. It is for 
the plaintiff to prove that the area in suit forms part 
and parcel of a permanently settled estate. 

Where there isa difference between the Thak and 
Revenue Survey Boundaries of a mouzah, the statutory 
line which has to be recognised by the authorities is 
the line of Revenue Survey, and if the plaintiff wants 
to rely on the thak line as more reliable, it is forhim 
to lead evidence onthe point. Kumar BIRENDRA 
Natu Roy BAHADUR v. SECRETARY oF STATE FoR INDIA 
IN COUNCIL h : Cal. 637 
Revision—Assignee of creditor getting money decree 

against debtor —Defence of payment—No appeal 

but separate suit—Tourt, if can consider finding as 
to non-payment and pass declaratory decree— 

Revision, competency. | J ; 

In a suit by an assigns: ofa creditor against tha 
debtor a simple money decres was pas32d in Spite of 
tha defence of payment. But the debtor dil not 
appeal against it. Sabssquantly th: debtor filed a 
suit claiming that ths decres obsaiazd agains’ him 
was by fraud. On the dismissal of the sait by ths 
trial Court, the debtor went in appeal : 

Held, that the Appellate Court could not _ Te-con- 
sider the finding as to payment and had no jurisdic- 
tion to find that payment had been made anl to grant 
the declaratory decsre in the debtor s favour, par- 
ticularly when th21e was ne credible evidenca to sup- 
port suh a Anding, and in snol a case revision was 

. AmoLak Rau v. MOHAMED ALI 
com poron Pesa. 856 


Newissue—When can be framed. | 5 

The parties produced the whole of their evidence 
on all the issues framed and had ample opportuni- 
The issue regarding the right of pre- 
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emption clemly included the issue which Cv unsel 
suggested in revision: 

Held, that the Cowit was not prepared in revisicn 
to grant the plaintiff a further opportunity of doing 
that which with common care and attention he must 
have known he had to do from the start. ILAHI 
BAKHSH v. YAKUB Pesh. 149 
—— — Parallel remedy open—Interference, 

Tt is not an inflexible rule and that in all casesin 
which a parallel remedy is open to a party, his 
application in revision should, as a matter of ecursa, 
he dismissed, Trtok SINGH v. Mo. assan Rasatp 


Lah.142 
Sale of Goods Act (Ill of 1930), s. 27. Sre 
Partnership Act, 1932, ss, 5,6 1100 


Sea Customs Act (VIII of 1878),8 30—Valze 
of: goods, determination of — Jurisdiction — 
Determination in conformity with statutory 
provision—Court, if can change it. 

The jurisdiction to determine the real value cf the 
gcods is vested by the legislature in the Customs 
officers and where the officer has conformed to the 
statutory provisions of the law in arriving at his deci- 
sion, the Court cannot sit in appeal against it or re-try 
the questicn at issue. In such a case the question of 
burden of proof hardly arises Messrs. WILLAITIRAM 
JAISHIRAM V. SECRETARY or STATE Sind 583 

: S. 32— Goods undervalued—Option to buy 
lies with Government — Provisions of s. 32, when 
come into play. ` 

Section 32, Sea Customs Act, does not empcwer a 
importer to compel the Customs Officer either to 
accept his declared value as correct, or if he challeng- 
es it to buy the goods on behalf of Government at 
the declared value. ‘The option lies with Government 
to buy the goods in fit cases and not with tke 
importer. The use of the expressicn “may” inthe 
first part of s, 32 makes it abundantly clear that the 
option lies with the Customs Officer to detain the 
goods for the purpose of that section if he so wishes, 
It is only when the Customs Officer acts under that 
section that the procedure laid down in the rest of 
the section comes into play. Messrs, WILLAITIRAM 
JAISHIRAM V. SECRETARY OF STATE Sind 583 


Second appeal—Findings of fact not vitiated by 
-error of law or procedure and based on legal 
evidence— Whether conclusive. 

Where the finding is not vitiated by any errr of 
law or procedure, which could justify interference 
therewith in second appeal, and is based on legal 
evidence, the finding’ must ke accepted as conclu- 
sive. Gur Din Sai v BADRI Oudh 1003 
—Finding of fact—Tenant executing kabuliyat 

— Rent never realized athabuliyat rate —Inference 

that kabuliyat was never meant to be ccted upon, 

drawn by Court—Whether inferene of fact—If 
| can be challenged in second az pzal—Benjal Tenancy 

Act (VIII of 1885), s. 30. 

It cannot be said as a matter of law that noin 
ference can be drawn from the fact, that rent was 
never realised at the kabuliyot rate but at a lower 
sate, tlatihe parties never meant to act upon the 
habuliyat frcm the beginning. The inference drawn 
ly the Covrt isan inference of fact based on ad- 
missible evidence and is nct open to challenge in a 








second appeal. SALYENDRA Natu Rayv. PRAMANANDA 
HALDAR Cal. 437 
Questionof law. Sre Registration Act, 1908, 

s. 17 315 
Silander, Sez Tort 385 
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Specific Rellef Act (| of 1877)—Scope of Act. 

It is very necessary that orders made under - tha 
Specific Relief Act, should specify with exactitude 
ani clarity ths specifie act which the person holding 
a public office 18 being commanded to do. Com- 
MISSIONER OA INCOME Tax, BOMBAY PRESIDENCY & ADEN 
y: BOMBAY TRUST CORPORATION, LIMITED 18 PC 
-S. 31—Civil Procedure Cole (Act V of 

1908), s. 47—Decree for cost under execution~ 

Petition of adjustment~—Judge wrongly recording 

full satisfaction of dzcree, instead of cost alone— 

“His successor, if can entertain application for 
review to rectify mistake. 

Where in execution of decree, as regards costs 
only, an adjustment petition is presented but 
it being wrongly worded, full satisfaction of the 
decree is recorded although the intention of the 
parties was to record satisfaction in respect of 
costs only, the order can be rectified inveview by 
the Judge passing it. But such an application for 
review cannot be entertainzd by hissuccessor. The 
ex cuting Court, which would include a Judge 
coming in asa successor of the Judgə who passed 
the order in question, has no jurisdiction, as an 
executing Court, to enter int» the questions relating 
to the rectification of the order in question under the 
provisions of s, 47 of the Oode. A suit for rectifica- 
tion under s. 31 of the Specific Relief Act, is, there- 
fore, maintainable and s. 47, Oivil Procedure Code, 
is no bar to it, ABDUL SATTAR Cloupaury v. ABDUL 
RUSAN Cal. 651 
——— s8. 31—Suit to rectify under s. 31, Specific 

Relief Act, if lies—S. 47, Civil Procedure Code, 

if bar—Article of Limitation Act applicable to 

such suit—Limitation Act (IX of 1908), Sch. J, 

Arts. 96, 129. 

A suit for rectification of an instrument on the 
ground of mutual mistake is provided for by s. 31 
of the Specific Relief Act. Such a suit would lie 
unless it is barred under other provisiuns of the 
law, e. g., s. 47, Civil Prcecedure Code. 

Such a suit is governed by Art. 96 and not by 
Art. 120 of the Limitation Act. ABDUL SATTAR 
Caoup..ury v. ABDUL RUSAN Cal, 651 

8.39. See Court Fees Act, 1870, s.7 (iv) B 
36 





s. 42—Suit for declaration simpliciter that 
order of Revenue Boird i3 in excess of its juris- 
diction, whether maintainable. 

The distinction between a suit brought for a 
declaration that an act or orderof a statutory body. 
is inexcess of its jurisdiction and a suit brought 
for the correction ofan entiy ina settlement record 
on certain specified grounds is patent and substantial. 
In the one case it is a suit under the general law 
based on a common law right. In the other it is a 
suit under an enabling provision of an enactment. 
In the first case apart from the questions of juvisdic- 
tion the merits do not matter. In the second case 
the decision must be on the merits If the plaintiff 
is confined to the final prayer in the plaint there 
eun be nv doubt that the suits are notfur a declara- 
tion simpliciter that the order of the Board of 
Revenue is without jurisdiction, and treated as 
suits under s. 173, Madras Estates Lands Act they 
are not maintainable. RAMAOHANDRA v, BEERO POLLAI 

Mad, 398F B 

8.42, proviso—Declaration suit that certain 
property is joint family property—Further relief, 
by way of partition, not claimed—Suwit, if barred 
by proviso to s. 42. 

The plaint sst out that ths plaintiit and the defen- 
dante were brothers, and at all times material to the 
suit were members of a joint Hindu family, of 
whom the plaintiff was the eldest, that the property 
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in question was acquired by the joint family, that 
defendant No. 1 was seeking to disputs of the pro- 
Party privately or otherwise to defraud the plaintiff 
and defendant No, 2, and that the plaintiff did not 
desire to separate from his brothers but felt that 
it is desirable that a declaration of his rights in the 
suit property should be made: 

Held, that the suit was not barred hy proviso to 
s. 42, Specific Relief Act. Although no further relief 
of partition was claimed, the relief by way of parti- 
tion, in the circumstances of the case, was not a 
further relief but merely an entirely different right 
which it might not be necessary for the plaintiif 
under the circumstances of the case to exercise for 
the time being. Surya Nata SINGA 9, Sato Karan 
SINGH Rang. 133 


s. 42 previso—“Relicf", means something 
“more than “right.” 

The word “Relief” in proviso to s. 42, Specific 
Relief Act, connotes something which is needed by 
ths person seeking relief: if means more than “right”. 
SURYA NATH SINGH v SAIO KARAN SINGH Rang.133 
— 8, 45 (8). Sez Inccme Tax Act, 1922, s. (6. 

18PC 
s. 45 (g)—S. 45(g), meaning of—Principie. 

Clause (g) in s. 45 of the Specific Relief Act, does 
not mean that ordcrs can be made to enforce the 
satisfaction cfa claim upon the Crown provided that 
the Court acts with some additional motive or has 
s:me further intention. The principle is that the 
Court cannot claim even in app2arance to command 
the Crown, and where an obligation is cast upon the 
principle the Court cannot enforce it against the 
servant merely as such. Before mandamus can issue 
to a public servant it must, therefore, be shown that 
a duty towards the applicant has been imposed upon 
the public servant by statute sothat he canbe 
charged thereon, and independently of any duty 
which as servant he may owe to the Crown his prin- 
cipal. (OO0MMISSIONER oF Income Tax, BOMBAY 
Presipency & ADEN v. BOMBAY Trust Corporation, 





Linit:-p 18PG 
——5. 54. Sez Punjab Municipal Act, 1911, 
s. 49 425 


——— 8, 56 (]}—Dispute regarding right toexhibit 
film first between two competing cinemas—Proper 
order, whether injunction or damages. 

In a dispute between two compsting cinemas re- 
garding the right to exhibit a cartain film first in 
the city, on interim injunction order should not be 
granted. This is a quarrel between businessmen about 
a business matter involving the question of rup2¢s, 
annas and pies and in such a case damag>s and not 
an injunction would be the ordinary and adequate 
remedy. NATIONAL TALKIES v. IMPERIAL TALKIES, 
KARAC:.I Sind 929 
——— 8. 57—Agreement to have common manager 
. by perscns entitled to manage shares separately— 

Agreement, nature of—One party trying to break 

agreement—S, 57, if applies—Injunction, if can be 

granted, 

A and B agreed that their estate should be 
managed by acommon manager and ordinarily they 
would, as they were holding their shares in sever- 
ally, be entitled to manage their respective shares 
separately. There was a covenant to the effect that 
there should be no partition of the estate jointly 
owned by the parties fora definite period. On B 
trying to break the contract, A applied for an in- 
junction to restrain B from interfering with the 
common management of the property : 

Held, that the effect of the agreement was that the 
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parties agreed not to do that which they or- 
dinarily have a right to do: in other words although 
affirmative in form, the agreement in substance was 
negative and that th: agreement complied with s. 57, 
Specific Relief Act, inthat the covenants if taken 
individually might be held to be affirmative in form 
(excepting perhaps that which referred to partition) 
yet the agreement taken as a whole was negative in 
substance. Consequently, the plaintiff was entitled 
to an injunction restraining the defendants from 
interfering with the common management. KIRTYA- 
NAND Sinda v. RAMANAND SINA Pat. 220 


Succession Act (XXXIX of 1925), s. 63—Wiil, if 
validly attested when either of the attesting wit- 
nesses has affixed his mark to will. 

A will.is validly attested withinthe meaning of 
the provisions of s. 63, Succession Act, if either of 
the two necessary attesting witnesses has merely 
affixed his mark tothe will. Markoo Latyv. Sayxtoo 


All, 298 FB 
——-8. 87. Sre Hindu Law 347 
— ss. 105,109. See Will 889 


———-$8. 299, 295—Civil Procedure Code (Act Y 
of 1908), s. 141, O. IN, r. 9—0. IX, r. 9, whether 
applies to prodate proceeding; —A pplication for 
probate dismissed for default—Application to set 
aside dismissal dismissed—Appeal, if lies. 

Having regard to the phraseology of s. 299, Succes- 
sion Act, read with s. 295, and also s. 141, Civil Pro- 
cedure Mode, O. IX, r. 9, does apply to probate pro- 
ceedings. Consequently an appeal from an order dis- 
missing an applicition to set aside an order of dis- 
missal in default of an application for probate is 
competent. Mano:ar Lau v. Rup Lan Lah. 334 


Sults Valuation Act VII of 1887), s. 8--Whether 
includes cases coming under s. T (ix), Court Fees Act, 
Section 8 of tha Suits Valuation Act, does not in- 

clude cases coming under cl. (ix) ofs. 7 of the Court 

Fees Act. Mosasmap FSHAGUB MIA CHOUDHURY v. 

ANANDA C3ANDRA SALA Cal. 1042 


Surety—Bond by surety in favour of Court — Right 
of pre-emptors to enforce it declared in bond — 
Pre-2mptors, if can enforce. 

The executants of a surety bend to ensure payment 
of damages and costs in favour of the Court for stay 
of execution of a pre-emption decree stipulated 
that they hypothecated properties specified in the 
bonds to ensure payment of damages and costs to 
which the pre-emptors might be found to be entitled, 
On the facs of it, it purported to be in favour of the 
Jourt and in the end it was declared that the pre- 
emptors will have a right to enforce the bonds by 
instituting suits for recovery of damages and costs 
by sale of the hypothecated property. The pre- 
emptors sued on the bond after the application 
for which the security was supplied was dismissed: 

Held, that having regard to the last stipulaticn 
in the bond, the pre-emptors were entitled to enforce 
the security bond. JANG Ba ADUR SINGA v. Baspeo 
SINGA All, 248 
—— — Creditor allowing remedy against debtor to be 

barred—Omission, tf discharges surety. 

On the question whether, ifthe creditor allows his 
remedy against a debtorto be barred by limitation 
the surety is discharged, or whether his omissicn 
accounts tono more than a forbearance on his part 
tosuethe debtor, so far as the Allahabad High 
Court is concerned, the surety is discharged in 
consequence of the failure of the creditor to sue he 
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debtor within limitation, JANG BAHADUR SINGH v. 
Baspro SINGH All. 248 
Tort—Defamation—Slander — Imputation of bad 


character towards step-daughiter—Defence of truth— 

Plaintiff not examining step-daughter—Presumption 

against plaintiff, if arises — Evidence Aci (I of 

1872), ss. 114, 12—Hvidence of statement by step- 

daughter, whether relevant for assessing damages 

—Privileged oscasion, what is—Plaintiff pursuing 

both Civiland Criminal remedies — This conduct, 

if can be taken in account for assessing damages— 

Costs in such cases—Costs— Damages. 

A privileged occasion is, in reference to qualified 
privilege, an occasion where the parson who makes a 
communicaticn hasan*interest or a duty, legal, 
social, cr mora], to make it to ths p-rs.n to whom 
jt is made, andthe person to whom it is so made 
has a corresponding interest or duty to recive it. This 
reciprocity is essential. 

The words complained of were to the effect that the 
plaintiff was not fit to be a member cf the Munici- 
pal Committee, and that no onz ought to have voted 
for him, bceauss he was a man who mads his 
daughter his wife ; the imputation, in fact, referred 
to his conduct towards his step-daughter. It was 
not denied that the words alleged to hive been used 
were defamatory, and the defencs ta this action was 
tLrze’old, firstly, that the statements were not made 
by the defendant; sscondly, that, if made, they were 
true, and, thirdly, ihat they wera made ona pri- 
vileged occasion : 

Held, (i) that as the defendant set up that she 
did ros make the statements, and alternatively that, if 
they wera made, they were true statements, it was her 
duty to call the step-daughter and to examine her as to 
whothcr anything of the kind alleged had ever occurred 
and no presumption could be drawn against the plaint- 
iff if hs fails to examine his step-daughter; 

(it) that this evidence, in regard to the statemonts 
made by the step-daughter hersəlf to a considerable 
number offersons, was relevant under s. 12, Evidence 
Act, incrder to assist the Court in assessing tha 
damages to be awarded; 

(iii) as there was no evidence to prove damages 
suffered, damages could not be held wholly attribut- 
able to the defamatory statements. 

(iv) that the plaintiff was entitled to pursue both 
his remedies, viz, Civil and Criminal but when 
he did pursue both remedies and only after 
he tried out his evidencs by the cheaper method of a 
criminal prosecution he launched the action for 
damages, the circumstances could be properly taken 
into account in deciding what wore tha damages 
which should be awarded to him in the civil action. 

Held, also, that there were reasons which were 
sufficient for disallowing the plaintiff his full costs 
Ma Sern Tin v. U Kyaw MAUNG Rang. 385 

Vicarious ltability—Soldiers of His Majesy 
the King-Eimperor committing tort during quelling of 
civil disturbance —Liability of Secretary of State. 

The Secretary of State for India in Councilis not 
liable to be sued in damages for a pure tortious act 
alleged to have been committed by the soldiers of 
His Majesty the King-Eimperor while quelling a civil 
disturbance under the orders of the civil authorities. 
YOUSIF ABID V. SECRETARY CF STATE Sind 571 
Transfer of Property Act (IV of 1882), s. 3. 





Sre U. P. Municipalities Act, 1916, s. 177 1034 
5. 4. Bee Transfer of Property Act, 1882, 
s. 107 557 


8. 6 (a)—Right to receive offerings, whether 
transferable. 


The right to receive the offerings when made 
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isa definite and fixed right and does not depend 
on any possibility of the nature referred to in s. 6 (a), 
Transfer of Property Act. The moment the offerings 
are made, the persons clothed with the right are 
entitled to appropriate the same. In short, the right 
to receive the oTerings is not so uncertain, variable 
and limited as to pass out of the conception of 
law and the transfer of a right to receive the 
offerings is not prohibited bys.6 (a), Transfer of 
Property Act. BHAGWAN DEEN v. BILIESHAR 

Oudh 1111 
——s. 43 — Applicability—Sale —No mis- 

representation —S. 43, if applies. 

Where the parties toa sale know full well with 
whem the immediate title to the property rested 
and there is no erroneous representation or induce- 
ment on which the vendee believes a certain per- 
son to beowner, s. 43, Transfer of Property Act, 
cannot apply. MAINA v. BaaGwaTI Prasan All.193 
s. 51— Applicability. 

In order to attract the operation of s. 51, Transter 
of Property Act it must be shown that the transferee 
made the improvements believing in good faith that 
he was absolutely entitled to the demised pre- 
mises. OHANDIUHARAN MITRA v. ASHUTOSH LAHIRI 

Cal. 837 

ss. 51,63, 108—Iixtures—Rule that what- 

ever is affixed io land becomes part of it—Ap- 

plisability in India—Land owned by two brothers 

an equal shares — One building on portion at his 
own expense—Other, if can claim share in it. 

Ths rule of English Law to ths effect that what- 
ever is affixed to the land becomes a part thereof 
has no applicability in India in view of ss. 51, 63 
and 108 of the Transfer of Property Act. 

Consequently, where one of the two brothers 
owning certain land in equal shares, builds a house 
and plants a garden on a portion of it, athis own 
expense, the other brother cannot claim a declaration 
that the house and the garden are not ths exclusive 
properties of the other brother and is not entitled 
to claima shire therein. GHAZANFAR ALI y. MUZAFFAR 
ALI Lah, 262 

s. 52—General power under, if can be cut 
down. 

The general power which the Civil Courts have, to 
give eifect tothe provisions ofs.52, Transfer of 
Property Act, cannot be inferentially cut down, 
because the Revenue Court in a suit for a declaration 
and mesne profits may haveto record a decisien as 
to whether a leas: is invalid in view of the provisions 
of s. 52, Transfer of Property Act. ABDUL MUGHNI 
Kuan v. Farkaunpa BIBI All. 762 
s. 52—Lis pendens—Transfer during pen- 

dency of application for leave to sue as pauper— 

Validity—Suit informa pauperis — Date of com- 

mencement, whether date of filing application or 

date when it is registered as suit. 

For the purpose of applying the rule of lis pendens 
asuitin forma pauperis must be deemed to have 
been instituted whenthe application for leave to 
sue asa pauper was made and not when leave was 
granted and ihe application was registered asa 














suit. MEDDUKURI PEDAJAGARAO V. YENUGU CHINNAYYA 
Mad.1006 

s. 53. 
ter Hindu Law 1109 
Sze Muhammadan Law 515 


———— S$. 53—Civil Procedure Code (Act V of 1908), 
0. XXI, r. 63—N.-W F. P. Law and Justice Regula- 
tion (VII of 1901), s. 28 — Applicability of s. 53, 
Transfer of Property Actin N-W. F, P.—Suit for 
decree-holder under O. XXI, r. 63,for declaration 
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of his right—Suit not instituted on behalf of all 

creditors—Suit, if bad. 

Although in N-W. F. Provinco the principles 
underlying the Transfer of Property Act should be 
taken as a guide because it is in ¢ccordance with 
general principles of justice, equity and good con- 
science it is not incumbeit to apply the whole cf 
the Transfer of Property Act to this Province, viz., 
even thoss parts containing mere rules of procedure, 
and thereby stultify the object of the legislature. 

Consequently s. 53, Transfer of Property Act, does 
not apply'to this Provines. 

Since O. XXI, r. 63, Civil Procedure Code, is 
a part of the statute relating to procedure and is 
in force in N.-W. F. Province, a plaintiff can bring 
a suit for declaration of hiv rights if his objections 
are dismissed without making it necessary for him 
to implead other creditors as required by s. 53 
Transfer of Property Act. Sayep Pir KAMAL BHAI 
GURCHARAN SINGH Pesh. 153 
—— 8. 53 as amended In 1929— Principle 

of s. 53 stated—Mere fact that effect of transfer 

was to defeat or delay creditors and was made 
gratuitously — Whether shows transfer was made 
with ‘intent to defeat or delay the creditors.” 

Previous to the amendment, the Jaw was that where 
the effect of any transfer of immovable property was 
to defraud, defeat or delay the creditors, and such 
transfer was made gratuitously, the transfer was 
presumed to have been made with intent to defeat or 
deléy the creditors. In view of the amendment the 
principle now established is that in each case the 
Court must look at the whole of the circumstances 
surrounding the tiansfer and then ask itself the 
question whether the transfer wasin fact executed 
with the intent to defeat or delay creditors. The 
mere fact that the effect ofthe transfer was to defeat 
or delay the creditors and that it was made gra- 
tuitously is not sufficient to hold that the transfer was 
made with “intent to defeat or delay the creditors”. 
TuLSI Ram v. Fira THAKAR Das-Mapan MOHAN LAL 

Lah, 933 
s. 53 as amended In 1929—Principle 
of, should be giveneffect to in the Punjab. 

The principle underlying the amended s. 53, Trans- 
fer of Property Act, must be given effect to in the 
Punjab. TuLsI Ram v. Firm THakar Das-Mapan MOHAN 
Lau Lah, 933 
—~—— 8. 53-A—A pplicability—Effect, whether re- 

trospective. 

The concluding words of s. 16, cl. D, Transfer of 
Property Amending Act, 1929, clearly excludes the 
operation of s. 53-A Transfer of Property Act in 
respect of suits pending on the date of the coming 
into force of the Act. A. MUTEUSWANMI AYYARU D. B. 
LOGANATHA MUDALI Mad. 353 
S. 53-A — Equity embodied in s. 53-A— 

Nature of. 

The equity which s. 53-A, Transfer of Propeity 
Act, embodies is a passive equity available to a 
defendant to protect his possession. It confers no 
title on him, and gives him no right to enforce it in 
an independent proceeding; still less dces it ccnfer 
rights on a plaintiff-lessor, NASIBAN v. MOPAMAD SAYED 

Nag. 557 











s. 53-A- Scope and effect of. 

Section 53-A, Transfer of Property Act, only applies, 
‘where the transferee hasin part performance of the 
contract take possession of the property or any part 
thereof, or the transferee, if already in Possession, 
continues in possession in part performance of the 
contract, and has done some act in furtherance of the 
contract, Thefact that a Receiver appointed in 
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execution atthe instance of the holder of such a dee- 
ree is in possession dogs not render s. 53-A applicable 
so asto cure the effect of non-registration of tho 
decree. SIMBHU RAM BERIWALA v. GULZARILAL TJAKUR 
Cal. 1009 
. s. 58 (f)— Equitable sub-mortgage of equit- 
ab'e mortgage, without registration, when original 
is by registered-deed—V alidity. 

An equitable sub-mortgace of an equitable mort- 
gage by mere deposit without a revistered document 
can be validly made, particularly when the original 
mortgige is by registered deed. MAUNG THAUNG v. 
CueTtyaR FIRM A Rang. 724. 

S. 60—Morigige—Integrity of, when broken 

—Integrity remaining intact—Each ilem, if liable 

for whole amount due. 

Under s. 60, Transfer of Property Act, the integ- 
rity of a mortgage is not broken except where the 
mortgagee has purchased or otherwise acquired us 
proprietor a certain portion of the property mort- 
gaged. So long as the integrity of a mortgage 
remains intact, each item of the property mortgag- 
ed, where there are distinct and separate items, js 
liable for the whole amount due under the mort- 
gage. Where no part of the mortgaged property 
has been acquired by the mortgagees or their suc- 
cessors, it must be held that the integrity of the 
mortgage bas not been broken. Ram Cuanp v., Parse 
Dayau All. 613 
8.60--Morigagee of portion of property pur- 

chasing at rent sale—His right to throw mortgage 

burden on remaining property. 

Ordinarily, when mortgagees purchase a part of the 
equity of redemption the integrity of the mortgage is 
broken and the parties interested intho other 
portions of the equity of redemption can redeem 
piecemeal, Where, however, a part of the mortgaged 
property is purchased at. sale, by the mortgagee, free 
from all the encumbrances, he can throw the whole 
burden of the mortgage debt on the remaining mort- 
gaged property. MOHENDRA Natu BANERJEE v. Har- 
sua NUKHI DASSI Cal. 490 
———— 8.63. Sez Transfer of Property Act, 1882, 

s. 51 262 
8§,67, 68 (a)—Morigage—Remedies legal- 

ly available to mortgagee. 

The remedies legally available to a mortgagee 
are: (1) A suit based on the personal covenant, 
(2) A suit for a decree for sale, and (3) A suit for a 
decree for foreclosure. There is a remedy on the 
covenant only if the mortgage imports a personal 
liability, express or implied. Such a suit is 
brought under s. 68 (a) of the Transfer of Property 
Act. A suit under s. 68 of the Transfer of Proper- 
ty Act isnot a suit on the mortgage, and the only 
decree that can be passed isa decree for money. 
A suit onthe mortgage is asuit for a decree for 
sale or foreclosure brought under s. 67 of the Trans- 
fer of Property Act. Boora v. Gur PRASAD 

Oudh 817 
88. 67, 68 (a)—Suit under s. 67 against 
sons of mortgagor and subsequent transferees—Com- 

Promise with subsequent transferee receiving paya 

ment and giving up remedy against property—Ap- 

plication for simple money decree against sons of 
mortgagee — Maintainability of — Splitting up of 
claim—Legality of. 

The mortgagee brought a suit on the mortgage 
against the mortgaged property under s, 67, Trans- 
fer of Property Act, impleading the sons of the 
mortgegor, A and B ond the subsequent transferees. 
She then entered into a compromise with the sub- 
sequent transferee M and after realising a certain 
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amount from him, she discharged him and gave up 
her remedy against the mortgaged property. Then 
she applied praying for a simple money decre 
against A and B and released the mortgaged prop- 
erty and gaveup her right to a decree for sale of 
the mortgaged property : 

Held, that by so doing she split up her claim 
under the mortgage deed into two heads, and this sha 
was not justified in doing. Neither s. 68 (a) of the 
Transfer of Prope:ty Act, nor subs. (2) of that 
section nor s. 67 of the said Act, would justify the 
plaintiff in splitting up her claim in this way. 
Before entering into the compromise, it was open 
to her to giveup the mortgaged property and to 
ask for a personal decree against A and B under 
s. 68 (a) of the Transfer of Property Act, 
and to give up the other relief but she could 
not, after realising an amount from M who 
was the transferee of the mortgaged property, 
turn round and claim the rest of the amount due on 
her mortgage personally from the sons of the mort- 
gagor, A and B. If the plaintiff chooses delibera- 
tely to give up such a valuable pieca of property 
which had been expressly hypothecated in her hus- 
band's mortgage-deed for the satisfaction of the 
sum borrowed under that mortgage-deed, she cannot 

“in equity and in law turn round and ask a Court 
of law to help her to recover a portion of the 
amount due on the mortgage-deed from the sons of 
the mortgagor on the personal covenant contained 
in the deed of mortgage. Boota v, Gur PRASAD . 

Oudh 817 

s. 83—Mortgage — Prior mortgagee's suit 

without impleading subsequent mortgagee — Subse- 
quent mortgagee obtaining preliminary decree— 

Prior mortgagee refusing to redeem—Final decree 

Redemption suit by subsequent mortgagee — Cost 
of prior mortgagee, if should be included in price 
of redemption. 

The defendants, prior mortgagees, obtained a dec- 
ree against the mortgagor on the basis of a mortgage 
without impleading the plaintifis who were subsequ- 
ent mortgagecs. The plaintifis had obtained a pre- 
liminary decree on their subsequent mortgage. The 
defendants refused to redeem, saying they were 
prior mortgagees and so plaintiffs had their decree 
made final and took possession and deposited in 
Court a certain sum under s. 83, Transfer of Proper- 
ty Act,for payment to the defendants in redemp- 
tion of their prior mortgage. The defendants refus- 
ed to accept this deposit, and claimed that the 
costs of their former suit as also the costs of the 
final decree proceedings, and those of execution 
should be included in the price of redemption. The 
plaintiffs thereupon filed a suit fora declaration 
that the defendants’ prior mortgage was fully satis- 
fied by the deposit made under 3. 83 of the Trans- 
fer of Property Act, and also for possession and 
mesne profits : h 

Held, that as the plaintifis had not been added 
as parties inthe defendant's suit, they could not be 





- held responsible fur costs in that suit and the de- 


fendants were not entitled to include the costs in 
the price of redemption and the plaintiffs should 
be given a declaration that the defendants’ mortgage 
has been fully satisied by the deposit made by the 
plaintiffs under s, 83 of the Transfer of Property Act, 
and they should be put in possession of the fields tree 
of this encumbrance. 

If a person who ought to have been made a party 
to a proceeding is not joined, then he cannot be 
bound by any decision in it, It follows he cannot, 
in general, take advantage of it either. The puisne 
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mortgage: cannot “ both repudiate 


and apprubate. 
the prior morbgages's 


claim. BALWANT MAROTI v 


KESZEORAO Sa Nag 1098 
s. 100. 4 R 
Sze Registration Act, 1993, s 17 (1) (b). -52 


Sese U. P. Municipalities Act, 1916, s. 177 1034 


s. 100—Charge—Charge created by decree 

— Persons acquiring property affected by charge— 

Notice to such persons, in order to enforce charge, 

af essential. 

Where a charge is created by a decree, in order 
to enforces the charge it is quits immaterial whether 
the parsons who have subsequently acquired the 
properties affectel by ths charge had notice of the 
charge or not. Hemiata Dest v. BHAWANI UHARAN Roy 

Cal. 921 
s 100—Charge — Whether can by created 
orally—Charge created by instrument in writing 

—When should be registered. 

A charge may be created orally, although if it 
is created by an instrument in writing, it must be 
registered, unless made by a willor the amount 
secured is less than one hundred rupees. BIBHUTI 
Buusan GHOSE v. BAIKUNTHA Nat. MONDAL 

Cal. 477 

———- s. 106—Applicability—Lease for building 

purposes—Ground rent only — Presumption that it 

is permanent tenancy — Custom ~ Held that plea that 
tenant was liable to ejectment at will, must fail. 

Where the lease was one for building purposes, 
and the rent reserved was only in the nature of 
ground rent, the tenancy should he presumed to 
be ofa permanent nature and to such acase s. 196, 
Transfer of Property Act has no application. 4 

Where the defendants were not admitted to the 
tenancy of any existing shop or house, but wer 
allowed to build new shops and houses on the ruins 
of old shops and houses and the “ wa;t)-ul-arz” 
makes no provision as regards the terms on whicn 
such persons are to hold the shops and houses con- 
structed by them, in the absence of such provision the 
plea that such tenants are liable to ejectment ət 
pleasure based on custom must fail. Gur Din Sad 
v. BADRI Oudh 1003 

ss. 107, 4—Rent-note unregistered—W he- 
ther operates as lease—S. 107, effect of. 

A rent-note which is unregistered cannot operate 
as a lease. Theeffectof s 4, Transfer of Property 
Act, read with s. 107 isto exclude all unregistered 
Jeas2s which have been reducedto writing. NasIBan 
v. MOHAMMAD RAYED Nag. 557 


ss. 107; 117—Applicability of s.107—Lease 
created for collection of rent and not with object of 
cultivation—S. 107, whether applies. 

Section 107, Transfer of Property Act, is applicable 
tv all leases except leases for agricultural purposes 
which have been exempted under s. 117 of the Trans- 
fer of Property Act. Inorder to determine whether 
a lease isor is nota leass for agricultural purposes 
so as to beexemptfrom the application of the pro- 
visions of Chap. V of the Transfer of Property Act the 
Court must examine the terms of the leass and deter- 
mine its object. 

Where, therefore, the leass is executed mainly for 
the object ofmaking an arrangement for collection 
of rents and not with the object of cultivation, the 
lease cannot be regarded as an agricultural leags and- 
is subject to the provisions of s. 107 of the Transfer 
of Property Act. Suiam SUNDER Lat», Cuootey Lan 

Oudh 830 
8.108, Sue Transfer of Property Act, peg 
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- 8.108, cl. (p)—Lessee building on premises 
—Compensation for improvements. 
` Inthe absence of a contract or local usage to the 
contrary, the lessee on the determination of the lease 
is bound to put the lessor into vacant possession of 
the property. The lessee may remove at any time 
during the continuance of the leaseall things which 
he has attached to the earth provided he leaves the 
property in the state in which he received it 
(Cl. (p) and cl. (A) ofs. 108 ofthe Transfer of 
Property Act before the amendment in 1929). By the 
amendment Act of 1929 the lessee may even after the 
determination of the lease remove the structures at 
any time whilst he is in possession of the property 
leased but not afterwards. If he who makes the 
improvement is not a mere trespasser, but is in 
possession under any bona fide title or claim of title, 
he is entitled “either to remove the materials, restor- 
ing the lands to the estate in which it was before 
the improvement was made or to obtain compensation 
forthe value of the building ifit is allowed to 
remain for the benefit of the owner of the soil, the 
option of taking the building, or allowing the re- 
moval of the material remaining with the owner of 
the land in those cases in which the building is not 
taken down by the builder during the continuance of 
any estate he may possess. CHANDI CHARAN MITRA v. 
ASHUTOSH LAHIRI Cal. 837 


s. 107 
———- 5.122. See Muhammadan Law—Gift 515 
ss.123, 129——Gift by one Muhammadan 

to another of immovable property—Registered in- 

strument duly attested as required by s. 123— 

Necessity of. 

Burma a gift of immovable property by one 
Muhammadan to another must be made by a register- 
ed instrument, duly attested in accordance with the 
provisions of s. 123,- Transfer of Property Act. 

Per 





administered as law by the Courts from being affect- 
ed by anything enacted in Ohap. VII of the Act, or, 
in other words, the section only enacts that if there 
is any rule of Muhammadan Law which is adminis- 
tered as law by the Courts it shall not be affected 
by anything in Chap. VII. In partsof Burma where 
the Transfer of Property Act, is in force a gift of 
ymmovable property must be effected by registered inə 
strument signed by oron bebalf of the donor and 
attested by at least two witnesses as provided by 
g, 123, Transfer of Property Act. Ma Assa v. B. K. 
HALDAR Rang. 984F B 
Trust—Fiduciary relationship—Person may become 
trustee by his own, acts. 

Fiduciary relationship may be ‘established without 
the use of the word “trust” and a person may be- 
come a trustee by his acts and conduct so as to 
deprive himself of all beneficial ownership of a pro- 

erty and declare that he will hold the same in trust 

or another. The definition of “trust” in s. 3, Trusts 
Act, clearly shows that because the owner retains a 
certain interest inthe property it would not necessari- 
ly go against the foundation of a trust. In re 
FazaALBuat MILLS, LTD. Bom. 328 
Provident fund for benefit of employees — 

Fund on being lapsed kept for benejitof members 

and not to belong ‘to company—Company wound 

up—Members, whether entitled to rank as preferen- 
tial creditors 

A company created a provident fund for making 
provision for its employees and after their death or 
their leaving service, for their family, To thet1id 
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8.117. Ses Transfer of Property Act, 1882, | 
830 


Mya Bu, J.—Section 129, Transfer of Property , 
Act, only saves such.rules of Muhammadan Lawasare | 


xevil 
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the company contributed its share equally with the 
members, who were all employees of the company and 
those drawing a salary of Rs. 250 or more per month 
were obliged to be the members of the fund. One 
of the rules of the fund provided that although a 
member forfeited his claim because of certain 
events, the lapsed amount did not belong to the 
company but continued to remain as trust property 
for the benefit of the members. The company was 
subsequently wound up and the members of the 
fund claimed to rank as preferantial creditors for 
the amounts standing to their oredit : 

Held, that on the construction of the rules as a 
whole, a fiduciary relationship was created between 
the company and the members of the fund and that 
consequently the fund account was a trust account 
and the members were entitled to rank as pre- 
ferential creditors. In re FAZALBHAI MiLLs, Lrp. 

Bom. 328 

Trust for family idol—Person in posses- 

sion as de facto manager — Whether can sue for 

possession of trust property in name of idol, in- 

spite of defendant's contention that plaintiff is 
not de jure manager. 

A suit for possession of trust property can be 
brought in the name of the idol by a person who 
is the de facto manager of the temple, in spite of 
the contention of the defendant that the plaintiff is 
not a de jure manager of the temple and this holds 
good in case of public as well as private trust. 
RADHA KRISHNA ASTHAPIT THAKURDWARA v. MABARAJ 
KUNWAR Oudh 919 
Trusts Act (1 of 1882), 8. 3. See Trust—Fiduci- 

ary relationship 328 
U. P. Agrlculturlsts' Rellef Act (XXVII of 1934), 

s. 33. Sze Appeal—Forum 684 

s. 33—Suit for accounts under s. 33—Ap- 
peal against decree—Maintainability of —Civil Pro- 

-cedure Code (Act V of 1908), s, 96. 

Onder s. 96, Civil Procedure Code, an appeal is 
maintainable against a decree passed in a suit for 
account under -s. 33, U. P. Agriculturists’ Relief 
Act, 1934. The Agriculturists’ Relief Act is no doubt 
a special Act, but the trial of suits under s. 33 of 
that Act isreferred to the ordinary Civil Courts. The 
Act, being merely silent as regards the right of 
appeal, the general provisions contained in s. 96 of 
the Code of Civil Procedure in regard to the right of 
appeal, from decisions of Courts of original civil 
jurfsdiction, must apply. MAHADEO PRASAD v. Lat 
BAKHS 1 SINGS Oudh 684. 
U. P. Court of Wards Act (IV of 1912), s. 54— 

Whether affects procedure of Courts in Delhi. SEE 

-Civil Procedure Code, 1908, s. 80 1090 
U.P. District Boards Act (X of 1922), s. 45 (1) 

(b). See U. P. District Boards Act, 1922, s. 82 

1105 
——— 88.82, 90—District Board dismissing em- 
ployee—Whether can file civil suit against order 

of dismissal. h S 

Where an employee of a District Board is dismissed, 
his remedy lies by way of an appeal to the Local 
Government and he cannot maintain a suit in Civil 
Court against the order of dismissal, District BOARD 
or BAHRATOH Vv. NAZEER HUSAIN Oudh 1105 

ss. 82, 90 (4), 45 (1) (b)——"Ultimately 
restored” in s.90 (4), scope of—Employee tempo- 
rarily re-instated in order to hold proper enquiry— 

Whether “ultimately restored’ —Temporary absence 

of Chairman—Vice-Chairman, if candismiss em- 

Loyee. 

The scope of the power to order the payment of a 

allowance during a period of suspension is limite” 
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bys. 90 (4) of the Act to cases where a suspended 
6ficer is ‘ultimately restored, Where an employee 
wag once Suspended and dismissed after an enquiry 
by the Chairman, but on appeal, the Local Govern- 
ment directed-in view of holding proper enquiry 
to re-instate.him and suspend him immediately and 
he is accerdingly re-instated and immediately 
suspended and dismissed after an enquiry, the 
employee is not entitled for pay as regards the 
first period of suspension, since his restoration, by 
the order of the Local Government cannot be called 
“ultimately -restored” though it was a temporary 
festoration. ` 
- “Temporary absence” referredto in 8. 45 (1) (b), 
U.P. District Boards Act, does not mean, absence for 
the District where the Chairman is temporarily 
absent, the Vice-Chairman car dismiss an employee, 
in case of an urgent necessity, and his order is not 
ultra vires. Disrricr Boarpor BAHRATOH v. NAZEER 
HUSAIN à > AA ih . Oudh 1105 
Ü. P. Excise Act (IV of 1910), ss. 3 (2), 10, 70— 
‘Egzèise Officer’, meaning of—Sub-Inspector with any 
of the powers under s. 10—Whether an ‘Excise 
Oficer'—Magistrate, if can take cognizance of 
offence on his report. 
~ A Sub-Inspector, on whom any of 
referred to in s. 10, U. P. Excise Act, 


the powers 
has bèen 


conferred, is an Excise Officer, as defined in s. 3 (2). 


of the Act. Consequently, where a Sub-Inspector on 
whom under a Government Notification certain 
powers referred to ins. 10 have been conferred, 
moves the Magistrate to convict the accused of the 
offence of being in possession of liquor in excess 
of the authorised quantity, the Magistrete must be 
deemed: to have:taken cognizance of the offence on 
the report of an “ Excise’ Officer", as required by 
s. 70 of the Act. SUNDER v. EMPEROR All. 659 
——— 5.10. Se U. P, Excise Act, 1910, s. AN 





s. 70. See U. P. Excise Act, 1910, s. 3 (2) 
659 


u. P. Land Revenue Act (IIt of 1901), S. 4,61, 3. 
Sre Oudh Rent Act, 1886, s. 108, cl. 16 421 

U.P. Municipalities Act (il of 1916), 8. 177— 
Transfer of Property Act (IV of 1882), ss. 100, 
3—Municipal taxes over property in arrears—Prop- 
erty purchased in execution—Auction-purchaser 
whether liable for taxes for period prior to pur- 
chase. 

So wide are the powers of Municipal Boards for 
recovery of the Municipal taxes that it js very 
seldcm that any taxes fallin arrears and it cannot 
be said with reason that when a purchaser at execu- 
tion who doeg not make an inquiry about Munici- 
pal taxes due against a certain property before he 
bids at an auction-sale, wilfully abstains from mak- 
ing an inquiry “ which he ought to have made” 
or that he was “grossly negligent” in failing to 
make such inquiry. A decree-holder when he wants 
to bring any property to sale in execution of his 
deciee is required by law to make inguiy and to 
disclose every encumbrance to which ihe property 
sought to besold is liable, but no rule of law re- 
quires him to make inquily at the office of a Muni- 
cipal Beard to find out whether any Municipal 
taxes are due against the property. It would be 
stretching the doctrine of constructive notice too far 
to say that in every case in which a person wants 
to bid for property liable to Municipal taxes he 
ought to make inquiries, before making the bid, 
whether any Municipal taxes are outstanding against 
the property, or to hold that he was grossly negli- 


gent‘ if he did not make such inquiry. Consequent- 
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ly, the auction-purchaser is not liable for Municipal 
taxes prior to puichase. RAMII Lan v. MUNICIPAL 
Board, LUCKNOW Oudh1034 


U. P. Town improvement Trust Act «vill of 
- 1919),s.53. Ses U. P. Town Improvement Trust 
- Act, 1919, s. 59 208 
——— ss. 59, 64(b),53—Act to be done by Tri- 
bunal—Strict compliance with procedure—N ecessity 
of — Dispute as to sufficiency of compensation —~ 
Absence of one member at examination of witness 
‘—Trial, if vitiated. 
When an act is to be done by a Tribunal, it- 
ought to be completed in the presence of all the 
members of the Tribunal as it is necessary that- 
they should all act together. The decision should- 
be the result of their united deliberation arrived at- 
ih the trial attended by all the members of the: 
Tribunal. It is their duty to be present at all the- 
meetings more especially during the examination of- 
the witnesses and in the course of the argumente. 
When the decision of the Tribunal is final, it is all- 
the more necessary that all the rules and principles - 
of procedure which apply to the proper and neces- 
sy conduct of trials should be strictly complied : 
with. 4 
Under the U. P. Town Improvement Trust Act: 
even in casé of temporary absence in consequence - 
of illness or any unavoidable cause, the place of a- 
member of the ‘Tribunal cannot be left vacant, but - 
it is to be filled up forthwith by the authority which 
appointed him. It is only under cl. (b), s. 64 of the-- 
Act, that the presence of the assessors may be dis- 
pensed with by the President. Where, therefore, in 
the trial of a dispute regarding compensation under 
s. 53 of the Act, one of the members of the Tribunal 
js absent at the time of examination of a witness, 
the Tribunal is not properly constituted and the ` 
trial is vitiated, and the mere fact that the absent 
member reads the evidence recorded in his absence 
does not satisfy the requisites of a proper trial. * 
SECRETARY oF STATE V. ANWAR HUSAIN All. 208 | 


Usurlcus Loans Act (X of 1918), S$. 3. Sre Con’ - 
tract 325 © 
s 3, proviso 3—Scope of — Powers under 
s. 3, when can be exercised. 4 
Under Proviso 2tos. 3, Usurious Loans Act, the 
Court hag no power whatsoever to reduce interest 
or tore-open hard and harsh bargains if the effect is 
going to be that another decree of a Court is 
affected. The Court therefore in the exercise of its 
powers under s. 3 must not do anything which - 
affects any decree whether such decree be inter 
partes ornot. IBNEY Hasan 4. GULKANDI Lau ` 
9 All. 325 - 
Vendor and purchaser—Vendee paying earnest 
money but rejecting goods supplied — Suit for 
damages by vendor — Credit should be given for: 
earnest money paid. 
Where the vendor sues for damages for breach of 
contract, he must give the defendant credit for any 
earnest money paid by him in assessing the amount 
of damages sufiered by reason of the defendant’s 
breach. Where, therefore, the vendee has paid earn- 
est money to the seller and on his rejecting the 
goods supplied the seller sues for damages, he 
must give credit forthe earnest money received, in 
assessing damages. MANGAL EN-UHANDRA BHAN v. 
MALIK Singe-Mouar SINGA All. 317 
Wager—Essentials of. Sex Contract Act, 1872, s. 30 
654 


Waiver. Sze Limitation Act, 1908, Sch. I, Art. 75 
5 431 


H 
. 


Vol. 164] 


Walver—concld, 





— What amounts to—Inference from.surround- 
ing circumstances. : 
_ What amounts to waiver must depend upon the 


circumstances ofeach case. It is no doubt true 
that’ if cannot be laid down as a general rule that 


whetever- a person omits to claim a particular 
mount it mustbe held to constitute a waiver. It 
ig: mot necessary for a: creditor to adduce affirmative 
evidence in support of waiver. In fact generally -it 
is -to :be inferred: from all the surrounding circum. 
stances., * age © pa aa 

+ When the plaintiff does not take any. action to 
recover the first instalment ‘within three years or to 
sue for the: whole amount of the bond onthe basis of 
that defamlt, ih may be presumed that he waived his 
night in respect of it. JAGAT Jit--Srnan or KAPUR- 
THALA v, MANODAT hee 
Wakf. Sze Religious Endowment. |, 
WIH— Construction. - Ser Hindu Law age, 847 
i-——— Construction—Present gift coupled with post- 

ponement of date of payment and direction to” pay 

“at future date without any words of present gift. 

— Distinction — Direction to pay income to one 

“person during his lifetime and to divide capita}. 

‘among other named and ascertained persons on death. 
` —Vesting of capital, if takes place a morte testa- 
- toris in remainder-men. ` oa : | 

The distinction between a present giftcoupled with 
a postponement of the date of payment and a direc- 
tion to pay at a future date without any words of 
present gift is no doubt an important distinction 
and is in certain circumstances an element in deter- 
mining whether vesting a morte testatoris has or has 
not taken place, as where conditions of survivorship 
and the like are adjected to the direction to pay, 
But where there is a direction to pay the income 
of a fund to one person during his lifetime and to 
divide the capital among certain other named and 
ascertained persons on his death, even although there 
areno direct words of gift either of the life interest 
or of the capital, the rule is that vesting of the 
capital takes place a morte testatoris in the remainder- 
men, 

- When the only gift is to be found in the direction 
to pay or divide, if the postponement of division 
or payment is merely on account of the 
Position of the property, if, for inslance, there 
isa prior gift for life anda direction to pay 
upon the decease of the legatee for life the gift 
in remainder vests at once. But where the 
payment is deferred for reasons personal tothe 
legatee, the gift will not vest till the appointed time. 
Enip Brownz v, Frorence Yopa Moopy 321PG 

Construction — Mere postponement of dis- 
tribution to enable interposed life-rent to be enjoyed 

—Whether excludes vesting of capital. 

The mere postponement of distribution to enable an 
interposed life-rent to be enjoyed has never by itself 
‘been held to exclude vesting of the capital. Exp 
Brownz v, ELORENOE Yopa Moopy 321P C 

Construction— Contingency of death ‘leaving 
issue’, with gift over to such effect—W hether prevents 
vesting a morte. 

The contingency of death “leaving issue”, with the 
gift-over in that event to such issue, is effectual to 
render the legacies subject to defeasance or divesti- 
ture in that event. The contingency of predecease 
“leaving issue”, in other words, is aresolutive, though 
not a suspensive condition; it does not prevent 
vesting a morte but 
being absolute and renders it subject to divestiture 
in the event of this specified contingency happening. 
Enip Browne v. FLORENOE Yona Moopy 321PC 
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` hereby vested in my trustees. 


it prevents that vesting from - 
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5 Construction—Residuary estate devised to 
.trustees—Held, on construction that trust. continued | 
-operative during life-time of children until events 
-happened whick brought power of trustee to divide 
„corpus into existence—Power to divide, nature of. 

The testator devised certain lande and bequeathed 
all his. personal property to his wife. He devised 
his residuary real estate to trustess upon trusts in the 
following ‘terms: “to retain manage lease səll or other- 
wisa, -dispose of the.-whole or any part thereof as to 
them may seem fit with ths discretion of absolute 
owners and after paying funeral and testamentary 
expenses and debts to invest the proceeds of the 
said monies. of real: estate in or . upon -any public: 
stocks funds shares or securities of whatsosver nature: 
orikind aa fo. them may seem fit to -pay ‘the income. 
of the trust. premises first .thereout . discharging; all 
slabiliti€és in respect to my:.estate as: follows © One-. 
half thereof to my wife during her life in manner: 
nereinafter described. and “the rest as follows : “Ta: 
such of my children including the said G from tim> 
to time as to my executors shall app2ar to be most 
in nzed, .the ,payments. to be at ths absolute discretion 
of my executors. If at any tim> it appsars to my 
trusteee that none of my children are in need of 
essissance but are all unembazrassed financially, then 
atter the death of my wife my trustees may divide 
the estateamong my children then living in such 

‘Proportions as to them shall seem fit, my desire being 

that as far as possible ths division shall be made so 

as to give the larger shares to those of my children 
who are not so well off as the others nevertheless 
this desire is not to affect the absolute discretion 

The money herein- 

before directed to be paid to my wife shall bə paid 

by my executors only and when they aie satisfied 
the money is required for her maintenance and sup- 
port and I give them absolute discretion as to tha 
times when payments shill ba made and thess pay- 
ments may be made direct to her orto the others 
for her support or for necessaries of life supplied 

p to be supplied to hər as to my trustees shall seem 

p: 


Held, (1) that the testator declared trusts of the 
income of his residuary real estate which continue 
operative during the lives of his children unless and 
until the event happens which brings the power to 
divide corpus among children into existence, and the 
trustees in fact exercise the power; 

(2) that whils the widow was alive part of the 
income (not exceeding one-half) was payable to her 
or for her banefit; but since her death the whole 
incoms was available for such of the children from 
time to time the trustees appeared most in 
need; 

(3) that on the language of this will 
not be any other gift or trust of corpus. Neither 
could there be any uncertainty in relation to the 
event or events which gave rise to the power; 

(4) that the view that the power of dividing corpus 
csased onthe death of G eould not be accepted; it 
was a power which the trustees could exercise if at 
any time after the widow's death it appeared to them 
that none of the children then living were in need 
of assistancs but were all financially unembarrass- 
ed. Hucu Crawrorp Mage». OdARLES W. MAGEE 

PC 759 

Formal proof, necessity of—Letters of ad- 
ministration, application for—Opposing purty not 
categorically denying execution by alleged testator 

—Whether sufficient ground for dispensing with 

formal proof. 

A will is a formal document and, before a Court 


as to 


there could 
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of Justica can take notice of it, it must be duly and 
formally proved. The mere fact that the party ob- 
jecting to the application for grant of letters of ad- 
ministration does not categorically deny the execu- 
tion of the will by the alleged testator, is no suffi- 
cient ground for dispensing with the formal proof of 


the will as required by law. TULSAN v. Payare LAL. 


: “Lah 778 
—— Construction—Succession Act (XXXIX of 
1925), se. 105, 109— All persons to benefit under will 


- mentioned by name—Bequest to them, if as tenants: - 


- in-common—Death of one before testator—Effect. 
Prima facie'a class gift is a gift to a class, con- 


sisting of persons who are included and comprehend- ' 


ed under some general description and bear a certain 
relation tothe testator. But when all persons who 
are.to benefit under the will are mentioned by name, 
the bequest isnot to them as a class but to each of 
thém as an individual. If the gift in ` favour of-per- 
sons so named is made to them as tenants-in-common, 
and ons of them dies before the testator, the'share 
gifted to him lapses, and forms part of the residue of 
the testator’s property unless ib appears from the 
will that the testator intended that it should go to 
some other person. | 

- Where, therefore, each of the four brothers and their 
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sister in whose favour the gift was mede in specific 
shares were named in the-will, there is no scope for 
the argument that the bequestto them wasa class, 
bequest, or thatit was not bequeathed to them as 
tenants-in-common. Vireinra LYDIA Mavup SMITH v 
Ivan HAROLD DONALD SMITH Sind 889 


—>— Residuary gift — Gift lapsing — Whether 
devolves on residuary legatee, ; , 
A residuary gift of personal property comprises 

a legacy of personal property~ which has failed by 

lapse or by being void ab initio.: Where, therefore, a . 

person is afesiduary legatee under a will and a gift 

lapses, the lapsed gift devolves., on him as residuary 
legatee. Miss VIRGINIA Lypia Maun SMITH v. Ivan 

HAROLD Donatp SMITH Sind 889: 


“WORDS AND PHRASES 


“Exclse officer”, meaning of. Sez U.P. Excise- 
‘Act, 1910, s. 3 (2) ae 659. 

` “Jama”, meaning of. Sez Banker and Customer 
` 5 


— “Nemnook”, meaning of. . gc. 

The word “nemnook” means provision, and is large 
enough to cover provision in land as well as in money, 
SARDAR VINAYAKRAO Ds UNDIRAY BIWALKAR V, SECRETARY 
oF STATE For INDIA IN CouNOIL 753P.C, 
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Public Policy and Life Assurance. 

Tha doctrine of public policy is a chang- 
ing one. It is bound to be so, and as 
described by Bailhache, J., in Tinline v. 
Whi}: Cross Insurance, (1921) 3 K. B. 327, 
it is: even less logical than the law. In 
T- > v, British General Insurance Co. 

“) 2 K. B. 311, Roche, J., (as he then 
after referring to the above judgment 
‘ilhache, J., observed, “It may further be 
“1 that the circumstances jn which 
c policy is applicable are of course 
. cb to variation. The principles of 
slic policy, which I suppose are only a 
.ch of the principles of ethics, are them- 
selves unchanging, but their applications 
may be infinitely various from time to time 
and from place to place...I prefer, however, 
to say that the applications of public policy 
may be variable frcm time to time and 
from place to place. Nevertheless if it is 
found at any time that the Courts have 
adopted a settled rule for the application of 
public policy in any sphere, then I think it 
is the duty of the Judges loyally to follow 
that rule.” Thus the doctrine of public 
policy is to be carefully watched and only 
to be enforced in cases in which the law 
regards a contract or its fulfilment as 
injurious to the community. 

In the recent case of Beresford v. Royal 
Insurance Co. Ltd., 2 All E. R. 1052, there 
was an appeal to the doctrine of public 
policy by both the plaintiff and the defen- 
dant. The facts were very shortly as fol- 
lows: One Major Rowlandson insured his life 
with the defendant company in 1925 and 
paid his premiums until the year 1933. On 
August 3, 1934, the last premium being 
then unpaid, the pslicy would have lapsed 
at 3 r. M., unless Major Rowlandson could 
find some £400, the amount of the premium 
then due. He could not find the money 
and at three minutes 10 3on that day he 
shot himself in a taxi-cab in St. James 
Street. The policies were expressed to be 
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indisputable subject toendorsed conditions 
and the only condition which was relevant 
provided that if the life assured should die by 
his own hand, whether sane or insane, within 
one year from the commencement of the 
insurance, the policies should be void, 
except to the extent to which a buna fide 
interest for pecuniary consideration or a3 
security for money, possessed or acquired 
by a third party before the date of such 
death, is established to the satisfaction of 
the directors. The plaintiff, the niece and 
administratrix of the Major claimed under 
the policy and her claim was for the benefit 
of the creditors. The Jury found that the 
Major was perfectly sane when he committed 
suicide. The company repudiated the 
claim urging that as the deceased felonious- 
ly died by his own hand, public policy 
prevented his representatives from recover- 
ing the policy moneys. To this the plaintiff 
replied that it would be contrary to public 
policy to allow the defendants to repudiate 
their contract. 

His Lordship (Swift, J.) gave effect to the 
plaintiff's claim. The contract was clear 
and definite and was to be undisputed save 
for certain exceptions which had not arisen. 
The contract was legally made and was 
properly performed by the assured. “For 
many years he paid his premiums under it, 
and when the contract ends by.the happen- 
ing of the event upon which the insurance 
company become liable, namely, the death 
of the deceased, the only thing which 
remains to be done is for the insurance 
company to pay the money they had con- 
tracted to pay.” His Lordship conceded 
that the law will not enforce a contract 
which is entered into in contemplation of 
a man committing a felonious act, but when 
a perfectly legal contract has been entered 
into and observed by the parties for many 
years, one party should not be allowed to 
escape the liability which falls on him by 
alleging that the other has terminated it in 
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an illegal manner, when he has stipulated 
as the consideration for the bargain being 
made that he will not dispute it except for 
particular reasons none of which had 
occurred. As his Lordship observed, “The 
question Lere is not whether or no it is 
contrary to public policy for a persen to 
commit suicide, or tomake a disposition or 
enter into a contract which tempts or 
encourages to commission of suicide. Were 
such questions raised, very different con- 
siderations might have to be applied, but 
here ihe only question is whether where a 
perfectly valid contract has been made, it is 
contraly to public policy for the insurance 
company to discharge their liability under 
it because the assured has years after the 
“making of the contract feloniously committ- 
ed suicide.” His Lordship answered the 
question in the negative and gave judg- 
ment tothe plaintiff. It will be of interest 
- to recall what can be said to be settled, 
that the contract of life assurance contains 
an implied condition that the insured will 
not intentionally terminate his life, and as 
Porter’s Law of Insurance puts it “where a 
contract of insurance isheld to be void on 
grounds of public policy, as for example, in 
the case of felo de se;neither the assignee 
under a voluntary assignment nor the 
assignee in bankruptcy can recover there- 
on.” But es Swift, J., said different con- 
siderations applied in the case before him 
and the result was, therefore, different. 


Autrefois Convict. 

We recently referred to the case of Rex 
v. Sheridan, 2 All E. R. 883 in which the 
‘Court of Criminal Appeal gave effect to the 
plea of autrefois conrict (See 163 Ind. Cas. 
Journal p. 49}. This case has now been fol- 
lowed by another, Rea v. Grant, 2 All E. R. 
1156, arising under similar circumstances. 
It may be recalled that in Rez v. Sheridan, 
‘it was held that where the Magistrate had 
decided to try summarily n indictable 
offence end found the accused ‘guilty’, it 
amounted {o a conviction end entitled 
him to raise the plea of autrefois convict 
if the Magistrate subsequently decided to 
commit him for trial. In the present case 
the accused was charged before a Magic- 
trate with larceny ¿nd he pleaded guilty. 
The Magistrate committed him for trial and 
in the letter to the clerk at Quarter Sessions 
he wrote: “I am committing for trial to-day 
James Grant. He pleaded guilty and con- 
sented to my jurisdiction. In view of his 
record and agel obtained a report during 
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remand on bail from the Institute of 
Scientific Delinquency. [enclose a copy of 
that report. I feel it is a case Quarter 
Sessions should deal with.” Before Quarter 
Sessions, when the accused was called upon 
by the chairman to say what he had tosay to 
the Jury, he not having pleaded guilty, he 
stated that he had not had a fair trial 
because the Magistrate had told him that 
he would give him six months’ hard labour 
and had later changed his mind and then 
committed him for trial. It was observed by 
their Lordships that the only difference bet- 
ween Sheridan’s case and the present case 
was that while Sheridan pleaded not guilty, 
was tried by the petty Sessional Court and 
convicted, in this case the accused pleaded 
guilty and that there was no distinction in 
law between a conviction by. verdict of a 
jury or the Court and a man being convicted 
by his own confession, commonly called a 
plea of guilty, and hence the decision in . 
Sheridan's case was binding. It was, there- 
fore, held that the appellant had already 
been convicted of the offence charged and 
hence a plea of autrefois convict should 
have been entered or the Jury should have 
been directed to find him not guilty. 


Insanity. Burden of Proof. 

In an appeal from Australia, theirt Lord- 
ships of the Privy Council examined the law 
with regard to insanity as a defence in 
criminal cases: Sodemanv. R. 2 All E. R. 
1138. The accused, a labourer, took a young 
girl for a ride on his bicycle, strangled her, 
tied ker hands bchind her back, stuffed 
some of her clothing into her mouth and 
left her fer dead. In defence he pleaded 
insanity at the time of the crime. Evidence 
was given ati the triel in support of the 
defence and no expert evidence was tender- 
ed by the prosecution. Two principal 
grounds were urged in the petition for 
special leave to appeal. Tirst it wes argued. 
that the rules in M’Naghten'’s case, were 
no longer io be treated as an exhaustive 
statement of the law with regard to insanily 
and that there was to be engrafted upon 
these rules another rule that whether a man 
knows that le is doing what is wrong, 
nonetheless, he may be Leld to be insane 
if he is caused to do the act by an irresisti- 
ble impulse produced by disease. . Their 
Lordships turned down this argument ard 
added that if they were to take a different 
view cf the law, the effect’ would be that 
different standards of law will prevail in 
England and the dominions. The other 
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_ housemen. 
‘dants in detinue asserting that the goods 
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point taken wes that the trial Judge in 
directing the jury as to the burden of 
proof, having stated that it was for the 
Crown to establish its case beyond reason- 
able doubt, went on to say that the burden 
of proof in a case of insanity rested upon 
the accused. It was argued that the jury 
may have been misled by the language 
of the Judge into the impression that the 
burden of proof resting up`n an accused to 
prove insanity was as heavy as the burden 
of procf resting upon the prosecution to 
prove the facts that they had to establish. 
Their Lordships said that the burden in 
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cases in which an accused has to prove . 
insanity is not higher than the burden ` 
which rests upon a plaintiff or defendant in | 
civil proceedings. On the question of mis- - 
direction, their Lordships accepted the view 
of the Courts below that the language used 
was not such as would be misunderstood by - 
the jury, or as would be capable of mis- 
leading the jury as to the onus. In the 
circumstances their Lordships found that 
the standard required for the granting of 
leave to appeal in a criminal case had not 
been reached in the case and dismissed the. 
petition. 





CIVIL ACTIONS BETWEEN HUSBAND AND WIFE 


In repealing old-fashioned anomalies 
legislators often create new and difficult 
problems. The Married Women’s Property 
Acts were intended to give married women 
a clear independence with regard to the 
holding of property, but each in its turn 
brought about a crop of new decisions on 
the extent of its application. The Law 
Reform (Married Women and Tortfeasors) 
Act, 1935, aimed at mitigating the husband's 
status ofinferiority which had been un- 
intentionally created by the Married Wo- 
men’s Property Acts. There can, however, 
be little doubt thatas property disputes 
between married persons are, unfortunate- 
ly not scarce, so abstruse points on the 
interpretation of the new Act will come be- 
fore the Courts in the future. 

The first important reported decision 
bearing on the Act of 1935 was given on 
28th April, 1936, by the Court of Appeal, in 
De La Rue v. Hernu, Peron and Stockwell, 
Lid. [1936] W. N. 142. The facts were .of 
a type familiar to practitioners. The 
claimant was a married woman and she 
had deposited certain household furniture, 
silver and linen with the defendant ware- 
The husband sued the defen- 


were his, and obtained an interim injune- 
tion restrainıng the defendants for one 
month from parting with possession. 
Being threatened by proceedings by the 
wife, the defendants took out an inter- 
pleader summons and the action -by the 
husband was accordingly stayed. An order 
wasmade at the same time directing the 
trial before a King’s Bench Master of an 
issue. between.the husband as plaintiff and 
the wife as defendant, as to who was the 
owner of the goods. From this order the 


wife unsuccessfully appealed tothe Judge 
in chambers, and thence to the Court of. 
Appeal. 

Lord Justice Greer said that the object 
of interpleader proceedings, which had 
originated .in equity, and had been settled’ 
in their present form by the Interpleader 
Act, 1831, was to enable the warehouse-. 
man, or the person in the position of a 
stakeholder, to get relief, and to get it 
decided which of the two claimants he had 
to account to forthe goods or money which 
he held. In the form in which the order 
on the interpleader issue was made, it was. 
not an action hut a proceeding in the 
action by the warehouseman: Hamlyn v. Bet- 
tely (1880), 6 Q. B. D. 63,65. The Master. 
was, therefore, entitled to make an order 
under O. XLVII, r. 7, of the Supreme Court 
which provides: “Ifthe claimants appear 
in pursuance of the summons, the Court or 
a Judge may order either that any claim- 
ant be madeadefendantin any action 
already commenced in respact of the sub- 
ject-matter in dispute in lieu ofor in 
addition tothe applicant, or that an issue 
between the claimants be stated and tried 
and in the latter case may direct which of 
the claimants is to be plaintiff and which 
defendant.” Had it been an action and 
not a mere . proceeding in an action then 
s. 12 of the Married Women's Property 
Act, 1882, which was kept alive by the Law 
Reform (Married Women and Tortfeasors) 
Act, 1935, would have applied, and no order 
could be made in the present form. As this 
was not s9, the appeal was dismissed. 

Lord Justice Greene, in agreeing, said 
that the summary procedure under s. 17 of 
of the Married Women's Property Act, 1882, 
was not: the only way to decide questions of 
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property between husband and --wife, and 
interpleader proceedings were not excluded. 
Mr. Justice Talbot also concurred in dismiss- 
ing the appeal. - 

The Married Women’s Property Act, 1892, 
s. 12, while giving a married woman the 
same civil remedies and criminal redress 
for the protection of her separate property 
as if she were a feme sole, expressly pre- 
vented the husband or wife from suing 
the other fora tort. Section 17, which is 
also not repealed by the 1935 Act, is a 
permissive section, allowing the husband 
or wife to apply, ina summary way, toa 
High Court Judge or a county Court Judge 
for his decision on a disputed question 
as to the title toor possession of property 
as between the husband and wife. It is 
quite clear from the wording of the latter 
section, that it does not exclude any other 
remedy which might otherwise be open 
to the husband or wife to protect his or her 
property. 
~ A difficult question arose recently in 
Gotliffe v. Hdelstun [1930] 2 K. B. 378, de- 
monstrating a hardship which a person 
might suffer as a result of the operation cf 
s. 12 of the Act of 1882, through becoming 
married after the coming into existence 
of acause of action in favour of one 
against the other. The plaintiff, while a 
passenger ina car driven by the defen- 
dant was injured owing, as she alleged, to 
his negligent driving. 

Shortly after the accident the plaintiff and 
the defendant became engaged, and about 
three months after the issue of the writ, they 
were married. Atthe trial Mr. Justice 
McCardie allowed the defendant to amend 
his defence by adding the statement of the 
marriage, in substance a plea in bar. The 
learned Judge found that the defendant had 
been guilty of negligent driving and as- 
sessed the dam2ges at £800. His Lord- 
ship, however, came tothe conclusion that 
neither at common law nor under the 
Married Women’s Property Act, 1882, did 
an action lie at the suit of the wife 
against the husband. It had been argued 
for the wife that the negligence of the de- 
fendant gave the plaintiff a cause of action 
which was athingin action and which, 
accordingly, on her marriage, became her 
separate properly within s. 2of the Act. 
It was therefore argued that she was entitl- 
edto sue her husband for the protection 
and security of her separate property. 

After considering a number of authori- 
ties, Mr. Justice McCardie held that the 
phrase “thing in action,” in its broadest 
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possible sense, might be used to cover a 
tight to bring an action for a pure tort. 
“Property” included “thing in action” un- 
der s. 24 of the 1882 Act, but in view of 
the fact that the general policy of the Act 
was to discourag? litigation between spouses, 
his Lordship came to the conclusion that the 
phrase “thing in action” in s. 24 was used 
in its limited sense only, and did not cover 
a right of actionin tort. In. view also of 
the fact that the words “except as afore- 
said, no husbandor wife shall be entitled 
to sue the other for a tort” in section 12 
were broad and emphatic, his Lordship held 
that the action was notone to protect the 
wife’s separate property and therefore was 
not maintainable. 

The extraordinary feature in this case 
was that the plaintiff and defendant were 
at the time of the hearing living happily 
together us husband and wife, having been 
married after the issue of the writ. The 
explanation lay in the modern practice of 
insuring against motor accidents, and the 
result of the action was an unforeseen , 
hardship incidental to the marriage con-: 
tract into which the parties entered. En- 
gaged couples meeting with motor accidents 
under similar circumstances can avoid 
such an unfortunate denouement in the 
future by simply postponing their nuptials. 
The Law Reform (Married Women and Tort- 
feasors) Act, 1935, has left the legal position 
untouched in this respect. 

Mr. Justice McCardie in the course of 
one of his most able judgments drew at- 
tention toa number of legal anomalies 
caused by the Married Women’s Property 
Acts. These can be enumerated as follows: 
(1) The husband living with his wife is 
liable to pay income-tax on her income, 
even though she may refuse to contribute 
anything to the household expenses ; (2) a 
husband is liable for any tore his wife may 
commit, provided itis not connected with 
a contract; (3) a wife is not liable for her 
husband's tort unless she authorised or join- 
ed init; (4) if she threatens to commit a 
tort which may inflict a heavy burden on 
the husband he has no right to apply to 
the Courtto prevent her from doing the 
wrongful act ; (5) if a husband wrongful- 
ly conver‘s to his owa use ths goods of 
his wife she can sue him; (6) if a wife 
wrongfully convertsher husband's goods to 
her own use, the only remedy 
the husband has, if any, is un- 
der section 17 of the Married Women's 
Property Act, 1882; (7) a husband may 
be liable for “necessaries” for his wife, even 
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though his wife's income largely exceeds 
his own, and even though she refused to 
pay a penny towards the expense of their 
joint home ; (8) a wife can sue her husband 
for ante-nuptial debts, but a husband has 
no. right to sue a wife for her ante-nuptial 
debts to him. 

The Law Reform (Married Women and 
Tortfeasors) Act, 1935, abolished the hus- 
band’s liability for his wife's ante-nuptial 
and post-nuptial tort as well as for her 
ante-nuptial contracts. It, moreover, made 
a married woman liable to bankruptcy 
proceedings and the civil proceedings for 
the enforcement of judgments and orders 
by committal in all respects, as if she were 
a feme sole. But apart from these matters, 
it did not touch the numerous anomalies 
in the legal relations between husband 
and wife towhich Mr. Justice McCardie 
drew attention in Gotliffe v. Hdelston, 
above. The closing words of his judgment 
in that case contain, therefore, almcst as 


` Act, 1882, he continued : 
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much point to-day as when they were first 
uttered. After stating that he had for 
the purposes: of the case read many deci- 
sions and carefully considered the intricate 
provisions of the Married Women’s Property 
“At every point 
of research, on every aspect of the case, 
I find nothing but confusion, obscurity and 
inconsistency. I find privileges given to a 
wife which are wholly denied to a husband, 
and I find that on the husband there has 
fallen one injustice after another. I hope 
that the day is not far distant when the 
vital and far-reaching relationship of hus- 
band and wife will receive the attention of 
Parliament. When that day comes I trust 
tnat the present features of injustice will 
be removed, that the existing obscurities 
will be made clear, and that the great 
institution of marriage will gain ʻa new 
dignity and a new strength through wide and 
beneficient amendment of the law."—The 
Solicitors Journal. 
Q 





COLLATERAL AGREEMENT OR WARRANTY. 


Where a contract has been entered into 
and reduced to writing, it is not un- 
usual to find that one of the parties sets 
up an alleged verbal warranty or agree- 
ment collateral to the contract. 

In the first place, one must distinguish 
between a representation anda warranty. 

A representation may be said to be a 
statement made at the time of the contract 
inducing the contract, but not forming, 
or being intended by the parties to. form, 
part of the terms of the contract. Where, 
however, the statement really amounts to 
an agreement, and becomes pari of the 
contract itself, it will be either a condition 
or a warranty. 

It will be a condition if it is an essen- 
tial term of the contract, and a breach 
` thereof would entitle the party aggrieved 
to rescind. It will be a warranty if it 
amounts to an independent subsidiary pro- 
mise, and a breach in such a case will not 
entitle the party to rescind, but will give 
rise to an action for damages merely. On the 
question of what constitutes a warranty, one 
might perhaps take as a starting point the 
dicta of Holt, C. J., in Grosse v. Gardner 
(1688, Carth 90) and Medina v. Stoughton 
(1699, Salk 210), to the effect thatan afir- 
mation at the time òf the contract isa 
warranty provided itappears on evidence 
to be so intended. ; 


An illustration of this doctrine is afford- 
ed by De Lassalle v. Guilford (1901, 2 K. B. 
215). There the plaintiff and the defend- 
ant negotixted for a lease ofa house. The 
terms were agreed but the plaintiff, the 
proposed tenant, refused to hand over the 
counterpart which he had signed unless he 
received an assurance that the drains were 
in order. Such an assurance was verbally - 
given by the defendant, whereupon the 
counterpart was handed over. The lease 
itself contained no reference to drains, The 
drains, as it turned out, were not in good 
order and the plaintiff claimed damages 
for breach of warranty. It was held that 
the verbal representation made as to the 
drains being in order wasa warranty col- 
lateral to the lease, and for the breach of 
which an action was maintainable. 

In his judgment in that case A. L. Smith, 
M. R., said at p. 221): 

“Now what constitutes a warranty in 
law, or a Mere representation ? To 
create a warranty no special: form of 
words is necessary. It must be a col- 
lateral undertaking forming part of the 
contract by agreement of the parties 
express or implied, and must be given 
during the course of the dealing 
which leads to the bargain and should 
then enter into the bargain as part of 
it.” 


There appears to be no distinction in 
principle between collateral agreeménts as 
to the existence, of a cerlain condition of 
things at the time’-of the contract and as 
to matiers to be done at some future time : 
see Green v. Symons (1897, 13 T. L. R. 301). 
There is one passage, however, in De Las- 
-salle v. Guilford, which states the law too 
broadly,.and cannot be accepted as correct. 
It is as follows : 

“In determining whether [a state- 
ment or representation is intended to 
“bea warranty] a decisive testis whe- 
ther the vendor assumes to assert a 

_ fact of which the buyer is ignorant, 

or merely states an opinion or judg- 
ment upon a matter of which the ven- 
dor has a special knowledge, and on 
which the buyer may be expected also 
to have an opinion and to exercise his 
judgment. In the former case it is 
a warranty, in the latter, not.” 

Exception was taken to this passage by 
the House of Lords in Heilbut Symons & 
Co. v. Buckleton (1913, A. ©. 30). In this 
case the plaintiff asked the local manager 
of arubber firm of high repute whether 
his firm were bringing out a rubber com- 
pany. He replied that they were. The 
plaintiff then asked him whether the pros- 
pective company was all right, to which the 
reply was that his firm was bringing it out, 
which answer satisfied the plaintiff. The 
plaintiff on the faith of these statements 
purchased a number of shares in the pro- 
posed company. These shares subsequently 

depreciated considerably, whereupon the 
plaintiff brought an action against the 
firm for, inter alia, breach of alleged war- 
ranty that the company was a rubber com- 
pany, which in fact it was not. 

_ It was held that there was no evidence 


proper to be submitted to the jury on the’ 


question as to whether any such warranty 
was given. In referring to the above dic- 
tum of A. L. Smith, M. R. as to what amount- 
ed to a decisive test of a warranty, Lord 
Moulton, in the same way as other mem- 
bers of the House of Lords in Heilbut 
Symons & Co. v. Buckleton, entirely disap- 
proved of the views there expressed. And 
he added (supra, at p. 51) : 

“It may well be that the features 
thus referred toin the judgment of 
the Court of Appealin DeLassalle v. 
Guilford may be criteria of value in 

. guiding a jury in coming to a decision 
-whether or not a warranty was intend- 
ed, but they cannot be said to furnish 
decisive tests, hecause it cannot be said 
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as a matter of law that the presence or. 
absence of those features is conclusive 
of the intention of the parties. The 
intention of the parties can only 
be deduced from the totality of the 
evidence, and no secondary principles 
of such a kind can be universally true.” 

Perhaps the most recent case of impor- 
tance in whichthe principle of Dz Lasalle 
v.Guilford was applied was the case of 
Miller v. Cannon Hill Estaizs, Ltd. (1931, 
2 K. B. 113). In that case, during the course 
of negotiations with prospective purcha- 
sers of a house on a building estate, the 
sales manager and at the secretary at the 
builders’ estate office assured the plaintiff 
that the material and workmanship used 
and employed in the construction of the 
house were of the best. The purchaser sub- 
sequently purchased one of the houses on. 
the estate which was then in course of 
construction. The house did not prove 
satisfactory when built, and in an action 
for damages the jury found that the house 
was not fit for habitation on the day of 
the completion of the purchase and that it 
would not have been reasonably fit for 
habitation apart from abnormal weather, 
and that the defects were due to faulty 
construction accelerated by abnormal wea- 
ther. The Court, on further findings by 
the jury, held that the aboye statements 
constituted an express warranty as to mate- 
rials and workmanship collateral to the 
subsequent formal contract, and that that 
express warranty had been broken. 

It may also be incidentally observed 
that the principle was Jaid down in this 
case that in a contract with builders or 
owners of a building estate for the purchase 
of a house to be erected or in course of 
erection, there is an implied warranty by 
the vendors that the house shall be built in 
an efficient end workmanlike manner and 
of proper materials and that it will be fit 
for habitation—a warranty which it seems 
will not be implied upon a sale of a com- ' 
pleted and unfurnished house ; per Swift, 
J» in Miller v. Cannon Hill Estates, Ltd., 
(1931, 2 K. B. 120). 


We may conclude by examining 
the circumstances in which evi- 
dence of a parol collateral warranty 


Such evidence, it seems, 
will not be admitted where the contract 
covers the whole of the terms, or where it 
would contradict the written contract, and 
a further essential of its admissibility ap- 
pears to be that the contract must be 
silent asto the matters contained in the 


will be admitted. 


= 


-dent this week (Times, July 1). 
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warranty.. Thus in De Lassalle v. Guilford, 
A.L. Smith, M. Rẹ said (at p- 222) with 
regard to the question of admissibility : 


‘It appears that the lease did not 
cover the whole ground, and that it 


did not contain the whole of the con- - 


tract between the parties. The lease 
is entirely silent about the drains, 
though there is’ a covenant that the 
lessee curing the term should do the 
inside repairs, and the lessor the outl- 
side repairs, which would, I suppose, 
include the drains which happened to 
be inside or outside the house. There 
is nothing in the lease as to the then 
condition of the drains—i. e., at the 
time of the creating of the lease— 
which was the vital point in hand. 
Then why is not the warranly collate- 
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_ ral to anything which is found in the 
‘lease ? The present contract or war- 
ranty by the defendant was entirely 
independent of what was to happen 
during the tenancy. It, was what induc- 
ed the tenancy and it in no way affect- 
ed the terms of the tenancy during the 
three years which was all the lease 
dealt with, The warranty in no way 
contradicis the lease and without the 
‘warranty the lease never would have 
been executed.” 
` Reference on this point es to admissibi- 
lity may also be made to such cases as 
Morgan v. Griffith (L. R. 6 Ex 70), Erskine 
v. Adeane (L. R. 8 Ch. 756), and Angell v. 
Duke (L. R. 10 R. B. 174).—The Law Jour- 
nal. 


ee 


Extracts from Contemporaries. 


Bona Vacantia 

A nice discussion on the subject of 
bona vacaniia took place before the Presi- 
A lady 
died intestate in Switzerland, in 1915, but 
at the time of her death was a Turkish 
subject and domiciled in Turkey. In 1921 
her sister, not a Turkish subject, got 
letters of administration in respect of the, 
deceased's personal ‘property in England. 
These were revoked in 1932 upon the 
ground that the sister was nota Turkish 
subject and, therefore, by the law which 
prevailed in Turkey in 1915, excluded 
from all succession on intestacy. To whom, 
then, did the property belong ? The Turkish 
Government claimed it upon the ground 
that according to the law of their country 
in 1915 it would, inthe absence of any 
lawful inheritor, go to the Public Treasury 
of the Ottoman State. The British Govern- 
ment replied.that as soon as the property 
assumed the character of ownerless pro- 
perty the law of England, in which it 
jay, applied and that it fell to the Crown. 
A similar position arose in Re Barnett’s 
Trusts (1902, 1 Ch. 847) where a great 


_ array of learning anda fine judgment of 


Mr. Justice Kekewich will be found. He 
decided in-favour of the British Govern- 
ment; and the President this week fol- 
lowed him. The kernel of the matter is 
this: that if goods once become ownerless 
the domicile of the late owner is no longer 
decisive of anything.. By dying heirless 
or intestate he has, a6 that learned Judge 


said, made his domicile immaterial. The 
property in both cases belonged to no one, 
and the right to take it “ appertains to 
the Crown as jura regalia’ :—The Law 
Journal, dated the 4th July 1936. 


Sleeping Cut. 

Natural distaste for sending people to 
prison on charges of “sleeping out” has 
not been entirely overcome by the amend- 
ment of the Vagrancy Act, 1824, effected 
by the Vagrancy Act, 1935, because the 
impression remains thet itis a punishment 
for misfortune rather than for wrongdoing. 

Careful examination of the new Act, 
together with investigation of the facts as 
to the provisions made for free lodgings, 
ought to remove that impression. To be- 
gin with, it is still necessary to prove 
that the accused failed to give a good 
account of himself. Further, he cannct be 
convicted unless it be shown that he failed 
to apply for, or refused, available free 
accommodation, oris a persistent wanderer 
by choice, or causes damage or infection, or 
is likely to do so, or is otherwise offensive. 

So far as London is concerned, and no 
doubt this applies to other great cities, 
the need to sleep out does not exist. At 
last week’s meeting of the Public As- 
sistance Committee reference was made to 
a census of hcmeless people “aken 
on the night of 2)st February. Sixty ‘people 
were found sleeping out, but there were 
six hundred beds vacant in hostels, shelters. 


“and refuges run by voluntary organisations, 


8 


as well as:over two hundred in the Council’s 
casual wards. ie, 

One is forced to the conclusion that 
those who sleep cut do so because they 
prefer to. The Police are able to direct 
wanderers to places where free accommoda- 
tion may be had. They may be poor and 
unfortunate, but they need not be without 
a roof to shelter them:—Justice of the Peace. 


When Justice Nods. 

At Oldham Police Court recently the 
chairman protested that one of his colle- 
agues on the bench was asleep, where- 
upon the Magistrate referred to, retorted 
that because he leant back it didnot mean 
that he was asleep. There was some fur- 
ther altercation in the course of which the 
chairman declared that he was snoring. 
The incident recalls a story which the late 
Mr. Justice Alpers, of New Zealand, used 
to tell. Once he was arguing a case at the 
Bar, and noticing symptoms of somnolence 
in the Magistrate, whispered to his op- 
ponent: “The damned beak’s asleep.” “Yes?” 
said the Magistrate suddenly, his eyes 
wide open, “I am afrai I didn’t quite catch 
your last sentence.” Alpers continued his 
argument much confused. That evening 
the Magistrate, having beaten Alpers thor- 
oughly at bridge, said: “I hope you have 
found the damned beak wide awake 
enough for you this evening. As a matter 
of fact, you did send me to sleep in court 
' to-day, but when you are annoyed—and 
you were annoyed this afternoon, you 
know—you whisper like a megaphone :— 
The Solicitors’ Journal. $ 


Celibacy and the Judicial Mind. 

I heard recently a grave discussion be- 
tween two practising members of the Bar 
and iwo solicitors as to whether, and if 
so, to what extent, the judicial mind is 
- affected by an unduly prolonged course 
of celibacy. One of the four took the 
view that it was a matter of no conse- 
quence; but the majority, while differing 
in matters of detail, were of opinion that 
the prolonged abstention from lawful matri- 
mony had a serious and injurious effect on 
a judge who without reasonable cause per- 
sisted in this abnormal state of liberty. 
I will name no names; but these contro- 
versialists aforesaid did so, citing examples 
from the history of our own and former 
times. They admitted exceptions, but 
taking it by and large they seemed 
o establish the existence of the melan- 
pholy rule that bachelors afler the age 
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of 55 became queer in their views on 
‘women and kindred subjects. 

Readers may, from their own knowledge, 
personal or acquired; be able to accept 
or reject the findings of the small majority 
aforesaid. It is to be hoped thatthey will 
find in favour of the celibate; for many 
bachelors are very good fellows, and their 
estate is not due to any wilful neglect or 
default on their part. 

The charge or allegation at present 
stated is that after the age aforesaid 
they are unsound on the subject of sex; 
that they are of two opposing ideas, both 
unsound and based on hearsay and im- 
perfect observation: (1) those rather nice, 
ones who believe that woman can do no” 
wrong; (2) the others who believe she is try-. 
ing to deceive the Court—Tke Law Journal. 


Newspapers and Libel Law. 

The draft “Bill,” for reform of our law 
of libel, submitted by Mr. Henderson to 
the Empire Press Union Conference, con- 
tains proposals which are in scme mate- 
rial respects not unlike those which Mr, 
Mcseley suggested in his book published 
a few months ago. Lawyers agree ês to 
the need for reform, and criticism of Mr. 
Henderson’s Bill is mainly on matters of 
detail. Lord Maugham is not the only 
judge who has indicated that the law as 
it stands affords opportunities for “gold 
digging” operations of a deplorable kind. 
In Mr. Henderson's view, however, a certain 
responsibility for this “pleasant form of 
speculation” rests on the shoulders of the 
judges. “The fundamental principles of 
the law relating to defamation,” he says, 
“has suffered frcm the judicial determi- 
nation of nice points.” 

Broadly, he would assimilate the law of 
libel to that of slander; and he would 
make proof of special damage essential 
save in three cases: (1), Where the words 
complained of impute adultery or unchastity 
to a woman; (2) accuse the plaintiff of 
the commission of a criminal offence puni- 
shable ‘“corporally,” or impute to the 
plaintiff an obnoxious contagious disease; 
(3) where the words are defamatory of 
the plaintiff in relation to his office, pror’ 
fession or trade. 

In explaining his “measure” Mr. Hender- 
son gave an interesting and accurate 
account of “payment in” by the defend- 
anis, ils why and wherefore and 
amount, and of the gladness wherewith 
the speculative and impecunious plaintiff 
bore away the spoils—The Law Journal. 
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THE INTERNATIONAL ASPECT OF BANKRUPTCY 


A foreigner domiciled abroad may owe 
money in England, but this doesnot make 
him a debtor within the Bankruptcy Act, 
` 1914, section 1 (1)(a). Itis there laid dowa 
that a debtor commiis an act of bank- 
ruptcy if he makes conveyance or assign- 
ment of his property, for the benefit of his 
creditors generally, in England or else- 


where. This phrass has been limited in: 


its:scope, however, by judicial decision, 
aS appears from R: Debtors (No. 836 of 1935) 
([1926] 1 All E. R. 875). The debtors weie 
American citizens, carrying on financial 
business in three continents, with 2 branch 
in London. After living for some time 
in Paris the debtors closed their offices 
there, and executed an assignment-or con- 
veyance in New York for the benafit of 
their creditors. The English manager then 
wound up the London branch, and distri- 
buted such assets as were available in 
part settlement of ‘the debts in England. 
‘A petition was then presented, in reliance 
on the alleged act of bankruptcy constitut- 
‘ed by the assignment in New York, although 
there was uo evidence that the whole of 
the debtors’ property was included. - 

The Registrar dismissed the petition and 
the Court of Appeal ‘affirmed the. decision. 
Lord Wright, M. R., observed thatit was 
immaterial where the conveyance or assign- 
ment was executed, in view of the express 
terms of the sub-section. The expression “a 

-debtor” also included any person, whether 
a British subj3ct or not, who...was carrying 
on business in England personally, or by 

means of an agent or manager. Never- 
theless the Court was bound by authority 
to hold that the conveyance or assignment 

“was not. within the section, and Romer, L. J., 
and Charles, J., therefore, concurred in 

- dismissing the appeal, with costs. : 

There would be an interference with 
international comity in making a foreigner 
bankrupt, and, therefore, the plain words 


- A. Mogeler Company (1901 A. ©. 102) the 


respondents were American citizens who 
had never resided in England, but had 
carried on businsss in London through a 
manager. They executed a deed of assign- 
ment in Batlimore, whereupon a bankrupt- 
cy petition was presented in Eag- 


.land. The Registrar dismissed the petition, 


‘on the ground that the Court had no juris- 
diction over foreigners domiciled abroad, 
and the decision was affirmed by the Court 
of Appeal’ and the house of Lords. Lord 
“alsbury, L. C:,. explained the policy of 
the law as follows : - i 
“English legislationis primarily ter- 
ritorial, and it is no departure from 

< that principle tosay that a foreigner 
-= coming to this country and trading 
_ here, and here committing an act of 

:. “*bankrpptey, is subject to our laws and 


“esto all the incidents which those laws 


>‘? enachin sucha case 


< his nationality, is subject to the laws: 


; while he is here, 
while he is ‘trading, even if not ac- 
tually domiciled, he is liable to be 

~ made bankrup: likea native citizen. 
And so an Englishman, by reason of 


of 


his Sovereign wherever he maj 
b “v e 
6 aji 


~ Tf, therefore, a foreigner does reside in 


England, he may be made bankrupt in 
circumstances such as those in Rz Hecquard 
(1889, 24 Q. B. D. 71). The debtor was a 
domiciled Frenchman, who, having become 


‘tthe plaintiff in a Ohansery action, took 
‘furnished roomsin London for a month, 
‘His stay was prolonged for three months, 


‘he ultimately lost. 
-became the petitioning creditor, 


owing to the exigencies of the case, which 
The defendant then 
ond the 
Registrar held thatthe debtor had, within 


-a year before the date of the presentation 


of the petition, ordinarily resided in Eng- 


‘land, within. the then equivalent cf the 


Bankruptcy Act, 1914, section 4(L) (d). Tnis 


of the section have received a narrow inter- -decision was affirmed by the Court of 


pretation in ihe Courts, In Cook: v, Charles 


Appeal, and Lord Esher, M, Ri, pointed out 


Ks 


10 


that the debtor was not. a mere: casual 
visitor to this country,, making a journey 
through it for the purpose cf seeing it. He 
came here and took furnished 10:ms, and 
was not like apers.n living in albotel in 
thé ‘ordinary way. The: receiving order 
wes, therefore, conirmed. 

-It, therefcre, appears that evcn residence 
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in England will fot render a foreigner 
subject to the bankruptcy Jews. if he or 
she still comes within the deiinition of a 
tourist. This question of fect may give 
rise to an examinaticn of apparently trivial 
matters, any of which may have a decisive 
effect on the ullimate liability of the visilor 
frcm abroad.—The Law Journal. 


COMMITTAL FOR TRIAL AFTER ADJUDICATION 


_ The cases of R. y. Sheridan, see page 457, 
ante, cnd R. v. Grant (1936), the Times, 
14th July; are of great importance to jus- 
‘tices. Put quite briefly, in the first a beach 
of justices assumed jurisdiction to commit 
for trial an indictable offence on consent 


.given by the accused under section 24 (2) 


of the Criminal Justice Act, 1925. He 
pleaded not guilty. The justices heard the 
evidence and announced that they found 
„him guilty. Upon the question of sentence, 
previous convictions were proved, which 
made the justices consider they ought not 
to; deal with the accused. They thereupon 
committed him for trial by quarter sessions. 
There he was convicted, a plea of autrefois 
‘convict was set up and overruled. 
`; „Inthe second, a Magistrate accepted a 
-plea of guilly, changed his mind and com- 
mitted for trial. What was in effect a plea 
of autrefois convict was cet up. 
: The Court of Criminal Appeal held in 
each case that the plea was good and quash- 
-ed the conviction, ; 

This authoritatively settles the question 
-discussed in our. articles at page 419 of 
Vol. 99. “What is a summary Conviction ?” 
and shows that we were wiss only to make 
avery tentative submission that there 
‘would be no summary conviction merely by 
a finding of guilt without en adjudication 
‘thereon. For, be it noted, that though the 
charge in each particular case was of an 
indictable offence, yet sosoon as the bench 
had assumed jurisdiction to try it summari- 
ly, the procedure became the same as if 
the offence were one punishable on sum- 
mary conviction; Summary Jurisdiction Act, 
1879, section 27. Therefore, in.-a summary 
case a conviction, whether on evidence ora 
plea of guilty, is constituted by a finding of 
guilt. This, of course, must be subject to 


the qualification that there is no convictioti 
recorded if the offender be dealt with 
under the Probation of Offenders Act, 1907. 
It follows that where a bench of justices 
has pronounced a finding. or accepted a piea 
of guilty for a summary offence, another 
bench cannot deal with the case there- 
after save where by sietutethere is specific 
authority: so to do (see the article cited). 
Whether the way of avoiding the difficulty 
suggested in the last paragraph of the 
article would be held good by the High 
Court remains to be seen. If it is not good 
serious complications ensue for Courts of 
summary jurisdiction. 

The matter is one which ought to be clear- 
ed up by legislation. 

The other point of interest is that once 
more a statutory provision is decided to 
mean exactly what it says. It is laid down 
as plainly as can be that justices as pre- 
liminary to dealing summarily with an in- 
dictable offence axe to hear and take into 
consideration the character and antecedents 
of the accused. The Court avoided saying 
that Avory, J. was wrong in his observa- 
tions in R. v. Herlfordshire Justices, (1910) 
75 J.P., at page 91, but it was quite clear 
at the time that that learned Judge, who 
very rarely indeed went wrong on eny 
point of criminal law or the jurisdiction 
and practice of justices, went too far, being 
moved no doubt by the Jong tradition of- 
the English Law that the judges of fact in 


. a criminal case should know nothing about 


the accused except the facts of the case 
before them, but, nevertheless, as has been 
well said, “the words of Avory, J., are to 
be borne in mind es an emphatic reminder 
that conviction must be on the evidence, 
and not:on previous character.”-—Justice of 
the Peace. - 
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D RIGHTS OF WAY 


Tho elaborate and learned judgment of 
-Hilbery, J., in the recent case of Alarstham 
Manor, Ltd. v. Coulsdon and Purley Urban 
District Council (to be found verbatim in 
‘All England Reporis, Part VI, Vol. 2, p. 
4:2) hes provided material for many 
reflections upon tke subject of rights of 
way generally and of the Rights - of 
Way Act, 1932 (22 & 23 Geo. V., c. 45) 
In particular. The legal world has been 
waiting a long tite for some interpreta- 


‘tion of the true meaning and purport 
„of the not very clear language of 
several sections and phrases to be found 


in that statule, and the learned Judge has, 
we think, effectively cleared ihe way to 
an understanding of ils basic principles, 
end has indicated tke line to be followed 
in applying its provisions to tke facts 
disclosed in future right-of-way disputes. 
As the judgment in the Merstham Manor 
case depended upon findings of fact, we 
‘understand that there is no likelihood of 
‘any appeal; so that we are at liberty 
to comment upon ihe case freely. 

The facts, very shortly, were that what 
was originally an “occupation” road used 
by farming tenants upon ‘a nobleman’s 


extensive estate—and particularly for driv- 


ing sheep to lands over which the estate- 
‘owner and Lis tenanis had pasturage rights 
—was in the year 1923 included in the 
schedule of a town-planning scheme pro- 
mulgated by the defendant local authority 
among other footpaths and roadways as 
a public highway to be closed in due 
course when the scheme became effective 
Failure on the part of the estate management 
to challenge this at the time contribut- 
ed largely to the action going against 
the plaintiffs. It would therefore appear 
to be important from the. point of view 
of landowners and their advisers that the 
schedules of town-planning schemes should 
be closely ‘scanned in order to see whe- 
ther any private roadways are there treated 
as public highways. 

. In this connection one feature of the 
case is of particular interest. Maps were 
produced by the defendant Council beginn- 
ing with an ancient map from the Brilish 
Museum dated, 1762, others of 1822 and 
1823; all the ordnance survey maps from 
about 1865 to’ thé present time, and tithe 
maps. Iivery.one of these maps without 
exception showed the road in dispute,.but 
the comment of Hilbery, J., upon them ig 
worth noting: . ot ee "he A 
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“There is nothing in the: maps to 
show whether or not the topographer- 
author was intending to represent tho 
roads on his map as public highways. 
It was admitted by the witness from 
the Ordnance Survey Department that 
they show any road which is there 
on the surface, whether itis a public 
highway or not. The tithe maps 
make no distinction between a public 
and aprivate read; their object is to 
show what is titheable, and’ the 
roadways are marked upon them’ -as 
untitheable parts of the land, whether 
they are public or private...... I do 
not find that they give me amy 
assistance.” 

This isa pronouncement that may. well 
‘be noted by future litigants in‘ right- 
of-way cases, especially having regard to 
the terms of section 3.of the Rights of Way 
Act, 1932, which, by providing that in 
future : a 

“any Court or other tribunal shall, 
before determining whether a way 
upon or over any land has or has 
not - been dedicated’ as a highway 
...take into consideration ‘any --map... 
of the locality... and such weight 
shall be given thereto as the Courtior 
tribunal consider justified ..” 

The great expense involved in ‘the pro- 
duction of this mass of ‘evidence -ought 
in future to be avoided by agreement 
between the parties only to produċe for 
the assistance of the Court any such'maps as 
may evidence the private or publicnature of 
the way in dispute. It may well be that 
in future the Courts will recognise this limitaé 
tion to the value of maps, and by disallowing 
the cost of producing such as are irrelevant 
and of no use in enabling the Court’ to 
come to a conclusion; discourage’ theit 
production. | 

Coming now to'the interpretation of the 
Act of 1932, seetions 1(1) and (2), it is 
important to note the emphasis which the 
learned Judge laid upon the basic principles 
enunciated in the judgment of ‘Lord 
Kinnear in Folkestone Corporation v. 
Brockman (1914, A: O. 338) as to the 
nature of user and its bearing upon the 
question ‘of intention to dedicate—that 
intention being fundamental : - 

“The points to be noted are, first, 
that the thing to be proved is intention 
to dedicate, and, secondly, that while 

~. Public user may be evidence tending 


to instruct dedication, it willbe good 

for ihat purpose only when it is ex- 

_ercised: under such conditions. as to 

imply the assertion. of aright, within 

the knowledge and ‘with the acquies- 
cence of the owner of the fee.” 

In the course of the hearing, lengthy 
‘extracts wero read from this case by 
c wnsel leading for the . plaintiffs, who, 
indeed, based. all his legal submissions 
upon the judgements of the Law Lords 
in that case: and the fact that Hilbery, 
J., clearly accepted and based his judg- 
‘ment upon the principles there laid dowa 
‘should serve to direct attention to the 
‘importance of the case as a general ex- 
‘position of the common law in regard to 
rights of way. 
` But, superimposed upon the basic princi- 
ples laid down in Folkestone Corporation 
v. Brockman, embodying and enlarging as 
they did the established doctrines to be 
found laid down by Lord Blackburn in 
Mann v.. Brodie (1885, 10 App. Cas. 37s), 
and of Lord Halsbury in Macpherson v. 
Scottish Rights of Way Recreation Society 
(1888, 13 App. Cas. 744), come the question 
of their application to the provisions of 
the Act of 1932. Here Hillbery, J., whose 
attention had been called to the reproduc- 
tions of the language usedin the Prescrip- 
tion Act, 1832, was able to say : : 

“As used in that Act they have 
been tke subject of judicial interpreta- 
tion, though I cannot find that they 
kave been the subject of judicial 
interpretation in their context in the 
Rights of Way Act, 1932." 

The learned Judge went on to refer to 
the judgment of Lindley, L. J., in Hollins 
v. Verney (1884, 13 Q. B. D., at pp. 308-9), 
{he language of which judgment, in his vièw, 
was none the less applicable in a case 
where tke actual user which has to be 
considered is by members of the public 
generally, and not by some one individual in 


particular. Moréover, in the Prescription’ 


Act the expression is used in connection 
with a 
which the Rights of Way Act is dealing in 
section 1. He would interpret those words 


as involving that he who asserts the right- 


must establish as a matter of fact on the 
one hand the actual enjoyment by the 
public as of right, and on the other hand 
the actual suffering of the exercise of 
that right by the landowner for tke full 
peried of 20 years. 

What in the next place was the meaning 
of the qualification upon, the actual enjoy- 
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topic very similar to that with- 
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. ment by the public expressed in the Act 


by the words “as of right’? Speaking 


“of the same qualification in the Prescrip- 
tion- Act, in Earl 


De La Warr v. Miles 
188], 17 Ch. D. at p. 59D, Brett, D. Jn 
said: 

“The true interpretation of those 
words ‘as of right’ seems to me to 
be that he hes done so upon a claim 
to do it, as having a right to do it 
without the lord’s permission, and 
ihat he has so done it without that 
premission. If he shows that he has 

claimed to do it, not as a thing 
permitted to him year by year by 
the lord, but as a thing he had a 
right to do, whether the lord said 
‘You may doit’ or not he has proved all 
that it is necessary for him to prove.” . 

He (Hilbery, J.) thought it was plain 
that the words “es of right” require that 
the quality of the acis, as well as the 


‘acts, themselves, must be established. . The 


essential quality of the acts,that is as acts 
done as of right, had from early days in 
our law been established by showing 
that the acts were done openly, not secretly, 
not by force and not by permissicn from 
{ime to time given, end in conformity with 
the dictum cf Cotton, L. Ja in Earl ‘De 
La Warr v. Miles (supra, at p. 596) : 

“You must see whether the acts have 
been done as of right, that is to say 
not secretly, not as acts of violence, 
not under permission frcm time to 
time given by the person cn whore 

-  goil the acts were dene.” 

Pinally the words “without interruption” 
remained to be interpreted. Here again 
the words of the Prescription Act were 
repeated, though in that Act they were 
qualified by section 4, which enects that no 
act or other matier shall be deemed to be 
an interruption within the meaning of 
the statute unless the same shall have 
been, or shall be, submitted to or acquiesce- 
ed in for one yeer after ile party 
interrupted shall have had or shall have 
notice thereof and of the person making 
or authorising the same to be made. 
Under tke Rights of Way Act, 1932, there 
is no section equivalent to the Prescription 
Act, section 4. The words in section 1 are 
“has been actually enjoyed by the public as 
of right and without interruption for a 
full period of 20 years.” But as to the 
exact nature of the interruption necessary. 
the learned Judge was clear and emphatic : 

“Tg it sufficient if acts have from 
time to time been done . which while 
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suffering the actual user ‘to go. on, 
' yet challenged the right, cr “must 
the interruption be some physical and 
actual interruption which prevents the 
enjoyment of the way? With regard 
to this, I can find no help in the rest 
of the Act, but. the words themselves 
-are used in connection with what the 
Act calls ‘actual enjoyment’ for a 
period of years..... think the expres- 
sion ‘without interruption’ is to be 
construed .as meaning actual and 
physical stopping of the enjoyment, and 
not that the enjoyment has been free 
of any acis which merely challenged 


JOURNAL 13 


cause.no surprise. Many bodies, suck 
as the four Inns of Court, over and 

. through whose property run roads used 

by the public, take the precaution to 
close and actually to stop the public 
enjoyment of those roads for one day 
at least in every year.” 

From this it becomes clear that “interrup- 
tion” must be physical and must be 
effective ; and it would seem to follow 
that, where there is any attempt toassert 
a right of way, reliance cannot wholly 
be placed by a landowner upon the new 
registration system set up by the 1932 Act, 
but resistence must be supported by active 


the public right to that enjoyment. physical interruption of user.—~The Law 
In practice this construction of the Journal. 
words will lead to no difficulty and 

INF ANTICIDE. 


At the Central Crimmal Court of July 
2lst, Mr. Justice Humphreys drew attention 
to the need for amendment of the law 
relating to infanticide in a case (Rez v. 
Hale) where the accused had been indicted 
for the murder of her three weeks’ old 
child. The evidence sLowed that the accus- 
ed at the time of the alleged ‘murder 
was suffering from puerpera] fever, with 
the result that she did not know what 
she was doing. The learned Judge in 
summing up directed the jury that having 
regard to the decision of the Court of 
Criminal Appealin Rex v. O'Donoghue (1927, 
97 L. Ja K. B. 303) they could not bring 
in. a verdict of infanticide, but that they 
might think that the accused by reason 
of insanity was not responsible for her action. 
Tke jury returned a verdict that “the 
accused was guilty of the act charged for 
which she was not in law responsibie’ (see 
Times, July 22). . eeu. 

From comments in the daily Press it 
may have appeared tosome of our readers 
that in allowing the jury to return such 
a verdict the learned Judge was permitt- 
ing some kind of irregularity. However, 
this was not the case. The verdict tobe 
returaed by a jury which finds a prisoner 
insane was laid down by s. 2 of the 
Trial of Lunatics Act, 1883, which enacts 
‘that where it epperas frcm the evidence 
that the accused 

“was insane so as not to be responsible 
according of law for his actions at 
the time when the act was done or 
omission made..then the juty. shall 
return a special verdict to the effect 


that the accused was guilty of ‘the 

„act or omission charged against him, 
but was insane as aforesaid at the 
time when he did the act or made 
the omission.” 


It will.be seen from the above that no 
set form of wordsis prescribed bythe Act, 
which required only that the jury shall 
so express their verdict as to indicate that 


_theaccused was guilty of the act or omis- 


sion charged, but. that by reason of his or 
her insanity was not in law responsible for 
such conduct—which ig exactly what the 
jury did in the present case. The more 
usual verdict of ‘Guilty but insane” is 
merely a more compendious and somewhat 
less accurate way of stating the special 
verdict required by this statute. If. any 
amendment of the law upon this matter is 
desirable, it would be more logical to return 
to the position laid down in the Criminal 
Lunatic Act, 1800, which provided that the’ 
verdic in cases of insanity was to be one of 
“not guilty,” coupled with a special finding 
of insanity. = 
` A more important aspect of this case 
which has not received the like publicity 
isthe recommendation of the learned Judge 
that the law of infanticide requires amend- 
ment. It may be remembered that the 
Infanticide Act, 1922, was passed in order 
that in cases where a woman, not having 
recovered from the effects of child-birth, 
kills her child owing to mental disturb- 
ance occasioned by her condition of health, 
a jury should’ be spared the painful 
necessity of bringing in against her a 


14 
verdict of murder. 
provides ihat: 

“Where a woman by ony wilful act 
or omission causes the death of her 
newly born child but at the time of 
the act cr. omission she had not 
fully recovered from the effect of giving 
birth to such child, and by reason 
thereof the balance of her mind was 
then dirtui bed, she shall, notwithstand- 
ing that the circumstances were such 
that but for this Act the offence would 
have amounted to murder, be guilty 

- of felony, to wit, infanticide.” 

In Rex v. O'Donoghue (supra) a woman 
proved to be suffering from puerperal 
insanity killed her month old child. Talbot, 
J., ruled that the question whether the 
accused had been guilty of infanticide 


Section. 1 of the Act 


could not be considered by the jury, as 


there was no evidence that the child was 
‘newly born.” The Court of Criminal 
Appeal affirmed this ruling, Lord Hewart, 
G. J. pointing out that in o:der to give 
effect to the contenticn of the deferes it 
would be necessary to omit the words 
‘newly born” from tke statute. The Court 
declined to define the meaning of “newly 
born." In the present case evidence was 
given by Lord Dawson of Penn that 
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puerperal insanity frequently persists for 
at least a month after child-birth, and 
that for the purpose of infant mortality 
statistics, the Ministry of Health classified 
a child four weeks old or under as “newly 
born.” However, Humphreys, J., directed 
the jury, as already stated that having 
regard to Rex v. O'Donoghue, there was 
no evidence that the child was “newly 
born,” but he expressed ihe hopa that 
Parliament would amend the law by defin- 
ing a “newly born” child as one four weeks 
old or less. The Infanticide Act was 
introduced into Parliament as an agreed 
measure based on a draft prepsred so 
long ago as 1910. It appears io have 
passed through both Houses without debate; 
a littte less reliance on the omniscience 
of government departments might have 
produced a measure more calculated to 
carry out what it is presumed was the 
intention of Parliament. In the present 
case the jury were fortunately able to return 
a merciful verdict of insanity. It is to 
be hoped, however, whatever the original 
intention of the legislature may have 
been, that time will be found to carry 
out the learned Judge’s recommendations 
by emending the law in the manner 
which he has sugg¢sted. —The Law Journal. 


Extracts from Contemporaries. 


Uncontrollable Impulse. 
The jury in `R. v. Burton, at the Central 
Criminal . Court, last week, asked the 


learned judge a question which, it seems 
1o us, snowed that they must have given 
ihe case close attention and anxious con- 
sideration. | f 

It’ wes a murder trial, and Mr. Justice 
Winley had directed the jury upon the 
question of insanity and criminal res- 
ponsibility. Before returning a verdict 
they returned to Court and asked: “If 
‘Burton knew perfectly well what ke was 
doing, but, owing to mental disturbance 
was total'y unable to control his actions, 
would this be a case of manslaughter ?” 

Mr: Justice Finlay, after quoting de- 
cisions on the point said it would not be 
“a case of manslaughter, adding that un- 
controllable impulse had no place in our 
Jaw. The question for the jury was “guilty” 
or “not guilty” and, if “guilty,” whether 
insanity was proved. ; f 

The jury then returned their verdict of 
“guilty but insane.” | i 

Sir James Stephen, in his “History of 


z = 


the Criminal Law,” expressed the opinion 
that the law ought to recognise various 
effects of madness, and that one possible 
verdict should be “guilty, but his power 
of’ self-contro) was diminished by insanity.” 
The general rule, be thought, should be 
“that a person should not be liable to be 
punished for any act done when he is 
deprived by disease of the power of con- 
trolling his conduct unless ihe absence 
of the power of control has been caused 
by his own default.” 

But, as Finlay, J., pointed out, uncontroll- 
able impulse is not recognised in English 
law. Many people, especially medical and 
psychological experts, feel that it should 
be. The practical difficulty would be that 
of deciding where to draw the line be- 
tween an irresistible impulse and a strung 
impulse that wes not resisted, but perhaps 
could have been.—Justice of the Peace, 
dated the 9th May, 1936. . 


The Shadow of the Gun. . | 
A man was recently shot end wounded 


in the hand afew hours before he was 
to have given evidence at the Berkshire 
Quarter Sessions. The chairman was in- 
formed by the Police that witnesses were 
being intimidated andthat the shooting 
was the culmination of series of incidents. 
Jt isa pity he was not in a position to deal 
with the terrorists as suddenly as. Sir 
Chirtres Biron, when he was Magistrate 
at Hoxton, dealt with a dangerous gang 
there. Two men who had appeared before 
him and in connection with a street dis- 
turbance asked for police protection on the 
ground that armed men were wailing out- 
side to murder them. Affecting to disbelieve 
them, he called the Police Inspector to his 
private room und assured himself that there 
- really was a mob armed with revolvers 
waiting to murder the iwo men. Then he 
gave orders to telephone to Scotland Yard 
for an overwhelming force of armed police. 
At five o'clock, it was announced that they 
had arrived. 
ed the approaches to the court. The threa- 
tened men were sent ferth. Shots rang 
out instantly from the gang. Then the 
police closed in and soon all the would-be 
murderers were on their way totrial and 
sentence. It happsned in London :--The 
Solicitor’ Journal. 


The Right to Prosecute. bat. y 

‘A Psinciple justly prized as one of the 
most important in English: criminal: law 
is that the defendant is always entitled 
to acquittal if there bə reasonable doubt 
as to his guilt. . 

There is a second principle, less im- 
portant certainly, but still necessary for 
the due administration of justice, and 
that is the tight to prosecute’ upon rez- 
sonable .and probable cause. 

This second principle is not so often 
insisted upon and a case in the Court of 
Appeal last week which emphasised it 
should be noted. 

A Mr, Smith has prosecuted a Captain 
Horniman to conviction, but the Court of 


Criminal Appeal quashed the verdict and ` 


sentence. ‘Then 


Captain Horniman 


brought an action against Mr. Smith and. 
obtained ‘damages for malicious prosecu- ` 


tion. Mr. Smith “appealed and the Court 
of Appeal allowed the appeal. Lord 
. Justice Greer pointed cut that ihe fact 
. that the Court of Criminal Appeal found 
there had been a miscarriage cf justice 
‘and quashed the conviction did not mean 


that there had necessarily been a- malicious. 


Two hooded vans had block- | 


` have 
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prosecution. In his opinion there was 


reasonable and probab!e cause for the 
prosecution and its continuance. Lord 
Justice Scott added that from a broad 


public point of view it would be unfortunate 
if the present appeal failed, for it was 
of the highest importance that a lay mem- 
ber of the community, acting honestly and 
reasonably, should be free to institute a 
prosecution without the fear ofan action 
for malicious prosecution succeeding 
against him. 

In this country a very large number of 


criminal proseeutions are instituted by 
private persons, proseculions by the 
Director of Public Prosecutions being 
limited to grave or difficult cases. Ifthe 
idea were allowed to prevail that an 
unsuccessful prosecution would, almost 
£8. a matter of course, justify an action 


for malicious prosecution, there would be 
a general failure to prosecute. 

As is pointed out in Underhill's “Law 
of Torts,” twelfth edition, page 146, a pro- 
secautor, may even act without reason- 
able and probable cause and still not be 
malicious, Brown v. Hawkes, [1891] 2 Q. B. 


` 718 [C. AJ]. 


“Stupidity and malice are not the same 


thing ; ifthe defendant honestly believed 
in the plaintiffs guilt and there is no 
evidence that he was actuated by an im- 
proper motive, even though he had not 
taken care to inform himself of the facts 
and had no reasonable and probable cause 
for prosecuting, yet he cannot be said to 
acted maliciously. Honest belief 
rebuts the inference of malice from absence 
of reasonable and probable cause.”—= 
Justice of the Peace, dated July 25, 1936, 


Silence not always Golden. 

A husband and wife who appeared at the 
Southend police Court upon an application 
by her for maintenance, are said not to 
have’ spoken to‘oné another for thres 
years, although living in the same house, 
‘rhis argues great mutual dislike coupled 
with great sélf-control in each of them. 
The difficulty in maintaining the attitude 
unbending is greater in the early stages; 
after a while an inhibition is developed 
which keeps silent one who would speak. 

Such persistent ignoring of a person 
with whom one is living is a dreadful 
thing. Years ago there were two sisters who 
shared cne room for _haltf-a-lifetime, 
Across the centre of the floor was a ling 
neither ever passed, and the line ran to 


+he middle cf the doorway, so that even 19 
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go out and in, neither needed to trespass 
on the others territory. Never was a 
queerer combination of aversion and at- 
_ traction, for either could easily have ended 
a situation most of us would have found 
intolerable. 

The silent husband is a shade worse 
than the husband who went to bed one 
night and thereafter resolutely refused 
to get up. His wife put up with this for 

' some years before appealing to the Courts. 
There are some queerly distorted characters 
in the world.--Justice of the Peace. Í 


Notebook Evidence. 

Police Otficers who have to give evidence 
ina very large number of cases are bound 
to rely to some extent upon notes. Ibis a 
well established principle that a witness 
may refresh his memory by reference to 
notes made by himself at the time of or 

_immediatedly after an occurrence. 
That does not mean, however, that a 
policeman may read his evidence or that 
' heis entitled to recite notes committed to 
memory shortly before giving evidence, if 
‘he bas no recollection of the facts himself. 
_Atthe-Feltham Police Court recently ob- 
jection was taken by a defending solicitor 
to the evidence of two constables who ad- 
mitted they could remember nothing other 
than the notes they made when a motorist 
was stopped for speeding. 
_. The right-to refresh the memory by re- 
ference to‘notes rests upon the ability of 
the witness to recall facts by the aid of the 
notes. If, in truth, he has lost all recol- 
lection of the facts and can only say that 
the facts must have existed because he 
made the notes, there is no question of 
refreshing the memory. If memory no 
longer extsts it cannot be refreshed. | 

In most of these motoring cases, however, 
it is probable that the Police Officer does 
remember that he saw the defendant driv- 
ing a car at an excessive speed. There 

“ is no objection to the use of his notebook 
to recall the exact speed, the time, and 
the very words used by the defendant. 
But, if the officer's memory of the whole in- 
cident had comptetely faded so that he 
could not even swear to the identity of 
the defendant driver, or the date 

“ of the alleged offence, or any other facts, 
he could not, strictly speaking, prove his 
case at all and his notebook would be of 
no availi—dus:ice of the Peace. 


Inadequate Motives. 


‘found it quite 
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learn to be surprised but rarelya not that 
oceasicns for surprise are wanting, but 
because they learn, in time, that nothing is 
tov old to happen. 

One of the odd things is how little motive 
some people need for murder. There is a 
startling disproportion between the end to 
be gained and the dreadful means used 
to gain it. Civilised men, in ontact with 
less developed races, are liable to these 
shocks with some frequency. Thus Mat 
Johor Bin Pahang, a young Malay, no doubt 
sufficient reason to slay 
three people because he wanted their pro- 
perty to give as a present toa divorced 
wife with whom he had became reconciled. 
These troublesome white men, with per- 
verse ideas drawn from Hale and Coke, 
will persist in interfering with the doings of 
the broader-minded blacks and browns.-- 


. Justice of the Peace. 


The Gift of a Railway Ticket. 
Sir Gervais Rentoul, K. C., held, at. 
the West London Police Court recently,” 
that a statutory offence is committed by 
one who gives another the return half 
of a Railway ticket. In the case in 
question, one of the defendants sent to 
the other defendant the return half ofa 
Railway ticket because she herself was 
unable to use it. She first thought the 


ticket she had given had not been used, , 


but afterwards found that she had given 
a ticket which had already been clipped. 
Tha Railway contended that even if the 
ticket had not been used before there 
would have been a breach’‘of the bye-laws, 
which prohibited the transfer of a ticket 
from one person to another, Oonvicting 
both’ defendants, whom he acquitted of 
any deliberate intention to defraud, the 
learned Magistrate said that he thought 
what really occurred was something 
which could only be described as inexcus- 
able carelessness in that the defendants 
did not see that the ticket was marked 
“Not Transferable.” In response to a 
statement ‘that it was tha most surpris- 
ing proposition he had ever heard, to say 
that, if he bought a ticket and gave it 
to someone who came to see him because 
he could not use it, they were both 
committing an offence, it was stated for 
the Railway Company that it was quite 
allowable for a person to purchase “a 
ticket on behalf of another, but -not for 
one person to use the outward half and 
another tke return half—The Solicitors 
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NOTES AND 
Defamation: Loan from Domestic 

Servant. . 

On July 22, last, the House of Lords 
allowed the defendant's appeal in Sim v. 
Stretch (1936) 2 All E. R. 1237 and held 
that in the circumstances certain 
used in a telegram in connection with a 
maidservant's change of situation were 
without a defamatory meaning. The 
plaintiff's maidservant . re-entered _ the 
service of the defendant and on that 
date the defendant sent a telegram: to 
the plaintiff stating : “Edith has resumed 
her service with us to-day. Please send 
her possessions and the money you bor- 
towed, also her wages to old Barton.— 
Sim.” The plaintiff, alleging that these 
words were defamatory claimed damages 
for libel. The plaintiff also alleged that 
by these words the defendant meant and 
was understood to mean that the plaint- 
iff was in pecuniary difficulties and was 
compelled to borrow money from his 
domestic servant, that he had failed to 
pay wages to the servant and that he 
was a person who should not be given 
credit. ‘The defence maintained that the 
words were incapable of the meaning 
imputed;-to them by the plaintiff. 

Lord Atkin held that the alleged in- 
nuendo was fantastic and that the words 
used were in their ordinary meaning in- 
capable of being understood -by reason- 
able persons as conveying an imputation 
‘on the plaintifi's credit. On the question 
. of whether the words in their ordinary 
signification were capable of being defa- 
matory, his Lordship proposed this test: 
Would the words tend to lower the plaint- 
iff in the estimation of right-thinking 
. members of society generally ? Asto the 
relative functions of. Judge and Jury, of 
‘law and fact, his Lordship observed: “It 


is well settled that the Judge must decide 
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whether the words are capable of a de- 
famatory meaning. That isa question of 
law: is there evidence of a tort? If they 
are capable, then the Jury is to 
decide whether they are in fact defama- 
tory”. Itis well-known that the criterion 
generally applied to ascertain whether 
words can be considered capable of being 
defamatory is whether they expose the 
plaintiff to. hatred, ridicule and contempt. 
Lord Atkin in proposing the test referred 
to above finds that this definition is pro- 
bably too narrow. As his Lordship re- 
marked; “The conventional phrase expos» 
ing the plaintiff to hatred, redicule and 
contempt is probably too narrow. The 
question is complicated by having to 
consider the person or class of persons 
whose reaction to the publication is the 
test of the wrongful character of the 
words used.” 


Hindu Law—Important Privy Council 
decisions. 

In July, their Lordships of the Privy 
Council have pronounced some very im- 
portant judgments concerning Hindu 
Law. First among them may be mentioned 
the judgment of the Board delivered by 
Lord Thankerton in Sat Narain v, Sri 
Kishen Das, 164 Ind. Cas. 6: In this 
case the extent of the Official Assignee’s 
power to sell joint family property where 
the father has become insolvent ‘came up 
for decision. Their Lordships approved 
of the decision in In re Balusami Iyer, 
5l Mad. 417; 112 Ind. Cas. 54i, 10 the 
elfect that the father’s power of sale 
for his debts exists only so long as the 
joint family property is undivided and 
the: capacity of the Official Assignee is 
similarly limited, and held that the deci- 
sion to the contrary in Sita Ram v. Beni 


‘Prasad, 47 All, 268; 84Ind, Cas, 790, was 
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incorrect. Their Lordships also held that 
under s. 52 (2) (b) of the Presidency 
Towns Insolvency Act, the capacity to 
exercise the power of an insolvent-father 
to sell the joint family properties for his 
antecedent debts vests in the Official 
Assignee but the power isto be exercised 


subject to its limitations and the provisions 


of s: 49 (5) d5 not apply. 

The effect .of renunciation by one member 

of a Joint Hindu family was considered 
in Alluri Venkatapatht v. Dantuluri Ven- 
katanarasimva, 164 Ind. Cas. 1. It was 
held that no definement -of shares need 
take place when the separating member 
does not receive.any share in the estate 
but renounces his interest therein. The 
renunciation merely ‘extinguishes his 
interest in the estate, but does not affect 
the status of the remaining members 
yuoad the family property, the only effect 
of renunciation being to reduce the 
number of persons to whom shares would 
be. allotted if and when a division of 
the, estate takes place. 
“In Raja Kandukuri Venkata Hanumantha 
v. Goda Subbayya, 164 Ind. Cas. 27, their 
Lordships had to deal with alienation by 
a widow. A Hindu widow. executed a 
mortgage in order to discharge her duty 
of paying a decree debt of -her husband's. 
The income from her estate was insuffi- 
vient even for maintaining herself. Despite. 
her efforts to pay..the mortgagee, she did 
not succeed and hence after having paid 
ù% small part of it she executed another 
mortgage deed. She paid a large sum 
of money..but as she could not discharge 
thé whole -of thé debt, she had to grant 
the creditor a. third - mortgage. Their 
Lordships held that having regard to the 
‘difficult position in which she was placed, 
she must be held to have acted in a 
‘reasonable manner and that by mortgag- 
ing the property she prevented the creditor 
‘from selling it for the satisfaction of his 
‘claim. Consequently, the mortgage was held 
‘to be binding on the estate. 


‘Malicious Prasecution: Reasonable 
and Probable Cause. 
_ The judgment of the Court of Appeal 
in Horniman v. Smith, 2 All E. R. 1377 
contains a very careful consideration of 
what amounts to reasonable and probable 
cause in a malicious prosecution case. In 
this case the prosecutor was successful 
‘in the criminal proceedings until the 
Court of Oriminal Appeal was reached. 
Fhe- - dispute: was between a timber 
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merchant and a builder to whom the 
former supplied timber from time to time. 
The builder brought a charge against the 
merchant that he had unlawfully and 
knowingly conspired with another person 
to defraud the builder. In the trial 
Court the merchant was convicted but 
appeal to the Court of Criminal Appeal, 
the conviction was quashed. This gave 
Tise to an action for malicious prosecu- 
tion against the builder. Talbot, J. gave 
judgment in favour of the plaintiff award- 
ing damages against the defendant in 
the sum of £5,000 for malicious prosecu- 
tion and false imprisonment. In allowing 
the appeal, Scott, L. J. observed: “In 
my opinion, if theis appeal failed, it 
would be very unfortunate from a broad 
public point of view. It is of the highest: 
importance that a lay member of the 
community acting honestly should be free 
to initiate a prosecution without fear of 
an action for malicious prosecution succeed- 
ing against him; but if the verdict in the. 
present. case were to stand, I think there 
would be few cages where a man could 
presecute without grave peril of being hurt 
in an action for malicious prosecution. 
Por in this case I can see nothing to 
raise a doubt in the learned Judge's 
mind on the issue of reasonable and pro- 
bable cause.” Proceeding the learned Lord 
Justice laid down that the mere fact 
that the prosecutor was maliciously minded 
towards the plaintiff would constitute no 
cause of action and thatif a man is taking 
a course against which no legal objection 
can be raised, the fact that he has bad 
motives for taking it gives rise to no 
cause of action. f 

Another important observation made by 
his Lordship requires mention. To, quote 
his words, “If in any case the facts 
known to the would-be prosecutor reason- 
ably aresuch as to cause him fairly and 
honestly to conclude that the defendant is 
guilty of the offence, there is. no law 
which compels him to prosecuts further 
inquiries in order to escertain whether 
there is further information obtainable in 
support of the prosecution on which he 
has decided. If he once has reasonable 
and probable cause, the law says that is 
enough.” As authority for the view taken. 
his Lordship cited the case of Brown v. 
Hawkes (1891) 2 Q.B. 718. On the. facts 
of the case their Lordships held that there 
was reasonable and probable cause and 
allowed the appeal. 


ETE 


1946: 


There are many ways of annoying one's 
neighbours, besides those which are action- 
able, - In “other words, it. is possible to 
„be a nuisance without being a legal nuis- 
ance, It is hardly proper to give advice 
on the different methods of being spite- 
ful within the law, but when consulted 
by peace-loving and law-abiding persons 
aS tothe possibility of putting a stop to 
annoying conduct or obtaining damages 
‘It is difficult, owing ‘to the apparently 
conflicting state of the authorities, 10 advice 
as to what conduct is actionable and what 
wear ‘a 
<“ In the leading authority o 
a v. Pickles 5 
: 5) A. ©. 587) the House. of Lord 
held (1) that (following Chasemore v. Ri- 
‘chards (1859) 7 H.L. 0. 349) an owner of 
‘land could divert of appropriate percolat- 
ing underground water within his own 
: land, even though the effect was to de- 
prive his. neighbour of it; and (2) that it 
did not make any difference whether his 
“motive was to improve his land or malici- 
ously injure his neighbour or to induce 

Is neighbour to buy him out. Lord 
` Halsbury, L. O. said: “This is not a case 
“in which the state of mind of the person 
; doing the act can affect the right to do it. 
If 16 was a lawful act, however ill the 
: motive might be, he had a right to do it. 
If 1s was an unlawful act, however good 
‘his-motive might be, 

“right to do it. Motives 
“such a _ question as-is now before your 
Lordships Seems.to me to be. absolutely 
` irrelevant,” a 
' To the ‘superficial observer this, decision 
migat seem to be a sort of charter of 
` liberty forthe malicious or at least for 
the pettifogging and greedy. On the other 
hand it may i 
“against the litigious, Nor on a closer ins- 
pection does it appear to be available 
whenever a person does in a fit of temper 


Mayor of 
(73 L. T. Rep. 353; 


E a cooler moments. 
-18 illegal in itself, -Mayor of Bradford v. 
Pickles (sup.) 15 obviously nae pan en 
If, on the other hand, what he does is 
legal it is not always. correct to 

“Mayor of Bradford v, 

: Case. ; 7 

` There is 

` Keeble v. 

: which clearly 

“ The -facets ‘can most 

“described by 


If what he does 


Pickles to the 


an old.and famous authority, 


appropriately be 
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he would have no | 
and intentions in | 
| another 


‘the plaintiff in bis vivary, and, to 
.and drive 


“llth and 12th days of 
‘plaintiff, and fright away 
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upon the case. Plaintiff declares that he 
was the 8th November, in the second 
year of the Queen, lawfully possessed -of 
a close of land called Minott’s Meadow, 
et de yuodam vivario, vocato a deċoy pond, 
to which divers wildfowl used to resort 
and come; and the plaintiff had at his 
own costsand charges prepared and pro- 
cured divers decoy ducks, nets, machines; 
and other engines for the decoying and,the 
taking of the wildfowl, and _ enjoyed the 
benefit in taking them; the defendant, 
knowing which, and intending to damnify 
fright 
away the wildfowl- used to 
resort thither, and deprive. him of his pro- 


‘fit, did, on the 8th of , November, . -resort 


‘to the head of the said pond and vivary, 
and did discharge six guns ‘laden . with 
gunpowder: and with the noise and stink 
of the: gunpowder did drive away- the 
wildfowl then being in the pond; and. on 
j November, | the 
defendant, with design to :daminfy the 
the _wildfowl, 
did place himself with a gun, defy the 
plaintiff and fright away the wildfowl and 
there did discharge the said gun séveral 
times...... whereby the wildfowl were fright- 


.ed away, and did forsake the said pond. 
.Upon not guilty pleaded 


a verdict ‘was 
found for the plaintiff and £20 dam- 
a, es.” a i , id a gk 
“Chiet Justice Holt, in giving judgment 
that an action lay, said : “He that hinders 
anoth in his trade or livelihood is liable 
for an action: for so hindering him......... 
Suppose the defendant had. shot in his 
own ground, if he had occasion to shoot 
it would have been one thing, but to 


shoot on purpose to damage the Plaintiff 


be a handy weapon of defence _ 


is another thing, and a wrong.” an 
Of the eight ‘judges who were summon- 


. ed to attend- before the House of Lords 


` Keeble v. Hickeringill 


in Allen v. Flood (77 L. T. Rep. 717; (1898) 


~ Page - A. ©. 1) only Mr. Justice Wright expressed 
or righteous indignation that which here- 4 


the authority of 


himself unfavourably to 
(sup.) He said: 


` “Decided in the time of Queen Anne and 


apply | 


Hickeringill (1707) 11 East 574n., 
illustrates this qualification. .. 


the original reporter: “Action - -all 


reported then, and more at large in 1809 
(in the note to Carrington v. Taylor, 
11 East 571) it must have been known 
to lawyers for nearly two centuries. Yet 
no reference toitisto be found in Bullen 
aud Leake's Precedents. [n Bullen’s Nisi 
Prius it is barely mentioned, and there, 
and in Selwyn’s Nisi Prius the dicta _ for 
which itis nowcited are not mentioned at 


Ti 
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“Lord Halsbury, L. O. said that even if 
the cese stood alone, which it did not, he 
would be quite content to rely on the 
authority of “so profound a lawyer as 
Sir John Holt and such an expositor as 
he was of the spirit of freedom which runs 
through the whole of the English law.” 
Lord Ashborne and Lord Morris also approv- 
ed of it. 

Lord Watson, on the other hand, thought 
that it was by no means clear that Keeble 
v. Hickeringill was’ meant to decide that 
an evil motive would render unlawful 
an act which otherwise would be lawful 
and in any case such an interpretation 
was not supported by the later authorities. 
‘He added: “No proprietor has an absolute 
‘right to create noises upon his own land, 
because any right which the law gives him 
4s qualified by the condition that it must 
-not be exercised to the nuisance of his 
neighbours or of the public. If he violates 
that condition he commits a legal wrong, 
and if he does so intentionally, he is guiltv 
of a malicious wrong, in its legal sense.” 
Lord Herschell and Lord Davey both 
thought it was a nuisance. 

The rule established by Allen v. Flood 
was that a malicious or bad motive does 
not transform an act which is lawful in 
itself into an unlawful act so asto make 
-the doer liable to a civil action. ‘This de- 
cision extended the application of Mayor 
-of Bradford v. Pickles (sup.) frcm the 
exercise of rights of property to the exercise 
of individual rights in that case the right 
io cease work even though the motive 
was to procure the dismissal of persons 
: who were not members of the appropriate 
trade union. Keeble v. Hickeringill was 
rightly treated as not deciding the general 
question whether malice can make an act 
unlawful. Its application was restricted 
by Allen v. Flood. 

The question of the effect of Keeble v. 
Hickeringill (sup.) was cearfully examin- 


ed by Mr. Justice Macnaghten in the 
recent cana of Hollywood Silver Pox 
Farm, Limited v. Emmett (1936, 80 Sol. 


` Jour. 488). The plaintiff company bred 
silver foxes for profit and had a board 
announcing the fact on their land adja- 
cent to a public highway. The defendant 
was about to develop his adjoining field 
as a building estate, and, thinking that the 
notice board was detrimental to his scheme, 
he requested the plaintiff to remove it. 
After several refusals the defendant threa- 
` tened to shoot with black 


. the breeding pens. Some time later he 


powder near- 
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carried out his threat, and tha vixens 
were frightened, some miscarried and others 
refused to mate. Paar 

Mr. Justice Macnaghten dealt with the 
argument that‘‘a man cannot increase the 
liabilities of his neighbour by applying 
his own properly to special uses, whether 
for buisness or pleasure” : (per Lord Ro- 
bertson inthe Privy Council in Hastern 
and South African Telegraph Company 
v. Cape Town Tramways Company (86 
L. T. Rep. 457; (1902) A. ©. 381, 393). 
He said: “Itisa perfectly lawful thing 
to keepa silver fox farm, and I think 
the fact that the shooting took {place in- 
tentionally for the purpose of injuring 
the plaintiffs made it actionable. 

His Lordship quoted from Keeble v. 
Hizkeringill (supa) the dictum of Chief 
Justice Holt, whichis set out above, and 
added : “In my opinion, the authorities to 
which I have referred support the view 
that a person whv shoots on his own land, 
ormakes other noises on his own land, for 
ihs purpose of annoying or injuring his 
neighbour, does, by the common law, 


‘commit the actionable wrong of nuisance, 


for which he is liable in damages at com- 
mon law, and was liable to be restrained 
by injunction in a court of equily before 
the Judicature Act.” f 
An authovity to which Mr. Justice 
Macnaghten referred (Christie vV. Davey 
(1893) 1 Ch. 316) provides an amusing 
and apt illustration of the ingredient | of 
malicious intent in nuisance by noise. 
The plaintiffs were musicians and practis- 
ed and taught music. Their next-door 
neighbour wrote to one of them | complain- 
ing of the music, and describing it as the 
howlings of a dog, teased catgut vibrations 
and vocal shrieks. When he received no 
reply he began io knock on the party- 
wall, beat trays, whistle and shrick, and 
on receiving a complaint from the plain- 
tiff's solicitors hereplied that he had a 
perfect right to amuse himself on any musical 
instrument he pleased, and threatened 
during the winter months to perfect. himself 
on the flute, concertina, cornucoplan horn 
and piano. Mr. Justice North granted an 
injunction tothe plaintiff, and said : “In 
my opinion the noises which were made 
in the defendant's house were not of a 
legitimate kind. They were what, to use 
the language of Lord Selborne in Gaunt 
v. Finney (27 L. T. Rep. 569; L. R. 8 
Ch. 8), “ought to be regarded as excessive 
and unreasonable.” I am satisfied that 
they were made deliberately and malici- 


< 1936- 


‘ously foy the purpose -of annoying _ the 
plaintiffs. If what has taken place -had 
‘occurred between two acts. of persons both 
‘perfectly innocent; I -should have taken 
-an entirely different view of the case. But 
I am persuaded that what was done by 
the defendant was done only for the pur- 
pose of annoyance, and, in my opinion, it 
- “was not a legitimate use of the defendant's 
-house to use it for ihe purpose of vexing 
and annoving his neighbours.” 
‘ In the eighth edition of Salmond on 
‘Torts (1934 p. 241) Christie v. Davey (sup.) 
‘is quoted as an authority for the proposi- 
tion that “if discomfort or inconvenience 
is inflicted intentionally and 
and without reasonable cause, the require- 
ment of substantiality does not exist.” In 
‘a note the learned editor 


principle that the presence of malice 
should render that a nuisance which in . 
‘the absence of malice would not be a> 


nuisance.” It seems better to ‘adopt the 
‘reasoning of Baron Bramwell in Bamford 
v. Turnley (6 L.T. Rep. 721; (1862) 3 B. & 
“8. 62) and say that in such cases the 
: inconvenience is sufficiently substantial 
“to amount to a nuisance, but that in the 
absence of malice the nuisance will be ex- 
cused on the principle that in the case of 


“acts donein the course of the ordinary . 
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- take, live and let live.” 


wantonly 


adds: “It does ` 
not, however, seem consisient with general 
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-usé‘of lands or houses, the plaintiff will 
probably have occasion to inflict in his 
-turn upon the defendant at some future 
date a similar annoyance to that .of which 
he complains, and the nuisance being 
reciprocal in character must meet with 
mutual forbearance—“‘a rule of give and 
This is a reason- 
able explanation, and it is repeated in 
Clerk and Lindsell on Torts (8th edit., 


. 1929, p. 15), where reference is made to 


cases such as Bamford v. Turnley (sup.) 
and Christie v. Davey (sup.), as being 
in conflict with the principie that malicious 
motive cannot turn a lawful act into an 
unlawful one. The cases include the play- 
ing of musical instruments, the burning 
of weeds, the emptying of cesspools and 
other similar nuisances to which the rule 
of “live and let live” applies. The learn- 
ed editors goso far as to say that “ap- 
parently those cases cannot any longer 
be regarded as good law." The result, 
therefore; of Mr. Justice Macnaghten’s 


- decision in Hollywood Silver Fox Farm, 


Limited v. Emmett (sup.) is to clarify the 
law ona point on which there was pre- 


- viously substantial doubt, and to upheld 


the authority of a number of cases which 
did not previously command universal res- 
pect The Law Times. 
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STAY OF LEGAL PROCEEDINGS 


Where a contract contains a submission 

to arbitration, and one party commences 

. legal proceedings against another party in 

respect of any matter agreed to be refer- 

red, the court has power to stay these pro- 

ceedings. The defendant may, after 

. appearance, and before delivering any 

. pleadings or taking any other steps in the 

proceedings, apply fora stay. If the court 

is satisfied that “there is no sufficient rea- 

. son why the matter should not be refer- 

red... ....." and that the applicant was and 

is ready to go to arbitration, a stay may be 

. ordered. 
Arbitration Act, 1289. 

In the case, however, of agreements of a 

- certain nature, made by parties of a certain 

category, the court must stay the proceed- 

_ ings, unless the agreement has become 

inoperative or cannot proceed, or unless 


< there is notin fact any dispute upon the- 


matters agreed to be referred. This is the 
- effect of s., 1, sub-s, (1), of the Arbitration 


` Clauses 


This is the effect of s. 4 cf the 


(Protocol) Act, 1924, as am- 
ended. 
The agreements there referred to are 


those “relating to commercial matters or to 


“any other matter capable of settlement by 


arbitration.” The parties bound are those 
who are subject to the jurisdiction of the 
contracting States which have ratified the 
Protocol on Arbitration Clauses (cl. 1 
and 5). | 

To revert now to s. 4of the Arbitration 
Aci, 1839, with which we are here concern- 
ed. The conditions which must be compli- 
ed before a stay can be granted will be 
found clearly set out in the article on 
Arbitration, written by Lord Sankey and 
Sir Malcolm Macnaghten in the second edi- 
tion of Halsbury’s Laws of England, vol. 1, 
at pp. 637—6844. See also Annual Practice 
(1936) at pp. 2483—2494 for a commentary 
on the cases. In this article it is intended 
to comment upon the first condition only : 
That the matter must be within the scope 
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ing and subsisting.. | 


Now a valid submission postulates a valid 
contract. IfA. sues B. upon a Ccntract, 


_of thesubmission, which must bein writ- 


- can B.ask fora stay under an arbitration 
_ clause therein, alleging at the same time, 
. that the contract does not exist ? 


This point was shortly dealt with by the 


. Court of Appeal in the useful case of 


Toller v. Law Accident Insurance Society, 
Ltd., 1936] 2 All B. R. 952). In August, 
1935, one Toller, signed a proposal form 
for motor-car insurance with the insurance 
society. On October 2, while driving his 


car, an accident happened which damaged 
- a taxi-cab 


and a pedestrain. Damages 
were recovered on behalf of both parties 
against Toller. Before the accident, the 
insurance society had issued three cover 


- notes toToller granting him indemnity for 


14 days, and after that period had issued 
to him a policy. He was last covered by a 


. gover note from September 16 until the 
: 29th; the policy, dated November 16, grant- 


. ed him indemnity. from October 29, 1935— 


. the date when he paid the balance of the 


- premium—till August 5, 1936. 


. of the accident. 


No cover 
note was applicable on October 2, the date 
The cover was in terms 


- of the society's policy, one of the conditions 


i 


of which was that : ON TON 
“All differences arising out of this 
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For the appellant it- was said that the 
society could not claim the benéfit of an 
arbitration clause in a policy which they 
alleged did not exist. The respondents 
Maintained that since the plaintiff had 
sued onthe policy, he, by implication, 
upheld the existence of the arbitration 
clause by which he was bound. Greene 
and Scott, L. JJ., allowed the appeal, re- 
fused a stay and directed that the action 
proceed in the King’s Bench Division. | 

Greene, L. J., said that the issue was: 
did a contract of insurance exist on October 
2, ordidit not? The plaintiff said yea; 
the defendants, nay. If the defendants 
were right and if the arbitrator found 
that there was no contract in existence at 
allon October 2, and no right to sue upon 
a policy of that date, “he would be deciding 
that the very arbitration clause which 
founded his jurisdiction never existed and 
therefore he never could have had any 
jurisdiction to deal with that matter” (at 
p. 956). In other words, the logical sequence 
is this: no contract, no arbitration clause, no 
stay. . 

The learned Lord Justice cited a very 
clear sentence from the judgment of Romer, 
L. J., in Stevens & Sons v. Timber and Gene- 
ral Mutual Accident Insurance Association, 
Ltd., (1933, 102 L. J. K. B 337). : 

_ “A person who repudiates the con- 

tract in toto obviously cannot be al- 

lowed at the same time that heis re- 

pudiating it to avail himself of a 
Clause contained in it. Where, there- 

fore, a defendant who has so repudiat- 

ed his contract applies tothe court to 
refer to arbitration the question of the 
legality of such repudiation, his appli- 
cation must necessarily fail. For if 
the repudiation was justified the 
arbitration clause has gone. An arbit- 
rator, therefore, who purported to 
award in favour of the defendant's 
repudiation would at the same time 
be making an award against the 
existence of his own jurisdiction” (at 

pp. 444, 445). f 
It isone thing to deny the existence of the 
contract ; it is another to rely upon a, 
particular clause in the contract in order to 
escape liability. 

In Golding v. London and Edinburgh In- 
surance Co. Ltd. (1932, 43 Ll L. R. 487), 
the company sought to escape liability on 
ihe ground that there were mis-statements 
in the policy. But this was not a repudia- 
tion of the policy, but an endeavour, by the 


- very terms of the policy, to-escape liability 


i936 
The policy stood } under it, the defendants 
said that they were not liable. In Toller's 
case, on the other hand, the society was. 
alleging that there was no policy at all. 


Golding’s case was one proper to ‘refer to 
arbitration under the policy; the term, 


“repudiation” there (said the learned Lord 


Justice), isnot apt, 

_. “because you do not repudiate a 
contract if yourely on a term in it 
which entitles you to escape liability 
under it. The effect is that you escape 
liability, but the use of the word ‘re- 
pudiation’ in this connection is, I think, 
a dangerous one” (at p. 957). . 

- In Toller’s case, however, the real ques- 
tion was: was there a contract of insurance? 
If yes, the action would proceed on the 
basis that he had to receive a policy sid 
in this the arbitration clause would be 
inserted, as of course. 

Scott, L. J., agreed and made further 
comment upon the ambiguous use of the 
term “repudiation” , ; 

“It may mean : repudiate the original 
existence of the contract. It may mean : 
disclose an intention to disregard it in 
toto and refuse to be bound by its 
terms altogether. Or it may mean: a 
mere contention that under the terms 
of the contract the defendant is com- 
pletely free from liability by reason of 
some fact’ (at p, 958). wy 

If the former is the case, then, in a-con-’ 
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arbitra- 
ground, 


tract which is no contract, the 
tion clause also fells to the 
Whereas : 

“If the defendant relies -on any 
term of the contract to escape liability, 
whether partiel or total liability, then 
the arbitration clause applies.” 

Jureidini’s case (1915 A. C. 499) is the 
basis for this distinction. The insurance 
company there repudiated the claim on a 
policy in toto on the ground of fraud and 
arson. It was held that the repudiation of a 
Claim on. a ground going to the root cfa con- 
tract precluded the company from pleading 
the arbitration clause. 

The converse point is clearly put by Lord 
Sumner in Macaura v. Northern Assurance 
Co., Ltd. (1925 A. O. 619, at p. 631) : . 

“Here an arbitration and award are 
conditions precedent to any action to 
enforce the policy. The defendants do 
not repudiate the policy or dispute its 
validity asa contract, on the contrary, 
they rely on it and say that, according 
to its terms, express and implied, they 

. are relieved from liability.” 
. Toller’s case lucidly sums up in logical. 
reasoning the contrast belween Jureidini's 
case, and Macaura's case and together with 
the dicta in Stevens’ case contains, in sum- 
mary form, the material distinction to decide. 
what is a subsisting submission as a con- 
dition precedent to a stay of legal pro-. 
ceedings.—The Law Journal. - i 





Extracts from Contemporaries. 


Common Employment. 

The doctrine of common employment 
flourishes, though few will.add floreat 
semper, and Bromiley v. Collins ([1936] 2 
All E. R. 1061)—~an Assize case—shows, 
once again, that a person voluntarily assist- 
ing is, as regards liability, in the same 
position as a servant. Collins owned a 
“merry-go-round” which, having been erect- 
ed upon a Bolton fairground, was then 
being dismantled and loaded upon’ a trailer. 
The trailer proved immovable and a call 
for help came to the ever-ready by-standers. 
Whereof one, Bromiley, a youth of eighteen 
years, having rendered such- help, was 
seyerely injured by the fall from the trailer 
of some iron plates. The learned J udge 
found that there was no “emergency” that 
although Bromiley did not “thrust himself 


forward,” he was “invited to help”; did- 


this fact make any difference? A ‘voluntecr” 


he remains,” whether, without invitation 

he offered to help, or whether he profer- 
red his services. He cannot ‘be regarded 
in a more favourable ` position” than the 
employer's ‘servants. The legal dilemma 
has never been put more acutely than by 
McCardie, J., in Heasmer v. Pickford (1920 

36 T. L. R. 818, at p. 820) which Atkinson, J’ 
cites in Bromiley v. Cullins: “For if he 

was engaged, or requested: to help upon 
the authority of the master, then he be- 
comes a fellow-servant with the other 
servants of the master. If, on the other 
hand, he was engaged or requested to 
help without any Suthority at all from the 

master, then. he is, in legal strictness a ` 
trespasser. This legal dilemma is, I fee] 
a regrettable infliction upon one who renders 
help through tke instincts of courtesy 
or the dictates of kindness” And 
so Bromiley loses 1,100), and sọ the 


D4 
law remains, with none but the Legislative 


to give this rule its quietus—The Law 
Juurnal. 


Indian Lawyers “At Home”. 

On a recent Tuesday there was a not- 
able gathering of Indian lawyers, their 
distinguished friends and asscciates, at 
the Waldorf Hotel. Messrs. Amar Nath 
Grover and Kartar Singh, barristers-at- 
law, had invited the company to an “At 
Home” in order that they might meet Sir 
Hari Singh Gour, the celebrated India 
Statesman and jurist. A few of the many 
interesting and well-known people present 
were Sir George Rankin and Sir Shadi 
Lal (who represent India on the Judicial 
Committee of the Privy Council), Sir 
Abdul Q’adir (Member of the India 
Council), Dr. S.A. Kapadia (founder and 
editor of the. Wisdom of the East series’, 
Mr. A. T. Miller, K. ©., Mr. James A. 
Petrie and Mr. G. E. Llewellyn Thomas 
(representing the Hardwicke Society), Mr. 
Josiah Oddy, Mr. Nissim and Prof. Julian 
Mitter of the University of Allahabad. 

Indtroducing the guest of honour, Mr. 
Grover recalled the great services which 
Sir Hari Singh Gour had rendered to 
India, not cnly as a Member of the Legis- 
lative Council, put as ajurist and learned 
writer of legal text books. As the founda- 
tion Vice Chancellor of the new University 
of Delhi, and Vice-Chancellor of the Uni- 
versity of Nagpur, he had achieved fame 
not only in India, but throughout Europe, 
and the tribute recently paid to him by 
Cambridge University was a fitting re- 
cognition of all he had done in the realms 
of legal science and literature. 


Law Reformer and Novelist. 

Mr. Kartar Singh it was who mentioned 
Sir Hari Singh Gour's achievements as a 
novelist (and author of Random Rhymes), 
whose works are widely read beyond the 
limits of the political and legal world; while 
Bir Abdul gave expression to the general 
knowledge that it was Sir Hari who in- 
troduced into the Indian Parliament the 
Civil Marriage Bill, which in time emerg- 
ed triumphantly therefron as the Civil 
Marriage Act of 1923. 

Sir Hari Singh Gour seemed on that 
- Tuesday afternoon to derive more satisfac- 
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tion from the passage of the Civil Mar-- 
riage Act than from all the great ‘acccmpe 
lishments to which reference had been 
made. But he would not withhold from 
others the due meed of praise. The pass- 
ing of tke Act, he declared, was largely 
due to the persuasive oratory of Sir Atul 
Chatterjee, who, although himself a Brah- 
min and consequently a member of the 
Conservative classes in India, convinced 
the hesitant sections of the Assembly that 
the Bill would satisfy a need felt by every 
class in India; and that when all was 
said it was merely a permissive measure, 
of which people could avail themselves 
or not as they pleased. 

In fact many thousands of Indians of 
all classes had since its enactment taken 
full advantage of its provisions. He re-. 
gretted that the Hindu Divorce Bill intro- 
duced by him had not yet become law; but 
he was confident that in due lime it would 
NAN Law Journal, dated August 1, 
1936. 


Snakes in Court. 

A good deal of alarm was caused 
during the great rattlesnake murder 
trial at Los Angeles, when one of the 
reptiles being used for demonstration 
purposes escaped in court. „Lawyers and 
witnesses leapt on their chairs, but 
fortunately it was recaptured before any 
damage was done. [ believe the only 
time that such unpleasant exhibits have 
been loose in an English court was once 
at Marlborough Street Police Court 
many years ago. A lady naturalist had . 
been summoned by her next-door neigh: 
bour for letting snakes escape from her 
premises. Everyone in court grew pale 
when the defendant produced a tangle 
of snakes and let them wriggle about 
her neck and shoulders to show how tame 
they were. The magistrate, however, was 
not sufficiently reassured to refrain from 
ordering her to prevent her pets from 
straying from home in future. Apart 
from the present Los Angeles case, the 
Americans seem te specialise in sensational 
exhibits. At Providence, in Rhode Island, 
200 pedigree cats were once taken to 
court to puzzie an expert witness.—The 
Solicitors Journal. 
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Income Tax: Loan interest. 

The ‘decision of their Lordships of the 
Privy% Council in The Commissioner of 
Income Taz, Bombay v. The Bombay Trust 
Corporation Ltd., 164 Ind. Cas. 18, carries 
tr “xtreme point the principle tkat in 
ceiu, © circumstances avoidance of tax is 
a legal procedure. The point is of great 
advantage to wealthy companies “which are 
closely associated by reason of their share 
capital being largely held by one family 
or set of directors to arrange their transac- 
tions so as to avoid payment of tax.” In 
this case the Hong Kong Trust Corporation 
Ltd.,.lent money to the Bombay Trust 
Corporation Ltd., who paid interest on the 
loan. The former Company was assessed 
to income-tax in the name of the latter as 
its agent in India under ss. 42 (1) and 43 
of the Income Tax Act. The loan was paid 
off through another firm (a common banker) 
and a new loan from another Company 
in China, Arnold and Co., was substituted 
for it. Here it must be noted that all these 
companies including the common banker 
above referred to, were closely associated 
With one another and in point of fact, their 
share capital was held almost entirely by 
one family. They were working in this 
matter in concert as though under one con- 
trol. The question at issue was whether 
there was any evidence on which the 
Income-tax authorities could in law find 
that the Hong Kong Company was receiv- 
ing from the Bombay Company any sums 
as interest on money lent. The Income-tax 
authorities disbelieving the reality of the 
transactions were assessing the Hong Kong 
Company in the name of the Bombay 
Company as its agent. Tneir Lordships 
held that all the evidence went to show 
that the transactions were real and in the 
absence of proof to the contrary, by the 
Income-tax authorities, the assessment was 
invalid. 

Thus, in matters relating to Income-tax, 

164—J, 4 


JOURNAL 


[The Editors do not hold themselves responsible for the views expressed by contributors. ] | 


Vol. 164 





COMMENTS 


transactions are to be presumed to be 
real and not fictitious unless there is evi- 
dence tlo prove that they are unreal. It 
is not open to the Income-tax authorities to 
assume that book entries misrepresent 
transactions from the mere fact that 
there is close relationship between the 
companies involved and the transactions 
appear to be unreal. They have to show 
by evidence that there is mis-repre- 
sentation and when such evidence is 
wanting, asin this case, the book entries 
must be accepted. As Sir George Rankin 
observed in the course of the judgment of 
the Board, “If it is to be held that very 
different transactions are in substance the 
same in character, the basis of such a fnd- 
ing must be evidence.” 


Master and Servant: Contract of 

Service. 

Important questions relating to the Law 
of Master and Servant, were decided by 
Porter, J., (King’s Bench Devision) in 
Gaumont-British Picture Corporation, Ltd., 
v. Alexander, 2 All E.. R. 1686. A con- 
tract of employment of an actress was 
impeached as void for want of mutuality 
and because it contained matters in restraint 
of trade which made it contrary to public 
policy that it should be enforced. On tha 
first point, it was held that the Court does not 
inquire into the adequacy of the considera- 
tion for a contract and where a party to 
the contract leaves the determination of all 
matters under itin the absolute discretion 
of the other party, this does not, in all cir- 
cumstances, constitute a total want of con- 
sideration. As his Lordship said, “People 
take the risk, and they get a corresponding 
advantage, and that seems to be the con- 
sideration.” 

On the other question, his Lordship said 
that a contract would be thought to be 
contrary to public policy if there were a 


26 


restraint, such as restraint of trade, which 
would be injustifiable for the business of 
one party. “But restrictions placed upon 
an employee under a contract of service to 
take effect during the contract are not in 
general against public policy.” Where the 
employers, as in a film producing concern, 
provide material and engage people at con- 
siderable expense io themselves, it is but 
natural that they should wish to bind an 
indispensable employee to ihe utmost. 

Another matter which his Lordship had 
to decide related to a clause in the artiste’s 
agreement suspending salary on her failure 
to appearand perform. This clause regard- 
ing suspension of salary was held to be’ no 
‘penalty, and the employers were held to 
be not prevented from recovering damages 
for breach of contract as well as suspend- 
ing her salary by virtue of this clause. 
Being deprived of her {services during the 
period of her failure to perform, the em- 
ployers were not obliged to pay her for 
services which she failed to render, and as 
in addition to this they suffered damage by 
having had to bring on to the scene other 
artistes and to incur expense in order to 
prepare for the shooting of the film on that 
day, they were entitled to recover damagas 
as well. 


Conflict of Laws: Bona Vacantia. 

An interesting question relating to con- 
flict of laws came up for decision before 
the learned President of the Probate, 
Divorce and Admiralty Division in In the 
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Estate of Musurus, deceased, 2 All E, R. 

1666. A Turkish woman, domiciled in 

Turkey who had certain personal property 

in England, died intestate and without 

heirs in 1915. The British Crown claimed 

that this property being ownerless in 

Turkish Law, it must be treated as bona 

vacantia. But the Turkish Government 

claimed that under their law as it was in 

1915, the property would have passed to the 

treasury of the Moslems, the Bait-al-mal 

and having received the uninherited prop- 

erly, it would dispose of it for the relief 

of the sick and the poor, in other words ` 
for the benefit of the Moslems. It was con- 

tended that as the application of the 

property was thus limited to certain objects, ` 
it was impressed with something in the 

nature of a trust and could not be likened 

to buna vacantia. Sir Boyd Merriman, P. 

held that this view was not correct. The 

Teal point was the character of the property 

and it did not matter how the goods would. 
be disposed of when they get into the. 
treasury, but the capacity in which they 

come to the treasury, and that capacity 

was, because they were without any owner., 
The limited application of the money made 

no difference to the nature of the goods 

themselves as ownerless goods. His Lord- 

ship went on to hold that as the authority 

by which the Turkish Government claimed 

was in substance the same as that by. 
which the British Crown claimed, the 

Crown was entitled to the property as bona 

vacantia. 


RES IPSA LOQUITUR 


A case recently decided by the High 
Court of Australia, (1) neatly raises the 
problem of the limits of the doctrine of 
res ipsa loquitur. In spite of the number 
of cases dealing with the rule, its very 
nature seems to bé shrouded in confusion. 
There are three theories which give slightly 
different answers to the problem of the 
onus of proof. It has been wittily remark- 
ed that “if the phrase (res ipsa loquitur) 
had not been in Latin, no one would have 
called it a principle.” (2) A study of the 
cases shows that truth is a hall mark of 
the best epigrams. Both in England and 


1. Fitzpatrick v, Walter E. Cooper Pty. Lid. 
[1950] Argus Law Reports 29. 

2 Per Lord Shaw, Ballard v. North British 
Railway Co., [1923] S. O.(H. L.) at p. 56. 


America (3) there seems to be the same 
confusion. f 
Firstly, it is argued that the principle 
raises a legal presumption of negilgence 
which must be rebutted by the defendant 
before he can escape. The second 
view is that the defendant must provide 
an explanation or hypothesis, which al- 
though not proved by evidence, at leas’ 


suggests that the accident could have 
happened without negligence. The third 
view is that the rule is mere device 


which prevents the judge from withdrawing 
the case from the jury on the ground 
that there is no evidence of negligence, 
but that whether an explanation be sug- 


3. Harper, Tue Law or ‘Torts (Indianapolis 
1933) section 77. 
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gested or not, the jury are at liberty to find 
for the defendant. This conflict of opinion 
may seem surprising, but sofaras English 
cases are concerned, it can be easilly ex- 
‘plained. In the majority of the reported 
cases, once the case was left to the jury, 
‘tenderness of heart favoured the plaintiff: 
ence on appeal the question at issue was 
whether res ipsa loquitur applied. The 
Question as to the powers of the jury to 
find for the defendant is thus but incid- 
entally discussed. The interesting point 
of the Australian case mentioned above is 
that although the defendant could give 
no explanation, the jury found in his 
favour: hence the Court was forced to 
face squarely the issue which is left in 
obscurity in so many judgments. First, 
however, let, us discuss the three views. 

(A) The view that the docrine of res 
ipsa laquitur raises a legal presumption 
of negligence is not without high authority. 
The Judicial Committee of the Privy 
Council in a recent case, Winnipeg Electric 
Co.v. Geel (4), discussed the effect of a 
Canadian statute which placed the onus of 
disproving negligence on the driver who 
had injured a person, and Lord Wright 
treated this principle as analogous to the 
doctrine of res ipsa. A dictum of Fry 
L. J. was cited with approval that “in such 
a case the cause of the collision might 
be an inevitable accident, but unless the 
defendants proved this, they are 
liable in damages. The burden rests on 
the defendants to show inevitable acci- 
dent."(5) This dictum of Lord Wright's, 
however, is obiter, and cannot be regard- 
ed as decisive. But it is by no means 
isolated, e. g, Pollock C. B. regarded the 
falling of the barrelas prima facie evidence 
of negligence, and the plaintiff who was 
injured by it is not bound to show that 
it could not fall without negligence, but 
if there are any facts inconsistent with 
negligence it is for the defendant to 
prove them.” (6) Collins, M. R: “The pre- 
sence of the stone (in the bun) was prima 
facie evidence of negligence and threw 
on the defendant the onus of giving evi- 
dence to rebut it."(7) The case started 
“with a presumption of negligence on 
the part of defendant”. 

(B) Another view. is that it is enough 
for the defendant to show that the acci- 
dent could have happend without his 


4. [1932] A. ©. 690 at p. 699. 

5. The Merchant Prince [1892] p. 179 at p. 189, 
8.. Byrne v. Beedle (1863), 2H. & O. at p. 728 
1. Chaproniere y. Mason (1905), 21 T. L. R. 633, 
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negligence: there is no need to prove the 
explanation to be true. As Langton, J. 
has put it in The Kite (8), if “the de- 
fendants give a reasonable explanation, 
which is equally consistent with the ac- 
cident hippening without their negligence, 
as with their negligence, they have again 
shifted the burden of proof back to the 
Plaintiff to show—as he always has to 
show from the beginning—that it was the 
negligence of the defendant that caused 
the accident.” On this view, therefore, an 
explanation as to how the accident could 
have happened without negligence rebuts 
the prima facie case was with which the 
plaintiff begins. 

(C) Thirdly, some have suggested that 
the rule is merely a technical device by 
which the case can be left to the jury. 
Normally if there is not some evidence 
of negligence, a defendant can sub- 
mit that there is no case to goto the 
jury. If the principle of res ipsa loquitur 
applies it is argued that the opinion of 
the jury must be taken, but the jury are 
free to find for the defendant even if he 
can give no explanation at all (9). This 
view seems to be supported by Jeremiah 
Smith (10)—“if no explanation is offered 
the jury may, not must find that it was 
due to the negligence of the defendant. 
There is, however, no presumption of law or 
fact to this effect. The existence of negligence 
is an inference which the jury are authorised 
to draw and not an inference which the 
jury are compelled to draw” In all pro- 
bability “the correct interpretation of the 
rule is that it gives rise to an inference 
or presumption of fact weighing against 
the defendant in the absence of explana- 
tion by him and entitled to greater or 
less consideration according to the facts 
of the case (11).” It is interesting to note 
the carefully phrased language used by 
Scrutton, L. J. in recent cases. His dicta 
cannot be regarded as deciding the issue, 
but his language is more consistent 
with a liberty to draw an inference 
of negligence than a duty to draw 


8. [1933] P. 154. This view has the approval of 
Lord Dunedin: “I think that if the defenders can 
show a way in which the accident may have 
occurred without negligence, the cogency of the 
facts of the accident by itself disappears and the 
pursuer is left as he began, namely he has to show 
negligence,” Ballard v. North British Rly. Co.; 
[1923] S. ©. (H. L.) os 

9. Swayze J. in Hughes v. Atlantic City & Rly, 
Co., 85 N J. L. pp. 53-4, 212, 214, cited in Boatey, 
Cases on Tort, 214. 

10. 33 Harv. L. R. 553-554. 

11. Note in 15 Col. L. R. 614, 
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it in the absence of facts proved in re- 
buttal—“the jury are entitled to find”, 
“you may presume negligence” (12). 

This view is usually expressed in the 
manner formulated above: but clearly an 
addition must be made to it. While the 
jury are free to decide the issue, the case 
may be sent for a new trial if the verdict 
is such as no reasonable body of men 
could havereached. This, of course, is a 
general rule which applies to all cases. 

In Fitgpatrik's Case, the plaintiff's hus- 
band was killed by a bag of cement which 
fell from a “skip” which was being raised 
to the top of a building in the course of 
construction. One of the defendants was 
“dogman”, whose duty it was to attach 
the ropes to the crates of “skips” which 
raised the material, and the other defend- 
ant was his employer. It was indisput- 
able that the facts were such as to raise 
the doctrine of res ipsa. Uncontradicted 
evidence was given that the system of 
securing the ropes was that which was always 
used in the industry and that it was re- 
garded by experts as perfectly safe, and 
the dogman swore that he had tied the 
ropes in the usual manner. His evidence, 
however, really proved too much,. for he 
admitied that if the system were properly 
carried out it was impossible for a bag 
to fall: whereas the plaintiff's husband 
had undoubtedly been killed by a falling 
bag. This is the interesting feature of the 
cage, for no explanation at all could be 
given by the defendants. It was not a 
latent defect or the breaking of a rope 
that caused the accident. Under cross- 
examination the defendant admitted that 
when “something falls it is only because 
it is not carefully adjusted”, an admis- 
sion that seemed to mean either that the 
ropes- had not been properly tied or that 
the weight had not been properly distri- 
buted. When the jury found for the de- 
fendant, an appeal was made to the High 
Court, inter alia, (13) on the ground that 


12. Britannia Hygienic Laundry Co., Ltd. v. 
Thorneycroft & Co., Ltd. (1925), 42 T. L R. 198. See 
also Ellor v. Selfridge (1930), 46 T. L. R. 236. 

13. Another ground of appeal is not discussed 
in this. paper. Plaintiff's counsel had said to the 
jury “This is the plaintiff's only opportunity of 
obtaining redress. . . . The death of the worker 
has left them penniless," In reply defendant's 
counsel referrred to the rights of the widow under 
Workers’ Compensation Act. On objection that this 
would prejudice the jury, the Judge told the jury 
to put this out of their minds. No application 
was made to discharge the jury and this ground of 
appeal was rejected on the ground that it had been 
adequately dealt with by the trial Judge. 
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the onus of proving that the accident hap- 
pened without negligence was” on the 
defendants. “The defendants must give 
some evidence, which, if it does not estab 
lish, at least suggests a positive explana- 
tion of the accident which is consistent 
with the absence of negligence on their 
part.” The appeal, however, was dismissed 
by a majority of three to two. 

Latham, C. J. stated the law as follows: 
“If (the defendant) can show that the 
happening of the accident is as consistent 
with the absence of negligence as it is 
with the presence of negligence it appears 
to me (notwithstanding what Langton, J. 
said in The Kite) that he leaves the posi- 
tive inference of negligence unanswered, 
He has only shown that the accident might 
possibly have happened without negligence, 
whereas the plaintiff has shown that 
prima facie it did happen by reason of 
negligence..... The position is that the 
plaintiff launches his case by proving 
facts which not only permit, but in the 
absence of other contrary evidence -re- 
quire an inference of negligence on the 
part of the defendant. It is then for the 
defendant to repel this inference if he 
can.” This naturally seems to suggest that 
the learned Chief Justice would allow the 
appeal, but he decided that the jury are 
entitled to find for the defendant, even if 
he can give no explanation, if they be- 
lieve his sworn ‘evidence that he took 
every possible precaution. It may be 
difficult to induce a jury to believe such 
evidence, but if the jury does believe it 
«guch evidence rebuts the presumption of 
negligence which would otherwise have 
remained unimpaired.” As -against this 
it might be said that defendant's own 
evidence showed that the bag could not 
fall without a slip in tying—but the 
Chief Justice held that a mere slip such as 
this is not necessarily negligence. This, 
of course, isa question of fact, but surely 
the reasonable man would exercise a very 
conscientious care in an operation that is 
so obviously dangerous to life. Dixon, J. 
found no authority for the view that the 
doctrine of res ipsa raised a legal pre- 
sumption of negligence except “an isolated 
dictum of Lord Wright.” (14) “The prin- 
ciple does no more than furnish a pre- 
sumption of fact.” But he held that it was 
open to the jury to find that an error or 
miscalculation, even in a matter so plainly 


14. The reference is to Winnipeg Electric Co. v. 
Geel, [1932] A. O, at p. 699, 
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affecting the safety of others, may be 
made without negligence. 


The view of the minority was. that as 


no explanati*n was made it was not open 
to: the jury to say that some unknown 
factor which was ‘not due to negligence 
caused the damage Rich, J. look the view 
that- once the rule is found applicable 
“an explanation demanded whether by 
way. of hypothesis or by way of evidence. 
Unless it is forthcoming negligence ought 
to be inferred.” McTiernan, J. held ‘that 
where the happening of an accident raises 
a prima facie case .of negligence, “the 
defendant cannot -be said as a matter of 
law to have repelled the case against him 
by suggesting that the accident was in- 
evitable, that is, due to acause unavoid- 
able: by him, unless the evidence indicates 
or suggests what that cause was or pro- 
vides a basis on which it may be reason- 
ably inferred”. | 

. Conclusion. The only way in which a 
decision between the theories can be made 
is to examine the principle which lies at 
the base of the rule and see if this 
throws any light upon the question. The 
rule was formulated in order to prevent 
the injustice which would otherwise be 
done to plaintiffs in a certain type of 
circumstances where the plaintiff is under 
peculiar difficuties in proving the specific 
act of negligence that led tothe accident. 
Perhaps the lous classicus is the judgment 
of Erle, C. J. in Scott v. London & St. 
Catherine's Dock Co. (15) “W here the thing 
is shown to be under the management 
of the defendant or his servanis and the 
accident is such as in the ordinary cir- 
cumstances does not happen if those who 
have the management use proper care, it 
afford reasonable evidence in the absence 
of explanation by the defendant that the 
accident arose from want of care.” The 
barrel of flour has rolled out of a window: if 
the defendant chooses to remain silent, 
how is the plaintiff to recover, for since 
the rest is under the control of the de- 
fendant, it may be that he alone can 
give the true answer? Hence the jury are 
entitled to infer negligence as a matter of 
fact if no explanation be fcrthcoming. But 
since the inference is one of fact it is 
dificult to lay down detailed rules of law 


15, (1865) 3 H. & C. at p. 601, 
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which will do justice in all circumstances: 
freedom should be left to the jury who 
are the judges of fact. While the judge 
may withdraw a case from the jury on the 
ground that there is no evidence of negli- 
gence, courts are notoriously loath to 
direct a verdict of negligence. (Why 
courts should frequently direct a verdict 
of contributory negligence when the facts 
are undisputed and yet to be so careful 
of the jury's prerogative where negligence 
is concerned is a paradox that.needs ex- 
planation.) Hence if freedom is to be left 
to the jury it may be possible to criticise 
severely iLeir decision, e. g. in Fitzpatrick's 
Case, but a court is not entitled to up- 
set a decision merely because it believes 
it to be wrong: the decision must be one 
which no reasonable body of men could 
have reached. 


If the defendant given no. explanation 
the jury may still feel that the circum- 
stances are not sufficiently strong: if the 
defendant, swears that he used reasonable 
care, the jury may accept his evidence 
even if the defendant can give no expla- 
nation of the accident. Hence, although 
at first sight the third view seems startl- 
ing, it is submitted that it is correct. The 
control of the court, therefore, is limited 
to setting aside a verdict as unreasonable. 
This view certainly reduces the scope of 
the rule, res ipsa loquitur, in what some 
would consider an alarming way. But once 
we reject the notion that the rule 
raises a legal presumption of negligence, 
it seems simpler to accept the view here 
advocated. It is impossible to lay down 
as a matter of law, what is a reasonable 
suggestion or hypothesis which will throw 
the onus back upon the plaintiff. Fects 
are infinitely various and cannot readily 
be fitted into narrow rules. If the prin- 
ciple of res ipsa loquitur raises merely an 
inference of fact, it is more logical to allow 
the jury to determine the weight of such 
an- inference, subject only to the safe- 
guards which apply to all issues of negli- 
gence. Whether we agree with this view 
or not, ultimately depends on the desire 
to. curtail or extend the power of the jury 
as the triers of facts—G. W. PATON, 
UNIVERSITY OF MELBOURNE.—The Canadian 
Bar Review, 
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NEGATIVE DUTIES AND THE COURSE OF EMPLOYMENT 


A new and valuable case on the course 
of employment was decided by the Court 
of Appeal in: Alderman v. G. W. R. (1936) 
“52 T. L. R.404; 80 Sol. J. 286. The appellant 
was employed asa ticket inspector by the 
railway company, and his duties took him 
regularly between Oxford, where his home 
was, and Swansea, where he finished his 
day’s work at 6-30 r.m. He slept locally 
and returned to Swansea Station to begin 
‘work at 8-30 a. m. One morning while going 
from his lodgings to the station he slipped 
on the highway and was injured. The 
county court judge found that under his 
contract of service the appellant had the 
right “after arrival at Swansea, to chuose 
any lodgings in reasonable proximity to 
his work, to exercise an unfettered right in 
spending his time between signing off 
and signing on, and to get to the scene of 
his work by any route or any method of 
jocomotion he might choose to select. His 
obligations... were to leave his address 
with his employers, not to go too far 
away, and to sign on at the company’s 
premises (where his duties lay) at the 
scheduled hour.” In the event of an 
emergency the company could require his 
services during these off hours. It was 
contended that by reason of these obliga- 
tions the appellant continued in the course 
of his employment during his stay in or 
near Swansea. This contention wes held to 
be wrong. ` 

It isclear that an obligation imposed 
during leisure hours may result in the 
workman remaining in the course of his 
employment during that period. In L. N. 
E. R. v. Brentnall |1933] A. C. 489, an 
engine driver was obliged by his contract 
of employment to take eight hours’ rest 
at. the company’s hostel. Otherwise he was 
free to do ashe wished. He slipped and 
was injured in the hostel, and he was held 
to be still in the course of his employ- 
ment. This decision is properly contrasted 
with St. Helens Colliery Co., Ltd. v. Hewit- 
-son [1924] A. C. 59, where the earlier 
authorities were discussed and a vital dis- 
tinction drawn between the rights and duties 
of-a servant. The latter must be acting 
in, pursuance ofa duty owed under the 
contract ofemployment and not simply in 
exercise of a right granted by it. In 
this case acolliery worker was injured on 
a train provided by the company to take 
jis employees to and from work, but which 
they were not obliged to use. To quote 
Lord Wrenbury (at p. 95), it must be 


“In performance ofa duty under’ his con" 
tract of service that he is found in the 
place where the accident occurs. If there 
is only a right and there isno obligation 
binding on the man inthe matter of his 
employment there is no liability.” Cremins 
v. Guest, Keen and Nettlefolds [1908] 1 
K. B 469 and Walton v. Tredegar Iron 


“Co. 1918, 6 B. W.C. O. 592, which were 


based on the workman's contractual 
rights, were over-ruled. It may be noticed, 
however, that where the means of transit 
offered by the employer are the only 
means available owing to the nature of 
the locality, a term may be implied obliging 
the employer to provide and the servant 
to avail himself of such transit, Lord Atkin- 
son (ibid at p. 70) and Richards v. Morris 
[1915: 1 K. B. 221. 

In Alderman v.G. W. R. supra, there 
was an expréss obligation: upon the ap 
pellant that, after signing off at Swansea, 
he was “not to go too far away”; and if 
he should go a long way off, it is sub- - 
mitted that the company might summarily 
dismiss him for breach of duty. His 
position at Swansea was therefore very 
different from that of the ordinary em- 
ployee who can live as far fromhis work 
ashe wishes provided he reaches his place 
of employment at the agreed time: cf. 
Greene, L. J., at p. 406. It is difficult to 
accept the view of Slesser, L. J., at 
p. 406, that “this case is not very dissimilar 
from that of Philbin v. Hayes [1918; 34 


T. L. R. 403.” There the employer was 
erecting an extension to his factory 
and owing to scarcity of local 


lodging accommodation erected huts in 
which the workmen might sleep, if they 
so desired, fora small payment. A hut was 
blown down in the night and the plaintiff 
workman therein was injured. The Court 
of Appeal held that the workman was 
not then “in the course of” his employment. 
No obligation was imposed on the workman 
at all, and the decisionisin a line with 
Hewitson’s Case, supra ` ; 

Itis submitted that the true ratio 
decidendi in the Alderman Case is to be 
found in the second behalf of the 
judgment of Greene, L. J., at p. 407, where 
he distinguishes between negative and’ 
positive obligations. . “If the-man's: con- 
tract is that he shall be in a particular 
place...JI can well’ understand an argu- 
ment that so long as he is there he is 
doing something which he has contracted 
to do. If, on the other hand, during a 
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period of rest or holiday his obligation 
is not to go outside an area, it sesms to 
me impossible to say that it necessarily 
flows from that’ that - his action in 
remaining within that- permitted area is 
something done in the course of his em- 
ployment.” .He illustrates the case of an 
employee who contracts not to leave the 
British Isles while on holiday. 

“In staying in the British Isles he is 
not performing his: contract what he is 
doing is that he is not breaking 
it, which is quite a different matter. The 
distinction ...in other branches of the 
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law may not be a very important one, 
but when it comes to this particular statute 
(Workmen’s Compensation Act) where it 
must be shown that the accident arises 
in the course of the employment, I venture 
to think that this distinction is a real 
one.” It is fairly clear that any other 
interpretation would burden the employer. 
with a wnolly unjust and irrational liability. 
The effect, therefore, of this decision is 
to exclude negative obligations from those 
duties imposed on the emloyee which may 
show that the course of employment is still 
subsisting.—The Solicitors’ Journal. 


Extracts from Contemporaries. 


The Discretion of the Press. 

IN a case heard at the Central Criminal 
Court, last week, where a boy of sixteen 
was charged with murder, counsel for the 
defence asked Humphreys, J., to give 
such directions as he thought fit for 


preserving the anonymity of the accused, 


which had been safeguarded during the 
proceedings at the Juvenile Court by the 
provisions of the Children's Act. The 
learned judge said that in his viewa 
judge ought not to make requests, as a 
judge, to the public represented by- the 
Ppress:not to do something which in law 
they hada right to do, unless, in the 
view of the court, it was’ likely to inter- 
fere with public justice. “Parliament,” 
the statement continued (we quote from 
The Times), “has thought fit to’ say that 
while a young person is before a children’s 
court, the name shall not be published; and 
has carefully’ refrained from saying that 
the name of the child in any other court 
should not | be published. The > matter 
seems to be entirely one’ of good taste 
and good ‘feeling, and if the press, on 
that account, fail to mention the name of 
this young mian, they will take that course. 
lf not, they willact in the other direction. 
It is not for me to direct them.” When 
an ' application was made on the same 
case. some daysearlier, the ‘learned Judge 
expressed an objection to being asked to 
dictate to the ‘press how they should per- 
form their business and deprecated the 
idea that judges should turn themselyes 
into asecorid parliament, and ‘say that 
they weré going to prohibit something which 
Parliament does not -prohibit. “The 
press of ‘this country, in my opinion,” 
Humphreys, J., went on “in reporting all 


cases, displays appreciation of 
the seriousness of the matter, and I do 
not like to dictate to them at all. With- 
out making any order or attempting to 
dictate to people, I should be obliged 
if the press would refrain from publish- 
ing the name before I have an opportuity 
of dealing with the matter. I cannot stop 
them.” 


criminal 


Locking up the Jury. 

‘Another matter of general interest, which 
arose in the same case may be shortly allud- 
ed to. At the close of the evidence for the 
prosecution counsel intimated in ‘answer 
to questions from the judge that he did 
not think it would be proper on the 
evidence to ask the jury to convict the 
defendant of murder, but that he would 
ask for a verdict of manslaughter. 
Humphreys, J., referred to the statutory 
requirement thit in a charge of murder 
or treason a jury shall not separate 
without returning a verdict, and, on counsel 
for the Crown indicating in answer to a 
question that he did not desire the jury 
to be locked up for the night over the 
adjournment, and ‘counsel for the defence 
saying that he did not think it necessary 
from the point of view of the interest of 
his client, the learned judge said (we 
quote from The Times): ‘Then 1 may 
do something. which may be regarded by 
some people as irregular. To my mind. 
it would be a perfect farce to keep 
this jury together at the public expense,” 
and the inconvenience of taking people 
from their homes to. an hotel merely’ 
because there remains on the file a 
charge of murder which is not going 
to be persisted in. [ am certain that 
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` neither this nor any other jury would 
convict a person of murder when the 
prosecution do not ask for it. It has for 
practical purposes ceased to be a case 
of murder, and become one of man- 
slaughter, so I shall say this is a casein 
which the jury can be allowed to’separ- 
ate andnot be locked up.” ‘I rather 
think,” the learned judge added, “it h.s 
- been done before, but, whether or no, 
Itake the responsibility of doing it.” 
The jury were admonished not to allow 
anyone to speak to them about the 
case or discuss it among themselves, as 
they had not yet heard the whole of the 
evidence.—The Solicitors’ Journal, dated 
August 1, 1936. 


Solicitors and Right of Audience. 

The ineluctable impossibility of being 
in two places at once—a circumstance of 
which long ago Sir Boyle Roche complain- 
ed, and accounted for by the fact that 
he was “nct a bird"—gives rise, as we all 
know, every now and again to difficulties 
.in the conduct of litigation owing to the 
absence at the critical moment of Counsel 
briefed in thecase. As our readers would 
observe, the matter was once again broach- 
ed and discussed at the annual general 
meeting of The Law Society, on which 
occasion Mr. O. L, Nordon put forward the 
suggestion that when a case is called on 
and Counsel is not present the litigant 
should have an absolute right to a postpone- 
ment, or, alternatively, that the instructing 
solicitor should be allowed to conduct the 
case. This latter proposal may sound 
revolutionary, although probably it would 
only be a reverting to what must 
not infrequently have happened in the far- 
back days when the line of demarca- 
tion between barristers and solicitors was 
not so sharp:y drawn as it is to-day, and 
when many of the rules as to the relation- 
ship of the two branches of the profession 
were not clearly marked. In the olddays 
it would appear to have been quite a 
common practice for counsel to be consult- 
ed by clients without the intervention of 
attorneys. But while the rule has cry- 
stallised by which solicitors are denied 
the right of audience in the’ High Court 
it has on occasion been waived in very 
special circumstances. An instance of this 
occurred in the nineties of last century 
at the Liverpool Assizes when, owing to 
some misunderstanding, the counsel who 
‘should have been present to continue the 
conduct of the case was absent, and when 
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the Judge, the late Mr. Justice , Bruce, 
allowed the solicitor to cross-examine the 
witnesses and argue the questions of 
law. This somewhat unusual incident was 
reported in 14 T. L. R. 111, and it is 
of- interest to note that the reporter was 
the present Lord Justice Scott, then a 
junior practising at Liverpool, and laying 
the foundation of that wide knowledge 
of commercial law of which later he was 
to be so learned an expositor.—The 
Solicttor’s Journal. 


Authors onthe Bench. 

The announcement just made that the 
next volume in Messrs Longmans’ English 
Heritage series is to be devoted to English 
Law and to be from the pen of Lord 
Justice Slesser, is a fresh reminder that 
the bench has always been able to boast 
of possessing not merely erudite lawyers 
but also those who cultivated the graces 
of literature in its many spheres. In the 
past we hadthe biographical labours of 
Lord Chancellor Campbell, which were 
jocularly stigmatised by Sir Charles 
Wetherell as having added a new terror 
to death later, andin a very different 
vein, we had the graceful verse of Lord 
Bowen. Of the present members of the 
bench not a few have made valuable 
contributions to letters. Prominent among 
these is the Lord Chief Justice, whose 
writings always command intention both for 
their matter and for the striking way in 
which his views are expressed. Mr. Justice 
MacKinnon is not only an authority on 
charter-parties and bills of lading, but on 
that much more human subject—the to- 
pography of Jane Austen’s novels, and, 
indeed, all that relates to that incom- 
parable writer, as well as on every aspect of 
Dr. Johnson, as may be gathered from the 
collection of papers he brought out a year 
ago under the somewhat akward title, 
“The Murder in the Temple and Other 
Holiday Tasks.” Lord Justice Slesser has 
also shown his versatility in authorship 
by writing an elaborate work on Trades 
Unions and a volume of graceful verse, 
The English Heritage series, to which 
his new book should prove a valuable 
addition, already includes a little volume 
of special interest to lawyers, namely, 
the monograph by Sir Maurice Amos on 
the English Constitution, which in less than 
two hundred pages compresses a mass 
of learning about the way we are governed. 
—The Solicitors’ Journal. 
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NOTES AND 
.. Income Tax Act,s. 9: “Annual Value.” 

A Full Benck of seven learned Judges of 
the Lahore High Court has overruled a 
previous Full Bench decision of the. same 
High Court on a very important point of 
Income Tax Law.. In 1931, by a majority, 
the High Court decided in Chunnamal 
Saligramv. Commissioner of Income Taz, 
Punjab, 131 Ind. Cas. 193, that the term 
‘annual value’ in s. 9 of the Income Tax Act 
meant the annual money benefit derivable 
from the property by the landlord and -that 
where property is leased out toa tenant for 
a fixed rent and the tenant is also directed 
to pay the Municipal Tax, the amount of 
Municipal Tax payable by the tenant is not 
to be included in fixing the ‘annual value’ 
of the property within the meaning of s. 9, 
for the purpose of assessing the owner of 
the property to Income-tax. In this case the 
above view was taken by Tek Chand, Jai 
Lal and Agha Haider, JJ. Dalip Singh, J. 
was of opinion that the question was one 
of fact, while Addisen, J. was inclined to 
the view that the question was more or 
less one of fact, but if it was to be consider- 
ed a question of law, it should be answered 
in the affirmative. The same question 
came before a lull Bench of the Calcutta 
High Gourt in Krishna Lal Seal, In re, 
140 Ind. Cas. 1. This Bench dissented 
from the view taken by the majority of 
the Full Bench in the Lahore case. On 
- account of this divergence of opinion, when 
the same question arose again, Addison 
and Abdul Rashid, JJ. referred to a larger 
Full Bench the. question “Whether the 
house-tax paid by the tenants of petitioner 
on account of Delhi Municipal house-tax is 
tò be included to arrive at the ‘annual 
value'?” 

The-learned Judges who heard the case 
(Lalla Mal Sangham Lal v. Commis- 
sioner of Income-tax, Punjab, 164 Ind. Cas. 
598), unanimously’ overruled the previous 
Full Bench case and followed the decision 
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in the Calcutta case. It may, therefore, he 
taken as settled law that in estimating the 
sum for which a property might reasonably 
be expected tolet from year to year for 


-the purpose of fixing its annual value, the 


amount paid by the tenant on account of 
Municipal Tax should be included, that is, 
should be treated as part of the rent pay- 
able by the tenant to the landlord. Their 
Lordships, however, have taken care to 
point out that “the amount of rent payable 
by the tenant to the landlord is .only prima 
facie evidence of ‘annual value, and a 
consideration of rents paid for similar and 
similarly situated properties in the locality 
may show the ‘annual value’ in any parti- 
cular instance to be less or more than the 
rent actually paid.” 


Companies Act, s. 152. 

The recent Full Bench decision’ of the 
Lahore High Court in Balmukand v. Punjab 
National Bank, Lid., 164 Ind. Cas. 393, on 
the construction of s. 152, Companies . 
Act, is of greatimportance to companies 
jn India in ` general and particularly to 
Punjab Companies. The first of the ques- 
tions referred to the Full Bench was 
whether a company governed by the 
Arbitration Act can make a reference to 
arbitration out of Court in the Punjab, 
only in pursuance of the provisions of 
the Arbitration Act, and whether an award 
made on such a reference must be filed in 
the Court of the District Judge as required 
by that Act. The decision of this ques- 
tion depending on the proper construction of 
s. 152, Companies Act, the full Bench 
proceeded to a consideration of this point 
and decided that the section is an en- 
abling one and is not obligatory. Their 
Lordships held, after considering the 
wording of the section and the general 
policy of the Legislature, that the proper 
construction to place on the section was 
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to hold that it is an enabling one and 
that it merely confers power on companies 
to refer disputes to arbitration under the 
Arbitration Act, by an agreement in 
writing, when this course is preferred. 
Mr. Justice Bhide who delivered the lead- 
ing judgment of the Full Bench added 
that if the intention was to make the 
Arbitration Act applicable in the case of 
all arbitrations to which a company isa 
party, the object could easily have been 
achieved by a slight amendment of s. 2, 
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Arbitration Act, by adding the words ‘or 
where a company registered under the 
Indian Companies Act, 1913, is a pariy 
tothe arbitration’ at the end ofthe first 
clause. Their Lordships therefore answered 
the first question referred in the negative. 
As anecessary corollary, a decree passed 
on the basis of an award made on a 
reference to arbitration out of Court, to 
which a company is a party,is a perfectly 
legal decree. 


__— 


THE MANAGING AGENCY SYSTEM 
(By N. K.) 


The Bill to amend the Company Law 
which is now before ihe Assembly isa 
measure of far-reaching importance to the 
commercial and industrial development of 
India. As Mr. Susil Sen, who helped the 
Government to revise the existing Act, 
stated in the Assembly, the main pur- 
Pose of the Bill is to cure five defects in 
the present law: “to check the growth of 
mushroom and fraudulent companies, to 
prevent the ignoring of share-holders by 
the management, to compel the directors 
to discharge their duties adequately, to 
minimise the abuses of ihe managing 
agency system and to ensure that full 
information regarding the affairs of the 
company will be made available to its 
share-holders.” It is proposed in this Article 
to deal with only one of these points, 
that regarding managing agents. 

The Report of the Select Committee 
States that in defining the term ‘Managing 
Agent’ they have taken special care to 
differentiate managing agenis from 
managers, instead of merely including the 
former in the definition of the latter. 
The term ‘Manager’ is defined to mean “a 
person who, subject to the control and 
direction of the directors, has the manage- 
ment .of the whole affairs .of a company” 
and to include “a directer or any other 
person’ occupying the position of a manager 
by whatever name called and whether 
under a’ contract of 
“*Managing Agent’ means a person, firm 
or company entitled to the management 
of the -whole affairs of a company by 
virtue of an agreement with the company 
aud under the control and directicn of the 
directois except to the extent, if any, other- 
wise provided for in the agreement,: and 
pcludes any person, firm or company 


service or not.” 


occupying such position by whatever 
name called.” 

The managing agency system has, of 
late, been subject to much hostile criticism 
and the managing agent has been looked 
upon as a sinister figure who ought not 
to find a place in the commercial ‘and 
industrial atmosphere in our country. 
Now that the managing agency system 
will shortly be given statutory recogni- 
tion, an attempt to examine, whether he 
deserves all the censure that is showered 
on the managing agent, will not be out of 
place. 

The pioneering and promoting of industry 
in India reveal some distinct and almost 
unique features which differ from those’ 
of company promotion in other countries 
and are almost without parellel in any 
other part of the world. One of these 
features is the significant role played by 
managing agents in the development and 
organization of industry in India. With 
regard to the origin of the institution, 
Dr. P. S. Lokanathan says. that the origin 
of the British managing agency firms 
appears to be that the pioneers of mer-- 
cantile and industrial enterprise, for the 
purpose of promoting the different con- 
cerns in which they were interested, 
formed themselves into partnerships which 
generally comprised some members of the 
family and a few friends, although of- 
late the tendency has been to form 
limited liability companies with shares _ 
privately held. Till the enactment of the 
Companies Act of 1913, the constitution 
of an elected Board of Directors was not 
compulsory and it was possible to evolve 
a system by which the persons interested 
in the enterprise constituted themselves 
Managing Agents. After the Act came 
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into force, the constitution of a duly formed 
Board of Directors became necessary. But 
the managing agents easily got together 
some friends, generally from their busi- 
ness associates, as directors, who were 
obviously well aware that their continuance 
on the Board depended on their loyalty 
to the managing agents. And once the 
system came into existence, its very 
success led to its continuance and its 
development. 

A. similar system was introduced by 
Indian leaders of commerce and industry 
in Western India. The first successful 
cotton mill in India, the Oriental Mill, 
was promoted by a wealthy Parsi merchant 
and. was converted into a Joint Stock 
Company with Messrs. Framji & Co. as 
Secretaries and Agents, thereby introduc- 
ing the managing agency system in the 
cotton mill industry inIndia: Rutnagur, 
The Cotton Mills. The managing agents 
retained a large share in the interests of 
the firm and in order to increase the 
capital naturally took in some rich capita- 
list share-holders. As confidence of the 
public in the promoters grew, many 
successful firms and companies began to 
be floated by managing agents until they 
became the very centre and pivot of the 
whole industrial system in India. 

In the Tariff Board Report, the debt 
which industry and commerce in India 
owe to the managing agents has been 
emphasized. Relying on the financial 
assistance provided by managing agents 
to the industry, they have come to the 
conclusion that under existing conditions 
the system is indispensable to the cotton 
textile industry. In Bengal, the financial 
facilities placed at India’s disposal by 
the British managing agents were res- 
ponsible for the rapid growth of the jute, 
tea and other industries. Due to lack of 
large class investors, the capital had to 
be: provided by the managing agents and 
their friends. Both bank credit and 
public deposits depend upon their 
guarantee. They have been the bulwark 
preventing collapse of industrial con- 
cerns in times of industrial depression. 
To put it in a nutshell, the greatest 
role of the managing agent has been in 
financing industry. 

The managing agents perform three 
main functions: the :pioneering of new 
industrial enterprises in the sense of 
prospecting, etc., the provision of finance 
and the day-to-day management of in- 
.dustries. It cannot be denied that ex- 
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cepting a few industries which the Gov- 
ernment has brought into being, nearly 
all the big industries in India owe their 
existence to these pioneers. But by far 
the principal service rendered by them 
is the provision of finance. It is through 
the managing agent that the public de- 
posit system has become so successful. 

But all this does not mean that the 
system is not without its defects. Un- 
fortunately in the course of financing, 
managing agents have adopted question- 
able methods calculated to harm the best 
interests of share-holders. The Majority 
Report of the Banking Committee points 
out at p. 279 that in some cases manag- 
ing agents have turned their loans into 
debentures with the result that the con- 
cerns haye passed into their hands and 
the share-holders have lost all the capital 
they invested in the undertaking. Prof. 
Sharma in his book ‘The Indian Money 
Marke? points out how the financial 
methods of managing agents are unsound 
as they provide finance on wrong lines. 
“It is because,” says the learned Pro- 
fessor at p. 111, “the proportion of short 
term funds in the total capitalisation of 
the companies fenders their finance 
exceedingly unstable.” The practice of 
inter-investment of funds among concerns 
under the same management is again 
disadvantageous. The Tariff Board condemn 
this practice in no uncertain terms. They 
say : “There is in our opinion little justi- 
fication for a practice of this kind. Not 
merely does it involve serious unfairness 
to share-holders in the concerns whose 
funds are thus transferred but the practice 
ofien tends to the perpetuation of 
thoroughy insolvent concerns which it 
would be to the interst of managing agents 
and the industry as a whole to have 
closed down.” 

Coming tothe third function of manag- 
ing agents pointed out above, that which 
is associated with the day-to-day manage- 
ment of the industry, much. comment is 
called forin regard to the way ‘in which 
they have discharged their obligations in 
respect of the subsidiary services under- 
taken by them. When the agent contracts 
to perform on behalf of the company 
such services as purchase of machinery, 
the insurance of goods, etc., a conflict of 
interest between the agent and the com- 
pany is bound to arise and in practice, 
this may amount to the subordination of 
the interests of the company to that of 
the agent, as he may have a financial 
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interest in the service rendered. The Tariff 
Board Report states as follows on this 
point : “It is, howercr, a legitimate inference 
that a situation in which a managing 
agent is financially interested in services 
performed by him is one which may lead 
‘to serious abuse. The abuse may occur 
in various directions. In purchase of 
materials, stores and machinery, it may 
take the form of purchases at unreason- 
able times, in excessive quantities and 
without regard to quality, suitability and 
comparative costs. In sales of finished 
goods, where the selling agentis required 
to guarantee the mill against losses on 
outstandings, it may lead to slackness in 
enforcing the obligation of the selling 
agent and consequent accumulation of 
outstandings. In respect of insurance, 
it may prevent the mill from taking 
advantage of the low: rates of premia 
which may prevail at times of intense 
competition among insurance companies 
and in cases where the managing agent 
is interested in a foreign insurance com- 
pany, it may prevent the mill company 
from supporting Indian enterprise if it 
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wishes to: (Para. 75 of the Report.) 

As pointed out by the Bombay Share- 
holders’ Association in their representa- 
tion submitted tothe Government on the 
amendment of the Indian Companies Act, 


- the multiplication of managing agencies 


in the hands of a single firm involving 
heavy financial strain constitutes another 
defect in the system. In illustration, they 
refer tothe acquisition by the Currim- 
bhoys in 1923 of the agency of the Mathra- 
das Group of mills. 

The way in which the managing agents 
are remunerated is also open to criticism. 
The question of office allowance arises 
where the remuneration is calculated as 
a commission on profit. “The idea which 
prevails among some managing agents 
that the office allowance or some portion 
of it may be regarded as an additional 
remuneration for 


the agent is to be 
deprecated.” 
The above are some of the salient 


defects in the existing system. In the 
next article on this subject, we shall 
discuss how far the Bill remedies these 
defects and imperfections. 


(To be concluded.) 





BIAS. 


A keen interest in a subject so often 
tempts a justice to participate in the 
hearing of a matter directly or indirectly 
affecting such interest that we propose in 
this article to examine how far he may 
do so without fear of the decision of the 
court being upset. It is idle for a 
justice ‘to solace himself with the thought 
that, although he should not have sat on 
the bench when the matter was under 
consideration, his adjudicating did not 
really affect the result. For, it has been 
clearly laid down that where 
has a disqualifying interest in the result 
of the case the decision of the tribunal 
is vitiated, and it is of no importance 
that had he been absent the decision 
would have been the same (R. v. London 
County Council, re Empire Theatre (1884) 
71 L. T. 638, per Charles, J.) nor is it of any 
effect that the interested justice withdrew 
before the decision was made, if it appears 


that he joined in discussing the matter: 


with the other magistrates (R. v. Hert- 
fordshire Justice (1845), 6 Q. B. 753). 


a justice . 


The decision of a biased tribunal is 
voidable only, not void (Dimes v. Grand 
Junction Canal, (Proprietors) (1852) 3 H. 
L. ©. 758; R. v. Galway Justices (1906) 
21. R. 499), but where the information 
is dismissed, certiorari to quash the pro- 
ceeding will not be granted, since the 
defendant may not be placed in peril 
twice for the same matter of complaint 
compare R. v. Simpson, [1914] 1 K. B. 


It is a fundamental principle of justice 
that no one may be a judge in his own 
cause. In 1698, Holt, ©. J., said that 


-he remembered that the Mayor of Hereford 
-had been “laid by the heels” for sitting 


in a cause where he himself was lessor 
of the plaintiff in ejectment (Anon, (1698), 
1 Salk 396). This case, and numerous other 


ancient authorities establishing the princi- 


ple, are noted in argument in Dimes v. 
Grand Junction Canal (Proprieturs), supra. 
In 1742, the High Court had under eon- 
sideration the right of quarter sessions to 
quash an order; of removal which had been 
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made by two justices, one of whom was 
a ratepayer of the parish from which the 
pauper was removed. It was urged that 
participation in the making of such orders 
by a justice of the same parish was com- 
mon practice, but the High Court, in con- 
firming the decision of quarter sessions, 
held that the practice could not overturn 
so fundamental a rule of justice as that 
a party interested could not be a judge 
(Great Charte v. Kennington (1742), 2 Stra. 
1173). This must have been a very in- 
convenient decision, for Parliament, by the 
Justices Jurisdiction Act (16 Geo. 2; c. 18) 
of that year, made it lawful for a justice 
to act in matters relating to the relief, 
maintenance and settlement of poor per- 
sons; for passing and punishing vagrants, 
for repair of the highways, or parochial 
taxes, levies or rates, notwithstanding that 
he is rateable in respect of the place 
affected.” This authority was not, how- 
ever, extended to the hearing of an appeal 
to quarter session from any order or matter 
relating to such place. Although some of 
these functions are no longer discharged 
by justices, this wide-flung protection slill 
exists, and, with other statutory authority 
noticed later, enables justices to act in 
various matters directly affecting the rate- 
payers’ interests. 

A justice may be identified, closely or 
remotely, with the prosecution under a 
variety of circumstances. He may, for 
instance, be a member of a society to 
protect whose interests the prosecution is 
brought, or he may be a member of the 
local authority which prosecutes. In all 
such cases, it then becomes a question of 
substance and of fact whether the justice 
whose impartiality is impugned has taken 
any part whatever in the prosecution, 
either by himself or by his agents (Leeson 
v. General Council of Medical Educa- 
tion and Registration (1809) 45 Ch. D 
366 ©. A. per Bowen, L. J., at page 384). 
As Lord Esher, M. R., said in reference to 
-this judgment in Allinson v. General 
Council of Medicnl Education and Regis- 
tration, [1884] 1 Q. B. 750 C. A. (at page 
759), the justice must bear such a rela- 
tion to the matter that he cannot reason- 
ably be suspected of being biased. It is 
to be noted that the criterion here sug- 
gested is reasonable suspicion and not the 
suspicion of a perverseminded person who 
readily suspects anybody or anything. 
This test of reasonable suspicion was ap- 
plied in the case of R. v. Burton: Ex 
parte Young, [1897] 2 Q. B. 468; 61 J. P. 
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727, where it was unsuccessfully sought to 
disqualify a justice, being a practising 
Solicitor and a member of the Incorporated 
Law Society, who adjudicated upon a 
prosecution by that Society for falsely 
pretending to be a Solicitor. In another 
case, R. v. Huggins; Ex Parte Clancy 
[1845] 1 Q. B. 563; 59 J. P. 104, where 
the interests of a privileged body were 
concerned, the Court was able to discern 
ground for a real suspicion of bias. The 
adjudicating justice against whom the ob- 
jections were raised belonged to a small 
class of qualified pilots, to protect whose 
privileges a prosecution of an unqualified 
pilot was instituted. The justice were 
ordered to show cause why the conviction 
should not be quashed, Wills, J., remark- 
ing that it was much more in the general 
interest of justice that the area of objec- 
tions of this kind should be enlarged than 
that it should be restricted. 

A few illustrations may be given to show 
what decree of association with the pro- 
secution has been held to constitute the 
justice in fact the prosecutor and so to 
disqualify him. In R. v. Allan (1864), 4 
B. & S. 915 (reported sub nom R. v. Hody- 
son (1864) 28 J. P. 484), a conviction was 
quashed under the following circumstances. 
Tne defendant was prosecuted by an 
official of a Salmon Fisheries, Association 
for an offence under the now repealed 
Salmon Fisheries Act, 1861 (24 & 25 Vict. 
c. 109). All the convicting justices were 
members of the Association, one of them 
was also a riparian owner having a right 
of fishery and another was a committee mem- 
ber who was present at a meeting at which 
a resolution was passed authorising the 
proceedings. Cockburn, J., held that they 
were essentially prosecutors, being mem- 
bers of an Association, the aggregate of 
which were the prosecutors. In 1865, an 
amending Salmon Fishery Act (28 & 29 
Vict. c. 121) (since repealed) was passed, 
section 61 of which provided that no justice 
was disqualified from hearing any case 
arising under the Salmon Fishery Acts, 
1861 and 1865, by reason of his being a 
conservator or a member of a board of 
conservators or a subscriber to any society 
for the protection of salman or trout, but 
a justice was prohibited from bearing any 
case in respect of an offence committed 
on his own: land. It was decided in R. 
v. Henley, [1862] 1 Q. B. 504, that these 
provisions did not protect from disquali- 
fication a justice who was a member of 
the board of conservators present at a 
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board meeting and voting in favour on a 
resolution for the prosecution of ihe de- 
fendant. The corresponding provisions are 
now contained in section 76 of the Salmon 
and Freshwater Fisheries Act, 1923 (13 
& 14 Geo. 5, c. 16), which, however, res- 
tores the disqualification if the justice is 
the owner or occupier of the fishery con- 
cerned in the prosecution. In R. v. 
Spedding (1885), 2 T. L.R. 163: 49 J. P. 
804, another prosecution under the Salmon 
Fishery Acts, the justjce against whom 
the objection was made had been ap- 
pointed by the board of conservators one 
of a committee to enquire into and report 
on the mining pollutions from the pre- 
mises in question. He was not, however, 
a member of the board which passed the 
resolution to prosecute. It was held that 
as he had taken an active part in the 
proceedings and was a riparian owner, 
he was in substance the prosecutor. 

R. v, Lee (1882), 9 Q. B. D. 394, is 
another case illustrative of the principle 
that statutory authority to act, but for 
which the justice might be disqualified, 
does not go so far as to enable the 
justice to act as both prosecutor and 
Judge. In this case, the justice who was 
held to be disqualified was a member 
of a sanitary committee present at a 
meeting at which a. resolution was passed 
to prosecute an offence under the Public 
Health Act, 1875 (38 & 39 Vict. c. 55). 
Section 258 of that Act, which section is 
still in force, provides that no justice is 
incapable of acting in cases arising under 
the Act by reason of his being a mem- 
ber of a local authority, or of his being 
as one of several ratepayers, or as one of 
any other class of persons liable in common 
with the others to contribute to,or to be 
benefited by any rate or fund, out of 
which any expenses incurred by such 
authority are under the Act to be de- 
frayed. A decision of similar effect had 
been given in the earlier case of R. v 
Milledge (1879), 4 Q. B.D. 332. 

Where the justice's interest which it is 
sought to identify with the prosecution is 
so remote, if it exists at all, that bias 
cannot reasonably be suspected, there is 
no disqualification. So, members of a town 
Council who had made an order under 
the Dogs Act, 1871 (34 & 35 Vict. c. 56), 
and sat to hear a complaint of non-ob- 
servance of the order were not disquali- 
fied (R.v. Huntingdon Justices (1879), 4 
Q. B. D. 522), nor was a justice who was 
a member of a watch committee who had 
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given instructions to report certain offences - 
to the town clerk who hada discretion to 
prosecute or not (Ex parte Pettitmangin 
(1864), 28 J. P. 87). 

The common law rule that no one can 
be both prosecutor and judge applies to 
the determination of all judicial bodies, 
but justices when exercising certain of 
their functions act administratively and 
not as a judicial body. In’ the well-known 
case of Boulter v. Kent Justices, [1897] 
A. C. 556, it was decided ‘by the House 
of Lords that justices at a licensing meet- 
ing are not a Court of summary juris- 
diction, Lord Herschell pointing out that 
in such proceedings there is “no lis, ‘no 
controversy inter partes” (ibid., page 569). 
This judgment afforded the solution to the 
question raised in It. v. Farnham Justices 
[1902], 2 K. B. 363 C. A., whether justices 
who had objected to the renewal of lic- 
ences could afterwards sit to determine 
which licences should be refused. Shortly, 
the facts in this case were that the 
attention of the licensing justices having 
been called to the number of licensed 
houses in their district, they appointed a 
committee of investigation. The commit- 
tee recommended that objection should be 
made to all applications for renewal. At 
the next general annual licensing meeting, 
the chairman, on behalf of the justices, 
objected to the renewal of all the licences, 
with the intention of giving each of the 
licensees an opportunity of making out 
his case for renewal. At the adjourned 
meeting, objection was taken to the jus- - 
tices who had taken any part in the 
previous proceedings sitting to adjudicate 
on the applications for renewal. The ob- 
jection was overruled, and in the end 
licences were refused in nine cases. On 
appeal to the Court of Appeal, Collins, 
M. R, held that justices, in dealing with 
licences, are not a judicial body but are 
deliberately appointed because of their 
local knowledge. Accordingly, the stand- 
ard to be applied in considering the ques- 
tion of bias must be one which admits 
the right of the justices to be at one and 
the same time objectors and judges, in 
the sense in which they are judges in 
such matters. These two capacities, he 
held, are not incompatible in the sense 
in which in the cases of Leeson v, General 
Council of Medical Education and Regis- 
tration and Allinson v. General Council 
of Medical Education and Registration 
(supra), they were assumed to be incom- 


patible, because in making the objection 
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they do not in ary sense become parties 
to the litigation. i | 
There is, however, a great distinction 
between proceedings before a licensing 
meeting and those before the justices as 
confirming or compensation au- 
thority. In R. v. Sunderland Justices, 
[1901) 2 K. B. 357 ©. A Smith, 
M. Rọ, pointed out that in section 43 of the 
Licensing Act, 1872 (re-enacted in section 13 
of the Licensing (Consolidation) Act, 1910, 
(10 Edw. 7 and 1 Geo. 5, c. 24), the legis- 
lature expressly treats the proceedings 
before the confirming authority as being 
in the nature of a litigation between 
parties, and provides that costs as of a 
litigation may be awarded to the success- 
ful party. Likewise, the justices when 
sitting as the compensation authority, 
though not a court of law, are perform- 
ing a judicial act (Colchester Brewing 
Co., Lid. v. Tendring Licensing Justices 
[1916] 2 K. B. 126), with a duty of pro- 
nouncing a decisicn vitally affecting the 
interests of the persons appearing before 
them. Consequently, the authority given 
by section 2 of the Licensing (Consolida- 
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tion) Act, 1910 (10 Edw.7 and 1 Geo., 5, c. 
24), to borough justices to sit in the dual 
capacity of licensing justices (as members 
of the borough licensing committee) and 
members of the compensation authority 
(which in the case of a county borough 
consists of the whole body of borough 
justices) does not go so far as to sanction 
the conduct of a justice who actively 
opposes the renewal of a licence and then 
proceeds to’ adjudicate upon the very 
question of renewal when the matter is 
referred to the compensation authority 
Frome United Breweries Company, Limited 
v. Bath Justices, [1926] A. ©. 586). In 
this case, the justices who referred the 
question of renewal to the compensation 
authority resolved at a further meeting to 
instruct a solicitor to oppose the renewal 
on their behalf. Three of the justices 
who sat and voled as members of the 
compensation authority and who were 
parties to the resolution were held by the 
House of Lords, setting aside the orders 
of the Court of Appeal and 
Divisional Court, to be disqualified.—Jus- 
tice of the Peace; dated August 8, 1936. 


(To be concluded.) 





Extracts from Contemporaries. 


Refreshing The Jury. 

A deputation recently waited on the 
Minister of Justice in Sydney to protest 
against the supply of liquor to jurors 
who were locked up allnight, the ground 
of objection apparently being the notion 
that the result of such refreshment was 
to bemuse them. The mind is carried 
back to the days when jurors might have 
neither food nor drink to sustain them 


during their deliberations, co that at the: 


trial of Col. Lilburne under Cromwell 


they were refused a little sack, though: 


the sitting had lasted nine hours. Said 
the Judge: “I may not give you leave 
to have my conscience to err. You shall 
have light if you please, but sack you 


can have none.” There was a dawn of: 


liberality when -a learned Judge decided 
that water was not- food and that he 
would certainly not hold it to be drink, 
and. allowed a jury so much relief. 
Under Elizabeth there was a great outcry 
when some unfortunate jurors were found. 
in unlawful possession of figs and pippins. 
“The matter’ was moved to the court 
and the jurors were examined upon it 
upon..oath. And two of them did confess 


that they had eaten figs. Three others. 


said they had pippins, but did not eat | 


them. Those who had eaten were each 


of the | 


fined five pounds."—The Solicitors’ Journal. l 


Medical Obscurities. 
In a recent case in the King’s Bench 


Division, counsel quoted from a medical ' 


report: a reference to “contusions of both 
infra-orbital’ regions.” Questioned by 
Singleton, J., as to the interpretation of 
that seemingly obscure locality, he replied 
that the words simply meant cheek-bones, 
and the learned Judge expressed ‘the 
opinion that it would be 


E im a 


much better ' 


if medical reports were all put in phrases - 


which everybody could understand. Al- 


though a lawyer rebuking technicalities ` 


stands vulnerable and open to a 
quoque,” the medical profession vanishes 


“Hu 


into the mists’ of verbal obscurity far 


more frequently than the legal. I re- 
member Bow 


County Court failing to` 


recognise hand blisters under the name - 


of cheiropompholyx and another tribunal 
showing some irritation 
out that subluxation of the tempora- 
mandibular only meant partial dislocation 


when it turned - 


of -the..lower jaw.. Quite long ago. a` 


medical witness got into trouble with 
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Patteson, J., for describing a black eve 
under the name of “ecchymosis.” The 
Judge asked him whether he meant a 
black eye, and on being told “yes,” 
exclaimed: “Then why do you not say 
so, Sir ?”—The Solicitors’ Journal. 


Scientific Evidence. 

In a trial for alleged manslaughter, at 
the Central Criminal Court last week, which 
ended in acquittal, evidence was given of 
experiments carried out by the police 
authorities with the defendant's car. It 
was stated that the car was driven at forty 
miles an hour into collision with a sack 
of sand covered with a coat belonging to 
the deceased and it was found that scratches 
on the mudguard were similar to those on 
the other mudguard, which the police alleged 
had been damaged in the fatal accident. 

Counsel for the defence questioned the 
right of the police to conduct such ex- 
periments without the defendant's consent. 
The learned judge’s comment was, “Is all 
this scientific evidence really a matter on 
which the jury can decide the case ?” 

Scientific evidence is sometimes so clear 
and so convincing as to be conclusive. 
Chemistry, for example, can sometimes 
prove beyond all possible doubt that a 
state of affairs could not exist in the given 
circumstances. If a blood stain on a man’s 
coat be proved to be other than human 
blood, the fact may be of supreme import- 
ance in a trial for murder where it is 
sought to use it as evidence for the pro- 
secution. If an analyst proves that ink 
used upon a questioned document contains 
a dye not discovered till the nineteenth 
century, it would be accepted as con- 
clusive proof, that the document was not 
executed in the seventeenth or eighteenth 
century. But where experiments seek to 
prove similarities or to suggest what is 
likely to have happened in given circum- 
stances, a jury will probably not feel safe 
in acting upon it. 

As a distinguished criminal lawyer once 
said, “The more scientific your evidence 
is, the less likely » jury is to act upon 
it.’ That isthe disadvantage of scientific 
evidence, though it is becoming, in many 
branches, more and more exact and con- 
vincing:—Justice of the Peace, dated 
August 1, 1936. 


Babies for Abroad. f 

A daily paper alleges what it describes 
as a “traffic” in babies sent abroad to be 
adopted, and states that official action is 
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likely to be taken to put a check upon it. 

As the country principally concerned 
seems to be Holland, it can hardly be 
imagined that there is any grave evil of 
ill-usage or exploitation. Children are as 
likely to be well treated in Holland as in 
England. The trouble, it appears, is that 
Holland is one of the countries in which 
there is no legal adoption. If this he so, 
there is, of course, some danger that a 
child might, through neglect or other cir- 
cumstances, be stranded in a country in 
which it had no rights as a national. 

It is quite unlikely that a court would 
make an adoption order in England in 
favour of foreign applicants who intended 
to take the child immediately abroad. The 
adoptions referred to are, no doubt, informal 
arrangements. 

It is said that most of the children are 
illegitimate. It seems odd that would-be 
adopters in Holland shculd wish to adopt 
illegitimate English children. Surely there 
must be enough children in like case in 
their own country:—dustice of the Peace. 


Motor Insurance. 

Just before the end of term the Court 
of Appeal reversed the decision of Mr. Jus- 
tice MacKinnon in Izzard v. Universal 
Insurance Co. (reported below [1936] 1 All. 
E. R. 738). It is an important decision, for 
the facts were such as may easily occur 
again. To put it quite shortly, the Road 
Traffic Act, 1930, compels those who use 
motor cars to cover certain risks and one 
of these is the risk of injury to those whom 
they carry “by reason of a contract of em- 
ployment.” The learned Judge below re- 
fused to read the words “with the insured” 
after the words quoted, and said he saw 
no reason todo so. The result, as he work- 
ed it out, was that if a motor transport 
owner carries workmen to work because 
of their employment by a building owner 
or building contractor, his policy must 
cover them—or else it does not comply with 
the Act. The Court of Appeal, though not 
unanimous, arrived at a different conclu- 
sion. They thought that the Act only 
referred to those who have a contract of 
employment with the carrier. It may be, 
of course, {hat such employees are not with- 
in the scope of the Workmen’s Compensar 
tion Act. If they are within it the 1930 
Act leaves them withoutfurther protection. 
On the whole this seems the most reason- 
able way of construing the nebulous pro- 
visionsof section 36 (1) (b) of that much 
contested measure.—The Law Journal. 
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THE MANAGING AGENCY SYSTEM 
(By N. K.) 
(Concluded from 164 Ind. Cas., Journal Section, page 36.) 


The Bill does not attempt any drastic 
legislation as might seriously hamper the 
working of a system which has rendered 
- great service to the country. The provi- 
sions are remedial, Let us now examine the 
. important clauses of the Bill to see how the 
new legislation will help to remedy the 
defects in the menaging agency system. 
In the nature of things it will be possible 
< only to examine the provisions of the Bill 
without taking into consideration the 
amendments which have already been pas- 
sed by the Assembly. . 

In the first place it has been provided 
that no managing agent shall, after the 
Commencement of the Amendment Act, 1936, 
be appointed to hold office for more than 
twenty years ata time. Likewise managing 
agents of a company appointed before the 
“commencement of the Act, shall cease to 
hold office on the expiry of 20 years from 
„the commencement of the Act provided that 
the termination of the office of the manag- 
ing agent by virtue of the provision shall 
not take effect until all moneys due from the 
company to the managing agent have been 
paid. There has been a lot of hue and 
-Cry raised by commercial bedies over this 
provision on the ground that in futare 
managing agents would not undertake the 
‘labours and responsibilities of their office 
as there would be no securityof tenure of 
office. But tho necessity of a provision like 
this will become obvious when it is realised 
that in some parts of India at any rate 
the tendency for the Agencies to be regard- 
ed as a family possession, handed down 
from father to son, has impaired the effi- 
ciency of management. In such circum- 
stances a fixed period of office will certainly 
be a wholesome check on the managing 
agents. Further, as the Bill does not pro- 
hibit ré-appointment of a managing agent, 
the objection cannot be taken seriously, 
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The Bill seeks to prevent a board of 
directors from being packed with the nomi- 
nees of the managing agents and to attain 
this end, it is proposed that not more than 
one-third of the total number of directors of 
aboard isto ba appointed by managing 
agents while a minimum of one-third of the 
total number has been reserved for elec- 
tion by share-holders. Again, under the 
existing lawa managing agency can be 
transferred without consulting share-holders. 
The Bill proposes to make such transfers 
subject to the approval, by an extra-ordi- 
nary resolution, of the share-holders. The 
share-holders are enabled to exercise a 
greater control by the proposal that the 
appointment of a managing agent, his re- 
moval and the variation of the terms of his 
contract, shall be invalid unless approved 
by the share-holders at a general meeting. 
The provisions as regards of removal of 
managing agants in certain special circum- 
stances are also very salutary. It has been 
Provided that a company may, by a 
resolution passed at a general meeting of 
which notice has been given to the manage 
ing agent, remove a managing agent if he 
is convicted of a non-bailable offence in 
Telation to the affairs of the company pus 
nishable under the Penal Code. = 

These provisions have been criticised as 
being unduly harsh towards managing 
agents, but it cannot be denied that in the 
past they have sometimes abused their 
powers by altering the contract without 
proper reference to the share-holders and 
the Bill only providesa safeguard against 
such abuses. PATS 

By far the most important provision in the 
Bill is with regard to the basis of remunera= 
tion of the managing agents. Section 87-0 
lays down that where a company incorpo- 
rated after the commencement of the 
Amendment Act appoints a managing 
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agent, the remuneration of the managing 
agent shall be “a sum based on a fixed 
percentage of the net annual profits of the 


company” with provision for a minimum’ 
payment in the case of absence of or in-. 


adequacy of profits together with an office 
~ allowance to .be defined in the agreement 
of management. Any stipulation for ad- 
ditional remuneration in any other form 
will not.be binding on the company unless 
- sanctioned by a special resolution of the 
company. At present the remuneration of 
managing agents is often. fixed. irrespec- 
tive of whether the company has made 
any profits or not. The proposed provyis- 
ions for remuneration will render such an 
: inequitable ‘arrangement ` impossible in 
. future. These provisions of the Bill have 
_ also been attacked by various commercial 
: bodies. Ithas been argued that on the 
question of what should be the remunera- 
: tion, the company should be its own. judge 
` and in the determination of this question the 
. company should not be hampered by res- 
. trictions imposed by, the Legislature. It has 
. even been suggested that the managing 
| agency system will die a natural death if 
. Managing agents find that their emoluments 
~are too-inadequate for their work and tke 
. risks undertaken. But’ a scrutiny of, the 
_ provisions is sufficient to convince them that 
their. apprehensions are unsound. What 
. the Bill seeks is only to make it difficult “for 
the unscrupulous managing agent to ap- 
; propriate to himself all ‘extras’. without the 
-consént of the company”. If the - share- 
‘holders want to give them additional re- 
-muneration, nothing prevents them from 
_ doing so. ; 
. The provisions .regarding loans to 
managing agents have been amended by 
.the Select Committee in a way similar to 
-their treatment of s. 86-D dealing with loans 
to directors. Section 86-D has been revis- 
-ed to forbid loans to any kind to a director 
and provision has been made for punish- 
:ment of a. breach of the section. Like- 
wise, in the matter of lcans io managing 
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agents, they are prohibited absolutely and 
a penal provision is also inserted. Simi- 
larly, no company which is ander the 
management of a managing agent is per- 
mitted to make any loan to or guarantee 
any loan made to a company under 
management of the same managing agent. 
Purchase of shares of one company by 
another company, both under the same 
managing agents, is also prohibited. 
These provisions are necessary because, in 
the past instances have not been rare 
where even financially sound concerns have 
come to grief by being tackedon to weaker 
concerns managed by the same managing 
agents and forced to give loans or to give 
guarantees to them. 

The most controversial and at the same 
time the most salutary provision in the Bill 


. is that restricting the management of more 


than one company by the same managing 
agent. It has been provided in s. 87-H 
that “a managing agent shall not on his.own 


_account engage in any business which is of 


the same nature as the business carried on 
by a company under his management”. 
This provision is essential in order to pre- 
vent wasteful competition between business 
concerns of the same nature and will pre- 
clude -the possibility of unscrupulous 
managing agents praying off one concern 
against another. . a 
Although these provisions cannot be’ said 


_to be exhaustive and it cannot be asserted 


that they will remove all.the defects in ‘the 
system, still it can be hoped that they will 
ultimately result in restricting the scope ‘of 
those activities of unscrupulous managing 


-agents which has brought abuse and cen- 


sure on the system as a whole. The ‘Bill 
certainly provides proper statutory safe- 
guards to protect the interests of share- 
holders and regulate the powers of the 
managing agents, and by these provisions 
it can be legitimately hoped that the com- 
mercial and industrial atmosphere of India 
will be purged of the abuses that have 
crept into it. 





BIAS. 
(Concluded from 164 Ind. Cas. Journal Section, page 39.) 


Although a justice may in no sense be 
the prosecutor, he may be so concerned 
‘in the result of the case that he is incap- 
able of giving a decision free from bias 
in favour of one of the parties. An objec- 
ticn on this ground is a challenge to the 
favour (R. v. Rand (1866), L.J. 10: B 


930, per Blackburn, Jọ, at page 232) 
The test whether ai, Kang 1 A. dis 
ualifying one is whether or not 1t 18 80 
Kan that there is a real likelihodd 
that the justice would havea bias (Rv. 
‘Rand (supra)). ‘Actual bais need not be 
proved, and it is a question of degree 
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whether the position of the person altack- 
ed is such as to give rise to a reasonable 
suspicion of bias in reasonable minds 
(R. v. London Justices; Ex parte South 
Metropolitan Gas Co. (1908), 72 J. P. 


37, per Farwell, L. J, at page 139). 
It is-to be observed that here, as in 
“prosecutor and judge” cases, the ques- 


tion -to be put to himself by a justice who 
doubts his position is, “would my acting 
be likely tò arouse suspicion of partiality 
in the minds of ordinary fair-minded 
people? ™ 
The rule that a justice who is biased 
or may be suspected of bias must not 
adjudicate has, as was pointed out by 
Viscount Cave, L.C., in Frome United 
` Breweries Company, Limited v. Bath Jus- 
tices (supra) (at page 590), been asserted 
not only in the case of courts of justice 
and other judicial tribunals, but in the 
case of authorities which, though in no 
sense to be called courts, have to act as 
judges of the rights of others. Instances of 
this are, a county council determining appli- 
cations for music and dancing licences (R. 
v. London County Council: Ex parte Àk- 
kersdyk; Ex parte Fermenia, [1892] 
1Q.B. 190; 56 J. P. 8); the General 
Medical Oouncil holding an inquiry under 
the Medical Act, 1858 (21 & 22 Vict. e. 
99), into the conduct of a registered medical 
practitioner (Lesson v. General Council of 
Medical Education and Registration ; Al- 
linson v. Same (supra); a branch of the 
British Medical Association considering a 
resolution for the expulsion of a member 
(Thompson v British Medical Association 
(New South Wales Branch), [1924] A. C. 
764); a local council deciding on an ap- 
plication for permission to develop on area 
where the Minister of Health had made 
an interim development order under sec- 
tion 4 of the Town Planning Act, 1995 
(15 Geo. 5, c. 16), (R. v. Hendon Rural 
District Council ; Ex parte Chorley, [1933] 
2 K. B. 696). 
It is not always a simple task for a 
justice to conjecture what may pass through 


the minds of other people if he adjudicates ° 


on a particular case, but the safe rule 
is not toact if he feels the smallest ap- 
prehension of a suspicion of bias being 
aroused. Careful consideration of the fol- 
lowing cases, and of the many others to 
be found in “Stone's Justices’ Manual,” 
may help a perplexed justice to decide 
the vital question, “Am I disqualified by 
interest or bias?” In R. v. Sunderland 
Justices (supra), certain justices, members 
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of a borough council, who had taken an 
active part in support of an agreement 
between the corporation and a brewery 
company, were held to be disqualified 
for acting in an application to the licens- 
ing committee on behalf of the brewery 
company. Under the agreement, the com- 
pany was to pay a sum of money to the 
corporation in the event of a licence be- 
ing granted and the corporation on their 
part agreed to close certain licensed pre- 
mises which they had purchased for the 
purposes of a street improvement. The 
tests of whether there was a real like- 
lihood of bias (R. v. Rand (supra), or 
whether the justices were ‘really sub- 
stantially interested (R. v. Meyer (1875), 
10. B. D. 173) were applied. In R. v. 
Halifax Justices; Ex parte Robinson 
(1912), 76 7. P. 233 C. A, the justice 
complained of was a secretary of a branch 
of the temperance society known as the 
Order of Rechabites who had, as a mem- 
ber of that society, undertaken to discoun- 
tenance the use, manufacture and sale of 
intoxicating liquors. He had sat as a mem- 
ber of the compensation authority which 
refused to renew alicence. Subsequently, 
he wrote to the press that “he would be 
nothing less than a traitor, con- 
sidering the position he held, if he had 
voted as had been represented,” i.e., for 
retaining the licence. The justice filed 
an affidavit that his reference to position 
meant his position as a magistrate, but 
this the court, by a majority, did not 
accept and a mandamus issued to the 
justices to hear and determine the applica- 
tion according to law. This case makes 
it clear that it is no disqualification for a 
magistrate who is a member of a temper- 
ance society to adjudicate upon temper- 
ance questions, provided, of course, that 
he does so with a mind free from pre- 
judice. A justice who is a member of a 
society which prosecutes, if he has no 
control over, or responsibility for any pro- 
secution by the society. is not disqualified 
(R. v. Deal (Mayor and Justices) (1881), 
46 J. P. 71; R. v. Burton (supra)). In 
a wife maintenance case, complaint was 
made that a justice who was a member 
of the same trade union as the hus- 
band ought to be regarded as an in- 
terested party, but the court held 
that it would be stretching the law to 
disqualify a magistrate in such a case 
where no trade dispute was involved 
(Stevens V. Stevens (1929), 93 J. P. 120). 
If is not enough to allege that the justice 
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has slrong views on the subject-matter in 
dispute (Hx parte Wilder (1902), 66 J. P. 
761; R. v. Sparks (1909), 73 J. P. 485) nor 
that he has in an affidavit filed in previcus 
civil proceediugs expressed a view dis- 
agreeing with the defendant’s contention 
(R. v. Alcock (1878), 42 J. P. 311). A 
justice who has no interest in the pro- 
ceedings is not precluded from acting be- 
cause he is likely to be called as a wit- 
ness, or has actually been subpoenaed 
(R. v. Tooke (1884), 48 J. P. 661; R. v. 
Farrant (1887), 20 Q. B. D. 58`, nevertheless 
itis desirable that he should make up 
his mind before the proceedings commence 
whether he will be a witness; he ought 
not io fluctuate between the judicial 
character and tke character of a witness 
(Mitchell v. Croydon Justices (1914), 78 
J. P. 385, per Avory, J., at page 367). 
Where the clerk to the justices has a 
professional interest in the preceedings, as 
for instance, where the clerk’s firm are 
concerned in civil proceedings arising out 
of the subject-matter in dispute (R. v. 
Sussex Justices, [1921] 1 K. B. 256), or 
have acted for one of the parties in the 
same subject-matter even though they 
have ceased to act when the case comes 
before the justices (R. v. Essex Justices; 
Ex parte Perkins, [1927] 2 K. B. 475), his 
sitting with the justices will result in their 
decision being quashed. 

Where the interest of the justices isa 
pecuniary one, the rule is simple; pecuniary 
interest, however small, disqualifies in all 
cases (R. v. Rand (supra)), save where there 
is express statutory authority to act. This 
is in sharp contrast with disqualification 
on the ground of bias, for in this case 
the interest, as already been shown, must 
be substantial. So, where a Lord Chancellor 
had an interest unknown to the defen- 
dants as a share-holder in the company 
concerned in a litigation in the High 
Court, the decree pronounced by him was 
held to be voidable, though not void 
(Dimes v. Grand Junction Canal (Pro- 
prietors), (supra) In Ex parte Steeple 
Morden Overseers (1855), 19 J. P. 292, 
and in R. v. Hammond (1863), 27 J. P. 
793, justices were disqualified by being 
shareholders of companies concerned in 
the proceedings. But to disqualify, such 
interest must not be a purely specula- 
tive chance, e.g, the possibility of the 
justice as a member of the prosecuting 
society being liable to contribute to the 
costs if awarded against the society and 
the -society were insolvent R. v. Burton 
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(supra). Nor will the justices be dis- . 
qualified where their interest is merely 
that of trustees (R.v. Middlesex Justices ; 

Ex parte Hendon Union Assessment Com- 

mittee (1908), 72 J. P. 251), which was a 

rating appeal by a tramway company to 

quarter sessions, the justices objected to 

being members of a county council, owners 

of the tramways, who had leased them to 

the company with a right to participate 

in the net revenue. 

The legislature has found it expedient, 
however, to clothe justices with authority 
to adjudicate in certain matters in which 
they would otherwise be incapable of 
acting by reason of a presumption of inter- 
est arising. The provisions of the Justices 
Jurisdiction Act, 1742 (16 Geo. 2, c. 18), 
have already been noticed. By the Justices 
of the Peace Act, 1857 (30 & 31 Vict. c. 115), 
section 2, a justice is not to be incapable 
of acting in or out of sessions by reason only 
of his being, as one of several ratepayers or 
as one of any other class of persons, liable 
in common. with the others to contribute to 
or be benefited by any fund to the account 
of which the penalty payable in respect . 
of such offence is directed to be carried, 
or of which it will form part, or to con- 
tribute to any rate or expenses in diminu- 
tion of which such penally will go. Some- 
what similar provisions of the Public 
Health Act, 1875 (38 & 39 Vict. c. 55), 
have been noted earlier in this article. 
Protection is also afforded by the Municipal 
Corporations Act, 1882 (45 & 46 Vict. c. 50), 
section 158 (2); the Gasworks Clauses 
Act, 1871 (34 & 35 Vict. c. 41), section 46, 
and the Public Health (London) Act, 1891 
(54 & 55 Vict. c. 76, section 122. It has 
already been pointed out, however, that 
the statutory authority does not protect 
where the justice goes so far as to make 
himself prosecutor in the case. 

The interest of a juslice may be waived 
by the parties in the proceedings and when. 
once waived cannot afterwards be raised 
(R. v. Cheltenham Commissioners (1841), 
10. B. 467; Wakefield Local Board of. 
Health v. West Riding and Grimsby Rail- 
way Company (1865; L. R. 1 Q. B. 84). 
The waiver may be by an actual request - 
to the interested justice to ast, or by a 
mere acquiescence in his acting (Ex parte 
Tlehester Parish (1861), 25 J. P. 56); but 
the interest must be fully disclosed (R. 
y. Cumberland Justices ; Hx parte Mildand 
Railway Co. (1888), 58 L. T. 491). For 
the waiver to be effective, too, the party 
concerned must be fully aware of his | 
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rights totake objection.and evidénce from 
which presumption of waiver arises is 
rebuttable by. proof that the party was 
prevented by surprise from taking the 
objection before the justices, either by 
reason of their improper conduct or neglect 
of the essentials of justice (R. (Harrington) 
v. Clare County Court Judge and County 
Justices, [1918] 2 I. R. 116). The party 
does not waive his right to take objection 
when, although he knows of the grounds 
for objection, he does not know he is 
entitled to object (R. v. Essex - Justices 
(supra). In the earlier case of R.v. Wil- 
liams; Ex parte Phillips, [1914] 1 K. B. 
608, it was laid down that a writ 
of certiorari will not issue unless an 
affidavit negatives knowledge on the part 
of the applicant when he was before the 
inferior court of the facts. on which he 
bases his objection. 

It remains to be pointed out that under a 
few statutes certain classes of justices are 
disqualified from acting and this prohibition 
may be absolute, as, for example, that of an 
officer of excise in proceedings under the 
Excise Acts (Excise Management Act, 1827 
(7 & 8 Geo. 4, c. 53), section 68), or, may be 
waived by the consent of both parties, as 
for instance in certain proceedings under 
the Coal Mines Act, 1911 (1 42 Geo.5, 
c. 50), section 103 (2). In R.v. Simpson 
(supra), where such consent had not been 
given, the High Court did not decide the 
point whether the effect of a person act- 
ing as. a member of the court when he 
is under a statutory disqualification is that 
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-Ooleridge, J., in 1855, “It is not enough 
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the court is not a court of competent 
jurisdiction ; but, as the justices: had dis- 
missed the information, certiorari to quash 
the proceedings was refused. 

A study of the cases on this subject ` 
makes it abundantly cleer that the High 
Court will insist not only that justice is 
done but that it is apparent to all that 
being done. The. words of 


that the administration of justice should 


-be pure, it ought to be beyond suspicion” 


(R. v. Surrey Justices (1855), 19 J. P. 
755), find an echo in the dicta of the 
judges of to-day, for as Lord Hewart, 
C. J.. said in R. v. Sussex Justices; Hx 
parte McCarthy (supra), “It is of fund- 
amental importance that justice should not 
only be done, but manifestly and un- 
doubtedly be seen (or “seem”, see R. v. 
Essex Justices; Hx parte Perkins (supra), 
per Avay, J., at page 488) to be done.” ' 
To. act or not to act—that question is. 
largely answered by the justice’s own 
doubts. If ke doubts, others will assuredly 
have their doubts too, and he will be 
exercising proper caution in leaving the 
adjudication to others. No justice can err 
who will observe the counsel of Lord Esher, 
M.R., “(justices) ought not to act in a 
matter where the circumstances are such 
that people—not necessarily reasonable 
people, but many people—would suspect 
them of being biased” (Eckersley v. Mersey 
Docks and Harbour Board, [1894] 2 Q. B. 
6670. A., at page 671) :—Justice of the 
Peace. 





DEFAMATION DEFINED. 


The difficulty of framing an exhaustive 
definition of defamation has long been re- 
cognised by Judges and text-book writers. 
As long ago as 1813, in the Report of the 


Select Committee of the House of Lords . 


appointed to consider the Law of Defama- 
tion and Libel, we find Lord Lyndhurst, 
L. C., saying: 

“I have never yet seen nor been able 
myself to hit upon, anything like a 
definition of Libel...which possessed 
those requisites of a definition,” name- 
ly, that of being “sufficiently precise 
so that it shall take in nothing except 
what was intended to be specified, but 
also sufficiently comprehensive to omit 
nothing which ought to be included.” 

“In Gatley's Libel and Slander, 2nd edi- 
tion, at p. 14, occurs this definition: 


“Any written or printed words which 
tend to lower a person in the estima- 
tion of right-thinking men, or cause 
him'to be shunned or avoided, or ex- 
pose him to hatred, contempt or ridi- 
cule, constitute a libel.” 


In the 7th edition of Fraser on Libel- 
and Slander, at p. 3, the definition written 
by the late Sir Hugh Fraser is: 

“A defamatory statement is a state- 


---=== ment concerning any person which ex- 


. poses him to hatred, ridicule or con- 
tempt or which causes him to be shunn- 
ed or avoided or which has a tendency 
to injure him in his office, profession 
or trade,” 

which the learned authors of the 7th edi- 
tion have annotated with the words: “There 
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is no satisfactory definition of a defamatory 
statement.” 


Mr. Spencer Bower, K. O., in his book on - 


Actionable Defamation; says: 


“Defamatory matter is matter which 


bears a meaning in relation to an exist- 
ing person, such that the natural ten- 
dency ofany publication thereof is to 
injure that person’s: réputation, or to 

' ‘diminish the willingness of others to 

associate with him...provided that re- 
putation is not deemed to include a re- 
putation acquired by reason or on ac- 
count of illegal or immoral acts, con- 
duct or practices, or of any skill or:pro- 
ficiency therein, or - a reputation 
amongst or with any community or 
class of persons whose standard of 
opinion the law dces not recognise.” 

It ig convenient to divide defamatory ex- 
pressions into two main categories, into one 
of which come expressions which injure or 
disparage a person’s reputation and into 
the other those which tend to cause a man 


{o-be shunned or avoided, such as theim- . 


putation that he suffers from some infec- 
tious disease or is icsane, an imputation 
which might arouse ~profound sympathy. 


Obviously a given expression might bein- . 


cluded in ‘both categories. 

‘The most recent definition of defamation, 
réferab'e to expressions in the first men- 
tioned category above, is that of Lord 
Atkin in: the case of Sim v. Stretch, de- 
cided in the House of Lordson July 22, 
([1986])2 All E. R. 1237). That case began 
with a claim for the enticement of a- do- 


mestic servant and for libel contained in a | 


telegram sent to the plaintiff. The case 
was heard by Talbot, J., and a common 
jury; who found for the plaintiff on both 
claims, awarding him 25%.. for the entice- 
ment and 2501. for the libel. There was 
no appeal on the claim for enticement. . 

The Court of Appeal, Slesser, L. J., dis- 
senting, dismissed thé appeal, holding that 
the words complained of ware, in their 
natural mieaning, capable of being defama- 
tory. The words were: 
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“Edith has: resumed her service with 

- us today. Please send her possessions 

and the money you borrowed, also her 
wages, to Old Barton. Sim.” 

The sting ofthe libel, it was urged for 
the plaintiff, lay in the words, “the money 
you borrowed” coupled with the fact that - 
the request to return it was sent by tele- -` 
gram. It was understood that the money 
was borrowed from Edith and not from 
Sim. An innuendo to the effect that- the 
words contained an imputation on the 
plaintiff's financial credit, was pleaded and 
argued. This innuendo appeared to Lord 
Atkin. to be fantastic and was rejected by 
the House of Lords. It is not proposed to 
discuss it here. On the question whether 
the words were capable in their ordinary 
signification of being defamatory, the House 
held that they were not so capable. 

Lord Atkin (p. 1240) said: 

“Judges and text-book writers alike 
have found difficulty in defining with 
precision the word defamatory. The 
conventional phrase exposing the plain- 
_ tiff to hatred, ridicule and contempt is 
probably too narrow. The question is 
complicated by having to consider the 
person, or class of persons, whose re- 
action to the publication was the test” 
of the wrongful character of the words 
used. I do not intend to ask your Lord- 
ships to lay down a formal definition, 
but after collecting the opinions of 
many authorities I propose in the pre- 
sent case the test: Would the words 

- tend to lower the plaintiff in the estima- 

_tion of right-thinking members of 

society generally ?” 

The above definition loses nothing of its 
force by being couched in-simple and non- 
technical language. Events will show whe- 
ther it will-be generally adopted, or extend 
no further than cases similar to Sim v.. 
Stretch. It is submitted that as a definition 
of defamation, of the type included in the 
first mentioned category above, it may well 
fulfil the requisites postulated by Lord 
Lyndhurst:—The Law Journal. ° 
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‘Nationality. 

A man is born a British subject if he 
is born in the King’s. territory and allegi- 
‘ance. An interesting point arose lately at 
` Bow Street as to whether a man born in 
Cairo in December, 1882, was within that 
‘ allegiance. Our Navy, bombarded Alexand- 
‘ria in July and quenched the Arab rising 
there. On ‘September 15, British troops, 
‘following up the brilliant: stroke at Tel-el- 
` Kebir, arrived -in Cairo and assumed 
- powers, or some powers, of de facto govern- 


“ment. Butthe Khedive was not deposed - 3 
- ibis, we deeply “regret it. 
“ partiality.of the justices-is one of the corner- 
- stones of our ‘temple of liberty.—The Law 


‘nor was the shadowy -suzerainty of the 
Sultan of:Turkey abolished. The question 
“before ‘the learned: Chief Magistrate was 
. whether in this state of facts a person‘born 


in Cairo: was born within British dominion ` 


and- allegiance. He decided that he was 


‘not and we-have no doubt, speaking with ` 


‘due respect, that he was correct. The-Eng- 
lish: forces went to Egypt in 1882 in the 
fulfilment of certain undertakings given to 

“the Khedivial Government. -France had 
us rather unwillingly to give them. But 
when the. time came to fulfil them-a-new 
government in Franee would. not jcin in 
fulfilling the joint promise. We were left 
“to-do the work alone—with consequences 

‘of great import for: subsequent. history. 

`The right view,. we think, must’ be ‘that 
in December, 1882, we were in Oairo “not” 
as conquerors but as, agents or inviteés cf 
the Khedivial governnient. Its sovereignty, 
though shattered and impaired, was not ex- 

‘tinguisded.—The Law Journal. 


The Police and costs. 

© The question whether the police should 
always have to pay costs. when a summons 
‘issued on their information is dismissed is 
one upon which differences of honest opin- 
‘lon may well exist. They have found 
reflection in recent Ictlers in the lay press. 
There isa general feeling that if the police 
‘bring amanor woman before the magis- 
trates on a criminal or quasi-criminal 
charge and cannot satisfy the Court that 
‘he is guilty,the defendant should have 
“his costs. It would be going too far, we think, 
to. say thatthis should be an invariable 
rule. “Yet, if itisnot, the justices must 
be left to: rather uncertain considerations 
as to whether the information wag’ laid 
‘upon substantial grounds or upon” reason: 
able grounds, or something of: that-kind, 


‘ liabilities—if we ma 
joined in them : indeed Gambetta had Jed ` 
‘passenger in her. husband's car 
~committed to Assizes on a charge of man- 


7 


On -ihe whole itseemsdiflicult.to improve 
upon the careful words.of ‘section 18 of the 
Summary . Jurisdiction - Act, 1848. These 
leave it to the discretion of the magistratés 


: to -make such an, order as to costs of a 
` successful defendant as they deem just. 


‘We hope that- those who allege that 


` magistrates generally are reluctant to do 


anything - which will “let down the police” 
overstate the case.- Our readers who 
practise in these Gourts no doubt can 
say, from their experience - whether, in 
particular cases, the allegation is true. If 
The absolute im- 


Journal, 


` Negligence on theRoad. oes 
While new- laws are deing made. for 
motorists the questions-of their duty-on the 


- road at common law ‘and their -eriminal 


y use that phrase—ate 
constantly before us. Recently a woman;'a 
"was 


slaughter, She did not know how to drive, 
had never driven and, according to her 
story, merely started the ignition i. pre- 
paration for her absent husband's return. 
“In some way whichit-is hard to explain 


‘the car spontaneously jumped to the pave« 


ment and a child was: killed- We must, 


of course, reserve -all-comment ‘till --tHe 


facts--are better known, and shall have to 
see whether hèr act can: be- brought 
' within the well-known definition of criminal 
negligence contained in R. v. Bateman 
(9i L. J. K. B. 791). On the other hand, à 
‘learned Judge at Leeds Assizes directed 
‘an acquittal in a case where an overtaker 
was driven out across the road by the 
‘overtaken car and killed a cyclist who was 
on his ‘correct’ side of the road. THe 
learned Judge thought the evidence: could 
not prove more than error of judgment. 
Tt was certainly a breach of the injunctions 
of the Highway Code as to overtaking.-The 
‘Law Journal. . : ome 


>f 


Motor Figures and Law. _ ity 
` Motor cars increase in number with am- 
azing‘ rapidity and there seems no reasoh 
why ‘the. increase should be arrested. Tha 
latest ‘figures show that. under the head of 
new vehicles: only, over 38,500 first regi 


ee 


is: 


trations were made in June last. This- 


is an increase of more than 20 per cent. on 
the preceding year. There is a slight fal- 
ling off in the number of new “hackney 
_vehicles,” a term which includes both the 
motor omnibus and the taximeter cab; 
but all the other classes have risen sharply. 
The last complete figures of the revenue 
from motor taxation which we have before 
‘us are for 1934, and show a gross total of 
over thirty-two millions. If to this we add 
what the motorists pay in indirect taxes by 
consumption of petrol, the figure would pro- 
bably be more than doubled. It will be 
interesting to see how far it is diminished 
by the remissions permitted by the Pin- 
-ance Act, 1936. The invalid carriage, 
which has paid a light-tax ever since 
1920, is to go scot-free; and the Chancel’or 
of the Exchequer has given remission also 
to “road construction vehicles,” which are 
. carefully defined, and 1o “farming imple- 
ments which are towed along roads by 
agricultural goods vehicles. These last will 
no longer be reckoned as liable to the 
trailer tax. The invalids and the farmers 
gain something: but we have no doubt as 
to the continued fruitfulness of this rich 
_ Source of revenue:—The Law Journal. 


Refugees In Europe. 

“The League of Nations has failed in the 
‘general ‘will to peace which was assumed 
as its basis, and for the present it is not 
carrying out its primary object. Equally 
is the Pact of Paris under a cloud. But 
it still has functions of an international 
character to perform, and Dr. Norman 
Bentwich, in an article in the current 
Contemporary Review, calls attention to one 
of these, the care of the refugees in Eu- 
rope. England, has no longer an open 
door for the objects of foreign persecu- 
tion. This, which was formerly an ac- 
_cepted and welcome duly, has been given 
up under the pressure of numbers and 


economic stress, but the problem of pro-. 


viding for refugees from the new tyran- 
nies has to be faced. The Covenant of 
the League did not, Dr. Bentwich says, 
prophetically contemplate the new interna- 
tional. complication, but its existence was 
evident when the Soviet revolution drove 
1,000,000 and more of Russians from their 
country. In 1921 the Red Cross Society 
and other philanthropic organisations called 
for the intervention of the League, and 
Jater. there were Greeks from Anatolia, and 
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„the censorship works well on 
` But itis also true that a certain number 
‘of films can be seen by children which are 





Armenians, for whom a new country ha 
to be found. More recently, in” 1933 the 
League was asked to take action on behalf 
of thousands of Jewish and other refugees 
from Germany. The position is singular, 
for it results from the unfortunate activi- 
ties of Governments which are, or should 
be, themselves members of the League, 
and so there is difficulty in entrusting the 
matter to an organisation which is part 
of the League. At first Dr. Nansen was 
High Commissioner for Refugees, but since 
his death in 1930 the Nansen International 
Office has been established as an autono- 
mous body, though attached to the League. 
But, as Dr. Bentwich shows, this does not 
meet the needs of the case, and an in- 
ternational authority is required to hold 
national Governments to their duty of 
providing for Stateless persons, and also 
to assist the philanthropic bodies to find 
homes for the ever-growing number of exiles; 
to be increased, it may be expected, by 
the position in Spain, whatever the result 
may be, which has arisen since Dr. Bent- 
wich wrote: —The Law Journal. 


Horrrific Films. 

It is a commonplace that ihe cinema 
provides wholesome amusement and pleas- 
ant education. for children. It is true that 
the whole. 


tolally unsuitable for theireyes. These are 
of the sensational, horrific type, and many 
of us have known of children upon whom 
they have had a terrifying effect, producing 
nightmare and nervousness. i 

Wise parents try to regulate the amuse- 
ments of their children, but this is not 
always so easy as it sounds, and the autho- 
rities can help. We notice that the Board 
of Film Censors is said to have abandon- 


“ed the classification “horrific,” which, in 


deference to outside opinion, it had adopted. 
On the other hand, several local authori- 
ties have recently themselves placed films 
in the horror class. ‘This, at least, gives 
due warning, to thosə parents who will 
heed, that the films in question are un- 
suitable for younger children and for older 
children who may be highly strung and sen- 
sitive. 

Thatis probably as far as intervention 
can be expected togo; but we should 
really like to see horrific films prohibited 
so far as exhibition to children is concerned. 
—Justice of the Peace. 
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DR. JOHNSON ee THE LAW - 


J.—His DESIRE To BE ADVOCATE. 


‘Had Samuel Johnson become a lawyer — 
- the want of a degree just saved him from 
that career — Doctors” Ccmmons would, in- 
‘deed, have been the richer; he might ulti- 
mately have been even a judge of the High 
Court of Admiralty and have equalled Wil- 
liam Scott (afterwards Lord Stowell). Bat 
how much the poorer would English litera- 
ture have been! A great judge was lost to 
the law; a giant arose who still bestrides 
thə world of universal letters. 

He was about thirty, and had already 
written London, a Satire, and other poetical 
pieces. But, at this time, he preferred “a 
sure though moderate income for his life” 
to “the hardship of writing for bread.” Ac- 
cordingly, he sought the office of a school- 


master, and was offered a school in Stafford- 


shire if he could but obtain the degree of 
Master of Arts. But Oxford was unwilling 


aid so was Dublin, despite the intercession’ 


of-Pope, and a friend of Swift. 


Johnson's next thought “io emancipate 
himself from the drudgery of authorship,” 


was nothing less than —the law ! 

In 1739, “accordingly, he applied to Dr. 
Adams (the Master of Pembroke), to consult 
‘Dr. Swalbroke of the Commons so as to see 
if he might practise there as an advocate 
without a doctor’s degree in civillaw. In 
Boswell’s words: “ ‘I am,’ said he, ‘a total 
stranger to these studies; but whatever is a 
profession, and maintains numbers, must 
be within the reach of common abilities and 
some degree of industry,” : (The Life, 
vol. 1, p. 76, Navarre Society, 1924). Yet, 
as we ‘shall see from the many conversations 
in his later years with Boswell upon the 
law, and from his’ observation’ of the law- 
yers of his own days, he later realised 
acutely that neither “common ability” nor 
“industry” would suffice to storm the citadel 
of the law! 


Adams, adds Boswell, was pleased 
sane ‘Johnson's design, “being confident he 
would have attained to great eminence.’ 
But the want of a degree was “an insur- 
mountable bar.” Boswell thought that the 
man who could speak so eloquently in the 
matter of Wilkes’s election for Middlesex, 
and the unconstitutional taxation in Ame- 
rica “must have been a powerful advocate 
in any cause.” “And, indeed, I cannot 
conceive a man better qualified to make a 
distinguished figure as a lawyer; for he 
would | have brou, ght to his profession a rich 
store of various “knowledge, an uncommon 
acuteness, and a command of language, in 
which few couid have equalled and none 
have surpassed him.” Tae justness of this 
remark is supported by the frequent cita- 
tion in the courts to-day from the great 
Dictionary. Indeed, in a rating: appeal 
where the meaning of “contiguous” was in 
point, Lord Hewart based his decision upon 
the import of the term, as found in Johnson. 
If the “last word” on the meaning of words 
is to be found in Murray, the first mnst be 
s)ught in the shorter and more precise work 
of Johnson. Often, indeed, one is dazzled 
and overwhelmed. by the profuse and inor- 
dinate wealth of detail and citation in the 
closepacked paragraphs of the New English 
Dictionary.” To turn from this tothe cold 
precision of the father of dictionaries is like 
tasting again the freshness of a springtime 
breeze. If it bə, indeed, the faci that the 
whole learning of “Crown Paper” lies in the 
definition of terms, no safer and more com- 
panionable guide can ba found, even to- 
day, than the Dictionary of Dr. Johnson. 
Never a judge, he is still, ee the guide 
of judges. 


II.—On TIE Srupy OF T, in Law. 


_ Boswell’s Thesis in Civil Law, which he 
published on his admission as an advocate 
in Scotland, gave his hero the opportunity, 
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in a gratulatory letter written in 1776, of 
some general remarks on the study of the 
law. “The study of the law is what you 
may justly term it, copious and generous, 
and in adding your name to its professors, 
you have done exactly what I always 
wished when I wished you best. I hope 
that you will continue to pursue it vigo- 
rously and constantly. You gain, at least, 
what is no small advantage, securily from 
those troub!esome and wearisome discon- 
tents which are always obtruding them- 
selves upon a mird vacant, unemployed, and 
undetermined”: (‘The Life, vol. » P. 347). 
Sed quoere.. He thus commends, a “vigor- 
ous -and constant” study of the law -advice 
which the student of law, indeed, pursues 
to the letter—until the days of his ex- 
amination are over. Study then rapidly 
declines; its constancy becomes casual and 
rooted in inconstancy; desultory reference 
soon replaces that whilom vigour of regular 
reading. 


111.—- On Sucouss at Tas Bar. 


The following year Boswell purposed to 
try his fortune in Westminster Hall. John- 
son’s observations are as sound and preg- 
nant to-day as they were in 1777: “You 
must not indulge too sanguine hopes, should 
you be called to our Bur"-(The Life, vol. 2, 
p. 413). Thus, from that day to this, has 
every man of the world addressed every as- 
pirant to speedy success at the Bar. But 
from that day to this, each person, in his 
` own eyes, has always been “a special case.” 
And perhaps it is as well, for, as Emerson 
once said, no man knows what he can do 
until he has done it. “I was told,” Johnson 
continued, “by a very sensible lawyer that 
there are a great many chances against any 
man's: success in the profession of the law; 
the candidates are so numerous, and those 
who get large practice so few.” Could the 
point be better put.? Yet the lists of those 
“who get large practice” are ever open ; 
only the brave can enter and the dough- 
tiest win the fight. “He said it was by no 
means true that aman of good parts and 
application is sure of having business, 
though he, indeed, allowed that if sucha man 
could but appear in a few causes his merit 
would be known, and he would get known; 
but that the great risk was, that aman 
might pass half a lifetime (sie) in the courts 
and never have an opportunity of showing 
his abilities.” Here is the old story of “the 
good case” that makes the man. But the 
man who rises to popularity upon the tide 
of the one good case—is he not, as a rule 


already well-known to his col, 
Temple, and has he not been 
albeit, by a smaller circle of pro... 
clienis and colleagues ? Base 
Yet true itis that the public judges an 
advocate by his fashionable cases. How often 
do we not hear a judge say, in answer to an 
application to postpone a tase on the ground 
that Mr. X., a “fashionable counsel,” is en- 
gaged in another court; are there no other 
counsel who are equally able and indus- 
trious? The absence of a leader in “an- 
other court” may give his junior the chance 
which he is seeking. It is trite knowledge 
how, early in their career, great leaders 
have doubted of their capacity and despaired 
of the future. Sometimes, even a Lord of 
Appeal did not win his spurs as an advo 
cate until ke had “taken silk.” ` 


IV.—On tur Way or TAE LAWYER. 


In 1784 Johnson and Boswell visited Ox~ 
ford, and the latter records their coversation: 
on the subject: of trying his fortune-at the 
English Bar. He asked Johnson’ whether 
“a very extensive acquaintance in London” 
valuable “to a man at large” might not 
prejudice a lawyer by preventing him from 
devoting sufficient attention to his work; 
“Johnson: Sir, you will attend to- business 
as business lays hold óf you. When not ac- 
tually employed you may see your friends as 
much as you do now. You may dine at a club: 
every day, and sup with one of the members 
every night; and you may be as much. at 
public places as one who has seen them all ; 
would wish to be” (The Life, vol. 3, p. 379). 
Apparently, he did not believe in exclusivé 
devotion to law by night as well as by day; 
render to the law that which was the law's 
and to life that which was of life. This is 
the way that has commended itself to the 
practising lawyer in all generations: social 
contacts are the means of professional ad- 
vancement. “But you must take case to 
attend constantly in Westminster Hall; both 
to mind your business, as it is almost all 
learnt there (for nobody reads now), and 
to show that you want to have business. 

One of the trst pieces of advice given to 
a pupil by his master in the law is this: 
Be seen in the courts in robes; solicitors 
will see you and so will your colleagues; 
who may require a case to be devilled or 
a note to be taken. The value of this ad- 
vice. can only be tested in the long view; 
no doubt there is much evidence of its value; 
although many may have found it-of no- 
material use. ne 

“Nobody reads now.” Johnson was speaks 








reed before 1776, when Black- 
elivered his Vinerian Lectures 
still a classic in the literature 
lish law. But in his day English 
was not read or taught at the older 
universities; there was, as yet, no -univer- 
sity in the metropolis or in the great pro- 
vincial centres. Legal education, in the 
modern sense; is not more than half a cen- 
tury old. 

_ Yet, despite this change in legal fashion. 
Johnson's advice is as true to-day as ever, 
How many practising barristers ever read 
through—to the end—a legal treatise or a 
book on the law? The practitioner is too 
busy, asa rule—roaming over the range of 
“a particular point of law’ in the text-books, 
in Halsbury , The Digest, and the cases—to 
have the time or the interest for “reading, 
generally. Even the “fortunate few” who 
have the zest and the time to delve into 
the researches of the writers—will they not 
admit, on being pressed, that the best 
school of procedure isin the courts? Law 
is in the making there, before one’s very 
eyes; the sharp thrust in debate: the think- 
ing aloud of the learned judge as well as 
of counsel on his feet; technical objections 
against the admissibility of evidence: the 
piercing shafts of humour or irony: the 
very form of procedure—all this escapes 
from the printed word and is not found in 
the books or the cases: “Fancies that broke 
through language and escaped.” 

Listen to the summonses at “New Pro- 
cedure”; how so much can be learnt in half 
an hour is matter, indeed, for marvel! An 
hour in the Court of Appeal is a legal dis- 
cipline; while a morning in the Commercial 
Courts shows the modern judge moulding 
the custom of modern merchants into the 
common law, True, it isin the Strand to- 
day—as in Westminster Hallin the time of 
Johnson—that it is “almost all learnt.” But 
“learning” is one thing, and “getting work” 
another. “And you must not be too often 
seen at public places, that competitors may 
not have it to say: ‘He is always at the 
Playhouse or at Ranelagh, and never to be 
found at his chambers,’ ” 

Observe. It is not that the luckless and 

‘briefless one isin fact always at the Play- 
house—cr its modern analogue. It may 
have chanced that just once or twice he has 
been seen at the play or the club when his 
fortunate colleagues were fighting forensic 
victories “over the way.” His cynical rivals 
oe with glee: “He is never at cham- 

ers. 


+ Once the work has come, however, he 
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must play his part and remember his “‘act." 
“And, sir, there must be akind of solem- 
nity in the manner of a professional man.” 
Although both the lay client and the in- 
structing solicitor like to receive warmth of 
understanding and sympathy from the coun- 
sel whom they have entrusted with “a case,” 
they must continue to feel, none the less, a 
kind of respect in the presence of their 
adviser from the “solemnity” in his manner. 

Boswell’s comment upon this advice was 
that “the profession" might think it “much 
too indulgent”; but some of those “who 
have risen high” have not thought it neces- 
sary “tosubmit to that long and painful 
course of study which a Plowden, a Coke, a 
Hale considered a requisite." The iron dis- 
cipline in the law by Hale must have laid 
the foundations of his posthumous authority 
which is as one of the few text-writers 
whose words are regarded of equal weight 
with the leading judgments in the common 
law. 

Mr. Langton, a friend of Boswell, showed 
him the account of a conversation which his 
grandfather had with “Lord Chief Justice 
Hale, in which that great man tells him 
‘that for two years after he came to the inn 
of court, he studied sixteen hours a day; 
however (his Lordship added), that by this 
intense application, he almost brought him- 
self to his grave, though he were of a very 
strong constitution, and often reduced him- 
self to eight hours; but that he would not 
advise anybody to so much; that he thought 
six hours a day, with attention and con- 
stancy, sufficient; that a man must use his 
body as he would use his horse, and his 
stomach; not tire him at once, but rise with 
an appetite.” 

There are still few who have experienced 
this rigour of a ‘‘sixteen-hour day” in study 
for ihe law: many have found eight hours 
to their capacity; and ‘for still more but six 
hours—or less - have been their daily por- 
tion, often, however, with more or less of 
“attention and constancy.” Yet Hale was 
right, for study of the law is but the foun- 
dation of the legal edifice which, as Johnson 
saw, is built of practice or at least of the 
study of practice in the courts. Moreover, 
how many are they who, overfed with the 
rich diet of excessive cram-books, throw, 
when they are “called,” all learning to the 
winds? Instead of “rising with an appetite,” 
they never taste such fool again. 


V.—ON TAE AOGUISITION OF CLIENTS. 


In the eighteenth century, as in the twen- 
tieth, the crucial problem for the lawyer wag 
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not how shall he learn tbe law, but, rather, 
how shell he acqnire clients and still more 
clients. Upon this problem, as upon others, 
Johnson's advice was neither puritenical 
nor materialistic, but, as might be expected, 
a sound combination of dignity and good 
sense. : 

Boswell had been talking with Johnson 
“of the great consequence which a man 
acquired by being employed in his profes- 
sion.” He opined that,it might not beim- 
proper in 9 lawyer “to solicit employment”; 
for if a parliamentary candidate may solicit 
votes, why should not a lawyer solicit work ? 
The analogy is not a very strong one. Bos- 
well instanced an anonymous countryman 
who had become famous, having, at the 
outset, asked an acquaintance “to get him 
employed in city causes.” Johnson: “Sir, 
itis wrong to stir up lawsuits; but when 
once it is certain that a lawsuit is to go on, 
there is nothing wrong in a lawyer's endea- 
vouring that he shall have the benefit rather 
than another” (vol. 2, pp. 233, 234). “En- 
deavouring that he shall have the benefit,” 
the words are intentionally wide, and cover 
the proverbial “multitude of sins.” The 
conclusion of the conversation elucidates 
their purport: “Boswell: You -would not 
solicit employment, sir, if you were a lawyer. 
Johnson: No, sir; but not because I should 
think it wrong, but because I should dis- 
dain it.” This was a good distinction which 
will be felt by men of just pride. He prc- 
ceeded: “However, I would not have a law- 
yer to be wanting in himself in using fair 
means. I would have him to inject a little 
hint now and then, to prevent his being 
overlooked:” 

According to Johnson, it is a matter first, 
of taste, and then, of degree. Some are 
too proud “to solicit.” Yet, even these, 
without descending to the vulgar arts of 
“touting” may still, with propriety, use “fair 
means” and “inject a little hint now and 
then.” To Johnson, as to the modern ex- 
ponents of the art of the advocate, the prac- 
tice of advocacy must remain, as 
it always was, not a business, nor a 
commercial pursuit—in the sense of the 
sale of goods or of labour for a profit. It is 
a liberal profession of which the immediate 
reward is not remuneration but a gratuity.” 
In many cases of a “scale fee” this is often 
the actual fact. 


VI.—Ow THE Eraics or Apvocaoy. 


The layman almost always, and the young 
lawyer not seldom, are troubled by the 
ethics of advocacy. “How can you defend 


a guilty man, or a man whor.., 

be guilty?” The question ho 

lips of the layman after ever'y 
cause celebre. The question, perhaps, 


always be with us; but the snswer is ew- 


at its side. 

Johnson's apology for the advccale has 
never been excelled either in substance or 
in style; its truth is not in danger of grow- 
ing old. Before coming to the passage, 16 
will be of interest to refer to a remark 
made upon Boswell reading an entry which 
he found in Archbishop Laud’s Diary : 
“1623. February J], Sunday. I stood by the 
most illustrious Prince Charles [afterwards 
Charles I.] at dinner. He was then very 
merry, and talked occasionally of many 
things with his attendants. -Among other 
things, hé said, that if he were necessitated 
to take any particular profession of life, he 
could not be a lawyer, adding his reason; 
‘T cannot,’ said he, ‘defend a bad nor yield. 
in a good cause, ' Vol. 1, p. 56.) | 

But Johnson would not admit this reason- 
ing. “Johnson: Sir, this is false reasoning; 
because every cause has a bad side, and 
aluwyer is not overcome though the cause 
which he has endeavoured to support be de- 
termined egainst him.” 

_ces pg now to the question of “defend- 
ing a guilty man,” the whole phrase begs 
the question. No man is guilty until Le has 
been found guilty, or, at least, by his plea 
has admitted his guilt. It is impossible; 
therefore, ex hypothesi, to defend: a “guilty 
man. Guilt is a complex ccncept of fact 
and. law-the considered judgment of a 
jury of twelve laymen after the direction 
of a trained judge. Even after such a pro- 
cess it may well be that this considered 
judgment is set aside by a higher court 
either because the judge was wrong cr þe- 
cause the jury’s verdict was against the 
weight of evidence. How, then, can an 
advocate know that a prisoner is “guilty”? 
Even if he kncws—or surmises—that the 
prisoner has done a criminal act, this is 
by no means the same thing as a verdict 
of “guilty”: the act may have been. part 
only of the crime, and, therefore, not a 
crime in law; or perhaps there is a good 
defence either in law or on the facts. And, 
finally, however impartial an advocate may 
be, how can he set himself up as judge in 
the cause in which he is advocate? “I 
asked him whether, as a moralist ke did not 
think that the practice of the law, in some 
degree, hurt the nice feeling of honesty 
(vol. p. 367). | 

The problem is as old as advocacy itself. 


1936 


Some of Cicero’s alleged “inconsistencies” 
may thus be accounted for. X, isa bril- 
liant, fashionable and successful criminal 
advocate of his day; in a subsequent capi- 
tal case the Crown decides toretain him, 
thus depriving the prisoner of the privilege 
of his advocacy. The prisoner is convicted. 
The public may feel that if the prisoner 
had .been defended by X, he would have 
been acquitted. Said Johnson in reply to 
Boswell’s question: “Why no, sir, if you 
act properly. You are not to deceive your 
clients with false representation of your opi- 
nion: you are not to tell lies to a judge.” 
One can, and must, say “all that is to be 
said”; one can, and must, put upon the 
facts. the construction most favourable to 
one’s own client. But that is not “to tell 
lies.” “Boswell: But what do you think of 
supporting a cause which you knowto be 
bad? Johnson: Sir, you do not know it 
to be good or bad till the judge deter- 
mines it.” This sentence is the crux of the 
matter; nowhere has the problem been ans- 
wered so tersely and with such finality. It 
is for the judge, not for the advocate, to 
decide.. At the best, an advocate, at the 
outset of his case, may be completely fami- 
liar with his client’s case alone, not with the 
case of the other side. Very often, even of 
his client's case he has not been made fully 
aware. The latter may well have over- 
looked or forgotten some facts which turn 
out to be decisive. “I have said th.t you 
are tostate facts fairly, so that your think- 
ing, or what you call knowing [a deadly 
thrust, this], a cause to be bad, must be 
from reasoning, must be from supposing 
your arguments to be weak and incon- 
clusive. But, sir, that is nct enough. An 
argument which does not convince yourself 
may convince the judge to whom you urge 
it: and if it does convince him, why then, 
sir, you are wrong, and he is right. It is 
his business to judge, and you are 
not to be confident in your own opinion 
that a cause is bad, but to say all you 
can for your client, and then hear the 
judge’s opinion.” 

shrewd and experienced judge—Mr. 
Justice Humphreys—was once heard to say, 
when, some years ago, at a banquet ofa 
Law Students: Society, he was advising the 
beginner at the Bar, words the gist of which 
was this: “Do not settle your cases. Your 
client wants your fight, not your settlement. 
A party would much sooner lose after a fight 
before a judge than settle without a fight 
for a sum which he may afterwards think 
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—or be persuaded by his friends to think 
—was inadequate.” The learned judge 
expressed the view that (ne of the causes 
of the slump in litigation then—and still 
—prevalent was the fashion of settlement. 

The learned judge—may we respectfully 
say so ?—was right. Only in the rarest of 
cases when the facts or the law, apparently, 
not in any doubt, or there is some other 
advantage to be gained, should counsel ad- 
vise a settlement. He isnot there io try 
the case inchambers beforehand. This is 
exactly Johnson's point: ‘Bosweli: But, 
sir, does not affecting a warmth when you 
have no warmth, and appearing to be clear- 
ly of one opinion when you are in reality 
of another opinion, does not such dissimu- 
Jation impair one’s honesty ? Is there not some 
danger. that a lawyer may put on the same 
mask in common life, in the intercourse with 
his friends ?" | 

Lord Justice Greer, when presiding at a 
certain moot, many years agoimpressed a 
princip'e which all who heard him then are 
not likely to forget. “Do not say,” he 
quietly advised, “I think,’ but say ‘I sub- 
mit.’ It is your submission that matter to 
the court, not your thoughts.” Thus, no 
question of “honesty” properly erises. An 
advocate places his client's case fairly be- 
fore the court: whether he agrees with it 
or not is irrelevant. A leader at the Bar 
who is Conservative in politics may quite 
consistently defend a Communist; while ad- 
vocates who are adaerenis of the Labour 
Party have often defended a Fascist. The 
private opinions of an advocate do not arise. 
A lawyer is not “patting on a mask” or 
pretending to opinions which he does not 
hold: he is simpiy tke mouthpiece of his 
client, saying what his client would say, did 
he but possess the knowledge, the experi- 
ence, the ability and the eloquence. 

Thus Johnson could make this decisive 
answer: “Why no, sir, Everyboly knows 
you are paid for affecting warmth for your 
client; and it is, therefore, properly no 
dissimulation: the moment vou come from 
the Bar you resume your usual behaviour. 
Sir, a man will no more carry the artifice of 
the Bar into the common intercourse of 
society than a man who is paid for tum- 
bling upon his hands will continue to tum- 
ble upon kis hands when he should walk 
on his feet.” Boswell never raised the sub- 
ject again. Nor, in the language of the 
pleader, need any o'her person:—The Law 
Times. 
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CROWN PROSECUTIONS—DUTY TO MAKE ALL EVIDENCE AVAILABLE. 


Itisa truism that in criminal proseca- 
tions it isthe duty of prosecuting counsel 
to put the evidence before the court with a 
single eye towards the doing of justice and 
not forthe purpose of securing a convic- 
tion, and though there have been‘cases in 
the past where Treasury counsel have 
been reproved for bearing too hardly on 
a prisoner, as in R. v. Beecham, [1921] 3 K. 
B. 464; 85 J. P. 276; 16 Cr. App. R. 26, 
the tradition of fairness is constantly 
observed. 

The duty of the prosecution was, in R. 
v. Harris [1927] K.- B. 587, at page 590, 
stated in very wide terms by the present 
Lord Chief Justice. The passage, which by 
no means met universal approval, occurs in 
this report of the case, but not in others, 
probably because it was a statement thrown 
out arguendo and not reproduced in the 
formal judgment of the Court of Criminal 
Appeal. Lord HWewart said, “In criminal 
cases the prosecution is bound to call all 
the material witnesses before the court, 
even though they give inconsistent accounts, 
in order that the whole of the facts may be 
before the jury.” 
| This dicium was very fully diszussed in 


R. v. Nicholson (1936), a case before Mr. | 


Justice Hawke at the Notts Summer Assizes. 
In that case the accused was charged 
with the incest with his daugher of eight 
years. A doctor made the usual medical 
examination, and gave evidence that ke 
found spermatozoa upon the girl's labia, 
upon her vest and upon the prisoner's shirt. 
He took material upon glass slides and 
examined them under the microscope. He 
did this merely to inform his own mind 
and to qualify him to give evidence. 
Having done so he took no special steps to 
preserve this circumstantial evidence, and 
no second picce of glass was put over 
the material lying upon the first. It is 
perhaps easy to be wise after the event, 
but it is clearly desirable that evidence of 
such a sort should, sofar as possible be 
preserved against the risk of accidental 
destruction. 
“The slides, for what they were 
worth, were submitted to further expert 
examination, with negative results. The 
witness who made this examination was 
not calledfor the Crown, but a copy of 
his report was handed by the prosecution 
to the defence, and, after an adjournment 
granted at the instanee of counsel for 
the defence, the witness was brought to 
the court of trial at the public expense. 


then ` 


Ib was contended by the defence thel he 
ought to be called by the prosecution. The 
prosecution put forward the view that they 
had done all that was necessary and proper 
in acquainting the defence with his report, 
and having him at the disposal of defend- 
ing counsel to call as a witness for the 
defence if that course commended itself 
to counsel; and the judge upheld this view. 
Few will be found to quarrel with it. 

By the courtesy of a correspondent we are 
able to give here Mr. Justice Hawke’s 
judgment upon the point. It followed upon 
considerable argument between counsel 
which it is unnecessary to reproduce here. 
Tt turned largely upon the dictum of the 
Lord Chief Justice quoted above. 

Mr. Justice Hawke said: “I am pressed 
to decide this point, and I propose todo 
so. It would appear that if the Lord Chief 
Justice had got the actual point in his 
mind, he has covered it, and he would be a 
bold man indeed who would disregard the 
result of any decision in which the Lord 
Chief Justice’s mind had been brought to 
the particular facts of the matter he was 
deciding. Here the position wes this. A 
witness was called who gave certain evi- 
dence about the medicil facts in ‘this 
case, a gentlemen qualified to give the 
information that ke was asked to give, and 
then the. prosecution, the Public Prcesecu- 
tor in this case, went to a further witness, 
and it is said, but of course, I do not 
know it yet I have been told, but I have 
not any evidence to support my knowledge 
yet it is said that that witness -will give 
evidence inconsistant with the opinion. 
expressed by the doctor who has been 
cailed. 1 have no doubt whatever that pro- 
secutions in this country have to be con- 
ducted nol as if they were a struggle be- 
tween parties equally armed and presum- 
ably intelligent. I think prosecutions in 
this country have to be conducted on the 
principles of absolute fairness, and. Iam 
not for a moment supposing that the prezent 
Public Prosecutor, or any other Public 
Prosecutor, would desire to keep back 
matters which assisted a prisoner, 
and if any such course was taken at any 
time I am surethat any judge on the bench 
would take a very strong view about it. 
That is not what has happened. As the 
evidence stands at present, ithe doctor 
took certain material to examine under the 
miscroscope. He didit,as ke told us, in 
a rough and ready way. He merely wanted 


-to make up his own mind or to form his 


ii 
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own opinion, and he, therefore, took slides 
and examined them under the microsccpe, 
and kept them without any cover. I under- 


stand his slides are simply something put 
on a piece of glass with nothing put. on 


.top of it to protect it. The result is that 


anything may happen to that slide, and 
I am now assuming for the sake of argu- 
ment that the professor whose name has 
been mentioned may have, got this glass 
ata time when the material that the doctor 
had seen had been removed from it. If that 
is so, there is no inconsistency between his 
evidence and that of the docior, presuming 
that he is coming here to say thathe suw 


‘one of those little ‘entities, spermatozoa, 


But it was only right that the defence should 
know these facts, and I am given to under- 
stand that they were told, and, indeéd, 
at some previous town in the course of 
this circuit, whether at Leicester or Lincoln, 
Ido not know, I was asked to postpone this 
case, because it was thought that the de- 
fence thought that they ought to get hold 
of this witness whose proof had been given 
to them...Now am I to force the prosecu- 
tion to call him ? There is one further fact 
which I ought to add. 

“The prosecution not only supplied the 
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defence with allthis information, but they 
have at the cost of the taxpayer brought 
that witness here. I do not propose to 
force the prosecution to call him. I think 
that the people in charge of prosecutions 
must to some extent ‘exercise their own 
discretion as to whom they should call, and 
I think that the true limit to itis that they 
may use their discretion, but that they 
must give the defence the whole of the 
information they have gotin their hands 
in case the defence should desire to use 
it, and sothat no unfairness should be 
visited upon a defendant. Under those 
circumstances, I do not propise to insist 
upon the prosecution calling this witness,” - 

Ifand when the point comes Up again 
for discussion it will probably be agreed 
that’ the lucid and reasonable view ex- 
pressed by Mr. Justice Hawke sets forth 
the true principle forits decision. It is 
eminently proper that the prosecution should 
conduct their case according to their 
own view of how itshould be presented. It 
is eminently fairthat they should make 
the defence awure of any evidence they do 
not decide to'pu: before the coutt.—d ustics 
of the Peace. 


—_— 


Extracts from Contemporaries.. 


Law as.a Science. ; 
At the Congress of the Universities of 
the British Empire held at Cambridge, 
Lord Macmillan, opening on Wednesday 
of last week, the discussion on “Provisions 
in Great Britain: for post-graduate 
Studies for British and overseas students,” 
put forward astrong plea for the estab- 
lishment in this country of an institute for 
advanced studies in the law. In Scotland they 
ave a society-—the Stair Society—formed 
with this object, the inaugural meeting 
of- which was presided over by Lord 
Macmillan in November 1934 and his Lord- 
ship’s partin the establishment of which 
was referred to in these columns in our. 
issue of the 2nd June of the same year, 
Now, it seems, a committee is making a 
preliminary investigation in Scotland, and 
the Carnegie Trust for the Universities 
of Scotland, for the first time recognising 
that law is a subject worthy of the scholar, 
has founded a Fellowship in Law, and 
they have the first Carnegie Fellow of 
Law in the Scottish Universities. The 
Lord Chanceller (Lord Hailsham) had, 
Lord Macmillan stated, written him that 


the object now in view had his lively 
sympathy, and that he hoped to take up 
the subject after the Long Vacation. lf 
there was one thing we now realised 
more than another it was the full- value 
of law and order. It was all very well 
for people to deride lawyers, but it had 
been the law that had preserved for us 
our freedom. Tne subject of law well 
deserved post-graduate study, for, when 
rightly regarded, it was the great study 
of the relations of human beings in an 
organised society.—The Law Times, dated 
July 25, 1936. 


The Influence of the Moon. < 

Offenders frequently excuse themselves 
on the ground that they were under the 
influence of drink, but it is something new 
to us to read of a plea of being under the 
influence of ‘the moon. eh 

According to the Duily Mail, a solicitor at 
Radcliffe, last week, defeuding a man 
charged with a small theft said that when 
the moon was full the man lost self-control 
and performed strange deeds, The night 
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before the alleged offence the moon had 
been full. 

The defendant was discharged on ihe 
money being refunded, and it is not clear 
whether he was found guilty or not. 

That the moon influences the behaviour 
of some people is, perhaps, true. Those 
who have had experience of lunatics some- 
times testify quite seriously to this effect. 
The very word lunatic, of course, is sug- 
gestive. But to put forward loss of self- 
control due to the moon’s influence, as a 
legal defence, is rather like pleading 
one kind of irresistible impulse, and the 
courts will not entertain such a defence 
unless it amounts to insanity. 

If there be people thus adversly affected 
by the moon they may properly plead it, if 
they can manage to prove it by way of mitig- 
ation. Some people are upset by thunder- 
storms, others by great heat, others have va- 
rous peculiarities which may make it hard for 
them to resist temptation. But weall have 
our difficulties and must do our best to con- 
tend with them even if they include the sun, 
moon or stars--for, no doubt, many offenders 
would like to ascribe their offences to an 
un'ucky star.—Justice of the Peace, dated 
Augast 22, 1936. 


Quantum Meruit. 

Craven Ellis v: Canons, Lid. ([1936] 2 
All. E. R. 1086) arrives to occupy the 
vacant place of a leading authority on 
quantum meruit. Ever since the case of 
Re Allison Johnston & Co., Lid., ex parte 
Birkenshow (1904, 2 K. B. 327), counsel 
have been afraid to rely on quantum merutt 
in any case where an express Contract 
appears to exist. It has generally been 
held that the existence of what purports 
to bea contract makes the inference of a 
quantum meruit relationships impossible to 
draw. That isthe apparent effect of what 
Kennedy, L. J., said in ex parte Birkenshow 
(supra), and the doctrine has been applied 
to instances where the purported contract 
was void, voidable, illegal or a nullity for 
vagueness. But now the Court of Appeal 
makes it clear that this reasoning is 
wrong. Quantum meruit is not the implica- 
tion of a contract. Rather it belongs to 
that shadow-land of quasi-contract, peo- 
pled by money had and received, work done, 
goods delivered and all those ghosts of 


JOURNAL 


164İC 


the’ Common Law that survive from the 
days of assumpsit. Quantum meruit (as ™ 
it now appears) isnot grounded. on any 
inference at all unless that term be ap- 
plied inthe expression “legal inference” 
or “inference of law’—which merely refer 
to the emergence of legal relationship 
whenever certain facts obtain. What the 
Court of Appeal does not explain is the 
principle on which the existence of an 
express contract would be held to interfere: 
with quantum mervit. Semble, the exist- 
ence of a cont.act broken by the plaintiff 
constitutes sufficient answer to meet a 
plea, and any contract render:d inonera- 
tive by the fault of the plainf:s would 
surely weigh against him. We venture 
to suggest that the fault of the plaintiff 
himself isthe real reason behind those 
cases in which a contract expressed has 
been held to defeat quantum meruit.— 
The Law Journal, -4 


Dangerous Loitering. 

Comedians have sometimes raised a laugh 
by owning to convictions for dangercus 
loitering; but, like the Borstal tie joke, it 
has a foundation in fact. 

Unimaginative motorists canstanily stop 
their cars in positions whereby other traffic, 
awheel or on foot, is endangered. One can 
observe this most of all where holiday 
motorists abound. The offence is com- 
monest away from towns, where policemen 
are unlikely to see it; and so there 
are very few prosecutions. 

Here isa typical example: Ata beauly 
spot where four or five roads converge, there 
is ample accommodation for cars to be drawn 
off the road, so that occupants may alight, 
walk about, and enjoy the scenery. Yet 
many a lazy driver, with no road sense, 
stops just round one of the corners on a road 
with bends in it, and only just wide enough 
for two lines of traffic. He provides all the 
elements of potential danger to other drivers 
coming upon him unexpectedly, and to foot 
passengers crossing the road. 

Ib would be worth while, we think for 
mobile police to pay attention to well-known 
spots were this kind of thoughtlessness is 
happening daily. We do notsuggest a cam- 
paingn of prosecution, but certainly there 
should be warnings.—Justice of the Peace. 
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ON INDICTMENTS. 


~: Since the passing of the Indictments Act, 
1915, Lu “3h of the ancient learning relating 
to indictments has been lost. At common 
Jaw, . when drafting an indictment, it was 
_ necessary to use the proper technical “words 
of art,” which were regarded as essential to 
the definition of the crime, and to set out 


with certainty all tue facts, circumstances,” 


and intent constituting the offence, and 
directly to charge the accused with having 
committed it. Thus, in R. v. Saxfield (2 
Lord Raym. 1094), a judgment of conviction 
on a woman for being a common scold was 
reversed, because she had been referred to 
in’ the indictment as rixa instead of 
rixatrix. The judges of those days, being 
good Latinists, quickly pointed out that 
by the use of the word rira the woman had 
been charged with being an act of scolding 
pee was not an.offence known to the 
aw. ‘ i 
The changes which have been introduced 
by the Indictment Act, 1915, have tended to 
derogate from the importance. of the indict- 
ment. The wide power of amendment 
which is given to the court by section 5 of 
that Act discourages counsel from objecting 
to the form of the indictment. Indeed, more 
often that not defending counsel are not 
provided with a copy of the indictment by 
their instructing solicitors. But oceasionally 
disregard by the prosecution of the form of 
the indictment. provides a good ground of 
appeal, = 
In R. v. Pekham (1935. 154 L. T. Rep. 275; 
25 Cr. App. R. 125) it was expressly 
decided that it is the duty of counsel 
for the prosecution, “before Opening the 
case to the jury, to acquaint themselves 
with the contents of the indictment. “During 
the hearing of that appealthe Lord Chiet 
Justice remarked that when he was a young 
man at the Bar he was taught that the first 
thing to be done on receiving instructions 
ina oe matter was to study the indict- 
ment. : 
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- culars of offence were as follows: 


Tne present tendency to neglect indict- 
ments is manifested by a numberof recent 
decisions of the Court of Criminal Appeal. 
These decisions show first, that the ancient 
Tule against duplicity has not been supersed- 
ed by the Indictments Act, 1915; secondly, 
that the omission of important words from 
the indictment cannot always be remedied 
by the verdict; and thirdly, that an indict- 
ment must not be considered as merely 
a convenient method of securing that a series 
of transaction shall be investigated by the 
court. 

In the recent case of R. v. Robertson and 
another (1936, 25 Cr. App. R. 208), the Lord 
Chief Jusice condemned a form of indict- 
ment which has often been used in cases 
of false pretences. In this case the parti- 
“L.R. and 
J. R., on divers dates between the 14th day 
of June, 1935, and the 27th day of February, 
1936, at Brighton, in the county of Sussex, 
with intent to defraud, obtained from the 
Regency” House Private Hotel (Brighton) 
Limited, food to the value of £197 6s. 5d. by 
falsely pretending. ...” In his judgment: 
Lord Hewartsaid: “The indictment is not 
in proper form. It is elementary that a 
count in an indictment should not charge 
more than one offence. It is obvious, how- 
ever, that the first count in the indictment 
before us deals with scores, if not hundreds, 
of offences. ... It is difficult to understand 
why an indictment should be framed in that 
form. It is said thatthe object was to have 
all the material before the court, but that 
could have been achieved by charging the 
last of the offences and giving evidence of 
the others. It is to be hoped that this kind 
of indictment will disappear.” On the facts 
of the case it was decided that no injustice 
had been done to the appellants by reason 
of the duplicity. 
` But cases have occurred recently in which 
such a defect has been keld to be a proper 
ground for quashing the convicticn, Thus, 
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in R.v. Disney (1933, 149 L. T. Rep. 72; 24 
Cr. App. R. 49), the appellant at his trial 
was found guilty of an offence against section 
1 of the Night Poaching Ast, 1823.- The 
particulars ‘of offences alleged that: “A. D., 
on the 13th day'of December, in the year 
1932, in the county of L., by night unlaw- 
fully took or destroyed game or rabbits in 
(certain land), or was in the said land by 
night with a gun, net, or other instrument 
for the purpose of unlawfully taking or 
destroying game orrabbits.” Lord Hewart, 
in Lis judgment, pointed, out that ihe count 
alleged two offences in the alternative and 
that the verdict was entered on the indict- 
ment as “guilty of the first count.” In these 
circumstances it was -immpossible to say of 
what the appellant had‘been convicted. The 
conviction could not stand. 

The rule against duplicity has been -of 
assistance to motorists who have been con- 
victed on acount of an indictment which has 
charged them with committing “all the 
Various offences set out in section 11, sub- 
section (I), of the Road Traffic Act, 1930. It 
will be remembered that this section enacts 
that itis an offence for any person “to drive 
a motor vehicle on a road recklessly, or at 
a speed or ina manner which is dangerous 
to the public, having regard to all the circum- 
tances of the case, including the nature, 
condition and use of the road, and the 
amount of traffic: which is actually. at the 
time,-or which might reasonably be expected 
to be, on the road." In R.v. Wilmot (1933, 
149 L. T. Rep. 407; 24 Gr. App. R. 63) the 
Court of Criminal Appeal held, following 
the dicta of Mr. Justice Avory in R. v. The 
Surrey Justices ex parte Witherick (146 L. 
T. Rep. 164; (1932) 1 K. B. 450, at p. 452), 
that the prosecution must state specifically 
in the indictment the mannerin which it is 
alleged that the defendant committed an 
offence contrary to section 11, sub-section. 
(1), of the Road Traffic Act, 1930. Allegations 
in the alternative are bad for duplicity. 

But in addition to calling attention to the 
rule against duplicity, the Court of Criminal 
Appeal in the last year or two has also had 
occasion to remind practitioners that rule 4 
(5) made under the Indictments Act, 1915, 
whilst enacting that the particulars of 
offence “shall be set out in ordinary lan- 
guage, in which the use of technical terms 
shall not be necessary,” does not entitle the 
prosecution to make an allegation which on 
the face of it discloses no offence. In R. v. 
Hyde (1934, 24 Cr. App. R. 149) the appel- 
lant had been convicted on a count of an 
indictment which charged him with arson 
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of goods ina building, contrary to section 1 
of the Malicious Damage Act, 1851. The . 
particulars of offence alleged that: “O. H., 
on the 7th day of January, 1933, unlawfully 
and maliciously set fire to cerlain straw 
then being in a building, namely, 82, 
Union-Street, Dowlais,” and omitled to add 
the words “under such circumstances that 
if the building had been thereby set fire Lo, 
the offence would have amounted to felony, 

which occur in the statute. The particulars 
of offence, of course, disclosed no offence 
known to the law, for, if setting fire to straw 
in a building were indeed w crime, everyone 
who put some straw on his fire would be 
liable to conviction. The conviction was 

uashed. 

on R. v. Walker (1934, 24 Cr. App. R. 
117) the Court of Criminal Appeal even saw 


fit to criticise Form 6 ofthe Forms of 
Indictment in the Appendix to the Rules 


made under the Indictments Act. That 


‘form gives a precedent for an indictment 


alleging cruelty to a child contray to 
section 12 of the Ohildren Act, 1908 (now 
repealed bythe Children and Young Per- 
sons Act, 1933, and substantially re-enact- 
ed by section 1 thereof). This precedent 
omits the word “wilfully” which occurs 
in the statute in Walker's case (sup.) it 
was held that this omission was unjustili- 
able. on oe 
The failure of the prosecution to use the 
right words was of assistance also to the 
appellant in R. v. Quinter (1984, 25 Cr. App. . 
R, 32). The count of the indictment upon 
which he had been convicted read as follows: 
Statement of ` Offence—Accessory after the 
fact. Particulars of Offence—H. Q., know- 
ing that one J. D. had committed a felony, 
to wit, housebreaking and larcency, did 
receive, comfort, harbour or assist the said 
J.D.” After verdict the judge permitted 
the count to be amended. The words 
“housbreaking and larceny” were struck out 
andthe words “receiving stolen property 
substituted. The Court of Criminal Appeal 
pointed out that the indictment in its origi- 
nal form was bad, as the statement of 
offence omitted to specify the felony. The 
amendment made it worse, as the proper 
way of describing the alleged felony was 
“receiving stolen property well knowing it 
to have been stolen.” 

The most recent volume cf the 
Criminal Appeal Reports contains cne 
judgment, namely that of Lerd ‘Hewart in 
R. v. Carless and another (1934, 25 Or. App. 
R. 43), to which those responsible for dratt- 
ing indictments might well direct their 


' counts. 
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attention. In Carless’s case several defen- 
dants were charged together with various 
offences of obtaining money by false preten- 
ces and conspiracy to defraud. The 
indictment contained in all twenty-five 
Lord Hewart in his judgment said: 
‘This form of: indictment is not fair to the 
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accused, not fair to the jury, not fair to the 
judge....It is to be hoped that 
an indictment like this will never again 
be brought into this court.” Practitioners 
with experience of “long firm fraud” cases 
know how far this admonition has been 
heeded.—The Law Times. 


PATERNITY “WHICH OF TWO MEN IS THE FATHER ?” 


An unpleasant problem which occasionally 
arises in bastardy -cases is: which one of 
two or more possible fathers is actually the 
father of an illegitimate child. It is too 
commonly thought that if it can be shown 
that a woman is of loose character, any 
particular defendant is absolved, but this is 
actually only so if -the circumstances make 
it impossible to ascertain which of two or 
more men is the father, 

If there-is any uncertainty, clearly no 
adjudication of paternity can be made. 
This was very clearly laid down in the 
Scots case of Robertson v. Hutchison, [1935] 
S. L.T. 473. 

That case began with an action by an 
infant in the Sheriff Court of Forfar for 
a declaration that the defender was his 
father end for aliment. It was established 
beyond doubt ihat the defender and 
another man each had sexual intercourse 


upon the same evening with the infant's’ 


mother, at or about the time when he 
must have been begotten. No other act of 
intercourse was proved which could have 
resulted in the pregnancy. 

The action was dismissed by the Sheriff 
substitute; an appeal to the Sheriff failed 
and the infant appealed to the Court of 
Session. 

.It was contended that the 
by law, the prerogative of choosing 
between two paramours which was the 
father of her child, but the court held that 
that contention rested on a piece of ancient 
law which had been abrogated. Certainly, 
no such contention could bə raised in 
England. 

_ Lord Anderson said, “It has been establish- 
ed that either the defender or Milne is 
the father of the pursuer, but that, so far 
as physiology is concerned, it is impossible 
to determine which.” Lord Murray, “The 
pursuer may have bsen the fruit of either 
intercourse whica took place on the occasion 
referred to.” The Lord Justice Clerk, “Upon 


mother had, 


- tpe evidence the conclusion is unavoidable 


that on the same evening the woman had 
Intercourse, with Roth the defender and 


Milne. That being the position it is 
impossible to sty that paternity has been 
established.” 

The decision illustrates -the law as itis in 
both England and Scotland. But it lays 
down no hard and fast rule, and no hard 
and fast rule, in fact, exists in either coun- 
try. The Scots judges, indeed, took care 
to indicate the possible exceptions. 

Lord Anderson, in his judgment, cited 
Sinclair v. Rankin, [1921] S.O. 933; 58 
S. L. R. 624. A woman had sexual 
intercourse with a man on the 17th and — 
18th November, 1916. Between the Ist 
and 7th December she menstruated. She 
had sexual ‘intercourse with another man. 
on occasions between the 7th and l4th 
December. There was medical evidence 
that menstruation after conception was very 
uncommon, though not impossible. The 


court upheld a finding that the man 
who had the later connection was the > 
father. 


` Lord Anderson, commenting in Robertson 
v. Hutchison, supra, “In Sinclair v. Rankin, 
supra,the Lord Justice-Clerk is careful to lay 
down that it does not necessarily follow 
that, when there has been intercourse with 
two paramours at the date of conception, 
both will escape the consequences. He says: 
“The double connection is a relevant and 
material circumstance to which due material 
weight must be given, butit is not, in my 
opinion, in and by itself conclusive of the 
question.” There may be facts brought 
outin evidence, as there were in Sinclair 
v. Rankin, which enable the court to decide 
which of two possible fathers is in truth the 
father. I do not, therefore, suggest that a 
general rule belaid down that where there 
are several possible fathers the question of 
paternity cannot be decided.” | 

There might be very striking fasts - to 
enable the court correctly to determine 
paternity. as between two men. Suppose 
one man were white and other a negro or 
a Chinaman, and the white mother had a 
black child or one with markedly Mongolian 
characteristics, okviously the paternity 
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would not be that of the white man. 
_ Again, blood-tests might show that one of 


two defendanats could not. be the father, . 


but:that the other might be. If the other 
evidence established that it must be one of 
the two there would be no difficulty in 
determining which it was. We cannot com- 


mend the method adopted in a Swiss case. 


of a hundred years ago, noted in Taylor's 


“Medical Jurispi‘adence,”> of adjourning the. 


case to see which man the child will resemble 
when his features become marked. 
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The case will be a rare one where 3 gues-” 
tion of-this kind has to be. determined, 
but it is‘the rare case, suddenly sprung 
upon a .tribunal, which raises difficulties 
and `: gives opportunities of going wrong 
not possessed by a case having more 
usual characteristics. - For such an 
event the Seottish decisions ‘discussed 
absence . of 
English decided cases, be of great value, 
and -for this reason we ‘have brought them 
to our readers’ notice.Justice of the Peace. 


_ PROMISSORY NOTES IN BILL OF EXCHANGE FORM. 


The various waysin which the names 
in bills of exchange’ forms can be shuffled 
mostly depend for their legal consequences 
on the provisions of tke Bills of Exchange 
Act, 1882. These consequences are sometimes 
disastrcus-for innocent parties. “s 

A recent example of how.badly such a 
person can be bitten occurred in Haseldine 
v. “Winstanley ([1936] 1 All E.R. 137). in 
which one Morris drew two documents, one 
for 5001. and one for 1,0002. in bill of 
exchange form, but on neither document 
appeared the name ‘of an addressee or 
drawee. The defendant's signature as 
acceptor to these documents 
procured by fraud: Morris then delivered 
the documents to the plaintiff, who, in 
Morris’s presence, inserted the name and 
address of Morris as addressee. The plaintiff 


ultimately discountéd the bills for Morris- 


after. the bank had refused to discount them; 
but before discounting them the plaintiff 
struck out Morris’s name as addressee and 
inserted the defendant’s name and address 
in its place. ° 
Mr. Justice Horridge found that the 
documents asoriginally produced were not 
regular bills of exchange, because under 
section 6 (1) ofthe Bills of Exchange Act, 
1882. “the drawee must be named or 
otherwise indicated on a bill with reasona~ 
ble certainty.” . At the time they were 
sued on, however, they were good bills of 
exchange, because under section 20: “where 
asimple signature on a blank stamped- 
paper is delivered by the signer in order 
that it may be converted into a bill, it 
opérates as a prima facie authority to fill 
it up asa complete bill - for any amount 
the stamp willcover, using the signature 
for that of the drawer, or the acceptor or 
any indorser; and in like manner, when 
a billis wanting in any material particular, 
the holder of it has 4 prima facie autho- 


ri 


-he thinks fit.” 


was then: 


rity to fill up the omission in any way 
In his Lordship’s view the ` 
plaintiff put in the defendant's name as 
addressee with the approval of Morris as 
holder of the documents, and that made 
them good bills of exchange. 

His Lordship, however, further held, on 
the authority of Mason v. Lack (140 L. T. 
696) that if they were not good bills they 
were good promissory notes. The defen- 
dant did not deny they were good 
promissory notes, but said they were avoid- 
ed as against him by reason of section 64 (1} 
of the Act, which provides: “Where a bill 
of acceptance is materially altered without . 
the assent of all parties liable on the bill, | 
the bill is avoided except as against a 
party: who has himself made, authorised, 
or assented to the alteration.” His Lord- 
ship held that the alterations either turned 
them into good bills of exchange, or, if 
not, they did not at any rate affect the 
documents in any way as promissory notes, . 
Therefore, as the plaintiff was a bona fide 
holder for value without notice of the 
fraud by which the acceptance of the 
documents had been obtained, he was 
entitled to succeed. ; 

In Mason v. Lack (supra) M. was willing 
to pay his son’s creditors 5s. in thel. in two 
equal instalments, but one creditor A., whose 
debt was 1,5007., desired payment in one sum, 
and certain bills were made payable to him, 
on one of which an action was brought by, 
M., against L., the acceptor. At the time of 
acceptance no other name was upon the 
bill but it was expressed to be payable ata 
certain bank, at which, in fact, the defendant 
had no account. M. later put in his name 
as drawer. 

Mr. Justice Humphreys said that in the 
last édition of Chambers on Bills of 
Exchange, in a note to section 6 (1) of the Act 
of 1882, it was stated by way of illustration; 
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This is not a bill, and B. is notliable.200- Capacity to contraet, the holder hag an 


` acceptor, buthe may be liable as R 
‘maker of a note.” After examining the case’ 
- decided before the Act his Lordship said: 
“In those circumstances it seems to me 
clear that at least up to the time of com- 
ing into force of the Bills of Exchange 
Act, 1882, this document in the present 
case could not have been held tobe a 
bill of exchange. And.whenI come to 
look at the language of the Act, and 
the definition of the term ‘bill of 
exchange’ which it includes,I find myself 
unable to hold that this instrument is 
a bill of exchange, and therefore 
the defence must succeed upon this 
issue.” 

His Lordship gave leave to amend the 
statement of claim by substituting “pro- 
missory note" for ‘bill of exchage.” 

-It should be observed that a bill which 
is drawn payable at a particular address, 
which isin fact the address of the acceptor, 
wes held before the Act to be drawn on 
a person: Gray v. Milner (1819, 8 Taunt. 
739). Humphreys, J., distinguished Mason 
v. Lack from this on the ground theat- the 
defendant had no account at the bank, 
and therefore the bank was not his address. 
. It is submitted, however, that, even if he 
had an account atthe bank, it would have 
made no difference, as the mere name of 
a bank would not indicate or name the 
. drawee with reasonable certainty so as to 
comply with section 6 (1). 

In is interesting that the case of a 
document drawn, with no addressee is not 
spécifically dealt with by the Bills of Exchan- 
ge Act, 1882. In the cases arising under 
section 5 (2) where the drawer and the drawee 
are the same person, or where the drawee 


express option to treat 
either as a bill of exchange 
ote. Mr. Justice Humphreys, 
yasidering the authorities 
(supra) said: 
ue appears to be clear that, at least 
for, the time of the coming into 
the Bills of Exchange Act 
case wondocument in the present 
bill of exchet have beem held to be a 
Fielder v. Marse- ; 
which Mr. Justice h(3 L. T. 858), about 
that the judges decidPhreys said that all 
right to treat thedocum.Wwas that it was 
note, supports this view. ` 8S a promissory 
The result is that if a d 
form of a bill neverhas Yentin the 
named upon it, it can never deldressee 
sued upon as such. But section 20 Sill or 
prima facie ` 


the document 
or a promissory 
after carefully 
In Mason v. 





authority to fill up a` b.a 
stamped paper to any amount the stay, 
will cover where it is delivered for thy 
purpose of conversion intoa bill. This must- 


include the case of the absence 
of the name of the drawa e but 
the signing of the bill as acceptor, 


as Baron Parke saidin Reynolds v. Peto 
(1854, 9 Exch. 410), is not sufficient naming 
of a drawee. In Haseldine's case the plaintiff 
had authority under section 20 to convert the 
document into a bill by inserting Morris's 
name as addressee, and therefore it became 
a bill of exchange on which action could 
be brought. It is always, therefore, a wise 
precaution when action is brought on a 
document in which no addressee has been 
named toclaim as on a promissory note 
alternatively to the claim on the bill.—The 
Law Journal. 


Extracts from Contemporaries. 


Capital Punishment In Ceylon. 
According to reports in the London press 
the powers of the Attorney-General of 
Ceylon’s [sle were manifested when he 
“vetoed” the recommendation of the Council 
that capital punishment should be abolished. 
His decision would no doubt be given 
after consultation with other authorities; 
and was an expression of the view, held 
not only in Ceylon but, with a few notable 
exceptions, at home and elsewhere in the 
Dominions and Qolonies, that the abolition 


of hanging would résult in an increase in 
homicide. Apart from the meriis of the 
view and of the decision, the striking thing, 
as viewed from afar, is the power of the 
A.-G. as disclosed—perhaps inaccurately— 
by the newsp2per reports of his action in 
relation to capital punishment. 
According to a brief official summary, the 
Government of Ceylon is administered by 
the Governor, assisted by a State Council. 
This Council is composed mainly (in numbers) 
of elected persons, of whom there are 50 
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; ; ‘ .tfeasors. . | ° 
chosen on a system of universal suffrage. Joint Th ka practitioners upon 
There are three ex-officio members, the oo iw Reform (Married Women nd 
Chief Secretary, the Legal Secretary (the thefeasors) Act, 1935, sec. 6, is reported in 


Attorney-General appears to fill this office) Tenhamv, Boyer & Brown ({1936]2 All E 
and the Financial Secretary, plus eigh f 


tR. 1165), An “invitee” 
an bers ` nominated by tke Governgr 5), An “invitee” fell down a hole 


a oni fer sa on the premises whither he had been, in 
ye 3 ’ 2 ’ 
TO ae ns 8 a law, “invited,” which hole,’ after having 


ae been covered by a tarpaulin, had subse- 
There are 10 groups or deparuYoronps quently been left uncovered through the 
Government, three of ithe major State, ` 


) l t negligen?e of a contractor who was carrying 
being in charge of ihe Offigge Financial out certain work there. The contractor 
the’ Chief Secretorfary or Attorn- 


having been added as a third party, the 
damages were agreed at 2001. and the action 
proceeded solely upon the claim for indem- 
nity or contribution against the contractor. 
The occupier of the premises and the con- 
tractor were both-guilty of negligence and 
were also joint tortfeasors, and contribution 
was now claimed under the statute. It was 
argued, however, for the contractors that 


namely, 
Secretary and the Legal Sers,” members of 
ey-General. Seven “Migr the remaining 
ihe Council, presid€fe other three are 
seven departmentsrcresaid., 

the Officers of Ste!” 


„=W. 

The Legale assumed that the “veto” 
` It mgto the A.-G. as Legal Secretary 
attribræed by him for or on behalf of the 
ig evf the Executive in name of the Crown 
aytmay also be assumed thatthe “legal” 
éw'on the question of capital punishment 
- gould betke dominant or most influential 
one.At any rate, the result is clearly stated 
in the reports; and capital punishment in 
Ceylon will continue as before. i 

Tt is curious that the attitude of so many 
eminent judges at home and in the 
Dominions and Colonies towards hanging 
is so definitely friendiy. They honestly 
see it as a kind of dam which, once broken; 
the flood. of homicide uncontrolled will 
break through and devour. In England 
the judicial influence was such that the 
Government dared not adopt the recom- 
mendation of the Royal Commission to 
abolish capital punishment for an experimen- 
tal period of five years. The experience of 
other countries was cited where the con- 
templated evils did not. follow abolition 
of the death penalty; but they could 
see only those countries where abolition was 
followed by a slight increase in murder. 

Perhaps the strangest feature of the posi- 
tion at home .is the ‘importance attached 
to the anti-abolition views of criminal 


there was only a several tort committed ca 


either by the occupier or the contractor, and 
that in any case, the statute had not been 
pleaded. ‘he contractor having been in 
sole charge of the work, the learned Judge 
held that he must contribute to the extent 
both of 1007., being one half of the plaintiff's 
claim, as well as one half of the plaintiff's 
cosis.. If leave to amend were required 
and réquested, it would be granted. But 
Mr. Doughty, K.C., for the plaintiff, replied 
that no amendment was necessary. “I do 
not state the law in my statement of 
claim: I only state the facts upon which L 
rely.” This seems plainly right. It is now 


part of the general law of England that con- 


tribution may be claimed from a joint tort- 


feasor.—The Law Journal. 


The Investigation of Crime. 

The Committee appointed in April 1935, 
“to advise the Secretary of State for the 
Home Department as te the manner in 
which ihe Laboratory for the Scientific 
Investigation óf Crime, about to be estab- 
lished in the Metropolitan Police Force, may 
best be developed in the national interest, 
with special regard to the desirability of 


ils being in close and effective touch on the 
one hand with other police institutions 
established in this orother ‘countries for the 
like or cognate purposes and on the other 
hand with any Medico-Legal or Scientific me- 
dicine Institute that-might be constituted for 
teaching and research work in forensic 
medicine or other relevant sciences,” has 
now presented an Interim Report, which was 
recently published by H. M. Stationery 
Office (Report of the Advisory Committee on. 


judges. Wor it is clear that apart from 
such knowledge as they might acquire 
in thescience of psychology, they have no. 
special claim to be regarded es experts. 
Tor, as has been observed, the only cases 
of homicide which come before them in 
their judicial experience are those in 
which capital punishment has not acted as 
a deterrent.—The Law Journal. . 
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HugkfLett. Sir Frederick Menzies was ap” 
„pointed about six months, and Dr. A. 8. 
MacNalty about a year: after the constitu- 
tion of the Committee. The report is 
unanimous. Since ils appointment the 
Metropolitan Police Loboratory has, ¿s re- 
aders know, been established, and, the Com- 
mitiee, intimates, on sound lines. While still 
to some extent in the experimental stage— 
much more time must, it is observed, neces- 
sarily elapse before the work can be regard- 
ed as having found its proper level and any 
degree of stability has been reashed—the 
Committee is satisfied that‘ its development 
may be expected jto follow naturally upon 
an increasing realisation of its value as a 
part of the crime-fighting machine.” How- 
ever, though the organisation within the 
police service of a comprehensive laboratory 
system for the purpose of bringing the 
yesources of science to bear upon the in- 
vestigation of crime is recognised 88 A 
development of immense value to be pressed 
forward without delay, such development 
will only solve one part of a larger problem. 
To deal comprehensively with the subject 
it will be necessary to go beyond the restrict- 
ed field of purely police requirements for 
the problem, the Committee siales, “is not 
confned to the restricted spiere of criminal 
investigation and police practice; it extends, 
for instance, 10 such problems as the pro- 
vision of proper facilities for the stady of 
industrial disease, to the manifold problems 
which arise out of the general range of post- 
mortem work, and, most important of all, to 
the general treatment in the academic 
sphere of the whole question of medico- 
legal practice.” 


A Medico-Legai Institute. 
_ In this Interim Report, therefore, the 
Committee has concentrated upon recom- 
medations having for their object the mak- 
ing good of existing deficiencies in the pro- 
vision of proper facilities foi the teaching and 
practise of forensic mediciene in this country. 
A National Medico-Legal institute should, it 
is recommended, be established in London 
giving ample facilities for three separate 
but interrelated branches of activity—teach 

ing, routine work, and research. In ord 

that the institute should have a recogng 





ng teaching 18 


Frank Smith, ‘gir Robeit Robertson, and Mr. ` 
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ie Se ihe ginal membetspyice place im the aca cn sphere onan i 
Committee, were ord Trenchard e established as b pate ot Medicine. So fat 
` man), Lord Atki 1 (Vice-Chairman), ~ London in the Fa ie 


bodies di f law end ior parsons re 
ld bengrsons. whose duties requ es 
off a tailed knowledg 





: lasses of pe 
needing a more g ed as © , joo of the 
subject than tho sed knowled i 
tioner or lawyer, thoub ihe viewing of the 
subject as specialised ance one only to be 
taken by those who defiñiejy intend to 
adopt a career for which W would be 
essential is deprecated. The routine work 
òf the institute would proceed side-by side 
with, and ‘as an integral part of, its 
academic functions. It should be fully 
equipped with the necessary pathologice), 
bacteriological, chemical and physical 
laboratories and should be adequately staffed 
in light of the functions it should undertake. 
An adequate library and a museum of ex- 
hibits built up for the use both of 


those undergoing instruction and of 
outside workers in the medico-legal 
sphere are also posited as necessaries. 


Ample opportunities for the conduct of pust 
mortem examinations over a wide range, 
not necessarily confined to cases involving 
a suggestion of criminality, are regarded gg 
essential to the proper discharge of 
teaching functions and suitable eq 
with a mortuary and facilities g 
duct of post mortem wer 
be provided. . 




























Research. 
Such an instji 
would naturala 
become a cg 
legal sphe 
ance of j 


a 
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Medical Examination of Cabmen. 
The announcement that the Commissioner 
of.Police of tke Metropolis been moved to 
order a medical examination of licensed 
~ taxi-drivers, calls attention to a possible 
danger in these days of increasing traffic. 
Jt is true that the motor cab is not in itself 
a greater danger than the motor car of 
motor. van, but the private owner-driver is, 
‘broadly speaking, in æ financial position to 
secure regular medical examination and has 
(once more, broadly speaking) no strong 
motive to risk his life by driving when 
markedly.unfit, while the chauffeur or van 
driver: in private service is hardly likely to 
e retained upon the pay roll of his emplo- 
à once his fitness has been seen to wane. 
i-driver is thus a special case, since, 
Sofrequently the owner or part- 
chicle and, being dependent 
, has a strong economic 
ng to drive so long as 
not he is really in 
























In regard to jis 
mmittee recogni- 
detailed work will 
e scheme can takrvf drivers who, by reason of age or super- 

with authorit;’ wening physical infirmity, have ceased to 


by lish “that he would not be a publie - 
toer. This, however, does not meet the . 
wef point, which is the continuance at work 


ba proper persons to be entrusted with a 
motor car. 

>In the days of cabby and, cab-horse the 
former could be, and often was, a sleeping 
partner; the horse took care of public safety, 
and the driver could be given freehold 
tenure of his box and reins. A licence valid 
for life to drive for hire has bezome an 
anachronism now that the hourse is supers~ 
eded by a deadly engine, and, whatever the 
hardship to individual licensees, Parliament 


“will, before Jong, have to put section 46 of 


the Act of 1847 on a safer footing. -—Justice ` 
of the Peace. 


Stockings in Court. | 

Satirical philosophers like Oarlyle and 
Thackeray have often concerned themselves 
with the importance - assumed. by clothes 
in human life. The philosopher of to-day, 
who is neither old enough to be uncritical- 
ly wedded to mineteenth-century conven» 
tions -nor sọ.-young as to be unconscious 
of them, my detive fot a little inlerést from 
-watching the reactions set up, each on the 
other, by the surviving Victorians -and 
neo-Georgians (or we should now say new 
Edwardians). The magistrates who rebuked 
a -woman complainant “for” coming 
into court without hat or stockings 
probably did not foresee the nation-wide 
fame they would achieve through the public 
press. In truth, matters of this kind are, 
whenever possible, best left alone by per- 
-gons in authority. Stockingless limbs hidden 
by the witness-bcex can searcely - deflect 
the course -of justice and, although conven- 
tion decrees that women shall wear- hats, 
and men shall not, in courts of justice, a 
departure from the rule on the female side 
may be best passed: over without comment. 

A man's hat can be forcibly removed, 
but what is the-bench to do if a woman 
comes hatléss into‘court? Would it be 
“gontempt” to refuse to don a hat ?. Or 
worse contempt if she donned the hat (if 
any) which her male escort had laid aside, - 
—dJustice of the Peace. ae 
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